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I.  GENERAL  STATEMENT.  — "Hearing"  is  an  equity  term.1 
It  means  the  same  thing  in  equity  that  the  word  "trial"  does  in  cases 
at  law,2  and  is  also  properly  applied  to  the  argument  and  considera- 
tion of  a  case  at  the  several  stages  of  its  orderly  progress  ;s  when  ap- 
plied to  that  upon  which  the  case  is  absolutely  determined, — disposed 
of, — it  is  qualified  by  the  word  "final."* 

Hearing  Upon  Bill  and  Answer.  — A  hearing  in  the  chancery  practice 
on  the  bill  and  answer  has  a  definite  legal  meaning.5 

II.  REQUIREMENT  OP  HEARING.  — A  decree  on  the  merits  is 
erroneous  unless  there  be  a  hearing  or  submission  upon  the  issues  pre- 
sented by  the  pleadings.8 


1.  Vannevar  v.  Bryant,  21  Wall.  (U. 
S.)  41,  22  L.  ed.  476;  Miller  v.  Tobin, 
18  Fed.  609,  616. 

It  has  an  established  meaning  as  ap- 
plied to  equity  cases.  Vannevar  v.  Bry- 
ant, 21  Wall.  (U.  S.)  41,  22  D.  ed.  476; 
Akerly  v.  Vilas,  24  Wis.  165,  171,  1 
Am.  Bep.  166. 

2.  Akerly  v.  Vilas,  24  Wis.  165,  171, 
1  Am.  Bep.  166. 

Distinguished  From  Trial. — Hearing 
applies  to  suits  in  chancery  and  trial 
to  actions  at  law.  Vannevar  v.  Bry- 
ant, 21  Wall.  (U.  S.)  41,  22  L.  ed.  476. 
And  see  Crane  v.  Beeder,  28  Mich.  527, 
535,  15  Am.  Bep.  223,  wherein  the  court 
said:  "...  the  term  'trial'  is  uni- 
formly, though  perhaps  not  universally 
applied  to  the  actual  litigation  of  the 
merits  in  an  action  at  law,  as  contra 
distinguished  from  the  debate  on  the 
merits  in  a  ease  in  equity,  and  .  .  . 
'hearing'  is  a  term  more  precisely  ap- 
plied to  equity  eases,  and  others  savor- 
ing of  civil-law  forms,  as  contradis- 
tinguished from  those  proceedings  which 
are  either  grounded  on  the  common 
law,  or  are  shaped  by  analogy,  to  its 
forms  and  methods." 

3.  Miller  v.  Tobin,  18  Fed.  609,  616 
The  trial  of  a  chancery  suit  is  called 

a  hearing,  and,  technically  considered, 
this  includes,  not  only  the  introduction 
of  evidence,  and  the  arguments  of  the 
solicitors,  but  the  pronouncing  of  the 
decree  by  the  chancellor.  Joseph  Dry 
Goods  Co.  v.  Hecht,  120  Fed.  760.  57 
C.  C.  A.  64;  Babeock  v.  Wolf,  70  Iowa 
676,  28  N.  W.  490. 

It  is  evident  that  a  statute  provid- 
ing for  an  appeal  from  certain  inter- 
locutory orders  or  decrees  "upon  a 
heaKng  in  equity"  does  not  use  the 
word  "hearing"  in  a  technical  sense, 
from  the  fact  that  it  applies  to  inter- 
locutory orders  or  decrees  only.    There 


is  a  hearing  in  such  case  though  it  be 
•ex  parte.  Joseph  Dry  Goods  Co.  v.  Hecht, 
120  Fed.  760,  57  C.  C.  A.  64. 

4.  Miller  v.  Tobin,  18  Fed.  609,  616. 
The    words     "final     hearing"     have 

long  been  used  to  designate  the  trial 
of  an  equity  case  upon  the  merits,  aa, 
distinguished  from  the  hearing  of  any 
preliminary  questions  arising  in  the 
cause,  and  which  are  termed  interloe- 
tory.  Ackerly  v.  Vilas,  24  Wis.  165,  171, 
1  Am.  Bep.  166.  And  see  Galpin  v. 
Critchlow,  112  Mass.  339,  343,  17  Am. 
Bep.  176. 

Under  the  federal  removal  statute 
authorizing  the  removal  of  causes  from 
the  state  court  to  the  federal  courts 
for  diversity  of  citizenship  "at  any 
time  before  hearing  or  trial,"  the  hear- 
ing referred  to  is  the  examination  of 
the  facts  in  issue.  Vannevar  *.  Bry- 
ant, 21  Wall.  (U.  S.)  41,  22  L.  ed.  476. 
It  should  be  construed  as  only  appli- 
cable to  that  step  or  proceeding  in  the 
progress  of  the  case  which  results  in  a 
final  disposition  of  it.  Miller  v.  Tobin, 
18  Fed.  609.  See  generally  the  title 
"Removal  of  Causes." 

5.  It  is  when  the  complainant  takes 
the  risk  of  recovering  upon  his  allega- 
tions and  the  defendant's  answer.  Fall 
v.  Simmons,  6  Ga.  265,  268. 

As  to  setting  cause  down  for  hearing 
on  bill  and  answer,  see  infra,  III,  A,  3. 

6.  Blair  v.  Beading,  99  111.  600,  610. 
Hearing  in  Vacation. — Where  it   ap 

pears,  from  the  recitals  of  the  decree 
itself,  that  it  is  based  upon  a  hearing 
in  vacation,  and  not  upon  any  trial 
or  hearing  in  court,  and  that  hearing 
is  to  be  disregarded  altogether,  then 
the  decree  was  simply  entered  up  with- 
out any  hearing  at  all,  and  to  render  a 
decree  without  any  hearing  or  submis- 
sion at  all  is  clearly  error.  Blair  v. 
Beading,  99  111.  600,  610. 
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III  PREREQUISITES  TO  HEARING.  —  A.  Necessity  pok  Com- 
plete Issue  by  Pleadings.  —  The  rule  is  well  settled  that  a  cause  can- 
not proceed  to  a  final  hearing  until  after  it  is  at  issue  on  the  pleadings,1 
especially  when  a  party  demands  that  an  issue  shall  be  made  up  before 
the  hearing.8  Accordingly,  there  is  manifest  error  in  proceeding  to  a 
hearing  without  compelling  an  answer,  where  none  is  made,  or  in 
not  defaulting  the  defendants  and  taking  the  bill  as  confessed,9  unless 
the  necessity  for  such  proceedings  becomes  unnecessary  by  reason  of  the 
cause  coming  on  to  a  hearing  by  consent  of  both  parties,10  which  prac- 
tice is  loose  and  irregular,  however.11 

Waiver  of  Replication. —  The  defendant  waives  the  objection  that  the 
plaintiff  has  not  filed  a  replication  by  proceeding  to  a  hearing  upon 
the  merits  on  the  pleadings  and  proof.12 

B.  Cause  Must  Be  Ready  for  JIearing  as  to  all  Parties.  —  When 
there  are  several  defendants,  the  cause  cannot,  as  a  rule,  be  heard,  at 


7.  Ala. — Ex  parte  Hewitt,  40  Ala 
300.  Ga.—  Tedder  v.  Stiles,  16  Ga.  1. 
111.— Wilson  v.  Spring,  64  111.  14.  Ind. 
Ryhn  v.  Coehran,  7  Blackf.  417.  Ky. 
By  express  statutory  provision.  Tabb 
v.  Wortham's  Admr.,  28  Ky.  L.  Eep. 
260,  89  S.  W.  191;  Hazelwood  v.  Web- 
ster, 25  Ky.  L.  Eep.  1388,  78  S.  W.  123 
(statute  applies  only  where  issue  of 
fact) ;  Hornick  v.  Holtrup,  25  Ky.  L. 
Rep.  1030,  76  S.  W.  874;  Coldiron  v. 
Combs,  22  Ky.  L.  Rep.  1187,  60  S.  W. 
386.  N.  O. — See  Brachen  v.  Colquhoun, 
11  N.  C.  410,  holding  that  a  cause  can- 
not be  properly  set  for  hearing  with-, 
out  the  defendant's  having  answered, 
or  been  in  contempt  for  not  answering. 
Va. — Clarke  v.  Tinsley's  Admr.  4  Rand. 
250. 

Where  it  appeared  that  the  answer 
of  the  defendant  had  been  lost,  and 
the  court  extended  the  time  for  him 
to  file  a  new  one,  it  was  error  to  set 
down  the  cause  for  final  hearing  before 
the  answer  was  filed,  since  before  that 
time,  it  was  utterly  impracticable  to 
foresee  whether  there  would  be  any 
thing  to  try  or  not.  Byrd  v.  Sabin,  8 
Ark.  279. 

8.  Culver  v,  Elwell,  73  HI.  536. 

It  is  true,  however,  that  a  cause  may 
proceed  to  trial  and  judgment  if  there 
be  no  formal  issue  made  up,  it  being' 
presumed  the  fact  was  known  and  the 
formality  waived.  Culver  v.  Elwell,  73 
111.   536.   • 

9.  Groce  v.  Field,  13  Ga.  24;  Wilson 
v.  Spring,  64  111.  14. 

Where  amended  bill  is  filed  the  rule 
is  the  same.  Gage  v.  Brown,  125  111 
522,  17  N.  E.  754.     See  also  Tedder  « 
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Stiles,  16  Ga.  1;  Sumrall  v.  Ryan,  1 
J.  J.  Marsh.    (Ky.)    97. 

If,  however,  after  filing  an  answer, 
the  bill  is  amended  by  making  an  ad- 
ditional party  defendant  against  whom 
a  decree  pro  confesso  is  rendered,  and 
the  cause  is  set  down,  for  a  hearing  upon 
the  bill,  answer,  replication,  etc.,  by 
the  consent  of  the  other  defendant,  he 
cannot  on  appeal  be  heard  to  complain 
that  he  was  not  required  to  file  a  new 
answer,  since  he  was  at  liberty  to  file  a 
new  answer,  but  the  complainant  waa 
not  obliged  to  require  him  to  do  so. 
Miller  v.  Whittaker,  33  111.  385. 

Where  Answer  Adjudged  Insufficient. 
It  is  imperative  under  the  statutes  in 
some  states  that,  if  an  answer  be  ad- 
judged insufficient  on  exceptions  filed, 
the  defendant  must  be  ruled  to  answer 
further  before  the  cause  can  be  set 
down  for  a  hearing.  Holly,  v.  Powell, 
63  111.  139;  Stone  v.  Moore,  26  HI.  165. 

Where  exceptions  to  a  part  of  an 
answer  are  sustained,  and  the  defend- 
ant does  not  ask  leave  to  amend  hia 
answer,  it  is  not  error  to  proceed  to 
hear  the  case  on  the  bill  and  so  much 
of  the  answer,  as  is  not  excepted  to, 
and  the  defendant  cannot  complain 
that  there  was  no  replication  to  the 
answer.  Chapman  v.  Pittsburg,  etc.  R. 
Co.,  26  W.  Va.  299. 

As  to  compelling  an  answer,  see  tho 


title, 
154. 

10. 

11. 

12. 


'Bills  and  Answers,"  Vol.  4,  p* 


Wilson  v.  Spring,  64  111.  14. 

Wilson  v.  Spring,  64  111.  14. 

U.  S. — Fischer  v.  Wilson,  16 
Blatchf.  220,  9  Fed.  Cas.  No.  4,812; 
Jones  v.  Brittan,  1  Woods  667,  13  Fed. 
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the  instance  of  the  complainant,  until  it  is  ready  for  hearing  against 
them  all;13  that  is,  until  all  who  have  been  made  parties  have  been 
summoned  and  have  appeared,14  or  having  been  summoned  and  fail- 
ing to  appear,  a  decree  pro  confesso  has  been  taken  against  them.15 


Cas.  No.  7,455.  HI.— Piot  v.  Davis,  241 
111.  434,  89  N.  E.  676;  Corbus  v.  Teed, 
69  111.  205;  Holmes  v.  Clifford,  95  111. 
App.  245.  Mass.— Holt  v.  Weld,  140 
Mass.  578,  5  N.  B.  506;  Cobb  v.  Rice, 
130  Mass.  231.  N.  H.— Dudley  v.  East- 
man, 70  N.  H.  418,  50  Atl.  101. 

See  also  U.  S. — Eeynolds  v.  Craw- 
fordsville,  etc.  Bank,  112  U.  S.  405,  5 
©up.  Ct.  213,  28  L.  ed.  733.  HI.— Jame- 
son v.  Conway,  10  111.  227.  Ky.— Seott 
v.  Clarkson's  Exr.,  1  Bibb  277. 

And  see  generally  the  title,  "Replica- 
tion and  Reply." 

Where  the  plaintiff  does  not  elect  to 
set  the  ease  for  hearing  upon  bill  and 
answer,  but  files  no  replication,  and 
the  parties  proceed  to  proof,  the  defend- 
ant without  insisting  upon  a  hearing  on 
the  bill  and  answer,  the  fling  of  the 
replication  required  by  rule  of  court  is 
waived,  and  the  case  stands  as  if  such 
replication  were  in  fact  filed  (Dudley 
v.  Eastman,  70  N.  H.  418,  50  Atl.  101), 
or  the  plaintiff  may  then  be  allowed 
to  reply,  if  he  desires  to.  U^S. — Jones 
v.  Brittan,  1  Woods  667,  13  Bed.  Cas. 
No.  7,455.  HI. — Jameson  v.  Conway,  10 
111.  227.  N.  H. — Dudley  v.  Eastman,  70 
N.  H.  418,  50  Atl.  101;  Rogers  0.  Mitch- 
ell, 41  N.  H.  154,  160. 

And  see  generally  the  title,  "Repli- 
cation and  Reply." 

Where  a  case  is  submitted  by  agree- 
ment, as  upon  bill,  answer  and  general 
replication,  though  no  general  replica- 
tion be  in  fact  filed,  yet  it  should  be 
heard  and  decided  according  to  the 
terms  of  the  agreement.  The  answer 
is  considered  as  replied  to.  Glenn  v. 
Hebb,  12  Gill  &  J.  (Md.)  271. 

Presumption  That  Replication  Filed. 
Where  a  cause  was  set  down  for  hear- 
ing, at  the  next  term,  "on  the  issues 
joined,"  and  at  that  term  "submitted 
on  bill,  answer,  replication,  exhibits  and 
depositions,"  the  appellate  court  would 
presume  that  a  replication  was  filed, 
though  the  record  showed  none,  and 
that  its  failure  to  appear  was  a  clerical 
omission.    Sneed  v.  Town,  9  Ark.  535. 

13.  Ky.— McClain  v.  French,  2  Mon. 
147;  Walton  v.  Fretwell,  3  A.  K.  Marsh. 
519.  Md.— Hurtt  v.  Crane,  36  Md.  29. 
Mich. — Schwab  v.  Mabley,  47  Mich.  512, 


11  N.  W.  294;  Graham  v,  Elmore,  Harr. 
265.  Miss. — Hunt  v.  Walker,  40  Miss. 
590. 

Thus,  "where  the  interests  of  de- 
fendants are  so  intimately  connected 
that  either  could  object  to  a  bill  be- 
cause the  others  were  not  made  parties, 
it  would  seem  necessarily  to  follow  that 
a  decree  as  to  some,  without  having 
the  cause  heard  as  to  the  others,  would 
be  erroneous."  Cox's  Heirs  v.  Strode, 
2  Bibb  (Ky.)  273,  5  Am.  Dec.  603, 
followed  with  approval  in  Beauchamp  v. 
Davis,  3  Bibb  (Ky.)  Ill  and  Evans  v. 
Wait,  5  J.  J.  Marsh.  (Ky.)  110. 

Procedure  Where  Cause  Not  Ready 
for  Final  Hearing. — McClain  v.  French, 

2  Mon.  (Ky.)  147;  Walton  v.  Fretwell, 

3  A.  K.  Marsh.  (Ky.)  519;  Hunt  v. 
Walker,  40  Miss.  590.  See  also,  Moore 
V.  Murrah,  40  Ala.  573. 

Demurrer  of  Some  Defendants  Un- 
disposed of. — Hough  v.  Cress,  57  N.  C. 
295. 

14.  Ky. — Grider  v.  Payne,  9  Dana 
188;  Walton  v.  Fretwell,  3  A.  K.  Marsh. 
519;  Gale's  Devisees  v.  Clark,  4  Bibb 
415.  Md. — Hurtt  v.  Crane,  36  Md.  29. 
Mich. — Schwab  v.  Mabley,  47  Mieh.  512, 
11  N.  W.  294;  Graham  v.  Elmore,  HarT. 
265.  Miss. — Hunt  t.  Walker,  40  Miss. 
590. 

See  also  Moore  v.  Murrah,  40  Ala. 
573.  And  see  MeDougald  <o.  Dougherty, 
14  Ga.  674;  MeDougald  v.  Carey,  12  Ga. 
553;  Leonard  v.  Stocks,  12  Ga.  546; 
Hoxey  v.  Carey,  12  Ga.  534  (all  under 
act  of  1799). 

Where  there  were  two  defendants  of 
the  same  name,  of  whom  one  had  been 
served  with  process,  and  one  was  dead, 
and  it  did  not  appear  by  the  return, 
whether  the  service  was  upon  the  de- 
ceased before  his  death,  or  upon  the  sut- 
vivor,  the  proof  of  service  was  insuffi- 
cient, and  it  was  error  to  proceed  to  a 
hearing.  Grider  v.  Payne,  9  Dana  (Ky.) 
188. 

15.  Vaughan  v.  Smith,  69  Ala.  92; 
Kelly  v.  Gartner,  90  Mich.  264,  51  N, 
W.  278. 

When  Error  Not  Available  Upon  Ap- 
peal or  Error. — When  the  error  is  com- 
mitted through  the  fault  of  the  com- 
plainant,  it   is  not   an  injury  to   him, 
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If,  however,  the  claim  of  the  complainant  against  the  several  de- 
fendants is  separate  and  distinct,  so  that  the  case  can  be  tried  as  to 
one  or  more  of  them  without  interfering  with  the  rights  or  liabilities 
of  the  others,  there  may  be  a  hearing  before  the  cause  is  ready  for 
hearing  as  to  all  of  the  defendants.16 

While  there  is  authority  to  the  effect  that  a  defendant  who  has  an- 
swered may  urge  the  trial  of  a  cause,  which  is  in  a  state  for  hearing 
as  to  him,  although  the  plaintiff  may  not  have  brought  other  necessary 
parties  before  the  court,17  the  general  rule  is  that  although  a  cause 
may  be  in  readiness  for  a  hearing  against  one  defendant,  when  there 
are  other  defendants  as  to  whom  the  cause  is  not  in  readiness,  the  de- 
fendant who  has  appeared  and  answered  cannot  notice  the  cause  for 
a  hearing,  but  must  move  to  dismiss  the  bill  for  want  of  prosecution.18 


and  is  not  available  to  reverse  the  de- 
cree at  his  instance.  Vaughan  v.  Smith, 
69  Ala.  92.  Thus,  if  complainant  fails 
to  enforce  an  answer  from  one  of  two 
defendants  or  to  take  the  bill  pro  con- 
fesso  as  to  him,  he  cannot  therefore 
reverse  a  decree  made  when  the  cause 
is  set  down  for  hearing  by  the  other 
defendant,  and  heard  without  such-  an- 
swer. Bueker  v.  Howard,  2  Bibb  (Ky.) 
166. 

16.  Oastleman  v.  Holmes,  4  J.  J. 
Marsh.  (Ky.)  1  (wherein  at  the  time 
of  the  hearing  and  rendering  the  de- 
cree, some  of  the  defendants  had  not 
been  served  with  process) ;  Dougherty 
v.  "Walter,  1  Ohio  St.  201. 

The  doctrine  is  thus  laid  down  in 
Cox's  Heirs  v.  Strode,  2  Bibb  (Ky.) 
273,  5  Am.  Dec.  603:  "Where  the  rela- 
tive situation  of  defendants  is  such  that 
the  complainant  might  or  might  not,  at 
Ms  election,  have  made  them  parties, 
we  can  see  no  impropriety  in  bringing 
the  cause  to  a  hearing,  as  to  some,  be- 
fore it  may  be  prepared  for  hearing,  as 
to  the  others."  Evans  v.  Wait,  5  J.  J. 
Marsh.   (Ky.)   110. 

17.  Thompson  v.  Peeble's  Heirs,  6 
Dana  (Ky.)  387;  Chiles  v.  Allen's  Heirs, 
2  A.  K.  Marsh.  (Ky.)  350. 

But  in  such  ease  the  court  will  not 
decree,  finally,  on  the  merits,  against 
or  for  the  complainant,  but  will  direct 
his  bill  to  be  dismissed,  without  pre- 
judice, for  the  want  of  proper  parties 
before  the  court,  and  then  the  chancel- 
lor will,  frequently,  in  his  discretion, 
render  a  decree,  nisi,  that,  unless  the 
necessary  parties  are  brought  before 
the  court,  on  or  before  a  given  day 
the  bill  shall  be  dismissed,  without  pre- 
judice to  a  future  suit.     Chiles  p.  Al- 
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18.  Fla. — Macfarlane  v.  Hill,'  50  Fla. 
566,  39  So.  994.  Mich. — Graham  v.  El- 
more, Harr.  Ch.  265,  276.  N.  Y.— Ver- 
milyea  v.  Odell,  4  Paige  Ch.  121. 

This  is  confirmatory  of  the  rule  that 
the  court  will  not  grant  a  final  decree 
until  the  cause  is  in  readiness  for  a 
hearing  as  to  all  the  parties.  Graham 
v.  Elmore,  Harr.  Ch.  (Mich.)  265,  276. 
And  see  Macfarlane  v.  Hills,  50  Pla. 
566,  39  So.  994,  wherein  the  court  said: 
"The  reason  of  this  rule  is  obvious.  If 
there  be  more  than  one  defendant  the 
court  ought  not  to  be  asked  to  make 
as  many  final  decrees  in  a  cause  as 
there  are  defendants,  but  usually  one 
final  decree  should  dispose  of  the  rights 
of  all  the  parties.  If  the  complainant 
neglects  or  refuses  to  bring  all  the 
defendants  in  the  court  upon  proper  is- 
sues the  proper  remedy  of  a  defendant 
who  has  answered,  is  to  move  to  dis- 
miss the  bill  for  want  of  prosecution. 
If  there  has  been  inexcusable  neglect, 
the  bill  should  be  dismissed,  or  terms 
imposed  on  complainant,  and  in  default 
of  compliance  the  bill  should  stand  dis- 
missed as  to  the  moving  defendant'  or 
defendants.  Bules  85  and  86  of  the 
Rules  of  the  Circuit  Court  in  Suits  in 
Equity  have  no  controlling  application 
to  a  case  where  the  issues  are  not  made 
up  as  to  all  the  defendants  who  are 
alleged  to  be  interested  in  the  matters 
which  are  litigated." 

This  he  cannot  do  if  the  cause  is  in 
such  a  situation  that  it  may  be  noticed 
for  a  hearing  by  either  party.  Graham 
v.  Elmore,  Harr.  Ch.  (Mich.)  265,  276. 
_  Where,_  however,  a  defendant 's  soli- 
citor noticed  the  cause  for  hearing  on 
bill  and  answer,  though  the  cause  was 
not  then  at  issue  as  to  all  the  other 
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C.  Setting  Cause  Down  poe  Hearing.  —  1.  In  General.  —  Publi- 
cation having  been  passed,  and  the  depositions  read,  the  next  step  under 
the  early  chancery  practice,  was  to  set  the  cause  down  for  hearing.19 

"While  the  English  practice  of  setting  down  causes  for  hearing  by 
rule  entered,  or  supposed  to  be  entered  for  that  purpose,  has  been  fol- 
lowed in  some  states,20  it  has  never  been  adopted  in  others,21  but  upon 
coming  at  issue,  the  cause  stands  upon  the  docket  for  hearing  at  a  term 
of  court  designated  in  the  statute  or  rule  of  court.22 

2.  On  Bill  and  Answer.  —  a.  In  General.  —  Under  the  early  chan- 
cery practice,23  as  well  as  under  the  present  statutes  and  rules  of  court 
in  many  states,  the  complainant,  instead  of  filing  a  replication,  may 
elect  to  set  the  cause  down  for  hearing  on  bill  and  answer.24  This  is 
the  only  manner  in  which  to  test  the  sufficiency  of  the  answer  as  a 


defendants,  and  their  default  for  not 
pleading  had  not  been  entered,  and 
without  making  any  objection  To  the 
state  or  condition  of  the  cause,  the 
complainant's  solicitor  went  to  a  hear, 
ing,  and  a  decree  was  rendered  dismis- 
sing his  bill,  and  thereupon,  without 
raising  any  question  in  the  court  be- 
low, he  toot  an  appeal,  he  was  not  al- 
lowed to  claim  in  the  appellate  court 
that  it  was  not  competent  for  defend- 
ant's solicitor  to  notice  the  cause  for 
hearing  in  the  court  below  until  it  was 
at  issue  as  to  all  of  the  defendants. 
Davenport  v.  Auditor  General,  70  Mich. 
192,  38  N.  W.  211. 

19.  2  Dan.  Ch.  Prac.  (Ed.  1846)  556 
(*602). 

As  to  opening  the  deposition  and  pub- 
licaton,  see  the  title  "Depositions,"  7 
Standard  Proc.  380;  4  Encyclopaedia 
of  Evidence  481. 

20.  Reed  v.  Rawlings,  1  Mo.  753; 
Morris  v.  Taylor,  23  N.  J.  Eq.  131. 

21.  Hodges  I?.  Wise,  16  Ala.  509. 

22.  Hodges  v.  Wise,  16  Ala.  509; 
Thomas  v.  Coultas,  76  HI.  493.  See 
Shannon's  Code  (  Tenn.),  §§6242,  6244. 

Under  the  Illinois  chancery  code,  on 
the  filing  of  a  replication,  the  cause 
shall  be  deemed  at  issue,  and  stand 
for  hearing.  Thomas  v.  Coultas,  76 
111.  493.  But  in  default  of  replication 
the  court  may  set  the  case  for  hearing 
on  bill  and  answer.  Thomas  v.  Coultas, 
supra. 

As  to  time  for  hearing,  see  infra,  TV. 

23.  XJ.  S. — In  re  Sanford  Fork,  etc. 
Co.,  160  TT.  S.  247,  16  Sup.  Ct.  291,  40 
L.  ed.  414;  Banks  v.  Manchester,  128 
U.  S.  244,  9  Sup.  Ct.  36,  32  L.  ed. 
425;  Reynolds  v.  Crawfordsville,  etc 
Bank,  112  U.  S.  405,  5  Sup.  Ct.  213,  28 


L.  ed.  733.  Ky.— -Hughes  v.  Phelps,  3 
Bibb  198;  Scott  v.  Clarkson's  Exr.,  1 
Bibb  277.  Md. — Contee  v.  Dawson,  2 
Bland  264.  N.  C— Holmes  v.  Williams, 
11  N.  C.  371. 

"It  is  a  general  rule,  that  a  plain* 
tiff  may  at  any  time,  without  or  by 
withdrawing  his  general  replication,  set 
the  case  down  for  final  hearing  on  bill 
and  answer."  Contee  v.  Dawson,  2 
Bland   (Md.)  264,  267. 

As  to  old  federal  equity  rule,  see 
Reynolds  v.  Crawfordsville,  etc.  Bank, 
112  U.  S.  405,  5  Sup.  Ct.  213,  28  1* 
ed.  733. 

24.  See  the  following  statutes  and 
cases:  Ala. — Chancery  Rules,  Rules  35, 
36  and  37,  2  Code  1907,  p.  153;  City 
i  of  Woodlawn  v.  Durham,  162  Ala.  565, 
50  So.  356.  Me.— Rev.  St.,  1903,  eh.  79, 
§19;  Daseomb  v.  Marston,  80  Me.  223, 
230,  13  Atl.  888.  Md.— Pub.  Gen.  Laws, 
1904,  art.  16,  §161.  N.  H.— Dudley  v. 
Eastman,  70  N.  H.  418,  50  Atl.  101  (un- 
der Rule  in  Chaneery,  No.  22,  56  N.  H. 
608) ;  Rogers  v.  Mitchell,  41  N.  H.  154. 
Tenn. — Shannon's  Code,  §6242. 

And  see  generally  the  statutes  of  the 
several  states. 

It  is  important  to  the  plaintiff  in  de- 
ciding whether  to  set  down  a  cause 
upon  bill  and  answer,  or  to  reply,  to 
bear  in  mind  that  in  a  heairing  upon  a 
bill  and  answer,  the  answer  will  be 
taken  as  true  in  every  point,  because 
the  defendant  has  been  precluded  from 
substantiating  it  by  evidence.  He 
should,  therefore,  look  attentively  into 
the  answer,  and  see  that  the  effect  of 
the  defendant's  admissions  is  not  avoid- 
ed by  any  matter  there  introduced.  If 
such  should  be  the  case,  he  should  reply. 
And  though  he  should  need  no  witness 
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defense  upon  the  merits,25  since  the  question  whether  the  facts  averred 
in  the  answer  constitute  a  defense  to  thq,  case  made  by  the  bill  cannot 
be  raised  by  exceptions  to  the  answer,2"  and  there  is  no  such  thing 
in  equity  as  a  demurrer  to  the  answer.27^  But,  if  a  demurrer  is  inter- 
posed to  the  answer  and  no  objection  is  made  thereto,  the  court  will 
consider  same  as  an  application  to  set  down  the  case  upon  bill  and 
answer.28 

Under  the  new  federal  equity  rules  a  replication  is  dispensed  with,  ex- 
cept where  the  answer  asserts  a  set-off  or  counterclaim,  the  cause  being 
deemed  at  issue  upon  the  filing  of  the  answer.29 

Withdrawing  Replication  and  Setting  Down  Upon  Bill  and  Answer.  —  A  rep- 
lication may  be  withdrawn  on  motion,  and  the  cause  set  for  hearing 
upon  bill  and  answer.30 

b.  Who'  May  Set  Cause  for  Hearing.  —  The  complainant  is  the 
only  party  competent  to  sat  the  cause  down  for  final  hearing,  where 
the  cause  stands  on  bill  and  answer,  without  further  proceedings.31 


on  his  part,  yet  it  may  be  necessary  to 
reply,  for  the  purpose  of  putting  the 
defendant  to  prove  the  allegations  of 
his  answer;  as  where  he  confesses  the 
matter  alleged  by  the  plaintiff,  but  sets 
forth  some  further  matter  in  bar  of  the 
plaintiff's  equity.  Rogers  v.  Mitchell. 
41  N.  H.  154. 

25.  U.  S.— Walker  v.  Jack,  88  Fed. 
576,  31  C.  C.  A.  462;  Grether  v.  Wright, 
75  'Fed.  742,  23  C.  C.  A.  498;  Blanton 
v.  Chalmers,  158  Fed.  907;  Besson  & 
Co.  v.  Goodman,  147  Fed.  887;  Barrett 
v.  Twin  City  Power  Co.,  Ill  Fed.  45. 
111. — Stone  v.  Moore,  26  111.  165,  172! 
Mass.— Barry  v.  Abbot,  100  Mass.  396. 

This  is'  equivalent  to  a  demurrer  at 
law.  U.  S. — Blanton  v.  Chalmers,  158 
Fed.  907.  111.— Stone  v.  Moore,  26  111. 
165,  172.  Me. — Dascomb  v.  Marston,  80 
Me.  223,  230,  13  Atl.  888. 

26.  Walker  <o.  Jack,  88'  Fed.  576,  31 
C.  C.  A.  462;  Grether  i>,  Wright,  75  Fed 
742,  23  C.  C.  A.  498;  Louisville,  etc.  R. 
Co.  v.  Wright,  190  Fed.  252;  Barrett  v. 
Twin  City  Power  Co.,  Ill  Fed.  45.  And 
see  generally  the  titles  "Bills  and  An- 
swers," Vol.  4,  p.  182;  "Equity  Jur- 
isdiction' and   Procedure,"    Vol.   8,   p. 

27.  U.  S,— Walker  v.  Jack,  88  Fed. 
576,  31  C.  C.  A.  462;  Grether  v.  Wright, 
75  Fed.  742,  23  C.  C.  A.  498;  Barrett 
v.  Twin  City  Power  Co.,  Ill  Fed.  45; 
Adams  v.  Bridgewater  Iron  Co.,  6  Fed 
179.  Ala.— City  of  Woodlawn  v.  Dur- 
ham, 162  Ala.  565,  50  So.  356.  HI. 
Stone  v.  Moore,  26  III.  165. 

And    see    the    titles,    "Demurrer," 
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Vol.  6,  p.  857,  "Equity  Jurisdiction  and 
Procedure,"   Vol.  8,  p.  485. 

28.  Grether  v.  Wright,  75  Fed.  742, 
23  C.  C.  A.  498;  Barry  v.  Abbot,  100 
Mass.  396. 

29.  U.  S.  Equity  Eules,  Rule  31  (198 
Fed.  xxvii,  8  Standabd  Peoc.  504). 

30.  Me. — Dascomb  v.  Marston,  80 
Me.  223,  230,  13  Atl.  888.  Md.— See 
Contee  v.  Dawson,  2  Bland  264.  N.  Y. 
Brown  v,  Bieketts,  2  Johns.  Ch.  425. 
Eng. — Cowdell  v.  Tatloek,  3  Ves.  &  B. 
19,  35  Eng.  Reprint  386;  Rogers  v. 
Goore,  17  Ves,  130,  34  Eng.  Reprint  50 

And  see  generally  the  title,-  "Repli. 
cation  and  Reply." 

If  "a  replication  is  filed,  and  later 
the  plaintiff  sets  the  case  down  for 
hearing  on  bill  and  answer,  the  repli- 
cation is  treated  the  same,  as  if  never 
filed.  McKim  v.  Odom,  3  Bland  (Md.) 
407;  Warren  v.  Twilley,  10  Md.  39, 
The  better  practice,  however,  would  be, 
if  a  party  wishes  to  set  the  cause  for 
hearing  on  bill  and  answer,  after  the 
replication  has  been  filed,  to  first  ob- 
tain leave  of  court  to  withdraw  it." 
Evans  v.  Mayor,  etc.  of  City  of  Cris- 
field  (Md.),  89  Atl.  430. 

31.  Somerville  <e.  Marbury's  Admr., 
7  Gill  &  J.  (Md.)   275. 

In  Gary  v.  Mickler,  21  Fla.  539,  the 
court  said:  "We  are  not  aware  of  any 
rule  or  practice  in  equity  that  would 
justify  the  defendant  in  demanding  a 
hearing  of  the  cause  at  such  a  stage, 
on  bill  and  answer,  especially  wher 
most  of  the  statements  set  forth  in  the 
answer,  and  which  defendant  insists 
should  be  considered  as  in  evidence,  al- 
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Under  the  early  chancery'  practice,  the  defendant  could  not  set  a 
cause  down  for  hearing  on  Mil  and  answer,  where  no  replication  had 
been  filed,  until  he  gave  a  rule  for  replication  ;32  and  this  rule  has  been 
recognized,  in  the  statutes  |nd  rules  of    practice    of    some   states.33 

c.  Effect  of  Setting  Cauie  on  Bill  and  Answer.  —  Under  the  stat- 
utes or  rules  of  court,  dispensing  with  a  replication,  except  in  certain 
cases,  the  cause  is  deemed  at  issue  upon  the  filing  of  the  answer,34  all 
new  or  affirmative  matter  being  deemed  denied.35  Under  the  former 
practice,  on  setting  a  cause  down  for  hearing  on  bill  and  answer,  it 
was  at  issue,36  and  the  whole  case  was  presented  for  final  decree.37 
But  it  was  within  the  discretion  of  the  court  to  allow  the  filing  of  a 
replication,38  and  if  good  cause  was  shown  therefor,30  or  if  it  was  set 
down  for  hearing  in  good  faith  to  test  the  sufficiency  of  the  answer, 
though  it  appeared  the  answer  was  sufficient,  the  bill  would  not  be 
dismissed,  but  the  court  would  permit  a  replication  to  be  filed40  upon 
proper  terms.41 

Informalities  and  irregularities  in  the  answer,  properly  raised  by 
exceptions,  were  also  waived  by  setting  the  cause  down  on  bill  and 
answer.42    In  effect,  therefore,  the  complainant  submitted  the  cause  to 


lege  new  matter  not  responsive .  to  the 
bill  and  not  attempted  to  be  sustained 
by  proof." 
But  see  infra,  HI,  C,  6. 

32.  Lowry  v.  M'Gee,  5  Terg.  (Tenn.) 
238. 

33.  Schowley  v.  Shoemaker,  4  Kiilp 
(Pa.)  345;  Lowry  v.  M'Gee,  5  Yerg. 
(Tenn.)  238;  Whiter.  Canal,  11  Humph. 
(Tenn.)    253. 

The  rule  that  defendant  may,  after 
the  plaintiff  refuses  to  reply,  set  the 
cause  down  for  hearing  on  bill  and  an- 
swer, applies  only  where  the  answer  is 
not  excepted  to,  or  shall  be  adjudged 
or  deemed  sufficient.  If  exceptions  are 
filed  in  time  it  may  be  that  the  right 
of  the  defendant  to  demand  a  replica- 
tion under  the  rule  will  be  suspended 
until  the  exceptions  can  be  adjudicated. 
But  if  the  plaintiff  does  not  file  his  ex- 
ceptions in  time,  and  not  until  after  he 
has  been  ruled  to  reply,  he  cannot  sus- 
pend the  operation  of  the  rule  by  filing 
exceptions  subsequently.  Schowley  v. 
Shoemaker,  4  Kulp   (Pa.)   345. 

34.  See  the  following  statutes  and 
cases:  U.  S. — IT.  S.  Equity  Eules,  Rule 
31  (198  Fed.  xxvii,  8  Standard  Peoc. 
504).  Ala. — State  v.  Benners,  172  Ala. 
168,  55  So.  298.  Ky.— Hughes  v.  Phelps, 
3  Bibb  198.  Miss.— Code,  1906,  §  591, 
Yazoo  &  M.  V.  R.  Co.  v.  Adams,  81  Miss. 
80,  110,  32  So.  937. 

And  see  generally  the  statutes  and 
rules   of   court    of  the  several   states, 


and  the  title,  "Replication  and  Reply." 

35.  U.  S.  Equity  Eules,  Rule  31  (198 
Ped.  xxvii,  8  Standard  Proc.  504). 

36.  Reynolds  v.  Crawfordsville  First 
Nat.  Bank,  112  U.  S.  405,  5  Sup.  Ct. 
213,  28  L.  ed.  733. 

37.  In  re  Sanford  Fork  &  T.  Co., 
160  IT.  S.  247,  16  Sup.  Ct.  291,  40  L.  ed. 
414. 

As  to  time  when  final  decree  may  be 
obtained,  see  the  title,  "Decrees," 
Vol.   6,  p.  760. 

The  complainant  waived  his  right  to 
contest  the  answer  by  replication  and 
proof  by  setting  the  cause  down  on  bill 
and  answer.  TJ.  S. — Grether  v.  Wright, 
75  Fed.  742,  23  C.  C.  A.  498.  111. 
Jameson  v.  Conway,  10  111.  227.  Me. 
Dascomb  v.  Marston,  80  Me.  223,  230, 
13   Atl.    888. 

38.  Smith  v.  West,  3  Johns.  Ch.  (N. 
Y.)   363. 

39.  U.  S.— Peirce  v.  West,  Pet.  C.  C. 
351,  19  Fed.  Cas.  No.  10,909.  N.  Y. 
La  Roque  v.  Davis,  2  Edw.  Ch.  599. 
N.  C. — Armistead  1>.  Bozmail'a  Heirs, 
36  N.  C.  117. 

40.  Besson  &  Co.  v.  Goodman,  147 
Fed.  887.  See  generally  the  title, 
"Replication  and  Reply." 

41.  U.  S. — Besson  &  Co.  ».  Good- 
man, 147  Fed.  887,  on  payment  of  one- 
half  costs.  Md. — Warren  v.  Twilley,  10 
Md.  39.  N.  Y  —  Smith  v.  West,  3  Johns. 
Ch.  363,  on  payment  of  costs. 

42.  U.  S.— Besson  &  Co.    p.    Good- 
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the  court  on  the  contention  that  he  was  entitled  to  the  decree  prayed 
for  in  his  bill  upon  the  admissions  and  notwithstanding  the  denials  of 
the  answer.43  He  obtained  no  benefit  from  any  fact  in  the  bill  which 
was  positively  denied  in  the  answer,44  because  the  defendant,  had  been, 
by  complainant's  action,  precluded  from  substantiating  it  by  proof.45 

Answer  as  Evidence  on  Hearing  on  Bill  and  Answer.  —  A  full  treatment 
of  this  subject  will  be  found  in  another  work.46 

3.  On  Bill,  Answer  and  Replication.  —  a.  In  General.  —  Though 
under  the  early  practice,  the  complainant  might  elect  to  set  the  cause 
down  for  hearing  on  bill  and  answer,47  the  usual  practice  was  to  file 
a  replication,  whereupon  the  cause  might  be  set  down  for  hearing  upon 
bill,  answer  and  replication,  by  either  of  the  parties  to  the  cause.48 

b.  Who  May  Set  Cause  for  Hearing.  —  "Where  the  cause  pro- 
ceeds to  bill,  answer  and  replication,  it  is  competent  for  either  the 
complainant  or  defendant  to  set  the  cause  down  for  final  hearing,48 
provided  the  time  for  taking  proofs  has  expired.50  By  statutes,  how- 
ever, in  some  states,  setting  down  causes  for  hearing  properly  apper- 
tains to  the  duties  and  functions  of  the  clerk  and  master.51 


man,  147  Fed.  887.  111. — Stone  v.  Moore, 
26  111.  165;  Kitchell  v.  Burgwin,  21  111. 
40.  Va. — Dangerfield  v.  Claiborne,  2 
Hen.  &  M.  17. 

And    see   generally   the   title    "Bills 
and  Answers,"  Vol.  4,  p.  180. 

43.  U.  S, — Eeynolds  v.  Crawfords- 
ville,  etc.  Bank,  112  TJ.  S.  405,  5  Sup. 

Ct.   213,   28   L.   ed.   733.     Ark Patton 

v.  Ashley,  8  Ark.  290.  Pa.— Bandolph 's 
Appeal,  66  Pa,  178. 

44.  Besson  &  Co.  v.  Goodman,  147 
Fed.  887. 

Where  the  answer  contains  the  usual 
general  denial  found  in  answers  in 
chancery  and  contains  no  admission  of 
certain  material  allegations  in  the  bill, 
such  allegations  cannot  be  assumed  to 
be  true,  the  burden  being  on  the  com- 
plainant to  prove  such  allegations  as 
well  as  the  matters  denied  in  the  an- 
swer. Godwin  v.  Phifer,  51  Pla.  441 
41  So.  597.  ■     ' 

As  to  bill  in  equity  as  evidence,  see 
the  title  "Answers,"  1  Encyclopedia 
or  Evidence  910. 

45.  Richards'  Brick  Co.  v.  Irott,  16 
App.  Cas.  (D.  C.)  293,  299. 

46.  See  the  title  "Answers,"  1  En- 
cyclopedia of  Evidence  926. 

47.  See  supra,  III,  A,  3,  a. 

48.  See  the  cases  cited  infra,  this 
section. 

49.  Somerville  v.  Marbury's  Admr . 
7  Gill  &  J.  (Md.)  275.  ' 

50.  Under  the  Maine  practice,  where 
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an  answer  is  filed  containing  a  demur- 
rer, either  party  can  then  set  the  cause 
for  hearing  on  the  demurrer  alone,  be- 
fore replication  filed.  But  where  com- 
plainant files  a  replication  to  the  an- 
swer, after  that,  he  only  can  set  the 
cause  for  hearing  before  the  lapse  of 
sixty  days,  within  which  time  testi- 
mony can  be  taken,  in  the  absence  of 
agreement  of  parties,  sinee  the  effect 
of  setting  the  cause  down  for  hearing 
generally,  and  not  specifically  on  de- 
murrer, after  replication  filed  and  be- 
fore the  expiration  of  the  time  within 
which  proof  may  be  taken,  is  to  waive 
the  replication,  and  set  the  cause  for 
hearing  on  bill,  answer  and  demurrer, 
the  answer  to  be  taken  as  true.  Bicker 
v.  Portland,  etc.  B.  Co.,  90  Me.  395,  38 
Atl.  338,  under  Ch.  Bule  22,  82  Me. 
599. 

51.  See  the  statutes  of  the  several 
states,  and  Lanum  v.  Steel,  10'  Humph. 
(Tenn.)   28.0. 

Order   To    Set   Down    for    Hearing. 

"When  either  party  directs  the  clerk 
to  set  down  a  cause  upon  the  docket 
for  hearing,  the  order  for  that  purpose 
does  not  appear  upon  the  minutes  nor 
become  a  part  of  the  record.  It  is 
usual  to  give  the  order  in  writing,  but 
this  is  for  the  guidance  of  the  clerk, 
and  is  not  required  by  the  statute, 
though  very  proper  to  be  enforced  by 
the  court  as  a  rule  of  practice."  Eey- 
nolds v.  Nelson,  41  Miss.  83. 
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c.  Effect  of  Setting  Cause  on  Bill,  Answer  and  'Replication.  —  An- 
swer as  Evidence  on  Hearing  on  Bill,  Answer  and  Replication. — A 
full  treatment   of  this  subject  will  be    found    in    another    work.52 

4.  On  Bill  and  Cross-Bill.  —  The  party  filing  the  cross-bill  should 
take  steps  to  have  the  hearing  at  the  same  time  as  the  original  bill 
is  heard,  if  he  desires  it.53  After  both  causes  are  at  issue,  or  in  a 
situation  to  be  heard,  the  complainant  in  the  cross-bill  may,  on  motion, 
have  an  order  that  both  causes  be  heard  together.54  A  cause  cannot 
be  set  down  for  hearing  on  bill  and  cross-bill  alone.55 

5.  On  Equity  Reserved.  —  Where  a  decree  reserves  further  direc- 
tions and  equity,  the  practice  is  to  set  the  cause  down  for  hearing 
on  the  equity  reserved.56  Upon  the  hearing  for  further  directions  on 
points  or  equity  reserved,  the  court  cannot  materially  alter  or  vary 
the  first  decree.57 

6.  Submission  on  Pleadings.  —  If  the  complainant  fails  to  take 
any  testimony  in  support  of  the  bill,  and  the  time  for  its  taking  has 
expired,  and  the  record  discloses  no  application  for  an  extension, 
the  defendant  is  entitled  to  a  submission  of  the  cause  upon  the  plead- 
ings.58 If  the  cause  is  submitted  to  the  court  on  the  pleadings  con- 
sisting of  bill,  answer  and  replication,  there  is  nothing   before   the 


52.  See  the  title  "Answers,"  1  En- 
cyclopedia of  Evidence  928. 

53.  Beauehamp  v.  Putnam,  34  HI. 
378;  Eeed  v.  Kemp,  16  111.  445. 

Where  no  steps  whatever  have  been 
taken  under  a  cross-bill,  either  to  an- 
swer it,  or  in  anywise  dispose  of  it, 
aDd  the  parties  voluntarily  go  to  hear- 
ing without  objecting  on  that  account, 
the  cross-bill  may  be  regarded  as  hav- 
ing been  abandoned.  Hungafe  v.  Rey- 
nolds,   72  111.   425. 

54.  N.  J.— Williams  v.  Carle,  10  N. 
J.  Eq.  543.  N.  T.— White  v.  Buloid,  2 
Paige  Ch.  164.  Pa.— Randolph's  Ap- 
peal, 66  Pa.  178. 

In  Tennessee,  if  the  cross-bill  be  set 
for  hearing,  the  legal  effect  is  to  set 
the  original  cause  also,  for  a  cross-bill 
incorporates  itself  with  the  original  bill 
and  must  be  heard  with  it.  Cocke  v. 
Trotter,  10  Terg.  213;  Hergel  v. 
Laitenberger,   2  Tenn.  Ch.   251. 

55.  ByTd  v.  Sabin,  8  Ark.  279, 
wherein  there  was  no  answer  to  either 
the  bill  or  cross-bill. 

56.  Ruckman  v.  Decker,  28  N.  J.  Eq. 
5;  Butler  v.  Halsey,  4  Sandf.  Ch.  (N. 
T.)   354. 

"When  liberty  to  apply  is  reserved 
in  a  decree,  the  court  may  proceed 
upon  it  summarily;  but  the  court  does 
not  so  proceed  upon  further  directions. 


For  the  latter  purpose,  the  cause  must 
be  regularly  set  down  for  a  hearing. 
Indeed,  in  strictness  there  must  be  an 
ex  'parte  order  obtained  for  bringing 
it  to  a  hearing."  Butler  v.  Halsey,  I 
Sandf.  Ch.   (JST.  Y.)   354. 

57.  Gardner  v.  Dering,  2  Edw.  Ch. 
(N.  Y.)  131,  wherein  the  court  said: 
"  'Further  directions'  are  not  given 
upon  motion.  They  are  only  granted 
upon  a  hearing  after  a  master's  re- 
port, or  upon  the  case  coming  on  aganf 
for  the  purpose,  in  pursuance  of  a  for- 
mer order  or  decree.  The  court  may 
then  add  a  decree:  for  instance  by  al- 
lowing interest  upon  a  sum  reported 
by  the  master  to  be  due.  Crenze  v. 
Hunter,  2  Ves.  Jr.  164;  (2)  or  by 
declaring  what  are  the  rights  of 
parties  as  ascertained  under  the  first 
order  or  decree,  and  thus  carry  out  and 
effectuate  the  object  of  the  suit.  But, 
upon  a  hearing  for  further  directions 
on  points  or  equity  reserved,  the  court 
eannot  materially  alter  or  vary  the 
first  decree.  Parnell  v.  Price,  14  Ves. 
502."  See  Morris  v.  Taylor,  23  N.  J. 
Eq.  131. 

58.  Schmeiser  Mfg.  Co.  v.  Blanchard, 
192  Fed.  362;  Fledderman  v.  Fledder- 
man,  112  Md.  226,  242,  76  Atl.  85. 
But  see  supra,  III,  C,  2,  b. 

In  Michigan. — Chancery  Rules,  Rule 
14. 
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court  but  the  pleadings.69  For  the  purposes  of  this  hearing  the  an- 
swer must  be  taken  as  true,60  except  as  to  matters  in  the  answer  not 
responsive  to  the  bill,  which  the  replication  denies.  They  cannot  be 
taken  as  true  upon  such  hearing.61  The  only  facts  which  can  be  con- 
sidered as  established  by  the  complainant  are  those  set  out  in  the  bill 
which  are  not  properly  negatived  by  the  answer.62 

7.  Setting  Aside  Order  of  Submission.  —  The  chancellor  may,  in 
his'  discretion,  set  aside  the  submission  of  a  cause  for  final  decree  on 
pleadings  and  proof.63  • 

8.  Waiver  of  Irregularities  in  Setting  Cause  for  Hearing.  —  "When 
the  cause  is  heard,  without  objection  by  either  party,  all  steps  not 
taken  by  either,  which  the  other  had  a  right  to  insist  upon  for  the 
orderly  bringing  of  the  cause  to  a  hearing,  must  be  considered  as 
waived*64 

An  entire  failure  to  set  down  the  cause  for  final  hearing  is  an  irregularity 


59.  Robinson  v.  American  Car,  etc. 
Co.,   132   Fed.   165;   Eeece   v.   Darby,  5 

m.  159. 

60.  Schmeiser  Mfg.  Co.  v.  Blanchard, 
"192    Fed.    362;    Eobinson   v.    American 

Car,  etc.  Co.,  132  Fed.  165;  McGorray  v. 
O'Connor,  79  Fed.  861;  Eeece  v.  Darby, 
5  111.   159. 

The  motion  for  a  submission  of  the 
cause  upon  the  bill,  answer  and  replica- 
tion proceeds  upon  the  theory  that 
there  is  no  evidence  before  the  court 
in  support  of  the  bill  which  defendants 
are  called  upon  to  meet,  and  the  case 
is  not  to  be  distinguished  from  one 
where  the  complainant  refrains  from 
filing  a  replication,  but  moves  to  set 
the  cause  down  upon  bill  and  answer. 
In  such  an  instance  it  is  well, settled 
that  every  fact  alleged  in  the  bill 
which  is  positively  denied  in  the  an- 
swer is  to  be  deemed  established  for 
the  purpose  of  the  motion.  Schmeiser 
Mfg.  Co.  v.  Blanchard,   192   Fed.   362. 

61.  Humes  v.  Scruggs,  94  U.  S.  22, 
24  L.   ed.   51. 

An  allegation  of  a  former  suit  and 
decree  by  way  of  estoppel  comes  within 
the  above  rule,  and  must  be  proved. 
Humes  v.  Scruggs,  94  TJ.  S.  22,  24  I».  ed. 
SI. 

62.  Robinson  v.  American  Car,  etc. 
Co.,  132  Fed.  165. 

Where  there  is  a  general  denial  in 

the  answer  of  all  the  allegations  in  the 
bill,  .nothing  is  admitted  and  there  is 
nothing  upon  which  the  court  can  base 
a  decree  for  complainant.  Eobinson  v. 
American  Car,  etc.  Co.,  132  Fed.  165; 
Eeece  v.  Darby,  5  111.  159. 
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63.  Magruder  v.  Campbell,  40  Ala. 
611,  wherein  submission  was  set  aside 
so  that  party  might  move  to  vacate 
order  suppressing  deposition. 

64.  Allen  v.  Mayor,  etc.  of  New 
York,  7  Fed.  483;  American  lee  Co.  v. 
Eastern,  etc.  Co.,  17  App.  Cas.  (D.  C.) 
422  (cause  claimed  to  have  been  placed 
on  the  calendar  without  notiee  to  the 
opposing  party). 

Where  the  parties,  after  a  plea  is 
filed  and  set  down,  fail  to  bring  it  on 
for  hearing,  and  proceed  to  take  testi- 
mony as  to  the  matters  of  the  plea, 
and  further  bring  the  case  on  for  hear- 
ing, the  court  should  not  reverse  the 
decree  unless  there  is  error  on  the  , 
merits.  Stackpole  v.  Haneock,  40  Fla. 
362,  374,  24  So.  914,  42  L.  E.  A.  814. 

The  mere  omission  to  state,  in  set- 
ting down  the  cause  that  it  was  set 
down  specially  upon  an  exhibit,  as  well 
as  upon  the  bill,  answer  and  deposi- 
tions^ is  not  reversible  error.  It  was  a 
mere  omission  of  matter  of  form. 
Foote  <o.  Lefavour,  6  Ind.  473. 

As  to  waiver  of  irregularity  in  hear- 
ing a  cause  prematurely,  or  on  a  setting 
down  prematurely  made,  see  intra, 
IV,  E. 

Under  the  early  practice,  care  had 
to  be  taken  that  no  irregularity  was 
incurred  in  setting  down  causes,  since 
even  after  a  decree,  the  court  would 
upon  application  refer  it  to  a  master 
to  inquire  whether  the  cause  was  reg- 
ularly set  down  or  not.  2  Dan.  Ch. 
Pr.  (ed.  1846)  358  (*606),  citing  Pasre 
v.  Page,  Mos.  42,  25  Eng.  Reprint  259. 
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only,  which  is  waived  by  proceeding  to  trial  without  objecting  on  that 
ground.65 

D.  Notice  op  Hearing.  —  1.  In  General.  —  Under  the  early  rules 
of  the  court  of  chancery  in  England,  after  a  cause  was  set  down  for 
hearing,66  the  next  step  was  the  service  upon  the  adverse  party  of  a 
subpoena  to  hear  judgment  {ad  audiendum  judicium).67  This  prac- 
tice has  never  been  adopted  in  some  states,68  and  has  been  abolished 
by  the  chancery  practice  acts  of  others.69  Notice  of  hearing  has  been 
substituted  in  its  place  in  some  jurisdictions,70  while  in  others  it  stands 


G5.  Ark. — Ferguson  v.  Collins,  8  Ark. 
241;  Keatts  v.  Rector,  1  Ark.  391,  409. 
Va. — Lange  1>.  Jones,  5  Leigh  192. 
W.  Va. — Alford  v.  Moore's  Admr.,  15 
W.  Va.  597. 

In  Lange  v.  Jones,  5  Leigh  (Va.) 
192,  Tucker,  P.,  said:  "Substantial  jus- 
tice has  been  done;  there  has  been  a 
full  and  fair  hearing  upon  the  only 
point  that  could  properly  arise  between 
the  parties.  .  .  .  Indeed,  I  think  it  is 
fairly  to  be  inferred,  that  the  cause 
came  on  to  be  heard  by  consent,  from 
the  understanding  between  the  parties, 
.  .  .  The  objection  that  the  cause 
was  not  set  for  hearing,  is,  therefore, 
not  sustainable." 

Though'  a  defendant  is  entitled  to 
have  the  cause  set  down  for  hearing, 
he  may  waive  that  right  and  consent 
to  a  decree.  A  written  consent  by  the 
defendant  who  has  answered  to  the 
entry  of  the  decree  is  sometimes  filed, 
but  it  is  not  necessary  where  the  de- 
fendant is  himself  the  actor  in  caus- 
ing the  decree  to  be  entered.  His  con- 
sent is  a  necessary  inference  in  such 
a  case.  Young  v.  Young,  17  N.  J. 
Eq.  161. 

On  Equity  Reserved. — The  irregu- 
larity caused  by  the  failure  to  set  the 
cause  down  for  hearing  on  the  equity 
reserved,  where  such  practice  is  neces- 
sary, may  be  waived.  Ruckman  v. 
Decker,  28  N.  J.  Eq.  5. 

"Where  Not  Set  for  Hearing  as  to  all 
Parties.— Kuhn  v.  Mack>  4  W.  Va.  186. 

66.  As  to  setting  cause  down  for 
hearing,  see  supra,  III,  A. 

67.  2  Dan.  Ch.  Pr.  (ed.  1846)  358 
(*607);  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.   (Mass.)   344,  363. 

68.  Hodges  v.  Wise,  16  Ala.  509; 
Charles  River  Bridge  v.  Warren  Bridge, 
7  Pick.  (Mass.)  344,  363. 

69.  Morris  v.  Taylor,  23  N.  J.  Eq. 
131,  by  act  of  1799,  §56,  Nix.  Dig.  116, 
176. 


70.  See,  in  general:  Fla. — Broome  v. 
Alston,  8  Fla.  307,  319.  Me.— Shep- 
ley  v.  Atlantic,  etc.  R.  Co.,  57  Me.  22, 
under  Rule  IX,  Rules  for  Chancery 
practice,  37  Me.  584.  Mass. — Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick. 
344,  363.  Mich. — Chancery  Rules,  Rule 
14  h; 'Munch  v.  Shabel,  37  Mich.  166; 
People  ex  ret.  Dunn  v.  Judge  of  Superior 
Court  of  Detroit,  29  Mich.  228;  Kellogg 
v.  Putnam,  11  Mich.  344.  N.  J— Rules 
of  the  Court  of  Chancery,  Rule  15; 
In  re  Riile  of  Court  of  Chancery, .  64 
Atl.  982;  Morris  v.  Taylor,  23  N.  J.  Eq. 
131. 

Effect  of  Failure  To  Give  Notice. 
While  a  decree  should  be  reversed  where 
by  reason  of  there  having  been  no  no- 
tice of  hearing,  the  party  has  been  de- 
prived of  substantial  rights  which  he 
might  have  saved  if  present  (Jenny  ». 
O'Plynn,  5  Mich.  215),  a  hearing  with- 
out notiee  will  not  entitle  a  party  to 
reversal,  where  no  right  was  destroyed 
which  would  have  placed  the  party  at 
a  greater  advantage  in  the  appellate 
court  (Kellogg  v.  Putnam,  11  Mich. 
344).  Where  the  case  can  be  heard  on 
appeal  on  the ,  only  facts  and  docu- 
ments which  could  under  any  circum- 
stances have  been  relied  on  below,  the 
appellant  is  fully  protected;  and  the 
discretion  over  costs  will  enable  the 
court  to  rectify  a,ny  grievance  that  can 
fairly  be  asserted  out  of  the  omission. 
Munch  v.   Shabel,   37   Mich.   166. 

Where  a  cause  has  been  submitted 
as  to  one  defendant,  and  the  order  of 
submission  was  set  aside  and  an  answer 
allowed  to  be  filed,  though  such  answer 
be  evasive  and  insufficient,  there  can 
be  no  submission  of  the  cause  without 
notiee  to  the  defendant  who  filed  his 
answer.  Aulick-  v.  Reed,  104  Ky.  465, 
47  S.  W.  331. 

As  to  the  necessity  of  notice,  after 
a  decree  pro  confesso  has  been  reg- 
ularly entered  against  a  defendant  in 
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for  hearing  at  a  specified  term,    and    notice    is    not    necessary" 
2     Time  of  Notice.  —  To  insure  a  hearing  upon  the  date  faxed,  the 
notice  required  by  the  statute  or  rule  of  court  must  be  given.72    A 
party  cannot  notice  a  cause  for  hearing  by  anticipation  73 

3.  Form  of  Notice.  —  The  notice  of  hearing  should  state  the  day 
of  hearing.74  The  fact  that  a  notice  of  hearing  is  dated  on  Sunday 
does' not  render  it  illegal.75 

4.  Service  of  Notice.  —  Notice  of  hearing  left  at  the  dwelling-house 
of  the  solicitor  of  the  defendant,  even  in  his  absence,  has  been  held 
regular.76 

E.  Consolidating  Causes  foe  Purpose  of  Hearing  Together. 
Causes  may  be  consolidated  for  the  purpose  of  the  hearing  under 
proper  circumstances.77 

IV.  WHEN  CAUSE  TO  BE  HEARD.  —  A.  At  What  Term  of 
Court.  —  Though  there  are  no  terms  of  court  in  equity  proceedings  in 
some  jurisdictions,78  and  when  the  cause  is  ready  for  hearing  on  final 
issues,  it  is  set  down  for  hearing  at  such  time  as  the  court  shall 
order,79  statutes  in  other  states  provide  that  equity  cases  shall  be  heard 
at  a  specified  term  after  the  filing  of  the  bill.80    But  the  time  of  hear- 


a  chancery  cause,   see  the   title,   "De- 
cree^"  Vol.  6,  p.  773. 

71.  Hodges  v.  Wise,  16  Ala.  509. 
See  supra,  IV,  A. 

72.  In  re  Rule  of  Court  of  Chancery 
(N.  J.)  64  Atl.  982.  See  Morris  1). 
Taylor,  23  N.  J.  Eq.  131. 

73.  If  a  suit  be  waiting  for  a  re- 
port, it-  cannot,  merely  because  such 
report  will  be  obtained  before  the  cause 
can  be  heard',  be  put  upon  a  calendar 
for  a  hearing.  Such  a  thing  can  cer- 
tainly not  be  done  except  by  consent 
of  all  parties.  Mix  v.  Maekie,  2  Edw. 
Ch.  (N.  T.)  426. 

74.  Under  the  Michigan  rules,  cases 
noticed  for  any  time'  after  the  opening 
of  term  are  placed  at  the  foot  of  the 
docket;  and  while  such  notices  are  ir- 
regular and  would  not  authorize  an 
ex  parte  hearing,  the  irregularity  may 
be  waived,  like  any  other  matter  of 
practice.  Munch  v.  Shabel,  37  Mich. 
166. 

75.  Taylor  v.  Thomas,  2  N.  J.  Eq. 
106. 

76.  Taylor  v.  Thomas,  2  N.  J.  Eq. 
106. 

77.  See  the  title  "Consolidation  of 
Actions,"  Vol.  5,  p.  252,  and  the  fol- 
lowing authorities:  1  D-an.  Ch.  PI.  & 
Pr.  (4th  ed.)  797-8;  Ex  parte  Brown, 
58  Ala.  536;  Van  Bees  v.  Witzenburg, 
112  Iowa  30,  83  N.  W.  787. 

Causes  are  properly  heard  together 
whenever   this    course   is   necessary   in 
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order  to  '  protect  the  interests  of  all 
concerned,  and  to  prevent  inconsistent 
and  conflicting  decrees  from  being  en- 
tered. Preston  v.  National  Exch.  Bank 
of  Baltimore,  97  Va.  222,  33  S.  E.  546. 

78.  See  generally  the  statutes  of  the 
several  states. 

79.  Allan  v.  Allan,  101  Me.  153,  63 
Atl.  654,  wherein  the  court  said:  "For 
convenience  merely,  in  many  counties, 
equity  causes  are  usually  heard  in  term 
time.  In  other' counties  they  are  rare- 
ly heard.  As  a  matter  of  practice,  in 
some  counties,  at  least,  the  equity 
causes  are  not  carried  upon  the  term 
docket.  They  are  not  called  as  a  part 
of  the  continued  docket.  They  are  not, 
in  any  event,  a  part  of  the  term's 
work,  except  as  they  may  be  set  down 
for  hearing  by  the  court,  for  its  own 
convenience,  or  the  accommodation  of 
parties,  or  where  issues  are  presented 
for  the  determination  of  the  jury." 

80.  See  generally  the  statutes  and 
rules  o'f  chancery,  and  MeDougald  v. 
Dougherty,  14  Ga.  674;  Hoxey  v.  Carey, 
12  Ga.  534;  Mounce  v.  Byars,  11  Ga. 
180;  Green  v.  McLaren,  7  Ga.  107; 
Trammell  v.  Ford,  62  N.  C.  339. 

Under  the  code  provision,  "the  trial 
term  of  all  causes  for  equitable  relief 
shall  be  the  second  term  after  service 
has  been  perfected  on  all  the  parties. 
But  parties  to  proceedings  for  equit- 
able relief  may,  by  consent,  dispose  of 
all  equity  causes  at  the  first  term,  if 
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ing  causes  in  chancery  cannot  be  governed  entirely  by  the  terms  of 
court,  but  must  depend  upon  the  question  whether  the  cause  is  at 
issue  by  the  pleadings.81  As  a  rule  the  cause  cannot  be  heard 
at  the  same  term  in  which  the  issue  is  made  up,82  except  by  consent  of 
parties,  tacitly  or  expressly  given.83 

B.  After  Time  fob  Taking  Proofs  Has  Expired.  —  If  the  cause 
is  so  at  issue,  that  the  parties  are  entitled  to  take  proofs,  the  cause 
is  prematurely  heard,  where  heard  before  the  time  for  taking  proofs 
has  expired.84  A  cause  may  be  set  down  for  hearing  by  the  com- 
plainant and  heard  immediately  after  answer  and  before  the  time  for 
taking  testimony  expires,  however,?-5  the  only  consequence  being  that 
he  thereby  admits  the  answer  to  be  true.86 


service  has  been  properly  perfected." 
Code,  1910,  §5421;  Latimer  v.  Irish- 
American  Bank,  119  Ga.  887,  47  S.  E. 
322;  Carswell  v.  Schley,  59  Ga.  17; 
Cook  v.  Board  of  Comrs.  of  Houston 
County,  54  Ga.  163. 

Missouri. — Under  the  early  chaneery 
practice,  the  cause  was  to  be  heard 
at  the  next  term  after  it  was  set  for 
hearing.    Reed  v.  Rawlings,  1  Mo.  753. 

New  Hampshire. — Bills  in  equity  will 
ordinarily  be  in  order  for  a  hearing 
at  the  first  term  after  entry.  Bule 
in  Chancery,  No.  25,  56  N.  H.  609. 

81.  Ex  parte  Hewitt;  40  Ala.  300. 
See  supra,  HI,  A. 

82.  Ga. — Tedder  v.  Stiles,  16  Ga.  1, 
under  Aet  of  1799.  HI. — Beveridge  v. 
Mulford,  62  111.  177.  Ky.— Baltzell  v. 
Hackley,  4  Litt.  129;  Pursley  v.  Dav- 
idge,  3  A.  K.  Marsh.  237. 

As  to  necessity  for  complete  issue  by 
pleadings  before  the  hearing,  see  supra, 
HI,  A. 

It  is  irregular  to  set  a  cause  for 
hearing  and  hear  it,  at  the  appearance 
.term,  against  a  party  answering,  with- 
out his  affirmative  consent.  Clark  v. 
Carnall,  18  Ark.   209. 

Reply  to  Counterclaim. — An  equitable 
action  does  not  stand  for  trial  at  the 
term  at  which  a  reply  to  a  counter- 
claim is  filed,  the  reply  being  neces- 
sary to  complete  the  pleadings.  Smith 
v.  Ferguson,  3  Met.  (Ky.)   424. 

Harmless  Error. — A  hearing  at  the 
term  the  answer  is  filed,  on  motion  of 
defendant,  is  not  erroneous  when  the 
plaintiff  gets  a  decree  for  all  he  is  en- 
titled to  under  his  bill.  Lowe  v.  Lowe, 
13  Bush   (Ky.)    688. 

When  a  bill  has  been  regularly  taken 
for  confessed  at  rules,  and  the  cause 
set  for  hearing,  and  docketed,  and  at 


the  term  at  which  it  is  to  be  heard, 
the  defendant  appears  and  by  leave  of 
court,  files  his  answer  to  which  plain- 
tiff files  a  general  replication,  the  plain- 
tiff is  entitled  to  have  the  cause  heard 
at  the  same  term,  unless  the  defend- 
ant shows  good  cause  for  a  continuance. 
Gardner  v.  Landcraft,  6  W.  Va.  36. 

83.  Baltzell  v.  Hackley,  4  Litt.  (Ky.) 
129. 

84.  Brown  v.  Wright,  1  Tenn.  Ch. 
App.  153,  163,  164;  Dalby"  v.  Price,  2 
Wash.  (Va.)  191.  See  supra,  III,  A, 
4,  b.  See  also  Byhn  v.  Cochran,  7 
Blackf.  (Ind.)  417,  holding  under  the 
act  of  1838,  that  a  suit  in  chancery 
was  ready  for  final  hearing  as  soon  as 
the  issue  was  completed,  unless  deposi- 
tions were  to  be  taken. 

Maryland. — By  the  established  prac- 
tice of  the  chancery  court,  it  is  under- 
stood that  no  cause  is  ready  for  hearing 
until  the  commission  under  which  testi- 
mony has  been  taken  has  been  returned 
to  the  chancery  office,  and  there  re- 
mained for  the  period  of  one  entire 
term.  Richardson  v.  Stillinger,  13  Gill 
&  J.  (Md.)  477. 

Tennessee. — By  the  chaneery  rules 
(Bule  n,  subsec.  4)  the  complainants 
are  entitled  to  four  months  from  the 
date  the  case  is  at  issue  to  get  their 
ease  ready  for  trial.  Brown  v.  Wright, 
1  Tenn.  Ch.  App.  153,  163.  And  the 
merits  of  the  ease  ought  not  to  be  dis- 
posed of  on  preliminary  motions  during 
that  time,  as  on  a  motion  to  dissolve 
a  preliminary  injunction.  Brown  v. 
Wright,  supra. 

85.  Gruell  v.  Smalley,  1  Duv.  (Ky.) 
358;  Reynolds  v.  Nelson,  41  Miss.  83. 
And  see  generally  supra,  III,  A,  3,  a. 

86.  Gruell  v.  Smalley,  1  Duv.  (Ky.) 
358;  Reynolds  v.  Nelson,  41  Miss.  83. 
And  see  generally  supra,  HI,  A,  3,  b. 
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C.  Oedee  Upon  Docket.87  —  The  court  has  authority  under  some 
statutes  upon  "good  and  sufficient  cause,"  of  which  it  is  the  judge,  to 
hear  a  cause  out  of  the  order  it  may  have  been  given  on  the  docket.68 
But  in  the  absence  of  statute,  upon  the  date  set  for  the  hearing,  the 
chancellor  is  required  to  call  the  docket  but  once.89 

D,  Extension  of  Time.90  —  1.  In  General.  —  When  a  cause  in 
equity  is  set  down  for  trial,  the  parties  are  entitled  to  continuances, 
as  at  common  law,91  and  provision  therefor  is  made  in  the  statutes 
or  rules  of  court.92 

The  granting  of  a  continuance  or  postponement  of  a  hearing  in  an 
equity  case  is  generally  discretionary  with  the  chancellor,93  and  not 


87.  See  generally  6  Standard  Peoo. 
51. 

88.  See  the  statutes  of  the  several 
states,  and  Clark  v.  Marfield,  77  111. 
258. 

What  is  "good  and  sufficient  cause" 
for  changing  the  trial,  is  a  matter  to 
be  determined  by  the  court  in  the  exer- 
cise of  a  sound  legal  discretion.  Its 
discretion  in  such  matters,  where  exer- 
cised, cannot  be  reviewed  in  the  appel- 
late court,  unless  there  has  been  some 
flagrant  abuse  of  that  discretion  that 
works  manifest  injustice.  Clark  v. 
Marfield,  7.7  111.  258. 

Where  the  cause  is  presented  to  the 
chancellor  in  an  unsatisfactory  way 
upon  a  hearing  for  a  prelminary  in- 
junction, to  restrain  the  construction 
of  a  building,  a  case  is  presented  where 
the  chancellor  would  be  justified  in 
speeding  the  cause  and  granting  as 
early  a  final  hearing  as  the  state  of  his 
docket  will  permit  in  justice  to  other 
litigants  in  his  court.  Kneip  v.  Schroe- 
der,  144  111.  App.  620. 

Written  Order.— In  the  absence  of  any 
such  requirement  in  the  statute,  the 
court  need  not  cause  its  order  or  di- 
rection for  changing  the  time  of  hear- 
ing a  chancery  cause  to  be  reduced  to 
writing.    Clark  v.  Marfield,  77  111.  258. 

89.  Black  v.  Kelly,  7  Bich.  Eq.  (S.' 
C.)    248.  H    v 

The  parties  are  required  to  be, ready 
and  present  their  causes  for  trial  when 
they  are  called,  though  after  calling  the 
docket  through,  the  chancellor  obtains 
control  of  the  order  of  business,  and 
may  prescribe  when  a  cause  shall  be 
tried.  Black  v.  Kelly,  7  Bich.  Eq. 
(S.  C.)  248.  But  see  Gregory  -v.  Pow- 
ers' Heirs,  3  Litt.  (Ky.)  339,  holding 
that  it  is  error  to  take  up  a  chancery 
case  out  of  its  turn  on  the  docket,  and 
try  it,  or  make  any  final  dispositon 
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of    it,    without    the    consent    of    both 
parties. 

90.  See  generally  the  title  "Con- 
tinuances, ' '   Vol.   5,  p. .  438. 

91.  Hoxey  p.  Carey,  12  Ga.  534,  and 
see  Fergusou  v.  Ferguson,  51,  Ga.  340. 

92.  TJ.  S.— Equity  Bules,  Bule  57; 
198  Fed.  xxxiv;  8  Standard  Proc.  507. 
Mich. — Chancery  Bules,  Bule  15a.  Pa- 
Equity  Bules,  Bule  61;  Purdon's  Dig, 
Snpp.  1912,  p.   254. 

See  MeDougald  v.  Dougherty,  14  Ga. 
674;  Hoxey  v.  Carey,  12  Ga.  534,  and 
generally  the  statutes  and  rules  of 
chancery  practice. 

In  Virginia  and  West  Virginia,  the 
statutes  provide  that  at  any  time,  be- 
fore final  decree,  a  defendant  may  be 
allowed  to  file  his  answer;  but  the 
hearing  is  not  to  be  consequently  de- 
layed, unless  for  good  cause  shown,  or 
unless  the  plaintiff  should  elect  to  con- 
tinue it,  or  remand  it  to  the  rules. 
Welsh  v.  Solenberger,  85  Va.  441,  8 
S.  E.  91;  McLaughlin  v.  Sayers  (W. 
Va.)  78  S.  E.  355. 

93.  Ala.— Dudley  v.  Witter,  51  Ala. 
456,  s.  c,  46  Ala.  664,  696.  HI.— Hahn 
v.  Huber,  83  111.  243;  Lewis  v.  Lan- 
phere,  79  111.  187;  Beeee  v.  Darby,  5 
111.  159;  Dornan  v.  Buckley,  119  111. 
App.  523.  Ky.— Bank  of  United  States 
v.  Carroll,  4  B.  Mon.  40.  Tenn. — Bowen 
v.  Bettis  (Tenn.  Ch.  App.),  48  S.  W. 
292;  Berger  v.  Harrison,  1  Overt.  483. 

And  see  generally  the  title  "Con- 
tinuances," Vol.  5,  p.  442. 

"Continuances,  whether  by  consent 
or  otherwise,  are  under  the  direction  of 
the  court. ' '  Berger  v.  Harrison,  1  Overt. 
(Tenn.)  483.  Where  causes  are  con- 
tinued by  consent,  however,  a  much 
greater  latitude  will  be  allowed  than 
when  either  party  is  pressing  for  a 
hearing.    Berger  v.  Harrison,  supra. 
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reviewable,94  unless  the  conditions  which  are  imposed95  amount  to  an 
improper  and  unjust  abuse  of  such  discretion.90 

2.  Necessity  for  Application  and  Showing  Cause.  —  The  court 
does  not  err  in  hearing  the  case  at  the  time  set,  where  no  motion  is 
made,97  nor  cause  shown  for  a  continuance.98 

3.  Grounds  for  Granting.  —  a.  In  General.  —  It  is  not  error  to 
refuse  to  continue  a  chancery  cause  on  account  of  the  absence,99  or 
engagement,  of  one  of  several  counsel.1  Nor  can  a  suit  in  equity  be 
delayed  until  the  determination  of  a  suit  at  law,  where  it  is  for  a 
different  object.2  Where  no  diligence  is  shown,  the  court  cannot,  with- 
out a  disregard  of  the  rights  of  complainant,    continue    a    cause.3 

b.  Amendment  to  Bill.  —  The  court  cannot,  after  the  dismissal  of 
a  suit  in  chancery,  continue  the  cause  for  the  purpose  of  giving  the 
complainant  leave  to  amend  the  bill.4  Nor  will  a  cause  be  continued 
on  account  of  an  amendment  to  the  bill,  where  the  amendment  is  not 
important.5    But  if  upon  the  filing  of  an  amendment  to  the  bill,  the 


94.  Dudley  v.  Witter,  46  Ala.  664; 
Bowen  v.  Bettis  (Tenn.  Ch.  App.),  48 
S.  W.  292. 

95.  Rhea  v.  Tucker,  56  Ala.  450; 
Dudley  v.  Witter,  46  Ala.  664.  And 
see  Berger  v.  Harrison,  1  Overt.  (Tenn.) 
483. 

The  acceptance  of  the  continuance  by 
the  party  seeking  it  is  an  implied  agree- 
ment to  observe,  keep  and  submit  to 
the  conditions  therein  imposed.  Rhea 
v.  Tucker,  56  Ala.  450. 

96.  Dudley  v.  Witter,  46  Ala.  664; 
Bowen  v.  Bettis  (Tenn.  Oh.  App.),  48 
S.   W.   292. 

The  requirement  of  a  bond,  with  se- 
curity, to  pay  to  the  complainant  what- 
ever sum  of  money  should  be  decreed 
on  final  hearing  as  a  condition  to  a 
continuance  for  the  benefit  of  the  de- 
fendant is  not  an  abuse  of  such  dis- 
cretion. Dudley  v.  Witter,  51  Ala. 
456. 

97.  Aiken  v.  Connelley  (Va.),  24 
S.  E.  909. 

98.  N.  H. — Eule  in  Chancery,  No.  25, 
56  N.  H.  609.  Va.— Aiken  v.  Connelley, 
24  S.  E.  909.  W.  Va.— McLaughlin  v. 
Sayers,  78  S.  E.  355,  unless  the  de- 
fendant shows  good  cause  for  a  con- 
tinuance by  affidavit  filed. 

If  a  party  moves  for  a  continuance 
because  the  officer  before  whom  deposi- 
tions were  taken  on  his  part  has  not 
returned  them,  and  the  witnesses  had 
been  formerly  examined  by  him,  his 
affidavit  should  disclose  what  facts,  if 
any,  not  contained  in  the  former  deposi- 
tions,  were   deposed  to,   since   on  ap- 


plications for  a  continuance,  the  court 
is  to  judge  the  materiality  of  the  wit- 
ness and  not  the  party.  Bucker  v. 
Howard,  2  Bibb   (Ky.)   166. 

Where  there  were  several  defendants, 
the  refusal  of  the  court  to  continue 
the  cause,  because  the  answer  of  one 
of  the  defendants  had  just  been  filed, 
could  not  be  taken  advantage  of  by 
a  person  not  affected  by  it.  Johnson 
v.  Rankin,  3  Bibb  (Ky.)  86. 

99.  Bank  of  United  States  v.  Carroll, 
4  B.  Mon.  (Ky.)  40,  46. 

1.  Dornan  v.  Buekley,  119  HI.  App. 
523. 

2.  Carlisle  v.  Cooper,  18  N.  J.  Eq. 
241. 

3.  Hahn  v.  Huber,  83  HI.  243;  Wiley 
v.  Platter,  17  111.  538. 

Where  it  appears  that  the  cause  wa9 
at  issue  Iseveral  months  before  the 
making  of  the  application  for  a  con- 
tinuance, and  no  good  cause  is  shown 
why  the  deposition  of  a  witness  was 
not  taken  within  that  time,  and  it  does 
not  appear  that  the  evidence  of  the 
witness  would  be  conclusive  of  the 
matter  in  controversy,  the  court  does 
not  err  in  refusing  a  continuance  of 
the  case  on  the  application  of  a  party 
based  on  the  lack  of  the  testimony 
of  such  witness.  Herrin  v.  Franklin, 
1  Tenn.  Ch.  App.  95,  103. 

4.  Elston  v.  Drake,  5  Blaekf.  (Ind.) 
540. 

5.  Edwards  v.  National  Window 
Glass  Jobbers'  Assn.  (N.  J.  Eq.),  58 
Atl.  527. 

Where  the  amendments   to  the  bill 
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defendant  has  evidence  to  meet  it,  and  it  is  beyond  his  reach,  anS  he 
has  not  been  guilty  of  a  want  of  diligence,  the  chancellor,  on  a  proper 
.showing,  will  either  continue  the  case,8  or  extend  the  time  to  procure 
the  evidence.7 

c.  Postponement  To  Bring  in  Additional  Parties,  or  Proof.  —  "While 
if  an  objection  of  want  of  parties  has  been  made  by  the  answer  and 
the  complainant  proceeds  to  the  hearing  without  amendment,  the  court 
may  dismiss  the  bill,8  if  it  appears  for  the  first  time  upon  the  hear- 
ing that  the  cause  cannot  proceed  without  other  parties,  the  bill  should 
not  be  dismissed,  but  should  stand  over  to  allow  them  to  be  made.9 
And  under  special  circumstances  permission  may  be  given  at  the  hear- 


were  unimportant,  were  the  mere  state- 
ment of  facts  already  proven  by  the 
defendant  before  the  master,  did.  not 
necessitate  a  new  answer,  or  the  filing 
of  a  new  cross-bill,  and  the  defendant 
made  no  offer  to  amend  his  pleadings 
■or  file  new  pleadings,  and  did  not  re- 
new his  previous  motion  for  a  con- 
tinuance of  the  cause  until  his  cross- 
bill was  ready  for  hearing,  there  was 
no  error  in  the  prior  refusal  of  the 
continuance  by  the  court.  Phillips  v. 
Edsall,  127  111.  535,  549,  20  N.  E.  801. 

6.    Lewis  v.  Lanphere,  79  111.  187. 
'•'  7.     Lewis  v.  Lanphere,  79  111.  187. 

8.  Old  U.  S.  Eq.  Eules,  Eule  53; 
Van  Epps  v.  Van  Deusen,  4  Paige  (N. 
Y.)  64,  75,  25  Am.  Dee.  516;  Lord  v. 
Underdunck,  1  Sandf.  Ch.  (N.  T.)  46. 
And  see  Hutchinson  v.  Reed,  1  Hoffm. 
Ch.   (N.  Y.)   316. 

Where  the  objection  is  made  in  the 
answer,  the  proper  course  for  the  com- 
plainant is  to  amend  his  bill,  so  as  to 
bring  the  proper  parties  before  the 
court  before  any  further  expense  has 
been  made  in  the  cause.  If  he  neglects 
to  do  this,  it  will  rest  in  the  discretion 
of  the  court,  at  the  hearing,  to  permit 
the  cause  to  stand  over,  upon  the  pay- 
ment of  all  costs  as  he  may  have  un- 
necessarily subjected  the  adverse  party 
to  by  his  neglect,  for  the  purpose  of 
enabling  him  to  bring  the  proper  par- 
ties before  the  court,  or  to  dismiss  the 
bill.  And  if  the  bill  is  dismissed  at 
the  hearing  for  the  want  of  proper 
parties,  it  should  not  be  dismissed  ab- 
solutely^ as  that  might  bar  a  future 
euit  against  the  same  defendants  in 
which  all  other  necessary  parties  T7ere 
brought  before  the  court.  The  proper 
cause  in  such  a  ease,  if  the  cause  is 
not  permitted  to  stand  over,  is  to  dis- 
miss the  bill  without  prejudice  to  the 
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claim  or  right  of  the  complainant  in 
any  future  litigation.  Van  Epps  v. 
Van  Deusen,  4  Paige  (N.  Y.)  64,  76, 
25  Am.  Dec.  516. 

9.  Ala. — Rugely  v.  Robinson,  10  Ala. 
702,  746.  Ind.— Park  v.  Ballentine,  6 
Blackf.  223.  Ky. — Russell's  Heirs  v. 
Craddock,  4  Mon.  383.  Mich.— Palmer 
v.  Rich,  12  Mich.  414.  N.  Y—  O'Brien 
v.  Heeney,  2  Edw.  Ch.  242;  Van  Epps 
v.  Van  Deusen,  4  Paige  64,  76,  25  Am. 
Dec.  516;  Hutchinson  v.  Reed,  1  Hoffm. 
Ch.  316.  Vt.— Beardsley  v.  Knight,  10 
Vt.  185,  33  Am.  Dec.  193.  Eng. — Jones 
v.  Jones,  3  Atk.  110,  26  Eng.  Reprint 
867. 

See  also  McLaughlin  v.  Van  Kueren, 
21   N.  J.   Eq.   379. 

Exception. — "I  am  aware  of  but  one 
exception  to  this  rule;  and  that  is 
where  it  is  evident  that  the  necessary 
parties  were  left  out  of  the  bill,  by 
the  fraudulent  or  willful  omission  of 
the  complainant,  or  in  bad  faith.  (See 
Stafford  v.  The  City  of  London,  1  Peere 
Wms.  Rep.  428;  Rowland  v.  Garman,  1 
J.  J.  Marsh.  Bep.  76.)  ' '  Van  Epps  v. 
Van  Deusen,  4  Paige  (N.  Y.)  64,  76,  25 
Am.  Dec.  516. 

Where  a  cause  is  ordered  to  stand 
over  for  new  parties,  it  must  appear 
that  the  complainant  is  or  may  be  en- 
titled to  some  relief  upon  the  case  as 
already  made  by  his  bill  and  that 
other  persons,  having  an  interest  in 
the  subject,  are  not  before  the  court 
so  as  to  be  bound  by  the  decree;  and 
then  the  amendment  requires  only  the 
insertion  or  addition  of  the  names  of 
the  new.  parties.  If  it  appears  that 
the  complainant  could  have  no  relief 
even  if  another  party  were  added,  the 
cause  will  not  stand  over  to  permit  an 
amendment.  Mitchell  v.  Lenox.  1  Edw. 
Ch.   (N.  Y.)   428. 
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ing  to  supply  defects  in  testimony,  and  the  cause  ordered  to  stand  over 
for  that  purpose.10 

d.  To  Allow  Infant  To  Answer  or  Make  an  Election.  —  Hearings 
have  been  postponed  for  the  better  protection  of  the  rights  of  persons 
just  arrived  or  about  to  arrive  at  majority.11 

E.    Waiver  of  Objection.  —  One  who  does  not    object,12  or  who 


10.  Fla. — Bobbins  v.  Hanbury,  37 
Fla.  468,  19  So.  886.  Miss.— See  Mc- 
Allister v.  Richardson,  60  So.  570.  N.  H. 
Doe  v.  Doe,  37  N.  H.  268.  N.  J.— Hol- 
combe  v.  Trenton  White  City  Co.,  80 
N.  J.  Eq.  122,  82  Atl.  618,  635;  Sharp 
v.  Wyckhoff,  39  N.  J.  Eq.  95  (wherein 
the  proof  was  defective  due  to  inad- 
vertence of  counsel).  N.  Y. — Latting 
v.  Hall,  9  Paige  Ch.  383;  Desplaces  v, 
Goris,  5  Paige  Ch.  252;  Cogswell  v.  Bur- 
tis,  1,  Hoffm.  Ch.  198. 

The  power  of  a  court  to  continue  a 
hearing  and  permit  further  and  other 
proof  to  be  taken  ought  to  be  exer- 
cised where  it  does  not  appear  that 
injustice  will  be  done,  but  where,  on 
the  contrary,  justice  requires  it.  Hoi- 
combe  v.  Trenton  White  City  Co.,  80 
N.  J.  Eq.  122,  82  Atl.  618,  635. 

When  the  evidence  to  prove  a  par. 
ticular  fact  necessary  to  support  the 
case  is  held  incompetent  at  the  hear- 
ing upon  the  bill,  by  reason  of  the 
non-production  of  a  paper,  or  want  of 
proof  of  its  loss,  the  court  may,  in 
their  discretion,  order  the  cause  to 
stand  over,  to  enable  the  party  to  ex- 
hibit further  interrogatories  for  the 
purpose  of  making  an  exhibit  of  the 
paper,  or  accounting  for  its  non-produc- 
tion.   Doe  p.  Doe,  37  N.  H.  268. 

And  so  where  the  court  suppresses 
depositions  taken  by  consent,  it  is  not 
an  abuse  of  its  discretion  to  continue 
the  cause  for  the  purpose  of  taking  fur- 
ther proof.  Bowen  <o.  Bettis  (Tenn, 
Ch.  App.),  48  S.  W.  292. 

Amendment  to  Answer  After  Proof 
Filed.-VWhere  the  court,  in  the  exer- 
cise of  its  discretion,  permits  an  amend- 
ment to  the  answer  to  be  filed  after  the 
proofs  are  all  in,  and  the  complainant 
is  taken  by  surprise  by  such  amend- 
ment, is  not  prepared  to  meet  the  issue, 
and  needs  more  time  therefor,  upon 
the  proper  affidavit,  the  court  will  or- 
dinarily give  any  reasonable  extension 
of  the  time  for  the  hearing.  Scott  v. 
Harris,  113  111.  447,  457. 

Better  Proof. — Where  the  court  is  in 
doubt  about  the  facts,  and  theie  is  proof 


which  may  be  had  to  make  them  cer- 
tain, the  cause  will  be  continued,  even 
after  hearing,  with  leave  to  take  fur- 
ther testimony.  Washburn  v.  Holmes, 
Wright  (Ohio)  67. 

Showing  Required. — The  affidavit  ac- 
companying the  application  for  further 
time  to  take, additional  testimony  should 
show  what  facts  are  expected  to  be 
proved,  that  the  court  may  determine 
upon  the  relevancy  and  importance  of 
the  expected  proofs.  Slater  v.  Breese, 
36  Mich.  77,  90.  And  the  refusal  of 
the  chancellor  to  order  a  cause  to  stand 
over  to  supply  proof  will  not  be  re- 
versed when  no  excuse  is  offered  for 
the  failure  to  make  such  proof  within 
the  time  allowed  for  such  purpose.  Rob- 
bins  v.  Hanbury,  37  Fla.  468,  19  So.  886. 

11.  The  hearing  of  a  cause  will  be 
postponed  to  allow  a  defendant  who 
has  just  come  of  age  to  put  in  a  new 
answer,  where  he  shows  that  the  an- 
swer put  in  for  him  by  his  guardian 
did  not  make  as  good  a  defense  as  he 
could  now  make  (Mason  v.  Debow,  3 
N.  C.  372),  or  to  allow  infant  defend- 
ants to  become  of  age,  that  they  may 
be  required  to  elect  to  confirm  or  avoid 
a  contract  for  '  their  benefit.  Kemper 
v.  Hughes,  7  B.  Mon.  (Ky.)  255. 

12.  Ark.— Clark  v.  Carnall,  18  Ark. 
209.  Fla. — Maxwell  v.  Jacksonville 
Loan  &  Imp.  Co.,  45  Fla.  425,  457,  34 
So.  255.  111. — Anderson  v.  Moore,  145 
111.  61,  33  N.  E.  848;  Jameson  v.  Con- 
way, 10  111.  227.  Ky. — Moss  v.  Row- 
land, 3  Bush  505;  Richardson  v.  Linney, 
7  B.  Mon.  571;  Jones  v.  Chappell,  5 
Mon.  422.  Miss. — Hart  v.  Bloomfield, 
66  Miss.  100,  5  So.  620,  wherein  the 
cause  was  prematurely  set  for  hearing. 
Va. — Poling  v.  Johnson,  2  Rob.  267, 
wherein  the  case  was  prematurely  set 
for  hearing.  W.  Va. — Gardner  v.  Land- 
craft,  6  W.  Va.  36. 

Presumption. — When  the  record  doeB 
not  -disclose  that  objections  were  made 
to  the  heaTing  of  a  cause,  the  presump- 
tion is  that  the  cause  was  heard  with- 
out  objection.     Gardner  <o.  Landcraft, 
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expressly  consents18  to  a  premature  hearing  or  to  an   order  therefor 
prematurely  made,  waives  the  irregularity. 
V.    HEARING  BILL  AND  CROSS-BILL  TOGETHER.  — A.    In 

General.14  —  The  bill  and  cross-bill  are  usually  heard  together.15 
But  it  is  not  indispensable  to  a  hearing  upon  the  original  bill  that  the 
cross-bill  be  heard  at  the  same  time.16  The  two  cases  may  be  tried 
(together  if  they  are  both  ready  for  a  hearing  at  the  same  time,17  but 
if  not,  then  separately.18  Hence,  there  is  no  error  in  proceeding  to  a 
hearing  of  an  original  bill  before  the  cross-bill  is  put  at  issue.19 
B.  Stat  Pending  Hearing.  —  1.  Not  a  Matter  of  Course.  —  The 
filing  of  a  cross-bill  does  not,  as  a  matter  of  course,  stay  the  hearing 
upon  the  original  bill.20  If  the  party  filing  the  cross-bill  wishes  to 
stay  the  cause  upon  the  original,  he  should  give  notice,21  and  apply 


6  W.  Va.  36.  See  also  Poling  v.  John- 
son,  2  Eob.    (Va.)    267. 

Waiver  by  Failure  To  Object  at  Time 
of  Setting  Down. — Gregg  v.  Brower,  67 
111.   525. 

Codefendent  Cannot  Complain  That 
Cause  Prematurely  Set  Down  as  to 
Another  Defendant. — Clark  v.  Carnall, 
18  Ark.  209. 

13.  Tunstall  v.  McClelland,  Hard. 
(Ky.)  519;  McConnell's  Heirs  v.  Don- 
nell,  Sneed  (Ky.)  314;  Robinson's  Exr. 
V.  Day,  5  Gratt.  (Va.)  55.  See  also 
Baltzell  v.  Hackley,  4  Litt.  (Ky.)   129. 

14.  See  the  title  "Cross-Bill,"  Vol. 
6,  p.  291. 

15.  Ky. — Madison's  Exr.  to.  Wallace's 
Exr.,  2  Dana  61;  Coleman  v.  Moore,  3 
Litt.  355.  N.  J. — Whyte  v.  Arthur,  17 
N.  J.  Eq.  521.  N.  M.— Huntington  v. 
Moore,  1  N.  M.  489,  500.  Pa.— Ran- 
dolph's Appeal,  66  Pa.  178. 

Where  the  point  in  issue  in  both  suits 
is  the  same,  and  no  testimony  has  been 
taken  in  the  original  suit,  the  deposi- 
tions taken  in  the  cross-suit,  may  be 
read  in  both  causes,  when  they  are 
heard  together.  Draper  v.  Gordon,  4 
Sandf.  Ch.  (N.  Y.)  210. 

16.  111. — Dornan  v.  Buekley,  119  111. 
App.  523;  Jones  v.  Hillis,  91  111.  App. 
403.  Ky. — Coleman  ■;;.  Moore,  3  Litt. 
355;  Sanders  v.  Sanders'  Exr.,  3  Bibb 
286.     Pa.— Randolph's   Appeal,   66  Pa. 

17.  Myers  v.  Manny,  63  111!  211; 
Randolph's  Appeal,  66  Pa.  178. 

18.  Myers  v.  Manny,  63  111.  211- 
Carroll  n.  Taylor,  102  Tenn.  451,  52 
S.  W.  139.  ' 

If  the   original  bill  is  permitted  to 
Vol,  XI 


abate,  and  a  cross-bill  is  filed  before 
a  revivor,  the  cross-bill  may  be  heard 
first  and  by  itself.  Madison's  Exr.  <v. 
Wallace's  Exr.,  2  Dana  (Ky.)  61. 

Where  a  cross-bill  is  filed  to  enable 
the  cross-complainant  therein  to  take 
advantage  of  a  settlement,  which  he 
alleges  was  made  by  the  parties,  sub- 
sequent to  his  answer,  whether  the 
parties  made  the  alleged  settlement  is 
a  preliminary  question  which  it  is 
proper  for  the  court  to  dispose  of  be- 
fore proceeding  to  hear  the  original 
cause.     Randolph's  Appeal,  66  Pa.  178. 

19.  Myers  v.  Manny,  63  111.  211; 
Crabtree  v.  Levings,  53  111.  526;  Dor- 
nan  v.  Buckley,  119  111.  App.  523 
(wherein  it  was  the  fault  of  the  com- 
plainant that  the  cross-bill  was  not 
ready  to  be  heard  with  the  original 
bill).  See  also  Hunt  v.  Oliver,  3  Chi. 
Leg.  News  123,  12  Eed.  Oas.  No.  6,894. 

20.  HI — Phillips  v.  Edsall,  127  HI. 
535,  548,  20  N.  E.  801;  Davis  v.  Ameri- 
can, etc.  Union,  100  111.  313;  Myers 
v.  Manny,  63  111.  211;  Beauchamp  v. 
Putnam,  34  111.  378.  Mass. — Cartwright 
v.  Clark,  4  Mete.  104.  Miss.— Griswold 
v.  Simmons,  50  Miss.  137.  N.  J. — Wil- 
liams v.  Carle,  10  N.  J.  Eq.  543.  N.  Y. 
Talmage  v.  Pell,  9  Paige  Ch.  410; 
White  v.  Buloid,  2  Paige  Oh.  164; 
Gouverneur  v.  Elmendorf,  4  Johns.  Ch. 
357.  Tenn. — Clark  v.  Carlton,  4  Lea 
452;  Btowu  v.  Bell,  4  Hayw.  287.  Va. 
McOonnico  v.  Moseley,   4  Call  360. 

21.  Mass.-^Oartwright  v.  Clark,  4 
Mete.  104.  N.  J — Williams  v.  Carle, 
10  N.  J.  Eq.  543.  N.  Y.— White  v.  Bu- 
loid, 2  Paige  Oh.  164.  Eng. — Noel  v. 
King,    3   MaMd.    183,   56   Eng.   Reprint 
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to  the  court22  for  an  order  to  that  effect.23 

2.  When  Granted.  —  While  it  is  discretionary  with  the  chancellor 
to  postpone  the  hearing  upon  the  original  bill  until  the  cross-bill  is 
ready,  so  that  they  may  be  heard  together,24  an  application  for  such 
postponement  is  usually  granted  when  made  at  the  proper  time,26 
provided  good  cause  therefor  is  shown.26 

Applications  of  Bule.  —  Upon  the  filing  of  a  cross-bill,  after  the  cause 
is  set  for  trial,  averring  matter  discovered  subsequently  to  the  setting 
of  the  original  cause  for  hearing,  the  original  cause  should  not  be 
heard  until  the  cross-bill  is  answered,27  so  also,  upon  the  filing  of  a 
cross-bill  by  one  of  two  defendants  setting  up  a  lien  superior  to  that 
of  the  other  defendant  as  well  as  to  that  of  the  complainant,  the 
original  cause  should  not  be  heard  until  after  the  defendant  has  had 
a  reasonable  time  to  answer  the  cross-bill.28 

Delay  in  Filing  Cross-Bill  and  Preparing  for  Hearing.  —  If  the  original 
cause  is  ready  for  hearing  at  the  time  of  the  filing  of  the  cross-bill,20 
or  if  the  plaintiff  in  the  cross-bill  has  practised  delay  in  preparing 


22.  HI. — Beauchamp  v.  Putnam,  34 
111.  378.  Mass. — Cartwright  <o.  Clark,  4 
Mete.  104,  110.  Miss. — Griswold  v.  Sim- 
mons, 50  Miss.  137,  141.  N.  J.— Wil- 
liams v.  Carle,  10  N.  J.  Eq.  543.  N.  Y. 
White  v.  Buloid,  2  Paige  Ch.  164. 

All  the  complainants  in  a  cross-bill 
must  join  in  the  application  to  stay  the 
proceedings  in  the  original  suit  until 
the  complainants  therein  have  answered 
the  cross-bill.  Talmage  v.  Pell,  9  Paige 
Ch.   (N.  Y.)   410. 

23.  Mass. — Cartwright  <o.  Clark,  4 
Mete.  104,  110.  Miss. — Griswold  v.  Sim- 
mons, 50  Miss.  137,  141.  N.  J.— Wil- 
liams v.  Carle,  10  N.  J.  Eq.  543.  N.  Y. 
White  v.  Buloid,  2  Paige  Ch.  164. 

This  mode  of  proceeding  is  necessary 
in  order  to  prevent  the  original  com- 
plainant from  being  unnecessarily  de- 
layed in  his  cause.  Williams  v.  Carle, 
10  N.   J.'Eq.   543. 

24.  111.— Kelsey  v.  Clausen,  257  111. 
402,  100  N.  E.  984;  Davis  v.  American, 
etc.  Union,  100  111.  313.  N.  Y.— Sterry 
v.  Arden,  1  Johns.  Ch.  62.  Term. — Clark 
v.  Carlton,  4  Lea  452;  Brown  v.  Bell,  4 
Hayw.  287.  Va. — McConnico  v.  Mose- 
ley,  4  Call  360. 

25.  Beauchamp  v.  Putnam,  34  111. 
378. 

26.  HL — Beauchamp  v.  Putnam,  34 
HI.  378.  N.  Y.— Irving  v.  De  Kay,  1C! 
Paige  Ch.  319;  Farmers'  Loan,  etc. 
Co.  v.  Seymour,  9  Paige  Ch.  538;  White 
v.  Buloid,  2  Paige  Ch.  164.  Va. — Mc- 
Connico v.  Moseley,  4  Call  360. 

To  entitle  the  complainants  in  a  cross- 


bill to  an  order  staying  the  proceedings 
in  the  original  suit,  the  matters  stated 
in  the  cross-bill  must  be  sworn  to  by 
some  person  who  knows  the  facts.  Tal- 
mage v.  Pell,  9  Paige  Ch.  (N.  Y.) 
410;  White  v.  Buloid,  2  Paige  Ch. 
(N.  Y.)  164.  And  a'  certificate  of  coun- 
sel should  be  obtained,  stating  that  he 
believes  a  stay  of  proceedings  in  the 
original  suit  to  be  necessary  for  the 
attainment  of  justice  in  the  cause,  and 
that  the  cross-bill  is  not  intended  for 
delay.    White  v.  Buloid,  supra. 

27.  Young  v.  Pott,  4  Wash.  C.  C. 
521,  30  Ped.  Cas.  No.  18,172,  particular- 
ly where  the  prayer  is  for  a  discovery 
of  matter  going  to  show,  if  true,  that 
the  court  has  no  jurisdiction  of  the 
original  cause. 

28.  Ndrton  v.  Joy,  6  111.  App.  406. 

29.  EL — Kelsey  v.  Clausen,  257  111. 
402,  409,  100  N.  E.  984;  Phillips  v.  Ed- 
sall,  127  111.  525,  548,  20  N.  E.  801; 
Wiley  v.  Plotter,  17  111.  538.  N.  J. 
Williams  v.  Carle,  10  N.  J.  Eq.  543. 
M".  Y.— Sterry  v.  Arden,  1  Johns.  Ch.  62. 
Tenn. — Clark  p.  Carlton,  4  Lea  452. 

Where  the  cross-bill  was  not  filed 
until  a  year  after  the  filing  of  the 
original  bill,  and  after  the  proofs  had 
been  taken,  and  the  original  cause  no- 
ticed for  hearing,  and  a  proper  decree 
could  be  made  without  the  necessity  of 
a  cross-bill,  the  chancellor  would  not 
delay  the  hearing  on  the  original  bill 
on  the  ground  that  the  plaintiffs  had 
not  answered  the  cross-bill.  Williams 
v.  Carle,  10  N.  J.  Eq.  543. 
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his  suit  for  a  hearing,30  there  is  no  abuse  of  discretion  in  proceeding 
to  a  final  hearing  before  the  cross-bill  is  ready. 

VI.  HOW  HEARING  CONDUCTED.  —  A.  Order  and  Method 
op  Proceeding.  —  The  order  and  method  of  proceeding  on  a  hearing, 
while  in  many  respects  similar  to  that  prevailing  in  the  old  chancery 
courts,31  depends,  of  course,  largely  upon  the  local  rules  of  chancery 
practice.32 

B.  Hearing  in  Private.  —  If  there  is  any  good  reason,  a  cause  may 
be  heard  in  private.33 

C.  Questions  Considered.  —  1.  In  General.  —  A  party  is  entitled 
to  but  one  hearing  on  the  merits,34  and  all  the  questions  involved  in 
the  cause  must  be  tried  at  that  hearing,35  there  being  no  practice  which 
allows  a  suit  in  equity  at  issue  on  replication  io  be  heard  and  disposed 
of  piecemeal.36 


30.  Taylor  v.  Lyon,  2  Dana  (Ky.) 
276;  Stemmons  v.  King,  8.B.  Mon.  (Ky.) 
559;  MeConnico  v.  Moseley,  4  Call 
(Va.)    360. 

31.  "As  a  rule,  the  judge,  before 
the  hearing  on  the  merits  commences, 
has  the  counsel  for  the  complainant 
state  in  his  own  language  the  purpose 
for  which  the  "bill  was  filed,  and  its 
principal  allegations  of  fact,  and  he 
then  requests  the  defendant  to  state 
the  defense  made  in  the  answer.  Hav- 
ing thus  made  himself  familiar  with 
the  matters  in  issue,  he  next  proceeds 
to  ascertain  what  facts  are  admitted, 
and  about  which  there  is  no  contro- 
versy, and  what  facts  are  in  dispute. 
If  only  a  part  of  the  facts  in  the 
case  are  in  dispute,  he  confines  the 
reading  of  the  testimony  to  that  bear- 
ing upon  those  questions.  In  reading 
the  testimony  to  the  court,  the  com- 
plainant reads  the  direct  testimony 
given  by  his  own  witnesses,*  and  the 
defendant  reads  the  cross-examination. 
When  the  defendant's  testimony  is 
reached,  the  defendant's  counsel  reads 
the  direct  and  the  complainant's  cross- 
examination."  Thompson's  Manual  Eq. 
PI.  &  Prac.  209,  210.  See  also  Gibson's 
Suits  in  Chancery,  §534. 

Under  the  early  chancery  practice, 
the  plaintiff's  bill  was  first  opened  or 
briefly  abridged,  and  the  defendant's 
answer  also,  by  the  junior  counsel  on 
each  side;  after  which  the  plaintiff's 
leading  counsel  stated  the  case  and  the 
matters  in  issue,  and  the  points  of 
equity  arising  therefrom.  Such  parts 
of  the  depositions  and  answer  of  the 
defendant  as  the  plaintiff  chose  to  call 
for,  were   then   read;    and  after  this, 
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the  rest  of  the  counsel  for  the  plaintiff 
made  their  observations  and  arguments. 
Then  the  defendant's  counsel  went 
through  the  same  process  for  him,  ex- 
cept that  they  could  not  read  any  part 
of  his  answer,  and  the  counsel  for  the 
plaintiff  were  heard  in  reply.  2  Bl. 
Com.  451;  Barton's  Suit  in  Eq.  144. 

32.  See  generally  the  rules  of  chan- 
eery  practice  in  the  several  states. 

Pennsylvania. — "A  trial  in  equity 
shall  be  conducted,  as  nearly  as  may 
be,  as  a  trial  at  law  is  now  conducted." 
Equity  Rules,  Eule  61,  Purdon's  Dig., 
Supp.  1912,- p.  254. 

33.  Ogle  v.  Brandling,  2  Russ.  &  My. 
688,  39  Eng.  Reprint  557;  Matter  of 
Lord  Portsmouth,  G.  Coop.  106,  35  Eng. 
Reprint   495. 

The  consent  of  both  parties  is  not 
necessary  to  a  private  hearing  (Ogle  v. 
Brandling,  2  Russ.  &  My.  688,  39  Eng. 
Reprint'  557),  but  private  hearings  are 
always  had  on  the  consent  of  both 
parties.  Matter  of  Lord  Portsmouth, 
G.  Coop.  106,  35  Eng.  Reprint  495. 

34.  Warren  v.  Smith,  7  Lea  (Tenn.) 
75;  Clark  v.  Garrett,  6  Lea  (Tenn.) 
262,  267;  Hume  V.  Com.  Bank  of  Knox- 
ville,  1  Lea  (Tenn.)  220. 

35.  Hume  v.  Com.  Bank  of  Knox- 
ville,  1  Lea  (Tenn.)  220. 

36.  Goodrich  v.  Goodrich,  66  Mich. 
522,  33  N.  W.  412.  See  also  Graham  v. 
Elmore,  Harr.  (Mieh.)  265,  holding  that 
the  court  will  not  adjudge  upon  a  part 
of  the  case. 

Where  Demurrer  Clause  Incorporated 
in  Answer. — "When  defendants  in  a 
chancery  suit  have  answered,  and  in 
their  answer  have  inserted  the  usual 
demurrer  clause,  and  replications  hav- 
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2.  All  Prior  Interlocutory  Decrees  Before  the  Court.  —  On  the 

final  hearing  of  a  suit  in  chancery,  all  previously  rendered  decretal 
orders  are  before  the  court  and  may  be  altered  or  vacated,  as  justice 
may  require.37 

3.  Objections  Upon  Hearing.  —  Objections  to  pleadings  which  in- 
volve no  substantial  interest,  are  not  allowed  upon  a  final  hearing.38 

Objections  to  Parties.  — As  a  rule,  an  objection  cannot  be  made  for 
the  first  time  upon  the  hearing,  to  a  misjoinder  of  plaintiffs,39  or 


ing  been  filed,  the  ease  must  go  to 
a  hearing  upon  the  issues  joined  and  a 
final  decree  rendered.  It  is  neither 
proper  nor  good  praetiee  to  permit 
parties  to  then  take  advantage  of  a 
demurrer  and  bring  the  ease  into  this 
court  by  piecemeal.  The  result  would 
be  two  trials,  and  possibly  two  ap- 
peals to  this  court  to  determine  the 
issues,  and  great  delay."  Gray  v.  El- 
dred,  144  Mich.  23,  107  N.  W.  719.  To 
same  effect  is  Zabel  v.  Harshman,  68 
Mich.  270,  36  ST.  W.  71.  But  see  Holt 
v.  Daniels,  61  Vt.  89,  17  Atl.  786,  hold- 
ing that  if  a  demurrer  is  incorporated 
into  the  answer,  it  should  be  brought  to 
a  hearing  before  the  cause  is  tried  on 
its  merits. 

Where  the  defendant  files  a  demurrer 
to  a  portion  of  a  bill,  separate  from  an 
answer  to  the  portion  of  it  which  is 
left  undisposed  of,  and  upon  hearing 
on  the  demurrer,  it  is  sustained,  but 
the  complainant  eleeted  to  abide  by  the 
bill,  the  case  should  be  set  down  for 
a  hearing  upon  the  questions  raised  by 
the  answer.  Brewster  v.  Cahill,  81  III 
App.  626. 

Where  Matter  Properly  Relied  on  by 
Plea  Incorporated  in  Answer. — If  a  de- 
fense, which  may  be  pleaded,  is  relied 
upon  in  the  answer,  its  validity  can 
only  be  determined  at  the  hearing. 
That  part  of  the  answer  cannot  be  set 
down  for  argument,  as  a  plea.  McLin 
v.  McNamara,  21  1ST.  C.  407. 

37.  Tourniquet  v.  Perkins,  16  How. 
(IT.  S.)  82,  14  L.  ed.  854,  reaffirming 
Perkins  v.  Tourniquet,  6  How.  (U.  S.) 
206,  12  L.  ed.  406;  Clark  v.  Blair,  14 
Fed.  812;  Linder  v.  Lewis,  4  Fed.  318; 
Weil  v.  Mulvaney,  262  111.  195,  104  N. 
E.  273;  Gibson  v.  Re.es,  50  111.  383. 
And  see  Thompson  v.  White,  76  Cal. 
381,  18  Pac.  399,  wherein  the  court  said 
that  "under  the  old  equity  praetiee 
the  interlocutory  decree  could  be  mod- 
ified on  the  final  hearing,  as  the  law 


and  evidence  should  require,"  and  gen- 
erally the  title,  "Decrees,"  Vol.  6,  p. 
794. 

In  Tennessee,,  however,  the_  rule  is 
otherwise  (Johnston  v.  Hanner,  2  Lea 
8,  10;  Meek  v.  Mathis,  1  Heisk.  534), 
though  there  .is  some  authority  under 
the  early  cases  in  favor  of  the  general 
rule.  Morris  v.  Richardson,  11  Humph. 
389;  Shaw  v.  Patterson,  2  Tenn.  Ch. 
171.  The  confusion  in  the  Tennessee 
eases  is  explained  in  Gibson's  Suits  in 
Chancery,  .§572,  note,  as  follows:  "Thia 
confusion  has  grown  out  of  the  fact 
that,  by  various  gradations,  inter- 
locutory decrees  approach  final  decrees, 
until  the  line  of  distinction  becomes 
imperceptible.  2  Dan.  Ch.  Pr.  986,  note. 
Our  eases  may  all  be  reconciled  with 
themselves  and  with  the  text  books  by 
observing  the  distincton  made  in  the 
text  between  the  two  kinds  of  inter- 
locutory decrees;  the  kind  that  adjudi- 
cates no  question  raised  by  the  plead- 
ings and  settles  no  .rights,  being  sub- 
ject to  alteration  or  vacation  at  a  sub- 
sequent term,  or  at  the  final  hearing; 
and  all  other  interlocutory  orders  and 
decrees  being  final  in  their  nature  and 
not  subject  to  be  changed  at  a  subse- 
quent term,  thus  conforming  to  the 
maxim  of  Bacon:  ' Sententia  interlocu- 
toria  revocari  potest,  definitiva  non 
protest.'  But  after  all,  if  the  chancel- 
lor's final  decree  be  right  it  will  be 
affirmed  by  the  Supreme  Court,  regard- 
less of  his  errors  in  overruling  inter- 
locutory decrees.  Bank  v.  Bilbrey,  3 
Bax!  11;  Allen  v.  Shanks,  6  Pick.  359." 

38.  Freeman  v.  Seofield,  16  N.  J.  Eq. 
28;  Airs  v.  Billops,  57  N.  C.  17. 

As  to  the  time  of  objecting  on  ac- 
count of  indefiniteness  or  uncertainty 
in  the  pleadings  in  a  suit  in  equity,  see 
generally  the  title  "Certainty  in  Plead- 
ing,"  Vol.  4,  p.  859,  et  seq. 

39.  IT.  S.— Oliver  v.  Piatt,  3  How. 
333,  411,  11  L.  ed.  622;  Story  v,  Liv- 
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parties  defendant,40  or  that  parties  are  omitted,  who  are  proper, 
though  not  indispensable  parties."  Objection,  however,  that  a  plain- 
tiff in  a  suit  in  equity  has  no  interest  therein  may  be  taken  at  the 
hearing,42  as  may  an  objection  to  the  proceeding  on  the  ground  of  the 
absence  of  an  indispensable  party.43 


ingston,  13  Pet.  359,  10  L.  ed.  200; 
Bunnell  v.  Stoddard,  4  Fed.  Cas.  No. 
2,135.  Ala.— Lehman,  Durr  Co.  v.  Green- 
hut,  88  Ala.  478,  7  So.  299;  Newhouse 
v.  Miles,  9  Ala.  460;  Erwin  v.  Ferguson, 
5  Ala.  158.  Ark— Gossett  v.  Kent,  19 
Ark.  602.  Conn.— City  of  Hartford  v. 
Chipman,  21  Conn.  488.  Fla. — Southern 
Life  Ins.  &  Trust  Co.  v.  Lanier,  5  Fla. 
110,  58  Am.  Dee.  448.  la. — De  Louis 
v.  Meek,  2  G.  Gr.  55,  50  Am.  Dee.  491. 
Mich.— Turner  v.  Hart,  71  Mich.  128, 
38  N.  W.  890,  15  Am.  St.  Bep.  243; 
Eeed  v.  Wessel,  7  Mieh.  139.  Miss. 
Harding  v.  Cobb,  47  Miss.  599.  N.  J. 
Hendriekson  v.  Wallace's  Exr.,  31  N.  J. 
Eq.  604;  Lyman  v.  Place,  26  N.  J.  Eq. 
30;  Annin  v.  Annin,  24  N.  J.  Eq.  184; 
Veghte  v.  Baritan  Water  Power  Co.,  19 
N.  J.  Eq.  142.  See  also  Freeman  v. 
Scofleld,  16  N.  J.  Eq.  28.  N.  Y.— Tru&- 
tees  of  Watertown  v.  C'owen,  4  Paige 
510,  515,  27  Am-  Dee.  80;  Harder  v. 
Harder,  2  Sandf.  Ch.  17.  E.  I.— Saylea 
v.  Tibbitts,  5  E.  I.  79,  91.  Va.— Vaiden 
v.  Stubblefield's  Exr.,  28  Gratt.  153. 

And  see  generally  the  title  "Par- 
ties." 

"The  reason  why  the  defendant  is 
not  permitted  to  avail  himself  of  such 
a  defect  at  the  hearing,  or  on  error  is, 
that  the  plaintiff  could  have  amended 
his  bill  if  the  error  had  been  pointed 
out,  and  the  defendant  ought  not  to 
be  allowed  to  istart  such  an  objection 
when  the  plaintiff  is  not  in  a  condi- 
tion to  amend."  Erwin  v.  Ferguson.  5 
Ala.  158.  ' 

40.  Sayles  v.  Tibbitts,  5  E.  I.  79,  91. 
See  also  United  Shoe  M.  Co.  v.  Holt, 
185  Mass.  97,  102,  69  N.  E.  1056. 

41.  See  the  following  eases:  U.  S. 
California  Elec.  Works  v.  Finck,  47  Fed. 
583;  Adams  i>.  Howard,  22  Fed.  656; 
Wallace  v.  Holmes,  9  Blatchf.  65,  29 
Fed.  Cas.  No.  17,100.  Ala.— Prout  ». 
Hoge,  57  Ala.  28;  Thornton's  Admr.  v. 
Neal,  49  Ala.  590;  Ozley  v.  Ikelheimer, 
26  Ala.  332;  Woodward  v.  Wood,  19 
Ala.  213.  Conn — Chambers  v.  Bobbins 
28  Conn.  552;  City  of  Hartford  v.  Fer- 
guson, 21  Conn.  488;  New  London  Bank 
V.  Lee,  11  Conn.  112,  120,  27  Am.  Dec. 
713.    111. — Farmers'  Nat.  Bank  v.  Sperl- 
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ing,  113  HI.  273;  Prentice  v.  Kimball, 
19  111.  320.  la. — Postlewait  v.  Howes, 
3  Iowa  365,  379.  Me. — Evans  v.  Chism, 
18!  Me.  220.  Mass. — Schwoerer  v.  Boyl- 
ston  Market  Assn.,  99  Mass.  285,  295. 
Miss. — Griffin  v.  Lovell,  42  Miss.  402. 
N.  J. — Van  Doren  v.  Eobinson,  16  N.  J. 
Eq.  256.  N.  Y. — Child  v.  Braee,  4  Paige 
Ch.  309.  Vt. — Smith  <o.  Bartholomew, 
42  Vt.  356;  Page  v.  Olcott,  28  Vt.  465; 
Day  v.  Cummings,  19  Vt.  496. 

And  see  generally  the  title,.  "Par- 
ties." 

Compare  Brown  p.  Gray,  2  Kulp  (Pa.) 
136,  holding  that  a  defect  of  parties 
must  be  taken  advantage  of  either  by 
demurrer,  plea,  answer,  or  at  the  hear- 
ing, but  that  the  objection  cannot  be 
made  after  final  hearing. 

Under  the  early  English  chancery 
practice,  an  objection  for  want  of  par- 
ties had  to  be  made  upon  opening  the 
proceedings,  and  before  the  merits 
were  disclosed.  Jones  v.  Jones,  3  Atk. 
110,   26   Eng.   Eeprint  867. 

42.  Me. — Crooker  v.  Eogers,  58  Me. 
339;  Haskell  v.  Hilton,  30  Me.  419.  Md. 
Baltimore  Trust  Co.  v.  George's  Creek, 
etc.  Co.,  119  Md.  21,  85  Atl.  949.  N.  Y. 
Harrison  v.  McMennomy,  2  Edw.  Ch. 
251,  258. 

43.  U.  S.— Coiron  v.  Millaudon,  19 
How.  113,  15  L.  ed.  575;  Shields  v.  Bar- 
row, 17  How.  130,  145,  15'  L.  ed.  158; 
Adams  v.  Howard,  22  Fed.  656;  Ham- 
mond v.  Hunt,  11  Fed.  Cas.  No.  6,003; 
Alexander  v.  Horner,  1  MeCrary  634,  1 
Fed.  Cas.  No.  169.  Ala. — Lawson  v. 
Alabama  Warehouse  Co.,  73  Ala.  289; 
Boyle  v.  Williams,  72  Ala.  351;  Saw- 
yers v.  Baker,  66  Ala.  292;  Prout  V. 
Hoge,  57  Ala.  28.  Ark.— Porter  v.  Clem- 
ents, 3  Ark.  364.  Fla. — Eobinson  v. 
Howe,  35  Fla.  73,  17  So.  368.  G& 
Smith  v.  Mitchell,  6  Ga.  458.  111.— Far- 
mers' Nat.  Bank  v.  Sperling,  113  111. 
273;  Allen  v.  Woodruff,  96  111.  11;  Pren- 
tice v.  Kimball,  19  111.  320.    la Swan 

v.  Clark,  36  Iowa  560.  Me. — Laugbton 
v.  Harden,  68  Me.  208.  Md.— Talbott 
v.  Leatherbury,  92  Md.  166,  48  Atl. 
733.  Mich. — Westcott  v.  Minn.  Min. 
Co.,  23  Mich.  145.  N.  J. — Winans  v. 
Graves,  43  N.  J.  Eq.  263,  U  Atl.  25; 
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Other  objections  which  may  be  made  upon  the  hearing  are  considered 
under  specific  titles  in  this  work.41 

D.  Issues  to  Jury.  —  A  full  treatment  of  this  subject  will  be  found 
in  another  part  of  this  work.45 

B.  Evidence  Upon  Hearing.  —  1.  Rules  of  Evidence  Same  as  at 
Law.  —  The  rules,  in  regard  to  the  admission  of  evidence  are  the  same 
in  chancery  as  at  law,46  except  as  to  the  answer  of  the  defendant47 
and  in  so  far  as  they  may  be  altered  by  the  express  provisions  of  the 
codes.48  Greater  liberality  in  the  application  of  these  rules  is  allowed 
in  equity,  however.49 

2.  Order  of  Introducing  Evidence.  —  The  order  in  which  the  evi- 
dence is  introduced  by  the  plaintiff  upon  the  hearing  is  immaterial.00 


Melick  v.  Melick 's  Exr.,  17'  N.  J.  Eq. 
156;  Van  Doren  v.  Eobinson,  16  N.  J. 
Eq.  256.  N.  Y.— Hallett  v.  Hallett,  2 
'  Paige  15.  Pa. — Hartley  v.  Langkamp-, 
90  Atl.  402.  Vt.— Cannon  v.  Norton-,  14 
Vt.  178.  Va. — Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671;  Clark  v.  Long,  4 
Band.  451.  See  also  Welsh  v.  Solen- 
berger,  85  Va.  441,  8  S.  E.  91.  W.  Va. 
WalbTeeht  v.  Holbrook,  66  W.  Va.  296, 
'  66  S.  E.  335;  Eobinson  v.  Dix,  18  W. 
Va.  528;  Hill  v.  Proctor,  10  W.  Va.  59. 
Old  United  States  Equity  Rule  53 
limited  the  right  to  this  extent,  that 
if  the  objection  was  taken  for  the 
first  time  at  the  hearing,  the  court  was 
at  liberty,  if  it  thought  fit,  to  make 
a  decree,  saving  the  rights  of  the  ab- 
sent parties.  Hammond  v.  Hunt,  11  Fed. 
Cas.  No.  6,003. 

Where  a  trustee,  and  his  cestui  que 
trust,  as  plaintiffs,  file  their  bill,  and, 
pending  the  suit,  the  cestui  que  trust 
assigns  his  interest  to  another,  it  is 
no  objection  at  the  hearing,  that  the 
latter  was  not  made  a  party,  since  the 
court  is  not  bound  to  take  notice  of 
any  interest  acquired  by  purchase  in 
the  subject-matter  of  a  suit  pending 
the  suit.  Cook  v.  Mancius,  5  Johns. 
Oh.  (N.  Y.)   89,  96. 

Where  the  defendant  neglects  to 
make  the  objection  by  plea,  answer,  or 
demurrer,  of  the  want  of  parties  who 
are  only  necessary  to  protect  him  from 
further  litigation,  the  court,  in  its  dis- 
cretion, may  refuse  to  sustain  the  ob- 
jection at  the  hearing.  Voorhees'  Exr. 
v.  Melick,  25  N.  J.  Eq.  523;  Cutler  v. 
Tuttle,  19  N.  J.  Eq.  549,  556;  Dias  v. 
Bonchaud,  10  Paige  Ch.  (N.  Y.)  447. 

44  See  the  titles  "Depositions,"  7 
Standard  Peoc.  423,  4  Encyclopaedia 


op  Evidence  535;   "Laches;"  "Multi- 
fariousness." 

45.  See  the  titles  "Juries  and 
Jurors;"  "Trial." 

46.  TJ.  S. — Harmer  v.  Gwynne,  5  Mc- 
Lean 313,  11  Fed.  Cas.  No.  6,075.  Ga. 
See  Ferguson  v.  Ferguson,  51  Ga.  340. 
Md.— Schnepfe  v.  Schnepfe,  108  Md. 
139,  147,  69  Atl.  829.  Mass.— Dwight 
v.  Pomeroy,  17  Mass.  303,  9  Am.  Dec. 
148.  Pa. — Equity  Eules,  Eule  60,  Pur- 
don's  Dig.,  Supp.  1912,  p.  254,  provid- 
ing that  "exceptions  to  the  admission 
or  rejection  of  evidence  and  of  wit- 
nesses, may  be  taken  in  the  same  man- 
ner, and  with  the- same  effect  as  is  now 
practiced  in  the  trial  of  actions  at 
law."  S.  C. — McSween  v.  McCown,  21 
S.  C.  371.  Term.— Shannon's  Code, 
§6271. 

And  see  generally  the  statutes  and 
rules  of  chancery  practice  of  the  sev- 
eral states. 

The  rules  as  to  burden  of  proof  apply 
equally  at  law  and  in  equity.  See 
Encyclopedia  op  Evidence,  Vol.  2,  p. 
812. 

47.  Harmer  v.  Gwynne,  5  McLean 
313,  11  Fed.  Cas.  No.  6,075. 

48.  Shannon's  Tenn.  Code,  §6271. 
And  see  generally  the  codes  and  stat- 
utes. 

49. '  See  Small  v.  Harrington,  10  Idaho 
499,  510,  79  Pac.  461,  wherein  the  court 
said:  "In  the  trial  of  equity  cases 
the  rule  seems  to  be  that  courts  are 
very  liberal  in  the  admission  of  evi- 
dence, the  theory  being  that  in  the 
final  determination  of  the  action,  only 
such  evidence  as  is  competent  and  per- 
tinent to  the  issues  will  be  considered. ' ' 

50.  Jones  v.  Galbraith  (Tenn.  Ch. 
App.),  59  S,  W.  350. 
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3.  What  Evidence  Available.  —  a.  Necessity  for  Written  Evidence. 
At  the  hearing  of  a  cause  in  chancery,  the  court,  under  the  early  prac- 
tice would  not  receive  viva  voce  testimony,51  the  testimony  being  re- 
quired to  be  reduced  to  writing,  and  read52  and  placed  in  the  record, 
or  the  decree  would  be  reversed.63  This  rule,  however,  did  not  apply 
to  exhibits  referred  to  by  the  bill  or  answer,  which  might  be  proved 
v,iva  voce  at  the  hearing,54  provided  the  adverse  party  is  not  taken  by 
surprise,  or  any  serious  wrong  committed  thereby,55  and  satisfactory 
reasons  are  shown  to  the  court  why  they  were  not  regularly  proved 
in  due  season.66 


51.  TT.  S.— Potter  v.  Wilson,  2  Fish. 
Pat.  Gas.  102,  19  Fed.  Cas.  No.  11,342; 
De  Butts  v.  Baeon,  1'  Cranch  (C.  C.) 
569,  7  Fed.  Cas.  No.  3,717  (wherein 
the  court  refused  to  hear  viva  voce  tes- 
timony to  prove  a  letter  not  an  ex- 
hibit). 111.— Owens  v.  Ranstead,  22  111. 
161,  172;  Holdridge  <v.  Bailey,  5  111. 
124.  Ind.— Bennett  v.  Welch,  15  Ind. 
3321  Miss.— Mclntyre  v.  Ledyard,  Hat- 
ter &  Co.,  1  Smed.  &  M.  Ch.  91.  S.  C. 
McSween  v.  McCown,  21  S.  C.  371. 

Execution  of  promissory  notes  men- 
tioned in  complaint,  but  not  made  ex- 
hibits could  not  be  proved  orally.  Ben- 
nett v.  Welch,  15  Ind.  332. 

The  early  federal  equity  rules  (Rule 
67)  did  not  permit  testimony  to  be 
taken  orally  at  the  final  hearing,  except 
"upon  due  notice  given  as  prescribed 
by  previous  order."  Mears  v.  Lock- 
hart,  94  Fed.. 274,  36  C.  C.  A.  239.  They 
did  not  change  the  English  practice. 
They  only  reserved  the  power  in  the 
court  to  verify  documents  set  out  in 
the  pleadings,  or  to  establish  some  fact 
of  a  formal  character  which  had  been 
inadvertently  omitted  in  the  evidence. 
Western  Div.  of  West.,  etc.  Co.  v.  Drew, 
3  Woods  691,  29  Fed.  Cas.  No.  17,434. 

52.  HI.— Owens  v.  Eanstead,  22  111. 
161,  172.  Ind — Bennett  v.  Welch,  15 
Ind.  332.  Miss. — Mclntyre  v.  Ledyard, 
Hatter  &  Co.,  1  Smed.  &  M.  Ch.  91. 
Term.— Hardin  *.  Stanly,  3  Yerg.  381. 
Wis. — Brown  v.  Runals,    14    Wis.    693, 
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See    also   McSween   v.   McCown 
S.  C.  371. 

"The  rule  was  universal  to  try  all 
equity  causes  on  depositions."  Dicker- 
son  v.  Askew,  82  Miss.  436,  34  So. 
157. 

"It  is  true  that  exhibits,  deeds,  and 
other  written  instruments,  relating  to 
the  cause,  may  be  produced  and  proved 
viva  voce  on  the  hearing,  where  the 
party  using  them  has  omitted  to  estab- 
VoLXI 


lish  their  genuineness  before  the  officer 
taking  the  proofs.  .  .  .  With  this  ex. 
ception,  the  testimony  in  contested 
chancery  cases,  unlike  the  evidence  in 
eases  at  law,  is  in  writing,  consisting  of 
the  depositions  of  the  witnesses  and 
documentary  evidence,  and  the  presump- 
tion is,  that  all  the  testimony  is  inserted 
in  the  reeord,  especially  where  the 
written  testimony,  which  may  be  proven 
viva  voce,  is  not  placed  on  the  files." 
Holdridge  v.  Bailey,  5  111.  124. 

53.  Bennett  v.  Welch,  15  Ind.  332; 
Ward  v.  Kelly,  1  Ind.  101. 

54.  XI.  S. — Wood  v.  Mann,  2  Sumn. 
316,  30  Fed.  Cas.  No.  17,953;  De  Butts 
v.  Bacon,  1  Cranch  (C.  C.)  569,-  7  Fed. 
Cas.  No.  3,717.     Ala. — Pierce  v.  Prude, 

3  Ala.  65;  Levert  v.  Redwood,  9  Port. 
79.  Ark. — Nicks'  Heirs  v.  Rector,  4 
Ark.  251.  111. — Holdridge  v.  Bailey,  5 
111.  124.  Ind.— Bennett  v.  Welch,  15 
Ind.  332;  Foote  v.  Lefavour,  6  Ind.  473; 
Gafney  v.  Reeves,  6  Ind.  71;  Morton  v. 
White,  5  Ind.  338;  Sandford  v.  Shelby, 

4  Blackf.  134.  Ky. — Crist  v.  Brashiers, 
3  A.  K.  Marsh.  170;  Hughes  v.  Phelps, 
3  Bibb  198.  Eng. — Barfield  v.  Kelly,  4 
Russ.  355,  38  Eng.  Reprint  839;  Lake 
v.  Skinner,  1  Jac.  &  W.  9,  37  Eng.  Re- 
print  278. 

See  the  title  "Exhibits,"  Vol.  8,  p. 
814. 

While  the  proof  does  not  become  a 
part  of  the  record  (Poote  v.  Lefavour, 
6  Ind.  473),  the  reeord  should  show 
that  exhibits  read  on  the  hearing  were 
proved.  Ward  v.  Kelly,  Smith  (Ind.) 
74. 

Though  the  chancellor  does  not  state 
that  they  were  so  proved,  the  appellate 
court  will  presume  that  they  were  so 
proved.    Pierce  v.  Prude,  3  Ala.  65. 

55.  Nicks'  Heirs  v.  Rector,  4  Ark. 
251. 

56.  Bachelor  v.  Nelson,  Walk.  Oh. 
(Mich.)  449;  Consequa  v.  Fanning,  2 
Johns.  Ch.  (N.  Y.)  481. 
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,The  present  practice  is 'different,"  and  the  testimony  of  witnesses  may 
be  taken  orally  in  open  court  as  in  actions  at  law,  at  the  direction  of' 
the  court,58  or  at  the  election  of  the  parties  to  the  cause.59  The  evi- 
dence is  not  required  to  be  in  the  record  in  order  to  sustain  the  decree, 
as  the  presumption  is  that  it  was  given  unless  the  contrary  be  shown 
by  the  record.60 

Under  the  new  United  States  equity  rules,  the  testimony  of  witnesses  is 
required  to  be  taken  orally  in  open  court  as  in  actions  at  law,61  ex- 
cept where  the  statute  allows,  or  the  court  permits  the  deposition  of  a 
witness  to  be  taken.62 

b.  Evidence  on  Preliminary  Matters.  —  Evidence  taken  on  a  pre- 
liminary matter,  especially  before  issue  joined,  cannot  be  read  on  final 
hearing  except  under  an  order  of  the  court.63 


57.  See  the  codes  and  statutes  of  the 
various  states,  and  the  following  cases: 
HI— Maher  v.  Bull,  39  111.  531;  Owens 
v.  Ranstead,  22  111.  161,  172.  Ind. — Ben- 
nett v.  Welch,  15  Ind.  332.  Mich. 
Hooek  v.  Sloman,  145  Mich.  19,  108 
N.  W.  447;  Kelly  0.  Gartner,  90  Mich. 
264,  51  N.  W.  278;  Stebbins  v.  Judge 
of  Barry  Circuit,  27  Mieh.  170;  Eslow 
V.  Albion,  27  Mich.  4. 

Under  the  Pennsylvania  practice, 
when  the  case  is  not  sent  to  a  referee, 
as  it  may  be  under  the  rules  of  equity, 
the  testimony  of  available  witnesses 
must  be  taken  in  open  court  by  the 
trial  judge.  Equity  Rules,  Rule  60, 
Purdon's  Dig.,  Supp.  1912,  p.  254; 
Evans  v.  Quinlan,  240  Pa.  298,  87  Atl. 
858, 

58.  Payne  <o.  Danley,  18  Ark.  441, 
68  Am.  Dec.  187.  See  also  Morey  v. 
Staler,  54  Mo.  419. 

Under  the  South  Carolina  practice, 
it  is  within  the  discretion  of  the  judge 
in  an  equity  case  to  have  the  testimony 
taken  and  reported  to  him  by  a  referee. 
McSween  v.  McCown,  21  S.  C.  371. 

59.  Maher  v.  Bull,  39  HI.  531;  Owens 
V.  Baustead,  22  111.  161;  Hooek  v.  Slo- 
man, 145  Mieh.  19,  108  N.  W.  447; 
Kelly  v.  Gartner,  90  Mich.  264,  51  N. 
W.  278;  Stebbins  v.  Judge  of  Barry 
Circuit,  27  Mich.  170;  Eslow  v.  Albion, 
27  Mich.   4. 

In  Wisconsin,  a  party  is  entitled  to 
have  his  witnesses  examined  in  open 
court,  as  the  constitution  provides  that 
"The  testimony  in  eauses  in  equity 
shall  be  taken  in  like  manner  as .  in 
cases  at  law."  Brown  v.  Runals,  14  Wis. 
693 ;  Noonan  <c.  Orion,  5  Wis.  60. 

Where  the  parties  elect  to  have  the 
case  tried  in  open  court,  the  court  can- 


not decline  to  hear  it  in  such  case,  ex- 
cept upon  good  cause  shown  (Stebbins 
v.  Judge  of  Barry  Circuit,  27  Mieh. 
170);  nor  has  it  power  to  make  an  or- 
der at  chambers  requiring  proofs  to 
be  taken  before  a  circuit  court  com- 
missioner, where  such  an  election  has 
been  made.  Eslow  v.  Albion,  27  Mich. 
4. 

60.  Bennett  v.  Welch,  15  Ind.  332; 
Gafney  v..  Reeves,  6  Ind.  71. 

61.  U.  S.  Eq.  Rules,  Rule  46  (198 
Fed.  xxxi,  8  Standard  Proc.  506); 
North  v.  Herriek,  203  Fed.  591. 

.  62.  U.  S.  Equity  Rules,  Rule  47  (198 
Fed.  xxxi,  8  Standard  Proc.  506); 
North  v.  Herriek,  203  Fed.  591. 

Where  the  only  reason  alleged  is  that 
the  hearing  will  probably  occupy  sev- 
eral days,  good  and  exceptional  cause 
does  not  exist  for  departing  from  the 
general  rule  (U.  S.  Eq.  Rule  46,  198 
Fed.  xxxi,  115  C.  C.  A.  xxari.),  re- 
quiring that  the  testimony  of  witnesses 
shall  be  taken  orally  in  open  court, 
within  the  meaning  of  the  U.  S.  Eq. 
Rule  47  (198  Fed.  xxxi,  115  C.  C.  A. 
xxxi),  providing  that  upon  good  and 
exceptional  cause  to  be  shown  by  affi- 
davit, 'the  court  "may  permit  the  depo- 
sition of  named  witnesses  to  be  used 
before  the  court,  or  upon  a  reference 
to  a  master  to  be  taken  .before  an 
examiner  or  other  named  officer,  upon 
the  notice  and  terms  specified  in  the 
order."  North  <o.  Herriek,  203  Fed. 
591. 

63.  Warner  v.  Warner,  31  N.  J.  Eq. 
225. 

Affidavits  filed  in  support  of  a  bill, 
there  being  no  proof  of  notice,  ought 
not  to  be  considered  as  testimony  in 
the  cause,  unless  it  appear  in  the  rec- 
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"c  Who  May  Introduce  Evidence.  —  Parties  properly  joined  as 
parties  defendant  to  a  bill,  but  for  or  against  whom  no  final  decree 
may  be  rendered,  may  nevertheless  introduce  evidence  upon  the  hear- 
ing on  a  question  of  interest  to  them.64 

d.  Not e  of  Evidence  Made  on  Hearing.  —  Statutes  or  rules  of  court 
in  some  jurisdictions  require  the  testimony  offered  on  the  hearing  to 
be  noted;65  and  in  the  absence  of  the  note  of  the  testimony,  it  is 
doubtful  whether  the  court  on  appeal  can  review  the  decree  of  the 
court  below  upon  the  pleadings  and  proof.66  Such  rule  is  applicable 
to  final  hearings  only  and  not  to  mere  interlocutory  applications  pend- 
ing suit.67 

Where  Testimony  Taken  Orally  in  Open  Court.  —  The  statutes  generally 
require  oral  testimony  used  at  the  hearing  to  be  reduced  to  writing 


ord  that  they  were  read  either  by  con- 
sent of  parties,  or  without  opposition 
when  such  opposition  might  have  been 
made.  Braxton  v.  Lee's  Heirs,  4  Hen. 
&  M.  (Va.)  376,  bill  for  dower.  See 
also  Attorney-General  v.  Steward,  21  N. 
J.  Eq.  340. 

64,  Carey  v.  Giles,  10  Ga.  9.  _  In 
this  ease,  several  persons  were  joined 
as  parties  defendant  to  a  bill  to  an- 
nul a  transfer  of  certain  notes  upon 
which  they  were  liable.  No  decree 
was  asked  against  them,  and  they  were 
made  parties  simply  to  enjoin  them  from 
paying  the  notes  until  the  ownership 
was  determined.  The  court  held  that 
"they  were  interested  in  the  great 
question  made  in  the  bill,  to-wit:  which 
of  the  two  banks  was  the  rightful  own- 
er of  their  notes?  They  were  inter- 
ested in  the  question  of  title  to  these 
notes,  and  we  think  they  were  entitled 
to  be  heard  on  the  trial  upon  that 
question,  and  to  introduce  evidence  to 
that  point,  but  as  to  no  other  point, 
and  to  no  other  extent." 

65.  Ala.  Rules  75,  76  of  Chancery 
Practice  (Code  of  1907,  Vol.  2,  p.  1552); 
Tatum  v.  Yahn,  130  Ala.  575,  29 
So.  201;  Ham  v.  Common  Council,  100 
Ala.  199,  14  So.  9;  Reese  v.  Barker,  85 
Ala.  474,  5  So.  305;  Jones  v.  Beverly, 
45  Ala.  161;  Code  of  Miss.,  1906,  §605. 
And  see  generally  the  statutes  and  rules 
of  chancery  of  the  several  states. 

These  rules  are  mandatory  and  pro- 
hibitory. They  command  that  all  tes- 
timony offered  by  the  parties  be  noted 
by  the  register,  and  entered  on  the 
minutes,  and  prohibit  the  consideration 
of  any  testimony  not  so  offered,  though 
it  may  be  among'  the  papers  of  the 
cause.  Tatum  v.  Yahn,  130  Ala.  575, 
29  So.  201;  Ham  v.  Common  Council, 
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100  Ala.  199,  14  So.  9;  Reese  v.  Barker, 
85  Ala.  474,  5  So.  305;  Rice  v.  Tobias, 
83  Ala.  348,i  3  So.  670;  Carter  v. 
Thompson,   41   Ala.   375. 

The  note  of  testimony  should  not 
contain  the  evidence;  it  is  only  evi- 
dence of  the  testimony  offered.  Ham 
v.  Common  Council  of  Badeville,  100 
Ala.  199,  14  So.  9. 

66.  Carter  v.  Thompson,  41  Ala. 
375,  381. 

"The  absence  of  such  memorandum 
from  the  record  cannot  be  supplied  by 
an  intendment,  from  the  recital  of  the 
decree  that  the  'cause  was  submitted 
on  pleadings  and  testimony,'  .  .  . 
The  cause  having  been  submitted  with- 
out any  testimony  being  noted,  the 
hearing  was,  of  necessity,  on  bill  and 
answers,  ...  As  the  memorandum 
of  the  testimony  noted  by  the  register 
constitutes  an  essential  part  of  the  rec- 
ord, and  as  the  entry  of  the  memoran- 
dum on  the  minutes  is  requisite  for  this 
purpose,  and  as  the  chancellor  is  pro; 
hibited  to  consider  any  testimony  not 
noted  by  the  register,  neither  can  the 
appellate  court  consider  any  testimony 
not  so  noted,  though  it  may  appear  in 
the  transcript  transmitted  to  this 
court."  Reese  v.  Barker,  85  Ala.  474, 
5  So.  305. 

But  when  a  cause  is  submitted  on 
the  bill,  decree  pro  confesso  and  proofs, 
as  the  decree  pro  confesso  is  sufficient 
to  entitle  the  complainant  to  relief  with- 
out further  proof,  the  omission  to  ma£e 
a  note  of  the  evidence  under  the  rule 
is  not  an  error  for  which  the  decree 
will  be  reversed.  Jones  v.  Beveriy,  45 
Ala.  161. 

67.  Jackson  v.  Hooper,  107  Ala.  634, 
18  So.  254,  interlocutory  application  for 
receiver. 
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and  filed  with  the  depositions  for  use  in  ease  of  appeal.68  Even  in 
the  absence  of  statute,  however,  oral  testimony  presented  at  the  hear- 
ing must  be  taken  down  and  made  part  of  the  record,69  and  certified 
to  the  court  to  which  the  appeal  is  taken.70 

P.  Arguments  of  Counsel.71  —  1.  In  General.  —  The  complain- 
ant is  ordinarily  entitled  to  open  and  close  the  arguments  of  coun- 
sel,72 provided  argument  on  his  part  is  allowed.73  The  defendant  may 
by  his  pleading,  however,  have  the  burden  of  proof,  in  which  ease  he 
has  the  right  to  open  and  close,74  and  when  the  cause  is  submitted  on 
the  bill,  answer  and  replication,  and  the  defendant  introduces  no  evi- 
dence, he  is  entitled  to  the  conclusion  in  the  argument.75  The  court 
is  not  bound  by  the  opinion  of  counsel  concerning  the  theory  of  a  bill 
for  relief,76  but  whatever  the  purpose  of  its  allegations,  the  court  is 
governed  by  the  case  actually  made  thereby.77 

2.  Eeargument.  —  After  the  close  of  argument,  further  argument 
'  is  not  permissible  unless  the  court  requests  same.78 


68.  See  generally  the  statutes  of  the 
several  states. 

Where  a  question  is  ruled  inadmis- 
sible upon  objection  being  made,  the  an- 
swer thereto  need  not  be  written  down 
or  included  in  the  record,  except  at  the 
request  and  expense  of  the  party  ask- 
ing the  question.  Schnepf e  v.  Schnepfe, 
108  Md.  139,  69  Atl.   829. 

Stenographic  notes  cannot  be  re- 
garded as  such  a  writing  as  is  contem- 
plated by  the  statute.  Godfrey  v.  Mc- 
Kean,  54  Iowa  127,  6  N.  W.  151. 

But  when  the  evidence  is  so  taken 
down  by  6rder  of  court,  made  on  mo- 
tion of  one  of  the  parties,  and  such 
party  makes  no  objection  to  the  man- 
ner in  which  it  is  taken  down,  he 
waives  the  right  to  insist  on  the  pro- 
visions of  the  statute,  and  is  nof  en- 
titled to  an  order  of  court  requiring 
the  reporter  to  file  a  longhand  copy 
of  his  notes  as  a  part  of  the  record, 
without  providing  for  payment  of  the 
reporter's  fees  for  making  the  copy. 
Godfrey  v.  McKean,  54  Iowa  127,  6 
N.  W.  151. 

69.  Blease  v.  Garlington,  92  U.  S.  1, 
23  L.  ed.  521;  Mears  v.  Lockhart,  94 
Fed.  274,  36  C.  C.  A.  239. 

70.  Blease  v.  Garlington,  92  II.  S.  1, 
23  L.  ed.  521;  Mears  v.  Lockhart,  94 
Fed.  274,  36  0.  0.  A.  239  (otherwise 
it  must  be  disregarded). 

71.  See  generally  the  titl©  "Argu- 
ments." 

72.  Diirnas  v.  Pepper,  43  Ga.  361; 
Guerry  v.  Perryman,  6  Ga.  119.  And 
see  generally  the  title  "Opening  and 
Closing." 


Bill  To  Enjoin  Action  at  Law. — Du- 
mas v.  Pepper,  43  Ga.  361. 

Hearing  Upon  Bill  and  Cross-Bill. 
Murphy  v.  Stults,  1  N".  J.  Bq.  560. 

73.  See  generally  the  cases  cited  in 
the  preceding  note. 

'The  plaintiff  in  a  bill  in  equity  in 
the  nature  of  a  bill  of  interpleader,  to 
obtain  instructions  as  to  the  proper  dis- 
position of  a  fund  in  his  hands  as 
executor,  is  not  entitled  to  take  part 
in  the  argument  of  the  questions  in- 
volved. Houghton  v.  Kendall,  7  Allen 
(Mass.)   72. 

74.  "Van  Cleave  v.  Beam,  2  Dana 
(Ky.)   155. 

75.  Ferguson  v.  Ferguson,  51  Ga. 
340;  Fall  v.  Simmons,  6  Ga.  265. 

76.  Geney  v.  Maynard,  44  Mich.  578, 
7  N.  "W.  173. 

77.  Geney  v.  Maynard,  44  Mich.  578, 
7  N.  W.  173. 

-Since  it  is  the  duty  of  the  court  to 
give  judgment  according  to  the  justiee 
and  law  of  the  case.  Lyon  v.  Tall- 
madge,  14  Johns.   (N.  Y.)   501,  517. 

Though  a  point  be  not  suggested  by 
counsel,  if  it  presents  an  important 
bearing  on  the  cause,  it  is  the  duty  of 
the  court  to  notice  it,  and  be  influenced 
by  it.  Lyon  v.  Tallmadge,  14  Johns. 
(N.  Y.)   501,  517. 

78.  Lawrence  v.  Dana,  4  Cliff.  1,  15 
Fed.  Cas.  No.  8,136. 

The  only  mode  of  reviewing  a  de- 
cision made  after  hearing  is  by  appeal, 
or  by  a  reargument  had  on  leave 
granted,  upon  a  motion  made  therefor. 
If  a  motion  for  leave  to  reargue  is 
made,  it  will  not  be  granted  unless  it 
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3.  Points  and  Authorities.  —  The  present  practice  as  to  points  and 
authorities  is  treated  at  another  place  in  this  work.79 

4.  Submitting  the  Cause  Without  Argument.  —  The  cause  may  be 
submitted  without  argument.80 

G.  Decision.  —  At  the  close  of  the  hearing  the  court  may  decide 
the  case,  or  hold  it  under  advisement,  and  render  his  decision  at  some 
future  day.81 

VII.  EVIDENCE  AFTER  FINAL  HEARING.  — It  is  a  general 
though  not  universal  rule  of  chancery  that  after  final  hearing  on  the 
merits  leave  will  not  be  granted  to  either  party  to  adduce  evidence  of 
any  fact  which  existed  prior  to  the  closing  of  proofs,  and  was  known 
or  should  have  been  known  to  the  party  or  his  counsel  seeking  the 
introduction  of  such  additional  evidence.82  This  rule  is,  however,  sub- 
ject to  many  exceptions,  where  the  reason  of  the  rule  does  not  apply 
or  the  court  feels  the  need  of  the  proposed  additional  evidence  as  an 
indispensable  aid  to  enable  it  to  render  such  a  decision  as  will  do  justice 
between  the  parties  according  to  the  real  merits  of  the  ease.83 

The  allowance,  after  final  hearing,  of  additional  evidence  is  not  a 
matter  of  right  in  the  party,  but  rests  in  the  sound  discretion  of  the 


appears  that  there  is  some  decision  or 
some  prili'eiple  of  law  which  would  have 
a  controlling  effect,  and  which  has  been 
overlooked;  or  that  there  has  been  a 
misapprehension  of  the  faets;  and  even 
in  '  these  cases,  leave  will  rarely  be 
granted  where  there  is  a  remedy  by 
appeal.  Bolles  v.  Duff,  56  Barb.  (N.  Y.) 
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79.  See  the  title  "Equity  Jurisdic- 
tion, and,  Procedure, ' '  Vol.  8,  p.  493. 

As  to  early  New  York  practice,  see 
Beatty  v.  M'cNaughton,  1  Barb.  Ch. 
(N.  Y.)    319. 

80.  Bidgely  v.  Carey,  4  Har.  &  McH. 
(Md.)  167,  174. 
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Bidgely  v.  Carey,  4  Har.  &  MeH.  (Md.) 
167,  175.  '         • 

81.  Gibson's  Suits  in  Chancery,  §534. 
And  see  8  Standard  Pboc.  495. 

82.  Rankin  v.  Miller,  199  Fed.  342. 
And  see  Wood  v.  Mann,  2  Sumn.  316. 
30  Fed.  Cas.  No.  17,953. 
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the  decree,  to  be  injected  into  the  cer- 
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the  hearing.  Lake  Shore,  etc.  E.  Co. 
i>.  McMillan,  84  111.  208. 

This  rule  is  based  on  the  salutary 
policy  of  preventing  perjury  or  fabrica- 
tion of  evidence.  Rankin  v.  Miller,  199 
Fed.  342.  And  see  Wood  v.  Mann,  2 
Sumn.   316,   30   Fed.   Cas.,    No.    17,953. 

83.  Bankin  v.  Miller,  199  Fed.  342. 
And  see  the  following  cases.  U.  S. 
Wood  v.  Mann,  2  Sumn.  316,  30  Fed. 
Cas.  No.  17,953.  Del.— Southard  v.  Price, 
2  Del.  Ch.  233.  Mich — Hudson  Co.  17. 
No  Name  Hat  Co.,  174  Mieh.  109, 
140  N.  W.  507,  wherein  "the  learned 
judge  came  to  the  conclusion  that  he 
had  aii  improper  conception  of  the 
law  and  facts,  and  desired  additional 
lighy 
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court,84  and  is  to  be  exercised  cautiously  and  sparingly  and  only 
where  it  appears  that  it  is  or  probably  will  be  indispensable  to  a  de- 
cision according  to  the  merits  and  justice  of  the  cause.86 


If  the  reason  of  the  rule  is  not  ap- 
plicable, as  where  an  exemplified  copy 
of  the  record  or  papers  filed  with  the 
register  of  deeds,  in  order  to  prove 
knowledge,  is  sought  to  be  introduced 
after  final  tearing,  it  should  be  allowed. 
Rankin  v.  Miller,  199  Fed.  342. 


84.  Rankin  v.  Miller,  199  Fed.  342; 
Wood  v.  Mann,  2  Sumn.  316,  30  Fed. 
Cas.  No.  17,953. 

85.  Rankin  v.  Miller,  199  Fed.  342; 
Wood  <e.  Mann,  2  Sumn.  316,  30  Fed. 
Cas.  No.  17,953. 


HEIRS.  —  See  Decedents'  Estates;  Executors   and  Administrators; 
—  Inheritance. 
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Scope-Note.  —  This  article  treats  all  matters  of  procedure  in  connec- 
tion with  highways,  streets  and  bridges,  with  the  exception  of  the  stat- 
utory proceedings  for  the  establishment,  alteration  or  vacation  of  a 
highway  had  before  the  local  highway  board  or  tribunal,  or  court  of 
limited  jurisdiction,  depending  upon  the  statute  in  each  particular 
state.  These  preliminary  proceedings  before  such  tribunals,  though  in 
some  jurisdictions,  deemed  judicial  in  character,  are  at  most  only  quasi 
judicial  proceedings,  and  not  properly  within  the  scope  of  this  work. 

1.  DEFINITIONS  AND  GENERAL  STATEMENT.  —  A.  High- 
way. —  A  highway  is  denned  to  be  a  passage,  road  or  street,  which  ev- 
ery citizen  has  a  right  to  use.1  "While  the  term  is  sometimes' used  in 
statutes,  in  a  limited  sense,2  it  is  frequently  used  in  a   very   much 


1.  Bouv.  Law  Diet.,  quoted  in  G-a. 
Johnson  v.  State,  1  Ga.  App.  195,  58 
8.  E.  265.  111.— Ohio,  etc.  B.  Co.  v. 
People,  39  111.  App.  473.  Minn.— Carli 
v.  Stillwater  St.  E.,  etc.  Co.,  28  Minn. 
373,  10  N.  W.  205,  41  Am.  Eep.  290. 
Mo. — Walton  v.  St.  Louis,  etc.  R.  Co., 
67  Mo.  56;  Jenkins  v.  Chicago,  etc. 
B.  Co.,  27  Mo.  App.  578.  S.  D.— Law- 
rence v.  Ewert,  21  S.  D.  580,  114  N.  W. 
709. 

For  other  definitions,  see  the  follow- 
ing cases.  IT.  S. — Abbott  v.  City  of 
Duluth,  104  Fed.  833,  affirmed,  117  Fed. 
137,  55  C.  C.  A.  153.  Cal.— Kripp  v. 
Curtis,  71  -Cal.  64,  11  Pae.  879.  Conn. 
Canastota  Knife  Co.  v.  Newington 
Tramway  Co.,  69  Conn.  146,  156,  36 
Atl.  1107;  Lanfer  v.  Traction  Co.,  68 
Conn.  475,  488,  37  Atl.  379,  37  L.  E 
A.  533.  HI. — Morse  v.  Sweene,  15  111. 
App.  486,  492.  Ind.— Bogue  v.  Bennett, 
156  Ind.  478,  60  N.  E.  143,  83  Am. 
St.  Eep..  212 j  Board  of  Comrs.  v.  Castet- 
ter,  7  Ind.  App.  309,  315,  33  N.  E. 
986,  34  N.  E.  687.  Kan.— Burlington, 
etc.  E.  Co.  v.  Johnson,  38  Kan.  142,  16 
Pae.  •  125.  Mich. — Burdiek  v.  Harbor 
Springs  Lumb.  Co.,  167  Mich.  673,  133 
■N.  W.  822.  Minn.— North  W.  'Tel. 
Exch.  Co.  v.  Minneapolis,  81  Minn.  140, 
154,  83  N.  W.  527,  86  N.  W.  69,  53 
L.  E.  A.  175.  Mo.-rBelcher  Sugar  Eef. 
Oo.  v.  St.  Louis,  etc.  Co.,  10  Mo.  App. 
407.  N.  H. — Opinion  of  Justices,  66  N. 
H.  629,  672,  33  Atl.  1076.  BT.  J. 
Starr  v.  Camden,  etc.'E.  Co.,  24  N  J 
L.  592.  N.  Y.— Liekens  i\  Staten  I 
M.  E.  Co.,  64  App.  Div.  327,  72  N.  Y 
Supp.  162;  In  re  Burns,  16  App.  i»iv 
507,  514,  44  N.  Y.  Supp.  930  N.  C,' 
State  v.  Cowan,  29  N.  C.  239,  248. 
S.  C. — Chick  v.  Newberry  Co.,  27  S    c' 

1WA  K?-  E-   m'   State  «■  Harden,'  11 
Si,  C.  360,  368.    Tenn.— State  v.  Stroud 
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(Tenn.  Ch.),  52  S.  W.  697.  Vt.— Lynch 
v.  Eutland,  66  Vt.  570,  29  Atl.  1015; 
Slicer  v.  Hyde  Park,  55  Vt.  481.  Va. 
Bailey  v.  Com.,  78  Va.  19.  Wis.— State 
v.  Paine  Lumb.  Co.,  84  Wis.  205,  54 
N.  W,  503.  Can.— Styles  v.  Victoria,  8 
Brit.  Col.  Eep.  406,  414. 

"A  highway  or  road  is  a  public  pas- 
sage, open  to  all  the  people."  Bailey 
v.  Com.,  78  Va.  19,  citing  Holthouse's 
Law  Diet.  234;  Jacob's  Law  Diet.  274; 
Tomlin's  Law  Diet.  787.  According  to 
this  definition,  a  road  which  has  mere- 
ly been  ordered  to  be  opened,  cannot 
be  considered  a  highway  or  public  road. 
Bailey  v.  Com.,  78  Va.  19. 

Derivation. — A  highway  is  a  way  or 
thoroughfare  open  to  all,  a  way  over 
which  the  public  at  large  have  a  right 
of  passage;  the  name  being  derived 
from  alta  via,  or  king's  highway,  mean- 
ing a  thoroughfare  opened  and  main- 
tained by  the  highest  authority  com- 
mon to  all,  for  the  free  use  of  the 
sovereign  and  all  his  subjects.  Burdiek 
v.  Harbor  Springs  Lumb.  Co.,  167  Mich. 
673,  679,  133  N.  W.  822.  And  see  Cater 
v.  North  W.  Tel.  Exch.  Co.,  60  Minn. 
539,  543,  63  N.  W.  Ill,  51  Am.  St. 
Eep.  543,  28  L.  E.  A.  310. 

2.  Chrisman  v.  Omaha,  etc.  E.  & 
Bridge  Co.,  125  la.  133,  100  N.  W. 
63.  And  see  the  following  cases:  Ala. 
Mills  v.  State,  20  Ala.  86,  term  "high- 
way" as  used  in  statute  against  gam- 
ing, means  a  public  road,  one  dedicated 
to,  and  kept  up  by  the  public,  as 
contra-distinguished  from  a'  private  way 
or  a  neighborhood  road.  Ariz. — Terri- 
tory v.  Biehardson,  8  Ariz.  336,  76  Pae. 
456,  public  highways  are  sueh  only  as 
come  within  the  express  provisions  of 
the  statutes  declaring  them  to  be  sueh. 
Kan.— Burlington,  etc.  E.  Co.  v.  John- 
son,  38   Kan.    142,   16   Pae.    125,   term 
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broader  sense,3  and  it  is  said,  is  generic  and  includes  all    kinds    of 
public  ways,4  such  as  county  and  township  roads,5  as  well  as  streets 


"highway"  does  not  include  railroad 
within  U.  S.  Rev.  St,  §2477  (Act  of 
July  26,  1866)  which  declares  that  the 
right  of  way  for  the  construction  of 
highways  over  public  lands  not  re- 
served for  public  uses  is  hereby 
granted.  Me. — Wells  v.  County  Comrs., 
79  Me.  522,  11  Atl.  417,  term  "high- 
way" excluded  town  way.  Mass. 
Janvrin  v.  Poole,  181  Mass.  463,  63 
N.  E.  1066,  term,  as  used  in  act  estab- 
lishing board  of  survey  included  a  town 
way.  S.  0. — Chick  v.  Newberry  County, 
27  S.  C.  419,  3  S.  E.  787  (a  ferry  con- 
necting the  highway  on  one  bank  with 
its  continuation  on  the  other  is  not  a 
highway  within  meaning  of  statute  pro- 
viding for  action  against  county  for 
damages  through  defect  in  a  highway, 
causeway  or  bridge) ;  State  v.  Harden, 
11  S.  C.  360  (neighborhood  road  not  a 
public  highway  within  meaning  of  a 
statute  authorizing  erection  of  gates 
upon  all  roads  as  are  not  public  high- 
ways). Wis. — Paine  Lumb.  Co.  v.  City 
of  Oshkosh,  89  Wis.  449,  61  N.  W.  1108, 
term  "highway"  did  not  include  street 
dedicated  or  granted  by  recorded  plat. 

3.  Matter  of  Burns,  155  N.  T.  23, 
49  N.  E.  246. 

4.  U.  S— Abbott  v.  City  of  Duluth, 
104  Fed.  833  837,  affirmed,  117  Fed. 
137,  55  C.  C.  A.  153.  Ga.— Atlanta,  etc. 
B.  Co.  v.  Atlanta,  etc.  E.  Co.,  125  Ga. 
529,  54  S.  E.  736;  Johnson  v.  State,  1 
Ga.  App.  195,  58  S.  E.  265.  IU.— Mo- 
bile, etc.  E.  Co.  v.  Davis,  130  111.  146, 
22  N.  E.  850;  Cleveland,  etc.  E.  Co. 
V.  Baker,  106  HI.  App.  500;  Ohio,  etc. 
E.  Co.  v.  People,  39  111.  App.  473. 
Ind.— Gribben  v.  City  of  Franklin,  175 
Ind.  500,  94  N.  E.  757;  Strange  v. 
Board  of  Comrs.,  173  Ind.  640,  652,  91 
N.  E.  242;  Board  of  County  Comrs.  v. 
Castetter,  7  Ind.  App.  309,  314,  33 
N.  E.  986,  34  N.  E.  687.  la.— Chamber- 
lain v.  Iowa  Tel.  Co.,  119  la.  619,  93 
N.  W.  596;  Sachs  v.  Sioux  City,  109  la. 
224,  80  N.  W.  336.  Mass.— Harding  v. 
Inhab.  of  Medway,  10  Mete.  465.  Minn. 
Northwestern  T.  E.  Co.  v.  Minneap- 
olis, 81  Minn.  140,  154,  83  N.  W.  527, 
86  N.  W.  69,  53  L.  E.  A.  175.  Mo. 
Kerney  v.  Barber  Asphalt  Pav.  Co.,  86 
Mo.  App.  573.  Neb. — Union  Pac.  E. 
Co.  v.  Comrs.  of  Colfax  Co.,  4  Neb.  450, 
456.    Okla  — So.  Kan.  E.  Co.  v.  Okla- 


homa City,  12  Okla.  82,  94,  69  Pac. 
1050.  S.'C— State  v.  Harden,  11  S.  C. 
360,  368.  Vt.—  State  v.  Wilkinson,  2 
Vt.  4S0,  487,  21  Am.  Dee.  560.  Va. 
Talbott  v.  Eichmond,  etc.  E.  Co.,  31 
Gratt.  685,  691.  Eng.— Eeg.  v.  Saintiff, 
6  Mod.  255,  87  Eng.  Eeprint  1002. 

The  word  "highway"  in  a  popular 
sense  includes  all  public  traveled  ways, 
whether  county  or  town  ways.  Clark 
v.  Hull,  184  Mass.  164,  68  N.  E.  60. 

Every  thoroughfare  which  is  used 
by  the  public  and  is  common  to  all 
the  public,  and  which  the  public  has 
a  right  to  use,  is  a  highway.  Southern 
E.  Co.  v.  Combs,  124  Ga.  1004,  53  S. 
E>.  508.  And  see  the  following  cases: 
Ala. — Dunn  &  Lallande  Bros.  v.  Gunn, 
149  Ala.  583,  42  So.  686.  Ark.— Packet 
Co.  V.  Sorrels,  50  Ark.  466,  472,  8  S.  W. 
683.  Cal. — Parsons  V.  San  Francisco, 
23  Cal.  462.  Okla.— Southern  Kan.  E. 
Co.  v.  Oklahoma  City,  12  Okla.  82,  94, 
69  Pac.  1050.  Can.— Styles  v.  Victoria, 
8  Brit.  Col.  Eep.  406,  414. 

"They  (highways)  are  of  many 
kinds,  varying  with  the  state  of  civil- 
ization and  wealth  of  the  country 
through  which  they  are  constructed  and 
according  to  the  extent  of  the  traffic 
to  be  carried  on  upon  them."  Board 
of  Comrs.  v.  Castetter,  7  Ind.  App. 
309,  33  N.  E..  986,  34  N.  E.  687. 

The  public  square  of  a  county  around 
and  about  the  courthouse  is  a  public 
highway.  State  v.  Eastman,  109  N.  C. 
785,  13  S.  E.  1019. 

Eailroad  as  Public  Highway. — See 
generally  the  title  "Railroads,"  and 
the  following  cases:  Dodge  County 
Comrs.  v.  Chandler,  96  U.  S.  205,  24 
L.  ed.  625;  Lake  Superior,  etc.  E.  Co. 
v.  United  States,  93  U.  S.  442,  451,  23 
L.  ed.  965;  Burlington,  etc.  E.  Co.  v. 
Johnson,  38  Kan.  142,  16  Pac.  125. 

5.  Ind. — Strange  v.  Board  of  Comrs., 
173  Ind.  640,  652,  91  N.  E.  242;  Board 
of  Comrs.  v.  Castetter,  7  Ind.  App.  309, 
33  N.  E.  986,  34  N.  E.  687.  la.— Cham- 
berlain v.  Iowa  Tel.  Co.,  119  Iowa  619, 
93  Nj  W.  596;  Sachs  v.  Sioux  City,  109 
Iowa  224,  80  N.  W.  336.  Mass.— Hard- 
ing v.  Inhab.  of  Medway,  10  Mete.  465. 
Mich.  —  Burdick  v.  Harbor  Springs 
Lumb.  Co.,  167  Mich.  673,  679,  133 
N.  W.  822.  N.  Y.— Matter  of  Burns, 
155  N.  Y.  23,  49  N.  E.  246,  reversing 
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in  cities,6  alleys,7  footways  or  sidewalks,8  turnpikes  and  plank  or  gravel 
roads,9  and  bridges.10    And  a  cut  de  sac  may  be  a  highway.11 

B.     Road.  —  The  word  ' ' road"  has  a  varied  meaning  ;12  ordinarily,  it 
signifies13  and  is  synonymous  with  the  term  "way,"14  and  may  mean  a 


16  App.  Div.  507,  44  1ST.  Y.  Supp.  930. 
Okla. — Southern  Kan.  B.  Co.  v.  Okla- 
homa City,  12  Okla.  82,  69  Pac.  1050. 

6.  U.  S  — Abbott  v.  Duluth,  104  Fed. 
833.  HL— Cleveland,  etc.  R.  Co.  v 
Baker,  106  111.  App.  500.  Ind. — Strange 
v.  Board  of  Comrs.,  173  Ind.  640,  652, 
91  N.  E.  242;  Board  of  Comrs.  v 
Castetter,  7  Ind.  App.  309,  33  N.  E. 
986,  34  N.  E.  687.  la. — Chamberlain  v. 
Iowa  Tel.  Co.,  119  Iowa  619,  93  N.  W. 
596.  Mich. — Burdiek  v.  Harbor  Springs 
Lumb.  Cov  167  Mich.  673,  679,  133  N. 
W.  822.  Okla. — Southern  Kan.  E.  Co. 
v.  Oklahoma  City,  12*  Okla.  82,  69  Pac. 
1050. 

For  definition  of  street,  see  infra, 
I,    C. 

7.  U.  S  —  Abbott  v.  Duluth,  104  Fed. 
833.  Ind. — Strange  v.  Board  of  Comrs., 
173  Ind.  640,  652,  91  N.  E.  242;  Board 
of  Comrs.  v.  Castetter,  7  Ind.  App.  309, 
33  N.  E.  986,  34  N.  E.  687.  la.— Cham- 
berlain v.  Iowa  Tel.  Co.,  119  la.  619, 
93  N.  W.  596.  Mich.— Burdiek  v.  Har- 
bor Springs  Lumb.  Co.,  167  Mich.  673, 
679,  133  N.  W.  822.  Okla>— Southern 
Kan.  E.  Co.  v.  Oklahoma  City,  12  Okla. 
82,  69  Pac.  1050. 

Alleys  as  streets,  see  infra,  I,  O. 

8.  Ark. — Arkansas  Eiver  Packet  Co. 
v.  Sorrels,  50  Ark.  466,  8  S.  "W.  683. 
Conn. — Laufer  v.  Bridgeport  Traction 
Co.,  68  Conn.  475,  488,  37  Atl.  379,  37 
L.  E.  A.  533.  HI.— Cleveland,  etc.  E 
Co.  v.  Baker,  106  111.  App.  500,  509. 
Kan. — Burlington,  etc.  E.  Co.  v.  John- 
son, 38  Kan.  142,  16  Pac.  125.  Mass, 
Boston,  etc.  E.  Co.  v.  Boston,  140  Mass. 
87,  2  N.  E.  943.  Neb.— Union  Pac.  E. 
Co.  v.  Comrs.,  etc.,  4  Neb.  450,  456. 
N.  Y. — People  v.  Meyer,  26  Mise.  117, 
56  N.  Y.  Supp.  1097.  N.  C,— State  v. 
Cowan,  29  N.  C.  239,  248.  S.  C— State 
v.  Harden,  11  S.  C.  360,  368.  Eng. 
Eeg.  v.  Sain'riff,  6  Mod.  255,  87  Eng. 
Eeprint  1002.  Can. — Styles  v.  Victoria. 
8  Brit.  Col.  Eep.  406,  414. 

9.  HI.— Cleveland,  etc.  E.  Co.  v. 
Baker,  106  111.  App.  500,  509.  Ind. 
Strange  v.  Board  of  Comrs.,  173  Ind. 
640,  652,  91  N.  E.  242;  Board  of  Comrs. 
v.  Castetter,  7  Ind.  App.  309,  33  1ST.  E. 
986,  34  N.  E.  687.  Mich.— Burdiek  v. 
Harbor  Springs  Lumb.   Co.,  167  Mich. 
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673,  679,  133  N.  W.  822.  Neb.— Union 
Pac.  E.  Co.  v.  Comrs.,  etc.,  4  Neb.  450, 
456. 

Turnpikes  are  public  highways,  not- 
withstanding the  exaction  of  toll  for 
passing  on  them.  Dodge  County  Comrs.. 
v.  Chandler,  96  U.  S.  205,  24  L.  ed. 
625. 

Toll  Roads. — See  the  title  "Private 
and  Toll  Roads." 

10.  See  infra,  I,  D. 

11.  Cul-de-sac  as  Highway. — Though 
there  are  early  cases  both  in  this  coun- 
try and  England  to  the  contrary  (Mich. 
People  v.  Jackson,  7  Mich.  432,  74  Am. 
Dec.  729.  N.  Y  — Holdane  V.  Cold 
Springs,  23  Barb.  103.  Eng. — Wood- 
yer  v.  Hadden,  5  Taunt.  125,  128  Eng. 
Eeprint  634),  it  is  now  settled  in  Eng- 
land contrary  to  the  doctrine  of  Wood- 
yer  v.  Hadden,  supra,  that  there  may 
be  a  highway  where  there  is  no  thor- 
oughfare, or  passage  through,  or  in 
other  words,  that  a  road  or  street 
closed  at  one  end  and  which  only  com- 
municates with  a  highway  at  the  other 
may,  nevertheless,  be  a  highway  (The 
Eugby  Charity  v.  Merryweather,  11 
East  375n,  103  Eng.  Eeprint  1047; 
Bateman  v.  Bluck,  18  Q.  B.  N.  S.  870, 
118  Eng.  Eeprint  329,  14  Eng.  L.  & 
Eq.  69;  Eeg.  v.  Burney,  31  L.  T.  N.  S. 
828);  and  such  is  now,  by  the  later 
authorities,  the  established  rule  in  this 
country.  G-a. — Penick  v.  County  of 
Morgan,  131  Ga.  385,  62  S.  E.  300.  111. 
Sheaff  v.  People,  87  111.  189,  29  Am. 
Eep.  49.  Ind. — Moore  v.  Auge,  125  Ind. 
562,  25  N.  E.  816;  Adams  v.  Harring- 
ton, 114  Ind.  66,  14  N.  E.  603.  Me. 
Bartlett  V.  City  of  Bangor,  67  Me.  460. 
N.  Y—  People  v.  Kingman,  24  N.  Y. 
559;  Saunders  v.  Townsend,  26  Hun 
308;  People  v.  Van  Alstyne,  3  Keyes 
35,  3  Abb.  Dec.  575.  R.  I.— Greene  v. 
O'Connor,  18  E.  I.  56,  25  Atl.  692,  19 
L.  E.  A.  262.  Wis. — Mahler  v.  Brum- 
der,  92  Wis.  477,  66  N.  W.  502,  31  L. 
B.  A.  695. 

12.  Burdiek  v.  Harbor  Springs  Lumb. 
Co.,  167  Mich.  673,  679,  133  N.  W.  822. 

13.  Burdiek  v.  Harbor  Springs  Lumb. 
Co.,  167  Mich.  673,  679,  133  N.  W.  822. 

14.  Cal.— Wood  v.  Truckee  Tpk.  Co., 
24  Cal.  474,  487.    Nev.— Oiollar-Potosi 
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private  way  or  a  public  thoroughfare.15  It  is  now  most  commonly  used 
as  denoting  a  way  for  public  travel  in  the  country,  as  distinguished  from 
the  streets  in  a  village  or  city.16  The  term  "road"  is  frequently  used 
as  synonymous  with  "highway,'*17  and  it  is  so  used  in  this  article- 

C.     Street.  —  A  street  is  a  public  highway  or  thoroughfare  in  a  city 
or  village,18  though  a  public  highway  is,  of  course,  not  necessarily  a 


M.  Co.  v.  Kennedy,  3  Nev.  361,  373,  93 
Am.  Dee.  409.  Tex.— I.  &  G.  N.  E. 
Co.  v.  Jordan,  1  White  &  W.  Civ.  Cas., 
§859.  Va.— Terry  v.  McClung,  104  Va. 
599,  52  S.  E.  355. 

But  see  Kister  v.  Eeeser,  98  Pa.  1, 
42  Am.  Eep.  608. 

15.  Com.  v.  Gammons,  23  Pick. 
(Mass.)  201;  Burdick  v.  Harbor  Springs 
Lumb.  Co.,  167  Mich.  673,  679,  133.  N. 
W.  822. 

A  public  highway,  as  distinguished 
from  a  private  road,  is  one  which  is 
open  'to  the  travel  of  the  public.  It 
is  the  right  to  travel  upon  it  by  all 
the  world,  and  not  the  exercise  of  the 
right,  which  makes  it  a  public  highway. 
St.  Louis,  etc.  E.  Co.  v.  Smith,  41  Okla. 
163,  137  Pae.  714. 

Private  Road. — See  the  title  "Private 
and  Toll  Boads." 

16.  Burdick  v.  Harbor  Springs  Lumb. 
Co.,  167  Mich.  673,  679,  133  N.  W 
822;  City  of  Youngstown  v.  Pittsburgh, 
etc.  E.  Co.,  2  Ohio  Cir.  Dec.  121,  126. 

"The  word  'road'  in  its  generic 
sense,  means  all  kinds  of  ways,  whether 
they  be  carriage-ways,  driftways,  bridle- 
ways, or  footways;  but  in  the  narrow- 
er statutory  use  of  the  term  in  this 
state  it  signifies  a  turnpike,  state  road 
or  county  road,  and  contemplates  a  suit- 
able way  in  width  and  grade  for  the 
convenient  passage  of  vehicles.  "Va. 
Code,  1904,  §3878."  Terry  v.  McClung, 
104  Va.  599,  52  S.  E.  355. 

17.  U.  S.— Abbott  v.  City  of  Duluth, 
104  Fed.  833,  837.  Ala.— Board  of 
Revenue  v.  State,  172  Ala.  138,  54  So. 
757.  Mass. — Holbrook  v.  MeBride,  4 
Gray  215,  221;  Stedman  v.  South- 
bridge,  17  Pick.  162.  Mich.— See  Pur- 
kiss  v.  Benson,  28  Mich.  538.  Minn. 
Northwestern  T.  E.  Co.  v.  Minneapolis, 
81  Minn.  140,  154,  83  N.  W.  527,  86 
N.  W.  69,  53  L.  E.  A.  175.  Neb.— Peo- 
ple v.  Comrs.  of  Buffalo  County,  4  Neb. 
150,  158.  N.  J.— State  v.  Bassett,  33 
N.  J.  L.  26,  28;  Vantilburgh  v.  Shann, 
24  N.  J.  L.  740.  N.  Y.— Brace  v.  New 
York  C.  R.  Co.,  27  N.  Y.  269,  51  Am. 


Dec.  294;  Fowler  v.  Lansing,  9  Johns. 
349.  And  see  Munn  v.  Worrall,  53  N. 
Y.  44,  13  Am.  Eep.  470.  Ore.— Heiple 
v.  City  of  East  Portland,  13  Ore.  97, 
103,  8  Pac.  907.  Pa. — Eespublica  v.  Ar- 
nold, 3  Yeates  417.  Tex.— I.  &  G.  N. 
E.  Co.  v.  Jordan,  1  White  &  W.  Civ. 
Cas.,  §859.  Can. — Styles  v.  Victoria,  8 
Brit.  Col.  Eep.  406,  414. 

In  Iowa,  the  Code  (§48,  ch.  5)  pro- 
vides that  "the  term  'road,'  as  used 
in  this  Code,  means  any  public  high- 
way, unless  otherwise  specified."  Nich- 
ols v.  Chicago,  etc.  E.  Co.,  125  Iowa 
236,   100   N.   W.   1115. 

In  Georgia,  however,  the  terms  "pub- 
lic highway"  and  "public  road"  are 
not  synonymous.  Johnson  v.  State,  1 
Ga.  App.  195,  200,  58  S.  E.  265,  where- 
in the  court  said:  "We  sometimes  use 
the  term  'road'  in  ordinary  conversa- 
tion in  the  same  sense  as  'way,'  but 
in  legal  parlance  this  is  improper." 

18.  See  the  following  cases:  Ark. 
St.  Louis,  etc.  E.  Co.  v.  Underwood,  74 
Ark.  610,  86  S.  W.  804.  Colo.— City 
of  Leadville  v.  Bohn  Mining  Cfo.,  37 
Colo.  248,  86  Pac.  1038,  8  L.  E.  A. 
(N.  S.)  422.  Fla.— County  Comrs.  of 
Duval  County  v.  City  of  Jacksonville, 
36  Fla.  196,  18  So.  339,  29  L.  E.  A. 
416.  111.— Carlin  v.  City  of  Chicago,  262 
111.  564,  104  N.  E.  905;  Ohio,  etc.  E. 
Co.  v.  People,  39  111.  App.  473.  Ind. 
Gribben  v.  City  of  Franklin,  175  Ind. 
500,  94  N.  E.  757;  Strange  v.  Board 
of  Comrs.,  173  Ind.  640,  653,  .91  N.  E. 
242;  City  of  Indianapolis  v.  Higgins,  141 
Ind.  1,  40  N.  E.  671;  State  v.  Mathis, 
21  Ind.  277.  la.— Sachs  v.  Sioux  City, 
109  la.  224,  80  N.  W.  336.  Kan.— Ot- 
tawa v.  MeOreefy,  10  Kan.  App.  443, 
61  Pac.  986.  Me. — State  v.  Beeman,  35 
Me.  242.  Md.— Horner  v.  State,  49  Md. 
277.  Minn.— Carli  v.  Stillwater  St.  E., 
etc.  Co.,  28  Minn.  373,  10  N.  W.  205, 
41  Am.  Eep.  290.  Miss. — Mobile,  etc. 
E.  Co.  v.  SEate,  51  Miss.  137,  140.  N.  J. 
Eead  v.  Camden,  54  N.  J.  L.  347,  24 
Atl.  549.  N.  Y.— Brace  v.  New  York 
C.  E.  Co.,  27  N.  Y.  269,  271.  N.  C. 
Waynesville 'v.  Satterthwart,  136  N.  C. 
226,   48    S.   E.   661;    Smith   v.   City  of 
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street.19  The  word  "street"  is  occasionally  used  so  as  to  signify- 
only  the  roadway,  or  the  portion  allotted  to  vehicles.20  But  except 
where  such  restriction  is  rendered  necessary  by  the  language  in  which 
the  word  occurs,  or  the  character  of  the  subject  with  which  it  is  con- 
nected, by  the  term  "street"  is  meant  the  entire  highway,  not  only 
the  roadway  for.  teams,  but  sidewalks  for  pedestrians.-1 


Goldsboro,  121  N.  C.  350,  28  S.  E.  479. 
Ohip. — Youngstown  v.  Pittsburgh,  etc. 
E.  Co.,  2  Ohio  Cir.  Deo.  121,  126.  Ofcla. 
'So.  Kan.  E.  Co.  v.  Oklahoma  City,  12 
Okla.  82,  94,  69  Pac.  1050.  Ore.— Heiple 
v.   City   of  Bast  Portland,   13   Ore.   97, 

103,  8  Pae.  907.  Pa.— Seed  v.  Erie,  79 
Pa.  346,  352;  Stormfeltz  v.  Manor  Tpk. 
Co.,  13  Pa.  555,  560.  W.  Va.— Taylor 
v.  Town  of  Philippi,  35  W.  Va.  554,  14 
S.   E.   130.. 

A  street  is  a  road  or  public  way  in 
a  eity,  town,  or  village,  laid  out  and 
opened  for  travel  by  the  public.  Eobins 
V.  McGehee,  127  Ga.  431,  56  8.  E.  461. 

Alley  as  Street. — There  is  some  con- 
flict in  the  authorities  as  to  whether 
an  alley  is  a  street,  and  it  may  bo 
said  that  this  conflict  is  due  to  the 
differences  in  the  interpretations. of  the 
particular  statute  involved  in  the  case 
presenting  the  question.  See  the  fol- 
lowing cases  upon  this  point:  Ark. 
Kansas  City,  etc.  E.  Co.  v.  Boles,  88 
Ark.  533,  115  S.  W.  375.  Ind.— State 
v.  Harrison,  162  Ind.  542,  70  N.  E.  877. 
Mich.— Face  v.  City  of  Ionia,  90  Mich. 

104,  51  N.  W.  184;  Bagley  v.  People, 
43  Mich.  355,  5  N.  W.  415,  38  Am.  Eep. 
192;  Paul  v.  City  of  Detroit,  32  Mich. 
108.  N.  Y.—In  re  Woolsey,  95  N.  Y. 
135;  Hickok  v.  Village  of  Plattsburgh, 
41  Barb.  130.  N.  C— Milliken  v.  Den- 
ney,  135  N".  C.  19,  47  S.  E.  132. 

A  mere  cul-de-sac — that  is,  a  street 
open  at  one  end  only — is  included  in 
the  general  term  "street."  Carlin  v. 
City  of  Chicago,  262  111.  564,  104  N.  E; 
905,  citing  Bartlett  v.  City  of  Bangor, 
67  Me.  460. 

Place. — The  word  "place"  means 
simply  a  particular  kind  of  street,  but 
it  is  included  within  the  generic  term 
"street."  Carlin  v.  City  of  Chicago, 
262  111.  564,  104  N.  E.  905. 

19.  Ark. — Sanderson  v.  Texarkana, 
103  Ark.  529,  146  S.  W.  105.  Fla. 
County  Comrs.  of  Duval  County  v.  City 
of  Jacksonville,  36  Fla.  196,  18  So.  339, 
29  L.  E.  S.  416.  Ind.— Gribben  v.  City 
of  Franklin,  175  Ind.  500,  94  N.  B.  757; 
Strange    v.   Board   of   Comrs.,   173   Ind. 
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640,  653,  91  N.  E.  242;  Debolt  v.  Car- 
ter, 31  Ind.  355.  la. — Chrisman  v. 
Omaha,  etc.  E.  &  Bridge  Co.,  125  Iowa 
133,  100  N.  W.  63;  Sachs  v.  Sioux  City, 
109  Iowa  224,  80  N.  W.  336.  N.  C. 
Waynesville  v.  Satterthwait,  136  N.  C. 
226,  48  S.  E.  661. 

20.  Colo.— Board,  etc.  of  City  of 
Denver  v.  Hayden,  13  Colo.  App.  36,  45, 
56  Pac.  201.  Mass. — Dickinson  v.  "Wor- 
cester, 138  Mass.  555,  562.  Mo. — Knapp, 
etc.  Co.  v.  St.  L.ouis  Transfer  E.  Co., 
126  Mo.  26,  35,  28  S.  W.  627.  Pa.— City 
to  use  of  Brooks  v.  Lea,  9  Phila.  106. 
Wash. — Town  of  Elma  v.  Carney,  9 
Wash.  466,  37  Pac.  707. 

The  case  of  Himmelmann  v.  Satter- 
lee,  50  Cal.  68,  serves  to  illustrate  how 
this  restriction  of  the  meaning  of  the 
term  is  sometimes  necessitated.  The 
resolution  of  the  board  of  supervisors 
of  San  Francisco  was,  "That  Wash- 
ington street  from  Van  Ness  avenue  to 
Polk  street,  be  macadamized  and 
curbed  with  redwood  curbs."  It  was 
held  that  the  roadway  only  was  meant, 
because  by  the  language  of  the  stat- 
ute, and  also  in  accordance  with  the 
usual  acceptation  of  the  term  "macada- 
mize," the  resolution  could  be  ap- 
plicable to  nothing  but  the  roadway. 

21.  See  the  following  cases.:  Ala. 
City  Council  of  Montgomery  v.  Foster, 
133  Ala.  587,  32  So.  6l0.  Ark.— City 
of  Little  Eock  v.  Fitzgerald,  59  Ark. 
494,  28  S.  W.  32,  28  L.  E.  A.  496.  Cal. 
Heath  v.  Manson,  147  Cal.  694,  82  Pae. 
331;  Martinovich  v.  Wooley,  128  Cal. 
141,  60  Pac.  760;  Marini  v.  Graham,  67 
Cal.  130,  7  Pae.  442.  Colo.— Board 
etc.  of  City  of  Denver  v.  Hayden,  13 
Colo.  App.  36,  56  Pac.  201.  Conn. 
Beardsley  v.  Hartford  City,  50  Conn. 
529,  538,  47  Am.  Eep.  677;  Manches- 
ter v.  Hartford  City,  30  Conn.  118. 
Ida. — Giffen  v.  Lewiston,  6  Idaho  231, 
55  Pac.  545.  HI. — City  of  Blooming- 
ton  v.  Bay,  42  HI.  503.  Ind.— Gribben 
v.  City  of  Franklin,  TK  Ind.  500,  94 
N.  E.  757;  Taber  v.  Graf  miller,  109 
Ind.  206,  9  N.  E.  721;  City  of  Kokomo 
v.  Mahan,  100  Ind.  242;  City  of  Frank- 
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D.  Bridge.  —  A  bridge  has  been  defined  to  be  a  building  constructed 
over  a  river,  creek,  or  other  stream,  or  over  a  ditch  or  other  place,  in 
order  to  facilitate  passage  over  the  same.22  The  term  "bridge,"  is  a 
comprehensive  one,  and  embraces  every  structure  in  the  nature  of  a 


fort  v.  Coleman,  19  Ind.  App.  368,  49 
N.  E.  474,  65  Am.  St.  Eep.  412;  Town 
of  Eosedale  v.  Ferguson,  3  Ind.  App 
596,  30  N.  E.  156.  la. — Perry  v.  Cast- 
ner,  130  Iowa  703,  107  N..  W.  940;  Gal-- 
laher  v.  Jefferson,  125  Iowa  324,  101 
N.  W.  124.  Ky.— Morton  «.  Sullivan, 
96  S.  W.  807,  Mass. — Dickinson  v. 
Worcester,  138  Mass.  555,  562.  Mich. 
Brevoort  v.  Detroit,  24  Mich.  322,  325. 
Mo. — Knapp,  etc.  Go.  v.  St.  Louis, 
Transfer  E.  Co.,  126  Mo.  26,  35J  28 
S.  W.  627.  N\  H.— Hall  v.  Manchester, 
40  N.  H.  410.  N.  Y— Pomfrey  v.  Vil- 
lage of  Saratoga  Springs,  104  N.  Y. 
459,  11  N.  E.  43;  In  re  Burmeister,  76 
N.  Y.  174;  Van  Gorder  v.  Seneca  Falls, 
104  N".  Y.  Supp.  299;  People  v.  Meyer,  26 
Misc.  117,  56  K.  Y.  Supp.  1097.  N.  C. 
Smith  V.  Town  of  Hendersonville,  152 
N.  C.  617,  68  S.  E.  145;  Comrs.  of  Hen- 
dersonville v.  Webb  &  Co.,  148  N.  C 
120,  61  S.  E.  670;  Hester  v.  Durham 
Traction  Co.,  138  N.  C.  288,  50  S.  E. 
711,  1  L.  B.  A.  (N.  S.)  981.  Ore. 
Heiple  v.  City  of  East  Portland,  13  Ore. 
97,  8  Pac.  907.  Pa.— Gillard  v.  Chester, 
212  Pa.  338,  61  Atl.  929;  Provost  v. 
New  Chester  Water  Co.,  162  Pa.  275, 
29  Atl.  914;  Pickup  v.  Phil.,  etc.  E.  Co., 
29  Pa.  Super.   631. 

22.  Whitall  v.  Board  of  Chosen  Free- 
holders, 40  N.  J.  L.  302,  305,  citing 
Shear.  &  Eed.  on  Neg.,  §248.  And  see 
the  following  cases:  Ala. — State  v. 
Street,  117  Ala.  203,  208,  23  So.  807. 
Conn. — Town  of  Tolland  v.  Town  of 
Willington,  26  Conn.  578,  583;  Enfield 
Toll  Bridge  Co.  v.  Hartford,  etc.  E. 
Co.,  17  Conn.  40,  42  Am.  Dee.  716 
Fla.— Duncan  v.  State,  29  Fla.  439,  453, 
10  So.  815.  Ind. — Board  of  Comrs.  v. 
Bailey,  122  Ind.  46,  23  N".  E.  672; 
Board  of  Comrs.  v.  Brown,  89  Ind.  48; 
Board,  etc.  of  Clark  Co.  v.  Brod,  3  Ind. 
App.  585,  29  N.  E.  430.  la.— Eusch 
v.  Davenport,  6  Iowa  443,  455.  N.  H. 
Wilson  v.  Town  of  Barnstead,  74  N.  H. 
78,  65  Atl.  298.  N.  J.— Board  of 
Chosen  Freeholders  v.  Strader,  18  N".  J. 
L.  108,  35  Am.  Dec.  530.  N.  Y— Schell 
v.  Town  of  German  Flats,  54  Misc.  445, 
104  N.  Y.  Supp.  116.  Ohio.— Smith 
Bridge  Co.  <o.  Bowman,  41  Ohio  St.  37, 
56,   52  Am.   Eep.   67.      Pa.— Westfield 


Borough  v.  Tioga  County,  150  Pa.  152, 
2-4  Atl.  700.  Wash.— Knickerbocker  Co. 
v.  Seattle,  69  Wash.  336,  124  Pac.  920, 
Can. — Osterhout  v.  Fox,  10  Ont.  Wk. 
E.  241. 

A  bridge  "is  a  structure  of  wood, 
iron,  brick  or  stone,  ordinarily  erected 
over  a  river,  brook  or  lake,  for  the 
more  convenient  passage  of  persons 
and  beasts,  and  the  transportation  of 
baggage;  and  whether  it  is  a  wide  raft 
of  logs  floating  upon  the  water,  and 
bound  together  with  withs,  or  whether 
it  rests  on  piles  of  wood,  or  stone  abut- 
ments, or  arches,  it  is  still  a  bridge." 
Enfield  Toll' Bridge  Co.  v.  Hartford,  etc. 
E.  Co.,  17  Conn.  40,  56,  42  Am.  Dec. 
716. 

According  to  its  common  law  .  ac- 
ceptation or  in  its  technical  sense,  the 
term  denotes  a  structure  erected  over 
a  river,  creek,  pond,  lake,  or  stream 
of  water  flowing  in  a'  channel,  between 
banks  more  or  less  defined,  although 
such  channel  may  be  occasionally  dry, 
in  order  to  facilitate  public  passage 
over  the  same.  Board  of  Comrs.  v. 
Bailey,  122  Ind.  46,  23  N.  E.  672.  And 
see  Whitall  v.  Board  of  Chosen  Free- 
holders, 40  N.  J.  L.  302,  wherein  the 
court  said:  "It  was  well  settled  that 
a  bridge,  repairable  at  common  'law 
by  the  county,  should  cross  a  stream 
or  water  course.  It  should  be  a  struc- 
ture  super  flumen   vel   eursum  aquae." 

A  distinction  between  a  public  and 
private  bridge  is  taken  in  2  Coke's 
Inst.  701,  and  made  to  consist  prin- 
cipally in  its  being  built  for  the  com- 
mon good  of  all  the  subjects,  •  as  op- 
posed to  a  bridge  made  for  private 
purposes;  and  the  illustration  given  of  a 
private  bridge  as  a  "bridge  to  a  mill 
which  A  was  bound  to  maintain  over 
which  B  had  passage."  Eex  v.  Bucks, 
12  East.  192,  104  Eng.  Eeprint  76.  The 
same  distinction  is  still  taken  in  the 
late  cases.  See  <5a. — Early  County  v. 
Fain,  2  Ga.  App.  288,  58  S.  E.  528. 
Mo. — McPheeters  v.  Merimac  Bridge 
Co.,  28  Mo.  465.  Ore.— Bank  of  Idaho 
«.  Malheur  County,  30  Ore.  420,  45  Pac. 
781,  35  L.  E.  A.  141.  And  see  gen- 
erally the  cases  cited  throughout  this 
section. 
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.bridge,  over  any  obstruction  of  the  highway,  whether  a  river,  ditch,  or 
other  passage  for  water.23 

Approaches  and  Abutments  as  Parts  of  Bridge.  —  Under  the  common 
law,  the  approaches  and  abutments  were  parts  of  the  bridge,24  and  ordi- 
narily the  statutes  do  not  change  the  common  law  in  this  respect,  and 
the  term  includes  not  only  the  structure  spanning  the  chasm  over  which 
it  is  located,  but  also  includes  the  approaches  by  which  access  to  the 
bridges  is  obtained,25  as  well  as  its  abutments.26 

But  the  word  "bridge"  when  used  in  a  statute,  may  or  may  not  in- 
clude its  approaches,  according  to  the  context  and  the  circumstances  of 
each  case,27  and  while  it  is  the  duty  of  the  court  to  construe  the  stat- 
ute and  determine  what  is  the  meaning  of  the  term  as  there  used,28  it 


23.  Buseh  v.  City  of  Davenport,  6 
Iowa  443,  455,  citing  Angell  on  High- 
ways,  §§35,   37. 

24.  111.— State  v.  111.  Cent.  E.  Co., 
246  111.  188,  286,  92  N.  B.  814.  Mass. 
Whitcher  v.  Somerville,  138  Mass.  454. 
Net. — Brown  County  v.  Keya  Paha 
County,  88  Neb.  117,  129  N.  W.  250, 
1912  B  Ann.  Oas.  790.  Eng.— Eex  v. 
Inhab.,  etc.,  7  East  588,  598,  103  Eng. 
Eeprint  228,  s.  a,  in  House  of  Lords,  5 
Taunt.  284. 

25.  See  the  statutes  of  the  several 
states  and  the  following  cases:  Conn. 
Cullen  v.  New  York,  etc.  E.  Co.,  66 
Conn.  211,  33  Atl.  910;  Burritt  v.  City 
of  NewHaven,  42  Conn.  174.  G-a. — How- 
ington  v.  Madison  County,  126  Ga.  699, 
55  S.'  E.  941;  Daniels  v.  Wardens  of 
Athens,  55  Ga.  609.  III. — People  v. 
Chicago,  etc.  E.  Co.,  249  111.  170,  94 
N.  E.  57;  State  v.  111.  Cent.  E.  Co.,  246 
111.  188,  286,  92  N.  E.  814.  Ind. 
Board  of  County  Comrs.  v.  Eushville, 
etc.  Gravel  Eoad  Co.,  87  Ind.  502; 
Driftwood  V.  Tpk.  Co.  v.  County  Oomrs., 
72  Ind.  226.  la. — Magee  v.  Jones  Coun- 
ty, 142  N.  W.  957;  Nims  v.  Boone  Co., 
66  Iowa  272,  23  N.  W.  663;  Albee  v. 
Floyd  County,, 46  Iowa  178.  Mass. 
Whitcher  v.  Somerville,  138  Mass.  454. 
Mich. — Shaw  v.  Saline  Tp.,  113  Mich. 
.342,  71  N.  W.  642.  Neb.— Brown  Coun- 
ty v.  Keya  Paha  County,  88  Neb.  117, 
129  N.  W.  250,  1912  B  Ann.  Cas.  79o| 
distinguishing  City  of  Central  City  v. 
Marquis,  75  Neb.  233,  106  N.  W.  221, 
upon  the  ground  that  the  ruling  there- 
in that  the  word  "bridge"  did  not 
include  the  approach,  was  made  in  con- 
struing a  section  of  the  charter  of 
Central  City,  and  does  not  control  the 
interpretation  of  the  general  road  laws. 
N.  Y.— Schell  v.  Town  of  German  Plats, 
54   Misc.   445,    104    N.   Y.   Supp.     116! 
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Pa— Francis  v.  Franklin  Tp.,  179  Pa. 
195,  36  Atl.  202;  Everett  v.  Bailey,  150 
Pa.  152,  24  Atl.  700;  Penn.  Twp.  v. 
Perry  County,  78  Pa.  457.  Vt.— Tink- 
ham  t>.  Town  of  Stockbridge,  64  Vt.  480,. 
24  Atl.  761.  And  see  Tyler  v.  Willis- 
ton,  62  Vt.  269,  20  Atl.  304,  9  L.  E.  A. 
338,  distinguishing  Powers  v.  Woodstock, 

38  Vt.  44. 

Such  approaches  are  as  much  a  part 
of  the  bridge  as  the  bridge  itself. 
Schell  v.  Town  of  German  Flats,  54 
Misc.  445,  104  N.  Y.  Supp.  116. 

26.  See  the  statutes  of  the  several 
states,  and  the  following  cases:  TJ.  S. 
United  States  v.  Cincinnati,  etc.  E.  Co., 
134  Fed.  353,  67  C.  C.  A.  335.  Ga. 
Howington  v.  Madison  County,  126  Ga. 
699,  55  S.  E.  941.  111.— People  V.  Chi- 
cago, etc  B.  Co.,  249  111.  170,  94  N.  E, 
57;  State  if.  111.  Cent.  E.  Co.,  246  111. 
188,  286,  92  N.  E.  814.  Ind.— Drift- 
wood V.  Tpk.  Comrs.  v.  County  Comrs., 
72  Ind.  226,  231,  under  Eev.  St.,  1876, 
c.  239.  Mass. — Titcomb  v.  Fitchburg 
E.  Co.,  12  Allen  254.  N.  H.— Wilson  v. 
Town  of  Barnstead,  74  N.  H.  78,  65 
Atl.  298.  N.  J.— Twp.  of  Kearney  v. 
Ballantine,  54  N.  J.  L.  194,  23  Atl.  821; 
Board  of  Chosen  Freeholders  if.  Strader, 
18  N.  J.  D.  108.  Vt.— Bardwell  v.  Ja- 
maica, 15  Vt.  438. 

27.  See  the  statutes  of  the  several 
states,  and  the  following  cases:  Conn. 
New  Haven  &  Fairfield  Counties  v. 
Milford,  64  Conn.  568,  30  Atl.  768;  Phil- 
lips v.  East  Haven,  44  Conn.  25;  City 
of  New  Haven  v.  New  York  etc.  E.  Co., 

39  Conn.  128.  111.— State  v.  111.  Cent. 
E.  Co.,  246  111.  188,  286,  92  N.  E.  814. 
Neb. — City  of  Central  City  v.  Marquis, 
75  Neb.  233,  106  N.  W.  221.  Vt— Pow- 
ers v.  Woodstock,  38  Vt.  44. 

28.  Wilson,  v.  Town  of  Barnstead,  74 
N.  H.  78,  65  Atl.  298.    And  see  Savan- 
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is  purely  a  question  of  fact  whether  a  particular  part  of  an  approach 
or  abutment  is  "bridge"  within  the  meaning  of  that  term.29 

Bridge  as  Part  of  Highway.  —  A  public  bridge  has  been  almost  uni- 
formly adjudged  a  part  of  the  highway,30  or  when  over  a  stream  cross- 
ing a  street  in  a  city,  a  part  of  the  street,31  and,  in  this  country  gener- 
ally, bridges  and  highways  have  not  been  treated  as  distinct  and  separ- 
ate subjects  of  legislative  provision.32 


nah,  etc.  E.  Co.  v.  Daniels,  90  Ga.  608, 
17  8.  E.  647,  20  L.  B.  A.  416,  meaning 
of  "drawbridge." 

29.  Conn. — Town  of  Tolland  v.  Town 
of  Willington,  26  Conn.  578.  Ga.— Dan- 
iels v.  Intendant  &  Wardens  of  Athens, 
55  Ga.  609.  Ind.— Board,  etc.  of  Hunt- 
ington Co.  v.  Huffman,  134  Ind.  1,  31 
N.  B.  570.  la. — Eeinoire  v.  Union 
County,  112  Iowa  558,  84  N.  W.  758; 
Miller  V.  Boone  County,  95  Iowa  5,  63 
N.  W.  352;  Casey  v.  Tama  County,  75 
Iowa  655,  37  N.  W.  138;  Nims  v.  Boone 
County,  66  Iowa  272,  23  N.  W.  663; 
Moreland  v.  Mitchell  County,  40  Iowa 
394.  N.  H— Wilson  v.  Town  of  Barn- 
stead,  74  N.  H.  78,  65  Atl.  298. 

But  see  Saunders  v.  Twp.  of  Gun 
Plains,  76  Mich.  182,  42  N.  W.  1088, 
wherein  it  was  held  that  a  plank  side- 
walk which  formed  a  connecting  link 
between  the  sidewalk  on  a  bridge  and 
the  sidewalk  on  the  street,  "was  a 
'sidewalk'  in  fact  and  in  law,  the 
same  exactly  as  a  sidewalk  upon  the 
street,  and  was  not  a  part  of  the  ap- 
proach proper  to  the  bridge,  or  the 
bridge,  any  more  than  a  plank  sidewalk 
on  the  street  would  be  a  part  of  the 
street. ' ' 

30.  See  the  following  eases:  U.  S. 
Washer  v.  Bullitt  County,  110  U.  S. 
558,  4  Sup.  Ct.  249,  28  ,L.  ed.  249; 
Dodge  County  Comrs.  v.  Chandler,  96 
U.  S.  205,  24  L.  ed.  625.  Ala.— Pick- 
ens County  v.  Greene  County,  171  Ala. 
377,  54  So.  998;  State  v.  Street,  117 
Ala.  203,  23  So.  807.  111.— Chicago  v. 
McGinn,  51  111.  266,  2  Am.  Bep.  295; 
Chicago  v.  Powers,  42  111.  169,  89  Am. 
Dec.  418;  Cleveland,  etc.  E.  Co.  v. 
Baker,  106  111.  App.  500,  509.  Ind. 
City  of  Goshen  v.  Myers,  119  Ind.  196, 
21  N.  E.  657;  Lowrey  v.  Delphi,  55 
Ind.  250;  Board  of  Comrs.  V.  Castetter, 
7  Ind.  App.  309,  33  N.  E.  986,  34  N.  E. 
687.  la. — Sachs  v.  Sioux  City,  109  Iowa 
224,  80  N".  W.  336.  Kan.— Board,  etc. 
of  Cloud  County  v.  Mitchell  County,  75 
Kan.  750,  757,  90  Pac.  286.  Ky.— City 
of    Flemingsburg    v.    Fleming    County, 


127  Ky.  120,  105  S.  W.  133,  though  a 
distinction  is  made  between  bridges  \ 
and  other  portions  of  the  highway; 
Mass. — Com.  v.  Central  Bridge  Corp., 
12  Cush.  242.  Mich.— Burdick  v.  Har- 
bor Springs  Dumb.  Co.,  167  Mich.  673, 
679,  133  N.  W.  822.  Mo.— Haeussler  v. 
St.  Louis,  205  Mo.  656,  681,  103  S.  W. 
1034;  McPheeters  v.  Merimac  Bridge 
Co.,  28  Mo.  465.  Mont. — Cascade  County 
v.  Great  Palls  City,  18  Mont.  537,  46 
Pac.  437.  Neb.— Union  Pac.  E.  Co.  v. 
Comrs.,  etc.,  4  Neb.  450,  456.  N.  J. 
Whitall  v.  Board  of  Chosen  Freeholders, 
40  N.  J.  L.  302.  Ore. — Bank  of  Idaho 
v.  Malheur  County,  30  Ore.  420,  45  Pac. 
781,  35  L.  E.  A.  141.  Pa.— Pittsburg, 
etc.  E.  Co.  v.  Point  Bridge  Co.,  165 
Pa.  37,  30  Atl.  511,  26  L.  E.  A.  323; 
Westfield  Borough  v.  Tioga  County,  150 
Pa.  152,  24  Atl.  700;  Eapho,  etc.  Twp. 
v.  Moore,  68  Pa.  404,  8  Am.  Eep.  202. 
Tex.— Jones  v.  Keith,  37  Tex.  394,  14 
Am.  Eep.  382.  Wis. — State  ex  rel. 
Neeves  v.  Wood  County,  72  Wis.  629, 
40  N.  W.  381.  Eng.— Eeg.,v.  Sainthill, 
2  Ld.  Baym.  1174,  92  Eng.  Eeprint  276. 
Compare  Comrs.  of  Union  Drainage 
Dist.  v.  Comrs.  of  Highways,  87  111. 
App.  93,  wherein  it  is  said  that  "Many 
instances  can  be  found  in  the  statutes 
where  the  words  'road'  and  'highway' 
are  used  in  a  sense  which  plainly  could 
not  include  bridges."  See  also  State 
v.  Canterbury,  28  N.  H.  195,  230, 
wherein  the  court  said:  "According 
to  the  common  use  of  language,  there 
is  a  sense  in  which  a  bridge  may.  be 
spoken  of  as  a  highway,  but  the  word 
highway  does  not  import  a  bridge, 
etc." 

31.  la.— Sachs  v.  Sioux  City.  109 
Iowa  224,  80  N.  W.  336.  Mont.— Cas- 
cade County  v.  City  of  Great  Palls,  18. 
Mont.  537,  46  Pac.  437.  W.  Va.— Cav- 
ender  v.  City  of  Charleston,  62  W.  Va.  , 
654,  59  S.  E.  732. 

32.  Whitall     v.     Board     of     Chosen 
Freeholders,  40  N.  J.  L.  302,  305. 

Bridges  are  considered  to  be  portions 
of  the  highways  which  pass  over  them, 
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Contrary  to  the  policy  which  prevails  in  some  of  the  states,  however, 
bridges  and  highways  are  sometimes  treated  as  distinct  subjects  of  leg- 
islation,33 and  they  are  therefore  treated  separately  in  this  article.34 

II.  HIGHWAYS  AND  STREETS.  — A.  Laying  Out,  Establish- 
ing and  Opening.  —  1.  Methods  of  Reviewing  Statutory  Proceed- 
ings,—  a.  Appeal.  —  Though  no  appeal  at  all  be  provided  as  a 
.method  of  reviewing  a  proceeding  for  the  establishment  of  a  highway, 
it  does  not  follow  that  the  statute  regulating  the  proceedings  is  uncon- 
stitutional,35 since  an  appeal  is  a  purely  statutory  remedy  and  only  ex- 
ists in  those  cases  specified  or  reasonably  implied  by  the  statutes,50  and 
this  is  true  in  road'  cases,37  although  the  rule  should  be  very  carefully 


and  their  maintenance  is  confided  to 
the  same  corporate  bodies  or  public  offi- 
cers upon  whom  the  duty  rests  of  main- 
taining the  highways.  Whitall  v. 
Board  of  Chosen  Freeholders,  40  N.  J. 
L.  302. 

33.  Board  of  Comrs.  v.  Bailey,  122 
Ind.  46,  23  N.  E.  672;  Board  of  Comrs, 
v.  Castetter,  7  Ind.  App.  309,  315,  33  N. 
E.  986,  34  N.  E.  687. 

Though  this  policy  does  not  apply. to 
all  bridges,  nor  to  all  highways.  Board 
of  Comrs.  v.  Castetter,  7  Ind.  App.  309, 
315,  33  N.  E.  986,  34  N.  E.  687. 

Indiana. — The  duty  of  erecting  and 
repairing  bridges  over  watercourses  is 
imposed  upon  the  board  of  commission- 
ers of  the  county,  while  the-  general 
duty  of  keeping  highways  and  bridges 
in  repair  is  laid  upon  township  trustees 
and  road  supervisors.  Board  of  Comrs. 
v.  Bailey,  122  Ind.  46,  23  N.  E.  672; 
Board  of  Comrs.  v.  Castetter,  7  Ind. 
App.  309,  315,  33  N".  E.  986,  34  N.  E. 
687. 

Kentucky. — Though  the  word 
"bridge"  is  used  in  every  chapter  and 
in  almost  every  section  of  the  statutes 
relating  to  highways,  a  distinction  has 
always  been  made  between  bridges  and 
other  portions  of  the  highway;  the  word 
bridge  not  being  equivalent  to  or  in- 
cluded in  the  term  "highway."  City  of 
Flemingsburg  v.  Fleming  County,  127 
Ky.  120,  129,  105  S.  W.  133. 

84.     See  infra,  III  of  this  article. 

"A  public  bridge  being  a  highway, 
it  follows  that  those  principles  of  the 
common  law  which  relate  to  highways 
in  general  are  alike  applicable  to  pub- 
lic bridges;  but  although  the  principles 
are  the  same,  yet  from  a  difference  in 
the  nature  of  the  respective  objects  of 
their  operation,  their  reduction  to  prac- 
tice in  the  one  case  varies  from  that 
of  the  other."  Angell  on  Highways 
(3rd.  ed.)  p.  33.  - 
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35.  Galveston,  etc.  B.  Co.  v.  Baudat, 
18  Tex.  Civ.  App.  595,  45  S.  W.  939. 
And  see  State  ex  rel.  Connor  Co.  v. 
Wallman,  110  Wis.  312,  85  N.  W:  975. 

Whether  a  statute  providing  for  an 
appeal  in  such  proceedings  only  upon 
questions  of  law  is  unconstitutional 
cannot  be  tried  on  an  appeal  in  a  suit 
in  chancery  to  enjoin  proceedings  upon 
the  part  of  the  road  commissioners. 
Painter  v.  St.  Clair,  98  Va.  85,  34  S. 
E.  989,  wherein  the  court  said:  "Ap- 
pellants are  not  prosecuting,  or  attemp- 
ting to  prosecute,  an  appeal  from  the 
judgment  pronounced  in  the  proceedings 
by  which  their  lands  were  taken,  and 
it  will  be  time  enough  to  consider 
whether  the  right  to  such  an  appeal 
exists,  or,  if  denied,  the  degree  in 
which  other  provisions  of  the  law  are 
thereby  affected,  when  such  a  case  is 
properly  before  us." 

36.  See  generally  2  Standard  Pkoo. 
134. 

37.  HI. — L-ockman  v.  County  of  Mor- 
gan, 32  111.  App.  414,  prior  to  1887,  no 
appeal  from  an  order  establishing  a 
road  in  a  county  not  under  township 
organization,  only  appeal  from  assess- 
ment of  damages  being  authorized  by 
statute.  Me. — Freeman  v.  County 
Comrs.,  74  Me.  326;  Banks'  Appeal,  29 
Me.  288  (no  right  of  appeal  from  the 
joint  decision  of  the  county  commis- 
sioners of  two  or  more  counties).  Md. 
Savage  Mfg.  Co.  v.  Owings,  3  Gill  497. 
N.  Y.— People  v.  Nelson,  26  How.  Pr. 
346,  no  appeal  from  determination  of 
joint  board  of  commissioners  of  two 
towns.  Pa. — Warriorsmark  Tp.  Eoad, 
126  Pa.  305,  17  Atl.  595,  award  of  dam- 
ages under  Act  of  IS  74  conclusive,  un- 
less an  appeal  or  review  thereof  was 
provided  for  by  existing  laws  in  force 
in  the  particular  county  where  proceed- 
ings had.  R.  I. — Knowles  v.  Dist.  of 
Narragansett,  23  B.  I.  339,  50  Atl,  38Q, 
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applied.88  A  right  to  review  such  proceedings  upon  appeal  from  a  judg- 
ment or  order  of  the  court  or  tribunal  upon  which  original  jurisdiction 
is  conferred  of  proceedings  for  the  establishing  of  roads  or  highways*,. 
is  given  by  special  statutes  in  some  states.39    But  the  decision  of  the 


Wis. — State  ex  rel.  Connor  Co.  v.  "Wall- 
man,  110  Wis.  312,  85  N.  W.  975,  no  ap- 
peal from  proceedings  for  laying  out 
temporary  logging  road. 

See  also  Webster  v.  Cockey,  9  Gill 
(Md.)'  92;  In  re  Chestnut  St.,  86  Pa. 
88  (no  appeal  from  court  of  quarter 
sessions,  in  road  or  street  proceedings). 

North  Carolina. — Before  the  Act  of 
1813  (I  Eev.  St.,  ch.  104,  §§2,  3),  there 
Was  no  appeal  from  an  order  of  the 
coifhty  court,  refusing  or  ordering  the 
laying  out  of  a  public  road.  Smith  v. 
Harkins,  39  N.  C.  486;  Gatling  v.  Liv- 
erman,  23  N.  C.  63. 

A  right  to  appeal  from  the  assess- 
ment of  damages  made  by  the  commis- 
sioners in  proceedings  to  lay  out  a 
county  road  will  not  be  implied  from  a 
statute  providing  for  an  appeal  when 
the  claim  of  any  person  against  a 
county  shall  be  disallowed  in  whole  or 
in  part,  by  the  board  of  county  com- 
missioners, since  the  assessment  of  dam- 
ages itself  does  not  create  a  claim 
against  the  county,  but  it  is  the  location 
of  the  road  that  gives  validity  to  any 
claim  for  damages.  Koenig  v.  Courity 
of  Winona,  10  Minn.  238.  Nor  does  a 
statute  giving  an  appeal  in  all  cases 
of  damages  assessed  against  any  muni-, 
cipal  or  other  corporations,  or  individ- 
uals invested  with  the  privilege  of 
taking  property  for  public  use,  for 
property  taken,  injured  or  destroyed  by 
the  construction  or  enlargement  of  their 
works,  highways,  or  improvements  au- 
thorize an  appeal  in  proceedings  for 
the  laying  out  of  a  township  road. 
Lamoreux  v.  Luzerne  County,  116  Pa. 
195,  9  Atl.  274,  19  W.  N.  C.  495,  aff. 
4  Kulp  122,  1  Lehigh  363. 

Under  a  statute  providing  for  an  ap- 
peal only  where  a  road  has  been  laid 
out  or  altered,  there  is  no  appeal  from 
a  resuTvey  of  a  highway,  which  estab- 
lishes the  original  boundaries.  Hoga- 
boon  v.  Highgate,  55  Vt.  412. 

38.  Cook  v.  Viekers,  141  N.  C.  101, 
106,  53  S.  E.  740. 

Presumption  in  Favor  of  Right  To 
Appeal. — In  Cook  v.  Viekers,  141  N.  C. 
101,  53  S.  E.  740,  the  court 
"Conceding     it     to     be     true 


that  the  right  of  appeal  is  purely 
statutory,  and  that  unless  some  stat- 
ute authorizes  an  appeal  the  judgment 
of  a  court  of  competent  jurisdiction  is 
final,  the  rule  should  be  very  carefully 
applied  in  highway  cases.  'In  such 
cases  the  statutes  should  be  liberally 
construed  in  favor  of  the  right,  and  ev- 
ery reasonable  intendment  made  in 
favor  of  its  existence.  The  power  of 
seizing  property  is  a  high  one,  and  the 
assessment  of  benefits  and  damages  of- 
ten involves  very  important  and  diffi- 
cult questions,  and  it  should  not  be 
held,  where  it  can  be  avoided,  that  the 
decision  of  the  tribunal  of  original 
jurisdiction  cannot  be  appealed  from, 
since  it  ought  not  to  be  presumed  that 
the  Legislature  meant  to  place  the  de- 
cision of  a  tribunal,  of  the  rank  of 
those  to  which  original  jurisdiction  is 
usually  given,  beyond  review  'by  higheT 
courts.'  Elliott  on  Boads  and  Streets, 
359. ' '  But  see  Hill  v.  Bridges,  6  Port. 
(Ala.)  197. 

39.  See  generally  the  statutes  of  the 
several  states,  and  the  following  stat- 
utes and  cases:  Ala. — Code  of  1907, 
§5776,  providing  for  an  appeal  as  a 
matter  of  right.  Ark. — Kirby's  Dig. 
(1904),  §3006;  Nemier  v.  Bramlett,  103 
Ark.  209,  146  S.  W.  486;  Baugher  v. 
Buda,  53  Ark.  417,  14  S.  W.  623.  Conn. 
Hall  v.  Meriden  City,  48  Conn.  416.  HI. 
Hurd's  Rev.  St.,  1909,  ch.  121,  §59; 
Hegenbaumer  v.  Heckenkamp,  202  111. 
621,  67  N.  E.  389;  Eavatte  v.  Eace,  152 
111.  672,  38  N.  E.  933;  Wright  v.  High- 
way Comrs.,  150  111.  138,  36  N.  E.  980; 
Pool  v.  Breese,  114  111.  594,  3  N.  E. 
714.  Ind. — Burns'  Ann.  St.,  1914, 
§7793;  Glassburn  v.  Deer,  143  Ind.  174, 
41  N.  E.  376;  Bronnenburg  v.  6'Bryant, 
139  Ind.  17,  38  N.  E.  416;  Breitweiser 
v.  Fuhrman,  88  Ind.  28.  Ga. — In  re 
Dugan,  129  Iowa  241,  105  N.  W.  514; 
Eaymond  v.  Clay  County,  68  Iowa  130, 
26  N.  W.  34;  Warner  v.  Doran,  30  Iowa 
521;  Sigafoos  v.  Talbot,  25  Iowa  214. 
Ky.— Carroll's  Stats,  of  1909,  §4303; 
Harding  v.  Putman,  21  S.  W.  100;  Kim- 
ble v.  Leischer,  81  Ky.  384.  La.— Cross 
v.  Police  Jury,  7  Eob.  121.  Me.— Rev. 
St.,  1903,   ch.  23,   §8;   Shaw  v.  County 
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Comrs.,  91  Me.  102,  39  Atl.  468;  Gray 
i.  County  Comrs.,  83  Me.  429,  22  .Atl. 
376;  Cole  v.  County  Comrs.,  78  Me.  532, 
7  Atl.  .397;  Inhab.  of  Byron,  57  Me. 
340.  Md  — Pub.  Gen.  Laws,  1904,  art. 
25,  §121;  Greenland  v.  County  Comrs., 
68  Md.  59,  11  Atl.  581;  Bundle  V. 
Mayor,  etc.,  28  Md.  356.  Mich. — Comp- 
Laws,  1897,  ch.  101,  §7,  as  amended  by 
Act  283,  Pub.  Acts,  1909;  Bogue  v.  De 
Long,  147  Mich.  63,  110  N.  W.  119; 
Brown  v.  Twp.  Board  of  Greenfield,  92 
Mich.  294,  52  N.  W.  614.  Minn.— Rev. 
Laws,  1905,  §1187;  Eosaaen  v.  Town  of 
Black  Hammer,  101  Minn.  317,  112  N. 
W.  267;  Krenik  v.  Board  of  Supervisors, 
95  Minn.  372,  104  N.  W.  130;  State  v. 
Bapp,  39  Minn.  .65,  38  N.  W.  926.  Miss. 
Code,  1906,  §4405;  Evans  v.  Sharkey 
County,  89  Miss.  302,  42*  So.  173.  Mo. 
Eev.  St.,  1909,  §10440;  Mayes  V.  Pal- 
mer, 206  M'o.  293,  103  S.  W.  1140; 
Bennett  v.  Hall,  184  Mo.  407,  83  S.  W. 
439;  Seafield  v.  Bohne,  169  Mo.  537,  69 
S.  W.  1051;  State  ex  rel.  Baublits  •». 
County  Court  of  Nodaway  County,  80 
Mo.  500.  N.  H.— Pub.  St.,  1901,  ch.  68, 
§2;  Bickford  v.  Town  of  Pranconia,  73 
N.  H.  194,  60  Atl.  98;  Underwood  v. 
Bailev,  56  1ST.  H.  187;  Boston,  etc.  E. 
Co.  v.  Cilley,  44  N.  H.  578.  N.  Y.— Peo- 
ple ex  rel.  Cook  v.  Hildreth,  126  N.  Y. 
360,  27  N.  E.  558;  Matter  of  Glenside 
"Woolen  Mills,  92  Hun  188,  36  N.  Y. 
Slipp.  593;  People  ex  rel.  Banner  v. 
Temple,  27  Hun  128.  N.  C— Rev.,  1905, 
§§2683,  2690;  Cook  v.  Vickers,  141  N. 
C.  101,  53  S.  E.  740;  Eussell  v.  Leather- 
wood.  114  N.  C.  683,  19  S.  E.  643; 
McDowell  v.  Western  North  Carolina 
Insane  Asylum,  101  N.  C.  656,  8  S.  E. 
118;  King  v.  Blackwell,  96  N.  C.  322, 
1  S.  E.  485;  Smith  v.  Harlrins,  39  N, 
C.  486.  Ohio. — Geddes  v.  Rice,  24  Ohio 
St.  60;  Duncan  v.  Ferguson,  Wright 
740.  Okla.—XJen.  St.,  1908,  §6244.  Ore. 
L.  O.  L.,  §6292;  Miller  v.  Union  County, 
48  Ore.  266,  86  Pac.  3;  McCall  v.  Mar- 
ion County,  43  Ore.  536,  73  Pac.  1030, 
75  Pac.  140;   Hammer  v.  Polk  County, 

15  Ore.  578,  16  Pac.  420.  Pa.— Act  of 
May  26,  1891,  §1,  P.  L.  116  (Purdon's 
Dig.,  13th  ed.,  p.  4240);  Act  of  April 
15,  1891,  §1,  P.  L.  17  (Purdon's  Dig., 
13th  ed.,  p.  4237);  Kohler  v.  Butler 
County,  31  Pa.  Super.  305;  Spear  v. 
Montgomery  County,  24  Pa.  Co.  Ct.  177, 

16  Montg.  157;  Stauffer  v.  Lower  Swat- 
ara  Twp.,  8  Pa.  Dist.  104,  22  Pa.  Co. 
Ct.  151,  2  Dauphin  25,  7  Del.  Co.  329. 
R.  I.— Gen.  Laws,  1909,  ch.  82,  §11} 
Knowles  v.  Dist.   of  Narragansett,  23 
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R.  I.  339,  50  Atl.  386.  S.  C— Code, 
1902,  §1393.  S.  D— Williams  V:  Turner 
Twp.,  15  S.  D.  182,  87  N.  W.  968;  Town 
of  Dell  Rapids  v.  Irving,  9  S.  D.  222,  - 
68  N.  W.  313;  Town  of  Wayne  v.  Cald- 
well, 1  S.  D.  483,  47  N.  W.  547,  36  Am. 
St.  Rep.  750.  Tenn. — Shannon's  Code, 
§1625;  Hawkins  v.  Justices  of  Trous- 
dale County,  12  Lea  351,  356;  Beard  v. 
Justices  of  Campbell  County,  31  Head 
97;  Patton  v.  Clark,  9  Yerg.  268  (under 
Act  of  1827,  c.  69,  §2).  Tex.— Sayles' 
Tex.  Civ.  St.,  art.  4677;  Taylor  v. 
Travis  County,  77  Tex.  333,  14  S.  W. 
137;  Huggins  v.  Hurt,  23  Tex.  Civ.  App. 
404,  56  S.  W.  944;  Galveston,  etc.  E.  Co. 
v.  Baudat,  18  Tex.  Civ.  App.  595,  45 
S.  W.  939;  Vogt  V.  Bexar  County,  16 
Tex.  Civ.  App.  .567,  42  S.  W.  127.  Va. 
Hancock  v.  Eichmond,  etc.  E.  Co.,  3 
Gratt.  313.  Wash. — Pearson  v.  Island 
County,  3  Wash.  497,  28  Pac.  1108. 
Wis.— St.,  1898,  §1276;  Morris  v.  Ed- 
wards, 132  Wis.  91,  112  N.  W.  248; 
State  ex  rel.  Curtis  v.  Town  Board,  107 
Wis.  1,  82  N.  W.  550;  Brock  v.  Hishen, 
40  Wis.  674,  aff.  State  ex  rel.  Wood  0. 
Goldstucker,  40  Wis.  124. 

As  to  what  judgments  or  orders  are 
appealable,  see  infra,  II,  3,  e. 

The  object  of  the  appeal  is  to  give 
the  parties  the  benefit  of  a  trial  of 
fact,  in  a  court  where  a  jury  can  be 
called,  where  the  rules  of  law  can  be 
applied,  and  the  points  in  controversy 
judicially  determined,  such  as,  whether 
the  road  is  of  public  utility,  or  whether 
an  objector  has  sustained  damages  and 
how  much,  if  any.  Kemp  v.  Smith,  7 
Ind.  471. 

Not  Applicable  to  Pending  Proceed- 
ings.— A.  statute,  giving  to  land-owners 
a  right  of  appeal  from  decisions  of 
selectmen  laying  out  highways,  will 
not  be  construed  as  applicable  to  pro- 
ceedings pending  at  the  time  of  its 
passage,  unless  such  intent  of  the  leg- 
islature is  clearly  manifested.  Boston, 
etc.  E.  v.  Cilley,  44  N.  H.  578. 

Arkansas. — The  provision  in  the  road 
law  of  1871  (Mansf.  Dig.  §5940;  Kir- 
by's  Dig.,  §3006),  for  an  appeal  from 
the  final  decision  of  the  county  court, 
which  is  given  original  jurisdiction  of 
high-way  proceedings,  opening  a  county 
road  is  not  repealed  by  the  general  act 
of  later  date,  regulating  appeals  from 
final  orders  and  judgments  of  the 
county  court.  The  former  is  a  special 
provision  governing  a  class  of  cases 
in  which  the  public  interest  demanded 
special  protection.     The   rule   of   eon- 
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court  to  which  such  appeal  is  taken  is  final,40  unless  a  further  appeal 
is  provided  for  by  the  statute,  as  it  does  in  some  states.41 

b.  Writ  of  Error.  —  A  writ  of  error  will  not  lie  to  review  the  pro- 
ceedings of  the  tribunal  having  supervision  and  control  of  the  estab- 
lishment of  a  highway,42  unless  provided  for  by  statute  in  such  a  case.43 


struction  is,  that  "a  general  affirma- 
tive statute  does  not  repeal  a  prior 
particular  statute,  or  particular  provis- 
ions of  a  prior  statute  on  the  same 
subject,  unless  there  is  an  invincible 
repugnancy  between  the  two."  Baugh- 
er  v.  Rudd,  53  Ark.  417,  14  S'.  W.  623. 

Maine. — For  discussion  of  historical 
development  of  statutory  right  of  ap- 
peal, see  Inhab.  of  Brunswick,  37  Me. 
446. 

Virginia. — Under  an  early  statute, 
which  declared  that  appeals  to  a  cir- 
cuit court  shall  be  demandable  as  of 
right  from  the  orders  of  a  county  or 
corporation  court,  in  controversies  con- 
cerning mills,  roads,  or  the  like,  an  ap- 
peal as  of  right  existed  where  the  con- 
troversy was  concerning  the  establish- 
ment of  a  road  (Hancock  v.  Richmond, 
etc.  E.  Co.,  3  Gratt.  313),  though-  not 
where  it  was  a  collateral  controversy, 
concerning  the  damages  occasioned  by 
a  road  already  established.  Hancock  v. 
Richmond,  etc.  B.  Co.,  3  Gratt.  313; 
Hill  v.  Salem,  etc.  T.  Co.,  1  Bob.  278. 

40.  Marion  County  v.  Harper,  44 
HI.  482.  And  see  Coon  v.  Mason  County, 
22  HI.  666. 

Where  Court  Is  Without  Jurisdiction, 
Under  the  Maryland  Code  (Pub.  Gen. 
Laws,  1904,  art.  25,  §121),  an  appeal 
is  provided  for  from  the  county  com- 
missioners  to  the  circuit  court,  and 
the  judgment  of  the  circuit  court  is 
final.  If  the  circuit  court  has  juris- 
diction then,  its  alleged  errors  and  ir- 
regularities cannot  be  reviewed  and 
corrected  in  the  court  of  appeals. 
Greenland  v.  County  Comrs.  of  Harford 
County,  68  Md.  59,  11  Atl.  581.  But 
Where  the  commissioners  have  no  juris- 
diction by  reason  of  a  failure  to  con- 
form with  the  statute,  the  circuit  court 
has  no  jurisdiction  to  enter  a  judgment 
that  could  validate  their  proceedings, 
and  an  appeal  lies  to  the  court  of  ap- 
peals. Cumberland  Val.  E.  Co.  v.  Mar- 
tin, 100  Md.  165,  59  Atl.  714. 

Under  the  New  York  Highway  Law, 
the  decision  of  the  county  court  upon 
an  appeal  from  the  decision  of 
the  highway  commissioners  as  to 
the    necessity    of    a    proposed    high- 


way is  final,  and  no  further  appeal  lies. 
Matter  of  De  Camp,  151  N.  Y.  557,  45 
1ST.  E.  1039;  In  re  Mitchell,  85  App. 
Div.  277,  83  N.  Y.  Supp.  211,  affirming 
177  N.  Y.  560,  69  N.  E.  1127.  But  its 
decision  may  be  reviewed  on  appeal  as 
to  questions  affecting  the  power  and 
jurisdiction  of  the  county  court.  Peo- 
ple ex  rel.  Del.  etc.  E.  Co.  v.  County 
Court,  152  N".  Y.  214,  46  N.  E.  325; 
Matter  of  De  Camp,  i51  N.  Y.  557,  45 
N.  E.  1039. 

41.  Ky.— Carroll's  St.,  1909,  §4303. 
Mass. — Inhab.  of  Lanesborough  v. 
County  Comrs.,  22  Pick.  278.  Mich. 
Act  283,  Pub.  Acts,  1909;  Hartz  v. 
Brown,  165  Mich.  660,  131  N.  W.  75. 
N.  C— King  v.  Blackwell,  96  N.  C.  322, 
1  S.  E.  485.  And  see  Ashcraft  v.  Lee, 
81  N.  C.  135,  s.  c.  79  N".  C.  34,  Acts, 
1868-69,  ch.  185,  §14,  as  amended  by 
Acts  1872-73,  ch.  36,  §1.  Term.— Shields 
v.  Justices  of  Greene  County,  2  Coldw. 
60,  under  Meigs'  &  Cooper's  Code  of 
1858,  §1191.  See  Hawkins  v.  Justices 
of  Trousdale  County,  12  Lea  351,  356. 
Wis.— St.,  1898,  §1281;  State  V.  Hoelz, 
69  Wis.  84,  33  ST.  W.  597. 

42.  Ala.— Hill  v.  Bridges,  6  Port. 
197,  judgment  of  court  of  commission- 
ers of  roads  and  revenue  refusing  to 
lay  out  a  road.  Me. — Bank's  Appeal, 
29  Mo.  288.  Md. — Savage  Mfg.  Co.  v. 
Owings,  3  Gill  497.  N.  H. — Dorchester 
V.  Wentworth,  31  N".  H.  451. 

A  writ  of  error  will  not  lie  to  a  court 
vested  with  special  jurisdiction,  and 
which  does  not  proceed  according  to 
the  course  of  the  common  law.  See 
the  title  "Writ  of  Error." 

"The  proceedings,  relative  to  high- 
ways, are  not  according  to  the  course 
of  the  common  law,  and  errors  in  the 
record  could  not  lay  the  foundation  for 
a  writ  of  error."  Bank's  Appeal,  29 
Me.  288. 

43.  Com.  v.  Dudley,  5  T.  B.  Mon. 
(Ky.)  21.  And  see  Comrs.  of  Wood 
County  v.  Junkins,  19  Ohio  St.  348. 

When  Writ  of  Error  Will  Lie  to 
Court  to  Which  Appeal  Taken. — If  the 
circuit  court  to  which  the  statute  gives 
an  appeal,  has  jurisdiction,  its  alleged 
errors  and  irregularities  cannot  be  re- 
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i  c.  Certiorari  or  Writ  of  Review.  —  While  a  writ  of  certiorari  or  a 
statutory  writ  of  review,  which  is  governed  by  the  same  rules  as  a  writ 
of  certiorari,  the  name  only  being  changed,  will  not  ordinarily  lie  to 
review  such  proceedings,  if  there  is  an  adequate  remedy  by  appeal,44 


viewed  and  corrected  by  writ  of  error 
in  a  higher  court.  Greenland  v.  County 
Comrs.  of  Harford  County,  68  Md.  59, 
11  Atl.  581.  And  see  Coon  v.  MaBon 
County,  22  •  111.  666.  But  if  the  cir- 
cuit court  assumes  a  jurisdiction  which 
does  not  belong  to  it,  and  the  proceed- 
ings are  coram  non  judici,  the  interpo- 
sition of  the  court  of  appeals  is  prop- 
erly invoked.  Greenland  v.  County 
Comrs.  of  Harford  County,  supra. 

44.  Ark. — Lorfoke  County  v.  Carl 
Lee,  98  Ark.  345,  135  S.  W.  833.  111. 
Hegenbaumer  v.  Heckenkamp,  202  111. 
621,  67  N.  E.  389;  Wright  v.  Highway 
Comrs.,  150"  111.  138,  36  N.  E,  980.  la. 
McCrory  v.  Griswold,  7  Iowa  248.  Me. 
Hodgdon  v.  County  Comrs.,  68  Me.  226. 
Md.— Gaither  v.  Watkins,  66  Md.  5T6, 
8  Atl.  464,  "except  for  the  purpose 
of  testing  the  jurisdiction  of  the  trib- 
unal below."  Mich. — Hartz  v.  Brown, 
165  Mich.  660,  131  N.  W.  75;  Nightin- 
gale v.  Simmons,  66  Mich.  528,  33  N. 
W.  414;  Flint,  etc.  R.  Co.  v.  Norton,  64 
Mich.  248,  31  N.  W.  134;  People  ex  rel. 
Bingham  v.  Brighton,  20  Mich.  57.  Mo. 
State  ex  rel.  Baublits  v.  County  Court 
of  Nodaway  County,  80  Mo.  500,  where 
there  is  no  pretense  that  relator  was 
prevented  from  taking  his  appeal  by  a 
misfortune  to  him,  or  by  any  fraudulent 
or  unfair  practice  of  his  adversaries. 
N.  H. — Boston  &  Maine  R.  V.  Polsom, 
46  N.  H.  64.  N.  Y. — People  ex  rel.  Del., 
etc.  R.  Co.  v.  County  Court,  152  N.  Y. 
214,  46  N.  E.  325,  affirming  4  App.  Div. 
542,  38  N.  Y.  Supp.  920;  People  v.  Tur- 
ner, 8  App.  Div.  395,  40  N.  Y.  Supp. 
839.  And  see  People  ex  rel.  Hanford 
v.  Thayer,  88  Hun  136,  34  N.  Y.  Supp. 
592. 

See  generally  the  title  "Certiorari," 
vol.  4,  p.  895.  See  also  the  title  "Re- 
view." 

"The  highway  commissioners  having 
full  jurisdiction  of  the  subject  matter 
and  the  persons  to  enter  the  order  es- 
tablishing the  road  in  question,  and  the 
justice  of  the  peace  having  like  juris- 
diction to  entertain  and  decide  the  pro- 
ceedings to  assess  the  compensation  to 
be  paid  to  appellants  for  their  lands 
to  be  taken,  and  the  statute  having 
provided  a  plain  and  adequate  remedy 
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by  appeal  from  the  action  of  the  com- 
missioners and  of  the  justice  of  the 
peace  and  no  reason  being  shown  why 
such  remedy  had  not  been  availed  of, 
the  trial  court  properly  declined  to 
grant  a  writ  of  certiorari  to  bring  such 
proceedings  in  view  by  that  process." 
Hegenbaumer  v.  Heckenkamp,  202  111. 
621,  G7  N.  E.  389. 

While  an  appeal  is  pending  from  the 
decision  of  county  commissioners  lo- 
cating or  discontinuing  a  way,  there 
can  be  no  use  or  propriety  in  petition- 
ing the  supreme  court  for  a  writ  of 
certiorari  to  quash  the  record  of  the 
commissioners.  Hodgdon  v.  County 
Comrs.,  68  Me.  226. 

Where  the  highway  board  or  tribunal, 
without  jurisdiction  of  the  subject  mat- 
ter, has  attempted  to  lay  out  a  road, 
an  appeal  is  not  the  exclusive  remedy, 
and  does  not  preclude  resort  to  cer- 
tiorari. Schuchman  v.  Comrs.  of  High- 
ways, 52  111.  App.  497;  Names  V.  Comrs. 
of  Highways,  30  Mich.  490.  In  both 
cases  the  court  lacked  jurisdiction  be- 
cause of  the  failure  to  give  notice  of 
the  proceedings  to  establish  the  high- 
way in  question;  and  in  the  latter  case 
the  court  said:  "A  party  who  is  not 
notified  of  the  proceedings  can  lose 
nothing  by  a  failure  to  appeal;  and 
though  it  is  true  when  the  proceedings 
are  void,  he  may  treat  them  as  being 
so,  and  bring  trespass  when  he  is  dis- 
turbed, we  do  not  think  that  the  most 
appropriate  remedy.  The  most  suitable 
remedy  is  one  which  will  remove  all 
excuse  for  trespasses,  and  which  may 
reach  other  errors  as  well  as  those 
which  are  fatal  when  the  proceedings 
are  attacked  collaterally." 

Certiorari  To  Review  Proceedings 
Upon  Appeal  From  Highway  Board. 
Where  the  decision  of  the  board  or 
tribunal  to  which  an  appeal  is  taken 
from  the  highway  commissioner  is 
made  final  and  conclusive,  and.  there 
are  no  peculiar  or  exceptional  circum- 
stances indicating  that  any  special 
grievance  will  result  from  the  denial 
of  the  remedy,  a  writ  of  certiorari  will 
not  be  granted  to  review  the  judgment 
of  the  board  on  appeal.  Soller  v.  T. 
Board  of  Twp.  of  Brown,  67  Mich.  422, 
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by  a  writ  of  error,45  or  any  other  proceeding,46  in  the  absence  of 
such  remedies,  however,  either  certiorari  or  a  writ  of  review  will  gen- 
erally lie  to  review  such  proceedings,47  as  well  as  the  proceedings  upon 


34  N.  W.  888.  _  Nor  will  the  writ  be 
allowed  to  review  the  proceedings  of 
the  highway  commissioners,  where  one 
dissatisfied  with  their  action  in  lay- 
ing out  a  proposed  highway  takes  ad- 
vantage of  the  appropriate  statutory 
remedy  by  appeal,  unless  there  are  pe- 
culiar and  exceptional  circumstances 
existing,  indicating  that  some  special 
grievance  will  result  from  the  denial  of 
the  remedy.  Burt  v.  Comrs.,  32  Mich. 
190. 

45.  Inhab.  of  Nobleboro  v.  County 
Comrs.,  68  Me.  548. 

In  Inhab.  of  Nobleboro  v.  County 
Comrs.,  68  Me.  548,  there  was  no  error 
apparent  in  the  records  of  the  county 
commissioners,  the  error  appearing  only 
in  the  records  of  the  supreme  judicial 
court,  of  the  proceedings  in  that  court, 
and  a  writ  of  certiorari  was  not  the 
proper  remedy  to  correct  such  error. 
It  should  have  been  by  writ  of  error. 

46.  Petition  of  Tucker,  27  N.  H.  405; 
People  v.  McDonald,  4  Hun  (N.  Y.) 
187,  affirming  69  N.  Y.  362. 

In  New  Jersey,  the  remedy  of  one  in- 
jured or  aggrieved  by  the  action  of  the 
surveyors,  appointed  by  the  court  to 
lay  out  a  highway,  is  by  filing  a  caveat 
against  the  recording  of  the  return  of 
the  surveyors,  and  an  application  to 
the  court  for  the  appointment  of  free- 
holders to  review  their  action,  and  not 
by  certiorari  (see  Comp.  St.,  1910,  title, 
Roads,  and  Devine  v.  Olney,  68  N.  J. 
L.  284,  53  Atl.  466).  But  where  the 
court  is  without  original  jurisdiction, 
by  reason  of  an  insufficient  petition 
for  the  appointment  of  surveyors, 
the  subsequent  action  of  the  court  in 
appointing  the  surveyors,  and  the  sub- 
sequent proceedings  of  the  surveyors  in 
laying  out  a  road  and  making  their  re- 
turn thereof,  are  coram  tion  judici,  and 
though  one  files  a  caveat  against  it,  and 
applies  to  the  court,  under  the  statute, 
for  and  obtains  the.  appointment  of 
chosen  freeholders  to  review  the  action 
of  the  surveyors,  this  action  on  his 
part  does  not  prevent  him  from  there- 
after contesting  the  legality  of  the 
proceedings  by  certiorari.  Walker  v. 
Winkler,  60  N.  J.  L.  105,  37  Atl.  445. 

47.  See  the  following  cases:  Ala. 
Ex  parte  Keenan,  21  Ala.  558;  Comrs. 
Court   of   Talladega  v.    Thompson,    18 


Ala.  694.  Oal. — Keys  v.  Board,  etc.  of 
Marin  County,  42  Cal.  252.  Ga.— At- 
lanta, etc.  B.  Co.  v.  Bedwine,  123  Ga. 
736,  51  S.  E.  724.  HI.— Perry  v.  Boz- 
arth,  95  111.  App.  566,  reversed  on  other 
grounds  in  198  111.  328,  64  N.  E.  1076. 
la. — Tiedt  v.  Carstensen,  61  Iowa  334, 
16  N.  W.  214;  Chambers  v.  Lewis,  9 
Iowa  583.  Me. — White  v.  County 
Comrs.,  70  Me.  317;  Gay  v.  Bradstreet, 
49  Me.  580,  77  Am.  Dec.  272;  Long- 
fellow v.  Quimby,  29  Me.  196,  48  Am. 
Dec.  525.  Mass. — Dwight  v.  City  Coun- 
cil of  Springfield,  4  Gray  107;  Parks 
v.  Mayor,  etc.  of  Boston,  8  Pick.  218, 
19  Am.  Dec.  322.  Mich. — People  ex  rel. 
Bingham  v.  Brighton,  20  Mich.  57,  to  re- 
view questions  other  than  those  of 
damages  solely,  remedy  in  such  case 
being  appeal.  N.  H. — Boston,  etc.  B. 
v.  Folsom,  46  N.  H.  64.  N.  Y.— People 
ex  rel.  v.  Harris,  63  N.  Y.  391;  People 
ex  rel.  Dexter  v.  Mosier,  56  Hun  64,  8 
N.  Y.  Supp.  621.  Ore. — Canyonville, 
etc.  Boad  Co.  v.  County  of  Douglas,  5 
Ore.  280;  Thompson  v.  Multnomah 
County,  2  Ore.  34.  Pa.— Case  of  Schuyl- 
kill Palls  Eoad,  2  Binn.  250;  Earl  v, 
Byan,  41  Pa.  Super.  448,  under  stat- 
ute providing  for  writ  of  certiorari  to 
review  such  proceedings.  Tenn. — Cow- 
an's Case,  1  Overt.  310.  Vt. — -Adams 
v.  Newfane,  8  Vt.  271,  and  generally 
the  title,   "Certiorari,"  vol.  4,  p.  899. 

The  proceedings  of  the  inferior  tri- 
bunal, in  laying  out  and  establishing 
a  road,  involve  the  exercise  of  judicial 
functions  in  the  sense  of  rendering 
those  proceedings  the  subject  of  re- 
view, through  the  instrumentality  of 
the  writ  of  certiorari.  Cal. — Keys  V. 
Board  of  Supervisors  of  Marin  County, 
42  Cal.  252.  Mass. — Parks  v.  Mayor, 
etc.  of  Boston,  8  Pick.  218,  19  Am.  Dec. 
322.  Mich. — People  ex  rel.  Bingham 
v.  Brighton,  20  Mich.  57. 

Where  it  appears  that  the  highway 
tribunal  had  jurisdiction  and  proceeded 
according  to  law,  it  would  seem  that 
the  writ  should  not  issue,  however. 
Behrens  v.  Comrs.  of  Highways,  169  111. 
558,  565,  48  N.  E.  578.  And  see  Hisfe- 
tower  v.  Jones,  85  Ga.  697,  11  S.  E.  872. 

Where  Appeal  Refused. — Where  the 
court  having  original  jurisdiction  in  a 
proceeding  for  laying  out  a  road  re- 
fuses an  appeal,  a  writ  of  certiorari 
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appeal  from  the  highway  board  or  tribunal,48  especially  where  the  ap- 
peal is  simply  to  another  local  board  or  tribunal.49 

d.  In  Equity.  —  If  neither  of  the  foregoing  remedies  at  law,  by  ap- 
peal or  certiorari,  are  available  to  one  aggrieved  by  irregularities  in  the 
proceedings  for  the  establishment  of  a  highway,  he  may  have  such  pro- 
ceedings  vacated  in  a  suit  in  equity.60  ■ 

A  cross-complaint  to  an  action  to  enjoin  the  obstructing  of  a  highway, 
which  attacks  the  regularity  of  the  proceedings  for  the  establishment  of 
the  highway,  is  a  direct  attack.61 

e.  Collateral  Attack.  —  "Where  the  highway  board  or  tribunal  has 
acquired  full  and  complete  jurisdiction  over  the  parties  and  the  subject- 
matter  in  a  statutory  proceeding  for  the  laying  out  or  establishing  of 
a  highway,  its  proceedings  are  not  subject  to  collateral  attack,52  in  ae- 


will  lie  to  bring  up  the  cause  to  tlie 
circuit  court.  Shields  V.  Justices  of 
Greene  County,  2  Goldw.  (Tenn.)   60. 

Proceedings  by  a  Town. — At  an  early 
date,  in  several  New  England  states,  a 
distinction  prevailed  as  to  ways  loea« 
ted  upon  a  report  by  the  selectmen  and 
acceptance  by  the  town,  and  a  loca- 
tion by  county  commissioners;  in  the 
former  case,  certiorari  would  not  lie 
to  review  the  proceedings.  Me. — Gay 
v.  Bradstreet,  49  Me.  580,  77  Am.  Dec. 
272;  Harlow  v.  Pike,  3  Me.  438;  Todd 
v.  Inhab.  of  Rome,  2  Me.  55.  Mass. 
Durant  v.  City  of  Laurence,  1  Allen 
125;  Bobbins  v.  Inhab.  of  Lexington,  8 
Cush.  292.  N.  H.— Bobbins  v.  Town  of 
Bridgewater,  6  N.  H.  524. 

48.  People  v.  Van  Alystyne,  32 
Barb.  (N.  Y.)  131;  Lawton  v.  Comrs. 
of  Highways,  2  Caines  (N.  T.)  179  (cer- 
tiorari lies  to  judges  of  common  pleas, 
on  an  appeal  to  them  from  highway 
commissioners). 

49.  Comrs.,  etc.  of  Butler  Grove  v. 
Barnes,  195  111.  43,  62  N.  E.  775;  Bav- 
atte  v.  Bace,  152  111.  672,  38  N.  E.  933. 

50.  Williams  v.  Bd.  of  Comrs.  of 
Boutt  County,  37  Colo.  55,  84  Pac.  1109. 

Where  the  allegations  of  the  plead- 
ings are  to  the  effect,  that  the  party 
aggrieved  at  all  times  protested  against 
and  objected  to  the  opening  of  the 
road  through  her  premises;  that  when 
plaintiff  proceeded  to  open  the  road, 
entered  upon  her  premises  and  took 
possession  of  the  same,  removed  and 
destroyed  her  fences,  she  caused  the 
same  to  be  replaced,  which  acts  upon 
her  part  are  the  basis  of  the  complaint 
upon  which  an  injunction  is  granted 
restraining  the  obstructing  of  the  road; 
that  at  no  time  did  she  consent  to  the 
unauthorized  and  unlawful  acta  of  the 
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plaintiff,  but  at  all  times  objected  to 
the  same,  there  is  no  merit  in  a  con- 
tention, that  the  allegations  of  the 
cross-complaint,  by  which  the  proceed- 
ings for  the  establishing  of  the  road 
were  attacked,  disclose  that  cross- 
complainant  was  guilty  of  laches  and 
bad  faith,  and  for  that  reason  not  en- 
titled to  equitable  relief.  Williams  v. 
Bd.  of  Comrs.  of  Boutt  County,  37 
Colo.  55,  61,  84  Pac.  1109. 

51.  Williams  v.  Bd.  of  Comrs.  of 
Boutt  County,  37  Colo.  55,  84  Pac.  1109, 
since  the  right  to  attack  a  judgment 
for  jurisdictional  infirmity,  or  for 
fraud,  is  not  confined  to  the  complaint. 

If  the  attack  is  based  on  an  irregu- 
larity in  posting  the  notices  required  by 
statute,  the  posting  of  the  required 
notices  being  jurisdictional,  it  is  not 
necessary  to  allege  a  fraudulent  pur- 
pose in  posting  or  failing  to  post  the 
notices,  or  that  the  parties  complain- 
ing did  not  see  or  read  them,  or  that 
the  parties  had  no  notice  of  the  pro- 
ceedings. Williams  v.  Bd.  of  Comrs.  of 
Boutt  County,  37  Colo.  55,  60,  84  Pac. 
1109. 

If  the  statute  requires  the  notices 
provided  for,  to  be  posted  in  the  "most 
public  places  along  the  proposed  road," 
the  pleading  is  sufficient,  where  it  al- 
leges that  one  of  the  notices  was  posted 
over  a  mile  from  the  nearest  point  of 
the  road,  without  alleging  that  the 
notice  was  not  posted  in  one  of  the 
"most  public  places"  along  the  line 
of  the  proposed  road.  Williams  v.  Bd. 
of  Comrs.  of  Boutt  County,  37  Colo.  55, 
61,  84  Pac.  1109. 

52.  Ark. — Boad  Improvement  Dist. 
v.  Winkler,  102  Ark.  553,  145  S.  W. 
209;  Brumley  v.  State,  83  Ark.  236,  103 
S.  W.  615;   Howard  v.  State,  47  Aik. 
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431,  2  S.  W.  331.  Cal.— San  Mateo 
County  v.  Coburn,  130  Cal.  631,  63  Pae. 
78,  621;  Siskiyou  County  v.  Gamlich, 
110  Cal.  94,  42  Pao.  468;  Humboldt 
County  v.  Dinsmore,  75  Cal.  604,  17  Pae. 
710;  County  of  Sacramento  v.  Glann,  14 
Cal.  App.  780,  113  Pae.  360;  San  Luis 
Obispo  County  v.  Simas,  1  Cal.  App. 
175,  81  Pae.  972.  Colo.— See  Williams 
V.  fid.  of  Comrs.  of  Koutt  County,  37 
Colo.  55,  84  Pae.  1109.  Conn.— Fenwiek 
Hall  Co.  v.  Town  of  Old  Saybrook,  69 
Conn.  32,  36  Atl.  1068.  Ida.— Canyon 
County  v.  Toole,  9  Idaho  561,  75  Pae. 
609.  HI. — Hankins  v.  Calloway,  88  111. 
155;  Wells  v.  Hicks,  27  111.  342;  Looby 
v.  Austin,  19  III.  App.  325.  Ind. 
Helms  v.  Bell,  155  Ind.  502,  58  N".  E. 
707;  Layman  v.  Hughes,  152  Ind.  484,, 
51  N.  E.  1058;  Evans  v.  West,  138  Ind. 
621,  38  N.  E.  65;  Rassier  v.  Grimmer, 
130  Ind.  219,  28  N.  E.  866,  29  N.  B. 
918;  Adams  v.  Harrington,  114  Ind.  66, 
14  N.  E.  603;  Phillips  v.  Hutchinson, 
34  Ind.  App.  486,  73  1ST.  E.  159.  la. 
Larson  v.  Fitzgerald,  87  Iowa  402,  54 
N.  W,  441;  Knowles  v.  City  of  Mus- 
catine, 20  Iowa  248;  Davenport  M.  S. 
F.  &  L.  Assn.  v.  Schmidt,  15  Iowa  213; 
Smiths  v.  Dubuque  County,  1  Iowa  492. 
Kan — Molyneux  v.  Grimes,  78  Kan. 
830,  98  Pae.  278;  Willis  v.  Sproule,  13 
Kan.  257.  See  Hentzler  v.  Bradbury,  5 
Kan.  App.  1,  47  Pae.  330.  Ky.— Com. 
V.  Ditto,  Hard.  442.  La. — Fuselier  v. 
Police  Jury,  109  La.  551,  33  So.  597. 
Me. — Blaisdell  v.  Inhab.  of  Town  of 
York,  110  Me.  500,  87  Atl.  361;  Cash- 
ing v.  Webb,  102  Me.  157,  66  Atl.  719; 
Higgins  v.  Hamor,  88  Me.  25,  33  Atl. 
655;  Inhab.  of  Topsham  v.  Inhab.  of 
Lisbon,  65  Me.  449;  State  v.  Inhab.  of 
Madison,  63  Me.  546.  Md. — Tyson  v. 
Oomrs.  of  Baltimore  County,  28  Md. 
510,  525.  Mass.— Gilkey  v.  Watertown, 
141  Mass.  317,  5  N.  E.  152;  Durant  v. 
City  of  Lawrence,  1  Allen  125.  Mich. 
Campau  v.  Le  Blanc,  127  Mich.  179,  86 
N.  W.  535;  People  ex  rel.  Anderson  v. 
Township  Board,  2  Mich.  188.  Miss. 
Illinois  Cent.  R.  Co.  V.  Swalm,  83  Miss. 
631,  36  So.  147.  Mo.— Seafield  v. 
Bohne,  169  Mo.  537,  69  S.  W.  1051; 
Baubie  v.  Ossman,  142  Mo.  499,  44  S. 
W.  338;  Mitchell  v.  Kansas  City,  et« 
R.,  138  Mo.  326,  39  S.'W.  790;  Walker 
v.  Likens,  24  Mo.  298.  N.  H.— Spauld- 
ing  v.  Groton,  68  N.  H.  77,  44  Atl.  88; 
Bryant  v.  Tamworth,  68  N.  H.  483,  39 
Atl.  431;  Dana  v.  Craddock,  66  N.  H. 
593,  32  Atl.  757;  State  v.  Weare,  38 
N.  H.  314.     N.  J.— Seabright  v.  Cen- 


tral R.  Co.,  73  N.  J.  L.  625,  64  Atl. 
131;  Humphreys  v.  Mayor,  ete.  of 
Woodstown,  48  N.  J.  L.  588,  7  Atl.  301; 
Tainter  v.  Mayor  of  Morristown,  19  N. 
J.  Eq.  46,  59.  K  Y.— People  v.  Mills, 
109  N.  Y.  69,  15  N.  E.  886;  Mayer  v. 
Mayor,  ete.  of  New  York,  101  N.  Y. 
284,  4  N".  E.  336;  Ham  v.  Silvernail,  7 
Hun  33;  Cooper  v.  Bean,  5  Lans.  318. 
N.  C— State  v.  Yoder,  132  N.  C.  1111, 
44  S.  E.  689;  State  v.  Joyce,  121  N.  O. 
610,  28  S.  E.  366;  State  v.  Smith,  100 
N.  C.  550,  6  S.  E.  251.  N.  D.— Ekwort- 
zell  v.  Blue  Grass  Tp.,  147  N.  W.  726. 
Ohio.— McClelland  v.  Miller,  28  Ohio 
St.  488.  Ore.— Bewley  v.  Graves,  17 
Ore.  274,  282,  20  Pae.  322.  Pa.— Cres- 
cent Twp.  v.  Pittsburg,  ete.  R.  Co.,  210 
Pa.  334,  59  Atl.  1103;  Fowler  v.  Jen- 
kins, 28  Pa.  176.  S.  C.— State  v.  Ken-- 
dall,  54  S.  C.  192,  32  S.  E.  300.  S.  D. 
Yankton  County  v.  Klemisch,  11  S.  D. 
170,  76  JJ.  W.  312.  Tex.— Kelley  v. 
State,  46  Tex.  Crim.  23,  80  S.  W.  382; 
Crouch  v.  State,  39  Tex.  Crim.  145,  45 
S.  W.  578;  Vogt  v.  Bexar  County,  16 
Tex.  Civ.  App.  567,  42  S.  W.  127;  Sneed 
v.  Falls  County  (Tex.  Civ.  App.),  42 
S.  W.  121.  Vt.— Fitch  v.  Flanders,  27 
Vt.  608;  State  V.  Vernon,  25  Vt.  244. 
Wash. — State  ex  rel.  Pagett  v.  Superior 
Court,  47  Wash.  11,  91  Pae.  241.  Wis. 
See  Blair  v.  Milwaukee  L.,  etc.  Co.,  110 
Wis.  64,  85  N.  W.  675. 

Indiana. — "While  the  commissioners' 
court  is  a  court  of  limited  jurisdiction, 
and  the  same  presumption  of  regularity 
does  not  attach  to  the  proceedings  of 
such  courts  as  to  the  proceedings  of 
courts  of  general  jurisdiction,  yet, 
when  it  affirmatively  appears  that  a 
court  of  limited  jurisdiction  has,  in  a 
given  case,  acquired  jurisdiction  both 
of  the  subject-matter  and  of  the  par- 
ties to  the  litigation,  and  that  the 
judgment  rendered  is  such  as  it  might 
rightfully  render  in  such  a  case,  the 
same  presumption  of  regularity  at- 
taches to  its  proceedings  as  to  the_  pro- 
ceedings of  a  court  of  general  juris- 
diction, and  its  judgments  are  alike 
unassailable  by  collateral  attack. 
Stoddard  v.  Johnson,  75  Ind.  20;  Argo 
v.  Barthand,  80  Ind.  63;  Featherston 
v.  Small,  77  Ind.  143;  Stipp  v.  Claman, 
123  Ind.  532  (537)."  Rassier  v.  Grim- 
mer, 130  Ind.  219,  28  N.  E.  866,  29  N. 
E.  918. 

In  Road  Imp.  Dist.  v.  Winkler,  102 
Ark.  553,  145  S.  W.  209,  it  was  con- 
tended that  the  order  establishing  the 
public  road  was  null  and  void,  for  the 
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reason  that  it  did  not  appear  that 
proper  notice  was  given  of  the  filing  of 
the  petition  seeking  the  establishment 
of  said  road  or  of  the  appointment  of 
viewers  or  of  their  report  thereon.  The 
■  court  said:  "By  virtue  of  section  28 
of  article  7  of  the  Constitution  of  1-874, 
the  county  court  is  given  exclusive  jur- 
isdiction over  all  matters  relating  to 
roads,  and  thereby  it  obtained  juris- 
diction of  the  subject'matter  to  which, 
this  petition  applied.  The  county  court, 
in  the  matter  of  laying  out  and  estab- 
lishing public  roads  of  the  county,  is  a 
court  of  superior  jurisdiction.  This  is 
a  collateral  attack  made  upon  a  judg- 
ment of  that  court.  The  judgment  of  a 
court  of  superior  jurisdiction,  like  that 
,  of  a  court  of  general  jurisdiction,  is 
presumed  to  be  valid.  Having  jurisdic- 
tion over  the  subject-matter,  which  by 
the  constitution  is  granted  to  it,  it  will 
be  presumed  that  the  county  court  has 
exercised  the  powers  thus  confided  to 
it  in  a  legal  and  valid  manner.  To 
give  it  full  and  complete  jurisdiction, 
it  was  only  necessary  that  notice  should 
be  given  as  prescribed  by  the  statute 
of  the  presentation  of  this  petition,  in 
order  that  all  persons  might  be  bound 
thereby.  Unless  it  appears  from  the 
record  itself,  or  from  evidence  aliunde, 
that  the  facts  essential  to  the  juris- 
diction of  such  court  did  not  exist,  a 
collateral  attack  upon  a  judgment  rend- 
ered by  it  establishing  a  public  road 
will  not  prevail.  Brumley  v.  State,  83 
Ark.  236,  103  S.  W.  615.  ...  No  proof 
was  introduced  to  rebut  the  presump- 
tion that  said  notice  was  given  as  re- 
quired by  the  statute,  and  it  does  not 
appear  from  the  record  itself  that  such 
notice  was  not  given.  The  county  court 
had  the  power  to  determine  whether 
notice  had  been  given  as  required  by 
law  for  the  institution  of  the  proceed- 
ing for  the  establishment  of  this  pub- 
lic road  and  the  sufficiency  of  the  proof 
thereof.  It  was  not  required  to  spread 
upon  the  record  the  evidence  by  which 
it  ascertained  that  notice  had  been 
given.  The  record  of  the  county  court 
purporting  to  establish  a  public  road 
is  at  least  prima  facie  evidence  that 
it  has  been  legally  established,  and  this 
is  especially  true  upon  collateral  at- 
tack. .  .  .  The  county  court  having 
jurisdiction  over  the  subject-matter  of 
a  petition  seeking  to  establish  a  pub- 
lic road,  and  notice  in  the  first  in- 
stance having  been  given  as  required 
by    statute,    the    jurisdiction    of    the 

Vol.  XI 


county  court  to  proceed,  therein  became 
complete.  Thereafter  the  failure  to 
take  the  various  further  steps  pre- 
scribed by  statute  were  but  irregular- 
ities in  the  exercise  of  the  county 
court's  jurisdiction  which  could  be  cor- 
rected upon  appeal,  but  which  would 
not  make  its  order  establishing  the  road 
null  and  void." 

When  Second  Petition  for  Establish- 
ment of  Same  Road  Cannot  Be  Main- 
tained.— Where  an  order  establishing  a 
highway  upon  the  payment  of  a  certain 
sum  claimed  as  damages  by  a  land 
owner,  is  made  in  a  proper  proceeding, 
it  assumes  the  character  of  a  binding 
adjudication,  and  parties  cannot  avoid 
the  same  by  subsequently  presenting 
another  petition  for  the  establishment 
of  the  same  road  and  obtaining  another 
order  therefor  from  the  board  of  super- 
visors, conditioned  on  payment  of  a 
smaller  sum.  Hupert  v,  Anderson,  35 
Iowa  578. 

Louisiana. — Police  juries  have  author- 
ity over  public  roads  in  their  respective 
parishes.  This  includes  the  power  to 
lay  out  and  establish  public  roads.  It 
is  within  their  discretion  to  determine 
that  new  roads  shall  be  laid  out  and 
established,  and  over  what  section  of 
country  they  shall  pass,  and  from  what 
point  to  another  they  shall  run.  While 
this  discretion  is  not  an  arbitrary  one, 
the  courts  will  not  interfere  with  same 
except  in  a  clear  case  of  its  abuse.  Fu- 
selier  v.  Police  Jury,  109  La.  551,  33  So. 
597,  action  to  annul  ordinance  of  police 
jury  ordering  the  appropriation  of  the 
land  over  which  the  road  was  to  pass 
and  directing  payment  to  the  owners 
at  a  specified  rate,  and  praying  for  the 
perpetuation  of  the  injunction  prelim- 
inarily obtained,  restraining  the  jury  in 
the  premises. 

Where  Eecord  of  High-way  Proceed- 
ings Offered  as  Evidence  To  Support 
Recovery. — Where  an  action  is  for  dam- 
ages resulting  from  an  obstruction  of  a 
public  highway  alleged  to  be  duly  laid 
out  and  used  as  such,  and  the  answer 
is  a  general  denial  only,  the  plaintiff 
is  required  to  prove  only  such  facts  as 
show  that  the  commissioners  had  juris- 
diction of  the  subject-matter  and  of  the 
parties  to  the  proceeding;  but  when  he 
introduces  the  entire  record  in  proof  of 
such  allegation  in  his  complaint  as  an 
instrument  of  evidence  and  as  a  basis 
of  recovery,  the  defendant  may  attack 
such  proof  as  being  insufficient  in  the 
premises,  although  such  attack  be  col-- 
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eordance  with  the  principle  governing  the  action  of  boards  generally.53 
Such  proceedings  are  valid  until  set  aside  or  reversed  in  some  direct 
proceeding  for  that  purpose,54  such  as  an  appeal,55  or  by  a  writ  of  er- 
ror,56 or  of  certiorari  or  review.07  They  may  be,  attacked  collaterally, 
however,  where  there  is  a  want  of  jurisdiction  in  the  tribunal,  either  of 
the  subject-matter  or  by  failure  to  comply  with  the  jurisdictional  pre- 
requisites of  the  law.58 

2.  Effect  of  Proceedings  To  Review.  —  a.  Appeal.  —  An  appeal 
under  some  statutes  does  not  vacate  the  judgment  establishing  the  road, 
and  does  not  preclude  the  highway  tribunal  from  opening  the  road 
pending  the  appeal.59  Under  other  statutes,  however,  the  appeal  sus- 
pends, during  its  pendency,  all  proceedings  of  the  highway  tribunal,  at 


lateral.    Missouri  Pae.  E.  Co.  v.  Atkin- 
son, 23  Colo.  App.  357,  129  Pae.  566. 

53.  The  quasi  judicial  actiou  of  a 
board  having  by  force  of  statute  and 
proper  procedure  acquired  jurisdiction 
of  the  person  and  subject  matter  is  not 
subject  to  collateral  attack.  Yankton 
County  v.  Klemisch,  11  S.  D.  170,  76  N. 
W.  312.  And  see  generally  the  cases 
cited  in  the  next  note,  and  the  title 
"Res  Judicata." 

54.  See  generally  the  cases  cited  in 
the  preceding  notes. 

55.  See  swpra,  II,  1,  a. 

56.  See  supra,  II,  1,  b. 

57.  See  supra,  II,  1,  e. 

58.  EL— Frizell  v.  Rogers,  82  111. 
109,  notice  of  time  and  place  of  meet- 
ing for '  purpose  of  hearing  reasons 
against  laying  out  omitted.  Ind. — Hud- 
son v.  Voreis,  134  Ind.  642,  34  N.  E. 
503.  Kan. — Howard  v.  Schmidt,  70 
Kan.  640,  79  Pae.  142;  Hintzler  v.  Brad- 
bury, 5  Kan.  App.  1,  6,  47  Pae.  330. 
Me. — Haines  v.  Great  Northern  Paper 
Co.,  110  Me.  422,  86  Atl.  841;  Small  v. 
Pennell,  31  Me.  267.  Mass. — Holcomb 
V.  Moore,  4  Allen  529.  Mo. — Mulligan 
v.  Martin,  125  Mo.  App.  630,  102  S.  W. 
59.  Neb. — Peterson  v.  Fisher,  71  Neb. 
238,  98  N.  W.  660.  N.  Y.— Beardslee  v. 
Dolge,  143  N.  Y.  160,  38  N.  E.  205,  42 
Am.  St.  Eep.  707.  S.  C.— State  v.  Ken- 
dall, 54  S.  O.  192,  32  S.  E.  300.  Tex. 
Evans  v.  Santana  Live  Stock,  etc.  Co., 
81  Tex.  622,  17  S.  W.  232,  want  of 
proper  notice  to  the  owner  of  the  land 
of  contemplated  proceedings  to  open 
road. 

Unless  the  commissioners  have  juris- 
diction to  authorize  the  commencement 
of  their  proceedings,  they  are  void.  A 
general  jurisdiction  merely,  by  law, 
over  the  subject  matter,  is  not  enough; 


they  can  only  have  it  in  the  particular 
case  in  which  they  are  called  upon  to 
act,  by  the  existence  of  those  prelimi- 
nary facts,  which  confer  it  upon  them. 
Their  doings  are  ineffectual  unless  they 
have  power  to  commence  them,  and 
may  in  such  cases  be  avoided  collater- 
ally.    Small  v.  Pennell,  31  Me.  267. 

Lapse  of  time  alone  does  not  prevent 
collateral  attack  unless  rights  have 
been  acquired  by  prescription  or  dedi- 
cation. Peterson  v.  Fisher,  71  Neb.  238, 
98  N.  W.  660. 

Eight  of  attack  limited  to  landowner 
across  whose  land  road  is  opened.  Eoad 
Imp.  Dist.  v.  Winkler,  102  Ark.  553,  145 
S.  W.  209. 

A  recital  in  the  report  of  the  view- 
ers that  the  landowner  filed  with  them 
a  written  claim  for  damages  is  open  to 
contradiction  by  oral  testimony,  and 
cannot  be  made  the  basis  for  a  peremp- 
tory instruction  that  the  order  estab- 
lishing the  road  was  valid,  where  there 
was  no  conclusive  evidence  that  such 
owner  was  a  non-resident  or  that  he 
had  waived  the  service  of  the  notice 
required  by  the  statute.  Howard  v. 
Schmidt,  70  Kan.  640,  79  Pae.  142. 

59,  Hawkins  v.  Justices  of  Trous- 
dale County,  12  Lea  (Tenn.)  351,  where 
an  appeal  in  error  is  taken  as  distin- 
guished from  a  broad  appeal. 

Under  a  statute  providing  for  an  ap- 
peal from  a  judgment  of  the  county 
court  assessing  damages  in  road  cases, 
and  also  that  no  appeal  in  such  eases 
should  "operate  as  a  supersedeas  of 
the  proceedings  of  the  county  court," 
it  is  within  the  power  of  the  county 
court  either  to  stay  further  proceed- 
ings until  the  damages  are  finally  as- 
certained, or  order  the  road  to  be 
opened.  Forsyth  v.  Heege,  61  Mo.  App. 
277. 
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the  point  reached  by  them  when  the  appeal  is  taken,60  and  under 
others,  in  addition  to  suspending  further  proceedings  vacates  and  sets 
aside  the  decision  of  the  highway  tribunal,61  where  the  appeal  is  taken 
on  grounds  going  to  the  validity  of  the  entire  proceedings.62  Where, 
however,  the  appeal  is  taken  upon  grounds  affecting  the  appellant  only, 
it  suspends  only  so  much  of  the  order  of  the  highway  board  as  affects 
hijn.63    And  an  appeal  by  one  party  does  not  vacate  the  order  of  the 


0ti.  Me. — Boston,  etc.  B.  Co.  v. 
County  Comrs.,  78  Me.  169,  3  Atl.  273; 
Smith  v.  County  Comrs.,  42  Me.  395; 
Inhab.  of  Brunswick,  37  Me.  446;  Inh. 
of  Windham,  32  Me.  452.  N.  Y.— Peo- 
ple ex  rel.  Cook  v.  Hildreth,  126  N.  Y. 
360,  27  'N.  E.  558;  Clark  v.  Phelps,  4 
Cow.  190.  Ohio. — Geddes  v.  Bice,  24 
Ohio  St.  60,  until  the  order  is  affirmed 
by  the  judgment  of  the  court. 

"And  if  the  decision  of  the  appel- 
late court  is  wholly  against  the  loca- 
tion, alteration,  or  discontinuance,  no 
further  proceedings  can  be  had  by  the 
county  commissioners  in  the  premises; 
but,  if,  on  the  other  hand,  the  proceed- 
ings of  the  commissioners  are  affirmed, 
in  whole  or  in  part,  then  it  becomes 
their  duty  to  proceed  in  conformity  with 
such  decision,  and  lay  out,  alter,  or  dis- 
continue such  highway,  in  whole  or  in 
part,  as  such  judgment  may  be.  That 
is  to  say,  the  commissioners  are  to 
'proceed  from  the  point  which  they  had 
reached,  when  their  proceedings  were 
suspended  by  the  interposition  of  the 
appeal,  and  complete  the  laying  out, 
alteration,  or  discontinuance  of  such 
highway,  in  accordance  with  the  decis- 
ion of  the  appellate  court."  Smith  v. 
County  Comrs.,  42  Me.  395. 

A  resolution  discontinuing  the  high- 
way proceedings  has  no  effect  upon  the 
appeal  where  the  cause  is  in  the  ap- 
pellate court  for  trial  de  novo.  Hazard 
v.  Town  Council  of  Middleton,  12  B.  I. 
227 

61.  IU.— Pool  v.  Breese,  114  111.  594, 
3  N.  E.  714.  Ind — Black  v.  Thomson, 
107  Ind.   162,   7   N".   E.   184;    Turley  v. 

Oldham,  68  Ind.  114.     N.  H Bickford 

V.  Town  of  Franconia,  73  N.  H.  194,  60 
Atl.  98;  Morse  v.  Wheeler,  69  N.  H. 
292,  45  Atl.  561.  KT.  C— State  v.  Davis, 
159  N.  C.  455,  74  S.  E.  916.  Tenn. 
Justices  of  Greene  County  v.  Graham, 
6  Baxt.  77;  Patton  v.  Clark,  9  Yerg. 
268.  Vt.— Taft.v.  Town  of  Pittsford, 
28  Vt.  286. 

"In  highway  •  appeals  and  gen- 
erally, the  appeal  vacates  the  judg- 
ment in  the  court  below,  and  the  judg- 
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ment  in  the  appellate  court  is  a  dis- 
tinct and  original  judgment."  Bick- 
ford v.  Town  of  Franconia,  73  N.  H. 
194,  60  Atl.  98.  If  the  law  were  other- 
wise, it  might  in  some  cases  make  the 
right  of  appeal  practically  useless  to 
the  landowner;  and  in  all  cases  where 
the  road  is  not  finally  established,  might 
compel  towns  to  pay  damages  to  the 
landowner  and  perhaps  other  expenses, 
without  any  corresponding  benefit  to 
the  public.  Morse  v.  Wheeler,  69  N.  H. 
292,  45  Atl.  561. 

Even  the  power  to  vacate  the  pro- 
ceeding, conferred  upon  the  commission- 
ers of  highways  by  the  statute  has  been 
held  to  be  suspended  until  the  expira- 
tion of  one  year  from  the  making  of  the 
order  by  the  supervisors — that  is,  un- 
til the  expiration  of  the  time  during 
which  their  decision  in  regard  to  lay- 
ing out  the  road,  or  in  refusing  to  do 
the  same,  is  made  final.  Pool  v.  Breese, 
114  111.  594  3  N.  E,  714;  People  ex  rel 
Walker  v.  Comrs.  of  Highways,  103  111. 
640. 

There  is  no  error  in  overruling  a  mo- 
tion to  set  aside  the  proceedings  be- 
fore the  board  of  commissioners  made 
upon  an  appeal  therefrom,  where  the 
effect  of  the  appeal  is  to  set  them  aside 
for  the  purpose  of  a  trial  de  novo. 
Dillman  v.  Crooks,  91  Ind.  158. 

62.  Pool  v.  Breese,  114  111.  594,  600, 
3  N.  E.  714;  Justices  of  Greene  County 
v.  Graham,  6  Baxt.  (Tenn.)  77;  Pat- 
ton  v.  Clark,  9  Yerg.  ('Tenn.)  268  (where 
a  broad  appeal  is  taken). 

Where  there  is  an  appeal  upon 
grounds  affecting  the  validity  of  the 
order  to  lay  out  and  open  the  road  as 
an  entirety,  while  it  is  pending,  and 
until  a  final  order  is  made  by  the  super- 
visors as  required  by  the  statute, 
neither  the  commissioners  of  highways 
nor  others  can  lawfully  do  any  act  to 
lay  out  or  open  the  highway  under  or 
by  virtue  of  the  order  of  the  commis- 
sioners from  which  the  appeal  is  taken. 
Pool  v.  Breese,  114  111.  594,  600,  3  N.  E. 
714. 

63.  Pool  v.  Breese,  114  111.  594,  3  N. 
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highway  board  as  to  other  parties  who  have  not  joined  in  the  appeal.61 
b.  Certiorari.  —  It  is  a  general  rule  that  a  writ  of  certiorari  operates 
as  a  supersedeas  and  at  once  puts  an  end  to  further  proceedings  in  the 
cause  or  matter  removed  for  review,00  and  this  is  probably  the  effect  of 
a  certiorari  to  review  proceedings  for  the  establishing  of  a  highway."0 
3.  Procedure  Upon  Appeal  and  Error.  —  a.  To  What  Court  Ap- 
peal Lies.  —  The  court  or  tribunal  to  which  the  appeal  from  such  pro- 
ceedings should  be  taken  is  generally  specified  in  the  statute,67  and  is 
sometimes  governed  by  the  amount  in  controversy,68  and  by  a  deter- 


E.  714;  Schuchman  v.  Comrs.  of  High- 
ways, 52  111.  App.  497,  503. 

An  appeal  from  the  verdict  assessing 
appellant's  damages  does  not  suspend 
the  order  of  the  commissioners  laying 
out  the  road.  .  Schuchman  v.  Comrs.  of 
Highways,  52  111.  App.  497. 

64.  Schuchman  v.  Comrs.  of  High- 
ways, 52  111.  App.  497,  503.  And  see 
Cason  v.  Harrison,  135  Ind.  330,  35  N. 
E.  268;  Eleener  v.  Claman,  126  Ind.  166, 
25  N.  E.  900;  Stipp  v.  Claman,  123  Ind. 
532,  24  N.  E.  131;  Anderson  v.  Claman, 
123  Ind.  471,  24  N.  E.  175. 

65.  See  generally  the  title,  "Cer- 
tiorari," vol.  4,  p.  932. 

66.  Patehin  v.  Mayor  of  Brooklyn, 
13  Wend.  (N.  Y.)  664.  See  also  Hunt 
v.  Lambertville,  46  N.  J.  L.  59,  cer- 
tiorari to  review  resolution  authorizing 
construction  of  a  sewer  in  street  in 
city  had  such  effect. 

But  court  may  issue  certiorari  with- 
out stay,  as  where  plaintiff  asks  for 
both  a  certiorari  and  stay  of  proceed- 
ings and-  the  first  is  granted  and  the 
latter  denied.  Patehin  v.  Mayor  of 
Brooklyn,  13  Wend.  (N.  Y.)  664. 

67.  See  generally  the  statutes  of  the 
several  states. 

Under  the  Illinois  statute  (Hurd's 
Bev.  St.,  1909,  ch.  121,  §59),  the  ap- 
peal is  taken  from  the  decision  of  the 
highway  commissioners  to  three  super- 
visors of  the  county,  by  filing  a  writ- 
ten petition  with  some  justice  of  the 
peace  of  the  county,  asking  for  an 
appeal.  But  a  justiee  who  is  one  of 
the  petitioners  for  the  road  has  no 
jurisdiction  to  approve  the  bond  and 
select  the  supervisors,  and  thus  grant 
an  appeal  from  the  order  of  the  com- 
missioners. Gray  v.  Jones,  178  111.  169, 
52  N.  E.  941. 

In  Kentucky,  the  appeal  is  from  the 
county  court,  which  has  original  juris- 
diction, to  the  circuit  court  (Carroll's 
Ky.  St.,  1909,  §4303;  Bennett  v.  Bryan, 
1  Ky.  L.  Sep.  274),  and  from  there  to 


the  court  of  appeals.  Carroll's  Ky. 
St.,  1909,  §4303. 

Under  the  New  York  Highway  Law 
as  it  exists  at  present,  a  proceeding  in. 
the-  nature  of  an  appeal  is  found  in  a 
provision  therein  for  a  motion  to  the 
coMiiy  court  appointing  the  commission- 
ers to  lay  out  a  highway,  for  an  order 
confirming,  vacating  or  modifying  their 
decision.  Laws,  1909,  ch.  30,  §199.  Un- 
der former  laws  see  People  ex  rel.  Hub- 
bard v.  Harris,  63  N.  Y.  391;  People  v. 
Van  Alstyne,  3  Abb.  Dec.  575,  3  Keyes 
35. 

In  North  Carolina. — Eevisal  of  1905, 
§2690;  King  v.  Blackwell,  96  N.  C.  322, 

1  S.  E.  485. 

In  Tennessee. — Hawkins  v.  Justices 
of  Trousdale  County,  12  Lea  351,  356; 
Shields  v.  Justices   of   Greene   County, 

2  Coldw.  60. 

In  Texas  under  the  statute  providing 
for  the  establishment  of  first  class 
roads  from  county  seat  to  county  seat, 
the  appeal  should  be  taken  from  pro- 
ceedings therefor  to  the  district  court, 
and  not  to  the  county  court.  Northing- 
ton  v.  Taylor  County  (Tex.  Civ.  App.)f 
62  S.  W.  936. 

In  Wisconsin.— St.,  1898,  §1276;  Brock 
v.  Hishen,  40  Wis.  674,  following  State 
ex  rel.  Wood  v.  Goldstucker,  40  Wis. 
124,  holding  that  the  application  for 
the  appointment  of  commissioners  to 
review  the  proceedings  may  be  made 
to  a  justice  of  an  adjoining  ward  or 
city  to  the  town  wherein  the  highway 
is  laid  out. 

Where  a  town  clerk  is  incapacitated 
to  sit  as  a  member  of  the  township 
board  upon  an  appeal  to  it  from  the 
highway  commissioner  in  laying  out 
a  public  highway,  the'  deputy  clerk  is 
not  authorized  to  sit  as  a  member  of 
the  board.  Dubois  v.  Biley  Twp.  Board, 
126  Mich.  587,  85  N.  W.  1067. 

68.  Gorman  v.  Town  of  St.  Mary,  20 
Minn.  392;  Town  of  Dell  Rapids  v. 
Irving,  9  S.  D,  222,  68  N.  W.  313. 
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mination  of  the  question  as  to  whether  or  not  a  freehold  is  involved.69 
b.  Time  for  Taking.- — Since  as  a  general  rule,  no  appeal  lies  in 
any  proceeding  except  from  the  final  order  or  judgment  therein,70  an 
appeal  previous  to  the  final  order  or  judgment  in  the  establishment 
proceeding  is  premature.71  But  the  statutes  generally  designate  a  time 
within  which  the  appeal  in  such  proceedings  must  be  taken,72  and  an 


Constitutionality  of  Appeal  to  Jury 
Summoned  by  Justice  of  Peace. — Where 
the  statute  provides  for  an  appeal  in 
such  proceedings  to  a  jury  summoned 
by  a  justice  of  the  peace,  who  acts 
simply  as  a  moderator  and  clerk,  and 
whose  duties  are  only  executive  and 
clerical,  it  is  not  rendered  invalid  by 
reason  of  a  constitutional  provisibn 
that  "no  justice  of  the  peace  shall  have 
jurisdiction  of  any  civil  cause  where 
the  amount  in  controversy  shall  exceed 
$100,  .  .  .  nor  in  any  cause  involving 
the  title  to  real  estate,"  since  con- 
demnatory proceedings  in  the  exercise 
of  the  right  of  eminent  domain  are 
not  civil  actions  or  causes  within  the 
meaning  of  the  constitution,  but  spe- 
cial proceedings,  only  quasi  judicial  in 
their  nature,  whether  conducted  by 
judicial  or  non-judicial  officers  or 
tribunals.  State  v.  Bapp,  39  Minn.  65, 
38  N.  W.  926. 

69.  Goudy  v.  City  of  Lake  View,  31 
111.  App.  652,  citing  Chaplin  v.  Comrs. 
of  Highways,  126  111.  264,  18  N.  E. 
765. 

70.  See  infra,  II,  A,  3,  e;  2  Stand- 
ard Peoo.  161. 

71.  Eavatte  v.  Kaee,  152  HI.  672,  38 
1ST.  E.  933;  County  of  Sangamon  v. 
Brown,  13  111.  207;  Pennsylvania  Steel 
Co.'s  Appeal,  161  Pa.  571,  29  Atl.  294; 
Irwin's  Appeal,  7  Pa.   Super.  354. 

A  motion  to  quash  the  appeal  should 
prevail  where  the  appeal  is  premature. 
Pennsylvania  Steel  Co.'s  Appeal,  161 
Pa.  571,  29  Atl.  294;  Irwin's  Appeal,  7 
Pa.  Super.  354. 

Before  or  After  Execution  of  Order 
Allowing  Highway. — Where  an  appeal 
lies  from  an  order  establishing  a  road, 
it  is  not  premature  because  taken  be- 
fore the  order  has  been  executed.  War- 
lick  v.  Lowman,  101  N.  C.  548,  8  S.  B. 
120;  McDowell  v.  West.  N.  C.  Insane 
Asylum,  101  N.  C.  656,  8  S.  E,  118. 
And  see  Andrews  v.  Beam,  97  N".  C. 
315,  1  S.  E.  532,  wherein  the  appeal 
was  taken  without  delaying  to  execute 
the  principal  order  appealed  from,  and 
no  question  was  made  on  that  account. 
On   the   other  hand,  an  appeal  is   not 
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too  late,  when  taken  from  the  action 
of  the  highway  tribunal  in  confirming 
the  report  of  the  jury  laying  out  the 
road  and  assessing  the  damages  there- 
for, pursuant  to  the  order  allowing  it, 
and  which  was  not  appealed  from, 
Lambe  v.  Love,  109  N.  C.  305,  13  S.  E. 
773. 

72.  See  the  statutes  of  the  several 
states. 

Under  statutes  providing  for  an  ap- 
peal from  the  assessment  of  damages, 
the  appeal  may  be  taken  within  a 
specified  time  after  the  report  on  the 
assessment  of  damages  is  adopted  by 
the  county  court  or  the  county  com- 
missioners. N.  H. — Bodge  t".  Aeworth, 
32  N.  H.  474.  Ore. — Miller  v.  Union 
County,  48  Ore.  266,  86  Pac.  3;  Pierce 
v.  Union  County,  48  Ore.  622,  86  Pac. 
5;  Hammer  -v.  Polk  Co.,  15  Ore.  578, 
16  Pac.  420.  Wash. — Pearson  v.  Island 
County,  3  Wash.  497,  28  Pac.  1108. 

Kentucky. — The  appeal  may  be  taken 
"within  sixty  days"  from  the  rendi- 
tion of  the  judgment  ordering  a  new 
road  to  be  opened,  or  refusing  such 
order.  Carroll's  Ky.  St.,  1909,  §4303; 
Freeman  v.  Cook,  113  Ky.  461,  68  S. 
W.  410.  When  the  appeal  was  given 
by  the  general  statutes,  however,  it 
could  be  taken  within  one  year  from 
the  rendition  of  the  judgment.  Kim- 
ble v.  Leisher,  5  Ky.  L.  Eep.  466;  Ben- 
nett v.  Bryan,  1  Ky.  L.  Eep.  274. 

Maine. — Ways  in  Incorporated  Places. 
Under  Eev.  St.,  1883,  ch.  18,  §48  (now 
Bev.  St.,  1903,  ch.  23,  §52),  an  appeal 
from  the  decision  of  the  county  com- 
missioners on  a  petition  for  laying  out 
a  highway  can  be  taken  "at  any  time 
after  it  has  been  placed  on  file,  and 
before  the  next  term  of  the  supreme 
judicial  court."  Boston,  etc.  E.  Co.  v. 
County  Comrs.,  78  Me.  169,  3  Atl.  273. 
Where  the  commissioners'  return  was 
placed  on  file  at  their  next  regular 
session  after  the  hearing,  which  was 
the  first  Tuesday  of  January,  1889,  an 
appeal  taken  to  the  supreme  judicial 
court  to  the  term  begun  on  the  second 
Tuesday  of  January,  1889,  was  not 
premature.    Gray  v.  County  Comrs.,  83 
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appeal  not  taken  within  the  time  allowed,  cannot  be  sustained.73 

e.  Who  May  Appeal.  —  Since  the  right  to  appeal  in  establishment 
proceedings  exists  only  by  virtue  of  statute,'*  so  the  persons  upon  whom 
such  right  is  conferred  are  regulated  by  statute.75  Under  some  statutes 
the  appeal  may  be  taken  by  any  qualified  petitioner,  who  may  have 


Me.  429,  22  Atl.  376.  Compare  Rus- 
sell v.  County  Comrs.,  51  Me.  384,  under 
earlier   statute. 

Ways  in  Unincorporated  Places. — No 
time  is  stated  within  which  an  appeal 
must  be  taken,  but  the  implication  is 
that  it  may  be  notified  to  the  clerk  on 
any  day  before  the  first  day  of  the 
term  of  court  to  which  the  appeal  is 
taken.  Appleton  v.  County  Comrs.,  80 
Me.   284,   14  Atl.   284. 

In  Pennsylvania,  an  appeal  from  the 
assessment  of  damages  in  a  proceeding 
for  laying  out  a  highway,  if  taken 
under  the  Act  of  June  13,  1874,  P.  L. 
283,  must  be  taken  within  thirty  days 
after  the  filing  of  the  report  thereof 
in  the  court  of  quarter  sessions.  In  re 
Vernon  Park,  163  Pa.  70,  29  Atl.  972. 
And  see  In  re  Private  Road  in  Nes- 
copeck  Twp.,  14  W.  N.  C.  559.  But, 
if  taken  under  the  Act  of  May  26,  1891, 
P.  L.  116,  which  provides  only  for  an 
appeal  from  the  confirmation  of  such 
report  by  the  court  of  quarter  sessions, 
the  appeal  must  be  taken  within  thirty 
days  from  such  confirmation.  In  re 
Vernon  Park,  163  Pa.  70,  29  Atl.  972; 
Mansfield  Borough's  Appeal,  158  Pa. 
314,  27  Atl.  959;  Cheltenham  Twp.  Road, 
11  Pa.  Co.  Ct.  671. 

73.  Ark.— Baugher  v.  Rudd,  53  Ark. 
417,  14  S.  W.  623.  Ind. — Robson  v. 
Richey,  159  Ind.  660,  65  N.  E..  1032. 
Mo.— Sidwell  v.  Jeet,  213  Mo.  601,  609, 
610,  112  S.  W.  56.  Pa.— Crescent  Twp. 
Road,  18  Pa.  Super.  160,  where  no  Jur- 
isdictional defects  in  record.  And  see 
Bethel   Twp.    Road,   44   Pa.    Super.   96. 

Where  a  person  affected  with  notice 
of  the  proceedings  from  the  beginning 
has  allowed  the  time  for  having  them 
reviewed  on  appeal  to  expire,  he  can- 
not 'accomplish  the  same  object  by 
moving  the  court  to  strike  off  the  or- 
der of  confirmation  and  then  appealing 
from  the  refusal  of  the  court  to  grant 
the  motion.  Adams'  Twp.  Road,  130 
Pa.  190,  18  Atl.  600;  "Winter  Avenue, 
23  Pa.  Super.  353;  Road  in  North 
Franklin  Twp.,  8  Pa.  Super.  -358. 

Order  of  Filing  Bond  and  Notice. 
Where    the    statute    provides    that    an 


appeal  may  be  taken  by  filing  the 
"bond"  and  service  of  the  "notice"' 
of  appeal  provided  for  therein,  it  is 
immaterial  which  is  filed  first  if  both 
are  filed  within  the  required  time. 
Restad  v.  Town  of  Scambler,  33  Minn. 
515,  24  N.  W.  197,  under  Gen.  St.,  1878, 
c.  13,  §62,  as  amended  in  Laws.  1881, 
c.  23,   §1. 

A  statute  which  takes  effect  before 
the  appeal  is  made,  and  which  does  not 
except  cases ' then  pending  before  the 
commissioners,  is  applicable  thereto 
and  the  appeal  must  be  taken  within 
the  time  provided.  Webster  v.  County 
Comrs.,  64  Me.  434. 

County  Line  Road. — While  the  eon- 
current  action  of  each  board  of  county 
commissioners  between  which  the  road 
is  to  be  laid  out  is  necessary  to  the 
establishment  of  the  road,  in  awarding 
damages  for  the  location  of  a  county- 
line  road,  each  board  acts  separately, 
and  an  appeal  from  the  award  made 
by  either  board  must  be  taken  within 
the  time  specified  in  the  statute,  re- 
gardless of  the  time  when  the  final 
action  is  taken  by  the  other  board. 
Rennick  v.  Comrs.  of  Lyon  County,  45 
Kan.  442,  25  Pac.  856. 

Appearance  by  the  adverse  party 
does  not  waive  the  lack  of  jurisdiction 
in  the  appellate  court  arising  from 
failure  to  perfect  the  appeal  within 
the  time  required.  Sidwell  v.  Jett,  213 
Mo.  601,  112  S.  W.  56. 

74.  See  supra,  II,  A,  2,  a. 

75.  See  generally  the  statutes  of 
the  several  states. 

If  there  is  no  statutory  authority  for 
an  appeal  by  the  county  (Montgomery 
County  *.  Tipton,  12  Ky.  L.  Rep.  847, 
15  S.  W.  249),  or  by  the  town  (Car- 
penter's Petition,  67  N.  H.  574,  32  Atl. 
773),  none  lies  at  their  instance.  Mont- 
gomery County  v.  Tipton,  12  Ky.  L. 
Rep.  847,  15  S.  W.  249;  Carpenter's 
Petition,  67  N.  H.  574,  32  Atl.  773. 
And  a  county  having  no  right  to  prose- 
cute an  appeal  cannot  authorize  an- 
other to  do  so  for  its  benefit.  Mont- 
gomery County  v.  Tipton,  supra. 
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signed  the 'petition  for  laying  out  the  highway,76  or  by  any  persons 
interested  in  the  decision  of-  the  highway  board  or  tribunal  laying  out 
the  same,"  or  aggrieved,78  or  considering  themselves  aggrieved  thereby.79 
One  a  stranger  to  the  decision  and  not  affected  by  it,  may  not  inter- 
fere.80 But  one  who  is  actually  interested  although  he  is  not  named  as 
an  interested  party  in  the  return  of  the  commissioners  may  appeal.81 
Who  Are  Interested  or  Aggrieved.  —  Though  there  is  authority  that 
every  inhabitant  of  a  town  or  county,  who  may  be  required  to  work  on 
a  road,  or  by  taxation  to  contribute  to  building  or  repairing  the  same, 
has  an  interest  sufficient  to  entitle  him  to  appeal,82  ordinarily,  the  right 


76.  Hurd's  111.  St.,  1909,  ch.  121, 
§59. 

But  where  a  petitioner  obtains  be- 
fore the  commissioners  the  precise  thing 
for  which  he  asked,  and  has  no  adverse 
interest  in  any  question  of  damages, 
he  is.  not  a  person  entitled  to  take  an 
appeal.  Gray  v.  Jones,  178  111.  169,  52 
N.  E.  941,  affirming  78  111.  App.  309. 

77.  See  the  statutes  of  the  several 
states,  and  Smith  v.  Boisvert,  183  111. 
318,  55  N.  E.  631;  Town  of  Oswego  v. 
Kellogg,  99  111.  590. 

78.  See  the  statutes  and.  Kan. 
Shurtleff  v.  Board,  etc.  of  Chase  Coun- 
ty, 63  Kan.  645,  66  Pae.  654.  Ky. 
Brown  v.  Beard,  153  Ky.  563;  156  S. 
W.  152.  Me. — Winslow  v.  County  Comrs., 
31   Me.   444. 

New  Hampshire. — Under  ch.  68,  §2, 
Pub.  St.,  1901,  it  is  provided  simply 
that  "any  person  aggrieved  by  the 
decision  of  selectmen  in  the  laying  out 
.  .  .  may  appeal  .  .  .,"  etc.  Ben- 
nett v.  Tuftonborough,  72  1ST.  H.  63,  54 
Atl.  700.  But  under  an  earlier  statute, 
it  was  provided  that  "any  landowner 
or  other  person  aggrieved,"  etc.,  may 
appeal.  Underwood  v.  Bailey,  56  N.  H. 
187. 

79.  People  ex  rel.  Babcock  v.  Comrs. 
of  Highways,  8  N".  Y.  476;  People  ex  rel. 
Dayton  v.  May,  27  Barb.  (N".  Y.)  238; 
People  ex  rel.  Banner  v.  Temple,  27 
Hun  (N".  Y.)  128;  People  ex  rel.  Shout 
v.  Champion,  16  Johns.  (N.  Y.)  61; 
State  ex  rel.  Curtis  v.  Town  Board,  107 
Wis.  1,-82  N.  W.  550;  State  ex  rel. 
Rogers  v.  Wheeler,  97  Wis.  96,  72  1ST. 
W.  225. 

Corporation  as  Person. — A  corpora- 
tion owning  land  on  which  a  highway 
is  laid  is  a  "person"  within  the  mean- 
ing of  statutes  giving  the  right  to  ap- 
peal, to  every  person  who  shall  con- 
sider himself  aggrieved,  the  design  of 
the  statutes  being  to  give  the  right  to 
all  parties  or  persons,  whether  natural 
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or  artificial,  who  should  conceive  them- 
selves aggrieved.  People  ex  rel.  Dayton 
v.  May,  27  Barb.   (N.  Y.)   238. 

80.  Shurtleff  v.  Board,  etc.  of  Chase 
County,  63  Kan.  645,  66  Pac.  654.  And 
see  Smith  V.  Harkins,  39  N.  C.  486, 

A  mortgagee  after  foreclosure  can- 
not appeal  from  the  allowance  of  dam- 
ages to  the  mortgagor  on  the  latter 's 
claim.  Shurtleff  v.  Board,  etc.  of  Chase, 
County,  63  Kan.  645,  66  Pac.  654. 

Amicus  Curiae. — One  not  a  party  to 
the  proceeding  and  having  no  direct 
interest  in  its  result  can  only  appear 
as  an  amicus  curiae  upon  appeal,  and 
as  such  can  take .  no  exception  to  the 
ruling  of  the  court.  Irwin  v.  Armuth, 
129  Ind.  340,  28  N.  E.  702. 

81.  Long  Point  Road,  5  Harr.  (Del.) 
152. 

82.  People  ex  rel  Ridgeway  v.  Cor- 
telyou,  36  Barb.  (N.  Y.)  164;  Smith 
v.  Harkins,  39  N.  O.  486. 

In  People  v.  Cortelyou,  36  Barb.  (N. 
Y.)  164,  the  appellant  was  not  an 
owner  of  the  land  through  which  the 
road  was  proposed  to  be  laid,  nor  was 
he  the  person,  or  one  of  the  persons, 
upon  whose  application  the  prceedings 
were  instituted.  The  court  said:  "To 
entitle  a  person  to  appeal  from  such 
an  order,  it  is  said  he  must  stand  in 
the  relation  of  an  owner  whose -land 
is  to  be  taken  for  the  improvement, 
or  of  an  applicant  who  has  set  the 
proceedings  in  motion.  One  of  these 
relations  can  alone  make  him  a  party 
to  the  proceeding.  And  no  other  than 
such  a  party  can  maintain  the  right 
to  appeal,  because,  in  respect  to  all 
other  persons,  the  injury  resulting  from 
the  proposed  highway  would  be  gen- 
eral and  not  special.  .  .  .  It  is  to  be 
observed  that  the  right  of  appeal  from 
the  order  of  highway  commissioners 
does  not  depend  upon  any  general  rule 
of  law,  such  ,  as  obtained  in  the  case 
referred  to.     It  exists  by  statute,  in 
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to  review  establishment  proceedings  upon  an  appeal  or  writ  of  error 
does  not  extend  to  every  citizen  of  the  town  or  county,  but  only  applies 
to  those  peculiarly  concerned,,  on  account  of  some  special  interest  in 
the  matter  not  common  to  others.83 

While  the  highway  board  or  tribunal  is  an  interested  party,  in  such 
sense  that  it  may  prosecute  an  appeal  or  writ  of  error,84  a  person  in- 
terested or  aggrieved  within  the  meaning  of  such  statutes  is  one  own- 
ing land  upon  and  over  which  the  contemplated  road  is  established.85 


regard  to  a  special  class  of  public  im- 
provements affecting  a  particular  lo- 
cality. The  highway  act  gives  the  right 
of  appeal  to  every  person  who  shall 
conceive  himself  aggrieved  by  any  de- 
termination of  the  commissioners  of 
highways,  either  in  laying  out,  alter- 
ing or  discontinuing,  or  in  refusing  to 
lay  out,  alter  or  discontinue  any  road. 
.  .  .  This  is  sufficiently  comprehensive 
to  include  the  resident  freeholders  and 
tax-payers  of  the  town,  where  the  road 
is  located.  And  its  general  terms 
show  that  the  legislature  had  no  in- 
tention to  restrict  the  right  to  the  ap- 
plicants for  the  road  and  those  persons 
over  whose  lands  it  was  proposed  to 
lay  it  out.  The  burden  of  paying  the 
damages  for  the  lands  taken  for  the 
road  is  cast  upon  the  tax-payers  of  the 
town  and  their  property  therein,  .  .  . 
The  burden  of  performing  the  labor 
and  keeping  the  road  in  repair,  is  im- 
posed not  upon  the  people  of  the  town 
generally,  but  upon  the  people  of  the 
particular  road  district  where  the  road 
is  located.  It  may  be  that  burdens  of 
this  character  may  become  oppressive 
and  grievous,  and  it  is  certainly  wise 
and  just  that  the  persons  charged  with 
their  payment  should  have  an  oppor- 
tunity to  be  heard  upon  the  legality 
and  necessity  of  the  improvement." 

In  Wisconsin,  any  freeholder  of  the 
town  in  which  the  highway  or  pro- 
posed highway  is  situated.  State  ex 
rel.  v.  Wheeler,  97  Wis.  96,  72  N.  W. 
225. 

83.  Del. — Long  Point  Road,  5  Harr. 
152.  Ky. — Williams  v.  Jackman,  2  J.  J. 
Marsh.  352;  Taylor  V.  Brown,  3  Bibb 
78;  Barr  &  Yeiser  v.  Stevens,  1  Bibb 
292.  And  see  Com.  v.  Dudley,  5  T.  B. 
Mon.  21.  N.  H.— Bennett  V.  Tufton- 
borough,  72  N.  H.  63,  54  Atl.  700. 
Tenn. — See  Goldman  v.  Justices  of 
Grainger  County,  3  Head  107. 

Another  statement  of  the  rule  is:  As 
the  right  of  appeal  is  not  given  to 
"any  person,"  or  to  "any  taxpayer," 


or  to  "any  citizen,"  but  only  to  "any 
person  aggrieved,"  it  must  be  under- 
stood that  the  legislature  intended  to 
give  this  right  to  those  persons  only 
who  were  interested  in  or  affected  by 
the  proceedings  in  some  manner  differ- 
ently from  the  public,  citizens,  and  tax- 
payers generally.  Bennett  v.  Tufton- 
borough,  72  N.  H.  63,  54  Atl.  700. 

One  having  only  a  common  interest 
as  a  citizen  is  not  entitled  to  a  review 
of  proceedings  for  the  laying  out  of  a 
new  road.  Long  Point  Road,  5  Harr( 
(Del.)   152. 

84.  Comrs.  of  Roads,  etc.  of  Talla- 
dega County  v.  Thompson,  15  Ala.  134; 
La  Pollette  v.  Road  Comrs.,  105  Tenn. 
5SB,  58  S.  W.  1065. 

Appeal  From  Review  by  Intermediate 
Court. — When  the  proceedings  of  the 
commissioners'  court,  in  the  matter  of 
the  establishment  or  change  of  a  pub- 
lic road  are  removed  by  certiorari  to 
the  circuit  court,  and  there  reversed, 
an  appeal  to  the  supreme  court  may 
be  prosecuted  in  the  name  of  the  com- 
missioners' court.  Comrs.'  Court  of 
Lowndes  County  v.  Bowie,  34  Ala.  461. 

85.  Hegenbaumer  v.  Heckenkamp, 
202  111.  621,  67  N".  E.  389. 

In  Underwood  v.  Bailey,  56  N.  H. 
187,  Cushing,  C.  J.,  said:  "The  ap- 
pellant, whose  land  has  been  taken 
from  him  without  authority  of  law,  is 
well  entitled  to  say  that  he  is  ag- 
grieved by  the  doings  of  the  selectmen 
in  laying  out  the  highway,  and,  as 
the  statute  authorizes  the  appeal  in 
such  a  case,  it  would  appear  that  it 
must  authorize  the  court  to  redress  the 
grievance  complained  of." 

But  whether  he  has  such  an  interest 
is  a  matter  of  proof,  and  not  of  plead- 
ing. Smith  v.  Boisvert,  183  111.  318,  55 
N.  E.  631. 

Nonresident  Landowner. — One  who  is 
a  freeholder  of  the  town  or  county 
and  owns  land  through  which  the  pro-- 
posed  road  runs  may  appeal,  although 
he  is  not  a  resident  of  the  town  or 
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Indeed,  such  an  owner  is  the  only  one  entitled  to  an  appeal  in  some 
states,86  especially  where  the  statutes  expressly  provide  for  an  appeal 
by  one,  through  whose  land  the  road  shall  run,  and  who  is  aggrieved 
or  dissatisfied  with  the  decision  laying  out  the  same.87 

Joinder.  —  Parties  having  different  interests  cannot  join  in  the  ap- 
peal.88 

d.  Parties.  —  Every  person  whose  rights  or  liabilities  may  in  any 
way  be  affected  by  the  final  decree  should  be  made  a  party  to  the  ap- 
peal or  writ  of  error.89     The  petitioners  for  the  road  are  the  proper 


county.  Brown  v.  Beard,  153  Ky.  563, 
156  S;  W.  152;  State  ex -ret.  Curtis  v. 
Town  Board,  107  Wis.  1,  82  N.  W.  550. 

86.  Del. — Long  Point  Boad,  5  Harr. 
152.  111. — Comrs.  of  Highway  v.  Barnes, 
195  111.  "43,  62  N.  E.  775;  Taylor  v. 
Comrs.  of  Highways,  88  111.  526.  Mo. 
Foster  v.  Dunklin,  44  Mo.  216,  citing 
Overbeok  &  Shaw  v.  Galloway,  10  Mo. 
364. 

Meaning  of  Term  "Interested." — In 
Taylor_  v.  Comrs.  of  Highways,  88  111. 
526,  ttie  court,  after  quoting  the  stat- 
ute providing  that  "any  person  or 
persons  interested  in  the  decision  of 
the  commissioners  of  highways  in  de- 
termining to,  or  in  refusing  to  lay 
out,  .  .  .  any  road,  .  .  .  may  appeal 
from  such  decision  .  .  ."  etc.,  said: 
"The  word  'interested'  must  receive  a 
reasonable  construction,  such  as  will,  on 
the  one  hand,  protect  those  who  have 
a  direct  and  substantial  interest  in  the 
matter,  and  on  the  other  hand,  protect 
the  commissioners  of  highways  from 
unnecessary  litigation  in  defending 
their  action  as  such,  at  the  suit  of  per- 
sons who  may  imagine  they  have  an 
interest,  when  in  fact  they  have  no 
such  interest  as  was  contemplated  by 
the  legislature.  Every  citizen  of  a 
county,  in  one  sense,  has  an  interest  in 
the  public  highways.  So,  too,  it  may 
be  said,  and  properly, .  that  every  citi- 
zen of  the  state  has  an  interest  in 
the  highways  in  the  different  counties 
of  the  state.  If,  therefore,  the  lan- 
guage of  the  statute  is  to  be  inter- 
preted literally,  an  appeal  might  be 
taken  by  any  citizen  of  the  state.  But, 
we  apprehend,  it  was  not  the  intention 
of  the  legislature  that  the  word  'inter- 
ested' should  receive  such  a  liberal 
construction.  It  was,  doubtless,  in- 
tended to  give  the  right  of  appeal  to 
those  _  persons  who  had  a  direct  and 
pecuniary  interest  not  shared  by  the 
public  at  large,  such  as  owned  land  ad- 
joining the  new  road  laid   out  or  the 
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old  one  vacated.  .  .  .  "We  are  there- 
fore of  opinion  that  no  person  has  the 
right  of  appeal  except  those  who  may 
own  lands  adjoining  the  road  to  be  laid 
out  or  vacated.  Such  persons  have 
an  interest  different  in  character  from 
the  citizen  who  may  reside  in  the 
neighborhood  of  the  road,  and  feel 
some  remote  interest  in  tne  question, 
and  there  is  wisdom  in  giving  them 
the  right  of  appeal."  And  see  Comrs. 
of  Highways  v.  Baines,  195  111.  43,  52 
N.  E.  775.  But  see  Town  of  Oswego 
v.  Kellogg,  99  111.  590,  holding  that 
petitioners  for  a  road,  who  were  free- 
holders residing  in  the  town,  and  with- 
in three  miles  of  the  proposed  road, 
were  persons  interested  within  the 
meaning  of  statute  for  the  purposes 
of  an  appeal  from  an  order  vacating 
the  proceedings  had  on  the  petition 
and  refusing  to  establish  the  road. 

87.  Cross  v.  Police  Jury,  7  Rob. 
(La.)  121,  127;  Vacoune  v.  Police  Jury, 
1  Mart.  (N.  S.)  La.  596  (under  Act 
of  March  12,  1818,  §2,  p.  54).  And 
see  Gray  v.  Lott,  18  111.  251,  under 
Stats,  of  1856,  pp.  1162-64. 

The  objection  that  the  parties  taking 
such  an  appeal  do  not  appear  to  he 
owners  of,  or  agents  for,  any  tract  of 
land  upon  the  route  of  the  proposed 
highway,  and  therefore  could  not  take 
the  appeal,  cannot  be  made  for  the 
first  time  in  the  appellate  court;  it 
should  be  made  before  the  intermediate 
appellate  tribunal,  so  as  to  give  an  op- 
portunity to  supply  the  proof  on  that 
subject.  Town  of  Winfield  v.  Moffatt, 
42  111.  47. 

88.  County  of  Sangamon  v.  Brown, 
13  111.  207. 

Tenants  in  common  may  do  so,  for 
their  interests  are  joint.  But  in  all 
other  cases,  the  parties  complaining  of 
the  decision  must  prosecute  separate 
appeals.  County  of  Sangamon  v.  Brown, 
13   111.  207. 

89.  In  re  Appeal  of  Hibberd,  6  Kulp 
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plaintiffs,80  and  the  remonstrants,  or  those  who  oppose  the  petition,  axe 
the  proper  defendants,  where  the  review  is  by  appeal.91 

Highway  Authorities. —  The  highway  tribunal  or  board  must  be  made 
a  party  to  the  appeal  in  some  jurisdictions,92  though  in  others  it  is 
neither  a  necessary  or  proper  party.93 

e.  What  Decisions  Are  Reviewable.  —  Generally  speaking,  only  the 
final  order  in  a  proceeding  for  the  establishment  of  a  highway  can  be 
made  the  subject  of  review  upon  appeal  or  writ  of  error.04    No  appeal 


(Pa.)  497,  5  Del.  Co.  91,  otherwise) 
he  will  not  be  bound  by1  the  decree. 

On  appeal  from  the  final  order  es- 
tablishing a  road,  both  parties  to  the 
highway  proceedings  •  are  necessary 
parties.  Comrs.  of  Wood  County  v. 
Junkins,  19   Ohio  St.  348. 

Petitioner  for  Road. — Where  a  land- 
owner appeals,  the  principal  petitioner, 
that  is,  the  one  giving  the  bond,  is  a 
necessary  party  defendant.  Board  of 
Comrs.,  etc.  v.  Carter,  24  Kan.  365; 
Comrs.  of  Wood  County  v.  Junkins,  19 
Ohio  St.  348. 

Persons  Affected  by  Award  of  Dam- 
ages.— Where  the  effect  of  an  appeal 
by  one  person  from  an  award  of  dam- 
ages upon  the  opening  of  a  road  will 
either  increase  or  diminish  the  fund 
from  which  the  damages  awarded  to 
other  persons  is  to  be  paid,  it  must 
be  clear  that  those  other  persons  should 
be  made  parties  to  the  proceedings  on 
the  appeal.  In  re  Appeal  of  Hibberd, 
6  Kulp   (Pa.)   497,  5  Del.   Co.  91. 

90.  Board  of  Com.  v.  Small,  61  Ind. 
318.  And  see  Schmied  v.  Keeney,  72 
Ind.  309. 

91.  Board  of  Comrs.  v.  Small,  61  Ind. 
318.  And  see  Schmied  v.  Keeney,  li 
Ind.    309. 

92.  Ala. — Comrs.  of  Roads,  etc.  of 
Talladega  County  v.  Thompson,  15  Ala. 
134.  Kan. — Board  of  Comrs.  of  Chase 
County  v.  Carter,  24  Kan.  365.  Tenn. 
Evans  v.  Shields,  3  Head  70;  Beard  v. 
Justices  of  Campbell  County,  3  Head 
97. 

The  proper  and  necessary  parties  to 
the  appeal  are  the  justices  of  the 
county  court,  as  representatives  of  the 
public,  on  the  one  side,  and  the  party 
"interested  or  aggrieved  in  the  prem- 
ises," on  the  other.  Evans  v.  Shields, 
3  Head  (Tenn.)  70;  Beard  v.  Justices 
of  Campbell  County,  3  Head  (Tenn.) 
97.  See  also  Hawkins  v.  Justices  of 
Trousdale  County,  12  Dea  (Tenn.)  351, 
356. 

93.  Board  of  Comrs.  p.  Small,  61  Ind. 


318;  Jamieson  v.  Board  of  Comrs.,  56 
Ind.  466,  overruling  Wright  v.  Wells, 
27  Ind.  65,  insofar  as  it  held  that 
in  case  the  appeal  was  from  the  order 
fixing  the  damages  to  which  the  re- 
monstrant was  entitled,  the  board  was, 
a   necessary  party. 

The  board  is  the  tribunal  before 
which  such  causes  are  tried,  and  not 
a  party  to  the  causes.  Board  of  Comrs. 
v.  Small,  61  Ind.  318.  See  also  Jamie- 
son  v.  Board  of  Comrs.,  56  Ind.  466, 
475. 

Objection  is  waived  to  the  making 
of  the  board  a  party  by  failure  to  take 
it  below.  Board  of  Comrs.  v.  Small, 
61   Ind.  318. 

94.  See  the  following  statutes  and 
cases:  Ark. — Kirby's  Dig.  (1904), 
§3006.  111.— Eavatte  v.  Pace,  152  111. 
672,  38  N.  E.  933;  Eoosa  v.  Henderson 
County,  59  111.  446.  Ind. — Glendenning 
v.  Stahley,  173  Ind.  674,  91  N.  E.  234; 
Glassburn  v.  Deer,  143  Ind.  174,  41 
ST.  E.  376;  Wilson  v.  McClain,  131  Ind. 
335,  30  N.  E.  1093;  Neptune  v.  Taylor, 
108  Ind.  459,  8  N.  E.  566.  Mo.— Platte 
County  Court  v.  McEarland,  12  Mo.  166. 
Neb. — Jones  v.  Daul,  5  Neb.  (Unof.) 
236,  97  N.  W.  1029.  Pa.— Pennsylvania 
Steel  Co.'s  Appeal,  161  Pa.  571,  29 
Atl.  294;  Perry  Twp.  Road,  36  Pa. 
Super.  131;  Irwin's  Appeal,  7  Pa.  Super. 
354.  Tenn. — Evans  v.  Shields,  3  Head 
70.  Wash. — Strunz  v.  Spokane  County, 
67  Wash.  235,  121  Pac.  75. 

And  see  generally  the  titles,  "Ap- 
peals," vol.  2,  p.  161,  and  "Writ  of 
Error." 

The  refusal  of  a  county  court  to  re- 
ceive a  report  presented  by  commis- 
sioners, is  not  a  final  judgment,  such 
as  will  sustain  a  writ  of  error.  Platte 
County  Court  v.  McFarland,  12  Mo.  166. 

An  order  setting  aside  a  report  •  of 
viewers  because  of  information  im- 
properly given  them,  is  not  a  final  or- 
der from  which  an  appeal  lies.  Perry 
Twp.  Road,  36  Pa.  Super.  131.  Nor 
is  an  order  setting  aside  a  report  of 
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lies  from  an  interlocutory  decision  in  such  proceedings,05  unless  au- 
thorized by  statute.06 

Specific  Decisions  Reviewable. —  Ordinarily  a  statute  providing  an  ap- 
peal from  the  decision  of  a  highway  tribunal  laying  out  or  establishing 
a  highway  does  not  authorize  an  appeal  from  a  decision  refusing  to  lay 
out  or  establish  a  highway,97  and  therefore,  no  appeal  lies  from  a  de- 


viewers  on  the  ground  that  they  did 
not  begin  their  work  at  a  place  men- 
tioned in  their  posted  notice  final  and 
appealable.  Irwin's  Appeal,  7  Pa. 
Super.  354.        ' 

An  order  finding  and  adjudging  that 
a  proposed  road  is  of  public  utility, 
but  not  of  sufficient  importance  to  the 
public  to  justify  the  payment  of  dam- 
ages, or  any  part  thereof  assessed  out 
of  the  county  treasury,  and  further 
ordering  that  in  case  the  damages  as- 
sessed by  the  viewers  should  be  paid 
by  the  petitioners  or  '  others,  or  de- 
posited by  them  with  the  county  treas- 
ury for  the  benefit  of  those  in  favor 
of  whom  said  damages  are  so  assessed, 
or  upon  a  release  of  the  same  in 
writing,  filed  with  the  auditor  of  the 
county,  that  said  road  shall  be  ordered 
located,  opened  and  established,  is  final 
and  appealable,  since  no  further  pro- 
ceedings or  orders  are  contemplated 
until  after  payment  of  the  damages 
so  assessed  and  allowed,  and  the  order 
is  manifestly  not  intended  as  a  mere 
interlocutory  decision.  Glendenning  v. 
Stahley,  173  Ind.  674  91  N.  E.  234. 
And  see  Crossley  v.  O'Brien,  24  Ind. 
325,  87  Am.  Dec.  329. 

A  finding  of  damages  but  not  owner- 
ship is  not  final  and  appealable.  Jones  v. 
Daul,  5  Neb.  (Unof.)  236,  97  N.  W. 
1029. 

Decision  Refusing  To  Locate  High- 
way on  Line  Between  Two  Towns, 
Warne  v.  Baker,  24  111.  351. 

An  order  dismissing  an  appeal  from 
an  order  ,of  the  highway  tribunal  lay- 
ing out  a  highway  and  from  their 
award  of  damages,  is  appealable  under 
a  statute  providing  for  an  appeal  from 
an  order  "which  in  effect,  determines 
the  action,  and  prevents  a  judgment 
from  which  an  appeal  might  be  taken." 
Town  of  Haven  v.  Orton,  37  Minn.  445. 
35  N.  W.  264,  under  Gen.  St.,  1874,  ch 
86,  §8,  subsec.  5.  ' 

95.  Ravatte  v.  Race,  152  111.  672,  38 
N.  E.  933;  Perry  v.  Twp.  Road,  36  Pa. 
Super.  131;  Irwin's  Appeal,  7  Pa.  Super. 
354.  And  see  generally  the  eases  cited 
throughout   the   preceding   note. 
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Where,  under  the  statute,  the  auditor 
is  given  power  and  jurisdiction  to  re- 
ceive petitions,  issue  notices,  appoint 
commissioners,  and  hear  and  determine 
all  matters  in  relation  to  the  establish- 
ment of  roads,  and  to  make  all  orders 
relating  to  the  same,  subject,  however, 
in  all  cases,  to  final  review  and  ap- 
proval by  the  board  of  supervisors  of 
the  county,  an  appeal  cannot  be  taken 
from  an  order  of  the  auditor  in  relation 
to  the  establishment  of  the  road.  New- 
ell v.  Perkins,  39  Iowa  244. 

The  appeal  will  be  quashed  upon  ap- 
plication, if  it  be  from  an  order  or 
decree  not  yet  a  final  determination 
of  the  proceeding.  Pennsylvania  Steel 
Co.'s  Appeal,  161  Pa.  571,  29  Atl.  294; 
Irwin's  Appeal,  7  Pa.  Super.  354. 

96.  Iowa. — When  an  appeal  was  al- 
lowed from  all  decrees  and  decisions 
on  the  merits  of  any  matter  affecting 
the  rights  and  interests  of  individuals 
as  distinguished  from  the  public,  in- 
cluding an  intermediate  order  involving 
the  merits  and  necessarily  affecting  the 
decree  or  revision  (Rev.  of  1S69,  §267), 
an  order  of  the  board  refusing  to  ap- 
point appraisers  to  assess  the  damages 
was  an  intermediate  order,  involving 
the  merits  of  the  claims  for  damages, 
and  necessarily  affected  the  final  de- 
cision, and  was  appealable.  Warner 
v.  Doran,  30  Iowa  521. 

In  Virginia  under  an  early  statute. 
Jeter  v.  Board,  27  Gratt.  910,  918,  dis- 
tinguishing Trevilian  v.  Louisa  R.  Co., 
3  Gratt.  312,  and  Hancock  v.  Richmond 
&  Petersburg  R.  Co.,  3  Gratt.  313. 

97.  Wilson  v.  Twp.Bd.  of  Burr  Oak, 
87  Mich.  240,  49  N.  W.  572.  See  also 
Aldridge  v.  Spears,  101  Mo.  400,  406, 
14  S.  W.  118,  affirming  40  Mo.  App. 
527.  But  see  Shields  v.  Justices  of 
Greene  County,  2  Coldw.  (Tenn.)  60, 
holding  under  §1191  of  Code  of  1858, 
which  provided  that  all  matters  of  con- 
troversy^ relative  to  the  laying  off,  dis- 
continuing, or  establishing  any  public 
road  by  the  county  court,  might  be 
taken  to  the  circuit  court,  and  from 
the  circuit  court  to  the  supreme  court, 
by  appeal,  that  a  right  to  appeal  would 
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cision  of  the  highway  board  or  tribunal  refusing  to  open  and  construct 
a  road,88  unless  expressly  provided  for  by  statute."  While  an  appeal 
is  contemplated  under  some  statutes  both  from  a  judgment  assessing 
the  damages  and  from  the  final  judgment  ordering  the  road  to  be  es- 
tablished and  opened,1  under  statutes  in  other  states,  an  appeal  can 
only  be  taken  from  the  former  and  not  from  the  latter.2  But  an  order 
establishing  a  highway,  though  non-appealable  may  be  reviewed  in 
other  ways.3 


lie  from  a  dismissal  of  the  application 
for  the  laying  out  of  a  public  road. 

98.  HI. — County  of  Sangamon  v. 
Brown,  13  111.  207.  Mich. — Wilson  v. 
Twp.  Bd.  of  Burr  Oak,  87  Mich.  240, 
246,  49  N".  W.  572.  Mo.— Mayes  v. 
Palmer,  206  Mo.  293,  303,  103  S.  W. 
1140;  In  re  Big  Hollow  Boad,  111  Mo. 
326,  19  S.  W.  947;  Aldridge  v..  Spears, 
101  Mo.  400,  14  S.  W.  118,  affirming 
40  Mo.  App.  527,  and  Overruling  Cox 
v.  Dake,  34  Mo.  App.  80.  N.  C._ Haw- 
kins v.  Randolph  County,  5  N.  C.  118. 

See  also  Hill  v.  Bridges,  6  Port.  (Ala.) 
197;  Williams  v.  Jackman,  2  J.  J. 
Marsh.   (Ky.)   352. 

There  is  no  appeal  from  a  judgment 
of  dismissal  of  a  petition  for  a  road, 
made  by  the  highway  board  in  pur- 
suance of  a  report  of  reviewers  rinding 
that  the  proposed  road  will  not  be  of 
public  utility.  Bowman  v.  Jobs,  123 
Ind.  44,  23  N".  E.  976;  Jones  v.  Duffy, 
119  Ind.  440,  21  N.  E.  348;  McKee  v. 
Gould,  108  Ind.  107,  8  N.  E.  724  (all 
under  §5024,  E.  S.,  1881,  §6751,  Burns' 
Ann.  St.,  1901,  which  simply  provided 
that  if  a  majority  of  the  viewers  last 
named  report  against  the  public  utility 
of  sueh  highway,  the  same  shall  not 
be  established,  without  providing  for 
an  appeal). 

99.  Kelley  v.  Augsperger,  171  Ind, 
155,  85  N.  E.  1004  (distinguishing  the 
Indiana  eases  cited  in  the  preceding 
note  on  the  ground  that  the  statute 
[Acts  1905,  p.  521,  §§1-23,  §6735,  Burns' 
Ann.  St.,  1905]  amendatory  of  the  old 
law  of  1881  expressly  provides  for  such 
an  appeal);  Pike  Twp.  Boad,  30  Pa. 
Super.  644,  650  (under  Act  of  April 
13,  1868,  P.  L.  1004). 

1.  Under  the  Missouri  Statute. 
Bennett  v.  Woody,  137  Mo.  377,  38 
S.  W.  972  ("the  fact  that  the  appeal 
from  the  judgment  assessing  damages 
is  not  to  operate  as  a  supersedeas  to 
these  subsequent  proceedings  in  the 
county  court  is,  apart  from  the  word- 
ing of  the  section,  a  cogent  reason  for' 


holding  that  the  right  to  appeal  was 
not  intended  to  await  thereon");  Hook 
v.  Chicago,  etc.  B.  Co.,  133  Mo.  313, 
34  S.  W.  549;  Sutherland  v.  Holmes,  78 
Mo.  399. 

2.  la. — In  re  Dugan,  129  Iowa  241, 
105  N.  W.  514;  McNichols  v.  Wilson, 
42  Iowa  385.  See  Pollard  v.  Dickinson 
County,  71  Iowa  438,  32  1ST.  W.  41S. 
Kan. — Rennick  v.  Comrs.  of  Lyon  Coun- 
ty, 45  Kan.  442,  25  Pac.  856;  Kent  v. 
Board  of  Comrs.,  42  Kan.  534,  22  Pac. 
610.  Okla. — Cummings  v.  Board  of 
Comrs.,  13  Okla.  21,  73  Pac.  288,  under 
St.,  1893,  §5716,  now  Gen.  St.,  1908, 
§6244.  Ore. — Miller  v.  Union  County, 
48  Ore.  266,  86  Pac.  3;  Panning  v.  Gilli- 
land,  37  Ore.  369,  61  Pac.  636,  62  Pac. 
209,  82  Am.  St.  Eep.  758;  Leader  v. 
Multnomah  County,  23  Ore.  213,  31 
Pac.  481;  Thompson  v.  Multnomah 
County,  2  Ore.  34,  39.  Wash.— King 
County  V.  Neely,  1  Wash.  Terr.  241. 

In  Iowa  under  an  early  statute.  See 
Ball  v.  Humphrey,  4  Greene  204;  Mey- 
ers v.  Simms,  4  Iowa  500.  And  also 
Prosser  v.  Wapello  County,  18  Iowa 
327. 

In  Illinois,  prior  to  an  Act  of  1887 
(Law,  1887,  p.  266),  there  was  no  pro- 
vision authorizing  an  appeal  from  the 
order  establishing  an  ordinary  public 
road  in  the  road  law  telating  to 
counties  not  under  township  organiza- 
tion, and  the  only  appeal  that  seems 
to  have  been  provided  for  in  sueh  cases 
was  from  the  assessment  of  damages 
and  the  judgment  thereon.  Lockman 
v.  County  of  Morgan,  32  111.  App.  414. 

3.  See  supra,  II,  A,  1,  e,  and  the 
titles  ' '  Certiorari ; "  "  Jurisdiction ; ' ' 
"Prohibition." 

"If  the  proceedings  of  the  commis- 
sioners are  not  in  conformity  to  the 
statute  law,  the  common  law  remedy 
by  writ  of  certiorari  may  be  resorted 
to.  If  the  commissioners  are  acting 
in  matters  over  which  they  have  no 
jurisdiction,  or,  having  jurisdiction, 
are   exceeding   their   authority,   a   writ 
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f.  Objections  and  Exceptions.  —  The  rule  obtains  in  appeals  in  high- 
way proceedings  as  in  appeals  in  general  that  a  reviewing  court  will 
not  consider  any  points  or  matters  not  raised  in  the  trial  court.4  Ac- 
cordingly, unless  objections  properly  presented  before  the  board  or 
tribunal  having  original  jurisdiction  of  establishment  proceedings  are 


of  prohibition  may  be  the  proper 
remedy.  The  remedy  depends  upon  the 
facts  and  circumstances  of  each  par- 
ticular case.  In  some  cases  the  writ 
of  injunction  may  be  used."  King 
County  v.  Neely,  1  "Wash.  Terr.  241. 

Proper  Eemedy  Is  Writ  of  Review. 
The  action  of  the  county  court  in  es- 
tablishing a  county  road  can  be_  re- 
examined only  by  a  writ  of  review. 
Miller  v.  Union  County,  48  Ore.  266, 
86  Pac.  3. 

4.  See  the  following  cases:  Ala. 
Long  v.  Comrs.'  Court,  18  Ala.  482. 
111. — Town  of  Winfield  v.  MofEatt,  42 
111.  47.  Ind.— Pittsburgh,  etc.  E.  Co. 
17.  Gregg,  102  N*.  B.  961;  Forsyth  v. 
Wilcox,  143  Ind.  144,  41  N.  E.  3  71-, 
Robinson  v.  Eippey,  111  Ind.  112,  12 
N.  E.  141;  Washington  Ice  Co.  v.  Lay, 

103  Ind.  48,  2  N.  E.  222;  Forsythe  v. 
Kreuter,  100  Ind.  27;  Board  of  Comrs. 
v.  Small,  61  Ind.  318  (defect  of 
parties);  Smith  v.  Alexander,  24  Ind. 
454;  Little  v.  Thompson,  24  Ind.  146; 
Panchor  v.  Coffin,  41  Ind.  App.  489;  84 
N.  E,  354.  la. — Ball  v.  Humphrey, ,  4 
Greene  204.  Ky. — Louisville,  etc.  E. 
Co.  v.  Gerard,  130  Ky.  18,  112  S.  W. 
915;  Chamberlaine  v.  Higinte,  30  Ky. 
L.  Eep.  85,  97  S.  W.  396.  Minn.— Krenik 
v.  Board  of  Supervisors,  95  Minn.  372, 

104  N.  W.  130.  Mo.— Bennett  v.  Woody, 
137  Mo.  377,  38  S.  W.  972;  Long  v. 
Talley,  91  Mo.  305,  3  S.  W.  389.  Neb. 
Davis  v.  Boone  County,  28  Neb.  837, 
45  N.  W.  249.  N.  Y. — People  ex  rel. 
Becker  v.  Burton,  65  N.  Y.  452.  3ST.  C. 
Piercy  v.  Morris,  24  N.  C.  168.  Pa. 
Eostraver  'Twp.  Ed.,  21  Pa.  Super.  195; 
Catawissa  &  Main  Twp.  Ed.,  17  Pa. 
Super.  21.  Wis. — State  ex  ret  Eonglien 
v.  Clemenson,  148  Wis.  268,  134  N.  W. 
403. 

And  see  generally  the  titles,  "Ap- 
peals," vol.  2,  p.  238;  "Writ  of  Er- 
ror." 

Where  it  appeared  that  the  order  of 
court  directed  the  jury  to  report  on  oath 
at  a  specified  time,  and  that  the  jury 
made  a  report  at  the  time  appointed, 
setting  forth  that  it  -proceeded,  etc., 
"after  being  duly  sworn,"  the  owner 
of  the  land  could  not  be  heard  to  com- 
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plain  for  the  first  time  in  an  appellate 
court  that  the  jury  was  not  sworn,  as 
stated  in  the  report.  Long  v.  Comrs.' 
Court,  18  Ala.  482. 

An  objection  that  the  appeal  bond, . 
given  on  an  appeal  from  the  highway 
commissioners  to  the  intermediate  ap- 
pellate board,  does  not  recite  correctly 
the  order  of  the  commissioners,  cannot 
be  made  for  the  first  time  in.  the 
supreme  court;  it  should  be  made  be- 
fore the  intermediate  appellate  board. 
Town  of  Winfield  v.  Moffatt,  42  111. 
47. 

Insufficiency' of  the  Notice. — Smith  v. 
Alexander,  24  Ind.  454. 

Insufficiency  of  substituted  appeal 
bond  on  the  ground  that  it  was  not 
signed  by  a  surety.  Fowler  v.  New- 
som,  174  Ind.  104,  90  N.  E.  9. 

An  objection  that  the  parties  taking 
an  appeal  from  the  highway  commis- 
sioners to  the  intermediate  appellate 
board  do  not  appear  to  be  owners  of, 
or  agents  for,  any  tract  of  land  upon, 
the  route  of  the  proposed  highway,  and 
therefore  could  not  take  the  appeal, 
cannot  be  made  for  the  first  time  in 
the  appellate  court.  It  should  be  made 
before  the  supervisors  (to  whom  the 
intermediate  appeal  is  taken),  so  as  to 
give  an  opportunity  to  supply  the  proof 
on  that  subject.  Town  of  Winfield  v. 
Moffatt,  42   111.   47. 

Though  exceptions  are  taken,  if  they 
are  not  called  to  the  attention  of  the 
lower  court,  they  will  be  deemed 
waived,  and  cannot  be  relied  on  in 'the 
final  court  to  which  the  appeal  is 
taken.  Long  v.  Talley,  91  Mo.  305,  3 
S.   W.   389.  .    '   . 

When  a  person  not  a  party  to  the 
original  remonstrance,  is  permitted  in 
the  circuit  court  to  become  a  party, 
he  occupies  the  same  relation  to  the 
proceedings  as  the  original  remonstrant, 
and  cannot  raise  an  objection  for  the 
first  time  upon  the  appeal.  Smith  v. 
Alexander,  24  Ind.  454. 

Any  error  apparent  on  the  record 
may  be  corrected  by  suit  in  error  al- 
though no  exception  was  taken  and  no 
motion  made  to  set  aside  the  final  or- 
der.    "If  the   record  shows  that  the 
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Reasonably  made  therein,  they  are  not  available  either  in  the  inter- 
mediate appellate  court,5  or  the  final  court  of  appeal."  And  such  ob- 
jections must  be  specifically  stated  or  they  will  be  disregarded.7 

g.  Taking  and  Perfecting  the  Appeal.  — {I.)  Generally.  —  The  ap- 
peal in  establishment  proceedings  being  purely  statutory,8  if  a  method 
of  perfecting  the  appeal  is  prescribed  by  statute,  it  must  be  followed  f 
otherwise  the  court  obtains  no  jurisdiction,  and  the  proceeding  is  a 
nullity.10 

In  the  absence  of  any  procedure  prescribed  by  the  statute,  the  appeal 
should  be  governed  by  that  which  obtains  in  other  like  cases.11  It  is 
not  essential  that  the  paper  intended  as  an  appeal  should  be  formally 


proceedings  had  by  a  board  of  county 
commissioners  were  without  authority 
of  law,  to  simply  note  an  exception 
to  a  final  order  based  thereon,  would 
seem  to  be  both  unnecessary  and  value- 
less." Comrs.  of  Wabaunsee  Co.  v. 
Muhlenbacker,  18  Kan.  129. 

5.  Pittsburgh,  etc.  K.  Co.  v.  Gregg 
(Ind.),  102  N".  E.  961;  Forsythe  v. 
Kreuter,  100  Ind.  27;  Breitweiser  v. 
Fuhrman,  88  Ind.  28;  Fancher  v.  Coffin, 
41  Ind.  App.  489,  84  N.  E.  354;  Piercy 
v.  Morris,  24  N.  C.  168. 

6.  Forsyth  v.  Wilcox,  143  Ind.  144, 
41  N.  E.  371;  Eobinson  v.  Rippey,  111 
Ind.  112,  12  N".  E.  141;  Osborn  v.  Sut- 
ton, 108  Ind.  443,  9  N.  E.  410;  Wash- 
ington Ice  Co.  v.  Lay,  103  Ind.  48,  2 
N.  E.  222;  Fancher  v.  Coffin,  41  Ind. 
App.  489,  84  N.  E.  354;  Davis  v.  Boone 
County,  28  Neb.  837,  45  N.  W.  249  (only 
objections  made  before  the  board  of 
county  commissioners  will  be  consid- 
ered) . 

7.  Pittsburgh,  etc.  E.  Co.  v.  Gregg 
(Ind.),  102  N.  E.  961;  Osborn  v.  Sut- 
ton, 108  Ind.  443,  9  N.  E.  410. 

8.  See  supra,  II,  A,  1,  a. 

9.  Ark. — Baugher  v.  Budd,  53  Ark. 
417,  14  S.  W.  623.  Minn.— Sehwede  v. 
Town  of  Burnstown,  35  Minn.  468,  29 
N.  W.  72.  E.  I.— Vaill  v.  Town  Coun- 
cil, 18  B.  I.  405,  28  Atl.  344. 

10.  Vaill  v.  Town  Council,  18  R.  I. 
405,  28  Atl.  344. 

And  May  Be  Dismissed. — Baugher  v. 
Budd,  53  Ark.  417,  14  S.  W.  623. 

11.  Cook  v.  Vickers,  141  N.  C.  101, 
107,  53  S.  E.  740;  Blair  v.  Coakley,  136 
N.  C.  405,  48  S.  E.  804;  Harris  v.  Col- 
traine,  10  N.  C.  312.  And  see  County 
of  Peoria  v.  Harvey,  18  111.  365,  and 
Twombly  v.  Madbury,  27  N.  H.  433, 
holding  that  mode  previously  in  use 
might  be  taken. 

Method  of  Appeal  Not  Provided  by 


Statute.— In  Blair  v.  Coakley,  136  N.  C. 
405,  48  S.  E.  804,  the  court  said: 
"Again,  in  all  proceedings  to  lay  out 
or  alter  public  roads,  the  'Code,  see. 
2039,  gives  the  right  of  appeal  but 
does  not  provide  any  method  or  ma- 
chinery for  perfecting  and  prosecuting 
the  appeal  except  the  requirement  that 
a  bond  shall  be  given  by  the  appellant 
to  the  appellee  'as  provided  in  other 
cases  of  appeal,'  and  that  the  Superior 
Court  at  term  shall  hear  the  whole 
matter  anew.  It  is  further  enacted 
by  that  section  that  an  appeal  may 
be  taken  from  the  judgment  of  the 
Superior  Court  'as  is  provided  in  other 
cases  of  appeal'  in  the  Code.  In  the 
absence  of  any  procedure  presdribed 
by  statute,-  we  must  proceed  by  analogy 
to  the  practice  in  other  like  cases,  so 
that  the  intent  and  purpose  of  the 
Legislature  may  be  effectuated  as  near 
as  may  be,  and  that  the  right  of  ap- 
peal may  be  preserved  to  the  citizen, 
and  at  the  same  time  not  abused.  It 
is  well,  therefore,  to  adopt  the  rules 
regulating  appeals  from  justices'  courts 
as  being  more  nearly  analogous  to 
those  which  should  govern  in  eases  like 
the  one  under  review,  and  more  likely 
to  carry  out  the  intention  of  the 
Legislature  and  less  ,apt  to  work  in- 
justice to  the  parties.  We  think,  fur- 
ther, that  those  rules  are  reasonable 
and  necessary  to  prevent  delay  and 
they  can  easily  be  observed."  And' 
see  County  of  Peoria  v.  Harvey,  18  HL 
365,  holding. under  the  Act  of  February 
11,  1853,  which  simply  provided  for 
an  appeal,  "as  now  provided  by  law," 
that  appeals  might  be  taken  as  was 
prescribed  for  taking  appeals  from  jus- 
tices of  the  peace,  or  it  might  be  done 
by  filing  certified  copies  of  the  pro- 
ceedings of  the  commissioners  ap- 
pointed to  locate  the  road. 
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addressed  to  the  officers  designated  by  ^he  statute.12  It  is  sufficient  if 
it  is  a  paper  stating  the  order  appealed  from,13  the  time  when  the  order 
was  filed,14  and  the  ground  upon  which  the  appeal  is  taken,15  signed  by 
the  party  appealing,16  and  filed  by  him  within  the  required  time,17  to- 
gether with  the  bond  of  the  party,  with  sureties,  to  be  approved  by  the 
clerk.18 

(II.)  Petition  for  Appeal.  —  While  the  usual  method  of  taking  an  ap- 
peal in  establishment  proceedings  is  by  giving  the  required  notice19  and 
bond  on  appeal,20  a  petition  or  application  for  appeal  is  provided  for 
under  the  statutes  of  some  states.21 

Interest  Which  Appellant  Has.  —  It  is  sufficient  for  the  petition  for  an 
appeal  to  allege  that  the  appellant  is  one  interested  in  the  decision.22 

(in.)  Notice  of  Appeal.  —  The  statutes  providing  for  an  appeal  in  es- 
tablishment proceedings  generally  provide  for  a  notice  thereof,23  and 


12.  Comrs.  of  Highways  v.  Super- 
visors, 53  111.  320;  People  ex  rel.  Beadles 
V.   Smith,   15   111.   326. 

Where  "the  statute  does  not  require 
an  appeal  to  be  addressed  to  the  super- 
visors by  name.  It  is  enough  that  it 
is  addressed,  generally,  to  the  super- 
visors of  specified  towns.  Indeed,  this 
is  the  better  practice,  for  the  indi- 
viduals may  cease  to  be  supervisors 
before  the  appeal  is  determined.  In 
this  case,  so  much  of  the  appeal  as 
sets  forth  the  names  of  the  supervisors 
may  .properly  be  disregarded  as  sur- 
plusage." People  ex  rel.  Beadles  v. 
Smith,  15  111.  326. 

"Where  the  paper  shows  that  the  ap- 
peal was  in  fact  addressed  to  the  town 
clerk  instead  of  to  a  supervisor  or 
justice  of  the  peace,  as  the  law  al- 
lows to  be  done  in  certain  cases,  it 
answers  all  the  purposes  of  a  formal 
address.  Comrs.  of  Highways  v.  Super- 
visors,  53   111.   320. 

13.  Comrs.  of  Highways  v.  Super- 
visors, 53  111.  320. 

14.  Comrs.  of  Highways  v.  Super- 
visors, 53  111.   320. 

15.  Comrs.  of  Highways  v.  Super- 
visors, 53  111.   320. 

16.  Comrs.  of  Highways  V.  Super- 
visors,  53    111.   320. 

17.  Comrs.  of  Highways  V.  Super- 
visors, 53  111.   320. 

18.  Comrs.  of  Highways  V.  Super- 
visors, 53   111.  320. 

19.  See  infra,  II,  A,  3,  g,  (III.). 

20.  See  infra,  II,  A,  3,  g,   (V.). 

21.  Hurd's  111.  Bev.  St.,  ch.  121, 
§59;   Wis.  St.,  1898,  §1276. 

22.  Whittaker  v.  Gutheridge,  52  HI. 
App.  460. 

To  allege  that  one  is  interested  in 
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the  decision  means  that  he  is  the  owner 
of  land  adjoining  the  road  to  be  laid 
out  or  vacated,  and  is  sufficient  unless 
other'  allegations  negative  this  mean- 
ing. Whittaker  v.  Gutheridge,  52  111. 
App.  460. 

Amendment. — Where  the  petition  for 
an  appeal  alleges  simply  that  the  ap- 
pellant is  one  interested  in  the  de: 
cisipn,  it  may  be  amended  so  as  tq 
show  more  specifically  that  the  appel- 
lant is  the  owner  of  land  adjoining  the 
road  sought  to  be  laid  out.  Whittaker  ; 
v.  Gutheridge,  52  111.  App.  460. 

23.  See  the  statutes  of  the  several 
states,  and  the  following  cases:  In  re 
Dugan,  129  Iowa  241,  105  N.  W.  514; 
Ellis  V.  Carpenter,  89  Iowa  521,  56 
N.  W.  678;  Finke  V.  Zeigelmiller,  77 
Iowa  251,  42  N.  W.  183;  Maxwell  v. 
La  Brune,  68  Iowa  689,  28  N.  W.  18; 
Mueller  v.  Supervisors  of  Town  of 
Courtland,  117  Minn.  290,  135  N.  W. 
996;  Baldwin  v.  Board  of  Supervisors, 
110  Minn.  87,  124  N.  W.  641;  Burkleo 
v.  Town  Bd.  of  Baytown,  108  Minn. 
224,  120  N.  W.  526,  121  N.  W.  874; 
Bunyon  v.  Alton,  78  Minn.  31.  80  N.  W. 
836.. 

Under  the  Iowa  Code,  the  notice  of 
appeal  provided  for  therein  must  be 
served  on  the  county  auditor  (Code, 
1897,  §1513;  Ellis  v.  Carpenter,  89  Iowa 
521,  56  N.  W.  678;  Maxwell  v.  La  Brune. 
68  Iowa  689,  28  N".  W.  18),  and  if  the 
road  has  been  established  on  condition 
that  the  petitioners  therefor  pay  the 
damages,  the  notice  must  also  be  served 
,on  the  first  four  petitioners,  and  this 
without  reference  to  the  extent  of  their 
interest  (Finke  v.  Zeigelmiller,  77  Iowa 
251,  42  1ST.  W.  183),  such  notice  being, 
jurisdictional  and  mandatory  (Finke  V, 
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such  notice  is  a  jurisdictional,  prerequisite  to  the  right  of  the  appellate 
tribunal  to  proceed.24 

Contents.  —  Some  statutes,2'  require  the  notice  of  appeal   to    state 
briefly  the  grounds  of  the  |ppeal;  under  others  this   is   not   neces- 


Zeigelmiller,  supra).  But  such  notice 
to  the  petitioners  is  not  necessary  ex- 
cept on  the  condition  noted  in  the  stat- 
ute (Ire  re  Dugan,  129  Iowa  241,  105 
N.  W.  514).  Accordingly,  where  the 
petitioners  are  not  required  to  pay  any 
damages,  they  ought  not  to  be  served 
with  the  notice  of  appeal  provided  for 
therein.  Raymond  v.  Clay  County,  68 
Iowa  1301,  26  N.  W.  34. 

Personal  Notice. — Since  when  service 
is  required  by  a  statute,  it  means  per- 
sonal service,  the  service  of  the  notice 
of  appeal  required  by  the  Iowa  code 
must  be  personal.  Ellis  v.  Carpenter, 
89  Iowa  521,  56  N".  W.  678,  wherein 
but  three  of  the  four  petitioners  were 
given  personal  notice,  service  upon  one 
of  such  petitioners  being  made  by  leav- 
ing a  copy  of  the  notice  with  a  mem- 
ber of  his  family,  at  his  place  of  resi- 
dence. The  appeal  was  dismissed,  al- 
though sueh  petitioner  learned  of  the 
fact  very  shortly  after  the  notice  was 
left  with  his  wife,  and  he  appeared  in 
the  district  court,  and  joined  with  the 
other  petitioners  in  a  motion  that  the 
appeal  be  dismissed  because  there  was 
no  proper  service  of  the  notice  of  ap- 
peal on  him. 

Waiver  of  Notice  by  Appearance. 
Where  the  petitioners  appear  and  ad- 
mit service  of  the  notice  of  appeal, 
but  object  to  it  on  the  ground  that 
it  was  not  made  by  a  proper  person, 
such  appearance  confers  jurisdiction 
(Libbey  v.  Mcintosh,  60  Iowa  329,  14 
N.  W.  354).  But  there  is  no  waiver 
where  a  petitioner  appears  and  moves 
to  dismiss  the  appeal  on  the  ground 
that  the  service  as  to  him  was  not 
personal.  Ellis  v.  Carpenter,  89  Iowa 
521,  56  N.  W.  678. 

24.  Ellis  v.  Carpenter,  89  Iowa  521, 
56  N.  W.  678;  Finke  v.  Zeigelmiller,  77 
Iowa  251,  42  N.  W.  183;  Maxwell  v.  La 
Brune,  68  Iowa  689,  28  N.  W.  18  (ap- 
peal properly  dismissed  where  no  no- 
tice served  on  county  auditor);  Muel- 
ler v.  Supervisors  of  Town  of  Court- 
land,  117  Minn.  290,  135  N.  W.  996. 

The  proceedings  of  county  commis- 
sioners in  exercising  their  appellate  jur- 
isdiction will  be  void  unless  the  peti- 
tion on  which  they  act  or  their  record 


shows  their  jurisdiction.  Inhab.  of 
Guilford  v.  County  Comrs.,  40  Me.  296. 
See  also  Inhab.  of  Eden  v.  County 
Comrs.,  84  Me.  52,  24  Atl.  461. 

Proof  of  Filing.— If  a  copy  of  the 
notice  has  actually  been  filed  as  re- 
quired by  the  statute,  the  fact  that 
proof  of  such  filing  has  not  been  filed 
with  the  clerk  of  the  court  to  which 
the  appeal  is  taken  will  not  be  ground 
for  dismissing  the  appeal.  The  stat- 
ute does  not  require  proof  of  such  fil- 
ing to  be  filed,  and  the  jurisdiction 
of  the  court  to  which  the  appeal  is 
taken  rests  upon  the  fact  of  the  filing 
with  the  persons  designated,  and  not 
upon  the  mode  of  proof  thereof. 
Hence,  where  jurisdiction  is  questioned 
upon  this  ground,  the  appellant  has  the 
right  to  furnish  proof  of  the  filing  of 
the  notice  as  required  by  the  statute. 
Mueller  v.  Suprs.  of  Town  of  Court- 
land,  117  Minn.  290,  135  2ST.  W.  996; 
Town  of  Haven  v.  Orton,  37  Minn.  445, 
35  N.  W.  264.  See  Hagemeyer  v.  Board 
of  Comrs.  of  Wright  County,  71  Minn. 
42,  73  N.  W.  628,  appeal  from  an  or- 
der alterating  location  of  a  road. 

25.  Baldwin  v.  Board  of  Supervis- 
ors, 110  Minn.  87,  124  N.  W.  641,  under 
Eev.  Laws,  1905,  §1188.  And  see  Sector 
v.  Clark,  78  N.  Y,  21,  reversing  12 
Hun  189,  and  generally  the  statutes  of 
the  several  states. 

That  is,  whether  it  relates  to  the 
damages,  or  to  the  establishing  of  the 
road,  or  the  refusal  so  to  do,  and 
whether  it  is  taken  to  reverse  entirely 
the  decision  of  the  board,  or  some  por- 
tion thereof,  and,  if  the  latter,  what 
portion.  Baldwin  v.  Board  of  Suprs. 
of  Eosendale,  110  Minn.  87,  124  N.  W. 
641. 

The  statutes  do  not  require  that  all 
the  reasons  or  any  of  them  tending 
to  show  the  original  order  erroneous  or 
illegal  should  be  stated,  but  only  re- 
quire the  "ground"  to  be  briefly  stated. 
See  Sector  v.  Clark,  78  N.  Y.  21. 

A  misstatement  of  the  date  of  the 
order  appealed  from  is  not  fatal  where 
the  notice  of  appeal  describes  the  or- 
der and  the  highway  so  as  to  fully 
identify  it,  and  apprise  the  super- 
visors beyond   the  possibility  of  mis- 
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sary.26  If  the  statutory  requisites  of  the  notice  of  appeal  are  so  specific 
and  clear  as  to  leave  no  room  for  any  implication,  and  the  statute  does 
not  require  it,  the  notice  need  not  state  or  show  by  what  right  or  in  what 
capacity  the  appellant  appeals  f  nor  need  it  state  that  the  party  appeal- 
ing has  filed  the  application  and  l  bond  required  by  the  statute;28 

Filing.  — "What  constitutes  a  sufficient  filing  of  the  notice  of  appeal 
depends  upon  the  statute  and  circumstances  of  each  particular  case.20 

(IV.)  Affidavit  of  Interest.  —  If  the  party  appealing  is  not  a  party  to 
the  establishment  proceeding,  he  is  required  under  some  statutes  to 
make  an,  affidavit  setting  forth  that  he  has  an  interest  in  the  matter 
decided  and  is  aggrieved  by  the  decision.30  But  such  statutes  have  no 
application  'to  persons  who  are  parties  to>  the  proceeding  to  establish 
the  public  highway  in  question.31 

(V.)  The  Bond  on  Appeal.  —  The  statutes  providing  for  an  appeal  in 
proceedings  to  lay  out  and  establish  a  public  highway  generally  require 


take  what  is  appealed  from,  it  is  suffi- 
cient although  it  misstates  the  exact 
date  of  the  order.  Town  of  Haven  v. 
Orton,  37  Minn.  445,  35  N".  W.  264. 

If  -the  appeal  can  be  taken  only  from 
the  award  of  damages,  and  the  notice 
as  a  whole  fairly  indicates  that  the  ap- 
peal is  from  the  award,  it  is  suffi- 
ciently specific  although  it  does  not  say 
specifically  that  the  appeal  is  from  the 
award.  In  re  Dugan,  129  Iowa  241,  105 
N.  W.  514. 

26.  Comrs.  of  Highways  v.  Super- 
visors, 53  111.  320. 

A  misstatement  of  the  grounds  will 
not  affect  the  jurisdiction  of  the  ap- 
pellate tribunal.  Comrs.  of  Highways 
v.  Supervisors,  53  111.  320. 

27.  Baldwin  v.  Board  of  Suprs.  of 
Rosendale,  110  Minn.  87,  124  N.  W. 
641. 

28.  Andrews  V.  Town  of  Marion,  23 
Minn.   372. 

'Notice  that  a  party  has  appealed  is, 
unless  the  statute  requires  further 
specification,  in  effect,  notice  that  the 
party  has  done  whatever  was  neces- 
sary to  make  the  appeal  effectual. 
Andrews  v.  Town  of  Marion,  23  Minn. 
372. 

29.  Filing  With  Clerk  Though  Not 
at  Office. — A  notice  of  appeal  from  an 
order  of  the  town  supervisors  laying 
out  a  highway  delivered  to  the  town 
clerk,  but  not  at  his  office,  and  by  him 
thereafter,  and  within  the  time  allowed 
by  statute  for  filing  the  same,  taken 
to  his  office  and  deposited  therein 
among  the  official  records  and  docu- 
ments in  his  custody,  though  no  cer- 
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tificate  of  filing  was  ever  indorsed 
thereon,  constitutes  a  sufficient  filing 
within  the  meaning  of  a  statute  requir- 
ing that  a  copy  of  the  notice  of  appeal 
shall  be  filed  with  the  clerk  of  each 
town  in  which  such  road  may  be  lo- 
cated. Burkleo  v.  Town  Board  of  Bay- 
town,  108  Minn.  224,  120  N.  W.  526, 
121  1ST.  W.  874,  under  B.  L.,  1905, 
§1188.  But  where  the  notice  was  handed 
to  the  town  clerk,  outside  of  his  resi- 
dence, without  any  request  that  it 
should  be  filed  in  his  office,  or  any 
statement  as  to  the  purpose  for  which 
it  was  delivered,  and  without  any  fee 
for  filing  being  paid  or  tendered,  and 
it  was  never  in  fact  filed  by  the  town 
clerk,  there  was  not  a  sufficient  com- 
pliance with  the  statute.  Bunyon  v. 
Alton,  78  Minn.  31,  80  N.  W.  836,  under 
Laws,  1895,  ch.  54,  now  E.  L.,  1905; 
§1188. 

30.  Ind.  R.  S.,  1881,  §5772,  alleging 
specifically  the  nature  of  his  interest. 

Where  it  does  not  appear  from  the 
record  that  the  appellants  were,  in  a 
legal  sense,  parties  to  the  establishment 
proceedings,  nor  that  any  such  affidavit 
was  filed,  the  appeal  is  properly  dis- 
missed.    Jones  v.   Theiss,  30  Ind.  311. 

31.  Wilson  v.  Wheeler.  125  Ind.  173, 
25  N.   E.   190. 

One  who  is  named  in  the  petition 
as  one  of  the  persons  over  whose  land 
the  highway  is  to  pass,  and  whose 
property  is  to  be  appropriated  for  a 
public  use  is  a  party  to  the  proceeding 
to  establish  the  public  highway  in 
question  within  the  meaning  of  this 
rule.  Wilson  v.  Wheeler,  125  Ind.  173, 
25  N.  E.  190. 
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a  bond  on  appeal.32  And  though  the  statute  does  not  in  express  terms 
provide  for  a  bond  it  may  by  implication  require  one.38  The  filing  of 
a  bond  at  the  time  and  in  the  manner  prescribed  in  the  statute  is  a  jur- 
isdictional requisite.34 

Approval.  —  Some  statutes  provide  for  the  approval  of  the  bond  by  a 
designated  officer.35     The  appellate  court  can  compel  such  officers  to 


32.  See  the  statutes  of  the  several 
states,  and  the  following  cases:  Ark. 
Nemier  v.  Bramlett,  103  Ark.  209,  146 
S.  W.  486.  Minn. — Schwede  v.  Town 
of  Burnston,  35  Minn.  468,  29  N.  W. 
72.  R.  I. — Vaill  v.  Town  Council  of 
New  Shoreham,  18  E.  I.  405,  28  Atl. 
344.  Wis.— State  v.  Hoelz,  69  Wis.  84, 
33  N.  W.  597. 

33.  Merritt  v.  Pryor,  86  Tenn.  155, 
5  S.  W.  534,  holding  under  Acts,  1885. 
ch.  2,  §14,  p.  35,  which  provides  for 
an  appeal,  and,  if  the  application  is 
granted,  all  costs  and  damages  shall 
be  paid  by  the  applicant,  that  a  duty 
or  obligation  to  execute  a  bond  natur- 
ally follows  that  liability,  in  accord- 
ance with  the  general  rule  that  persons 
seeking'  to  put  the  machinery  of  the 
courts  in  motion,  may  or  shall  be  re- 
quired to  execute  a  prosecution  bond. 

The  omission  to  give  bond  is  sup- 
plied and  cured  by  giving  bond  in  the 
court  to  which  the  appeal  is  taken 
when  the  motion  is  made  that  the  ap- 
peal be  dismissed.  Lafollette  v.  Eoad 
Comrs.,  105  Tenn.  536,  58  S.  W.  1065. 

34.  Minn. — State  v.  Shardlow,  43 
Minn.  524,  46  N.  W.  74;  Schwede  V. 
Town  of  Burnstown,  35  Minn.  468,  29 
N.  W.  72;  State  v.  Fitch,  30  Minn.  532, 
16  N.  W.  411.  Miss. — Evans  v.  Sharkey 
County,  89  Miss.  302,  42  So.  173.  E.  I. 
Vaill  v.  Town  Council  of  New  Shore- 
ham,  18  E.  I.  405,  28  Atl.  344. 

And  see  generally  the  titles  "Ap- 
peal Bonds;"  "Undertakings." 

Where  the  statute  provides  for  a 
bond  to  the  town  to  prosecute  the  ap- 
peal, a  bond  given  to  the  town  council 
of  a  town  does  not  sufficiently  com- 
ply with  the  requirement,  and  the  ap- 
peal is  properly  dismissed.1  Vaill  v. 
Town  Council  of  New  Shoreham,  18  E. 
I.  405,  28  Atl.  344.  To  allow  a  new 
bond  to  be  filed  would  be  to  permit 
an  appeal  to  be  taken  at  a  time  and 
in  a  manner  not  provided  for,  and  in 
the  absence  of  express  authority,  the 
court  has  no  power  to  allow  the  bond 
to  be  amended  so  as  to  conform  to  the 
statute.  Vaill  v.  Town  Council  of  New 
Shoreham,  supra. 


If  the  approved  bond  is  not  filed  in 
time,  the  statute  makes  no  provision 
for  remedying  the  defect,  as  in  case  of 
appeals  from  justices'  courts  or  ap- 
peals to  the  supreme  court.  Schwede 
v.  Town  of  Burnstown,  35  Minn.  468,  29 
N.  W.  72. 

Waiver  of  Defects. — Upon  an  appeal 
to  a  justice  of  the  peace  under  Min- 
nesota Gen.  St.,  1878,  ch.  13,  §60,  in 
proceedings  for  laying  out  a  highway 
by  supervisors  of  a  town,  the  super- 
visors, by  consenting  to  a  continuance 
before  making  any  objection  to  the 
bond  filed  pursuant  to  the  statute, 
waives  any  defects  in  it.  State  v, 
Shardlow,  43  Minn.  524,  46  N.  W.  74. 

Method  of  Objecting. — Where  the 
record  showed  that  on  a  day  named, 
at  the  call  of  the  case,  the  respondent 
appeared,  and  gave  notice  of  motion 
to  dismiss,  and  that  on  the  next  day 
the  motion,  which  was  made  upon  the 
ground  only  that  the  bond  was  not  ap- 
proved in  time,  the  appeal  was  rightly 
dismissed.  "As  remarked  in  Klein  v. 
St.  Paul,  M.  &  M.  E.  Co.,  30  Minn. 
451  (16  N.  W.  Eep.  265),  'it  was  not 
necessary  to  enter  a  special  appearance 
for  that  purpose.  It  was  enough  that, 
before  proceeding  to  trial,  or  recog- 
nizing the  jurisdiction  of  the  court  to 
so  proceed,  the  respondent  duly  inter- 
posed its  objection,  and  moved  to  dis- 
miss solely  oh  this  ground.'  "  Schwede 
v.  Town  of  Burnstown,  35  Minn.  468, 
29  N.  W.  72. 

Bond  on  Successive  Appeal. — Where 
an  appeal  is  taken  from  the  decision 
of  the  tribunal  or  court  to  which  an 
appeal  is  originally  prosecuted  from 
the  highway  board  or  tribunal,  the 
bond  should  be  conditioned  to  pay  all 
costs  arising  from  the  latter  appeal. 
One  precisely  like  that  given  on  the 
first  appeal  is  void  and  confers  no 
jurisdiction  upon  the  appellate  tribunal. 
State  v.  Hoelz,  69  Wis.  84,  33  N.  W. 
579. 

35.  Nemier  v.  Bramlett,  103  Ark. 
209,  146  S.  W.  486;  Gray  v.  Jones,  178 
111.  169,  52  N.  E.  941. 

Interested    Officer.  —  Such    approval 
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either  approve  or  disapprove  the  bond  if  they  refuse  to  do  so.8* 
Sureties.  —  Sometimes  the  statute  does  not  require  sureties  on  the  ap- 
peal bond;37  but  where  required  the  sureties  must  be  sufficient.88  But 
the  failure  to  strictly  conform  to  the  statutory  provisions  does  not  af- 
fect the  jurisdiction  of  the  appellate  court.39 

Substituting  Other  Bond.  —  Where  the  appeal  bond  has  been  accepted* 
by  the  proper  officer,  the  parties  appealing  should  not  be  prejudiced  by 
any  defect  appearing  therein,40  but  leave  should  be  given  them  to  file 
a  more  perfect  bond.41  And  where  the  original  appeal  bond  is  lost, 
on  a  proper  affidavit,  a  substitute  or  new  appeal  bond  may  be  filed.42 
(VI.)  Bill  of  Exceptions. —  The  necessity  for  and  requirements  of  a 
bill  of  exceptions  are  governed  by  the  rules  applicable  to  such  bills  gen- 
erally.43 


should  not  be  made  by  an  officer  who 
is  directly  interested  in  the  appeal,  as 
by  being  a  petitioner  for  the  road. 
Gray  v.  Jones,  178  111.  169,  52  N.  B. 
941. 

36.  Nemier  v.  Bramlett,  103  Ark. 
209,  146  S.  W.  486,  and  its  jurisdiction 
therefore  does  not  depend'  upon  the 
clerk's  having  performed  his  duty  in 
that  respect. 

37.  Town  of  Oswego  v.  Kellogg,  99 
111.    590,    598. 

The  statute  only  requires  a  "suffi- 
cient bond' '  to  be  given,  and  that  may, 
no  doubt,  be  determined  by  the  officer 
taking  it,  which  may  be  either  the  town 
clerk  or  the  justice  of  the  peace. 
Town  of  Oswego  v.  Kellogg,  99  111.  590, 
598.  In  this  case  the  bond  of  the 
parties  appealing  seems  to  have  been 
considered  sufficient  without  sureties. 

38.  State  v.  Fitch,  30  Minn.  532,  16 
1ST.  W.  411,  under  Gen.  St.,  1878,  ch.  13, 
§60. 

A  bond  required  to  be  with  suffi- 
cient sureties  must  have  two  or  more 
sureties.  State  v.  Fitch,  30  Minn.  532, 
16  N.  W.  411. 

Co-Remonstrator  May  Be  Surety. 
"Where  the  statute  provided  for  a  sure- 
ty, in  a  case  where  each  of  several 
persons  owning  land  through  which 
the  proposed  road  tan  filed  separate 
remonstrances,  and  each  appealed  by 
filing  a  bond,  with  one  of  the  other 
remonstrators  as  his  surety,  the  court 
overruled  a  motion  to  dismiss  the  ap- 
peal on  the  ground  that  an  appeal 
bond  had  not  been  executed  with  surety 
as  required  by  statute,  notwithstanding 
the  appeals  were  ordered  consolidated. 
Leffel  v.  Obenchain,  90  Ind.  50. 

39.  Nemier  «,  Bramlett,  103  Art. 
209,  146  S.  W.  486. 
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Since,  if  objection  Is  made  to  the 
bond  on  account  of  the  failure  to  have 
it  signed  by  sureties,  it  is  the  duty 
of  the  court  to  allow  ,a  new  bond  to 
be  given  if  tendered  in  apt  time. 
Nemier  v.  Bramlett,  103  Ark.  209,  146 
S.  W.  486. 

Objection  to  the  sufficiency  of  a  sub- 
stituted appeal  bond  on  the  ground  that 
it  is  not  signed  by  a  surety,  as  re- 
quired by  statute,  must  be  made  in 
the  intermediate  court  of  appeal. 
Fowler  v.  Newsom,  174  Ind.  104,  90 
N.  E.  9. 

40.  Town  of  Winfield  v.  Mofiatt,  42 
111.  47. 

41.  Town  of  Winfield  v.  Moffatt,  42 
111.  47. 

42.  Fowler  v.  Newsom,  174  Ind. 
104,  90  N.  E.  9,  and  it  need  not  be 
signed  by  all  or  a  part  of  the  same 
persons  who  signed  the  original  appeal 
bond. 

43.  See  generally  the  title,  "Bills 
of  Exceptions,"   vol.  4,  p.  298,  et  seq. 

Where  a  statute  provides  that  all 
orders  made  and  proceedings  had  in  the 
establishment  of  a  road  shall  be 
recorded,  these  matters  can  be  shown 
only  by  a  duly  certified  transcript  of 
the  road-record.  All  other  papers,  files 
and  evidence,  considered  by  the  board 
or  adduced  at  the  hearing  should  be 
preserved  in  a  properly  settled  bill  of 
exceptions.  Brabham  v.  Custer  County 
3  Neb.   (Unof.)   801,  92  N.  W.  989. 

Under  the  Mississippi  Code,  where 
the  appeal  is  simply  for  the  purpose  of 
having  a  jury  assess  the  damage,  this 
being  a  question  of  fact,  it  is  not  nec- 
essary for  a  bill  of  execptions  to  be 
presented  and  signed.  It  is  necessary 
to  file  a  bill  of  exceptions,  only  when 
it   is   desired   to   review   some   matter 
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(vii.)  The  Transcript  and  Papers.  —  Necessity  for  Transcript.  —  The 
court  cannot  review  establishment  proceedings  upon  appeal  or  writ  of 
error,  unless  there  is  a  properly  certified  transcript  of  the  proceedings 
below.44 

Contents.  —  The  transcript  need  not  show  that  an  appeal  was  prayed 
or  taken  from  the  decision  of  the  highway  board  to  the  court  of  law  ;45 
nor  need  it  incorporate  or  mention  the  appeal  bond.46 

The  original  papers  in  the  proceedings  before  the  highway  board 
should  be  filed  where  the  appeal  is  for  a  trial  de  novo,47  but  they  do  not 
constitute  or  take  the  place  of  a  transcript  or  bill  of  exceptions.48 

h.  Consolidation  of  Appeals.  —  Though  the  appeal  may  be  made  at 
various  times  and  by  different  persons,  it  must  be  acted  upon  as  a  unit  ;49 
and  if  the  appeal  is  taken  from  each  of  two  separate  orders,  the  appeals 
should  be  consolidated.50 

i.  Withdrawal  and  Waiver  of  Appeal.  —  The  appellants  may  with- 
draw51 or  waive52  their  appeal  at  any  time  before  the  court  proceeds  to 
act  upon  it. 


of  law  arising  on  the  face  of  the  pro- 
ceedings; that  is  to  say,  when  the  ques- 
tion involved  is  whether -or  not  a  board 
of  supervisors  has  proceeded  to  lay 
out  any  public  road  and  assess  dam- 
ages therefor,  in  accordance  with  the 
procedure  required  by  law.  Evans  v. 
Sharkey  County,  89  Miss.  302,  42  So. 
173  (under  Code  of  1892,  §3896,  now 
Code  of  1906,  §4405). 

44.  See  Weaver  v.  Board  of  County 
Comrs.,  69  Kan.  72,  76  Pac.  407;  Brab- 
ham v.  Custer  County,  3  Neb.  (Unof.) 
801,  92  N.  W.  989;  and  generally  the 
statutes  of  the  several  states  and  the 
cases   cited  infra,  this   section. 

The  appellant  must  at  least  put  the 
clerk  under  the  obligation  to  act  by 
paying  or  tendering  his  fees.  Blair  v. 
Coakley,  136  N.  C.  405,  48  S.  E-.  804. 

One  transcript  is  sufficient  although 
several  remonstrants  are  each  appealing 
separately.  Glassburn  v.  Beer,  143  Ind. 
174,  41  N.'  E.  376. 

That  the  transcript  is  filed  before 
the  service  of  the  notice  of  appeal  is 
a  mere  irregularity  which  in  no  manner 
affects  the  jurisdiction  of  the  court  to 
which  the  appeal  is  taken.  Libbey  v. 
Mcintosh,  60  Iowa  329,  14  N.  W.  354. 

45.  Fowler  v.  Newsom,  174  Ind.  104, 
90  N.  E.  9. 

46.  Fowler  v.  Newsom,  174  Ind.  104, 
90  N.  E.  9. 

47.  Moore  v.  Smock,  6  Ind.  392  (ap- 
peal dismissed  on  motion  where  papers 
-not  filed) ;   Malone  v.  Hardesty,  Smith 

(Ind.)   53. 

48.  Brabham  v.  Custer  County,  3 
Neb.  (Unof.)  801,  92  N.  W.  989. 


49.  Corlev  v.  Kennedy,  28  111.  143; 
Bisosway  v.'Winant,  34  Barb.  (N.  Y.) 
578,  reversed  on  other  grounds  in  3 
Keyes  412.  See  also  Jones  v.  Gray, 
78  111:  App.  309. 

Whatever  may  be  the  number  of 
appeals,  there  should  be  but  one  set 
of  referees,  but  one  proceeding,  or 
hearing  and  determination,  and  only 
one  order  to  signify  what  that  deter- 
mination is.  Disosway  v.  Winant,  34 
Barb.    (N.   T.)    578. 

50.  Jamieson  v.  Board  of  Comrs.,  56 
Ind.  466,  wherein  one  appeal  was  tak: 
en  from  an  order  establishing  the  high- 
way, and  one  was  taken  from  the  or- 
der confirming  the  report  of  the  re- 
viewers that  the  remonstrant  would  sus- 
tain no  damage  from  the  establishment 
of  the  highway. 

But  in  Williams  V.  Turner  Twp.,  15 
S.  D.  182,  87  N.  W.  968,  it  was  held 
that  the  appeals  of  several  persons 
from  an  order  of  the  tribunal  having 
original  jurisdiction  of  proceedings  to 
lay  out  a  highway  do  not  come  within 
the  provisions  of  a  statute,  providing 
that  when  two  or  more  actions  are  pend- 
ing at  one  time  between  the  same  par- 
ties and  in  the  same  court  upon  causes 
of  action  which  might  have  been  joined, 
the  court  may  order  the  actions  to  be 
consolidated,  and  the  court  commits  no 
error  in  denying  a  motion  to  consoli- 
date the  appeals. 

51.  Ellis  v.  Carpenter,  89  Iowa  521, 
56  N.  W.  678. 

52.  Lansing  v.  Caswell,  4  Paige  Ch. 
(N.   Y.)    519. 

Where  the  appellants,  after  appeal- 
Vol.  XI 


78 


HIGHWAYS,  STREETS  AND  BRIDGES 


j.  Dismissal.  —  The  appeal  may  be  dismissed  where  all  the  parties 
are  not  properly  before  the  court.53 

Effect.  — The  result  of  the  dismissal  of  an  appeal  in  establishment 
proceedings  is  to  leave  the  action  of  the  lower  tribunal  in  full  force 
and  effect.54 

k.  Hearing  or  Trial.  —  (I.)  Time.  —  The  time  of  trial  of  the  appeal 
in  establishment  proceedings  depends  upon  local  statutes.05 

(II.)  Notice.  —  The  statutes  sometimes  require  that  the  board  or  trib- 
unal to  which  the  appeal  is  taken  shall  give  notice  of  the  time  and  place 
1  of  hearing  such  appeal56  to  the  persons  and  officers  designated  therein,57 
and  until  the  proper  notices  are  served,  the  appellate  tribunal  has  no 


ing  from  the  commissioners'  decision, 
appeared  before  the  jury  empaneled  to 
assess  their  damages  and  litigated  the 
question  as  to  the  amount  of  such  dam- 
ages, and  subsequently  applied  to  the 
board  of  supervisors  to  increase  the 
amount  allowed  by  the  jury,  they  there- 
by waived  their  appeal.  Lansing  v. 
Caswell,  4  Paige  Ch.   (N.  Y.)   519. 

Knowingly  accepting  the  damages 
awarded  by  the  commissioners'  court 
is  an  acquiescence  in  the  judgment,  and 
prevents  the  prosecution  of  an  appeal 
therefrom.  Karnes  County  v.  Nichols 
(Tex.  Civ:  App.),  54  S.  W.  656. 

53.  Jewell  V.  Kirk,  20  Ky.  L.  Eep. 
853,  47  S.  W.  766,  wherein  it  appeared 
that  a  joint  owner  of  the  land  over 
which  the  road  was  to  run,  who  was 
an  infant,  was  not  before  the  court  on 
summons  or  represented  by  a  guardian 
ad  litem. 

But,  the  fact  that  one,  in  whose 
name,  with  others,  as  petitioners,  the 
case  is  carried  on  before  the  inferior 
tribunal  and  in  the  court  to  which  the 
appeal  is  taken,  does  not  sign  the 
petition,  is  not  a  ground  for  dismissal. 
Hays  v.  Parrish,  52  Ind.  132. 

54.  Andrews  v.  Beam,  97  N.  C.  315, 
1  S.  E,  532;  Norfolk,  etc.  E.  Co.  v. 
Easnoke,  90  Va.  170,  17  S.  E.  879 
(wherein  the  appeal  was  dismissed  by 
consent). 

55.  Tennessee. — The  appeal  is  triable 
in  the  intermediate  court  at  the  term 
on  the  first  day  of  which  the  tran- 
script is  filed.  Lafollette  v.  Eoad 
Comr.,  105  Tenn.  536,  58  S.  W.  1065. 

56.  See  the  statutes  of ''  the  several 
states  and  the  following  cases:  HI. 
Corley  v.  Kennedy,  28  111.  143;  Mc- 
Pherson  v.  Holdridge,  24  111.  38.  Me. 
Inhab.  of  Leeds  v.  County  Comrs.,  75 
Me.  533.  Mich.— Sanger  v.  Twp.  Board, 
etc.,  118  Mich.  19,  76  1ST.  W.  121;  Brazee 
v.  Eaymond,  59  Mich.  548,  26  N.  W. 
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699;  Prescott  v.  Patterson,  44  Mich. 
525,  7  N.  W.  237;  People  ex  rel.  Tefff 
V.  Hamtramek,  38  Mich.  558.  N.  Y. 
People  ex  rel.  Odle  v.  Kniskern,  54  N, 
Y.  52;  Terpening  v.  Smith,  46  Barb. 
208;  People  ex  rel.  Gould  v.  Crosier,  26 
How.  Pr.  195;  People  ex  rel.  E,dick  v. 
Osborn,  20   "Wend.   186. 

The  object  of  the  notice  is  to  en- 
able both  sides  of  the  contest  to  be 
fully  heard,  and  the  supervisors,  wheTe 
the  appeal  is  to  them,  thus  to  be  en- 
abled to  decide  the  case  with  a  full 
knowledge  of  the  facts.  McPherson  v. 
Holdridge,   24  111.   38. 

The  notice  should  be  in  writing, 
under  some  statutes.  People  ex  rel. 
Edick  v.  Osborn,  20  "Wend.  (N.  Y.) 
186. 

Any  informality  in  the  notice  is 
waived,  where  the  appellate  tribunal, 
the  highway  board,  whose  decision  is 
appealed  from,  and  several  of  the  peti- 
tioners for  the  road  meet  •  at  the  ap- 
pointed time  for  hearing  the  appeal. 
Anderson  v.  "Wood,  80  111.  15. 

57.  Prescott  v.  Patterson,  44  Mich. 
525,  7  N.  "W.  237;  People  ex  rel.  Tefft 
V.  Hamtramek,  38  Mich.  558;  People 
ex  rel.  Odle  v.  Kniskern,  54  N.  Y.  52; 
Terpening  V.  Smith,  46  Barb.  (N.  Y.) 
208;  People  ex  rel.  Gould  v.  Crosier,  26 
How.  Pr.  (N.  Y.)  195;  People  ex  rel. 
Edick  v.  Osborn,  20  Wend.  (N.  Y.) 
186. 

Under  the  early  New  York  statute 
notice  was  required  to  be  given  not 
only  to  the  road  commissioner,  whose 
decision  was  appealed  from  (People 
ex  rel.  Edick  v.  Osborn,  20  Wend.  186) 
but  to  the  occupants  of  the  land  through 
which  the  contemplated  road  ran  (Peo- 
ple ex  rel.  Odle  v.  Kniskern,  54  N.  Y. 
52;  Terpening  v.  Smith,  46  Barb.  208; 
People  ex  rel.  Gould  v.  Crosier,  26  How. 
Pr.  195;  People  ex  rel.  Edick  v.  Osborn, 
20  Wend.  186).    Although  notice  to  one 
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jurisdiction  to  hear  the  appeal,08  notwithstanding  the  appointment  of  a 
day  for  such  hearing.59  The  appeal  is  not  lost  by  reason  of  an  improper 
notice,  however,  a  new  day  may  be  set  for  the  hearing  and  proper  no- 
tices served.80 

(in.)  Opening  and  Closing.  —  Upon  an  appeal  from  the  highway 
board  to  the  court  of  law  upon  a  remonstrance  as  to  the  damages  al- 
lowed, the  burden  of  proof  being  upon  the  remonstrant  he  is  entitled 
to  open  and  close.61 

(IV.)  Adjournment.  —  A  board  sitting  to  hear  an  appeal  from  the 
action  of  a  highway  commissioner  in  laying  out  a  road  has  power  to 
adjourn62  for  any  reasonable  cause,03  to  a  specified  day.M 


commissioner  is  notice  to  all  of  them, 
the  mere  attendance  of  one  commis- 
sioner is  not  a  waiver  of  the  require- 
ments of  notice.  People  ex  rel.  Edick 
0.  Osborn,  20  Wend.  186. 

58.  Sanger  v.  Twp.  Board,  118  Mich. 
19,  76  N.  W.  121;  Brazee  v.  Raymond, 
59  Mich.  548,  26  N.  W.  699;  Prescott 
v.  Patterson,  44  Mich.  525,  7  N.  W.  237; 
People  ex  rel.  Tefft  v.  Hamtramck,  38 
Mich.   558. 

Any  attempt  to  do  so  is  futile  and 
a  nullity.  MePherson  v.  Holdridge,  24 
111.  38;  Sanger  v.  Township  Board,  etc., 
118  Mich.  19,  76  N.  W.  121;  Brazee  v. 
Raymond,  59  Mich.  548,  26  N.  W:  699; 
Prescott  v.  Patterson,  44  Mich.  525,  7 
K".  W.  237. 

Notice  is  jurisdictional  and  must  ap- 
pear of  record.  Prescott  v.  Patterson, 
44  Mich.  525,  7  N.  W.  237  (the  action 
of  the  appellate  tribunal  cannot  be 
sustained  if  it  does  riot  appear  that  the 
party  injured  by  it  had  notice  of  their 
meeting,  even  though  the  return  shows 
that  it  w^  held  at  his  house).  Proof 
that  it  was  given  cannot  be  inferred 
or  established  from  a  recital  in  the  or- 
der that  it  was  done.  Brazee  v.  Ray- 
mond, 59  Mich.  548,  26  1ST.  W.  699; 
People  ex  rel.  Tefft  v.  Hamtramck,  38 
Mich.  558  (the  validity  of  the  order 
cannot  be  presupposed  for  the  purpose 
of  proving  by  its  recital  that  a  pre- 
liminary step  essential  to  its  validity 
was  actually  taken). 

Notice  Where  Original  Hearing  Ad- 
journed.— Supervisors  in  the  matter  of 
opening  a  road,  when  -they  dismiss  an 
appeal  and  adjourn,  without  any  in- 
tention of  further  action,  cannot  re- 
sume the  subje'et,  unless  notice  of  the 
time  and  place  of  a  future  meeting  is 
served  on  the  commissioners  of  high- 
ways, and  on  the  three  petitioners  be- 


fore served.  Without  these,  the  action 
of  the  supervisors  is  void.  Keech  v. 
People,  22  111.  479. 

Where  a  waiver  by  those  entitled  to 
notice  is  retracted  by  them  before  any 
action  is  taken  thereon,  the  proper  no- 
tice must  be  given  or  the  proceedings 
are  null  and  void.  People  ex  rel.  Gould 
v.  Crosier,  26  How.  Pr.  (N.  Y.)  195. 

The  party  appealing  cannot  object 
because  notice  of  the  hearing  of  the 
committee  upon  appeal  was  not  given 
to  one  not  a  party  to  the  appeal. 
Inhab.  of  Leeds  v.  County  Comrs.,  75 
Me.    533. 

59.  Sanger  v.  Twp.  Board,  etc.,  118 
Mich.  19,  76  N.  W.  121. 

60.  Sanger  v.  Twp.  Board,  etc.,  118 
Mich.  19,  76  N".  W.  121. 

61.  Peed  v.  Brenneman,  89  Ind.  252, 
court  errs  in   denying  him  such  right. 

62.  People  ex  rel.  Rowland  v.  Twp. 
Board  of  Essex,  38   Mich.   615. 

Where  the  supervisors,  to  whom  an 
appeal  has  been  taken  from  the  de- 
cision of  the  commissioners  of  high- 
ways, meet  with  the  commissioners  and 
two  of  the  petitioners  at  a  time  and 
place  fixed  by  the  supervisors,  and,  by 
common  consent,  their  action  is  post- 
poned to  another  time,  when  they  meet 
again,  and  the  supervisors  render  their 
decision,  the  last  meeting  cures  any 
irregularity  there  may  have  been  in 
the  adjournment  of  the  first.  Anderson 
v.  Wood,  80  111.  15. 

Adjournment  may  be  to  a  place  out- 
side of  the  town  in  which  the  proposed 
road  will  lie,  if  established.  Comrs.  of 
Highways^*.  Jackson,  61  111.  App.  381, 
affirmed,  165  111.  17,  45  N.  E.  1000. 

63.  People  ex  rel.  Rowland  v.  Town- 
ship Board-  of  Essex,  38  Mich.  615. 

64.  People  ex  rel.  Rowland  v.  Twp. 
Board  of  Essex,  38  Mich.  615. 
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(V.)  By  Committee  or  Referees.  —  (A.)  In  Geneeal. —  It  is  not  the  prac 
tice  in  some  states  on  an  appeal  in  establishment  proceedings  to  ap- 
point viewers,66  but  rather  to  have  a  trial  de  "novo  by  the  court  or  a 
jury.66  But  under  some  statutes  the  court  may  refer  the  matter  to 
commissioners,67  referees,68  or  a  committee  of  reference.69 

(B.)  Appointment  and  Qualifications.  —  The  persons  to  whom  such 
reference  is  made  must  be-  appointed  in  the  manner  prescribed,70  must 
be  disinterested  persons,71  and  must  be  sworn  before  proceeding  tc 


65.    Hays   v.   Parrish,   52   Ind.    132; 
Kemp  v.  Smith,  7  Ind.  471. 

Tennessee. — Under  the  early  pro- 
cedure, the  county  court  had  exclusive 
jurisdiction  of  a  proceeding  to  estab- 
lish a  road,  and  had  no  power  to  refer 
a  determination  of  the  facts  to  a  jury, 
and  it  was  accordingly  held  that  upon 
appeal,  it  was  the  duty  of  the  circuit 
judge  to  hear  and  determine  the  same, 
and  not  shift  the  labor  and  responsi- 
bility from  himself  to  a  jury.  Evans 
v.  Shields,  3  Head  70;  Beard  v.  Justices 
of  Campbell  County,  3  Head  97;  Mc- 
Whirter  v.  Cockrell,  2  Head  9.  But 
previous  to  the  decision  of  Justices  of 
Greene  County  v.  Graham,  6  Baxt.  77, 
a  statute  authorized  a  jury  of  viewers 
in  the  county  court,  and  the  court  there- 
in held,  that  when  the  case  comes 
into  the  circuit  court  on  appeal  from 
the  action  of  the  county  court  in  con- 
firming the  report  of  the  jury  appointed 
to  view  and  report  upon  a  proposed 
new  road,  the  judge  has  the  discretion 
to  appoint,  either  upon  application  of 
the  parties  or  on  his  own  motion,  an- 
other jury  of  view  to  go  upon  the 
premises  and  report  such  facts  as  may 
be  important  to  aid  the  judge  in  coming 
to  a  satisfactory  conclusion.  Justices 
of  Greene  County  v.  Graham,  6  Baxt. 
77.  But  if  the  judge  requires  no  such 
resort  to  a  jury  of  view,  and  elects 
to  proceed  upon  the  examination  of 
the  witnesses  in  court,  it  cannot  after- 
wards be  imputed  as  error,  especially 
where  no  application  was  made  by 
either  party  for  the  appointment  of 
such  a  jury.  Justices  of  Greene  County 
v.  Graham,  supra. 

66.  Hays  v.  Parrish,  52  Ind.  132. 
As   to   trial   "de   novo,"    see   infra, 

n,  a,  s,  i,  (i.). 

67.  State  ex  rel.  Curtis  v.  Town  Bd. 
of  Geneva,  107  Wis.  1,  82  N.  W.  550; 
State  v.  Hoelz,  69  Wis.  84,  33  N.  W. 
597. 

68.  Terpening  v.  Smith,.  46  Barb. 
(1ST.  Y.)  208;  People  ex  rel.  Comrs.  v. 
Connor,  46  Barb.  (N.  Y.)  333. 
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69.  Me.  Rev.  St.,  1903,  ch.  23,  §8 
(if  the  parties  so  agree);  Appeal  of 
Friend,  53  Me.  387. 

70.  People  ex  rel.  Cooke  v.  Comrs.  of 
Highways,  57  N.  Y.  549. 

Where  a  statute  provided  that,  in 
case  of  any  disability  of  the  county 
judge  for  any  cause,  one  of  the  jus- 
tices of  the  sessions  should  appoint 
the  referees,  the  county  judge  had  no 
right  to  make'  an  order  designating  a 
particular  justice  of  sessions  to  make 
the  appointment.  The  order  is  a  nul- 
lity but  does  not  affect  the  validity 
of  the  appointment  made  by  the  justice 
so  designated.  People  ex  rel.  Cooke  v. 
Comrs.  of  Highways,  57  N.  Y.  549. 

Warrant  to  Commissioners. — Where 
the  statute  provides  for  annexing  to 
the  application  for  the  appointment  of 
commissioners  to  review  the  determina- 
tion of  the  highway  tribunal,  a  warrant 
directed  to  the  commissioners  selected, 
and  for  the  service  of  the  same, 
service  of  the  warrant  and  application  - 
upon  the  commissioners  before  they  act 
is  a  sufficient  compliance  with  the  law. 
State  ex  rel.  Wood  v.  Goldstueker,  40 
Wis.   124. 

Where  there  are  two  appeals  from 
conflicting  determinations  of  different 
commissioners  of  highways,  the  one  re- 
fusing and  the  other  ordering  the  same 
road  to  be  laid  out,  the  same  referees 
may,  by  one  and  the  same  order,  be 
appointed  to  hear  and  decide  both  ap- 
peals. People  ex  rel.  Odle  v.  Kniskern, 
54  N.  Y.  52,  affirming  on  this  point  50 
Barb.  (N.  Y.)  87. 

Where  a  member  of  the  committee 
of  reference  resigns,  the  same  degree 
of  diligence  is  required  in  filling  the 
vacancy  as  in  the  original  appointment 
of  the  committee.  The  vacancy  should 
be  filled  at  the  term  when  it  occurs. 
Belfast  City  v.  County  Comrs.,  67  Me. 
530. 

71.  Appeal  of  Friend,  53  Me.  387, 
under  Rev.  St.,  1857,  ch.  18,  §35. 

Owner  of  Land  and.  Taxpayer  in 
Town    Where    Established    Not    Dis- 
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hear  the  appeal,  or  they  are  not  qualified  to  -act  in    the    matter.72 

(C.)   Hearing  and  Keport The  persons  to  whom  such  reference  is 

made  exercise  the  same  function  that  the  highway  tribunal  exercises  in 
the  first  instance,73  with  certain  limitations.74  It  is  their  duty  to  pro- 
ceed to  hear  the  proofs  and  allegations  of  the  parties,76  and  to  make 


qualified. — Where  a  member  of  the 
committee  was  not  an  inhabitant  of  the 
town  petitioning  for  a  road,  and  no 
part  of  his  land  in  the  town  would 
be  taken  by  the  location  of  the  way, 
the  fact  that  he  owned  land  in  the 
town  and  was  a  taxpayer  therein  did 
not  render  him  an  interested  person 
and  therefore  disqualify  him.  Select- 
men of  Andover  v.  County  Comrs.,  86 
Me.  185,  29  Atl.  982,  wherein  the 
court  said:  "The  liability  of  tax- 
ation for  public  works  is  not  such 
an  interest  as  disqualifies  action 
in  their  construction.  Otherwise,  gov- 
ernment would  be  impossible.  Commit- 
tees on  appeal  exercise  the  same  func- 
tion, whether  considered  judicial  or 
administrative,  that  county  commis- 
sioners exercise  in  the  first  instance, 
and  the  same  test  of  qualification  ap- 
plies to  both.  It  has  always  been  held 
in  Massachusetts,  and  believed  in  this 
state,  that  liability  for  taxation  in  the 
town  or  county  where  the  road  is  laid, 
does  not  disqualify." 

A  stockholder  of  a  railroad  company 
over  whose  land  the  road  is  laid  out 
is  not  disinterested,  and  cannot  be  ap- 
pointed on  the  committee.  Appeal  of 
Friend,  53  Me.  387. 

Time  for  Objection  on  Account  of 
Interest. — The  name  of  a  commission- 
er who  has  previously  acted  as  a  super- 
visor in  the  matter  of  the  same  high- 
way, should  be  stricken  from  the  list, 
upon  objection  taken  when  the  commis- 
sioners are  selected.  The  objection 
comes  too  late  when  made  after  such 
selection  and  determination  of  the  ap- 
peal.   Brock  v.  Hishen,  40  Wis.  674. 

72.  People  ex  rel.  Comrs.  v.  Connor, 
46  Barb.  (N.  T.)  333;  State  v.  Hoelz, 
69  Wis.  84,  69  N.  W.  597. 

Swearing  Is  a  Jurisdictional  Pre* 
requisite. — People  ex  rel.  Comrs.  V.  Con- 
nor, 46  Barb.   (N.  Y.)   333. 

Form  of  Oath. — Where  the  statute 
requires  that  the  commissioners  take 
an  oath  to  "justly  and  impartially  dis- 
charge their  duties,"  an  oath  that  they 
do  "fairly  and  impartially  hear  the 
evidence  .given,  and  review  the  prem- 
ises mentioned,  in  the  matter  of  .the 


appeal  in  the  above-entitled  matter, 
and  fairly  and  impartially  decide  the 
same"  is  not  even  in  substance  the 
same  as  that  required  by  statute,  and 
gives  them  no  jurisdiction  to  determine 
the  appeal.  State  V.  Hoelz,  69  Wis. 
84,  33  N.  W.  597. 

The  parties  have  a  right  to  presume 
that  the  referees  have  been  sworn,  and 
cannot  be  charged  with  .notice  of  their 
neglect.  People  ex  rel.  Comrs.  v.  Con- 
nor, 46'  Barb.  (N.  Y.)  333. 

The  parties  cannot  waive  such  an  ir- 
regularity as  the  omission  of  the  ref- 
erees to  be  sworn.  People  ex  rel.  Comrs. 
v.  Connor,  46  Barb.   (N.  Y.)   333. 

73.  Selectmen  of  Andover  v.  County 
Comrs.,  86  Me.  185,  29  Atl.  982. 

The  referees  have  all  the  powers 
and  are  charged  with  all  the  duties 
formerly  possessed  by  the  judges  of 
the  court  of  common  pleas,  to  whom  the 
appeal  was  formerly  taken.  People 
ex  rel.  Babcock  v.  Comrs.  of  Highways, 
8  N.  Y.  476;  Terpening  v.  Smith,  46 
Barb.  (N.  Y.)  208;  People  ex  rel.  Rob- 
inson v.  Ferris,  41  Barb.  (N.  Y.)  121; 
People  v.  Flake,  14  How.  Pr.  (K.  Y.) 
527. 

74.  The  doings  of  the  committee  are 
limited  to  reviewing  the  route,  hear- 
ing the  parties  and  reporting  season- 
ably, whether  the  judgment  of  the  com- 
missioners shall  be  in  whole  or  in  part 
affirmed  or  reversed.  Bryant  v.  County 
Comrs.,  79  Me.  128,  8  Atl.  460;  Irving 
v.  County  Comrs.  of  Sagadahoc  County, 
59  Me.  513.  It  does  not  appear  to  be 
any  part  of  their,  duty  to  lay  out  the 
road  or  to  assess  damages  to  be  paid 
to  those  who  may  be  injured  by  the 
location  of  the  road  over  their  land. 
Irving  v.  County  Comrs.  of  Sagadahoc 
County,  supra. 

Whether  the  proceedings  of  the  com- 
missioners were  legal  or  not  is  a  ques- 
tion of  law  for  the  court  to  decide, 
either  upon  certiorari,  or  upon  accept- 
ance of  the  report  of  the  committee, 
regardless  of  their  views  upon  the 
question.  Bryant  v.  County  Comrs.,  79 
Me.  128,  8  Atl.  460. 

75.  People  ex  rel.  Bidgeway  v.  Cor- 
telyou,  36  Barb.  (N.  Y.)  164. 
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and  file  their  decision  in  writing,  affirming,  reversing  or  modifying  the 

order  appealed  from,76  within  the  time  limited  in  the  statute.77 
A  majority  may  determine  the  questions  submitted  to  them.78 
Upon  the  filing  of  the  report,  the  court  either  accepts  or  rejects  the 

same.79 

1.    Review  and  Decision.  —  (I.)   Trial  de  Novo.  —  Where  the  statute 

makes  no  provision  as  to  the  mode  by  which  the  questions  presented 


76.  Cole  v.  County  Comrs.,  78  Me. 
532,  7  Atl.  397;  People  ex  rel.  Bidge- 
way  v.  Cortelyou,  36  Barb.  (N.  Y.) 
164. 

Dismissal. — They  have  no  power  to 
dismiss  the  appeal  and  refuse  to  pro- 
ceed '  further,  -upon  the  ground  that  the 
order  of  the  county  judge  was  improv- 
idently  or  irregularly  granted,  or  that 
the  appellant  had  no  right  to  bring  an 
appeal.  If  the  referees,  instead  of 
hearing  and  determining  the  appeal, 
dismiss  the  same,  upon  a  preliminary 
objection,  and  thus  in  effect  refuse  to 
execute  the  trust  committed  to  them, 
the  remedy  of  the  party  is  not  by'  a 
common  law  certiorari  to  review  the 
proceedings,  but  by  a  mandamus,  it 
seems,  to  compel  the  referees  to  pro- 
ceed. People  ex  rel.  Eidgeway  v.  Cor- 
telyou, 36  Barb,.  (N.  Y.)  164. 

After  the  subject-matter  of  the  ap-> 
peal  has  been  submitted  by  the  parties 
to  the  referees,  their  power  for  further 
hearing  is'  at  an  end.  The  only  power 
then  left  is  to  decide;  which  includes 
the  incidental  powers  of  adjourning 
from  time  to  time,  for  that  purpose, 
and  to  sign  and  cause  to  be  filed  the 
evidence  of  their  decision.  They  have 
no  power  to  reopen  the  case  and  re- 
ceive further  testimony.  People  ex 
rel.  Eobinson  v.  Ferris,  41  Barb.  (N. 
Y.)  121,  27  How.  Pr.  193,  18  Abb.  Pr. 
64,  reversed  on  other  grounds  in  36  N. 
Y.  218,  34  How.  Pr.  189. 

Where  referees  make  their  final  order, 
and  adjourn  without  day,  their  power 
and  jurisdiction  over  the  matter  is 
ended,  and  they  cannot,  without  a  new 
order  or  appointment,  act  further. 
Eogers  v.  Eunyan,  9  How.  Pt.  (N.  Y.) 
248. 

77.  City  of  Belfast,  53  Me.  431. 

The  court  has  no  authority  to  ac- 
cept a  report  made  subsequently,  al- 
though the  delay  in  making  it  was  in 
^accordance  with  the  express  written 
agreement  of  the  parties,  indorsed  on 
the  'back  of  the  warrant,  at  the  time  of 
the  view  and  hearing.    Such  agreement 
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cannot  operate  as  an  estoppel  so  as  to 
confer  jurisdiction  upon  the  court  in 
the  premises.  City  of  Belfast,  53  Me. 
431. 

Where  the  statute  required  the  re- 
turn of  the  committee  to  be  filed  at 
the  next  term  after  the  proceedings 
were  lodged  in  court,  but  did  not  ex- 
pressly limit  the  time  within  which 
the  clerk  had  to  file  the  papers  with 
the  county  court,  the  fact  that  a  term 
of  court  intervened  between  the  time 
of  the  appeal  and  the  filing  of  the 
papers  with  the  county  court  does  not 
render  the  return  irregular  or  void. 
Shelburn  v.  Eldridge,  10  Vt.  123. 

78.  Bryant  v.  County  Comrs.  of 
Penobscot  Co.,  79  Me.  128,  8  Atl.  460; 
Inhab.  of  Acton  v.  County  Comrs.  of 
York  County,  77  Me.  128;  People  ex  rel 
Becker  v.  Burton,  65  N.  Y.  452  (de- 
cision of  any  two  of  the  three  ref- 
erees). 

"While  the  statute  provides  that  the 
county  commissioners  may  act  by  ma- 
jority, it  is  silent  as  to  the  commit- 
tee, which,  on  appeal,  is  appointed  to 
revise  their  proceedings.  But  the  B. 
S.,  c.  1,  §6,  cl.  Ill,  provides  that,  'words, 
giving  authority  to  three  or  more  per- 
sons, authorize  a  majority  to  act,  when 
the  enactment  does  not  otherwise  de- 
termine.' We  think  the  case  is  clearly 
within  this  rule."  Inhab.  of  Acton  v. 
County  Comrs.  of  York  County,  77  Me. 
128. 

79.  To  the  committee  of  reference 
are  delegated  certain  powers,  and  over 
their  acts  the  court  has  no  other  con- 
trol than  that  of  the  acceptance  or  re- 
jection of  their  report,  which,  like  the 
report  of  referees,  appointed  by  court, 
cannot  be  impeached  except  for  error, 
fraud  or  gross  partiality.  Inhab.  of 
Brunswick,  37  Me.  446. 

Recommitting. — Where  the  report  of 
the  commissioners  is  set  aside,  because 
the  laying  out  which  they  affirmed  is 
erroneous,  the  court  may  again  refer 
the  case  to  the  commissioners.  Under- 
wood v.  Bailey,  58  N,  H,  59, 
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shall  be  tried  on  appeal,  the  rules  of  practice  and  procedure  which  pre- 
vail in  ordinary  actions  at  law  must  govern.80  Under  statutes  in  many- 
states,  the  proceeding  in  the  intermediate  court  of  appeal  is  de  novo,81 


80.  "The  reasonable  presumption  is 
that  when  the  legislature  gave  the 
right  of  appeal,  and  made  no  provis- 
ion for  the  procedure  thereon,  it  meant 
that  the  practice  in  ordinary  actions 
and  proceedings  in  the  circuit  court 
should,  apply.  The  cause  on  appeal 
must  be  tried  as  an  ordinary  action  at 
law,  without  formal  pleading,  however, 
and  must  necessarily  result  in  a  judg- 
ment either  for  or  against  the  appel- 
lant." McCall  v.  Marion  County,  43 
Ore.  536,  73  Pae.  1030,  75  Pac.  140. 

81.  See  generally  the  statutes  of  the 
Several  states,  and  the  following:  Ala. 
Code,  1907,  §5776.  HI.— Wright  v. 
Highway  Comrs.,  150  HI.  138,  36  N.  E. 
980.  Ind.— Eifer  v.  Bitter,  159  Ind.  8, 
64  N.  E.  463;  Glassburn  v.  Deer,  143 
Ind.  174,  41  N".  E.  376;  Bowman  v.  Jobs, 
123  Ind.  44,  23  N.  E.  976;  Block  v. ' 
Campbell,  112  Ind.  122,  13  1ST.  E.  409; 
Lake  Erie,  etc.  E.  Co.  v.  Spidel,  19  Ind. 
App.  8,  48  N.  E.  1042  (on  the  same 
footing  as  ordinary  civil  actions).  la. 
Prosser  v.  Wapello  County,  18  Iowa 
327;  Deaton  v.  County  of  Polk,  9  Iowa 
594.  Ky.— St.,  1909,  §4303;  Brown 
v.  Beard,  153  Ky.  563,  156  S.  W.  152; 
Louisville,  etc.  B.  Co.  v.  Gerard,  130 
Ky.  18,  112  S.  W.  915.  Me.— Inh.  of 
Winslow  v.  County  Comrs.,  31  Me.  444. 
Mo.-- Kev.  St.,  1909,  §10440;  Mayes  v. 
Palmer,  206  Mo.  293,  302,  103  S.  W. 
1140;  Bennett  v.  Hall,  184  Mo.  407,  83 
S.  W.  439;  Sutherland  v.  Holmes,  78 
Mo.  399.  N.  Y.— Peonle  v.  Goodwin,  5 
1ST.  T.  568.  N.  C— McDowell  v.  West. 
N.  C.  Insane  Asylum,  101  N.  C.  656,  8 
S.  E.  118,  where  appeal  is  from  order 
directing  establishment  of  a  road,  be- 
fore the  order  has  been  executed.  Pa. 
In  re  Appeal  of  Hibberd,  6  Kulp  497, 
appeal  to  court  of  quarter  sessions  tried 
de  novo.  Term. — Lafollette  v.  Boad 
Comr.,  105  Tenn.  536,  58  S.  W.  1065; 
Hawkins  v.  Justices  of  Trousdale 
County,  12  Lea  351,  356  (broad  appeal 
brings  up  the  whole  case  for  trial  de 
novo);  Justices  of  Greene  County  v. 
Graham,  6  Baxt.  77. 

An  appeal  is  determined  upon  the 
facts  existing  at  the  time  of  the  hear- 
ing before  the  referees  and  not  upon 
the  facts  existing  at  the  time  of  the 
Original  application  for  the  road.     In 


this  respect  it  is  in  the  nature  of  a 
new  proceeding.  People  v.  Goodwin,  5 
N".  Y.  568.  But  see  Donnell  v.  County 
Comrs.,  87  Me.  223,  32  Atl.  884,  holding 
that  the  county  commissioners  can  re- 
verse the  action  of  the  town  only  for 
causes  that  existed  at  the  time  the 
action  was  taken,  not  for  causes  since 
arising. 

Analogous  to  Chancery  Practice. — In 
In  re  Appeal  of  Hibbard,  6  Kulp  (Pa.) 
497,  the  court  said:  "In  the  opinion 
of  the  court  the  proceedings  Should  be 
as  nearly  as  possible  similar  to  the 
practice  and  pleadings  in  chancery. 
The  viewers  appointed  by  the  court  oc- 
cupy the  place  and  have  the  powers  of 
commissioners  in  chancery,  and  an  ap- 
peal from  their  award  must  necessarily 
bring  the  whole  case  de  novo  before 
the   court. ' ' 

But  an  appeal  from  a  judgment  upon 
exceptions  to  the  report  of  a  jury,  ord- 
ered to  lay  off  a  road  between  certain 
termini,  only  embraces  such  exceptions, 
and  does  not  take  up  the  merits  of  the 
petition.  Anders  v.  Anders,  49  N.  C. 
243. 

Where  objection  is  urged  only  against 
a  specific  point  in  the  road,  it  is  not 
necessary  that  the  appellate  body 
should  examine  every  part  of  the  pro- 
posed road.  Comrs.  of  Sonora  v.  Su- 
pervisors of  Carthage,  27  111.  140. 

In  Pennsylvania,  where  the  appeal  is 
from  the  court  of  quarter  sessions  to 
the  superior  court,  the  latter  court  will 
not  suffer  the  merits  of  the  case  to  be 
entered  into,  nor  reverse  the  order  of 
the  quarter  sessions,  unless  for  some 
irregularity  apparent  on  the  record,  or 
because  the  lower  court  has  exceeded 
its  jurisdiction,  or  erred  in  their  judg- 
ment in  point  of  law.  Cornplanter 
Twp.  Boad  (No.  1),  26  Pa.  Super.  20. 
See  also  Boad  in  Manheim  Twp.,  12  Pa. 
Super.  279;  Hector  Twp.  Boad,  19  Pa. 
Super.  120. 

Where  the  statute  restricts  the  au- 
thority of  the  appellate  tribunal  to  call 
a  jury  to  assess  damages  to  cases 
where  "the  state  of  the  proceedings" 
requires  that  course  to  be  taken,  and 
such  damages  have  been  assessed  in 
the  course  of  the  proceeding  before 
the  highway  commissioners,  the  "state 
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the  court  not  taking  jurisdiction  simply  as  a  court  for  the  correction  of 
errors,82  but  for  a  trial  de  novo  on  the  merits.83 

In  some  states  the  statutes  appear  to  contemplate  that  the  appellate 
body  is  to  be  confined  to  the  ground  of  appeal,  and  may  not  assert  a 
jurisdiction  to  act  upon  a  new  and  distinct  ground.84  If  no  extraneous 
evidence  is  offered,  and  the  proceedings  of  the  inferior  tribunal  are 
regular  in  form  and  substance,  the  court  must,  of  necessity,  revise  the 
record  as  if  it  were  before  it  on  a  writ  of  error.85 

(II.)  Questions  Considered. —  Though  the  court  tries  the  case  de  novo 
on  appeal,  it  must  be  tried  on  the  pleadings  on  which  it  was  tried  be- 
fore the  highway  board  or  tribunal,86  and  only  such  questions  as  were 
put  in  issue  before  the  highway  board  or  tribunal,87  or  which  may  by 


of  proceedings,"  on  appeal,  is  not  such 
as  to  require  that  that  assessment 
should  again  he  made.  People  ex  rel. 
Yoder  v.  Comrs.  of  Highways,  188  111. 
150,  58  N.  E.  989. 

82.  Ind. — McPherson  v.  Leathers,  29 
Ind.  65.  N.  C.— McDowell  v.  West.  N. 
C.  Insane  Asylum,  101  N".  C.  656,  8  S. 
E.  118.  Tenn. — Lafollette  v.  Eoad 
Oomr.,  105  Tenn.  536,  58  S.  W.  1065. 

83.  See  the  following  eases:  Ind. 
Breitweiser  v.  Puhrman,  88  Ind.  28; 
Brown  v.  McCord,  20  Ind.  270.  Ky. 
Louisville,  etc.  B.  Co.  v.  Gerard,  130 
Ky.  18,  112  S.  W.  915.  Mo.— Bennett 
v.  Hall/  184  M,o.  407,  83  S.  W.  439. 
Tenn. — Lafollette  v.  Boad  Comrs.,  105 
Tenn.  536,  58  S.  W.  1065. 

And  see  generally  the  cases  cited  in 
the  preceding  notes. 

Formerly  in  Kentucky  the  proceed- 
ings in  the  circuit  court  were  purely 
appellate  and  the  circuit  court  had  to 
either  establish  or  decline  to  establish 
the  road  upon  the  evidence  before  the 
county  court,  and  could  not  make  the 
establishing  of  the  road  depend  on  the 
payment  of  a  larger  sum  than  that  fixed 
by  the  jury.  Bawlings  v.  Biggs,  85  Ky. 
251,  3  S.  W.  147;  Smith  ».  McMeekin, 
79  Ky.  24. 

Dilatory  or  Technical  Objections. 
It  is  no  part  of  the  duty  of  the  appel- 
late tribunal  to  entertain  dilatory  or 
technical  objections;  they  should  hear 
and  determine  the  appeal  upon  its 
merits.  People  ex  rel.  Beadles  v.  Smith, 
15  111.  326. 

Objection  that  one  of  the  road  com- 
missioners was  not  a  freeholder  is  im- 
material (Lafollette  v.  Boad  Comr., 
305  Tenn.  536,  58  S.  "W.  1065),  as  is  an 
objection  that  the  report  of  the  view- 
ers was  defective  in  form,  Clift  V. 
Brown,  95  Ind.  53. 
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Petitioners  for  the  road  must  prove 
anew  in  the  circuit  court  jurisdictional 
facts  put  in  issue  by  exceptions ,  filed 
in  the  county  court  and  brought  by  the 
appeal  to  the  circuit  court.  Louisville, 
etc.  B.  Co.  v..  Gerard,  130  Ky.  18,  112  S. 
W.  915.  Proof  there  as  to  what  had 
been  proved  before  the  commissioners 
will  not  be  competent,  and  the  tran-  • 
script  of  the  proceedings  before  the 
commissioners  need  not  contain  the 
proofs  adduced  before  them.  Brown  v. 
McCord,   20  Ind.  270. 

84.  Mich. — People  ex  rel.  Tefft  v. 
Hamtramck,  38  Mich.  558,  wherein  the 
only  ground  of  appeal  was  the  award 
of  damages,  no  objection  being  made 
to  the  establishment  of  the  highway  or 
to  any  of  the  steps  therefor.  K.  I. — Haz- 
ard V.  Town  Council  of  Middletown,  12 
B.  I.  227,  trial  de  novo  upon  all  the 
questions  of  fact  which  were  opened 
by  the  appeal.  S.  D. — Williams  v.  Tur- 
ner Tp.,  15  S.  D.  182,  87  N.  W.  968, 
trial  de  novo  on  all  questions  presented 
by  the  notice  of  appeal. 

85.  Beard  v.  Justices  of  Campbell 
County,  3  Head  (Tenn.)  97,  and  not 
treat  the  proceedings  of  the  county 
court  as  vacated  and  annulled  by  the 
appeal. 

86.  Lake  Erie,  etc.  B.  Co.  v.  Spidel, 
19  Ind.  App.  8,  48  N.  E.  1042,  citing 
Baggy  v.  Coats,  19  Ind.  259. 

The  appellate  jurisdiction  extends 
no  farther  than  the  prayer  of  the  orig- 
inal petition,  and  proceedings  of  the 
commissioners  appointed  by  the  court 
beyond  that  are  to  be  rejected.  In  re 
Patten,  16  N.  H.  277. 

87.  Bland  v.  Cassady  (Ind.),  102  N. 
E.  853;  Kinzer  v.  Brown,  170  Ind.  81, 
83  N.  E.  618;  Fifer  v.  Bitter,  159  Ind. 
8,  64  N.  E.  463;  Wells  v.  Ehodes,  114 
Ind.  467,  16  JST,  E-.  830;  Osborn  v.  Sut- 
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leave  of  court  be  put  in  issue  by  amended  pleadings,  are  presented  for 
decision.88 

While  an  appeal  from  the  assessment  of  damages  merely  brings  up 
the  question  of  damages,  and  does  not  involve  the  regularity  of  any  of 
the  other  proceedings,89  upon  an  appeal  from  the  final  decision  for  the 
laying  out  and  opening  of  a  road,  made  after  the  assessment  of  dam- 
ages, the  regularity  of  the  proceedings  may  be  inquired  into,90  as  well 
as  the  question  of  damages.91  While  in  some  states,  the  property  and 
expediency  of  locating  the  road  is  also  reviewable  upon  such  an  appeal,92 
in  others,  the  local  court  or  tribunal  exercises  a  quasi-legislative  author- 
ity upon  the  question  of  the  utility,  necessity  and  expediency  of  open- 
ing a  public  roa'd,  and  its  decision  thereon  is  not  reviewable.03     The 


ton,  108  Ind.  443,  9  N.  E.  410;  Denny 
v.  Bush,  95  Ind.  315;  Lowe  v.  Byan,  94 
Ind.  450;  Green  v.  Elliott,  86  Ind.  53, 
66. 

"The  petition  for  the  road  and  ap- 
pointment of  a  jury  of  view,  and  the 
report  of  the  jury,  all  constitute  the 
issue  on  which  the  judgment  of  the 
county  eourt  is  taken.  Upon  appeal 
the  circuit  judge  retries  the  same  issue, 
and  of  necessity  must  look  to  the  peti- 
tion, the  order  for  a  jury,  and  the  re- 
port of  the  jury,  to  ascertain  the  issue 
to  be  tried."  Justices  of  Greene  County 
v.  Graham,  6  Baxt.  (Tenn.)  77. 

Where  a  remonstrance  is  filed  by  the 
owner  of  land  along  the  line,  either 
against  the  public  utility  of  the  pro- 
posed highway,  or  on  account  of  the 
damages  he  will  sustain  by  reason  of 
the  laying  out  and  establishment  of 
such  highway,  such  remonstrance'  con- 
stitutes an  answer  to  the  petition,  and 
tenders  an  issue  which  must  be  exam- 
ined by  the  commissioners,  and  must 
be  tried  on  an  appeal  to  the  circuit 
court.  Schmied  v.  Keeney,  72  Ind. 
309. 

88.  "Wells  v.  Ehodes,  114  Ind.  467, 
16  N.  E.  830;  Mathews  v.  Droud,  114 
Ind.  268,  16  N".  E.  599;  Green  v.  El- 
liott, 86  Ind.  53,  66;  Lake  Erie,  etc. 
E.  Co.  v.  Spidel,  19  Ind.  App.  8.,  48 
N.  E.  1042.  See  Justices  of  Greene 
County  v.  Graham,  6  Baxt.  (Tenn.)  77. 

It  is  within  the  discretion  of  the 
trial  court  to  refuse  to  open  the  is- 
sues and  permit  the  filing  of  a  motion 
after  one  trial  of  the  cause  has  been 
had,  and  after  the  cause  has  been  re- 
moved to  another  county  and  a  large 
amount  of  costs  have  accumulated. 
Fifer  v.  Bitter,  159  Ind.  8,  64  N.  E.  463. 

89.  McCall  v.  Marion  County,  43 
Ore.  536,  73  Pae.  1030,  75  Pac.  140. 

Where  the  appeal  is  based   on   the 


assessment  of  damages,  this  is  the  ques- 
tion to  be  determined  anew,  and  though 
it  is  well  for  the  court  to  which  the 
appeal  is  taken  to  see  that  jurisdiction 
had  attached  in  the  lower  tribunal 
over  the  subject-matter,  it  need  not 
find  the  jurisdictional  facts  of  the  re- 
quisite petitioners,  notice,  etc.  Suther- 
land v.  Holmes,  78  Mo.  399. 

Where  a  landowner  presents  a  claim 
for  damages  for  laying  out  a  road 
through  his  land  and  appeals  from  an 
assessment  and  allowance  made  by  the 
county  commissioners,  he  thereby 
waives  the  question  of  the  jurisdiction 
of  the  county  commissioners  to  lay  out 
and  establish  such  road,  and  his  ap- 
peal brings  up  no  question  save  that 
of  the  allowance  of  damages.  Wilson 
v.  Board  of  Comrs.,  87  Kan.  798,  126 
Pac.  642. 

90.  Boosa  v.  Henderson  County,  59 
111.  446;  County  of  Sangamon  v.  Brown, 
13  111.  207;  Pairier  v.  Board  of  County 
Comrs.,  68  Minn.  297,  71  N.  W.  382. 
Contra,  Morris  v.  Ferguson,  14  Wis.  266; 
State  ex  rel.  Doxtador  v.  Bailey,  6  Wis. 
291. 

91.  Boosa  v.  Henderson  County,  59 
111.  446;  Comrs.  of  Highways  v.  Harper, 
38  111.  103;  County  of  Sangamon  v. 
Brown,  13  111.  207;  Pairier  «.  Board  of 
County  Comrs.,  68  Minn.  297,  71  N. 
W.  382. 

92.  HI. — Comrs.  of  Highways  l>. 
Harper,  38  111.  103.  Ind.— Forsyth  v. 
Wilcox,  143  Ind.  144,  41  N.  E.  371; 
Moore  v.  Auge,  125  Ind.  562,  25  N.  E. 
816;  Kyle  v.  Miller,  108  Ind.  90,  8  N. 
E.  721.  -Wis. — Morris  V.  Ferguson,  14 
Wis.  266. 

But  see  County  of  Sangamon  V. 
Brown,  13  HI.  207. 

93.  Ala. — Budolph  v.  City  of  Birm- 
ingham, 65  So.  1006.  Cal.— Butte  Co. 
v.  Boydstun,  2  Cal.  Unrep.  699,  11  Pae. 

Vol.  XI 


86 


HIGHWAYS,  8TBEET8  AND  BMME8 


question  of  the  jurisdiction  of  the  inferior  tribunal  may  be  reviewed 
upon  appeal  in  some  courts04  but  not  in  others.95 

(III.)  Presumptions.  —  All  reasonable  presumptions  will  be  indulged 
in  favor  of  the  regularity  of  the  proceedings  and  of  the  rulings  of  the 
intermediate  trial  court,96  as  well  as  of  the  regularity  of  the  proceedings 


781.  Minn. — Fohl  v.  Common  Couneil, 
80  Minn.  67,  82  N.  W.  1097.  N.  C. 
Pridgen  v.  Bannerman,  53  N.  C.  53. 
Tex.— Quanah,  etc.  B.  Co.  v.  Hardeman 
County  (Tex.  Civ.  App.),  146  S,  W, 
683.  Wash. — Selde  v.  Lincoln  County, 
25  WaBh.  198,'  65  Pae.  192,  distinguish- 
ing Hull  v.  Stephenson,  19  Wash.  572, 
53  Pac.  669;  King  County  v.  Neely,  1 
Wash.   Terr.   241. 

The  decision  of  the  necessity  or  ex- 
pediency of  establishing,  maintaining 
or  vacating  a  public  road  is  committed 
exclusively  to  county  boards  and  other 
like  legislative  and  governmental  agen- 
cies', and  is  not  subject  to  judicial  re- 
view. Otto  v.  Conroy,  76  Neb.  517,  107 
N,  W.  752. 

Under  the  Maine  practice,  the  com- 
mittee of  reference  appointed  by  the 
court  on  an  appeal  from  the  decision 
of  the  county  commissioners  in  laying 
out  a  highway  may  determine  whether 
common  convenience  and  necessity  re- 
quires the  location  of  the  road  prayed 
for.  Bryant  v.  County  Comrs.,  79  Me. 
128,  8  Atl.  460. 

Under  the  New  York  statute,  upon 
an  appeal  from  the  highway  commis- 
ioners  to  the  county  court,  the  question 
of  the  necessity  and  propriety  of  the 
road  is  inquired  into  (Comrs.  of  High- 
ways v.  Judges  of  Orange  County,  13 
Wend.  [N.  Y.l  432).  But  the  decision 
of  the  county  court  upon  the  necessity 
of  the  proposed  highway  is  final.  Peo- 
ple ex  rel.  Del.  etc.  E.  Co.  v.  County 
Court,  152  N.  Y.  214,  46  N.  E.  325; 
Matter  of  De  Camp,  151  N.  Y.  577,  45 
N.  E.  1039;  In  re  Mitchell,  85  App. 
Div.  2ll,  83  N.  Y.  S.  211,  affirmed  177 
N.  Y.  560,  69  N.  E.  1127. 

Even  though  the  question  be  revis- 
able  upon  appeal  from  the  highway  tri- 
bunal, in  order  to  justify  a  reversal  of 
the  decision  of  that  question  an  abuse 
of  discretion  must  be  clearly  shown. 
Derry  Twp.  Road,  30  Pa.  Super.  538. 
See  also  Quanah,  etc.  R.  Co.  v.  Harde- 
man County  (Tex.  Civ.  App.),  146  S. 
W.  683. 

Where  there  is  evidence  to  support 
the  determination  of  duly  appointed 
commissioners   to   the    effect,   that   the 
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laying  out  of  a  private  road  as  a  pub- 
lic highway  is  a  public  necessity,  their 
determination  will  be  permitted  to 
stand.  Matter  of  Burdick,  27  Misc. 
298,  58  N.  Y.  Supp.  759. 

The  decision  of  the  highway  board 
as  to  whether  the  "proposed  highway;! 
is  of  sufficient  importance  to  the  pub- 
lic to  warrant  the  payment  of  the 
costs  and  damages  therefor  out  of  the 
county  treasury  is  final,  and  cannot  be 
reviewed  by  any  other  court.  Jamie- 
son  v.  Board  of  Comrs.,  56  Ind.  466, 
explained  in  Board  of  Comrs.  v.  Small, 
61  Ind.  318,  as  overruling  the  case  of 
Logan  p.  Kiser,  25  Ind.  393,  to  which 
the  attention  of  the  court  does  not  ap- 
pear to  have  been  called. 

94.  Ind.— Kinger  v.  Brown,  170  Ind. 
81,  83  N.  E.  618.  Me.— Hanson  v. 
County  Comrs.,  51  Me.  193,  decision  by 
highway  tribunal  that  it  had  no  juris- 
diction reviewed.  Mo. — Smith  v.  Ja- 
cobs, 77  Mo.  App.  254,  appeal  lies  from 
an  order  establishing  road  void  for 
want  of  jurisdiction  in  highway  tri- 
bunal. 

In  New  York,  the  county  court  upon 
appeal  from  the  commissioners  of  high- 
ways cannot  review  the  jurisdiction  of 
the  commissioners  to  make  the  order 
appealed  from.  People  ex  rel.  Hubbard 
v,  Harris,  63  N.  Y.  391.  Upon  appeal 
from  the  county  court,  however,  its 
decision  may  be  reviewed  as  to  ques- 
tions affecting  the  power  and  juris- 
diction of  the  county  court.  People 
ex  rel.  Del.,  etc.  B.  Co.  v.  County  Court, 
152  N.  Y.  214,  46  N.  E.  325;  Matter  of 
De.Camp,  151  N.  Y.  577,  45  N.  E.  1039. 

95.  Comrs.  of  Highways  v.  Harper, 
38  111.  103.  But  see  County  of  Sang- 
amon v.  Brown,  13  HI.  207. 

The  only  method  by  which  that  ques- 
tion can  be  tested,  is  by  certiorari. 
Comrs.  of  Highways  v.  Harper,  38  111. 
103.     See  infra,  Ti,  A,  4,  a. 

96.  See  the  following  cases:  Ala. 
Gayle  v.  Court  of  County  Comrs.,  155 
Ala.  204,  46  So.  261.  Ind.— Mathews  v. 
Droud,  114  Ind.  268,  16  N.  E.  599.  Ky. 
Louisville,  etc.  B.  Co.  v.  Gerard,  130 
Ky.  18,  112  S.  W.  915.     Mo.— Nicker- 
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ta^en  by  the  board  or  tribunal  having  original  jurisdiction.97 

(IV.)    Questions  of  Fact If  the  question  as  tp  the  public  utility  of  a 

proposed  highway  is  triable  at  all  upon  appeal,9*5  it  is  a  question  of  fact 
for  the  jury  in  the  trial  de  novo  had  in  the  intermediate  court,99  and 
where  the  evidence  is  conflicting  the  verdict  of  the  jury  will  not  be  dis- 
turbed on  final  appeal.1    The  same  rules  are  applicable  to  the  question 


son  v.  Lynch,  135  Mo.  471,  37  S.  W. 
128. 

And  see  generally  the  title,  "Ap- 
peals," vol.  2,  p.  416  et  seq. 

Impartiality  of  jury  in  the  inter- 
mediate court  of  appeal  will  be  pre- 
sumed. Gayle  v.  Court  of  County 
Comrs.,  155  Ala.  204,  46  So.  261. 

97.  Minn. — Forster  v.  Board  of 
County  Comrs.,  84  Minn.  308,  87  N.  W. 
921.  Pa. — Eostraver  Twp.  Eoad,  21 
Pa.  Super.  195;  Derry  Twp.  Eoad, 
11  Pa.  Super.  232.  Vt.— Adams  v.  Town 
of  Derby,  73  Vt.  258,  50  Atl.  1063; 
French  v.  Barre,  58  Vt.  567,  5  Atl.  568. 

The  supreme  court  will  presume  as 
much,  if  not  more,  in  favor  of  the 
regularity  of  the  proceedings  of  the 
highway  tribunal  as  in  common  law 
actions.  French  v.  Barre,  58  Vt.  567, 
5  Atl.  568. 

Where  the  proceedings  in  a  road  case 
are  regular  on  their  face  and  an  ex- 
ception alleges  a  fact,  to  establish 
which  proof  outside  the  record  is  re- 
quired, and  the  exception,  is  overruled, 
it  must  be  presumed  on  appeal  that 
the  question  of  fact  was  correctly  de- 
cided by  the  court  below  (Eostraver 
Twp.  Eoad,  21  Pa.  Super.  195).  Whether 
the  terminus  of  a  proposed  road  is  a 
public  place  is  a  question  of  fact  and 
where  there  is  nothing  in  the  record 
to  indicate  that  it  is  not  such,  the  court 
below  will  be  presumed  to  have  arrived 
at  a  correct  conclusion,  upon  that  point, 
when  it  decrees  .  that  the  road  be 
opened.  Bethel  Twp.  Eoad,  44  Pa. 
Super.  96. 

Where  a  statute  provides  that  the 
order  laying  out  or  discontinuing  high- 
ways "shall  be  presumptive  evidence 
of  the.  facts  therein  stated  and  as  to 
the  regularity  of  every  step  taken  prior 
to  the  making  of  such  order,"  the  final 
court  of  appeal  is  concluded  by  an 
order  laying  out  and  discontinuing  the 
highways  in  question  in  a  given  case 
as  to  the  facts  therein  stated  and  as 
to  the  regularity  of  every  step  taken 
prior  to  the  making  of  the  order,  and 
this  includes  the  sufficiency  df  a  notice 


and  its  service  on  the  proper  persons. 
State  ex  rel.  Gottschalk  v.  Miller,  136 
Wis.  344,  117  N.  W.  809. 

Where  a  statute  requires  the  posting 
of  notices  of  the  presentation  of  a 
petition  for  the  laying  out  of  a  road, 
it  will  be  presumed  on  appeal  that  the 
lower  tribunal  satisfied  itself  upon  that 
point  at  the  time  of  issuing  the  order 
appointing  the  commissioners.  Forster 
v.  Board  of  County  Comrs.,  84  Minn. 
308,  87  N.  W.  921. 

That  the  viewers  appointed  were 
qualified  for  appointment  (Towns  v. 
Klamath  County,  33  Ore.  225,  53  Pac. 
604;  Derry  Twp.  Eoad,  11  Pa.  Super. 
232),  and  that  the  requirements  of  the 
statutes  have  been  complied  with  by 
the  viewers  (Wood  v.  Campbell,  14  B. 
Mon.  (Ky.)  422;  Derry  Twp.  Eoad,  11 
Pa.  Super.  232)   will  be  presumed. 

98.  See  supra,  II,  A,  3,  e. 

99.  Moore  v.  Auge,  125  Ind.  562,  25 
N".  B.  816;  Kyle  v.  Miller,  108  Ind.  90, 
8  N.  E.  721. 

It  is  not  a  question  of  law  except, 
possibly,  in  cases  where  the  facts  are 
undisputed.  Where  there  are  considera- 
tions for  and  against  the  utility  of  the 
highway,  the  question  is  properly  for 
the  jury.  Kyle  v.  Miller,  108  Ind.  90, 
8  N.  E.  721. 

Under  a  statute  requiring  "sufficient 
reason"  to  exist  for  laying  out  a  road, 
the  sufficiency  of  the  reason  is  clearly 
a  question  for  the  jury  under  proper 
instructions  from  the  court.  Cook  v. 
Viekers,  144  N.  C.  312,  57  S.  E.  1. 

The  main  question  to  be  determined 
as  to  the  propriety  of  laying  out  a 
publie  road  is,  whether  it  is  necessary 
for  the  public  good  and  convenience, 
and  where  the  applicants  submitted  an 
issue  simply  as  to  whether  a  proposed 
road  was  necessary,  it  was  not  error 
for  the  court '  to  add  the  words  ' '  to 
the  public."  King  v.  Blackwell,  96  N. 
C.  322,  1  S,  E.  485. 

1.  Forsyth  v.  Wilcox,  143  Ind.  144, 
41  N.  E.  371;  Moore  v.  Auge,  125  Ind. 
562,  25  N.  E.  816;  Kyle  v.  Miller,  108 
Ind.  90,  8  N.  E.  721. 
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of  the  amount  of  damages  which  have  been  sustained  by  a  land-owner.2 
(V.)  Findings  and  Verdict.  —  On  a  trial  de  novo,  upon  an  appeal  from 
the  highway  board,  there  should  be  a  general  finding  by  the  court  or 
jury,  of  all  the  facts  which  the  highway  board  would  have  been  required 
to  find  in  such  a  case.8  But  a  verdict  covering  all  the  issues  before  the 
highway  board  or  raised  by  amended  pleadings,  is  sufficient.4 

(VI.)  Judgment  or  Decision. —  (A.)  In  General, —  The  court  to  which 
the  appeal  is  taken  in  an  establishment  proceeding  has  full  power  to 
make  a  final  disposition  of  the  cause.5  It  may  affirm,  modify,  reverse, 
set  aside,  or  vacate  any  of  the  proceedings  of  the  tribunal  having  orig- 
inal jurisdiction,6  according  as  its  judgment  may  determine.7  And  it 
may  reverse  the  action  of  such  inferior  tribunal  in  part,  and  affirm 
the  residue  of  its  judgment.8  It  may  correct  a  patent  mistake  in  the 
judgment  of  the  inferior  tribunal,0  or  it  may  remand  the  cause  to  such 
tribunal  for  the  correction  of  its  order  in  the  respects  indicated.10  But 


2.  Kyle  v.  Miller,  108  Ind.  90,  8  K. 
E.  721,  jury's  verdict  on  conflicting  evi- 
dence will  not  be  disturbed. 

3.  Scraper  v.  Pipes,  59  Ind.  158. 
Otherwise  "the  verdict  is  ill,"  and 

a  venire  de  novo  must  issue.    Scraper  v. 
Pipes,  59  Ind.  158. 

4.  Potter  v.  McCormack,  127  Ind. 
439,  26  N.  E'.  883. 

5.  Smith  v.  Scearce,  34  Ind.  285; 
McPherson  v.  Leathers,  29  Ind.  65; 
Woodring  v.  Brown,  27  Ind.  App.  622, 
61  N.  Ei.  946;  Shoffner  v.  Fogleman,  44 
N.  C.  280. 

Its  judgment  is  a  distinct  and  orig- 
inal one,  where  the  appeal  vacates  the 
judgment  in  the  court  below.  Bickford 
v.  Town  of  Franconia,  73  N.  H.  194,  60 
Atl.  98. 

As  to  whether  the  appeal  vacates  the 
judgment  of  the  highway  tribunal,  see 
supra,  II,  A,  2,  a. 

6.  See  the  following  cases:  Ky. 
Hawkins  v.  Robinson,  5  J.  J.  Marsh.  8. 
N.  Y.— People  ex  ret  Cook  v.  Hildreth, 
126  N.  Y.  360,  27  N.  E.  558;  In  re 
Highway  at  Tappan,  83  Hun  613,  31 
N.  Y.  Supp.  625.  Pa. — Quemahoning 
Twp.  Eoad,  27  Pa.  Super.  150.  S.  D. 
Williams  v.  Turner  Twp.,  15  S.  D.  182, 
190,  87  N.  W.  968. 

And  see  generally  the  title,  "Ap- 
peals," vol.  2,  p.  476  et  seq. 

But  it  cannot  dismiss  the  original 
petition  for  mere  irregularities  in  the 
proceedings  which  are  not  jurisdic- 
tional. Black  v.  Thomson,  107  Ind.  162, 
7  N.  E.  184. 

7.  People  ex  ret.  Cook  v.  Hildreth, 
126  N.  Y.  360,  27  N.  E.  558. 

8.  Bryant  v.  County  Comrs.,  79  Me. 
128,  8  Atl.  460;  People  ex  rel.  "Walker 
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v.  Baker,  19  Barb.  (N.  Y.)  240,  dis- 
tinguishing, upon  the  difference  of  the 
statute  involved.  Comrs.  of  Highways 
of  Sherburne  v.  The  Judges  of  Chen- 
anga,  25  Wend.  (N.  Y.)  453,  in  which 
it  was  held  that  while  the  freeholders 
had  certified  to  the  necessity  of  a  road, 
and  the  commissioners  had  refused  to 
lay  it  out,  the  judges,  on  appeal,  could 
not  reverse  the  decision  of  the  com- 
missioners as  to  a  part  of  the  road  and 
lay  it  out,  and  affirm  the  decision  as  to 
the  other  part  and  refuse  to  lay  out 
such  part.  And  see  People  ex  rel.  Wil- 
kinson v.  Carman,  47  Hun  (N.  Y.)  380. 
Otherwise  Under  Early  Vermont 
Statute. — State  v.  Town  of  Whitingham, 
7  Vt.  390;  Town  of  Eoyalton  v.  Pox,  5 
Vt.   458. 

9.  Anderson  v.  Twp.  Board,  etc.,  75 
Mo.  57,  obvious  mistake  in  description 
of  terminus  of  road. 

10.  Sidener  v.  Essex,  22  Ind.  201; 
Merom  Gravel  Co.  v.  Pearson,  33  Ind. 
App.  174,  69  K.  E.  694,  71  N.  E.  54; 
Petition  of  Ford,  45  N.  H.  400. 

Where  the  order  fails  to  specify  the 
width  of  the  road,  it  will  not  be  re- 
versed for  such  reason,  but  the  cause 
will  be  remanded  with  directions  to  the 
trial  court  to  correct  the  judgment  by 
inserting  the  width  of  the  highway  in 
accordance  with  the  viewers'  report. 
Sidener  v.  Essex,  22  Ind.  201,  followed 
in  Merom  Gravel  Co.  v.  Pearson,  33 
Ind.  App.  174,  69  N.  E.  694,  71  N.  E. 
54. 

Discretion  of  Court. — When  an  error 
has  been  found  in  the  proceedings  of 
the  county  road  commissioners,  it  is  in 
the  discretion  of  the  court  to  recom- 
mit their  report  directly  to  the  same 
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if  the  highway  tribunal  was  entirely  without  jurisdiction  the  court  on 
appeal  cannot  enter  a  judgment  validating  its  proceedings.11 

(B.)  Tiling.  —  A  statute  requiring  the  filing  of  the  decision  on  appeal 
with  a  designated  officer  of  the  locality  affected,12  is  mandatory.13 

(0.)  Enforcement  of  Decision.  —  The  appellate  tribunal  may,  under 
some  statutes,  either  execute  its  own  judgment,14  or  remand  the  cause 
with  directions  to  carry  the  judgment  into  effect.15 

Laying  Out  Highway.  —The  appellate  tribunal,  upon  reversing  an 
order  below  refusing  to  establish  a  highway,  may,  under  some  statutes, 
proceed  to  lay  out  the  road.16    Indeed,  under  some  statutes,  it  has  been 


board  of  commissioners  for  correction, 
instead  of  sending  it  to  the  court  from 
which   it   first   emanated.     Petition   of 
-  Ford,  45  N.  H.  400. 

Correction  of  Record  Pending  Ap- 
peal.— Pending  the  proceedings  in  the 
appellate  court,  however,  the  court  has 
no  power  to  compel  the  board  of  com- 
missioners to  correct  its  record  so  as 
to  show  an  offer  made  before  the  board, 
on  the  part  of  the  defendants  to  file 
an  amended  remonstrance  on  the  sub- 
ject of  public  utility.  If  the  commis- 
sioners' record  does  not  speak  the 
truth,  the  only  method  by  which  it  can 
be  corrected  is  by  an  application  to  the 
board  of  commissioners  for  that  pur- 
pose. An  appellate  court  may  order 
a  full  and  complete  transcript  of  the 
record,  but  it  has  no  power  to  compel 
an  inferior  court  to  correct  its  record, 
by  an  order  made  on  appeal.  Wells  v, 
Rhodes,  114  Ind.  467,  16  N".  El  830. 

11.  Cumberland  B.  Co.  V.  Martin, 
100  Md.  165,  59  Atl.  714. 

12.  Hurd's  111.  Rev.  St.,  1909,  ch. 
121,  §61. 

13.  Pool  V.  Breese,  114  HI.  594,  3 
N.  B.  714. 

Piling  the  order  of  the  supervisors, 
where  the  appeal  is  to  them,  with  the 
justice  of  the  peace  is  not  a  compli- 
ance with  the  statute,  and  the  act  of 
the  justice  of  the  peace  in  filing  a  copy 
with  the  town  clerk  is  entirely  extra- 
judicial. Pool  v.  Breese,  114  HI.  594, 
3  -N.  E.  714. 

14.  Bland  v.  Cassaday  (Ind.),  102  N. 
E.  853;  McPherson  v.  Leathers,  29  Ind. 
65;  Woodring  v.  Brown,  27  Ind.  App. 
622,  61  N".  E.  946;  Shoffner  v.  Fogleman, 
44  N.  C.  280. 

15.  Bland  v.  Cassaday  (Ind.),  102 
N.  E.  853;  Board  of  Comrs.  v.  Small, 
61  Ind.  318;  McPherson  v.  Leathers,  29 
Ind.  65;  Woodring  v.  Brown,  27  Ind. 
App.  622,  61  N.  E.  946. 


Under  the  Maine  statute,  the  court 
certifies  its  judgment  to  the  commis- 
sioners, who,  in  their  subsequent  pro- 
ceedings, are  to  be  controlled  thereby. 
Inhab.  of  Brunswick,  37  Me.  446. 

Where  the  judgment  of  a  county 
court,  establishing  part  of  a  highway 
laid  out  by  a  committee,  is  reversed 
upon  appeal,  the  cause  will  be  re-, 
manded  to  the  county  court  to  be  pro- 
ceeded with  according  to  law,  without 
any  specific  direction  as  to  ulterior 
proceedings.  And  upon  another  hear- 
ing, it  may  find  that  the  entire  road 
as  prayed  for  and  laid  out  by  the 
committee  is  of  common  convenience 
and  necessity,  and  thereupon  order  the 
entire  road  established.  Towns  of  Win- 
chester, and  Colebrook  v.  Hinsdale,  13 
Conn.  132. 

An  order  that  the  road  be  laid  out 
as  applied  for,  is  a  suflieient  direction 
to  the  commissioners,  to  lay  it  out. 
People  ex  rel.  McFarland  v.  Comrs.  of 
Salem,  1  Cow.  (N.  Y.)  23. 

16.  People  ex  rel.  S'haut  v.  Champion, 
16  Johns.  (N.  T.)  61,  prior  to  act  of 
1845,  the  judges  who  reviewed  the  pro- 
ceedings of  the  commissioners  upon 
appeal,  proceeded,  if  the  decision  was 
reversed,  to  lay  out  the  road. 

It  cannot  lay  out  a  road  different 
from  the  one  submitted  to  the  commis- 
sioners, however.  Ex  parte  Comrs.  of 
Danube,  1  Cow.  (N.  Y.)  142. 

Under  the  Maine  statute,  upon  an 
appeal  from  the  decision  of  the  select- 
men of  a  town,  refusing  to  lay  out  a 
highway,  to  the  county  commissioners, 
the  latter  may  lay  out  the  road  prayed 
for.  Inhab.  of  Orrington  v.  County 
Comrs.,  51  Me.  570.  But  Jupon  an 
appeal  to  the  supreme  judicial  court, 
from  a  decision  of  the  county  commis- 
sioners affirming  a  decision  of  the  se- 
lectmen refusing  to  lay  out  a  highway, 
it  is  no  part  of  the  duty  of  the  com- 
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held  that  it  must  do  so,17  in  the  manner  prescribed.18  Where  the  stat- 
ute directs  the  highway  tribunal,  upon  the  reversal  of  its  decision  re- 
fusing to  lay  out  a  highway,  to  proceed  to  lay  out  the  highway,  it  has 
no  discretion  in  the  matter,19  and  may  be  compelled  to  discharge  its 
duty.20  So  also  it  may  be  enjoined  from  proceeding  contrary  to  the 
judgment  of  the  court  on  appeal.21 

Assessment  of  Damages. —  "Where    by    statute   the   tribunal    appealed 
from  determines  whether  the  damages  shall  be  borne  by  the  public  or 


mittee  of  appeal  to .  lay  out  the  high- 
way prayed  for  upon  a  reversal  of  the 
decision  of  the  county  commissioners. 
Irving  v.  County  Comrs.,  etc.,  59  Me. 
513. 

In  North  Carolina,  upon  an  appeal 
from  the  judgment  of  the  county  court, 
the  superior  court  acquires  full  posses- 
sion of  the  cause,  and  may  properly 
order  a  jury  to  lay  out  the  road,  in- 
stead of  awarding  a  procedendo  to  the 
county  court.  Shoffner  V.  Fogleman,  44 
N.  C.  280.  But  where  the  court  as  a 
part  of  its  judgment  ordered  that  a 
writ  of  procedendo  should  issue  to  the 
county  court,  and  the  parties  obeyed  it 
and  carried  the  case  back  into  the 
county  court,  the  petition  was  thereby 
discontinued,  and  therefore,  after  sev- 
eral years  of  other  unsuccessful  liti- 
gation in  the  cause  had  occurred  in 
both  courts,  the  petitioners  could  not 
resort  to  the  original  judgment  of  the 
superior  court,  and  move  for  an  order 
to  summon  a  jury  and  lay  out  a  road, 
although  the  part  of  the  judgment  men- 
tioned was  erroneous.  Caldwell  v. 
Parks,  61  N".  O.  54. 

17.  People  ex  rel.  Wells  v.  Brown, 
47  Hun  (N.  Y.)  459,  466;  Terpening  v. 
Smith,  46  Barb.  (N".  Y.)  208;  People 
ex  rel.  Zimmer  v.  Barber,  12  Barb.  (N: 
Y.)  193;  People  ex  rel.  etc.  v.  Comrs. 
of  Watertown,  7  How.  Pr.  (N.  Y.)  28. 

Upon  an  appeal  from  an  order  of  the 
commissioners  of  highways  refusing  to 
lay  out  a  highway,  the  referees  seem 
to  be  clothed  with  power  to  reverse  the 
order,  and  lay  out  the  road  in  accord- 
ance with  the  prayer  of  the  applicant, 
and  to  make  such  an  order  as  the  com- 
missioners should  have  made  upos 
proper  notice  to  the  persons  interested. 
People  ex  rel.  Odle  v.  Kniskern,  54  "N. 
Y.  52;  People  ex  rel.  "Wilkinson  v.  Car- 
man, 47  Hun  (N.  Y.)  380.  But  upon 
an  appeal  from  an  order  laying  out  a 
highway,  the  court  to  which  the  appeal 
is  taken  cannot  lay  out  a  new  road. 
Its  action  should  be  confined  in  such  a 

Vol.  XI 


ease  to  a  reversal,  if  they  find  the  road 
unnecessary.  People  ex  rel.  Wilkinson 
v.  Carman,  supra. 

18.  Where  the  statute  provides  that 
the  appellate  tribunal  shall  proceed  in 
the  same  manner  in  laying  out  the  high- 
way, as  the  commissioners  of  highways 
are  directed  in  like  cases,  it  must  give 
the  same  notice  to  the  land-owners  and 
occupants  required  in  proceedings  he- 
fore  the  commissioners.  People  ex  rel. 
Odle  v.  Kniskern,  54  N.  Y.  52;  People 
ex  rel.  Wells  v.  Brown,  47  Hun  (N.  Y.) 
459;  Terpening  v.  Smith,  46  Barb.  (N. 
Y.)  208.  Unless  such  a  notice  is  given, 
the  order  will  be  void,  and  will  fur- 
nish no  justification  for  an  entry  upon 
the  land,  by  a  person  claiming  that  the 
same  is  a  public  highway  duly  laid  out 
by  the  tribunal  to  which  the  appeal  is 
taken.     Terpening  v.  Smith,  supra. 

19.  Brock  v.  Hishen,  40  Wis.  674, 
680. 

20.  Me. — Harriman  v.  County  Comrs. 
of  Waldo  County,  53  Me.  83,  court  may 
issue  a  writ  of  mandamus  on  petition 
by  the  injured  party.  N.  Y. — People 
ex  rel.  McParland  v.  Comrs.  of  Salem, 
1  Cow.  23,  mandamus  will  lie  to  com- 
pel their  obedience.  Wis. — Brock  v. 
Hishen,  40  Wis.  674,  680. 

If,  upon  an  appeal  from  a  determin- 
ation of  commissioners  of  highways  re- 
fusing to  lay  out  a  highway,  the  order 
is  simply  reversed  without  giving  fur- 
ther directions,  the  commissioners  are 
not  bound  to  lay  out  the  highway,  and 
a  mandamus  will  not  be  granted  to 
compel  them  to  do  so.  People  ex  rel. 
Babcock  v.  Comrs.  of  Highways,  8  N. 
Y.  476.  See  also  People  ex  rel.,  etc.  v. 
Comrs.  of  Watertown,  7  How.  Pr.  (N. 
Y.)  28. 

As  to  compelling  opening  of  a  high- 
way by  mandamus,  see  infra,  II,  A,  6. 

21.  Harriman  v.  County  Comrs.  of 
Waldo  County,  53  Me.  83,  writ  of  pro- 
hibition issued  to  enjoin  proceeding  by 
county  commissioners  to  appoint  an 
agent  to  open  a  way  laid  out  by  them 
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the  landowners,  if  the  damages  are  increased  on  appeal  the  cause  must 
be  remanded  to  determine  how  they  shall  be  paid.22  Ordinarily,  how- 
ever, after  the  court  has  assessed  the  damages,  it  has  no  authority  to 
remand  the  case  to  the  original  tribunal.23 

4.  Procedure  on  Certiorari  or  Writ  of  Review.  —  a.  When  Writ 
Issues.  —  The  jurisdiction  of  the  highway  tribunal  in  establishment 
proceedings  may  be  attacked  upon  certiorari,24  or  statutory  writ  of  re- 
view,25 and  by  these  writs  alone  in  some  jurisdictions.-6  So  too,  either 
writ  is  an  appropriate  method27  of  presenting  for  review  and  correction 


on  the  original  petition,  contrary  to 
judgment  of  court  to  which  appeal 
taken. 

22.  The  only  power  the  court  has  ia 
to  render  the  proper  judgment  for  costs, 
and  order  the  case  remanded  to  the 
board  of  commissioners,  for  them  to 
determine  whether  said  damages  are 
greater  than  the  utility  of  the  pro- 
posed highway.  Any  judgment  or 
order  of  the  court  on  such  appeal  that 
the  damages,  or  any  part  thereof,  be 
paid  out  of  the  treasury  of  the  county 
is  wholly  unauthorized.  State  ex  ret. 
Bible  v.  White,  151  Ind.  364,  51  1ST.  B. 
481.  An  order  that  the  damages  as- 
sessed may  be  paid  by  the  board  of 
commissioners  or  by  the  petitioners  for 
the  road,  at  their  option,  is  not  er- 
roneous, however.  Jamieson  v.  Board 
of  Comrs.,  56  Ind.  466. 

The  board  may  re-consider  its  action 
in  establishing  the  road  at  the  expense 
of  the  county,  when  the  result  of  the 
court  is  certified  to  it.  Nelson  v.  Goody- 
koontz,  47  Iowa  32. 

On  appeal  to  a  justice  of  the  peace 
from  an  order  of  town  supervisors  lay- 
ing out  a  highway,  the  amount  awarded' 
by  a  jury  as  the  damages  sustained  by 
the  landowner  should  not  be  included 
in  the  judgment  rendered  by  the  jus- 
tice, where  the  statute  provides  that 
the  return  of  the  jury  shall  be  filed 
with  the  town  clerk,  and  thereupon 
town  orders  are  to  be  issued  precisely 
as  if  no  appeal  had  been  taken.  State 
v.  Haines,  58  Minn.  96,  59  N.  W.  976. 
See  also  MeNichols  v.  Wilson,  42  Iowa 
385. 

23.  MeCall  v.  Marion  County,  43 
Ore.  536,  73  Pac.  1030,  75  Pac.  140. 
!t  must  proceed  to  try  the  case  and 
render  judgment  therein  as  in  any  other 
action.  MeCall  v.  Marion  County,  43 
Ore.  536,  73  Pac.  1030,  75  Pac.  140. 

24.  111. — Comrs.  of  Highways  v.  Har- 
per, 38  111.  103;  Comrs.  of  Highways  v. 
Hucker,    133    111.    App.    252;    Perry    v. 


Bozarth,  95  HI.  App.  566.  Ia.— 'Myers 
v.  Simms,  4  Iowa  500.  Me. — Hayford 
v.  County  Comrs.,  78  Me.  153,  3  Atl. 
51;  White  v.  County  Comrs.,  70  Me. 
317,  325.  N.  H.— Grand  Trunk  E.  Co. 
c.  Berlin,  68  N.  H.  168,  36'  Atl.  554. 
Term. — Cowan's  Case,  1  Overt.  310. 
Wash. — See  King  County  v.  Neely,  1 
Wash.  Ter.  241. 

Where  Notice  Jurisdictional. — If  the 
statute  provides  that  before  a  road  is 
located  across  lands  not  situated  with- 
in an  incorporated  town,  notice  must 
be  given  of  the  pendency  of  the  peti- 
tion, and  of  the  time  and  place  ap- 
pointed to  consider  the  same  and  ad- 
judicate thereon,  an  omission  to  give 
such  notice  renders  the  proceedings  de- 
fective, in  limine,  and  is  sufficient  cause 
for  granting  a  writ  of  certiorari.  Ware 
v.  County  Comrs.,  38  Me.  492.  But 
where  such  notice  is  given,  the  writ 
will  not  be  granted  because  the  record 
does  not  show  how  nor  by  whom  notice 
to  the  parties  interested  was  given. 
Inhab.  of  Vassalborough,  19  Me.  338. 

25.  Canyonville,  etc.  Road  Co.  ■», 
County  of  Douglas,  5  Ore.  280. 

26.  Comrs.  of  Highways  v.  Harper, 
38  111.  103;  Comrs.  of  Highways  v. 
Hucker,  133  111.  App.  252;  Perry  v, 
Bozarth,  95  111.  App.  566  (reversed  in 
198  111.  328,  64  N.  E,  1076  on  the 
ground  that  the  appellate  court  had  no 
jurisdiction  of-  the  appeal  from  the 
certiorari  proceeding  in  the  circuit 
court) ;  White  v.  County  Comrs.  etc.,  70 
Me.  317,  325. 

27.  See  the  following  cases:  Ga. 
Atlanta,  etc.  E.  Co.  v.  Redwine,  123  Ga. 
736,  51  S.  E.  724.  HI.— Trainer  v.  Law- 
rence, 36  111.  App.  90;  Deitrick  v.  High- 
way Comrs.,  6  111.  App.  70.  Ia. — Cham- 
bers v.  Lewis,  9  Iowa  583.  Me.— Pierce 
v.  County  Comrs.,  63  Me.  252;  Long- 
fellow v.  Quimby,  29  Me.  196,  48  Am. 
Dec.  525;  Goodwin  v.  Inh.  of  Hallowell, 
12  Me.  271;  Baker  V.  Eunnels,  12  Me. 
235.     Mass. — Durant   v.   City   of   Law 
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any  errors  or  illegalities  in  such  proceedings,  in  the  absence  of  a  rem- 
edy by  appeal.28 

But  the  rule  obtains  that  the  writ  is  not  a  writ  of  right,  but  rather 
a  writ  issued  in  the  sound  discretion  of  the  court,29  to  prevent  manifest 
injustice,  and  not  to  enable  a  party  to  avoid  the  proceedings  of  the  in- 


rence,  1  Allen  ^125,  v  proceedings  by 
county  commissioners  may  be  quashed 
on  certiorari  for  errors  therein.  Mich. 
Cowing  v.  Eipley,  76  Mich.  650,  43  N. 
W.  648.  N.  H. — Boston  &  Maine  E.  Co. 
v.  Folsom,  46  N.  H.  64.  N.  J.— State 
v.  Clark,  1  N.  J.  L.  226.  N.  Y.— People 
ex  rel.  S'crafford  v.  Stedman,  57  Hun 
280,  10  N.  Y.  Supp.  787.  Ohio.— Bur- 
rows v.  Vandevier,  3  Ohio  383.  Ore. 
Canyonville,  etc.  Road  Co.  v.  County  of 
Douglas,  5  Ore.  280;  Thompson  v.  Mult- 
nomah County,  2  Ore.  34.  Pa.— Earl  v. 
Eyan,  41  Pa.  Super.  448.  Term.— Shields 
v.  Justices  of  Greene  County,  2  Coldw. 
60  (where  appeal  refused);  White's 
Case,  2  Overt.  109;  Cowan's  Case,'  1 
Overt.  310.  Wash.  Ter. — King  County 
v.  Neely,  1  Wash.  Ter.  241.  Wis. 
Morris  v.  Ferguson,  14  Wis.  266;  State 
ex  rel.  Doxtador  v.  Bailey,  6  Wis.  291. 

28.  See  supra,  II,  A,  1,  c. 

29.  See  the  following  cases:  CaL 
Keys  v.  Board  of  Supervisors,  42  Cal. 
252.  Me. — White  v.  County  Oomrs., 
etc.,  70  Me.  317,  326;  Smith  v.  County 
Comrs.,  42  Me.  395;  Inh.  of  Cornville 
v.  County  Comrs.,  33  Me.  237;  Inh.  of 
Lewiston  v.  County  Comrs.,  30  Me.  19; 
Inh.  of  North  Berwick  v.  County  Comrs., 
25  Me.  69;  Inh.  of  Vassalborough,  19 
Me.  338;  Lisbon  v.  Merrill,  12  Me.  210. 
Md.— Gaither  v.  Watkins,  66  Md.  576, 
8  Atl.  464.  Mass. — Pickford  v.  Mayor, 
etc.,  98  Mass.  491;  Inh.  of  Granville  v. 
County  Comrs.,  97  Mass.  193;  Thorpe  v. 
County  Comrs.,  9  Gray  57.  Mich. — Bur- 
nett v.  Swaney,  114  Mich.  609,  72  N. 
W.  599.  N.  H.— Grand  Trunk  R.  Co.  v. 
Berlin,  68  N.  H.  168,  36  Atl.  554;  Bos- 
ton &  Maine  B.  v.  Folsom,  46  N.  H. 
64;  Petition  of  LandafE,  34  N.  H.  163, 
173.  N.  J.— State  v.  Blauvelt,  34  N. 
J.  L.  261;  State  v.  Green,  18  N.  J.  L. 
179;  State  v.  Woodward,  9  N.  J.  L.  21. 
Vt. — Hancock  v.  Town  of  Worcester, 
62  Vt.  106,  18  Atl.  1041;  Paine  v.  Town 
of  Leicester,  22  Vt.  44;  West  River 
Bridge  Co.  v.  Dix,  16  Vt.  446;  Town  of 
Royalton  v.  Pox,  5  Vt.  458,  and  gener- 
ally the  title,  "Certiorari,"  vol.  4,  p. 
892. 

In  New  York,  in  street  cases,  it  is 
a  matter  of  course  to  grant  a  certiorari, 
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after  confirmation  of  the  report  of  the 
commissioners  of  estimate  and  assess- 
ment, where  the  object  of  the  party  is 
to  remove  the  proceedings  into  the 
court  for  the  correction  of  errors.  In 
re  Carlton  Street,  20  Wend.  (N.  Y.) 
685. 

In  Pennsylvania,-  a  certiorari  to  the 
court  of  quarter  sessions  to  remove 
road  eases  lies  without  any  special  al- 
lowance or  cause  shown.  In  re  Dis- 
trict of  the  City  of  Pittsburgh,  2  Wattg 
&  S.  320. 

A  certiorari  has  been  granted  by  the 
court,  in  the  exercise  of  its  discretion, 
where  the  commissioners,  having  loca- 
ted a  highway  upon  a  petition,  closed 
their  proceedings  upon  such  petition 
earlier  than  is  by  law  allowed  (Inh.  of 
Windham,  32  Me.  452) ;  where  the  re- 
turn of  the  commissioners  was  not  re- 
corded until  after  the  time  allowed  by 
law  (Inh.  of  Cornville  v.  County  Comrs., 
33  Me.  237) ;  where  their  adjudication 
did  not  contain  a  description  of  the 
road,  its  courses,  distances,  and  ad- 
measurements, so  that  it  might  be  as- 
certained from  the  record  (Inh.  of  Lew- 
iston v.  County  Comrs.,  30  Me.  19); 
where  surveyors  were  appointed  in  less 
than  one  year  after  a  former  decision 
on  the  same  road.  (In  re  Highway,  3 
N.  J.  L.  590). 

A  certiorari  was  refused  by  the  court, 
in  the  exercise  of  its  discretionary 
power,  where  it  was  sought  to  vacate 
the  proceedings  of  the  inferior  tribunal 
on  the  following  grounds:  that  there 
was  a  slight  variation  between  the  road 
laid  out  and  that  described  in  th'e  peti- 
tion therefor  (Inh.  of  Wayne  and  Pay- 
ette v.  County  Comrs.,  37  Me.  558; 
State  v.  Woodward,  9  N.  J.  L.  21); 
that  a  chosen  freeholder  of  the  town-, 
ship  in  which  the  road  was  laid  out 
was  not  appointed  (Matter  of  High- 
way, 3  N.  J.  L.  579);  that  the  loca- 
tion of  a  highway  omitted  to  state  the 
names  of  the  landowners  (Inhab.  of 
Detroit  v.  County  Comrs.,  52  Me.  210; 
Inh.  of  North  Beading  v.  '  County 
Comrs.,  7  Gray  [Mass.]  109),  or  to 
describe  their  land  as  of  persons  un- 
known    (Inh.     of    North    Reading    v. 
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ferior  tribunal  for  mere  technical  errors  or  informalities,  where  sub- 
stantial justice  has  been  done.80  Nor  will  such  a  writ  be  granted  be- 
cause no  damages  were  awarded  to  the  individuals  over  whose  land  the 
road  passed.81  But  the  illegal  assessment  of  damages  to  an  applicant 
for  the  writ  is  a  good  ground  for  its  issuance.32 


County  Comrs.,  7  Gray  (Mass.)  109); 
that  no  time  was  allowed  the  owners 
of  the  land  to  take  off  wood,  timber, 
and  other  erections,  where  the  statute 
allows  them  time  for  that  purpose 
(Inh.  of  Detroit  v,  County  Comrs.,  52 
Me.  210). 

There  is  no  necessity  for  the  issuance 
of  the  writ  to  quash  the  proceedings 
of  the  selectmen  of  the  town  in  refer- 
ence to  a  way,  where  they  were  quashed 
by  the  town  when  it  voted  not  to  ac- 
cept the  road.  Inh.  of  Bethel  v.  County 
Comrs.,  60  Me.  535. 

30.  Me. — Smith  v.  County  Comrs., 
42  Me.  395;  Inh.  of  North  Berwick  v. 
County  Comrs.,  25  Me.  69.  Mass. 
Pickford  v.  Mayor,  etc.,  98  Mass.  491; 
Thorpe  v.  County  Comrs.,  9  Gray  57. 
N.  H.— Boston  &  Maine  E.  Co.  v.  Fol- 
som,  46  N.  H.  64.  N.  J.— State  v.  Blau- 
,  velt,  34  N.  J.  L.  261. 

"Where  there  is  no  reason  to  sup- 
pose any  ■wrong  has  been  done  by  lay- 
ing out  a  town-line  road,  which  it  is 
contemplated  by  law  will  usually  be 
done  when  settlements  warrant  it,  we 
do  not  think  it  desirable  to  interfere 
by  certiorari,  if  at  all,  after  any  need- 
less delay,  and  after  general  action  is 
likely  to  have  been  had  in  reliance  on 
the  legality  of  the  road.  We  do  not 
usually  meddle  with  local  administra- 
tion for  trifling  reasons."  Carpenter 
v.  Highway  Comrs.,  64  Mich.  476,  31 
ST.  W.  460;  Wilder  v.  Hubbell,  43  Mich. 
487,  5  N.  W.  673. 

Where  an  amendment  in  the  order 
as  to  "the  location  of  a  highway  work 
no  injustice  to  the  petitioners,  a  writ 
•  of  certiorari  will  not  issue,  although 
no  new  notice  was  given  of  the  meet- 
ing of  the  commissioners  at  which  the 
modification  was  made.  Inh.  of  North 
Beading  v.  County  Comrs.,  7  Gray 
•  (Mass.)   109. 

Where  Notice  Not  Jurisdictional. 
If,  upon  a  petition  to  lay  out  a  high- 
way, the  tribunal  acquires  jurisdiction, 
the  failure  to  give  additional  notices 
required  by  the  statute  is  no  ground 
for  a  writ  of  certiorari,  where  substan- 
tial justice  has  been  done,  or  where, 
if  the  proceedings  are   quashed,  ruin- 


ous or  very  mischievous  consequences 
would  ensue,  for  which  probably  there 
would  be  no  remedy  (Inh.  of  Rutland 
v.  County  Comrs.,  20  Pick.  [Mass.]  71), 
and  especially  when  the  failure  to  give 
notice  is  without  fault  on  the  part  of 
the  tribunal  acting  in  the  laying  out  of 
the  way,  and  is  occasioned  by  want  of 
knowledge  of  a  title  acquired  during 
the  pendency  of  the  proceedings.  Pick- 
ford  v.  Mayor,  etc.,  98  Mass.  491. 

Where  Road  Constructed. — The  court 
will  not  grant  a  certiorari  for  defects 
of  form  in  establishing  a  highway,  af-  ' 
ter  it  has  been  located,  accepted  and 
made.  Ex  parte  Miller,  4  Mass.  565. 
And  see  Ex  parte  Baring,  8  Me.  137. 

Omission  on  Commissioner's  Record. 
The  court  will  not  grant  such  writ, 
where  there  is  an  omission  to  state 
upon  the  record  of  the  commissioners, 
that  the  refusal  of  the  town  to  con- 
firm the  doings  of  their  selectmen  was 
unreasonable,  when  the  application  to 
the  commissioners  stated  that  the  re- 
fusal was  unreasonable,  and  where  it 
does  not  appear  that  the  laying  out  of 
the  road  was  inexpedient  or  injudicious. 
Inh.  of  North  Berwick  v.  County 
Comrs.,  25  Me.  69. 

If  injustice  has  been  done  in  conse- 
quence of  an  irregularity,  then  the  writ 
should  not  be  refused  because  the  ir- 
regularity is  formal  or  technical.  Bos- 
ton &  Maine  B.  Co.  v.  Folsom,  46  N.  H. 
64. 

31.  la. — McCrory  p.  Griswold,  7 
Iowa  248,  remedy  by.  appeal,  not  cer-. 
tiorari.  Me. — Inh.  of  Detroit  v.  County 
Comrs.,  52  Me.  210  (it  appearing  that 
no  damages  were  claimed) ;  Inh.  of 
Howland  v.  County  Comrs.,  49  Me.  143. 
And  see  Inh.  of  Strong  v.  County 
Comrs.,  31  Me.  578.  N.  J.— State  v. 
Cake,  24  N.  J.  L.  516,  where  landowner 
does  not  complain. 

32.  State  v.  Stout,  33  N.  J.  L.  42. 
Where   the    surveyors   have    assessed . 

to  the  landowner  an  amount  equal,  in 
their  judgment,  to  the  actual  damages 
sustained  by  him,  their  assessment  will 
not  be  reviewed  on  certiorari,  the  rem- 
edy in  such  a  case  being  by  applica- 
tion for  the  appointment  of  freehold- 
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b.  At  Whose  Instance  Writ  Issues.  —  The  writ  is  grantable  only  on 
the  petition  of  those  who  have  a  direct  and  vested  legal  interest  in  the 
subject  matter,33  and  who  have  sustained  some  injury  from  the  pro- 
ceedings complained  of.31  To  entitle  one  to  the  writ  he  must  be  either 
a  party  to  the  highway  proceeding  in  form,35  or  his  interest  must  be  of 
a  private  nature,  as  where  the  road  as  laid  out  passes  over  land  of  which 
he  is  the  owner.38 


ers  to  review  the  assessment.  But  if 
it  clearly  appears  that  the  assessment 
was  not  the  result  of  a  fair  estimate 
of  the  actual  damages,  but  was  in- 
tended-as  merely  nominal  damages,  be- 
cause the  surveyors  regarded  the  land 
owner  as  an  applicant  for  the  road, 
when  they  had  no  right  to  do  so,  such 
assessment  is,  bad,  and  the  return  will, 
for  that  reason,  be  set  aside.  State 
V.  Hulick,  33  N.  J.  L.  307. 
.  33.  Ala. — Parnell  v.  Comrs.  Court  of 
Dallas  Co.,  34  Ala.  278;  Creswell  v. 
Comrs.  of  Court  of  Greene  County,  24 
Ala.  282.  111. — Sampson  v.  Comrs.  of 
Highways,  115  111.  App.  443;  Imhoff 
v.  Comrs.  of  Highways,  89  111.  App.  66. 
Me. — Harkness  v'.  Waldo  County  Comrs., 
26  Me.  353;  Bath  Bridge  &  Turnpike 
Co.  V.  Magown,  8  Me.  292.  Mich. 
Vanderstolph  v.  Highway  Comr.,  50 
Mich.  330,  15  1ST.  W.  495.  N.  Y.— People 
ex  rel.  Lawrence  •;;.  Schell,  5  Lans.  352. 
Ore.— Gaines  v.  Linn  County,  21  Ore. 
425,  28  Pac.  131. 

See  generally,  4  Standard  Pboc.  903. 

Where  the  only  interest  which  a  re- 
lator claims  in  the  proceeding  is  that 
he  keeps  an  inn  or  tavern,  and  that 
the  new  road,  if  allowed,  will  divert 
travel  from  the  road  on  which  his  tav- 
ern is  located,  he  is  not  entitled  to  a 
certiorari.  People  ex  rel.  Lawrence  v. 
Schell,  5  Lans.  (N.  T.)  352. 

Nor  does  that  fact  that  a  person 
lives  within  such  a  distance  of  a  pub- 
lie  road,  as  established  under  an  order 
of  the  highway  board,  that  he  or  some- 
one for  him  may  be  compelled  to  work 
on  it,  give  him  such  an  interest  as  au- 
thorizes him  to  sue  out  a  certiorari 
for  the  purpose  of  revising  the  pro- 
ceedings of  such  tribunal  before  an 
appellate  court.  Parnell  v.  Comrs. ' 
Court  of  Dallas  County,  34  Ala.  278. 

34.  Ala.— Ex  pa-He  Keenan,  21  Ala. 
558.  Me. — Harkness  v.  Waldo  County 
Comrs.,  26  Me.  353;  Parsonsfleld  v. 
Lord,  23  Me.  511.  Mich.— Names  v. 
Comrs.  of  Highways,  30  Mich.  490. 

Showing  of  Injury.— A  petitioner 
prima    facie    shows    legal    injury,  by 
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showing  that  the  road  was  illegally 
established,  and  that  it  runs  through 
his  land.  Ex  parte  Keenan,  21  Ala. 
558.  And  see  Parsonsfleld  v.  Lord,  23 
Me.  511;  Names  v.  Comrs.  of  Highways, 
30  Mich.  490,  holding  that  a  showing 
that  some  portion  of  the  applicant's 
lands  had  been  appropriated,  was  a 
sufficient  showing  that  they  were  in- 
jured by  the  action  taken. 

Estoppel. — A  proceeding  for  damages 
by  the  land  owner  estops  him  from  af- 
terwards suing  out  a  certiorari  to  re- 
verse the  confirmation  of  a  road  laid 
out  through  his  land.  Weaver's  Road, 
45  Pa.  405.  Nor  can  persons  assisting 
in  procuring  a  settlement  between  ap- 
plicants for  a  road  and  a  land-owner 
bring  certiorari  to  review  proceedings 
for  its  establishment.  Binehart  v.  Cow- 
ell,  44  N.  J.  L.  360. 

35.  People  ex  rel.  Lawrence  v. 
Schell,  5  Lans.  (N.  Y.)  352. 

In  Canyonville,  etc.  Boad  Cb.  v. 
Douglas,  County,  5  Ore.  280,  this  ques- 
tion was  involved  but  not, '  decided, 
McArthur  J.  in  his  concurring  opinion 
alone  holding  that  only  parties  to  the 
establishment  proceeding  were  entitled 
to  a  writ  of  review. 

36.  Ala. — Parnell  v.  Comrs.  Court  of 
Dallas  Co.,  34  Ala.  278;  Creswell  v. 
Comrs.  of  Court  of  Greene  Co.,  24  Ala. 
282.  111. — See  Sampson  v.  Comrs.  of 
Highways,  115  111.  App.  443,  450.  Me. 
See  Bath  Bridge,  etc.  Co.  v.  Magoun,  8 
Me.  292.  Mich. — People  v.  Township 
Board  of  Springwells,  12  Mich.  434. 
N.  Y. — People  ex  rel.  Cronk  v.  Weld,  6 
N.  Y.  St.  173;  People  ex  rel.  Lawrence 
v.  Schell,  5  Lans.  352.  Wis. — State  ex 
rel.  Wood  v.  Goldstueker,  40  Wis.  124. 

Joinder  of  Parties. — The  mere  fact, 
that  two  or  moTe  persons  choose  to 
unite  in  signing  and  filing  an  objection 
to  the  establishment  of  a  road  does  not 
so  bind  them  together  that  one  cannot 
afterwards  sue  out  and  prosecute  a 
writ  of  certiorari  without  the  other. 
Their  interest  in  the  matter  is  es- 
sontiallv  several  and  not  joint.  Pow- 
ell v,  Hitchner,  32  R,  J.  L,  211,    Sey- 
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A  mere  taxpayer  has  no  such  interest  as  will  entitle  him  to  the  writ.3' 
The  writ  will  not  be  granted  on  the  petition  of  a  town  unless  the  pro- 
ceedings of  the  highway  tribunal  were  injurious  to  the  petitioners.38 
The  original  highway  tribunal  is  entitled  to  the  writ  to  review  the  pro- 
ceedings before  the  intermediate  tribunal  or  court  to  which  the  proceed- 
ing was  taken  by  appeal  from  its  decision.39 

c.  Parties  Defendant.  —  The  applicant  for  the  road  may  properly,40 
and  in  some  states  should,  be  made  a  party  to  the  certiorari  proceed- 
ings.41 The  highway  commissioner  is  likewise  a  proper,4-  if  not,  indeed, 
a  necessary  party  to  such  a  proceeding.43  A  town  may  properly  be 
made  a  party  defendant  to  such  a  proceeding.44 


eral  owners  of  several  and  separate 
tracts  of  land,  over  which  a  road  has 
been  located  and  established,  cannot 
join  in  an  application  for  a  writ  of  cer- 
tiorari for  the  purpose  of  ascertaining 
the  damage  only.  Chambers  v.  Lewis, 
9  Iowa  5S3. 

37.  HI. — Sampson  v.  Comrs.  of  High- 
ways, 115  111.  App.  443,  450;  Imhoff  v. 
Comrs.  of  Highways,  89  111.  App.  66; 
Mich.  —  Vanderstolph  v.  Highway 
Comr.,  50  Mich.  330,  15  N".  W.  495. 
N.  Y. — People  ex  rel.  Lawrence  v. 
Schell,  5  Lans.  352. 

Interest  Such  As  Would  Entitle  To 
Appeal. — In  Sampson  v.  Comrs.  of 
Highways,  115.  111.  App.  443,  the  court 
said:  "The  only  basis  for  their  claim 
of  a  right  to  present  a  petition  for  a 
certiorari  to  review  these  proceedings 
is  that  a  tax  will  be  levied  upon  the 
property  in  the  town  of  Chestnut  to 
pay  the  damages  apportipned  to  said 
town  for  laying  out  said  highway,  and 
they  are  taxpayers  in  said  town.  They 
had  no  standing  which  would  have  en- 
titled them  to  appeal  from  an  order 
laying  or  refusing  to  lay  the  road 
The  statute  (R.  S.  c.  121,  see.  59)  al- 
lows such  appeal  to  'any  person  or 
persons  interested  in  the  decision.'  It 
was  held  in  Taylor  v.  Comrs.  of  High- 
ways, 88  HI.  526,  that  the  word  'in- 
terested' in  this  statute  was  not  to  be 
interpreted  literally,  but  that  jt  meant 
persons  who  had  a  direct  and  pecun- 
iary interest  not  shared  by  the  public 
at  large — those  who  owned  land  ad- 
joining the  new  road  laid  out  or  the 
old  one  vacated,  or  land  to  be  taken 
for  the  proposed  road.  .  .  .  If,  then, 
the  petitioners  were  not  parties  in- 
terested in  such  a  sense  as  to  permit 
them  to  question  the  proceedings  by 
direet  appeal,  we  see  no  good  ground 
for  holding  that  they  had  such  an  in- 
terest as  permitted  them  to  sue  out  a 


writ  of  certiorari  to   review  said  pro- 
ceedings. ' ' 

38.  Inh.  of  Strong  v.  County  Comrs., 
31  Me.  578. 

"A  certiorari  can  be  issued  only  for 
the  relief  of  some  injured  party.  The 
town  brings  this  process.  And  they  ob- 
ject: 1st.  That  no  damage  to  the  land- 
holder was  assessed.  It  does  not  appear 
that  the  town  owned  the  land,  and  they 
cannot  be  injured  in  that  respect.  2nd. 
That  only  a  part,  instead  of  the  whole 
road  prayed  for,  was  laid  out.  But 
that  course  is  more  favorable  to  the 
town,  than  if  the  whole  had  been  laid 
out.  They  have  less  road  to  make,  and 
less  damage  to  pay.  To  grant  this  peti-, 
tion  would  be  a  palpable  violation  of 
the  rule,  that  such  complaint,  except 
made  by  a  party  injured,  cannot  be  sus- 
tained." Inh.  of  Strong  v.  County 
Comrs.,   31   Me.   578. 

Where  the  road  established  lies  in 
two  towns,  it  is  not  necessary  that 
both  towns  should  join  in  the  applica- 
tion for  the  writ.  Petition  of  Land- 
aff,  34  N.  H.  163. 

39.  Comrs.  of  Highways  v.  Barnes, 
195  111.  43,  62  N.  E.  775;  State  v.  Pitch, 
30  Minn.  532,  16  N.  W.  411. 

40.  People  ex  rel.  Delaware,  etc.  R. 
Co.  v.  County  Court,  92  Hun  13,  37  N. 
T.  Supp.  869. 

41.  State  v.  Stout,  33  N.  J.  L.  42. 

42.  Comrs.,  etc.,  of  Talladega 
County  v.  Thompson,  15  Ala.  134. 
Contra. — People  ex  rel.  Delaware,  etc. 
R.  Co.  v.  County  Court,  92  Hun  13,  37 
N.  Y.  Supp.  869. 

43.  Brazee  v.  Raymond,  59  Mich. 
548, '26  N.  W.  699. 

44.  People  ex  rel.  Delaware,  etc.  R. 
Co.  v.  County  Court,  92  Hun  13,  37  N". 
Y.  Supp.  869  (this  can  be  done  only  by 
the  court  before  which  the  certiorari 
is  originally  brought  to  a  hearing). 
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d.  The  Petition  or  Application  for  Writ.  —  The  petition  or  applica- 
tion for  the  writ  should  conform  to  the  general  rules  governing  such 
applications,  which  are  elsewhere  discussed.46  If  want  of  jurisdiction 
constitutes  the  ground  of  attack,  it  should  show  that  the  highway  trib- 
unal was  in  some  way  lacking  in  jurisdiction.43  If  illegalities  in  the 
proceedings  are  relied  upon,  the  application  should  point  them  out 
specifically.47  It  should  also  show  whether  the  appeal  provided  for  was 
prosecuted,48  or  if  not,  why  it  was  not  prosecuted.49 

e.  Time  for  Making  Application.  —  It  is  premature  to  sue  out  a 
certiorari  before  the  tribunal  having  jurisdiction  of  the  laying  out  of 
roads  has  made  its  final  orders  in  the  proceedings  therefor/0  or  if  an 
appeal  from  the  original  proceedings  has  been  taken,  before  the  appeal 
has  been  determined.51  But  as  soon  as  the  proceedings  have  reached 
the  reviewable  stage  an  application  for  the  writ  must  be  made  within  the 
time,  limited  by  law,62  or,  in  the  absence  of  such  provision,  without  un- 


45.  See  4  Standard  Proc.  906,  et 
seq. 

46.  Hegenbaumer  v.  Heckenkamp, 
202  III.  621,  67  N.  E.  389. 

Absence  of  Knowledge  of  Jurisdic^ 
tlonal  Defect. — Where  the  disqualify- 
ing relationship  between  one  of  the 
commissioners  and  the  petitioners  for 
the  road,  is  the  ground  of  attack,  it 
should  appear  by  the  application  not 
only  that  the  petitioner  did  not  know, 
at  the  very  beginning  of  the  proceed- 
ings of  the  relationship  but  that,  by 
the  exercise  of  reasonable  diligence,  he 
could  not  have  discovered  it  in  season 
to  make  objection  before  the  case  was 
finally  disposed  of.  Stevens  v.  County 
Comrs.,  97  Me.  121,  53  Atl.  985. 

47.  Chambers  v.  Lewis,  9  Iowa  583. 

A  general  allegation  that  the  com- 
mittee were  actuated  by  motives  of 
gross  partiality,  is  too  uncertain  and 
indefinite  to  require  the  consideration 
of  the  court.  Inh.  of  Minot  v.  Cumber- 
land County  Com.,  28  Me.  121. 

48.  Hegenbaumer  v.  Heckenkamp, 
202  111.  621,  67  N.  E>.  389. 

49.  No  reason  being  shown  why  the 
remedy  by  appeal  has  not  been  availed 
of,  the  trial'  court  may  properly  de- 
cline to  grant  a  writ  of  certiorari  to 
bring  proceedings,  before  the  highway 
commissioners  for  the  laying  out  of  a 
;road,  and  before  the  justice  for  the  as- 
sessing the  compensation  to  be  paid,  in 
review  by  that  process.  Hegenbaumer 
v.  Heckenkamp,  202  111.  621,  67  1ST.  E 
389. 

50.  Smith  v.  Comrs.  of  Eoads,  1 
Stew.  (Ala.)  183;  Boad  in  Kiskiminitas 
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Twp.,  32  Pa.  9;  Eoad  in  Selin's  Grove, 
2  Serg.  &  E.  (Pa.)  419. 

Application  "before  the  county 
court  had  made  out  an  order  confirming 
the  report  of  the  jury,  or  appointing  an 
overseer  to  cut  out  the  road,  whiaji 
would  have  been  equivalent  to  such 
order,"  is  premature.  Smith  v.  Comrs. 
of  Eoads  of  Lauderdale  County,  1 
Stew.   (Ala.)   183. 

An  order  quashing  a  report  of  re- 
viewers for  uncertainty  is  not  final 
(Eoad  in  Selin's  Grove,  2  Serg.  &  E. 
(Pa.)  419) ;  nor  is  an  order  setting  aside 
a  report  of  viewers  for  excessive  dam- 
ages a  final  order  which  can  be  re- 
viewed by  certiorari.  Eoad  in  Kiskim- 
initas Twp.,  32  Pa.  9. 

51.  Grinager  v.  Town  of  Norway,  33 
Minn.  127,  22  N.  W.  174;  In  Matter  of 
Eoad,  8  N.  J.  L.  139. 

The  disagreement  of  the  jury  em- 
paneled to  try  an  appeal,  leaves  it  un- 
determined and  a  writ  of  certiorari  to 
review  the  proceedings  is  premature. 
Grinager  v.  Town  of  Norway,  33  Minn. 
127,  22  N.  W.  174. 

52.  Eoad  in  Eoaring  Brook  Tp.,  140 
Pa.  632,  21  Atl.  411;  In  re  Eoad  in 
Wilkins  Tp.,  4  Sal.  (Pa.)  299,  7  Atl. 
166. 

In  Pennsylvania,  the  Act  of  April  1, 
1874  (P.  L.  50),  limits  the  time  for 
taking  a  certiorari  to  two  years  after 
judgment,  and  this,  applies  to  road 
cases.  Eoad  in  Eoaring  Brook  Tp.,  140 
Pa.  632,  21  Atl.  411;  In  re  Eoad  in 
Wilkins  Tp.  (Pa.),  7  Atl.  166,  4  Sad. 
(Pa.)  299.  ' 
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reasonable  delay;53  otherwise  it  will  be  denied  or  the  writ,  if  issued,  may- 
be quashed,64  especially  where  the  applicant  has  permitted  the  public  to 
expend  money  and  labor  in  substantially,  if  not  wholly,  completing  the 
road.55 

f .  The  Writ.  —  The  usual  rules  governing  the  writ  of  certiorari  and 
its  contents  are  applicable  when  the  writ  is  used  to  review  establishment 
proceedings;58  but  particularly,  the  writ  must  set  out  the  termini  of 
the  road  applied  for  and  confirmed." 

Multifariousness.  —  A  single  writ  of  certiorari  will  not  lie  to  review 
separate  and  distinct  final  orders  or  decrees  of  the  highway  tribunal/8 

To  Whom  Directed.  —  The  writ  should  be  directed  to  the  board  or 
body,  whose  action  is  to  be  reviewed,  and  in  whose  hands  the  record  of 
such  action  remains.59 


53.  Comrs.  of  Highways  v.  Barnes, 
195  111.  43,  62  N.  E.  775. 

One  not  notified  of  the  proceedings 
is  not  guilty  of  laches  if  he  applies 
for  the  writ  thirty  days  after  the 
consummation  of  the  proceedings.  Pur- 
sell  v.  Edison  Portland  Cement  Co.,  65 
K  J.  Ii.  541,  47  Atl.  587. 

Fifteen  months  delay  after  notice, 
unreasonable.  Burnett  v.  Swaney,  114 
Mich.  609,  72  1ST.  W.  599. 

"Mere  lapse  of  time,  alone,  short  of 
the  limitation  for  prosecuting  a  writ 
of  error,  will  not  bar  the  issuing  of  a 
common  law  certiorari;  and  in  order 
that  it  may  be  barred  by  laches,  it  must 
appear  that  since  the  making  of  the 
record  sought  to  be  reviewed,  and  upon 
its  assumed  validity,  something  has 
been  done  so  that  great  public  detri- 
ment or  inconvenience  might  result  by 
declaring  it  invalid."  Hyslop  v. 
Pinch,    99    111.    171,    179.     And    see    4 

STANDARD    PbOC.    911. 

54.  People  ex  ret.  Tompkins  v.  Land- 
reth,  1  Hun  (N.  X)  544;  Thompson  v. 
Multnomah  County,  2  Ore.  34.  See  also 
Carpenter  v.  Highway  Comrs.,  64  Mich. 
476,  31  N.  W.  460;  State  v.  Everitt,  23 
N.  J.  L.  378. 

55.  Burnett  v.  Swaney,  114  Mich. 
609,  72  N.  W.  599;  Eingwood  Co.  P.  Tp. 
of  West  Milford,  82  N".  J.  L.  741,  82 
Atl.  867;  State  v.  Clark,  38  N.  J.  I/. 
102;  State  v.  Ten  Eyck,  18  N.  J.  L.  373. 

In  State  v.  Ten  Eyck,  supra,  where 
three  terms  of  the  court  had  inter- 
vened between  the  return  of  a  road, 
which  had  been  opened  and  graded  in 
the  meantime,  and  the  allowance  of  a 
certiorari,  the  court  ordered  the  writ  to 
be  dismissed  with  costs,  as  soon  as 
these  facts  were  brought  to  its  knowl- 


But  where  the  applicant  had  opposed 
the  proceedings,  in  limine,  and  applied 
for  a  certiorari  at  the  very  first  term 
of  court,  that  occurred  after  the  return 
of  the  road  was  made,  it  constituted  no 
objection  to  the  court's  entertaining 
the  writ,  and  setting  aside  the  return 
for  error,  that  the  road  had  been 
opened,  worked  upon  and  used  by  the 
public.  State  v.  Green,  18  N.  J.  L.  179. 

56.  Consult  the  cases  cited  in  this 
section,  and  see  generally  4  Standard 
Proc.  928,  et  seq. 

57.  Eoad  in  East  and  West  Nant- 
mill  Tps.,  4  Yeates  (  Pa.)  433,  other- 
wise it  will  be  quashed. 

58.  Creswell  v.  Comrs.7  Court  of 
Greene  County,  24  Ala.  282,  and  gener- 
ally 4  Standard  Peoc.  928. 

Two  distinct  final  orders  or  decrees 
of  the  commissioners'  court,  one  estab- 
lishing a  road,  and  the  other  granting 
a  license  to  keep  a  ferry,  cannot  be 
taken  to  the  intermediate  appellate 
court  by  one  writ  of .  certiorari,  al- 
though the  ferry  is  a  part  of  the  road. 
Creswell  v.  Comrs.'  Court  of  Greene 
County,  24  Ala.  282. 

59.  Prench  v.  Highway  Comrs.,  12, 
Mich.  267;  State  ex  rel.  Kulike  v.  Town 
Clerk,  132  Wis.  103,  111  N.  W.  1129. 
And  see  generally  4  Standard  Peoc. 
930. 

After  an  appeal  from  the  highway 
commissioners  to  the  township  board, 
the  writ  should  be  directed  to  the  lat- 
ter. Prench  v.  Highway  Comrs.,  etc., 
12  Mich.  267. 

Where  jurisdiction  of  proceedings  to 
lay  out  a  highway  is  conferred  on  the 
town  supervisors,  the  supervisors,  be- 
ing a  permanent  and  continuing  body 
and  acting  on  the  part  of  the  town  in 
such  proceedings,  are  proper  parties  to 
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g.  The  Return.  —  The  return  to  the  writ  is  governed  by  the  usual 
rules  applicable  in  certiorari  proceedings.60 

h.  Hearing  and  Determination. —  (I.)  In  General. — After  the  re- 
turn, the  superior  tribunal  tries  the  case,  not  upon  the  allegations  con- 
tained in  the  petition  for  the  writ,61  but  by  the  record  alone,  as  it  is  re- 
turned in  obedience  to  the  writ,62  and,  therefore,  new  or  original  evi- 
dence cannot  be  introduced  on  such  hearing  to  contradict  the  record.63 

(II.)  Scope  of  Review. —  The  scope  of  the  review  is  confined  to  such 
errors  and  defects  as  are  apparent  on  the  record.64    The  court  will  not 


whom  the  writ  should  run  (State  ex  rel. 
Kulike  v.  Town  Clerk,  132  Wis.  103,  111 
N.  W.  1129);  and  a  writ  directed  to 
the  town  clerk  will  be  quashed  (State 
ex  rel.  Kulike  v.  Town  Clerk,  supra), 
unless  a  statute  authorizes  such  writ 
to  be  addressed  to  the  town  clerk.  See 
note  by  Kerwin,  J.  to  State  ex  rel.  Ku- 
like v.  Town  Clerk,  supra,  in  which  it 
was  said  that  Ch.  146,  Laws  of  1901 
(providing  that  "all  writs  of  certiorari 
issued  to  review  any  action  taken  by 
the  town  board,  ...  or  any  record 
lawfully  in  the  custody  of  any  town 
clerk,  .  .  .  may  be  addressed  to  and 
served  upon  the  proper  .  .  .  town 
clerk,  who  shall  make  return  thereto")) 
was  not'  referred  to  by  counsel  in  their 
briofs  or  on  oral  argument  in  this  ease 
and  was  overlooked  by  the  court. 

60.    See  4  Standard  Proc.  935. 

The  affidavits  upon  which  the  writ  is 
granted  form  no  part  of  the  return. 
People  ex  rel.  Becker  v.  Burton,  65  N. 
T.  452. 

61..  Behrens  v.  Comrs.  of  Highways, 
169  111.  558,  565,  48  N.  E.  578;  Comrs. 
of  Highways  v.  Harper,  38  111.  103. 

62.  HI.— Behrens  v.  Comrs.  of  High- 
ways, 169  111:  558,  565,  48  N.  E.  578; 
Smith  v.  Comrs.  of  Highways,  150  111. 
385,  36  N.  E.  967;  McManus  v.  Me- 
Donough,  107  111.  95;  Hyslop  v.  Finch, 
99  III.  171,  179.  Me.— Stevens  v.  County 
Comrs.,  97  Me.  121,  53  Atl.  985;  White 
v.  County  Comrs.,  70  Me.  317,  326. 
Mich. — Gorham  v.  Johnson,  157  Mich. 
433,  122  N.  W.  181.  N.  Y.— People  ex 
rel.  Becker  v.  Burton,  65  N.  Y.  452.  Pa. 
Road  in  Moon  Tp.,  4  Sad.  91;  Stowe 
Tp.  Eoad,  20  Pa.  Super.  404.  Wis. 
Morris  v.  Ferguson,  14  Wis.  266. 

It  is  from  the  records  made  and  re- 
turned by  the  highway  commissioner 
to  the  township  clerk,  of  his  proceed- 
ings in  laying  out  a  road,  and  not  upon 
what  the  commissioner  may  state  in 
his  return  to  the  writ,  that  the  ques- 
tion raised  upon  the  record  must  be  de- 
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cided  upon  certiorari.     Cowing  v.  Bip- 
ley,  76  Mich.  650,  43  N.  W.  648. 

63.  Cal. — Johnston  v.  Board  of  Su- 
pervisors, 104  Cal.  390,  37  Pac.  1046. 
HI. — Smith  v.  Comrs.  of  Highways, ,  150 
111.  385,  391,  36  N.  E.  967;  McManus  v. 
McDonongh,  107  111.  95;  Hyslop  «..' 
Finch,  99  111.  171,  179.  Me.— Stevens 
v.  County  Comrs.,  97  Me.  121,  53  Atl.' 
985;  White  v.  County  Comrs.,  etc.,  70 
Me.  317,  326.  Mass. — Janvrin  v.  Poole, 
181  Mass.  463,  63  1ST.  E.  1066;  Inhab. 
of  Eutland  v.  County  Comrs.,  20  Pick. 
71.  Pa.— Case  of  Schuylkill  Falls' 
Road,  2  Binn.  250. 

See  generally,  4  Standard  Pboc.  941. 

Though  road  commissioners,  receive 
incompetent  evidence,  the  supreme 
court  cannot  receive  evidence  that  the 
commissioners  did  not  in  fact  deem  the 
evidence  at  all  material,  nor  consider 
it  in  making  up  their  decision.  In  re 
Landau5,  34  N.  H.  163. 

The  court  will  hear  evidence  to  show 
that  all  the  viewers  attended  the  view, 
if  the  record  does  not  state  the  con- 
trary, and  no  exception  to  the  non-at- 
tendance of  any  of  the  viewers  was 
taken  below.  Case  of  a  Turnpike  Road, 
5  Binn.    (Pa.)   481. 

Evidence  is  admissible  to  show  that 
no  injustice  has  been  done,  it  being 
within  the  discretion  of  the  court  to 
grant  or  refuse  the  writ.  Inh.  of 
Minot  V.  Cumberland  Co.  Com.,  28  Me. 
121. 

64.  See  the  following  cases:  Me. 
Inh.  of  Nobleboro  v.  County  Comrs.,  68 
Me.  548.  Pa.— Road  in  Moon  Tp.,  4 
Sad.  91.  Wis. — Morris  v.  Ferguson,  14 
Wis.   266. 

See  generally,  4  Standard  Pboc.  942. 

Certiorari  to  review  the  action  of 
commissioners  appointed  on  appeal  to 
the  county  judge  brings  up  for  review 
only  the  proceedings  of  said  commis- 
sioners, and  does  not  bring  up  the 
original  proceedings  from  which'  the 
appeal  was  taken;  hence  the  question 
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go  beyond  the  record  and'  review  questions  of  fact.85  Thus  the  ques- 
tion of  the  expediency  and  propriety  of  establishing  the  road  will  not 
be  reviewed.66  The  court  is  restricted  to  an  examination  of  the  regular- 
ity of  the  proceedings  of  the  higlway  board  or  tribunal,07  which  cannot 
be  sustained,  unless  the  record  shows  that  such  tribunal  had  jurisdic- 
tion.68 and  that  its  jurisdiction  was  exercised  in  the  mode  prescribed 


whether  the  original  proceedings  by 
the  supervisors  are  void,  because  the 
statute  under  which  they  proceeded  is 
invalid,  is  not  before  the  court  for  re- 
view. State  ex  rel  Connor  Co.  v.  Wall- 
man,  110  Wis.  312,  85  N.  W.  975. 

W^here  the  certiorari  brings  up  only 
one  record,  the  court  cannot  notice  the 
fact,  that  some  of  the  viewers  had 
served  in  the  same  capacity,  on  a  for- 
mer proceeding  to  lay  out  the  same 
road.  Boad  in  Chartiers  Twp.,  34  Pa. 
413. 

65.  IU. — Behrens  v.  Comrs.  of  High- 
ways, 169  111.  558,  565,  48  N.  E.  578; 
Comrs.  of  Highways  v.  Harper,  38  111. 
103.  la. — Tiedt  v.  Carstensen,  61  Iowa 
334,  16  N.  W.  214.  Mass.— Janvrin  v. 
Boole,  181  Mass.  463,  63  N.  E.  1066. 
Pa. — In  re  Eoad  in  Palmer  Twp.,  109 
Pa.  274;  Spring  Garden  Boad,  43  Pa. 
144;  Eoad  in  Moon  Twp.,  4  Sad.  91. 
Vt  —  Gallup  v.  Woodstock,  29  Vt.  347. 

"The  trial  is  had  by  an  inspection 
of  the  record,  and  not  on  any  issue  of 
fact,  but  of  law,  rather,  as  on  »  writ 
of  error."  Comrs.  of  Highways  v. 
Harper,  x38  111.  103. 

Findings  of  fact  made  upon  conflict- 
ing evidence  are  not  reviewable. 
Johnston  v.  Board  of  Supervisors,  104 
Cal.  390,  37  Pac.  1046;  Gorham  v.  John- 
son, 157  Mich.  433,  122  N.  W.  181. 
Nor  are  questions  involving  the  suffi- 
ciency or  admissibility  of  the  evidence. 
Inyo  Dev.  Co.  v.  Board  of  Supervisors, 
15  Cal.  App.  387,  114  Pae.  1006;  State 
v.  Smith,  21  N.  J.  L.  91.  _ 

66.  la. — Tiedt  v.  Carstensen,  61  Iowa 
334,  16  N.  W.  214,  distingwisMng  Mc- 
Crory  v.  Griswold,  •  7  Iowa  248,  and 
Warner  v.  Doran,  30  Iowa  521,  on  the 
ground  that  language  there  used  tend- 
ing to  the  contrary  was  obiter,  the 
point  not  being  in  question  in  either 
case.  Mass. — Thorpe  v.  County  Comrs., 
9  Gray  57;  Kingman  V.  Plymouth  Coun- 
ty Comrs.,  6  Gush.  306.  N.  J. — State 
r.  Poland,  50  N.  J.  L.  367,  13  Atl.  174; 
State  v.  Green,  18  N".  J.  L.  179.  Ore. 
Vedder  v.  Marion  County,  28  Ore.  77, 
36  Pae.  535,  41  Pac.  3.  Pa,.— In  re 
Boad  in  Palmer   Twp.,   109   Pa.   274; 


Stowe  Twp.  Eoad,  20  Pa.  Super.  404. 
Vt. — Gallup  v.  Town  of  Woodstock,  29 
Vt.  347;  Paine  v.  Town  of  Leicester, 
22  Vt.  44;  West  Biver  Bridge  Co.  V. 
Dix,  16  Vt.  446. 

Contra,  People  ex  rel.  Wilkinson  v. 
Ireland,  75  Hun  600,  27  N.  Y.  Supp. 
582. 

The  question,  how  far  the  public 
good,  or  the  necessity  of  individuals, 
may  require  a  road,  is  matter  of  fact, 
to  be  judged  of  exclusively  by  the 
commissioners  and  the  county  court. 
And  how  many,  or  how  few,  persons 
may  live  upon  the  road,  or  whether 
the  road  is  laid  _  to  accommodate  the 
land  of  one  person  only,  are  all  ques- 
tions of  fact,  upon  which  the  discre- 
tion of  the  county  court  is  to  be 
exercised,  and  which  cannot  be  revised 
here,,  unless  by  placing  the  facts  upon 
the  proceedings  of  the  county  court, 
which  show,  that  they  could  not,  in 
point  of  law,  render  such  a  judgment, 
as  they  did.  Paine  v.  Town  of  Leices- 
ter, 22  Vt.  44.  And  see  West  Biver 
Bridge  Co.  v.  Dix,  16  Vt.  447. 

When  the  route  and  length  of  a 
road  have  been  adopted  by  the  sur- 
veyors, in  the  fair  and  proper  exercise 
of  the  limited  and  qualified  discretion 
which  the  law  gave  them,  their  judg- 
ment upon  these  matters  will  not  be 
reviewed  on  certiorari.  State  v.  Pier- 
son,  37  N.  J.  L.  363. 

Whether  a  town  way  is  for  the  use 
of  the  town  within  which  it  is  situated, 
is  a  question  exclusively  within  the 
discretion  of  the  commissioners  to  de- 
cide. Inhab.  of  Monterey  V.  County 
Comrs.,  7  Cush.  (Mass.)  394. 

The  disallowance  of  a  road  rests  in 
the  discretion  of  the  inferior  tribunal, 
and  depends  on  facts  which  cannot  ap- 
pear in  a  court  of  error.  Hence  there 
is  no  instance  in  which  the  propriety 
of  it  has  been  reviewed  on  certiorari. 
Pretz's  Appeal,  15  Pa.  397. 

67.  In  re  Boad  in  Palmer  Twp.,  109 
Pa.  274. 

68.  Ala. — Keenan  v.  Comrs.'  Court 
of  Dallas  County,  26  Ala.  568.  Ga. 
Little  v,  Baskin,  135  Ga.  851,  70  S.  E. 
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by  the  statute.89  The  inquiry  is  not  limited  under  some  statutes,  how- 
ever, to  jurisdictional  questions,70  But  has  power  to  correct  errors  of 
law  arising  on  questions  within  the  jurisdiction  of  the  court.71 

(III.)  Objections  and  Exceptions  Below.  —  Generally  only  those  ques- 
tions which  were  raised  by  objection  and  exception  below  are  reviewable 
in  the  final  court  of  review,72  except  in  the  case  of  errors  apparent  on 
the  face  of  the  record.73 

(IV.)  Presumptions  on  Final  Hearing. —  The  court  will  indulge  all  nat- 
ural and  proper  conclusions  from  the  record  upon  its  review  on  cer- 


796.  HI. — Comrs.  of  Highways  v.  Har- 
per, 38  111.  103.  Mich.— Pegler  v.  High- 
way Comrs.,  34  Mich.  359.  Ore. — Wood- 
ruff v.  County  of  Douglass,  17  Ore.  314, 

21  Pac.  49;  Thompson  v.  Multnomah 
County,  2  Ore.  34,  40. 

The  proceedings  of  the  commission- 
ers' court  should  receive  a  liberal  con- 
struction to  uphold  their  jurisdiction. 
Kirby  v.  Court  of  Comrs.  of  Marshall 
County  (Ala.),  65  So.  163,  holding  that 
the  failure  of  the  record  to. recite  that 
the  application  was  in  writing  did  not 
render  the  whole  proceeding  void  and 
subject  to  be  quashed. 

69.  Keenan  v.  Comrs.'  Court  of  Dal- 
las County,  26  Ala.  568. 

70.  Petition  of  Landaff,  34  N.  H. 
163,  175. 

71.  Petition  of  LandafP,  34  N.  H. 
163,  175. 

A  laying  out,  "which  is  in  the  very 
teeth  of  the  statute,  should  not  be 
allowed  to  remain  in  force  merely  be- 
cause in  the  particular  instance  no 
substantial  injury  seems  likely  to  re- 
sult, or  because  it  is  highly  probable 
that  the  objectionable  part  of  the  re- 
turn would  have  been  omitted  if  the 
selectmen  had  understood  the  law." 
Brown's  Petition,  51  N.  H.  367. 

72.  See  the  following  cases:  Me. 
Phillips  v.  County  Comrs.,  83  Me.  541, 

22  Atl.  385;  Monaghan  v.  Longfellow, 
82  Me.  419,  19  Atl.  857.  N.  Y.— Comrs. 
of  Highways  v.  Judges  of  Putman 
County',  7  "Wend.  264.  Pa.— In  re  Boad 
in  Twp.  of  Shaler,  1  Sad.  337,  3  Atl. 
102;  Boad  in  Collins  &  Peebles  Twp., 
36  Pa.  85;  Lower 'Merion  Boad,  18  Pa. 
238;  Boad  in  Moore  Twp.,  17  Pa.  116. 

See  generally  4  Standard  Proc.  947. 

Adopting  Exceptions  by  Others. — The 
appellants  cannot  adopt  those  excep- 
tions made  by  other  persons  who  are 
satisfied  with  the  division  of  the  courtj 
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below.    In  re  Boad  in  Twp.  of  Shaler, 
1  Sad.  337,  3  Atl.  102. 

Jurisdiction. — When  an  appeal  has 
been  taken  from  the  decision  of  the 
highway  tribunal  in  laying  out  a  high- 
way, all  objections  to  their  jurisdiction 
or  their  otherwise  invalid  proceedings 
may  be  taken  when  the  report  of  the 
committee  of  reference  is  offered  for 
acceptance  in  the  court  to  which  the 
appeal  is  taken  (Phillips  v.  County 
Comrs.,  83  Me.  541,  22  Atl.  385),  and 
if  not  then  taken,  no  writ  of  certiorari 
will  be  sustained  to  quash  their  pro- 
ceedings. Phillips  v.  County  Comrs., 
83  Me.  541,  22  Atl.  385;  Monaghan  v. 
Longfellow,  82  Me.  419,  19  Atl.  857. 
Compare  4  Standard  Proc.  948,  note 
80. 

In  New  Jersey,  a  certiorari  brings 
up  to  the  supreme  court  for  review 
all  the  proceedings  of  the  court  of 
common  pleas  had  upon  an  application 
for  laying  out  a  road,  and  all  defects 
in  the  proceedings  are  available 
whether  the  objection  was  made  in 
the  court  below  or  not.  State  v.  Van- 
dervere,  25  N.  J.  L.  669,  disapproving 
Biddle  v.  Daneer,  20  N.  J.  L.  633. 

73.  Bean's  Boad,  35  Pa.  280;  Pranks- 
town  Twp.  Road,  26  Pa.  472. 

•In  Springbrook  Boad,  64  Pa.  451, 
the  court  said:  "It  is  true,  that  to 
the  rule  that  all  objections  to  pro- 
ceedings in  road  cases  not  made  be- 
low, will  be  considered  as  waived,  such 
errors  as  appear  on  the  face  of  the 
record  must  be  regarded  as  exceptions, 
as  was  held  in  Frankstown  Township 
Boad,  2  Casey  472.  There,  however, 
the  exceptant  had  not  been  heard,  and 
the  allegation  was  that  he  had  no  no- 
tice of  the  proceedings.  In  this  case 
the  exceptants  did  file  exceptions,  and 
the  reason  of  that  case  does  not  ap- 
ply, where  the  defect  on  the  face  of 
the  proceedings  is  one  of  form  only, 
not  of  substance." 
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tiorari.74    It  will  be  presumed  that  the  highway  board  or  tribunal  pro- 
ceeded according  to  law.7* 

(V.)  Decision. —  The  reviewing  court  can  only  affirm  or  reverse  the 
proceedings  of  the  highway  board  or  tribunal.'6  If  the  want  of  juris- 
diction or  illegality  appears  by  the  record,  the  proper  judgment  is  that 
the  proceedings  be  quashed,77  for  if  the  highway  tribunal  acted  with- 
out jurisdiction,  then  the  court  of  record  has  no  power  to  affirm  its 
acts.78  But  if,  upon  inspection  of  the  record  it  appears  that  the  writ 
was  improvidently  issued,79  or  too  tardily  applied  for,80  the  proper 
order  is  to  dismiss  the  writ.  If  the  proceedings  are  in  parts  which  are 
independent  of  and  unconnected  with  each  other,  the  court  may  quash 
one  part  and  affirm  the  other  part.81 


74.  MeManus  v.  MeDonough,  107 
HI.  95,  public  announcement  of  de- 
cision at  hearing,  as  required  by  law, 
presumed  from  its  endorsement  on  the 
petition  on  that  date. 

75.  Lawton  v.  Comrs.  of  Cambridge, 
2  Caines  (N.  Y.)  179  (where  return 
states  a  road  to  have  been  laid  out, 
it  will  be  presumed  it  was  .  of  the 
proper  width,  unless  the  contrary  ap- 
pear) ;  In  re  Road  in  South  Abington 
Twp.,  109  Pa.  118  (will  be  presumed 
that  viewers  were  sworn  in  the  form 
required  by  law) ;  Case  of  Schuylkill 
Falls'  Road,  2  Binn  (Pa.)  250  (that 
due  notice  of  the  view  was  given  to 
commissioners   presumed) . 

See  generally  4  Standard  Proc.  948. 

Error  Will  Not  Be  Presumed. — The 
relator  must  make  error  appear.  State 
ex  ret  Ronglien  v.  Clemenson,  148  Wis. 
268,  134  N.  W.  403. 

The  supreme  court,  in  such  cases,  will 
presume  as  much,  and  perhaps  more, 
in  favor  of  the  regularity  of  the  pro- 
ceedings of  the  inferior  tribunal,  as 
in  actions  at  common  law.  Paine  v. 
Town  of  Leicester,  22  Vt.  44. 

That  a  Finding  of  Notice  Was  Based 
on  Sufficient  Evidence. — In  re  Road  in 
Washington  Twp.  (Pa.),  3  Atl.  436. 

76.  Names  v.  Comrs.  of  Highways, 
30  Mich.  490;  People  ex  ret.  Robinson 
v.  Ferris,  36  N.  Y.  218,  and  generally 
the  title,  "Certiorari,"  vol.  4,  p.  948. 

If  it  goes  further,  and  sets  aside  the 
order  appointing  referees,  and  orders 
the  appointment  of  a  new  board,  it  acts 
without  jurisdiction,  and  so  much  of 
its  order  will  be  void.  People  ex  rel. 
Robinson  v.  Ferris,  36  N.  Y.  218. 

It  may  remand  the  proceedings  to 
the  inferior  tribunal  to  give  it  an  op- 
portunity to  complete  their  order  for 
opening  a  road  by  fixing  the  breadth 


of  the  road.    Case  of  Shamokin  Road, 
6  Binn.  (Pa.)  36. 

77.  Behrens  v.  Comrs.  of  Highways, 
169  HI.  558,  565,  48  N.  E.  578;  Smith 
v.  Comrs.  of  Highways,  150  111.  385,  36 
N.  E.  967;  Comrs.  of  Highways  v.  New- 
by,  31  HI.  App.  378. 

78.  Woodruff  v.  County  of  Douglass, 
17  Ore.  314,  321,  21  Pac.  49. 

"The  circuit  court,  having  power  to 
review  the  proceedings  of  the  county 
court,  did  not  authorize  the  former  to 
approve  them  to  any  greater  extent 
than  the  latter  had  authority  to  enact 
them,  originally."  .  Woodruff  <o.  Coun- 
ty of  Douglas,  17  Ore.  314,  21  Pac. 
49. 

79.  111.— Behrens  v.  Comrs.  of  High- 
ways, 169  111.  558,  565,  48  N.  E.  578; 
Wright  v.  Highway  Comrs.,  150  111.  138, 
36  N.  E.  980;  Comrs.  of  Highways  v. 
Newby,  31  111.  App.  378.  Mich.— Flint, 
etc.  R.  Co.  v.  Norton,  64  Mich.  248, 
31  N.  W.  134;  Carpenter  v.  Highway 
Comrs.,  64  Mich.  476,  31  N.  W.  460. 
N.  J.— State  v.  Everitt,  23  N.  J.  L. 
378 

80.  State  v.  Everitt,  23  N.  J.  D.  378 
(refusing  in  instant  case  to  quash  writ 
upon  that  ground,  however).  See  also 
Carpenter  v.  Highway  Comrs.,  64  Mich. 
476,  31  N.  W.  460;  and  supra,  II,  A$ 
4,  e. 

81.  In  applying  this  rule  the  ques- 
tion in  Com.  v.  West  Bosfon  Bridge,  13 
Pick.  (Mass.)  195,  was,  "whether  that 
part  of  proceedings  of  the  commis- 
sioners which  laid  out  the  highway  on 
the  turnpike,  could  be  quashed,  and 
leave  the  remainder  an  entire  and 
beneficial  measure,  and  consistent  with 
the  general  intent  and  purpose  of  the 
commissioners.  As  the  turnpike  was 
already  a  highway,  which  the  public 
had  a  right  to  use,  that  section  of  it, 
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5.  Costs  of  Review.82  —  a.  In  General.  —  The  right  to  or  liability 
for  the  costs  of  reviewing  establishment  proceedings  depends  entirely 
on  statute.83 

b.  Parties  Who  May  Recover  or  Must  Pay  Costs.  —  The  rule  obtains 
that  the  party  who  is  successful  in  the  appellate  court  shall  recover  his 
costs84  against  the  unsuccessful  party  in  the  proceeding  for  review,  who 


over  which  the  highway  was  laid,  so 
connects  itself  with  the  other  parts 
laid  out  by  the  commissioners,  that  the 
whole  may  be  considered  as  a  useful 
highway.  But  on  the  other  hand,  it 
is  manifest  that  it  was  the  intent  of 
the  commissioners  to  make  the  whole 
a  free  road,  and  in  effect  to  discon- 
tinue the  turnpike,  and  the  allowance 
of  damage  to  the  lessees  of  the  turn- 
pike strongly  confirms  this  presump- 
tion. Had  the  whole  been  done  by 
one  .'judgment,  given  at  one  time,  it 
would  have  been  impossible  for  the 
court  judicially  to  know  that  the  com- 
missioners would  have  laid  out  the 
two  sections  which  are  not  on  the  turn- 
pike, had  they  believed  that  there  was 
any  legal  invalidity  in  their  proceed- 
ing in  regard  to  the  intermediate  sec- 
tion. The  court  could  not  in  that  case 
perceive  that  these  parts  were  so  dis- 
connected or  independent,  that  part 
could  be  quashed  and  the  remainder 
affirmed,  conformably  to  the  principle 
already  stated.  But  it  appears  that, 
in  the  proceedings  upon  this  subject, 
there  were  two  distinct  adjudications 
and  returns  by  the  commissioners.  Upon 
the  first  they  proceeded  to  adjudicate 
upon  the  common  convenience  and 
necessity  of  a  certain  section  of  the 
highway  prayed  for,  and  to  lay  it  out 
and  make  return  of  their  doings  to  the 
court  of  sessions,  reserving  the  de- 
termination of  the  other  part,  for 
future  consideration.  Afterwards,  a 
further  adjudication  and  return  were 
made,  in  regard  to  the  other  section. 
It  was  in  the  latter  proceeding  that 
the  commissioners  exceeded  their  au- 
thority, in  laying  the  highway  upon 
the  turnpike.  These  two  proceedings 
and  adjudication  are  wholly  distinct 
and  independent  of  each  other,  and  the 
validity  of  the  former  can  in  no  way 
be  affected  by  the  irregularity  in  the 
latter.  Had  no  second  adjudication 
ever  taken  place,  the  first  was  com- 
plete and  would  have  remained  so.  The 
consequence  therefore  is,  and  this  is 
the  judgment  of  the  court,  that  all 
that   part   of   the   judgment   and  pro- 
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ceedings  of  the  commissioners  embraced 
in  their  second  return  to  the  court  of 
sessions,  be  quashed,  and  held  to  be 
void  and  of  no  effect,  and  that  all 
that  part  of  their  proceedings  embraced 
in  their  first  return,  be  affirmed." 

Where  exceptions  are  filed,  which 
relate  to  the  doings  of  the  road  com- 
missioners on  a  petition  for  ^a  high- 
way, and  to  the  judgment  of  the  court 
of  common  pleas,  accepting  their  report 
and  establishing  the  highway,  but 
which  do  not  extend  to  the  regularity 
and  sufficiency  of  the  original  petition, 
if  the  supreme  court,  on  certiorari 
founded  upon  the  bill  of  exceptions, 
order  the  judgment  pf  the  common 
pleas  to  be  quashed,  the  original  peti- 
tion for  the  highway  is  not  quashed, 
but  remains  for  further  proceedings 
in  the  common  pleas.  Hayward  v.  Bath, 
35  N.  H.  514. 

The  fact  that  the  parties  who  com- 
plain are  injured  by  only  a  small  por- 
tion of  the  road,  sought  to  be  laid  out, 
cannot  save  the  residue.  In  such  case, 
the  court  cannot  reverse  as  to  a  part 
and  affirm  as  to  the  remainder.  Names 
v.  Oomrs.  of  Highways,  30  Mich.  490. 

82.  See  generally  5  Standard  Pkoc. 
978. 

83.  See  the  following  cases:  Me. 
Petition  of  Jordan,' 32  Me.  472.  Minn. 
Andrews  v.  Town  of  Marion,  23  Minn. 
372.  Ohio. — Butman  v.  Fowler,  17  Ohio 
St.  101.  Ore. — McCall  v.  Marion  Coun- 
ty, 43  Ore.  536,  73  Pac.  1030,  75  Pac. 
140. 

84.  See  the  following  cases:  M. 
County  of  Sangamon  v.  Brown,  13  111. 
207.  Kan. — Kent  v.  Comrs.  of  Labette 
Co.,  42  Kan.  534,  22  Pac.  610.  Minn. 
State  v.  Flaherty,  46  Minn.  128,  48  N. 
W.  686.  N.  Y. — People  ex  rel.  Mullet 
v.  Comrs.  of  Highways,  27  How.  Pr. 
158;  People  ex  rel.  Harvey  v.  Flake, 
14  How.  Pr.  527.  Contra,  "People  ex  rel 
Disosway  v.  Heath,  20  How.  Pr.  304. 
N.  C— Harris  v.  Coltraine,  10  N.  C. 
312.  Ore. — McCall  v.  Marion  County, 
43  Ore.  536,  73  Pac.  1030,  75  Pac.  140. 
Tenn. — Justices  of  Greene  County  v. 
Graham,  6  Baxt.  77. 
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may  be  either  the  appellant  in  such  proceedings,85  the  original  peti- 
tioner for  the  highway,8"  or  it  may  be  the  county.87 


Compare  Ex  parte  Williams,  4  Yerg. 
(Tenn.)  579,  holding  that  in  the  ab- 
sence of  any  statute  governing  the 
case,  the  court  must  exercise  its  dis- 
cretion in  ordering  costs  to  be  paid, 
and  there  being  no  party  against  whom 
» petitioner  in  error  could  recover  costs, 
he  must  pay  them  himself,  although  he 
succeeded  in  reversing  the  judgment  of 
the  inferior  tribunal. 

A  material  increase  in  the  assessment 
of  damages  is  to  be  deemed  a  success- 
ful prosecution  of  the  appeal.  County 
of  Sangamon  v.  Brown,  13  111.  207.  And 
see  McCall  v.  Marion  County,  43  Ore. 
536,  73  Pac.  1030,  75  Pac.  140. 

Where  the  court  dismisses  the  appeal 
from  the  highway  board,  the  appellee 
is  entitled  to  his  costs.  Kent  v.  Comrs. 
of  Labette  County,  42  Kan.  534,  22  Pae. 
610. 

Witnesses  Not  Examined. — But  where 
the  successful  party  has  several  wit- 
nesses in  attendance,  but  not  examined 
because  the  judge  was  satisfied  to  de- 
cide the  case  without  having  these 
witnesses,  although  they  were  offered, 
the  court  may  in  its  discretion  tax  the 
costs  of  such  witnesses  to  him.  Jus- 
tices of  Greene  County  v.  Graham,  6 
Baxt.   (Tenn.)    77. 

Where  the  error  could  have  been 
corrected  upon  objection  below,  co^ts 
will  be  denied,  fnhab.  of  Mount  Olive 
r.  Hunt,  51  N".  J.  L.  274,  17  Atl.  291; 
People  ex  rel.  Bobinson  v.  Ferris,  36 
N.  Y.  218. 

85.  Petition  of  Jordan,  32  Me.  472, 
where  the  judgment  of  the  highway 
board  or  tribunal  is  affirmed. 

Where  several  appeals  are  heard  as 
one,  all  of  the  appellants  are  to  be 
regarded  as  the  party  appealing,  with- 
in the  meaning  of  a  statute  providing 
that  upon  an  affirmance  of  the  order 
appealed  from,  the  fees  of  the  referee 
shall  be  paid  by  the  appellant,  and  all 
jointly  liable  to  pay  the  referees'  fee. 
Disosway  v.  Winant,  33  How.  Pr.  (N. 
Y.)  460,  reversing  34  Barb.  (1ST.  Y.) 
578,  holding  obligation  joint  and  sev- 
eral. 

86.  Scott  v.  Lasell,  71  Iowa  180,  32 
N.  W.  322;  Hanrahan  v.  Fox,  47  Iowa 
102. 

Where  the  proceedings  for  the  lay- 
ing out  and  opening  of  a  highway  are 


dismissed  upon  an  appeal,  upon  the 
ground  that  the  board  had  no  juris- 
diction, all  the  costs  are  taxable 
against  the  petitioner  for  the  road 
(Dyer  v.  Board  of  Comrs.,  84  Ind.  542; 
Wilhite  v.  Wolfe,"  90  Mo.  App.  18). 
The  remonstrant  is  not  liable  for  the 
costs  upon  the  appeal,  because  a  party 
may  appeal  from  a  void  judgment,  and 
cannot  be  justly  taxed  with  costs  be- 
cause he  successfully  exercised  this 
right.  Dyer  v.  Board  of  Comrs.,  84 
Ind.  542. 

Under  the  Iowa  Code,  1873,  "if  the 
appeal  has  been  taken  by  the  claimant, 
the  petitioner  for  the  highway,  or  the 
county  must  pay  the  costs  occasioned 
by  the  appeal"  (Sec.  963).  It  is  not 
provided  that  the  payment  of  costs  in 
such  cases  shall  be  contingent  upon 
the  amount  of  damages  allowed  by  the 
circuit  court,  and  the  fact  that  the 
amount  of  damages  allowed  by  the  cir- 
cuit court  is  the  same  as  was  allowed 
by  the  board  of  supervisors  is  no  rea- 
son for  taxing  the  costs  to  the  appel- 
lant.    Hanrahan  v.  Fox,  47  Iowa  102. 

In  Maine,  the  district  court,  on  an 
appeal  from  the  highway  tribunal,  has 
no  authority  to  award  costs  against 
the  original  petitioners,  the  statute 
providing  for  costs  only  against  ap- 
pellants, in  case  of  an  affirmance,  and 
the  discretionary  power  as  to  costs 
extending  only  to  allowances  from  the 
county  treasury. .  Petition  of  Jordan, 
32  Me.  472. 

Reversal  in  Part  and  Affirmance  in 
Part. — Under  a  statute  providing  that 
where  there  are  several  causes  of  ac- 
tion embraced  in  the  same  complaint, 
or  several  issues,  the  plaintiff  shall  re- 
cover costs  upon  the  issues  determined 
in  his  favor,  and  the  defendant  shall 
recover  costs  upon  the  issues  determined 
in  his  favor,  where  the  court  finds 
in  favor  of  the  establishment  of  the 
road,  and  also  assesses  damages  in  favor 
of  the  remonstrant,  the  petitioner  for 
the  road  is  entitled  to  costs  accruing  on 
the  trial  of  the  first  issue,  while  the 
remonstrant  is  entitled  to  costs  accruing 
upon  the  latter.  Jamieson  v.  Board 
of  Comrs.,  56  Ind.  466. 

87.  HI. — County  of  Sangamon  v. 
Brown,  13  111.  207,  under  a  statute  ex- 
pressly making  a  county  liable  for  costs 
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Where  the  highway  board  or  tribunal  is  an  unwilling  party  to  the  pro- 
ceedings for  review,  no  costs  can  be  recovered  against  them  on  a  rever- 
sal of  their  judgment  ;88  but  the  rule  is  otherwise  where  such  board  it- 
self takes  the  initiative  in  an  appeal.89  In  the  absence  of  proper  par- 
ties, no  judgment  can  be  rendered  for  costs.90 

c.  Taxing  Costs.  —  Costs  accruing  in  the  appellate  court  should  be 
determined  by  that  court,91  and  if  the  court  makes  no  provision  for 
costs  in  its  decision,  an  application  thereto  for  direction  as  to  costs  is 
the  appropriate  remedy.92 

6.  Prosecuting  Failure  To  Make  and  Open.  —  a.  In  General.  — 
A  failure  upon  the  part  of  a  town  or  highway  officer  to  make  and  open 
a  highway  duly  laid  out  is  a  crime  in  some  states  which  may  be  prose- 
cuted by  an  indictment  or  information.93 

b.  The  Indictment  or  Information.  —  The  indictment  or  informa- 
tion is  governed  by  the  usual  rules  of  criminal  pleading,94  as  for  ex- 


where  a  judgment  was  recovered 
against  her.  la. — Scott  v.  Lasell,  71 
Iowa  180  32  N.  W.  322;  Hanrahan  v. 
Fox,  47  Iowa  102  (under  Code,  1873, 
§963).-  Ore. — McCall  v.  Marion  County, 
43  Ore.  536,  73  Pac.  1030,  75  Pac.  140, 
under  statute  making  a  county  liable 
for   costs. 

"Where  the  statute  provides  that 
when  the  determination  of  the  inferior 
tribunal  in  establishment  proceedings 
is  reversed,  the  fees  of  the  referees 
shall  be  a  county  charge,  the  term 
"reversed"  embraces  a  reversal  in 
part  as  well  as  an  entire  one.  People 
ex  rel.  Scott  V.  Supervisors,  20  Hun 
(N.  Y.)   196,  affirmed,  85  N.  Y.  641. 

But  neither  the  petitioner  nor  the 
county  can  be  made  to  pay  the  cost 
until  the  appeal  has  been  determined, 
and  the  cost  has  been  adjudged.  In 
the  meantime,  the  filing  fee  should  be 
advanced  by  the  appellant.  Scott  v. 
Lasell,  71  Iowa  180,  32  N.  W.  322. 

88.  Comrs.'  Court  of  Bussell  v.  Tar- 
ver,  25  Ala.  480;  People  v.  Township 
Board  of  Springwells,  12  Mich.  434. 

Reason. — "The  Commissioners  'Court 
of  Boads  and  Bevenue  represents  the 
public  in  the  matter  of  their  jurisdic- 
tion over  roads,  etc.;  and  are  supposed 
to  have  no  personal  interest,  other  than 
as  members  of  the  community,  in  the 
establishment  of  public  and  private 
ways.  .  .  .  Bepresenting  the  public 
alone,  it  is  not  proper  that  costs  should 
be  adjudged  against  them  when  brought 
to  a  revising  tribunal  in  invitum." 
Comrs.'  Court  of  Eussell  v.  Tarver,  25 
Ala.  480. 

89.  Comrs.'  Court  of  Bussell  v.  Tar- 
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ver,  25  Ala.  480;   Comrs.  of  Sonora  v. 
Supervisors  of  Carthage,  27  111.  140. 

In  this  case,  they  are  not  brought 
into  the  appellate  court  unwillingly, 
but  are  themselves  the  actors  to  re- 
vise and  reverse  the  decision,  and 
there  is  no  hardship  in  the  rule  re- 
quiring them  to  be  responsible  for  the 
costs.  Comrs.'  Court  of  Bussell  V.  Tar- 
ver, 25  Ala.  480. 

90.  Evans  v.  Shields,  3  Head 
(Tenn.)  70,  costs  devolved  on  respective 
parties  summoning  witnesses,  etc. 

91.  Ball  v.  Humphrey,  4  Greene 
(Iowa)  204,  should  not  be  referred  to 
the  tribunal  having  original  jurisdic- 
tion   of   the   establishment  proceeding. 

92.  People    ex   rel.   Muller   v.   Comr. 
of  Highways,  27  How.  Pr.  (N.  Y.)  158;  ■ 
People    ex  rel.   Disosway  v.   Flake,   14 
How.  Pr.   (N".  Y.)   527. 

93.  See  the  following  cases:  N.  H. 
State  v.  Canterbury,  28  N.  H.  195; 
State  v.  Baymond,  27  N.  H.  388;  State 
v.  Concord,  20  1ST.  H.  295;  State  v. 
Dover,  10  N.  H.  394.  Pa.— In  re  Road 
in  Eoaring  Brook  Twp.,  140  Pa.  632, 
21  Atl.  411;  Graffins  v.  Com.,  3  Pen.  & 
W.  502.  Vt.— State  v.  Jericho,  40  Vt 
121,  94  Am.  Dec.  387;  State  v.  Town 
of  Newfane",  12  "Vt.  422;  State  v.  Inhah. 
of  Brookfield,  2  Vt.   548. 

If  the  statute  provides  that  the  in- 
formation may  be  filed  by  either  the 
attorney-general,  or  the  solicitor  of 
the  county,  it  may  be  brought  by 
either  of  those  officers  who  first  com- 
mence the  proceeding,  and  may  he 
filed  in  vacation  and  without  leave  of 
court.     State  v.  Concord,  20  N.  H.  295. 

94.  See  generally  the  title,  "Indict- 
ment and  Information," 
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ample,  that  the  indictment  should  negative  any  exceptions  or  provisos 
contained  in  the  same  section  of  the  statute  denning  the  offense.05 

Describing  Highway  To  Be  Made.  —  "While  the  indictment  or  informa- 
tion need  not  set  forth  particularly  the  proceedings  by  which  the  high- 
way was  laid  out,90  it  must  contain  a  description  which  will  identify 
the  highway  as  the  one  actually  laid  out.97  It  is  sufficient,  however,  if 
it  describe  the  road  or  highway  by  its  termini,  without  giving  the  sur- 
vey by  the  courses  and  distances.98  Nor  need  it  name  the  owners  of 
the  land  over  which  it  was  laid  out.99 

7.  Compelling  Opening  by  Mandamus.  —  a.  In  General.  —  Where 
all  of  the  preliminary  steps  relating  to  the  location  and  description  of 
the  road,  the  acquiring  of  title  thereto,  including  the  ascertainment  and 
tender  of  damages  therefor,  appear  to  have  been  properly  executed,1  a 
writ  of  mandamus  is  a  proper  remedy  to  compel  the  opening  of  the 
road.2 


An  indictment  for  not  making  a  new 

highway,  without  stating  that  it  needs 
making,  or  is  bad  and  unsafe,  is  in- 
sufficient. State  v.  Canterbury,  28  N. 
H.  195. 

95.  Thus,  if  a  highway  officer  is  not 
bound  at  all  events,  to  open  a  new 
road,  but  only  to  do  so,  so  far  as 
labor  under  his  control  will  enable  him, 
and  such  exception  is  imposed  in  the 
same  clause  of  the  statute  which  im- 
poses the  duty,  the  indictment  should 
allege  that  the  labor  of  the  persons 
bound  to  work  on  the  new  road,  was 
sufficient  to  enable  him  to  open  it. 
Lequat  v.  People,  11  111.  330. 

96.  State  v.  Raymond,  27  N.  H.  388. 

It  will  be  sufficient  if  the  informa- 
tion allege  that  there  was  on  a  specific 
day,  and  still  is,  a  new  public  high- 
way in  the  town,  duly  laid  out  and 
established  by  law.  State  v.  Baymond, 
27  N:  H.  388. 

97.  State  v.  Jericho,  40  Vt.  121,  94 
Am.  Dec.  387. 

"It  would  seem  reasonable  that  the 
indictment  should  at  least  contain  so 
much  certainty  in  the  description  of 
the  road,  as  would  enable  the  court  to 
issue,  from  the  indictment  itself,  a  com- 
mission to  the  agent,  who  might  be  ap- 
pointed to  expend  the  fine,  specifying 
bo  particularly  the  location  of  the  road 
upon  which  the  fine  was  to  be  expended, 
that  the  agent  might  know  where  to 
work  it."  State  v.  Town  of  Newfane, 
12  Vt.  422. 

98.  Sta1;e  v.  Town  of  Newfane,  12 
Vt.  422;  State  v.  Inhab.  of  Brookfield, 
2  Vt.  548. 

But  where  the   termini   of  the   road 


were  fixed  by  courses  and  distances 
from  certain  fixed  objects,  and  in  the 
description,  the  degrees  and  minutes  of 
the  courses  were  represented  by  numer- 
al figures,  with  the  usual  sign  in 
mathematical  books,  and  used  in  com- 
mon business,  the  indictment  was  in- 
sufficient upon  demurrer,  since  'these 
signs  were  not  a  part  of  the  English 
language  within  the  meaning  of  a  stat- 
ute requiring  declarations  and  other 
pleadings  to  be  drawn  in  the  English 
language,  which  rule  was  applied  with 
the  same  force  to  an  indictment.  State 
v.  Town  of  Jericho,  40  Vt.  121,  94  Am 
Dec.  387. 

99.    State  v.  Dover,  10  N.  H.  394. 

If  part  are  named,  and  others 
omitted,  it  will  not  Vitiate  the  proceed- 
ings.    State  v.  Dover,  10  N.  H.  394. 

1.  Fletcher  v.  Duncan,  166  111.  App. 
379. 

A  mandamus  will  not  issue  to  a 
county  board  to  cause  a  section  line 
to  be  opened  and  worked  as  a  public 
road  unless  it  has  been  judicially  ascer- 
tained and  decided  by  said  board  under 
existing  facts  and  conditions  that  the 
public  good  requires  it.  Throckmorton 
v.   State,  20   Neb.   647,  31   N.   W.   232. 

2.  Sheaff  v.  People,  87  111.  189,  29 
Am.  Pep.  49;  Fletcher  v.  Duncan,  166 
111.  App.  379;  Comrs.  of  Highways  v 
Jackson,  61  111.  App.  381.  And  see 
People  ex  rel.  De  Groat  v.  Marlette, 
94  App.  Div.  592,  88  N.  Y.  Supp.  379. 

Where  a  statute  authorizes  a  desig- 
nated body  to  cause  the  damages  as- 
sessed for  lands  taken  for  roads  to 
be  assessed  and  collected,  and  the 
road  cannot  be  opened  until  the  dam- 
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But  where  another  remedy  has  been  expressly  provided  by  law  there 
can  be  no  resort  to  mandamus.3 

b.  Parties.  —  Mandamus  proceedings  to  compel  the  opening  of  a 
highway  previously  laid  out  are  properly  brought  against  the  commis- 
sioners of  highways  of  the  town,  by  that  name  alone,*  and  the  naming 
of  the  individual  commissioners  in  the  petition  is  merely  surplusage.0 
Any  citizen  of  the  town  served  by  the  new  road,  may  become  a  relator 
and  institute  the  proceedings.6 

e.  Pleading.  —  The  petition  for  the  writ  should  show  by  issuable 
averments  of  fact7  the  interest  of  the  petitioner  or  relator,8  that  the 
highway  was  legally  laid  out,0  and  that  the  damages  assessed  to  the 


ages  are  raised  and  paid,  if  such  body 
refuses  or  neglects  to  raise  and  pay 
the  damages,  a  mandamus  is  a  proper 
remedy  to  compel  them.  Miller  V. 
Twp.  Committee,  24  N.  J.  L.  54. 

Where  the  commissioners  of  high- 
ways, on  due  application  refuse  to  lay. 
out  a  road,  and  their  determination 
is  reversed  upon  appeal,  and  the  trib- 
unal to  which  the  appeal  is  taken 
lays  out  the  road,  if  the  commissioners 
refuse  to  open  the  road  so  laid  out,  a 
mandamus  will  lie  to  compel  them. 
People  ex  rel.  Zimmer  v.  Barber,  12 
Barb.  (N.  Y.)  193;  People  ex  rel.  Shaut 
v.  Champion,  16  Johns.   (N.  Y.)   61. 

3.  Remedy  by  Appeal. — Where  re- 
viewers reported  to  the  board  of  coun- 
ty commissioners  that  a  proposed  high- 
way would  be  of  public  utility,  and 
reported  an  assessment  of  the  damages 
that  would  be  sustained  by  those  who 
had  remonstrated  against  the  opening 
of  the  highway,  and  the  board  of  com- 
missioners thereupon  refused  to  make 
an  order  that  the  damages  be  paid  out 
of  the  county  treasury,  a  mandate 
would  not  lie  at  the  suit  of  one  of  the 
petitioners  for  the  highway  to  compel 
the  b^oard  of  commissioners  to  make 
such  order  and  to  order  that  the  road 
be  located  and  opened,  since  the 
remedy  of  such  petitioner  is  by  appeal 
from  the  decision  of  the  board  of  com- 
missioners. Board  of  Comrs.  v.  State 
ex  rel.  Biley,  38  Ind.  193.  See  generally 
the  title  "Mandamus." 

4.  Sheaff  v.  People,  87  111.  189,  194, 
29  Am.  Eep.  49. 

5.  Sheaff  v.  People,  87  111.  189,  29 
Am.  Eep.  49. 

Though  there  were  changes  of  com- 
missioners during  the  pendency  of  the 
suit,  the  refusal  of  the  court  to  allow 
the  new  ones  to  be  substituted  was  not 


error.  Sheaff  v.  People,  87  111.  189,  29 
Am.  Eep.  49. 

6.  Hall  v.  People,  57  111.  307. 
Under    the    Nebraska     statute,     an 

elector  residing  within  five  miles  of 
a  proposed  road,  has  an  interest  in  the 
establishment,  laying  out,  opening,  and 
working  the  same,  independent  of  that 
which  he  has  in  common  with  the  pub- 
lic at  large,  sufficient  to  enable  'him. 
to  maintain  an  action  by  mandamus 
to  enforce  an  ascertained  duty  in 
respect  thereto  by  a  public  board  or  of- 
ficer. Throckmorton  v.  -State,  20  Neb. 
647,  31  N.  W.  232. 

7.  People  ex  rel.  Hillard  v.  Davis, 
93  111.  133. 

8.  Hall  v.  People,  57  111.  307,  312, 
where  the  court  said:  "By  the  first 
allegation  in  the  return  it  is  averred, 
that  it  does  not  appear  that  the  re- 
lators are  citizens  of  the  town  of  Rad- 
nor, in  the  county  of  Peoria.  This 
object  is  not  well  taken.  Upon  in- 
spection of  the  record,  we  think  it 
sufficiently  appears  that  the  relators 
were  not  only  citizens  of  the  county 
of  Peoria,  but  also  residents  of  the 
town  of  Eadnor,  in  which  the  road 
in  question  is  situated.  It  appears 
from  the  record  that  one  of  the  re- 
lators was  one  of  the  commissioners 
who  laid  out  this  very  road,  and  that 
the  other  was  one  of  the  petitioners 
for  the  same,  and  is  so  described  in 
the  proceedings,  and  this  allegation  is 
nowhere  in  express  terms,  denied  in 
the  return.  It  would  doubtless  have 
been  more  accurate  if  the  petition  had 
contained  an  express  averment,  that 
the  relator  resided  in  Radnor  town- 
ship. ' ' 

9.  People  ex  rel.  Hillard  v.  Davis,  93 
111!   133. 
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land  owners  have  been  paid  or  released,10  or  that  there  is  money  under 
the  control  of  the  commissioners  of  highways  with  which  to  tender  or 
pay  them,11  and  should  so  describe  the  highway  that  it  can  be  found  by 
the  description.12 

d.  Costs.  —  Costs  may  be  taxed  against  highway  officers  in  accord- 
ance with  the  rules  generally  applicable  in  such  cases.13 

e.  Appeal.  —  The  question  of  appeal  from  the  decision  on  the  writ 
is  elsewhere  treated.14 

8.    Proceeding  To  Restrain   Laying   Out   and   Opening.  —  a.    In 

General.  —  An  injunction  against  opening  a  highway  is  a  proper  rem- 
edy where  in  fact  no  highway  has  ever  been  established,15  or  where  the 
proceedings  for  its  establishment  are  not  strictly  pursued,16  or  where 


10.  Hall  v.  People,  57  111.  307,  316. 

11.  Hall  v.  People,  57  111.  307,  316. 

12.  People  ex  ret  Hillard  v.  Davis, 
93  111.  133. 

Where  the  only  description  given  is, 
"that  the  location  of  said  public  road 
is  on  the  center  section  line  of  the 
township  of  Oswego,"  the  writ  is 
properly  refused.  Whether  this  line  is 
one  running  through  the  township  from 
north  to  south,  or  from  east  to  west, 
it  is  impossible  to  tell.  Either  direc- 
tion conforms  to  the  description.  People 
ex  ret  Hillard  v.  Davis,  93  111..  133. 

13.  See  5  Standard  Pkoc.  825;  and 
the  title  "Mandamus." 

Costs  should  be  taxed  against  them 
in  their  representative  rather  than  in 
their  individual  capacities  where  the 
writ  is  made  peremptory.  Comrs.  of 
Highways  v.  People,  38  111.  347. 

14.  See  4  Standard  Proo.  951,  et  seq., 
and  State  ex  rel.  Mitchell  v.  Town  of 
Decatur,  58  Wis.  291,  17  N.  W.  20. 

15.  Poirier  v.  Fetter,  20  Kan.  47. 

Where  the  highway  board  lacked  jur- 
isdiction to  make  the  order  establish- 
ing the  road,  and  an  officer  of  the  coun- 
ty nevertheless  threatened  to  open  the 
same,  an  injunction  was  a  proper 
remedy.  Morgan  v.  Miller,  59  Iowa  481, 
13  N.  W.  643. 

That  the  reviewers  signed  the  peti- 
tion for  the  road,  and  took  an  active 
interest  in  getting  it  up,  will  not  jus- 
tify an  injunction.  Parham  v.  Justices, 
9   Ga.  341,   358. 

16.  Cal. — Curran  v.  Shattuck,  24  Cal. 
427.  HI.— Prizell  v.  Rogers,  82  111.  109 
(although  no  order  is  made  to  open  the 
same,  but  merely  to  establish  the  same) ; 
Whittaker  v.  Gutheridge,  52  111.  App. 
460.  Ind.— Hudson  v.  Voreis,  134  Ind. 
642,  34  N.  E.  503.  Mich.— Burdick  v. 
Harbor  Springs  Lumb.  Go.,  167  Mich. , 


673,  133  N.  W.  822.  Mo.— Spurlock  v. 
Dornan,  182  Mo.  242,  81  S.  W.  412; 
Monroe  v.  Crawford,  163  Mo.  178,  63 
S.  W.  373;  Carpenter  v.  Grisham,  59 
Mo.  247.  Tex. — Evans  v.  Santana  Live 
Stock,  etc.  Co.,  81  Tex.  622,  17  S.  W. 
232;  Floyd  v.  Turner,  23  Tex.  292; 
Powell  v.  Carson  County  (Tex.  Civ. 
App.),  131  S".  W.  235;  McCown  v.  Hill 
(Tex.  Civ.  App.),  73  S.  W.  850. 

An  injunction  in  such  a  case  will 
not  lie  unless  the  proceedings  are 
totally  void — that  is,  so  defective  as 
to  be  a  mere  nullity.  Adams  v.  Har- 
rington, 114  Ind.  66,  14  N.  E.  603;  Mc- 
Donald v.  Payne,  114  Ind.  359,  16  N.  E. 
795. 

The  commission  of  a  trespass  about 
to  be  committed  by  taking  down  fences 
and  opening  a  road  through  the  plain- 
tiff's land  in  pursuance  of  an  order 
of  the  board  of  supervisors  premature- 
ly made,  may  be  restrained.  Grigsby  v. 
Burtnett,  31  Cal.  406. 

A  final  and  perpetual  injunction 
should  not  be  granted  where  the  grounds 
relied  upon  are,  that  no  damages  have 
been  assessed,  and  no  provision  made 
for  any  damages  that  may  arise.  When 
the  requirement*  of  the  statute  have 
been  complied  with,  the  highway-  can 
be  opened,  and  the  decree  should  only 
enjoin  the  defendants  from  opening 
the  road  in  question  until  the  probable 
damage  which  the  plaintiff  will  suffer 
thereby  shall  be  ascertained,  and  pro- 
vision made  for  the  payment  thereof. 
Champion  v.  Sessions,  2  Nev.  271.  But 
see  Carpenter  v.  Grisham,  59  Mo.  247, 
holding  that  when  a  road  has  been 
established,  or  ordered  to  be  opened, 
it  is  too  late  to  comply  with  the 
statutory  requirements  as  to  assess- 
ment and  tender  of  damages,  and  the 
injunction  is  properly  made  perpetual. 
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the  road  supervisors  are  proceeding  wrongfully,  as  upon  a  different 
l:ne  from  the  road  laid  out  and  established,17  and  where,  if  opened,  it 
would  produce  irreparable  wrong  and  injury  to  the  complainant.18 

But  an  injunction  will  not  lie  to  restrain  the  consideration  or  ap- 
proving of  a  petition  for  the  establishment  of  a  public  road,  on  the 
grounds  that  public  necessity  does  not  require  the  road,10  or  that  the 
public  would  be  best  served  by  the  establishment  of  roads  upon  other 
lines  in  the  vicinity  of  the  proposed  road,20  nor  to  restrain  the  carry- 
ing out  of  an  order  of  the  highway  board  laying  out  a  road,  where  the 
plaintiff  has  an  adequate  remedy  at  law,21  as  by  appeal.22  Nor  will  an 
injunction  issue  to  restrain  the  continuance  of  proceedings  to  estab- 
lish, a  public  road,  where  the  land-owner's  remedy  at  law  is  ample.2* 


But  a  perpetual  injunction  does  not 
prevent  laying  out  a  road  at  any  future 
time  over  the  same  land  whenever  the 
proper  steps  are  taken  to  acquire  the 
right  of  way  and  the  right  has  been 
secured.  Ourran  v.  Shattuck,  24  Cal. 
427.  See  also  Carpenter  v.  Grisham,  59 
Mo.  247. 

17.  Kern  v.  Isgrigg,  13-2  Ind.  4,  31 
■  N.  E.  455. 

The  fact  that  the  road  supervisors 
were  liable  for  contempt  of  court  does 
not  preclude  a  party  from  instituting 
injunction  proceedings  and  having 
them  enjoined  from  wrongfully  enter- 
ing upon  and  opening  up  a  highway 
across  his  land.  Kern  v.  Isgrigg,  132 
Ind.  4,  31  N.  E.  455. 

18.  Green  v.  Green.  34  HI.  320;  Pros- 
pect Park,  etc.  R.  Co.  v.  Williamson, 
24  Hun  (N.  Y.)  216.     • 

Compare  Harris  v.  Twp.  Board/22  Mo. 
App.  462,  holding  that  it  is  not  es- 
sential in  that  state  that  the  injury 
threatened  shall  be  irreparable,  to  war- 
rant a  resort  to  an  injunction,  and 
that  in  a  case  like  this,  where  injuries 
are  threatened,  by  the  opening  of  the 
highway,  it  is  not  necessary  that  the 
defendant  be  insolvent  to  warrant  the 
issuance  of  an  injunction. 

It  will  not  lie,  however,  if  the  in- 
jury is  slight  or  doubtful.  Brown  v. 
Gardner,   Harr. ,  (Mich.)    291. 

19.  Throener  v.  Board  of  Supervis- 
ors, 82  Neb.  453,  118  N.  W.  92. 

20.  Throener  v.  Board  of  Supervis- 
ors,' 82  Neb.  453,  118  N.  W.  92. 

21.  Leach  v.  Hay,  27  Cal.  643 
(wherein  the  acts  of  board  in  laying 
out  road  were  absolutely  null  and 
void) ;  Burdick  v.  Harbor  Springs  I/umb. 
Co.,  167  Mich.  673,  676,  133  N.  W.  822. 

1  And  see  generally  the  cases   cited  in 
the  succeeding  note,  and  the  titles  '  'In- 
junctions;" "Legal  Remedy." 
VoL  SI 


A  citizen  cannot  enjoin  the  opening 
of  a  public  road  over  his  enclosed  lands, 
when  it  appears  from  his  bill  that  .he 
has  not  taken  the  steps  pointed  out 
by  law  to  procure  the  assessment  of 
his  damages.  Parham  v.  Justices,  9  Ga. 
341. 

Where  a  road  has  been  lawfully  es- 
tablished, its  opening  will  not  be  en- 
joined because  the  notice  which  was 
given  to  the  owner  to  open  it,  directed 
that  the  work  should  be  done  within 
a  shorter  time  than  the  law  allows. 
Such  notice  is  not  jurisdictional,  and 
if  the  owner  is  injured  by  the  failure 
to  give  him  notice  in  strict  conformity 
to  the  statute,  the  remedy  in  damages 
is  adequate.  Riee -v.  Ard  (Kan.),  143 
Pac.  418. 

22.  Ind. — Bassier  v.  Grimmer,  130 
Ind.  219,  28  N.  E.  866,  29  N.  E.  918; 
Adams  v.  Harrington,  114  Ind.  66,  14 
N.  E.  603;  Sparling  v.  Dwenger,  60 
Ind.  72.  Kan. — Willis  v.  Stafford,  84 
Kan.  570,  114  Pae.  854.  Mo.— Chicago, 
ete.  R.  Co.  v.  Maddox,  92  Mo.  469, 4  S.  W. 
417.  Tex. — Hankamer  v.  County  Comrs.' 
Court  (Tex.  Civ.  App.),  154  S.  W.  623. 
Vt.— Central  Vt.  R.  Co.  v.  Town  of 
Boyalton,  58  Vt.  234,  4  Atl,  868.  Wis. 
Olson  v.  Town  of  Curran,  137  Wis.  380, 
119  N.  W.  101. 

In  such  case,  plaintiff  is  not  entitled 
to  equitable  relief,  not  because  he  has 
an  adequate  remedy  at  law  within  the 
ordinary  meaning  of  that  expression, 
but  upon  the  ground  that  the  statutory 
remedy,  in  cases  where  it  may  be  fol- 
lowed, is  exclusive,  and  that  a  court  of 
equity  has  no  right  to  say  that  shall 
not  be  done  which  a  valid  statute 
authorizes  to  be  done.  Olson  v.  Town 
of  Curran,  137  Wis.  380.  119  N.  W. 
101. 

23.  Hutchinson  v.  Lowndes  County, 
131  Ga.  637,  62  S.  E.  1048;  Atlanta,  etc. 
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Consent  Road.  —  "Where  a  road  is  established  as  a  consent  road,  equity- 
will  interfere  to  correct  the  agreement  consenting  to  its  establishment, 
where  the  consent  of  a  land  owner  thereto  is  obtained  under  a  mistake 
as  to  the  location  of  the  road,  by  correcting  the  agreement  and  enjoin- 
ing the  opening  of  the  road  on  the  mistaken  line.2* 

b-  Venue.  —  The  venue  of  such  actions  is  determined  in  accordance 
with  the  general  rules  governing  venue.25 

c.  Parties.  —  One  who  is  neither  a  citizen  nor  a  taxpayer  of  a  town 
is  not  a  proper  party  plaintiff  in  a  suit  to  enjoin  the  opening  of  a  high- 
way or  street  therein.26  The  board  of  supervisors  of  a  county  is  not 
a  proper  party  to  such  a  suit,27  unless  they  are  joint  trespassers  with 
the  road  overseer,28  or  he  fails  to  answer  a  bill  against  him  for  an  in- 


E.  Co.  v.  Eedwine,  123  Ga.  736,  51  S. 
E.  724. 

24.  Mastelar  v.  Edgarton,  44  Iowa 
495,  where  it  was  contended  that  the 
plaintiff  should  have  petitioned  the 
board  of  supervisors  for  an  alteration 
of  the  road.  The  court  said:  "The 
sufficient  answer  to  this  proposition  is, 
that  the  board  possesses  no  chancery 
powers.  The  petition  for  an  altera- 
tion might  or  might  not  be  entertained 
by  the  board.  The  only  ground  plain- 
tiff could  have  urged  would  have  been 
the  mistake  in  the  description  of  the 
highway,  and  this  would  have  been 
asking  that  an  offset  be  made  in  the 
road,  and  without  benefit  to  the  public. 
By  section  946  of  the  Code,  the  board 
is  required  to  vacate  and  alter  roads, 
or  refuse  to  do  so,  as  in  their  judgment 
the  public  good  may  require.  A  resort 
to  the  board  for  an  alteration  cannot 
then  be  said  to  be  a  plain,  speedy  and 
adequate  remedy." 

25.  Such  an  action  is  a  personal  one 
within  the  meaning  of  a  statute  requir- 
ing that  personal  actions  "be  brought 
in  a  county  wherein  some  of  the  defend- 
ants actually  reside. ' '  Everett  v. 
Board  of  Supervisors,  93  Iowa  721,  61 
~K.  W.  1062. 

26.  Sparling  v.  Dwenger,  60  Ind.  72. 

27.  Everett  v.  Board  of  Supervis- 
ors, 93  Iowa  721,  61  N.  W.  1062,  where 
the  court  said;  "The  only  object  of 
the  board  of  supervisors  as  a  party 
must  have  been  to  have  a  party  in 
court,  so  that  an  issue  might  be  made 
whereby  the  court  could  acquire  juris- 
diction to  determine  the  legality  of 
the  road,  and,  if  not  legally  established, 
to  enter  a  judgment  vacating  it  in 
accordance  with  the  prayer  of  the  peti- 
tion. ...  It  is,  then,  a  question 
whether  the  plaintiff  can  maintain  such 


a  suit  to  obtain  a  decree  vacating  a 
highway,  that,  by  the  records  of  the 
county,  seems  to  be  established.  The 
proceeding,  so  far  as  we  are  informed, 
is  entirely  new.  After  a  careful  ex- 
amination of  the  question,  we  reach  tho 
conclusion  that  the  demurrer  was  right- 
ly sustained.  It  is  not  a  necessary 
remedy  for  the  protection  of  a  legal 
or  equitable  right  and  a  consideration 
of  public  policy  is  against  opening  the 
door  for  making  the  board  of  super- 
visors a  party  to  settle  doubtful  ques- 
tions as  to  the  establishment  of  high- 
ways at  the  instance  of  a  party  feel- 
ing himself  aggrieved.  The  action  of 
the  board  of  supervisors  in  the  estab- 
lishment of  highways  is  largely  judicial. 
In  Scott  v.  Lasell,  71  Iowa  180,  32  N. 
W.  Bep.  322,  a  proceeding  for  the  es- 
tablishment of  a  highway  is  held  to 
be,  though  ,  of  a  special  character,  a 
'civil  case.'  The  conclusions  and  or- 
ders in  these  cases  are, recognized  and 
treated  as  judgments  for  many  pur- 
poses. The  board  is  so  far  the  arbiter 
between  the  petitioners  on  the  one 
hand  and  the  contestants  or  claim- 
ants on  the  other  that  in  a  suit  to 
settle  the  validity  of  its  proceedings 
it  should  no  more  be  made  a  party 
than  should  a  court  be  made  a  party 
to  determine  the  legality  of  its  pro- 
ceedings. For  such  a  purpose  special 
proceedings  are  authorized  as  to  courts, 
and  the  same  proceedings  are  authorized 
to  test  the  legality  of  the  proceedings 
of  a  board  of  supervisors  in  establish- 
ing a  highway."  But  see  Carpenter  v. 
Grisham,  59  Mo.  247. 

As  to  methods  of  reviewing  statutory 
proceedings  for  the  establishment  of 
a  highway,  see  supra,  II,  A,  1. 

28.  Myers  v.  Daubenbiss,  84  Cal.  1, 
23  Pac.  1027. 
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junction,  in  which  case  they  may  be  permitted  to  defend  the  suit.29 
A  private  person  who  has  been  instrumental  in  moving. the  public  au- 
thorities to  open  the  highway  or  street  may  properly  be  joined  with 
the  town  as  a  defendant  in  such  a  suit.30 

d.  Pleading.  —  (I.)  The  Complaint.  • —  The  complaint  in  such  an  ac- 
tion must  allege  facts  showing  plaintiff's  right  to  maintain  the  action,31 
as  well  as  a  threatened  irreparable  injury  to  him,32  and  that  he  has  not 
an  adequate  and  complete  remedy  at  law.33  If  the  injunction  is  sought 
upon  the  ground  that  the  proceedings  for  the  establishment  and  operi- 


29.  "True  a  decree  rendered  in  it 
would  not  have  concluded  them,  and, 
ordinarily,  parties  who  will  not  be 
affected  by  a  litigation  have  no  right 
to  intervene;  but  in  this  case,  the 
road-overseer  was  the  mere  representa- 
tive of  the  supervisors,  or  of  the  pub- 
lic, and  he  refused  to  make  any  de- 
fense. If  he  had  been  enjoined,  so 
might  each  successive  overseer  whom 
board  might  appoint,  each  one  of  them 
being  willing  to  be  relieved  of  the 
duty  of  opening  the  road  or  unwilling 
to  expend  any  money  in  the  litigation. 
Under  these  circumstances  it  was  emi- 
nently proper  that  the  real  parties  in- 
terested— to-wit, ,  the  people  of  the 
county,  as  represented  by  the  board  of 
supervisors — should  be  allowed  to  come 
in  and  have  the  question  settled  once 
for  all."  Board  of  Supervisors  v. 
Niles,  58  Miss.  48.  See  also  Carpenter 
v.  Grisham,  59  Mo.  247. 

SO.  Miller  v.  Aracoma,  30  W.  Va. 
606,  5  S.  B.  148. 

31.  Hawn  v.  Blunt  (Ind.  App.),  105 
N.  E.  785. 

Where  the  complaint  contains  no  aver- 
ment that  the  plaintiff  is  the  owner  of 
any  lands  affected  by  the  proposed  high- 
way, and  does  not  allege  that  the  plain- 
tiff is  either  a  citizen  or  taxpayer  of 
the  township  where  such  proposed  high- 
way is  to  be  located,  it  wholly  fails 
to  show  any  right  existing  in  favor  of 
the  plaintiff  by  reason  of  which  he  is 
entitled  to  maintain  the  action.  Hawn 
v.  Blunt  (Ind.  App.),  105  N".  E.  785. 

32.  See  Myers  v.  Daubenbiss,  84' 
Cal.  1,  23  Pac.  1027.  But  see  Harris 
v.  Twp.  Board,  22  Mo.'  App.  462. 

Where  a  complaint  alleged  a  title  to 
premises  by  adverse  possession,  and 
that  there  was  not,  and  never  was,  any 
road  or  highway  across  the  premises 
so  held,  or  any  part  thereof,  but  that 
the  same  at  all  times  named  had  been 
enclosed  by  a  substantial  fence,  and  it 
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was  further  alleged  that  the  defendant 
F,  who  was  the  road  overseer  of  the 
district  in  which  the  plaintiff's  land 
was  situate,  was  insolvent;  that  he  was 
instigated,  aided  and  abetted  by  the 
other  defendants,  who  were  the  super- 
visors of  the  county;  that  he  broke  and 
tore  down  plaintiff's  enclosure  and 
entered  upon  his  land,  dug  up  and 
removed  the  soil,  trampled  down  and 
destroyed  the  grass  and  other  crops 
growing  thereon,  with  the  avowed  in- 
tention and  purpose  of  laying  out, 
opening,  and  constructing  a  public  road 
over  and  across  said  land;  that  the 
acts  of  defendants  are  trespasses, 
which,  if  continued,  will  do  great  and 
irreparable  injury  to  the  plaintiff,  and 
that  they  will  be  repeated  and  con- 
tinued unless  restrained  by  the  court; 
it  stated  a  cause  of  action  as  against 
demurrer.  Myers  v.  Daubenbiss,  84 
Cal.  1,  23  Pac.  1027. 

33.  Leach  v.  Bay,  27  Cal.  643.  And 
see  Bourgeois  v.  Mills,  60  Tex.  76. 

Where  the  complaint  merely  alleges 
that  the  defendant  on  a  day  stated, 
and  at  divers  other  times  between  that 
day  and  the  commencement  of  the  ac- 
tion broke  and  entered  the  close  of 
the  plaintiff  and  did  by  himself  and  ser- 
vants tear  down  and  destroy  the  fences 
of  the  plaintiff,  and  shows  that  the 
trespass  in  question  was  committed  by 
the  defendant  under  'a  pretended  order 
of  the  board  of  supervisors,  opening 
and  establishing  a  private  road  for  his 
use,  and  that  the  defendant  threatens 
to  tear  down  the  plaintiff's  fences 
at  each  end  of  the  road  as  often  as 
he  erects  the  same,  the  bare  state- 
ment of  these  facts  is  a  complete  an- 
swer to  the  prayer  for  an  injunction, 
since  no  reasons  are  given  or  attempted 
to  be  given  why  the  plaintiff  has  not 
an  adequate  and  complete  remedy  at 
law.  Leach  v.  Day,  27  Cal.  643,  dis- 
tinguishing MeCann.  v.  Sierra  County, 
7  Cal.  121. 
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ing  of  the  highway  were  not  strictly  pursued,  facts  showing  such  ir- 
regularities should  be  averred  in  the  complaint.34  And  that  the  high- 
way located  and  established  is  not  in  accordance  with  that  described 
in  the  petition  for  the  proposed  road,  cannot  be  urged  unless  pleaded.35 
(II.)  _  The  Answer.  —  The  answer  of  a  defendant  who  seeks  to  justify 
his  action  in  proceeding  to  open  a  highway  or  street,  should  sliow  by 
facts  that  the  ground  appropriated  was  a  highway  or  street  by  user,  by 
grant,  by  dedication  or  appropriation,  or  that  it  was  established  in 
some  manner  known  to  the  law.33  If  he  seeks  to  justify  under  an  order 
of  a  highway  tribunal  establishing  the  highway,  however,  his  answer 
need  not  set  out  every  fact  necessary  to  show  the  validity  of  the  order.37 

e.  Trial. — Questions  of  Fact.  —  The  question  of  highway  or  no  high- 
way in  injunction  proceedings  is  ordinarily  one  of  fact.33 

f.  Appeal.  —  On  an  appeal  in  such  proceedings  the  usual  rules 
governing  upon  appeal  obtain,39  as  for  example,  that  nothing  will  be 
considered  upon  appeal  that  was  not  properly  raised  in  the  court  be- 
low,40 and  that  a  finding  below,  upon  a  substantial  conflict  in  the  evi- 


34.  That  Reviewers  Were  Not  Sworn. 

Parham  v.  Justices,  etc.,  9  Ga.  341,  358. 

Want  of  Notice  of  Proceedings  To 
Establish. — Ryder  v.  Horsting,  130  Ind. 
104,  29  N.  E.  567,  16  L.  E.  A.  186. 

Where  the  statute  requires  notice  to 
the  occupant,  or  the  owner,  to  remove 
a  fence  upon  inclosed  land  over  which 
a  public  highway  has  been  laid  out, 
before  the  supervisor  can  proceed  to 
remove  the  same,  a  complaint  which  al- 
leges that  the  plaintiffs  had  not  been 
notified  by  the  supervisor  of  his  in- 
tention to  remove  the  fence,  nor  of  the 
time  he  intended  to  open  the  road,  is 
insufficient.  Oonley  v.  Grove,  124  Ind. 
208,  24  N.  E.  731. 

A  general  averment  that  the  dam- 
ages assessed  have  not  been  paid,  is 
sufficient  to  admit  proof  on  that  issue, 
in  the  absence  of  a  special  exception  to 
such  allegation.  McCown  v.  Hill  (Tex. 
Civ.  App.),  73  S.  W.  850. 

35.  Boire  v.  Yamhill  County,  53  Ore. 
36,  98  Pac.  520.  And  see  McCown  v. 
Hill  (Tex.  Civ.  App.),  73  S.  W.  850. 

36.  City  of  Elkhart  v.  Simonton,  69 
Ind.  196. 

Where  the  answer  to  an  action  to 
enjoin"  the  construction  of  a  gravel 
road  assumes  to  plead  an  estoppel,  it 
must  clearly  and  fully  set  forth  all 
the  facts  essential  to  the  esistence  of 
an  estoppel,  leaving  nothing  to  intend- 
ment.   Stewart  v.  Beck,  90  Ind.  458. 

Verification. — Where  application  was 
made  for  an  injunction  against  a  coun- 
ty to  prevent  it  from  taking  the  land 
of  the  applicant  for  use  as  a  public 


road,  an  answer  filed  in  the  name  of 
the  county,  signed  by  its  counsel,  and 
verified  by  the  affidavit  of  one  of  the 
county  commissioners  of  roads  and  rev- 
enues, having  jurisdiction  over  the 
public  roads  of  such  county,  it  was 
not  subject  to  the  objection  that  it 
was  not  the  answer  of  the  defendant 
in  such  case,  on  the  ground  that  the 
answer  and  affidavit  thereto  did  not 
show  that  such  commissioner  had  au- 
thority in  making  such  affidavit  to  act 
for  the  other  commissioners,  or  for  the 
county.  Hutchinson  v.  Lowndes  Coun- 
ty, 131  Ga.  637,  62  S.  E,  1048. 

37.  It  is  enough  if  the  answer  al- 
leges facts  sufficient  to  show  the  juris- 
diction of  the  court  over  the  parties, 
and  that  the  order  was  such  as  the 
tribunal  might  lawfully  make  in  a  ease 
of  that  character.  Chicago,  etc.  It. 
Co.  v.  Sutton,  130  Ind.  405,  30  N.  E. 
291. 

38.  Smithers  v.  Eitch,  82  Cal.  153, 
22  Pac.  935;  Tait  v.  Hall,  71  Cal.  149, 
12  Pac.  391. 

39.  See  generally  the  title,  "Ap- 
peals," vol.  2,  p.  106,  et  seq. 

40.  Monroe  v.  Crawford,  163  Mo.  178, 
63  S.  W.  373  (objection  that  there  was 
a  defect  of  parties'  defendant  would 
not  be  urged  for  first  time  upon  ap- 
peal) ;  Harris  v.  Twp.  Board,  22  Mo. 
App.  462  (objections  to  evidence  not 
made  below  cannot  be  urged  upon  ap- 
peal) ;  Carlson  v.  County  Comrs.,  38 
Wash.  616,  80  Pac.  795,  and  generally 
2  Standard  Proc.  247. 

An  objection  that    county    commis- 
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denee,  will  not  be  disturbed.41  Such  proceedings  involve  a  freehold 
as  that  term  is  used  in  a  statute  governing  the  appellate  jurisdiction.42 

9.  Recovery  of  Damages  Due  To  Opening.  —  a-  In  General  — 
The  statutes  in  some  states  expressly  provide  the  proceeding  to  be  taken 
for  securing  compensation  for  the  taking  of  land  for  a  public  highway 
or  street.43  While  the  remedy  so  provided  excludes  all  other  remedies,44 
where  the  highway  proceedings  have  been  regular,45  yet,  it  is  not  the 
exclusive  remedy  in  eases  in  which  the  county  takes  the  land  by  the 
commission  of  a  trespass,  and  in  flagrant  disregard  of  the  statute,411 
and  an  action  for  damages  for  the  wrongful  appropriation  of  the  prop- 
erty taken  lies,  in  such  a  case.47 

Mandamus  is  a  proper  remedy  to  compel  the  payment  of  damages  al- 
lowed a  person  for  land  taken  as  a  highway.48 

b.  Pleading.  —  (I.)  The  Complaint.  —  The  complaint  in  an  action  for 
damages,  should  allege  with  definiteness  the  manner  in  which  the  in- 
jury and  damage  to  the  land  in  question  was  caused,49  and  the  presenta- 
tion of  a  claim  where  that  is  a  statutory  prerequisite.50 


sioners  did  not  acquire  jurisdiction  of 
a  proceeding  to  open  a  county  road 
cannot  be  considered  on  appeal  where 
it  was  not  raised  in  the  pleadings,  and 
t  the  entire  record  of  the  proceedings 
before  the  board  is  not  brought  up  on 
appeal.  Carlson  v.  County  Comrs.,  38 
"Wash.  616,  80  Pae.   795. 

41.  Smithers  v.  Fitch,  82  Cal.  153, 
22  Pae.  935;  Tait  v.  Hall,  71  Cal.  149, 
12  Pae.  391,  and  generally  the  title, 
"Appeals,"  vol.  2,  p.  444. 

42.  Comrs.  of  Highways  V.  Chicago, 
etc.  R.  Co.,  34  111.  App.  32;  Monroe  v. 
Crawford,  163  Mo.  178,  63  S.  W.  373. 

43.  See  generally  the  statutes,  and 
the  title  "Eminent  Domain." 

44.  Gedney  v.  Inhab.  of  Tewksbury, 
3  Mass.  307. 

"Where  the  statute  provided  for  a 
warrant  of  distress  upon  the  order  of 
payment  of  damages  by  the  tribunal 
authorized  to  assess  the  same,  an  ac- 
tion of  debt  could  hot  be  maintained. 
Gedney  v.  Inhab.  of  Tewksbury,  3 
Mass.  307. 

45.  See  Copiah  County  v.  Lusk,  77 
Miss.  136,  24  So.  972. 

46.  Copiah  County  v.  Lusk,  77  Miss. 
136,  24  So.  972. 

47.  Mich.— Lull  v.  Curry,  10  Mich. 
397.  Miss.— Copiah  County  v.  Lusk,  77 
Miss.  136,  24  So.  972.  Neb.— Hogsett 
V.  Harlan  County,  4  Neb.  (TTnof.)  310, 
97  N.  "W.  316.  N.  H.— Fiske  v.  Chester- 
field, 14  N.  H.  240.  Tex.— Cunningham 
v.  San  Saba  County,  1  Tex.  Civ.  App 
480,  20  S.  W.  941. 

The  injured  landowner  is  the  proper 
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party  plaintiff  in  an  action  for  data- 
ages  due  to  the  opening  of  the  road 
without-  compensation  for  the  injuries 
to  his  freehold.  Copiah  County  v.  Lusk, 
77  Miss.  136,  24  So.  972;  Hogsett  v. 
Harlan  County,  4  Neb.  (TJnof.)  310,  97 
N.  W.  316. 

48.  Comrs.  of  Highways  v.  Snyder, 
15  111.  App.  645;  Miller  v.  Twp.  of 
Bridgewater,  24  N.  J.  L.  54. 

49.  Adkins  v.  Crawford  County,  135 
Ga.  679,  70  Si.  R  335. 

Where  the  petition  in  a  suit  brought 
against  a  county  alleged  that  the  plain- 
tiff was  the  owner  of  certain  lands 
lying  within  the  county  referred  to, 
and  that  the  commissioners  of  roads 
and  revenues  of  said  county  had  cut 
a  public  road  through  her  land  and 
had  taken  her  land  for  the  publie  use 
without  her  consent,  and  by  the  manner 
of  cutting  said  road,  had  caused  large  , 
quantities  of  rainwater  to  be  directed 
onto  her  cultivated  land,  resulting  in 
damages  to  the  land  and  rendering  a 
large  part  of  the  same  unfit  for  cul- 
tivation, to  her  injury  and  damage  in 
a  stated  sum,  is  sufficient  on  general 
demurrer.  Adkins  v.  Crawford  County, 
135  Ga.  679,  70  S.  E.  335. 

50.  Adkins  v.  Crawford  County,  135 
Ga.  679,  70  S.  E.  335. 

Where  the  petition  averred  that  the 
plaintiff  had  in  writing  demanded  com- 
pensation from  the  commissioners  of 
roads  and  revenues  for  injuries  to  her 
land  by  reason  of  the  cutting  of  a 
public  road,  and  that  they  had  refused 
payment  thereof,  it  was  sufficient  on 
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Contents  of  Petition  for  Writ  of  Mandamus.  —  A  petition  for  a  writ  of 
mandamus  to  compel  the  commissioners  of  highways  to  issue  an  order 
upon  their  treasurer  for  the  damages  allowed  the  petitioner  must  show 
upon  its  face  a  clear  right  to  the  writ,?1  and  that  the  act  required  to  be 
done  is  one  that  the  respondents  can  lawfully  perform.52 

(II.)  The  Answer.  —  The  return  or  answer  by  an  officer,  to  constitute 
a  justification  for  his  action,  must  aver  facts  showing  a  strict  compli- 
ance with  the  law.53 

B.  Improving  and  Repairing.  —  1.  Review  of  Statutory  Proceed- 
ings for.  —  a.  Method  of  Review.  —  Statutory  provisions  for  the  im- 
provement of  streets  and  other  highways,  and  for  the  assessment  of  the 
costs,  thereof  against  the  property  benefited,  are  special  in  character,54 
and  unless  expressly  granted  by  statute,  as  is  sometimes  the  case,55  no 
appeal  lies  from  any  action  or  decision  of  the  board  or  tribunal  con- 
ducting such  proceedings:56  and  its  findings  are  not  reviewable  by  cer- 
tiorari.57 Nor  are  the  proceedings  subject  to  collateral  attack  in  any 
case  where  the  board  or  tribunal  acquired  complete  jurisdiction.58 


general  demurrer.    Adkins  v.  Crawford 
County,  135  Ga.  679,  70  S.  E.  335. 

As  to  the  making  of  a  claim  against 
cities  and  counties  generally,  see  the 
title   "Municipal  Corporations." 

51.  Comrs.  of  Highways  v.  Snyder, 
15  Hi.  App.  645. 

52.  Comrs.  'of  Highways  v.  Snyder, 
15  111.  App.  645. 

Where  the  petition  did  not  contain 
any  allegation  that  there  was  any 
money  in  the  hands  of  the  treasurer, 
out  of  which  the  order  could  be  paid, 
if  issued,  or  that  any  tax  had  been 
levied  which  could  be  used  in  its  pay- 
ment, it  did  not  show  that  the  issuing 
of  such  order  could  be  lawfully  per- 
formed, since  the  statute  provided 
"that  warrants  payable  on  demand 
shall  hereafter  be  drawn  and  issued 
.  .  .  only  when  at  the  time  of  the 
drawing  and  issuing  of  such  warrants, 
there  shall  be  sufficient  money ,  in  the 
appropriate  fund  in  the  treasury  to 
pay  said  warrants."  Comrs.  of  High- 
ways v.  Snyder,  15  111.  App.  645. 

53.  Sherman  v.  Buick,  32  Cal.  241, 
256,  91  Am.  Dec.  577;  Eutherford  v. 
Davis,  95  Ind.  245;  Suits  v.  Murdock, 
63  Ind.  73;  Ruston  v.  Grimwood,  30  Ind. 
364  (answers  defective  because  they 
did  not  allege  notice  to  owners  of  land 
to  remove  fences  as  required  by  stat- 
ute). 

It  is  not  enough  to  show  an  order  or 
judgment  in  justification,  which  would 
have  protected  the  defendant,  if,  in 
executing  it,  he  had  obeyed  the  law. 
Eutherford  v.  Davis,  95  Ind.  245. 


54.  Stockton  v.  Yeoman,  172  Ind. 
61,  100  N".  E.  2;  Eandolph  v.  City  of 
Indianapolis,  172  Ind.  510,  88  N.  E. 
949. 

55.  Burns'  Ann.  St.  (Ind.),  1914, 
§7704;  Stockton  v.  Yeoman,  179  Ind. 
61,  100  N.  E.  2;  Strebin  v.  Lavengood, 
163  Ind.  478,  71  N.  E.  494;  Harrod  v. 
Littell,  51  Ind.  App.  418,  99  N.  E.  817, 
and  generally  the  statutes  of  the  sev- 
eral states. 

The  right  to  appeal  is  conferred  by  a 
statutory  provision  relating  to  appeals 
in  general  from  decisions  of  the  high- 
way board,  although  the  statute  under 
which  the  proceedings  are  taken  makes 
no  provision  for  an  appeal.  Chanley 
e.  Zimmer,  179  Ind.  350,  101  ST.  E.  81; 
Kirsch  v.  Braun,  153  Ind.  247,  263,  53 
N.  E.  1082. 

56.  Stockton  v.  Yeoman,  179  Ind. 
61,  100  N.  E.  2;  Eandolph  v.  City  of 
Indianapolis,  172  Ind.  510,  88  N.  E. 
949;  Widener  v.  Town  of  Lapel,  46 
Ind.  App.  567,  93  N.  E..'  240. 

The  general  right  of  appeal  allowed 
from  final  judgments  does  not  apply  to 
special  proceedings.  -  Stockton  v.  Yeo- 
man, 179  Ind.  61,  100  N.  E.  2;  Ran- 
dolph v.  City  of  Indianapolis,  172  Ind. 
510,  88  N.  E.  949. 

57.  Gifford  v.  Board  of  Comrs.,  160 
Ind.  654,  67  1ST.  E.  509. 

58.  Smith  v.  Board  of  Comrs.,  173 
Ind.  364,  90  ST.  E.  881;  Todd  v.  Crail, 
167  Ind.  48,  77  N.  E.  402;  Layman  v. 
Hughes,  152  Ind.  484.  51  N.  E.  1058; 
Board  of  Comrs.  v.  Harrell,  147  Ind. 
500,  46  N.   E.   124;   Bowen  v.   Hester, 
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b.  Who  May  Appeal.  —  It  is  only  persons  who  appear  and  file  re- 
monstrances before  the  highway  board  that  can  appeal  under  some  such 
statutes.59  Where,  however,  the  rigbt  to  appeal  is  conferred  by  a  stat- 
utory provision  relating  to  appeals  in  general  from  decisions  of  the 
highway  board,  any  person  aggrieved  by  the  decision  of  the  board  in 
reference  to  the  proposed  improvement  may  appeal  therefrom^60  though 
not  a  party  to  the  proceeding.61 

c.  What  Decisions  Reviewable.  —  The  statutes  do  not  contemplate 
more  than  one  appeal,62  and  that  must  be  from  the  final  judgment  and 
decision  of  the  board.63  By  express  provision  of  statute,  the  decision, 
of  the  highway  board  on  certain  questions  is  final.64  An  appeal  only- 
lies  from  the  order  of  the  highway  board  confirming  the  assessments,85 
or  directing  a  reassessment,66  and  not  from  an  order  that  the  road  be 
constructed.67  The  decision  of  the  highway  board  on  the  sufficiency  of 
the  petition  for  improvement  is  a  judicial  act,  and  appealable.68 


143  Ind.  511,  41  K.  E.  330;  Cason  v. 
Harrison,  135  Ind.  330,  35  N.  E.  268; 
Board  of  Comrs.  v.  Justice,  133  Ind.  89, 
30  N.  E.  1085,  .36  Am.  St.  Eep.  528; 
Tucker  v.  Sellers,  130  Ind.  514,  30  N.  E. 
531;  Ely  v.  Board  of  Comrs.,  112  Ind. 
361,  14  N.  E.  236;  Harrod  v.  Littell,  51 
Ind.  App.  418,  99  N.  E.  817. 
'59.  Burns'  Ann.  St.  (Ind.),  1914, 
§7704;  Wilkinson  v.  Lemasters,  122  Ind. 
82,  23  N.  E.  688. 

60.  Coles  v.  Woods,  174  Ind.  457,  92 
N.  B.  163;  Fleming  v.  Hight,  95  Ind. 
78. 

61.  Fleming  v.  Hight,  95  Ind.  78. 
Provided  he  files  a  required  affidavit, 

setting  forth  that  he  has  an  interest 
in  the  matter  decided,  and  that  he  is 
aggrieved  by  such  decision,  alleging  ex- 
plicitly the  nature  of  his  interest,  to- 
gether with  a  proper  bond.  Fleming  v. 
Hight,  95  Ind.  78. 

It  is^  not  necessary  that  the  affidavit 
should  specify  the  particular  respects 
in  which  the  persons  appealing  feel 
aggrieved  by  the  proceedings  from 
which  they  appeal.  Where  the'  affi- 
davit states  explicitly  the  nature  of 
their  interest  in  the  subject-matter  of 
the  proceedings  in  question,  which  ap- 
pears to  have  been  an  actual  a^nd  sub- 
stantial interest,  that,  with  the  appeal 
bond,  is  sufficient  to  entitle  them  to 
an  appeal.  Fleming  v.  Hight,  95  Ind. 
78. 

62.  Tomlinson  v.  Peters,  120  Ind. 
237,  21  N.  E.  910. 

63.  Hall  v.  McDonald,  171  Ind.  9, 
85  N.  E.  707;  Kirsch  v.  BTaun,  153  Ind. 
247,  259,  53  N.  E.  1082;  Tomlinson  v. 
Peters,  120  Ina.  237,  21  N".  E.  910. 

vim 


64.  Burns'  Ann.  St.  (Ind.),  1914, 
§7704;  Stockton  v.  Yeoman,  179  Ind. 
61,  100  N.  E.  2,  and  generally  the  stat- 
utes of  the  several  states. 

65.  Anderson  v.  <  Claman,  123  Ind. 
471,  24  N.  E.  175;  Tomlinson  v.  Peters, 
120  Ind.  237,  21  1ST.  E.  910;  Neptune 
v.  Taylor,   108  Ind.  459,  8  N.  E.  566. 

The  final  order  by  the  county  board, 
in  a  proceeding  for  the  establishment 
and  construction  of  a  free  gravel  road, 
under  §5091,  et  seq.,  E.  S.,  1881,  is  the  . 
orde*  confirming  the  assessments  of 
benefits  made  by  the  committee,  ap- 
pointed as  required  by  §5096  of  the 
statute.  The  striking  out  of  a  motion 
to  the  board  to  set  aside  and  vacate 
the  order  approving  the  viewers,  and 
directing  the  improvements  to  be  made 
is  no  more  a  decision  that  may  be  ap- 
pealed from  than  the  order  of  the  board 
appointing  viewers.  Neptune  v.  Tay- 
lor, 108  Ind.  459,  8  N".  E.  566. 

66.  Campbell  v.  Board  of  Comrs.,  118 
Ind.  119,  20  N.  E.  772.  • 

67.  Anderson  v.  Claman,  123  Ind. 
471,  24  N.  E.  175;  Tomlinson  v.  Peters, 
120  Ind.  237,  21  N.  E.  910. 

But  where  the  viewers  report  upon 
the  public  utility  of  the  proposed  im- 
provement and  make  the  •  assessment  , 
against  the  owners  of  the  lands  to  be 
benefited,  submitting  a  list  of  their  as- 
sessments, an  order  of  the  board  of 
commissioners  establishing  the  road  laid 
out  and  marked"  by  the  viewers  and 
directing  its  construction,  is  such  an 
order  as  may  be  appealed  to  the  cir- 
cuit court.  Fleming  v.  Hight,  95  Ind,. 
78. 

68.  Boss  v.  Beeker,  169  Ind*  166.  81 
N.  E,  478, 
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The  decision  of  the  intermediate  court  to  which  the  appeal  is  taken  is 
rial,  and  nc  appeal  lies  therefrom  by  express  provision  of  statute.60 

d.  Effect  of  Appeal.  —  An  appeal  taken  by  some  of  the  parties  to 
he  proceedings  does  not  vacate  the  order  of  the  highway  board  as  to 

those  who  do  not  appeal;70  nor  does  it  affect  the  jurisdiction  of  the 
highway  board.71 

e.  Questions  Considered.  —  In  proceedings  of  this  character  nothing 
can  be  tried  on  appeal  from  the  highway  board  except  such  matters  as 
were,  in  issue  before  them,72  or  as  may  by  leave  of  court  be  put  in  issue 
by  amended  pleadings.73  An  appeal  from  a  final  order  in  a  reassess- 
ment made  Against  the  landowners  to  pay  the  cost  of  constructing, 
brings  before  the  court  for  review  all  the  intermediate  orders  and  al- 
lowances.74 

f.  Trial  and  Judgment.  —  The  trial  upon  an  appeal  in  improvement 
proceedings  from  the  highway  board  or  tribunal  to  the  intermediate 
court  is  de  novo.''5 

Special  Finding  or  Verdict.  —  It  is  not  only  unnecessary,  but  it  is  im- 
proper, for  the  special  finding  of  the  court  upon  an  appeal  in  such  pro- 
ceedings to  set  out  in  detail  the  steps  taken  before  the  highway  board.78 


69.  Burns'  Ann.  St.  (Ind.)  1914, 
§7704;    Stockton   v.    Yeoman,    179   Ind. 

'  61,  100  N.  E.  2. 

70.  Smyth  v.  State  ex  ret.  Braun,  158 
Ind.  332,  62  N.  E-.  449;  Cason  v.  Har- 
rison, 135  Ind.  330,  35  N.  E.  268; 
Fleener  v.  Claman,  126  Ind.  166>  25  N. 
E.  900;  Stipp  v.  Claman,  123  Ind.  532, 
24  N.  E'.  131;  Anderson  v.  Claman,  123 
Ind.  471,  24  N.  E.  175. 

Though  a  part  of  the  landowners  as- 
sessed for  the  construction  of  a  free 
gravel  road  successfully  appeal  from 
the  confirmation  of  the  assessment,  the 
assessments  against  those  who  did  not 
appeal  may  be  collected.  Smyth  v. 
State  ex  ret  Braun,  158  Ind.  332,  62 
N.  E.  449. 

71.  Anderson  v.  Claman,  123  Ind. 
471,  24  N.  E.   175. 

72.  Strebin  v.  Lavengood,  163  Ind. 
478,  71  N.  E.  494;  Pulton  V.  Cummings, 
132  Ind.  453,  30  N.  E.  949;  "Wilkinson 
v.  Lemasters,  122  Ind.  82,  23  N.  E.  688. 

73.  Wilkinson  v.  Lemasters,  122  Ind. 
82,  23  N.  E.   688. 

Where  the  petition  does  not  reveal 
on  its  face  the  absence  of  jurisdictional 
facts,  and  no  objection  is  made  to  it 
before  the  board,  such  objection  can- 
not be  made  on  appeal.  Bobinson  v. 
Bippey,  111  Ind.  112,  12  N.  E.  141. 

That  no  bond  was  filed  with  the  high- 
way board  as  required  by  the  statute. 
Bobinson  v.  Bippey,  111  Ind.  112,  12 
N.  E,  141. 

That  the  notice  of  the  meeting  of 


viewers  was  not  sufficient.  Bobinson  v. 
Bippey,  111  Ind.  112,  120,  12  N.  E. 
141. 

Objection  to  the  qualification  of  one 
of  the  members  of  the  highway  board, 
or  to  the  qualifications  of  the  viewers. 
Thompson  v.  Ferguson,  180  Ind.  312, 
102  N.  E,  965,  holding  that  an  in- 
efficient motion  to  the  board  was  equiv- 
alent to  an  entire  failure  to  raise  the 
question  of  the  viewer's  competency 
there. 

74.  Board  of  Comrs.  v.  Eullen,  118 
Ind.  158,  20  N".  E.  771. 

The  parties  appealing  are  not  con- 
eluded  because  they  do  not  appeal  as 
each  allowance  is  made,  upon  the  re- 
assessment. Board  of  Comrs.  v.  Fullen, 
118  Ind.  158,  20  1ST.  E.  771. 

75.  Thompson  v.  Ferguson,  180  Ind. 
312,  102  N.  E.  965;  Hall  v.  McDonald, 
171  Ind.  9,  85  N".  E.  707;  Manor  v.  Bd. 
of  Comrs.,  137  Ind.  367,  392,  34  N.  E. 
959,  36  N.  E,  1101;  Fulton  v.  Cummings, 
132  Ind.  453,  30  1ST.  E.  949;  Fleming  v. 
Hight,  95  Ind.  78. 

76.  Lowe  v.  Brannan,  105  Ind.  247, 
4  N.  E.  580. 

The  special  finding  need  not  show 
who  owns  a  majority  of  the  land  which 
is  benefited  by  the  improvements,  nor 
that  the  names  and  acres  set  out  in 
the  finding  are  all  the  lands  and  own- 
ers of  the  county  benefited.  It  is  suf> 
fieient  if  it  discloses  that  the  names  and 
acres  named  therein  constitute  a  ma- 
jority of  the  names  and  acres  reported 
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Judgment.  —  The  court  to  which  the  appeal  is  taken  may  render  a 
judgment  completely  disposing  of  the  case,77  or  may  remand  the  case 
to  the  board  for  further  action.78 

2.  Prosecuting  Failure  To  Repair.  —  a.  In  General.  —  The  neglect 
to  keep  in  repair  the  public  roads  or  streets  in  any  municipal  district  is 
a  violation  of  public  duty,  and  the  person,79  officer,80  or  municipal  cor- 
poration charged  with  the  duty81  is  punishable  by  indictment  at  com- 
mon law,82  as  well  as  by  indictment  or  complaint  under  the  statutes.83 ' 

b.  Indictment  or  Complaint.  —  (I.)  General  Rules  Applicable.  —  In- 
dictments for  failure  to  keep  a  public  highway  or  street  in  good  repair 
are  in  the  main  governed  by  the  general  rules  applicable- in  criminal 
pleading  ;84  as  for  example,  that  in  charging  a  statutory  offense  it  must 


by  tie  viewers  as  benefited.  Fulton 
V.  Cummings,  132  Ind.  453,  30  N.  E. 
949. 
.  "Evidence  is  not  to  be  stated  in  a 
special  finding;  facts  only  should  be 
set  forth.  As  it  is  the  facts,  and  not 
the  evidence  •  that  should  be  stated,  it 
is  certainly  sufficient  (if,  indeed,  so 
much  be  necessary  or  even  proper)  to 
state  generally  the  steps  taken  in  the 
commissioner's  court.  The  doubt  in 
our  minds  is  whether  it  is  even  proper 
to  state  generally  these  matters  in  the 
special  finding,  for  it  seems  to  us  that 
the  facts  which  should  be  stated  are 
such  only  as  it  is  necessary  to  prove 
upon  the  trial.  Whether  the  requisite 
preliminary  steps  have  been  taken,  is 
for  the  court  to  determine  from  the 
record,  for  this  is  a  question  of  law 
and  not  of  fact.  We  are  strongly  in- 
clined to  the  opinion  that  it  is  neither 
necessary  nor  proper  to  embody  in  a 
special  finding  a  statement  of  the 
petition  or  of  the  orders  of  the  com- 
missioners, or  like  matters.  If  the 
case  were  submitted  to  a  jury  and  a 
special  verdict  required,  it  would  not 
be  necessary  to  incorporate  such  mat- 
ters in  the  verdict,  and  the  same  rule 
must  apply  to  a  special  finding."  Lowe 
v.  Brannan,  105  Ind.  247,  4  N.  E.  580. 
See  generally,  the  title  "Findings  and 
Conclusions." 

McDonald,   171   Ind.   9, 


McDonald,    171   Ind.   9, 


77.  Hall   i". 
85  N.  E.  707. 

78.  Hall  V. 
85  N.  E.  707. 
•  A  judgment  remanding  the  proceed- 
ing is  a  final  judgment  from  which 
an  appeal  lies.  Thompson  v.  Ferguson, 
180  Ind.  312,  102  N.  B.  965. 

79.  See    the    following    cases:     Ga, 
Patillo   v.    Cutliff,    56    Ga.    689.     Miss. 

^Gilmore  v.   State,  33   So.   171.     N.   C. 
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State  v.   Patton,  26  N.    C.    16.     Pa. 
Phillips  v.  Com.,  44  Pa.  197. 

Corporation. — It  is  a  general  rule  that 
an. indictment  .will  lie  for  not  keeping 
a  highway  in  repair  against  any  one 
whose  duty  it  is  to  keep  it  in  repair, 
and  this  rule  applies  as  well  to  cor-_ 
porations  as  to  individuals.  People..' 
v.  New  York,  etc.  R.  Co.,  74  N.  T.  302. 

80.  Ky. — Com.  v.  Boyle  County. Fis- 
cal Ct.,  T13  Ky.  325,  68  S.  W.  116.  N.  C. 
State  v.  Diekson,  124  N.  C.  871,  32 
S.  E.  961.  Pa.— Edge  v.  Com.,  7  Pa. 
275. 

81.  Ky.— Com.   v.   Trustees   of  Hop- 
kinsville,  7  B.  Mon.  38.    Me. — State  v.  ' 
Ihhab.  of  Oxford,  65  Me.  210;  State  i: 
Inhab.  of  Madison,  63  Me.  546;  Bragg' 
v.  City  of  Bangor,  51  Me.  532  (although  •. 
they   have   no    notice    of   the   defect).;. 
State  v.  Inhab.  of  Gorham,  37  Me.  '451.  i 
Mass. — Com.  v.  Inhab.  of  Petersham,  4 
Pick.    119;    Com.   v.,   Inhab.    of   Spring- 
field, 7  Mass.  9.     KT.  J.— Twp.  of  Lodi 
v.  State,  53  N.  J.  L.  259,  21  Atl.  457; 
Justice  v.  Logan  Twp.,  71  N.  J.  L.  107, 
58   Atl.   74.     Pa.— Com.  v.   New  Beth- 
lehem Borough,  15  Pa.  Super.  158.  Term. 
Mayor,  etc.  v.  State,  5  Sneed  578;  State 
v.  Mayor,  etc.,  11  Humph.  217. 

82.  Ky.-^Com.  v.  Trustees  of  Hop-. 
kinsville,  7  B.  Mon.  38.  N.  Y.— People 
v.  New  York,  etc.  E.  Co.,  74  N.  Y.  302. 
N.  C— State  v.  Patton,  26  N.  C.  16.  Pa. 
Phillips  v.  Com.,  44  Pa.  197;  Edge  v. 
Com.,  7  Pa.  275;  Com.  v.  New  Beth- 
lehem Borough,  15  Pa.  Super.  158.  Term. 
State  v.  Mayor,  etc.,  11  Humph.  217. 

83..  See  the  statutes  of  the  several 
states,  and  the  following  cases:  Ala. 
Nowlin  v.  State,  49  Ala.  41.  Me.— State 
v.  Inhab.  of  Gorham,  37  Me.  451.  Miss. 
Gilmore  v.  State,  33  So.  171. 

84.  See  generally  the  title,  "Indict- 
ment and  Information," 
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do  so.  with  precision,85  and  that  an  indictment  charging  more  than  one 
distinct  offense  in  the  same  count  is  bad  for  duplicity-88 

(II.)  Particular  Averments.  —  (A.)  Description  of  Eoad  Out  or  Repair. 
The  indictment  should  describe  the  particular  road,  or  parts  thereof, 
suffered  to  be  out  of  repair,87  and  while  it  ought  not  to  be  ambiguous, 
uncertain  or  inconsistent  in  the  description  of  the  place  out  of  repair,88 
the  utmost  certainty  in  this  regard  is  not  required.80  It  should  show 
the  road,  or  such  defective  part  thereof,  to  be  within  the  district  or 
county  wherein  the  defendant  is  bound  to  keep  the  roads  or  streets  in 
repair  ;90  but  where  it  is  described  as  being  in  a  particular  district,  the 


85.    Nowlin  v.  State,  49  Ala.  41. 

Sufficient  Indictments. — Mo. — State  v. 
Walker,  82  Mo.  489.  N.  C— State  v. 
Diekson,  124  N.  C.  871,  32  S.  E.  961. 
Tex.^-The  Koad  Cases,  30  Tex.  503. 

Forms  of  Indictment. — See  9  Stand- 
ard Proc.  571. 

86;  Greenlow  v.  State,  4  Humph. 
(Tenn.)   25. 

Where  an  indictment  against  an 
overseer  of  a  road  averred  that  the 
road  of  which  he  was  overseer  was 
ruinous  and  out  of  repair,  and  that  it 
was  not  measured  and  mile-marked,  and 
that  no  posts  of  durable  wood  at  each 
mile  were  set  up,  it  charged  two  dis- 
tinct offenses  in  the  same  count,  and 
was,  therefore,  bad  for  duplicity. 
Greenlow  v.  -State,  4  Humph.  (Tenn.) 
25. 

Where  the  offenses  of  failing  to 
open  and  keep  a  public  highway  or 
street  in  repair  are  denned  in  the  same 
section  of  the  statute,  and  are  con- 
sidered as  precisely  of  the  same  char- 
acter and  description,  though  possibly 
distinct,  they  are  not  improperly  joined 
in  the  same  count  of  an  indictment. 
Edge  v.  Com.,  7  Pa.  275. 

87.  State  v.  McMurrin,  1  Ind.  44. 

88.  In  State  v.  Hageman,  13  N.  J. 
L.  314,  "the  indictment  charged  that 
there  was  and  yet  is  a  common  public 
highway  leading,  from  the  F.  and  G 
turnpike  road  to  H's  orchard,  and  that 
a  certain  part  of  the  said  road,  called 
the  New  Eoad  or  Division  No.  15,  ex- 
tending from  the  P.  &  G.  turnpike 
Toad  to  H's  orchard,  containing  800 
yards  in  length  and  10  yards  in  breadth, 
on  the  18th  of  January,  1831,  and  until 
the  1st  of  March,  1831,  was  in  a  ruin- 

,ous  condition,  etc.  The  court  said: 
"To  say  the  least  of  it,  this  part  of 
the  indictment  is  ambiguous:  there  is  a 
road  leading  from  A  to  B  and  a  certain 
part,  of  it,  called  the  new  road,  extend- 
ing from  A  to  B,  is  out  of  repair,  thus 


describing  a  part  as  coextensive  with 
the  whole." 

89.  Alexander  v.  State,  16  Ala.  661. 
An   indictment   against   the   overseer 

of  a  road  for  a  failure  to  keep .  it  in 
repair,  which  describes  the  road  as  "a 
public  road«  of  the  second  grade,  be- 
ginning at  and  leading  from  the  twen- 
ty-third mile  post  to  the  county  line" 
is  sufficiently  certain.  Alexander  V. 
State,  16  Ala.  661. 

90.  Ind. — Spear  v.  State,  1  Blackf. 
(2nd  ed.)  517,  where  road  described 
appeared  to  lie  in  two  counties,  in- 
dictment uncertain  which  did  not  al- 
lege in  which  county  that  part  of  road 
lay  over  which  defendant  was  super- 
visor. Mass. — Com.  v.  Inhab.  of  North 
Brookfield,  8  Pick.  463,  where  road 
lay  through  two  towns,  indictment 
fatally  defective  which  left  it  uncer- 
tain in  which  of  the  towns  the  un- 
repaired part  of  the  highway  lay.  Eng. 
Eex  v.  Inhab.  of  Bondgate,  1  Ad.  & 
El.  744,  28  E.  C.  L.  347,  110  Eng.  Ee- 
print  1392;  Eex  v.  Upton-on-Sevrern,  6 
Car.  &  P.  133,  25  E,  C.  L.  358. 

See  also  State  v.  Northumberland,  46 
N.  H.  156,  wherein,  the  court  said  that 
"in  indictments  against  towns  for  not 
repairing  highways,  it  is  essential  that 
it  be  alleged  that  the  highway  is  with- 
in its  limits." 

Sufficient  Description. — An  indict- 
ment charging  that  the  defendant  was 
supervisor  of  the  .highways  in  road- 
district  No.  1  in  the  township  of  W., 
county  of  O.,  and  that  he  wilfully  suf- 
fered that  part  of  the  road  running 
from  S.  in  said  county  in  the  direction 
of  G.  in  said  county,  situate  in  said 
road-district,  to  be  obstructed,  suffi- 
ciently describes  the  road,  and  that  part 
of  it  said  to  be  obstructed,  to  be  within 
the  district  of  which  the  defendant  was 
supervisor.  State  v.  Harsh,  6  Blackf. 
(Ind.)   346. 

Alternative  Form  of  Allegation  In- 
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indictment  need  not  contain  a  distinct  and  direct  averment  that  the  road 
referred  to  is  in  the  county  of  venue.91  And  it  is  generally  agreed  that 
the  termini  of  the  road  need  not  be  stated  in  the  indictment;92  nor  is 


sufficient. — An  indictment  against  a 
town  which  alleges  the  highway  to 
extend  into  three  towns,  and  that  "the 
said  road  or  that  part  of  it  in  M"  is 
out  of  repair,  is  insufficient.  .  "This 
alternative  form  of  allegation  is  in- 
sufficient. The  indictment  may  all  be 
true,  and  yet  M  be  in  no  fault.  The 
defective  part  of  the  road  may  be  in 
the  other  towns."  State  v.  Milo,  32 
Me.  55. 

91.  State  v.  Lee,  15  Tex.  252;  Howell 
v.  State,  29  Tex.  App.  592,  16  S.  W. 
533. 

"It  is  not  perceived  that  there  is 
any  more  necessity  of  a  Sistinet  aver- 
ment that  the  road  was  in  the  county 
in  this  case,  than,  in  the  case  of  an 
indictment  for  an  assault,  that  the 
party  assaulted  was  in  the  county. 
The  party,  it  is  true,  in  the  one  case, 
could  not  be  guilty  of  the  offense  un- 
less Ihe  road  was  situated  in  the  coun- 
ty, nor,,  in  the  other,  could  he  be 
guilty  of  the  assault  unless  the  per- 
son assaulted  was  in  the  county;  but 
it  was  never  supposed  necessary  that 
the  indictment  should  contain  a  dis- 
tinct averment  of  that  fact."  State 
v.  Lee,  15  Tex.  252. 

Where  the  indictment  avers  the  hap- 
pening in  the  county,  of  the  several 
derelictions  of  duty  with  ■  which  the 
defendant  is  charged,  and  which  con- 
stitute the  offense,  it  is  sufficiently 
charged  to  have  been  committed  in  the 
county.     State  v.  Lee,  15  Tex.  252. 

Where  the  indictment  alleged  that 
the  defendant,  late  of  the  county  of 
P.,  on  the  date  mentioned,  in  the 
county  and  state  aforesaid,  was  the 
duly  appointed  overseer  of  a  public 
road  then  and  there  situate,  to-wit: 
Section  2,  road  precinct  No.  3,  begin- 
ning at  the  gate  on  south  side  of  the 
pasture  of  a  person  named,  and  thence 
to  M  county  line,  and  that  he  wilfully 
failed,_  neglected,  and  refused  to  keep 
the  said  road,  in  his  said  precinct  and 
district,  in  good  repair,  it  sufficiently 
charged  that  the  road  was  in  F.  county 
and  was  section  2  of  road  precinct 
No.  3  in  said  county.  Howell  v.  State, 
29  Tex.  App.  592,  16  S.  W.  533. 

Description  Aided  by  Judicial  Notice. 
Where  the  county  limits,  and  also  the 
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boundaries  of  the  several  towns  of  a 
state,  are  prescribed  by  public  statutes, 
of  which  the  courts  are  bound  to  take 
notice  judicially,  and  when  from  these 
limits  or  boundaries,  it  appears  that 
every  part  of  a  town  is  .in  the  same 
county,  the  courts  can  judicially  take 
notice  of  such  fact.  Where  it  appears 
therefore  that  the  town,  S.,  lies  wholly 
in  the  county  of  H,  and  the  indictment 
alleges  that  the  inhabitants  of  said 
town  of  S,  in  the  eounty  of  H,  ought 
to  repair,  and  that  the  defective  road 
lies  in  S  aforesaid,  the  court  can  take 
notice  that  the  defective  road  lies  also 
in  the  cdunty  of  H.  Com.  v.  Inhab.  of 
Springfield,  7  Mass.  9.  But  when,  from 
the  terms  of  the  location  of  a  town  oi 
district,  by  the  act  of  incorporation, 
the  court  cannot  conclude  that  the 
whole  town  or  district  lies  in  one  coun- 
ty, then  the  indictment  ought  to  de- 
scribe the  offense  as  committed,  not 
only  in  such  town,  but  also  in  the 
county  where  it  is  found.  And  in 
places  unincorporated,,  a  similaT  cer- 
tainty will  be  expected.  Com.  v.  Inhab. 
of  Springfield,  7  Mass.  9.  See  7  Ency.  ., 
of  Ev.  971. 

92.  Ind.— State  v.  Harsh,  6  Blackf. 
(Ind.)  346.  Mass. — Com.  v.  Inhab.  of 
Newbury,  2  Pick.  51.  N.  H. — State  v. 
Northumberland,  46  N.  H.  156.  Bng. 
Rex  v.  Inhab.  of  St.  Weonard's;  6  Car. 
&  P.  582,  25  E.  C.  L.  586. 

Better  Practice  To  Set  Out  Termini 
It  seems  not  to  be  necessary  in  an  in- 
dictment for  not  repairing  a  highway," 
to  set  out  the  termini  a  quo  and  ad 
quern  of  the  way,  though  it  is  certain- 
ly better  to  be  thus  particular',  and  is 
more  consistent  with  the  general  course 
of  criminal  proceedings,  which  require 
certainty  whenever  it  is  attainable. 
Com.  v.  Inhab.  of  Newbury,  2  Pick. 
(Mass.)   51. 

But  if  stated,  they  must  be  proved 
as  laid,  since  any  material  variance  is 
fatal.  State  «.  Northumberland,  46  N. 
H.  156;  Bex  v.  Inhab.  of  St.  Weonard's, 
6  Car.  &  P.  582,  25  E.  G.  L.  586. 

Stating  a  road  to  be  out  of  repair 
"from  and  through"  a  place,  excludes 
the  terminus.  Hex  v..  Inhab.  of  Upton- 
on-Sevrern,  6  Car.  &  P.  133,  25  E.  C.  L. 
358. 
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it  always  necessary  to  set  forth  the  width  of  the  highway.93  And  it  is 
sufficient  to  state  that  the  road  in  question  is  a  highway,  without  ac- 
counting for  its  origin.94 

(B.)  Charging  Duty  To  Repair.  —  An  indictment  must  of  course  set 
forth  facts  showing  that  the  duty  of  repair  devolved  upon  defendant."5 
When  by  the  common98  or  general97  law  it  is  the  duty  of  the  defendant 
to  repair  the  portion  of  the  highway  described  no  further  averments 
are  necessary  to  show  his  duty  with  respect  to  this  matter,  It  is  other- 
wise, however,  where  the  person  charged  was  not  bound  by  the  com- 
mon law  and  of  common  right  to  repair,98  or  where  his  duty  is  imposed 
by  a  private  statute.99 


93.  State  v.  Madison,  63  Me.  546, 
Contra,  Bex  v.  Inhab.  of  Hatfield,  Cas. 
T.  Hard.  316,  95  Eng.  Eeprint  204; 
Eex  v.  Inhab.  of  All  Saints,  Cas.  T. 
Hard.  105,   95   Eng.   Eeprint   65. 

Where  the  length,  direction  and  ter- 
mini are  distinctly  alleged  in  the  in- 
dictment, the  defendants  are  thus  suf- 
ficiently informed  what  highway  is 
meant,  and  an  additional  allegation  of 
the  width  of  the  highway  is  not  neces- 
sary to  enable  them  to  prepare  their 
defense.  State  v.  Inhab.  of  Madison, 
63  Me.  546. 

94.  Ind. — Tate  v.  State,  5  Blackf. 
73.  Me. — State  v.  Inhab.  of  Madison, 
63  Me.  546.  N.  H. — State  v.  Eaymond, 
27  N".  H.  388.  Eng. — Eeg.  v.  Inhab.  of 
Turweston,  16  Q.  B.  109,  117  Eng.  Ee- 
print 820. 

Surplusage. — In  state  v.  Inhab.  of 
Madison,  63  Me.  546,  the  court  said: 
"It  was  not  necessary  to  allege  in  the 
indictment  the  authority  by  which  the 
highway  was  laid  out.  Therefore,  the 
clause  in  the  indictment,  'as  laid  out 
by  the  town  of  Madison,'  may  be  re- 
garded as  surplusage.  The  general  al- 
legation that  the  highway  was  situated 
in  the  town  of  Madison,  and  was  duly 
and  legally  laid  out  and.  established,  is 
sufficient  to  authorize  the  admission  of 
evidence  of  its  location  by  the  county 
commissioners,  or  by  that  town,  as  the 
.presiding  justiee  ruled." 
- .  95.  See  cases  in  following  notes,  and 
in  general,  the  title  "Indictment  and 
Information." 

96.  N.  J. — State  v.  Middlesex,  etc. 
Co.,  67  N.  J.  L.  14,  50  Atl.  354;  State 
v.  New  Jersey  Tpk.,  16  N.  J.  L.  222. 
N..  C— State  v.  Fishblate,  83  N.  C.  654; 
State  v.  Patton,  26  1ST.  C.  16;  State  v. 
Comrs.  of  Halifax,  15  N.  C.  345.  Wis. 
Town  of  Byron  v.  State,  35  Wis.  313. 

At  common  law,  the  general  charge 
of  repairing  all  highways  lay  on  the 


parishes  through  which  they  passed. 
It  was  therefore  sufficient  for  an  in- 
dictment against  a  parish  for  not  re- 
pairing, to  show  that  the  road  in  ques- 
tion was  a  highway,  that  it  was  situated 
within  the  parish,  and  that  it  was  out 
of  repair.    3  Chitty's  Crim.  Law  *569. 

97.  State  v.  Miller,  100  N.  C.  543, 
5  S.  E.  925.  And  see  State  v.  Mc- 
Dowell, 84  N.  C.  798. 

98.  3  Chitty's  Crim.  Law  *571,  citing 
Eex  v.  Inhab.  of  Great  IjSroughton,  5 
Burr.  2700,  98  Eng.  Eeprint  418,  hold- 
ing ah  indictment  against  a  division  of 
a  parish  for  not  repairing  a  highway 
must  show  for  what  reason  the  inhab- 
itants are  liable. 

Eoad  of  Designated  Class.— If,  under 
the  statute,  a  road  overseer  is  only 
bound  to  keep  a  road  of  a  designated 
class  in  repair,  and  not  bound  to  keep 
in  repair  such  roads  as  are-  not  pro- 
vided for  in  the  act,  and  for  which 
he  has  no  funds  in  his  hands,  the  in- 
dictment should  charge  that  the  road 
is  a  road  of  the  designated  class,  or 
that  it  is  a  road  which  the  defendant 
is  bound  by  law  'to  keep  in  repair,  or 
that  it  is  a  road  which  the  county 
court,  where  that  court  is  given  power 
and  control  over  the  same,  has  ordered 
him  to  keep  in  repair.  Massure  v.  State, 
36  Tex.  377,  defect  ground  for  motion 
in,  arrest  of  judgment. 

99.  State  v.  Miller,  100  N.  C.  543,  5 
S.  E.  925;  State  v.  McDowell,  84  N.  C. 
798. 

When  the  duty  of  a  particular  per- 
son, or  of  several  persons,  to  repair  a 
particular  road,  is  imposed  by  a  private 
statute,  it  is  necessary  to  charge  that 
' '  it  became  and  was  the  duty, ' '  etc., 
of  the  persohs  eharged  in  the  indict- 
ment. State  v.  Miller,  100  N.  C.  543, 
5  S.  E.  925;  State  v.  McDowell,  84  N".  C. 
798. 
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If  the  duty  of  the  defendant  to  repair  becomes  such  by  reason  of 
election  or  appointment  to  the  office  of  road  overseer,  or  the  like,  the 
indictment  should  state  that  he  was  in  office  during  the  period  com- 
plained of.1  And  where  the  law  provides  that  the  board  of  supervisors 
may  by  vote  permit  the  repair  of  roads  by  contract,  an  indictment  >■ 
against  one  contracting  to  keep  a  road  in  repair  must  show  that  such- 
method  was  put  in  operation,2  that  the  contract  was  let  in  accordance 
with  the  provisions  of  the  statute,3  to  the  defendant,  for  the  part  of 
the  road  in  question.4 

(C.)  Charging  Neglect  of  Duty.  —  Since  various  duties  are  required  of 
highway  officers  towards  keeping  the  public  roads  in  repair,  and  differ- 
ent modes  provided  for  punishing  the  failure  to  perform  those  duties,5 
the  indictment  or  presentment  should  charge  with  such  a  degree  of 
precision  as  will  prevent  different  prosecutions  for  the  same  thing,  the 
offense  or  neglect  of  duty,6  together  with  the  time  of  the  failure 
thereof.7 


1.  State  v.  Hageman,  13  N.  J.  L. 
314. 

It  ought  to  state  when  he  was 
elected,  when  his  office  commenced  or 
when  it  terminated,  and  that  he  was 
in  office  during  the  period  complained 
of.     State  v.  Hageman,  13  N.  J.  L.  314. 

In  an  indictment  against  supervisor 
of  the  public  highway  for  neglecting 
or  refusing  to  open-  or  repair  a  public 
highway,  it  is  sufficient  to  aver  that 
he  was  duly  elected  by  the  qualified 
voters  of  the  township,  and  took  upon 
himself  the  duties  of  the  office.  Edge 
v.  Com.,  7  Pa.  275. 

2.  Gilmore  v.  State  (Miss.),  33  So. 
171;  Elmore  v.  State,  81  Miss.  422,  33 
So.  225. 

3.  Elmore  v.  State,  81  Miss.  422,  33 
So.  225. 

If  the  statute  requires  that  before 
letting  such  contract  the  roads  be  di- 
vided into  districts  and  separate  con- 
tracts be  let  for  each  district,  the  in- 
dictment must  also  allege  that  such 
division  was  made  by  the  proper 
authorities.  Elmore  v.  State,  81  Miss. 
422,   33   So.   225. 

4.  Burkett  v.  State  (Miss.),  33  So. 
221;  Elmore  v.  State,  81  Miss.  422,  33 
So.  225. 

5.  Com.  v.  M'Dowell,  3  Bibb  (Ky.) 
24. 

6.  Com.  v.  M'Dowell,  3  Bibb  (Ky.) 
24.  And  see  Elmore  v.  State,  81  Misa. 
422,  33  go.  225. 

It  is  not  sufficient  to  allege  generally 

a  breach   of  duty,  but  the  indictment 

must  charge  specifically  what  duty  has 

been  neglected.    State    v.    Comrs.    of 
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Halifax,  15  N.  C.  345.  See  also  State 
v.  McDowell,  84  N".  C.  798. 

7.  Com.  v.  McDowell,  3  Bibb  (Ky.) 
24;  Burkett  v.  State  (Miss.),  33  So.  221; 
Cain  v.  State,  81  Miss.  420,  33  So.  222. 

Within  a  Specified  Time. — A  charge 
of  not  keeping  a  road  in  repair  within 
three  months  was  held  uncertain.  Com. 
v.  McDowell,  3  Bibb  (Ky.)  24,  de- 
cided at  the  spring  term,  1813,  by  Lo- 
gan, J.  But  see  Read  ■».  Com.,  3  Bibb 
(Ky.)  484,  decided  at  fall  term  by 
Owsley,  J.,  holding  that  a  charge  that 
the  road  had  been  "out  of  repair  for 
3  months  then  last  past,"  was  suffi- 
cient. 

Time  or  Opportunity  To  Put  in  Re- 
pair.— In  Cain  v.  State,  81  Miss.  420, 
33  So.  222,  the  court  said:  "To  con- 
stitute a  criminal  neglect  of  duty  by 
a  road  overseer,  under  our  present 
laws,  it  is  necessary  not  only  that  the 
indictment  allege  an  appointment  of 
the'  accused  as  such  overseer,  and  a  no- 
tice £o  him  thereof,  but  also  that,  after 
such  appointment  and  notice,  he  suffered 
his  link  of  road  to  remain  out  of  re- 
pair for  more  than  ten  days  at  one 
time,  unhindered  by  extreme  '  bad 
weather  or  other  unavoidable  cause. 
As  to  an  overseer,  therefore,  he  would 
not  be  indictable,  except  for  such  neg- 
lect of  duty  as  he  by  diligence  might 
have  prevented;  and  it  is  not  reason- 
able to  be  supposed  that  the  legislature, 
in  respect  to  the  same  duty  by  road 
contractors,  would  impose  a  greater  bur- 
den upon  the  latter  than  upon  the 
former.  To  make  a  road  contractor 
punishable  for   the   non-repair   of  his 
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If  the  statute  makes  the  wilful  failure  or  neglect  to  repair  an  essen- 
tial ingredient  of  the  offense,  the  indictment  must  state,  in  terms  or  in 
substance,  that  the  failure  was  wilful.8  Though  there  is  authority  to 
the  contrary,9  it  has  been  held  the  indictment  need  not  show  that  de- 
fendant had,  available  funds  or  means  to  repair  the  road,10  this  being 
matter  of  defense.11  Nor  is  it  necessary  to  allege  that  the  highway 
tribunal  had  not,  by  an  order  entered  of  record,  authorized  a  less 
width  than  that  required  by  statute  to  be  kept  in  repair.12 


road  before  he  had  time  or  opportunity 
to  put  it  in  good  condition  would  work 
inconvenience,  and  nihil  quod  est  incon* 
veniens  est  Ucitum.  The  indictment  is 
defective,  and  the  demurrer  to  it  should 
have  been  sustained."  To  same  effect 
is  Burkett  v.  State  (Miss.),  33  So.  221. 

8.  State  v.  Levens,  22  Mo.  469  (un- 
der B.  C.  1845,  p.  960) ;  State  v.  Miller, 
100  N.  0.  543,  5  S.  E.  925  (under  Code, 
1883,  §1054). 

9.  See  Lequat  v.  People,  11  111.  330 
(holding  under  an  early  Illinois  stat- 
ute that  a  road  supervisor  was  not 
bound  at  all  events,  to  open  and  keep 
a  new  road  in  repair,  but  only  to  do 
this,  so  far  as  the  labor  under  his  con- 
trol would  enable  him  to  do  so,  and 
since  the  exception  was  contained  in 
the  same  clause  which  imposed  the 
duty,  it  should  therefore,  have  been 
negatived  in  the  indictment) ;  and 
People  v.  Adsit,  2  Hill  (N.  T.)  619 
(holding  that  an  indictment  against 
commissioners  of  highways  for  not  re- 
pairing a  bridge  is  defective,  unless  it 
avers  that  the  defendant  had  funds  or 
other  means  to  defray  the  expense  of 
the  repairs). 

10.  State  v.  Brown,  8  Blackf.  (Ind.) 
69;  State  v.  Harsh,  6  Blackf.  (Ind.) 
346;  Tate  v.  State,  5  Blackf.  (Ind.) 
73. 

Qualification  Bather  Than  Proviso. 
In  State  v.  Brown,  8  Blackf.  (Ind.) 
69,  the  section  of  the  statute  (B.  S. 
1838,  p.  499,  |55)  upon  which  the  in- 
dictment was  predicated,  enacted  that 
in  all  cases  where  the  supervisor  shall 
wilfully  fail  or  neglect  to  keep  the 
road  in  his  district  in  as  good  repair 
as  the  available  labor  or  other  means 
will  enable  him,  he  shall  be  fined,  etc. 
The  circuit  court  quashed  the  .indict- 
ment, because  it  did  not  aver  that  the 
road  was  not  kept  in  as  good  repair  as 
the  available  labor  or  other  means  en- 
abled the  supervisor  to  keep  it.  The 
court  through  Perkins,  J.,  said:  "We 
are  well  aware  of  the  rule  of  law  re- 


quiring indictments  upon  statutes  to 
show,  that  the  defendant  does  not  come 
within  any  proviso  or  exception  con- 
tained within  the  body  of  the  section 
creating  the  offense;  but  we  are  not 
convinced  of  its  applicability  to  this 
case.  We  doubt  whether  the  clause 
in  question,  claimed  as  a  proviso,  should 
not  rather  be  regarded  as  but  express- 
ing a  mere  qualification  of  the  section 
of  the  statute  that  the  law  would 
equally  imply  were  it  not  expressed, 
and  which  need  not  be  negatived-  in 
pleading,  but  may  be  made  available 
by  way  of  defense.  Suppose  the  sec- 
tion of  the  statute  in  question  had  sim- 
ply enacted  that  if  the  supervisor 
neglected  and  failed  to  keep  the  high- 
way in  his  district  in  good  Tepair,  he 
should  be  fined,  etc.,  could  he  not  have 
successfully  defended  an  indictment 
upon  the  section  thus  framed,  for  fail- 
ing to  keep  the  road  in  repair,  by  show- 
ing that  he  had  kept  the  road  in  as 
good  repair  as  a  faithful  application 
of  all  the  means  the  law  had  placed 
in  his  power  would  enable  him  to  dp? 
If  so,  the  law  is  not  different,  in  effect, 
with  the  qualification  expressed  from 
what  it  would  have  been,  had  it  been 
left  to  implication;  yet  in  the  latter 
event,  no  one  would  have  contended 
that  the  indictment  should  have  neg- 
atived the  qualification.  There  can  be 
no  reason  assigned  why  it  should 
where  the  qualification  is  expressed." 
Such  an  averment,  however,  if  neces- 
sary, is  substantially  contained  in  an  in- 
dictment alleging  the  road  to  be  so  ob- 
structed by  'trees,  wood,  and  timber, 
lying  along  and  across  the  same,  as 
to  be  nearly  impassable  for  footmen  and 
teams.  State  v.  Brown,  8  Blackf. 
(Ind.)   69. 

11.  State  v.  Harsh,  6  Blackf.  (Ind.) 
346;  Tate  v.  State,  5  Blackf.  (Ind.) 
73. 

12.  Com.  v.  Howard,  1  Gratt.  (Va.) 
555,  indictment  for  not  keeping  a  pub- 
lic road  well  cleared  and  smoothed,  and 
thirty  feet  wide. 
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(D.)  Conclusion.  —  If  the  prosecution  is  against,  one  whose  duty  to 
repair  is  enjoined  wholly  by  statute,  the  indictment  must  allege  the 
offense  contra  formam  statuti;13  the  rule  is  otherwise,  however,  where 
the  liability  is  based  on  the  common  law.14     - 

c.  The  Trial.  —  Variance.  —  The  allegations  ^of  the  indictment  or  the 
complaint  and  the  proof  must  substantially  correspond.15  A  material 
variance16  between  the  offense  or  duty  charged,  and  that  proved,  is 
fatal. 

3.  Action  for  Statutory  Penalty.  —  "Where  a  statute  providing  a 
civil  action  for  a  penalty  for  failure  to  keep  the  highways  in  repair,17 
requires  the  suit  to  be  brought  by  a  designated  omcer,ls  no  other  in- 
former can  bring  the  action.19 


13.  Com.  v.  Inhab.  of  Springfield,  7 
Mass.  9.  S'ee  generally  the  title  "In- 
dictment and  Information." 

Pennsylvania. — An  indictment  against 
supervisors  of  the  public  roads,  for  not 
keeping  them  in  repair,  must  include 
"to  the  common  nuisance  of  the  cit- 
izens of  the  Commonwealth  of  Penn- 
sylvania." Crraffins  v.  Com.,  3  Pen.  & 
W.  502. 

Where  Plural  Necessary. — If  one  stat- 
ute prescribes  the  duty  of  overseers 
of  the  road,  and  another  makes  the 
omission  of  that  duty  indictable,  an 
indictment  against  an  overseer  should 
conclude  "against  the  form  of  the 
statutes."  If  in  the  singular,  "stat- 
ute," it  is  defective.  State  v.  Pool, 
13  N.  C.  202. 

14.  State  v.  Mayor,  etc.,  11  Humph. 
(Tenn.)  217,  should  conclude  as  at 
common  law.  See  generally  the  title 
"Indictment  and  Information." 

15.  An  indictment  against  a  town 
for  suffering  a  highway  to  be  out  of 
repair  _  is  supported  by  proof  that  the 
way  is  inconvenient,  without  proof 
that  it  is  absolutely  unsafe.  Com.  v. 
Inhab.  of  Taunton,  16  Gray  (Mass.) 
228. 

Where  the  information  charged  the 
offense  of  neglect  to  keep  an  existing 
highway  in  good  repair,  proof  that  the 
highway  was  new  and  had  not  been 
made  was  a  fatal  variance.  Town  of 
Walpole  v.  State,  16  N.  H.  157. 

16.  Where  the  indictment  alleged 
that  the  whole  of  an  existing  highway 
was  within  a  given  township,  and  that 
such  township  was  obligated  to  keep 
it,  in  its  entire  width  and  length,  iri 
repair,  and  the  evidence  showed  that 
the  boundary- of  the  township  ran  only 
to  the  center  line  of  the  road,  and 
that  one-half  of  it  was  in  another  town- 
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ship,  the  variance  was  fatal.  "A  mis- 
description of  public  duty  is  manifest- 
ly fatal,  both  on  principle  and  author- 
ity." Twp.  of  Lodi  v.  State,  53  N.  J. 
L.  259,  21  Atl.  457. 

Immaterial  Variance. — A  variance  be- 
tween the  description  of  the  road  in 
the  indictment  and  that  in  the  order 
of  court  establishing  it  is  immaterial, 
where  it  is  proved  to  be  the  same  road, 
and  the  description  in  the  indictment 
is  appropriate.  Sigler  v.  State,  J.7  Tex. 
304. 

Where  a  road  was  described,  in  an 
indictment,  as  leading  southerly,  pass- 
ing by  houses  of  certain  individuals 
named,  through  one  town  to  and  across 
the  north  line  of  another  town,  and 
the  evidence  proved  such  description, 
except  as  to  the  line  of  the  latter  town, 
which  line  was  proved  to  be  more  near- 
ly a  west  than  a  north  line,  the  vari- 
ance relating  to  the  line  was  not  fatal, 
as  the  more  decisive  parts  of  the  de- 
scription were  proved  as  laid.  State 
v.  Town  of  Fletcher,  13  Vt.  124. 

17.  See  Trustees  of  White  River 
Twp.,  etc.  v.  Cottom,  11  Ind.  216; 
Thornton  v.  Springer,  5  Tex.  587  (un- 
der §§4,  11,  Laws  of  1848,  p.  99).  See 
in  general  the  title  "Penalties,  For' 
feitures  and  Fines." 

18.  •  Trustees  of  White  Eiver  Twp., 
etc.  v.  Cotton,  11  Ind.  216,  by  the 
treasurer  of  the  township,  in  the  name 
of  the  township  trustees. 

19.  Trustees  of  White  Eiver  Twp. 
v.  Cottom,  11  Ind.  2161. 

The  suit  is  to  be  brought  by  the 
officer  named,  and  is  under  his  con- 
trol, and  may  be  dismissed  by  him 
whenever  he  sees  fit  to  dismiss  it. 
Trustees  of  White  Eiver  Twp.  v.  Cot- 
tom, 11  Ind.  216. 
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Pleading.  —  The  complaint  or  motion  must  state  the  facts  showing 
the  liability.20  s 

4.  Compelling  Repairs  by  Mandamus.21  —  a.  In  General.  —  Mand- 
amus is  a  proper  remedy  to  compel  a  municipality  or  its  highway  officer 
to  perform  the  duty  of  keeping  the  roads  and  streets  in  good  repair,-2 
provided,  however,  the  law  furnishes  no  other  adequate  remedy.23 

b.  Parties.  —  Any  person  having  an  interest  in  the  matter  can,  as 
relator,  maintain  the  action.24 

c.  Pleading.  —  The  petition  for  the  writ  should  allege  facts  suffi- 
cient to  show  a  duty  upon  the  part  of  the  highway  officer  to  repair.25 
And  since  such  duty  cannot  be  enforced  under  some  statutes  unless 


20.  "Where  it  is  sought  to  recover 
the  penalty  against  an  overseer  who 
holds  his  office  by  appointment,  it 
should  state  that  the  overseer  has  been 
duly  notified  of  his  appointment.  And 
if  the  gravamen  of  the  charge  is  per- 
mitting the  road  to  remain  out  of  re- 
pair a  specified  length  of  time,  the 
complaint  or  motion  should  state  that 
the  road  remained  out  of  repair  for 
such  period  of  time.  Thornton  v. 
Springer,   5   Tex.   587. 

21.  See  generally  the  title  "Man- 
damus." 

22.  Tfi. — People  ex  rel.  Burke  v. 
Bloomington,  63  111.  207  (mayor  and 
city  council)  ;  Klein  v.  People, '  31  111. 
App.  302.  Ind. — Rodenbarger  v.  State 
ex  rel.  Stephenson,  165  Ind.  685,  76 
1ST.  E.  398  (road  supervisor);  State 
ex  rel.  Cutter  v.  Kamman,  151  Ind.  407, 
51  N.  E.  483  (road  supervisor  and 
trustee  of  town).  Ky. — Catlettsburg 
v.  Kinner,  13  Bush  334;  Hammar  v. 
City  of  Covington,  3  Met.  494. 

See  also  Highway  Comrs.  v.  High- 
way Comrs.,  74  111.'  App.  185  (holding 
mandamus  proper  remedy  to  compel  al- 
lotment of  road  for  purposes  of  re- 
pair), and  Monroe  County  v.  State,  63 
Miss.  135  (holding  it  proper  remedy 
to  compel  officer  to  provide  implements 
for  making  repairs). 

23.  State  ex  rel.  Cutter  v.  Kamman, 
151  Ind.  407,  51  N.  E.  483.  And  see 
also  Sweet  v.  Conley,  20  R.  I.  381,  39 
Atl.  326. 

The  fact  that  a  party  is  liable  to 
indictment  and  punishment,  or  for- 
feiture, which  may  be  recovered  in  a 
civil  action  for  his  failure  or  refusal 
to  perform  a  duty  imposed  by  law, 
does  not  constitute  any  objection  to 
the  granting  of  the  writ,  for  the  reason 


that  such  proceedings  cannot  compel 
the  performance  of  official  duty,  and 
therefore  such  remedies  are  not  ade- 
quate. State  ex  rel.  Cutter  v.  Kamman, 
151  Ind.  407,  51  N.  E.  483,  overruling 
State  v.  Yant,  134  Ind.  121,  33  N.  E. 
806. 

Repairs  which  exceed  the  available 
funds  cannot  be  compelled.  Justice  v. 
Logan  Twp.,  71  N.  J.  L.  107,  58  Atl.  74. 

24.  State  ex  rel.  Cutter  v.  Kamman, 
151  Ind.  407,  51  N.  E.  483. 

25.  State  ex  rel.  Cutter  v.  Kamman, 
151  Ind.  407,  411,  51  N.  E.  483,  where- 
in the  court  said:  "It  is  next  insisted 
by  appellees  that  it  is  not  averred  that 
the  adjacent  landowner  had  not  re- 
moved the  alleged  obstruction  to  the 
highway,  as  it  was  his  duty  to  do 
under  the  statute.  It  is  alleged  in 
the  petition  and  alternative  writ: 
'Which  part  of  said  road  .  .  .  is  in 
an  almost  impassable  condition  by  rea- 
son of  its  being  washed  into  gulleys, 
and  the  deposit  of  driftwood,  stones 
and  other  debris  thereon,  by  heavy 
rains,  and  has  so  remained  for  more 
than  twelve  months  last  past.'  It  is 
clear  from  this  allegation  that  the 
highway  was  in  the  condition  alleged 
when  the  action  was  commenced,,  and 
had  been  in  that  condition  for  more 
than  twelve  months  before.  Even  if 
the  alleged  gulleys  were  not  an  ob- 
struction of  the  highway  within  the 
meaning  of  section  6831,  Burns'  R.  S. 
1894,  (5080,  Horner's  R.  S.,  1897), 
which  we  need  not  and  do  not  decide, 
yet  it  was  the  duty  of  the  supervisors  ' 
to  keep  said  highway  in  repair,  and  if 
the  adjacent  landowners  failed  to  re- 
move obstructions  as  required  by  said 
section,  it  was  the  duty  of  the  appellee, 
Obertate,  as  supervisor  to  have  it 
done. ' ' 
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there  are  funds  at  the  disposal  ojf  the  officer  for  that  purpose,26  the 
petition  should  allege  that  there  is  a  sufficient  amount  of  funds  at  his 
disposal  for  the  purpose  of  making  the  necessary  repairs.27 

The  writ  should  be  directed  to  the  officers,  whose  duty  it  is  to  keep 
the  highways  or  streets  in  repair,  in  their' official  capacity.28 

The  Return.  —  If  any  facts  exist  on  account  of  which  a  peremptory  - 
writ  should  not  issue,  the  same  must  be  set  up  by  way  of  return  to  the 
alternative  writ.29 

5.  Compelling  Restoration  of  Highway  To  Former  State.  —  a.  In 
General. — -The  duty  of  restoring  a  highway,  upon  or  over  which  a 
railroad  has  been  constructed,  to  its  former  state  of  usefulness  is  im- 
posed upon  the  railroad  company,30  and  the  performance  of  such  duty 
by  the  railroad  company  may  be  compelled  by  mandamus,31  or  by'mand- : 
atory  injunction.32 

b.    Proper  Parties  Plaintiff.  —  The  road  commissioners,  acting  in 
their  official  capacity,  may  institute  a  proceeding  by  mandamus  to 
compel  such  restoration,33  and  the  consent  of  the  attorney  general?.*: 
thereto  is  not  necessary.34    A  town  which  is  legally  responsible  for  the  5 


26.  Justice  v.  Logan  Twp.,  71  N.  J. 
L.   107,  58  Atl.   74. 

27.  Board  of  Gomrs.  v.  State,  42  Kan. 
327,  22  Pac.  326.  See  also  Justice  v. 
Logan  Twp.,  71  N.  J.  L.  107,  58  Atl. 
74. 

28.  People  ex  rel.  Burke  v.  .City  of 
Bloomington,  63  111.  207. 

Where  the  duty  of  keeping  the  streets 
of  a  city  in  repair  was  imposed  upon 
the  city  council,  and  the  charter  pro- 
vided that  the  mayor  should  preside 
at  the  meetings  of  the  council,  the 
writ  was  properly  directed  to  the  mayor 
and  city  council  in  their  official  capac- 
ity, instead  of  to  the  city.  People 
ex  rel.  Burke  v.  City  of  Bloomington, 
63  111.   207. 

29.  State  ex  rel.  Cutter  v.  Kamman, 
151  Ind.  407,  413,  51  N".  E.  483,  and 
generally  the  title  "Mandamus." 

Sufficient  Return. — Board  of  Comrs. 
v.  State,  42  Kan.  327,  22  Pac.  326. 

SO.  See  generally  the  cases  cited 
throughout  this  section. 

31.  U.  S.— State  v.  Lake  Erie,  etc. 
R.  Co.,  83  Fed.  284.  111.— People  ex  rel. 
Bloomington  City  v.  Chicago,  etc.  R. 
Co.,  67  111.  118.  Ind.— Cummins  v. 
Evansville,  etc.  R.  Co.,  115  Ind.  417, 
18  N.  E.  6;  Clawson  v.  Chicago,  etc. 
R.  Co.,  95  Ind.  152;  Indianapolis,  etc. 
R.  Co.  v.  State  ex  rel.  Lawrenceburg 
City,  37  Ind.  489.  Minn.— State  ex  rel. 
City  of  St.  Paul  v.  Minnesota  T.  R. 
Co.,  80  Minn.  108,  83  N.  W.  32,  50  L. 
R.  A.  656;  State  v.  Minneapolis,  etc. 
R.   Co.,   39   Minn.   219,   39   N.   W.   153. 
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N.  Y. — People  ex  rel.  Bacon  v.  North-  ' 
em  Cent.  R.  Co.,  164  N.  Y.  289,  58 
N.  E.  138;  People  ex  rel.  Green  v. 
Dutchess, .  etc.  R.  Co.,  58  N.  Y.  152, 
Pa. — Com.  v.  New  York,  etc.  E.  Co., 
138  Pa.  58,  20  Atl.  951;  Pittsburgh, 
etc.  R.  Co.  v.  Com.  ex  rel.  Atty.-Gen., 
104  Pa.  583.  W.  Va.— Town  of  Mason 
v.  Ohio  R.  R.  Co.,  51  W.  Va.  183,  41 
&.  E.  418;  City  of  Moundsville  v.  Ohio 
R.  R.  Co.,  37  W.  Va.  92,  16  S.  E.  514, 
and  generally  the  title  "Mandamus." 
That  the  railroad  company  is  liable 
to  indictment  for  an  obstruction,  or; 
that  a  penalty  may  be  recovered  from-,! 
it,  or  that  the  city  may  restore  the 
highway  to  such  state,  and  recover  its 
costs,  is  no  reason  why  a  writ  of  man- 
damus should  be  denied.  State  v.  Lake 
Erie,  etc.  R.  Co.,  83  Fed.  284.  And 
see  Indianapolis,  etc.  R.  Co.  v.  State 
ex  rel.  Lawrenceburg  City,  37  Ind.  489, 
and  generally  the  title   "Mandamus." 

32.  N".  J. — Metuchen  v.  Pennsylvania 
R.  Co.,  71  N.  J.  Eq.  404,  64  Atl.  484. 
W.  Va. — Town  of  Mason  v.  Ohio  E.  E. 
Co.,  51  W.  Va.  183,  41  S.  E.  418;  City 
of  Moundsville  v.  Ohio  R.  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514.  Wis.— City 
of  Oshkosh  v.  Milwaukee,  etc.  E.  Co* 
74  Wis.  534,  43  N.  W.  489,  17  Am. 
St.  Rep.-  175;  Town  of  Jamestown  v. 
Chicago,  etc.  R.  Co.,  69  Wis.  648,  34 
N.  W:  728. 

33.  Com.  v.  New  York,  etc.  R.  Co., 
138  Pa.  58,  20  Atl.  951. 

34.  Com.  v.  New  York  etc.  B.  Co., 
138  Pa.  58,  20  Atl.  951. 
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condition  of  highways  within  its  limits,  may  maintain  an  action  for  a 
mandatory  injunction  to  compel  such  restoration.35 

c.  Pleading.  —  The  complaint  should  show  that  the  defendant  has 
had  ample  time  in  which  to  restore  the  highway  to  its  former  condi- 
tion.36 

6.  Actions  for  Damages.  —  Where  the  adjacent  landowner  owns 
the  fee  in  the  highway  he  may  maintain  an  action  of  trespass  for  in- 
juries thereto  not  necessary  to  the  maintenance  or  repair  of  the  high- 
way.37 It  has  been  held,  however,  that  his  remedy  is  not  trespass  but 
a  special  action  on  the  case.38  The  declaration  or  complaint  should  show 
that  the  trespass  complained  of  was  in  a  public  highway.39  Under  the 
general  issue  defendant  may  prove  an  authority  from  the  highway  offi- 
cers to  do  the  act  complained  of.40 

7.  Collecting  for  Improvements  and  Repairs  Made.  —  a.  By  Mu- 
nicipality.—  A  town  or  township  is  entitled  to  recover  from  an  in- 
dividual an  amount  which  it  has  necessarily  expended  in  making  re- 
pairs to  a  highway  which  were  occasioned  by  his  wrongful  act.41 

Proper  Parties  Plaintiff.  —  Such  action  is  properly  instituted  in  the 
name  of  the  town  by  the  highway  commissioners,  in  the  absence  of  a 
statute  specifying  the  manner  in  which  it  shall  be  brought.42 

Pleading.  —  The  complaint  should  show  the  cause  or  occasion  for  the 
repair.43 


35.  Town  of  Jamestown  v.  Chicago, 
etc.  Co.,  69  Wis.  648,  34  N.  W.  728. 

36.  Town  of  Jamestown  v.  Chicago, 
etc.  B.  Co.,  69  Wis.  648,  34  N".  W.  728. 

Where  the  complaint  alleged  that  the 
railroad  company  commenced  destroy- 
ing the  highway  at  a  certain  date, 
which  was  about  two  years  prior  to 
the  commencement  of  the  action,  and 
that  though  requested  by  the  town  to 
perform  its  legal  duty  in  restoring  the- 
same,  it  had.  failed  to  do  so,  it  showed 
prima  facie  that  ample  time  had 
elapsed  for  it  to  perform  that  duty. 
Town  of  Jamestown  v.  Chicago,  etc.  E. 
Co.,  69  Wis.  648,  34  N.  W.  728. 

37.  See  Munson  v.  Mallory,  36  Conn. 
165;  Wolf  v.  Holton,  61  Mich.  550,  28 
N.  W.  524. 

38.  Felch  v.  Gilman,  22  Vt.  38,  in- 
jury from  earth  improperly  piled 
against   fence    of    adjacent    landowner, 

39.  Wolf  v.  Holton,  61  Mich.  550, 
28  N.  W.  524,  wherein  the  declaration 
alleged  generally  the  destruction  of 
corn  and  grass  upon  a  certain  govern- 
ment description,  leading  naturally  to 
the  conclusion  that  it  was  committed 
upon  the  inclosed  and.  cultivated  land 
of  the  plaintiff. 

40.  Munson  v.  Mallory,  36. Conn.  165, 
'  4  Am.  Eep.  52. 

In  an  ordinary  case  of  trespass  to 


land  a  mere  entry  constitutes  a  tres- 
pass and  a  justification  must  be  set  up 
by  a  special  plea  or  in  a  notice  under 
the  general  issue;  but  in  the  case  of 
trespass,  brought  for  an  injury  to  land 
belonging  to  a  highway  such  entry  is 
not  of  itself  a  trespass,  and  it  is  in- 
cumbent on  the  plaintiff  to  prove  as, 
a  part  of  his  case  special  wrongful  acts 
of  the  defendant,  and  the  general  issue 
sufficiently  denies  the  unlawful  char- 
acter of  such  acts.  Munson  p.  Mallory, 
36   Conn.   165,  4  Am.  Eep.  52. 

41.  IU.— Town  of  O 'Fallon  v.  Ohio, 
etc.  E.  Co.,  45  111.  App.  572.  Ind. 
Town  of  Centerville  v.  Woods,  57  Ind. 
192.  Kan. — Carlson  v.  Allen,  90  Kan. 
457,  135  Pac.  669. 

42.  Town  of  0 'Fallon  v.  Ohio,  etc. 
E.  Co.,  45  111.  App.  572. 

43.  Where  the  complaint  averred 
that  the.  plaintiff  town  had  necessarily 
expended  the  sum  of  fifty  dollars, 
which  sum  it  was  worth  to  fill  up  a 
ditch  which  defendant  had  dug  along 
and  across  two  of  the  streets  of  the 
town,  it  sufficiently  showed  the  cause 
or  occasion  for  the  expenditure  by  the 
plaintiff  of  the  sum  named.  Town  of 
Centerville  v.  Woods,  57  Ind.  192. 

Where  the  action  is  by  a  road  super- 
intendent for  moneys  expended  in  re- 
pairing a  highway,  the  complaint  should 
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b.  By  Contractor. —  The  declaration  or  complaint  in  an  action  by  a 
contractor  to  recover  for  improving  or  repairing  a  highway  or  street 
must  allege  every  fact  essential  to  the  cause  of  action.44 

An  answer  setting  up  exhaustion  of  the  fund  appropriated  to  such 
work,  must  show  that  the  plaintiff's  work  was  to  be  covered  by  such 
appropriation.45  ';M, 

Questions  of  fact  are  for  the  jury  where  the  evidence  is  conflicting.*'! 

8.  Restraining  Improvement  or  Repair.  —  The  highway  authorities 
are  generally  clothed  with  discretion,  as  to  the  best  method  of  improv- 
ing the  public  highways  or  streets,  and  an  injunction  will  not  lie  to  re- 
strain any  improvement  initiated  by  them,47  unless  it  is  clearly  alleged - 
and  satisfactorily  proved  that  they  are  about  to  abuse  that  discretion - 
to  the  injury  of  a  third  party.48  In  draining  a  public  road  they  have 
no  right  to  divert  the  water  from  its  natural  course,  and  drain  it  upon 
the  land  of  another;  and  if  they  attempt  to  do  so,  injunction  is  a  proper 
remedy  to  restrain  them.49   • 

C.  Altering  or  Changing  Highways.  —  1.  Generally.  —  The  lo- 
cation of  a  road  and  the  alteration  of  a  road  are  not  one  and  the  same 


allege  that  he  expended  such  money 
upon  the  highway  designated,  and  ac- 
counted for  the  same  in  a  settlement 
with  the  township  board.  Clark  Civil 
Twp.  v.  Brookshire:  114  Ind.  437,  16 
N.  E.  132. 

44.  See  the  following  eases:  Ind. 
Anthony  v.  Williams,  47  Ind.  565.  Kan. 
Eyan  v.  Coldwater,  46  Kan.  242,  26  Pac. 
675.  Mo. — Chambers  v.  St.  Joseph,  33 
Mo.  App.  536.  Vt.— Bill  v.  Town  of 
Woodbury,  54  Vt.  251. 

Where  a  plaintiff  alleged  that  he 
made  a  filling  in  one  of  the  public 
streets  of  a  city  to  an  extent  of  2,200 
yards,  of  the  value  of  $220,  .with  the 
knowledge,  consent  and  direction  of  the 
city,  asked  for  a  judgment  against  the 
city  for  $220,  he  stated  a  cause  of  ac- 
tion for  that  amount.  Eyan  v.  City  of 
Coldwater,   46   Kan.   242,   26   Pac.   675. 

Where  an  action  of  assumpsit  is 
brought  against  the  town,,  the  declara- 
tion is  fatally  defective  where  it  al- 
leges no  promise  by  the  town  to  the 
plaintiffs,  but  on  the  contrary  specially 
avers  that  the  petitioners  for  the  im- 
provement contracted  and  agreed  with 
the  plaintiffs  to  build  the  road.  Bill 
0,  Town  of  Woodbury,  54  Vt.  251. 

Its  sufiiciency  may  be  tested  by  de- 
murrer. Anthony  v.  Williams,  47  Ind. 
565. 

45.  Donovan  v.  Mayor  of  New  York. 
44  Barb.  (N.  Y.)   180. 

46.  McCormick  v.  City  of  Boston, 
120  Mass.  499,  presenting  the  question 
where   the  work   of   repairing  a   road 


was  done  by  the  plaintiff  under  a  con- 
tract of  employment  with  the  agents  of 
the  town  authorized  to  make  it,  or 
ratified  by  those  authorized  to  make  it. 
See  in  general  the  title  "Province  of 
Judge  and  Jury." 

47.  HI.— Hotz  v.  Hoyt,  135  111.  388, 
398,  25  N.  E.  753.  Ind.— Cason  v.  Leb- 
anon, 153  Ind.  567,  55  N.  E.  768.  Wash. 
Seattle  Transfer  Co.  v.  Seattle,  27  Wash. 
520,  68  Pac.  90. 

And  see  Warfel  v.  Cochran,  34  Pa. 
381. 

48.  Hotz  v.  Hoyt,  135  HI,  388,  398, 
25  N.  E.  753. 

49.  111. — Comrs.  of  Highways  v.  Fos- 
ter, 134  111.  App.  520;  Hotz  v.  Hoyt,' 
34  111.  App.  488.  Ind.— Cauble  v.  Hul'tz, 
118  Ind.  13,  20  N".  E.  515.  Mich.— Smith 
v.  Twp.  of  Eaton,  138  Mieh.  511,  101 
N.  W.  661;  Conrad  v.  Smith,  32  Mich. 
429?  N.  J. — Slack  v.  Lawrence  Twp 
(N.  J.  Eq.),  19  Atl.  663.  Pa.— See 
Woodroffe  v.  Hagerty,  35  Pa.  Super. 
576.  Vt.— Whipple  v.  Village  of  Fair 
Haven,  63  Vt.  221,  21  Atl.  533. 

But  an  injunction  will  not  be  granted 
until  the  facts  are  established  by  the 
verdict  of  a  jury,  if  they  are  disputed. 
Woodroffe  v.  Hagerty,  35  Pa.  Super. 
576. 

Such  suit  lies  at  the  instance  of  the 
owner  of  the  land  upon  which  the 
water  is  proposed  to  be  turned.  Comrs. 
of  Highways  v.  Foster,  134  111.  App. 
520;  Smith  v.  Twp.  of  Eaton,  138  Mich, 
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thing,60  though  in  many  states  the  same  statutory  proceedings  are  ap- 
plicable in  both  cases.51  A  change  of  highway  implies  a  departure  from 
the  line  already  established,  the  opening  of  a  new  road,  and  the  vaca- 
tion of  at  least  a  part  of  the  old  road.5a 

2.  Necessity  for  Review  of  Statutory  Proceedings.  —  The  authori- 
ties upon  whom  original  jurisdiction  over  the  subject  of  roads  or  high- 
ways is  conferred  may  alter  a  public  road  at  their  discretion,  follow- 
ing the  mode  pointed  out  by  law,  and  the  courts  will  not. interfere  with 
the  exercise  of  that  discretion,  unless  it  is  manifestly  abused.53 

3.  Methods  of  Review.  —  a.  Appeal  and  -Error.  —  An  appeal  is 
^frequently  provided  by  statute  as  a  method  of  reviewing  the  proceed- 
ings of  the  highway  board  or  tribunal  in  the  altering  or  changing  of  a 
highway  or  road.5*   And  it  is  only  by  virtue  of  such  statutes  that  there 


50.  Ford  v.  Erskin,  109  Me.  164,  83 
Atl.  455. 

51.  See  generally  the  statutes  of  the 
several  states. 

For  methods  of  reviewing  statutory 
proceedings  for  laying  out  and  estab- 
lishing highways,  see  supra,  II,  A,  2. 
.  52.  See  the  following  cases:  Ga. 
Ponder  v.  Shannon,  54  Ga.  187.  Ind. 
Kelley  v.  Augsperger,  171  Ind.  155,  85 
N.  E.  1004;  Bowers  V.  Snyder,  88  Ind. 
802.  Mass. — Bigelow  V.  Worcester,  169 
Mass.  390,  48  N.  E.  1.  N.  Y.— People 
ex  rel.  Bowen  v.  Jones,  63  N.  Y.  306. 
Ore. — Heiple  v.  Clackamas  County,  20 
•Ore.  147,  25  Pac.  291.  Pa.— Manheim 
TownsKip  Road,  12  Pa.  Super.  279. 
W.  Va. — Conrad  v.  County  of  Lewis, 
10  W.  Va.  784.  Wis. — Harrison  v. 
Board  of  Supervisors,  51  Wis.  645,  8 
N.  W.  731. 

A  proceeding  to  "change"  part  of  a 
road  from  one  location,  to  another  neces- 
sarily involves  a  vacation  of  the  old 
road  to  the  extent  required  to  make 
the  change.  Manheim  Twp.  Road,  12 
Pa.  Super.  279. 

53.  See  the  •  following  cases:  Ala. 
Rudolph  v.  City,  of  Birmingham,  65  So. 
1006;  Comrs.'  Court  v.  Hearne,  59  Ala. 
371.  (Ja. — Ponder  v.  Shannon,  54  Ga. 
187.  Mass. — City  of  Cambridge  v. 
County  Comrs.,  167  Mass.  137,  44  N.  E. 
1089.  N\  H.— Clement  v.  Burns,  43  N. 
H.  609.  Pa.— Loretto  Road,  29  Pa.  350. 
Tex.— Smith  v.  Ernest,  46  Tex.  Civ. 
App.  247,  102  S.  W.  129. 

"Original  jurisdiction  is  granted  by 
the  constitution  to  the  ordinary  or 
county  commissioners  over  the  subject 
of  roads,  bridges,  etc.  The  judge  of 
the  superior  court  may,  in  a  proper 
<<3Se?  by  cextiQrari;   correct  the  errors 


of  all  inferior  judicatories.  But  this  is 
only  a  power  to  correct  errors,  not  a 
concurrent  jurisdiction  over  the  subject. 
It  is  evidently  proper  that  these  mat- 
ters shall  be  in  the  discretion  of  the 
county  authorities,  chosen  by  the  peo- 
ple for  'the  purpose.  The  judge  of  the 
superior  court  can  only  interfere  when 
the  county  authorities  violate  the  law, 
but  so  long  as  they  keep  within  their 
legal  power,  the  exercise'  of  their  dis- 
cretion ought  not  to  be  interfered 
with.  They  know  far  better  what  the 
wants  of  the  people  are,  and  are,  within 
their  legal  power,  the  best  judges  upon 
the  whole,  subject."  Ponder  v.  Shan- 
non, 54  Ga.  187. 

That  a  road  would  be  lengthened  by 
a  change,  does  not  show  such  abuse; 
for,  sometimes,  "the  shortest  way 
through  is  the  longest  way  around." 
Smith  v.  Ernest,  46  Tex.  Civ.  App.  247, 
102  S.  W.  129. 

54.  See  generally  the  statutes  of 
the  several  states,  and  the  following 
cases:  la. — Vancleave  v.  Clark,  37  Iowa 
184.  Ky. — Grider  v.  Porter,  7  Ky.  L. 
Rep.  47.  Md. — Jenkins  v.  Riggs,  100 
Md.  427,  59  Atl.  758;  Hazlehurst  v. 
Mayor,  etc.,  37  Md.  199;  Page  v.  Mayor, 
etc.,  34  Md.  558.  Mass. — Inhab.  of  New 
Marlborough  v.  County  Comrs.,  9  Mete. 
423.  Minn. — Wendt  v.  Board  of  Super- 
visors, ■  87  Minn.  403,  92  N.  W.  404. 
N.  H— Peirce'  S.  Portsmouth,  58  N.  H. 
311.  N.  C— Blair  v.  Coakley,  136  N.  C. 
405,  48  S.  E.  804.  Wash.— Hull  v, 
Stephenson,  19  Wash.  572,  53  Pac.  669. 

If  the  county  commissioners,  whe 
have  jurisdiction  to  change  the  loca- 
tion of  a  road,  act  within  their  juris- 
diction, mere  errors  made  by  them  or 
irregularities  in  their  proceedings   are 
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is  any  right  to  appeal  in  such  proceedings.55  Nor  will  a  writ  of  error 
lie  upon  the  part  of  the  state  to  review  such  proceedings,  unless  author-* 
ized  by  statute.56         '  ;| 

b.  Certiorari.  —  Though  a  writ  of  certiorari  will  not  issue  to  review! 
such  proceedings,  where  there  is  a  plain  and  adequate  remedy  by  ap- 
peal,57 or  other  adequate  remedy  at  law,58  in  the  absence  of  such  reme- 
dies, a  writ  of  certiorari  or  of  review  is  an  appropriate  remedy  for  re-, 
viewing  alteration  proceedings,  before  the  board  or  tribunal  having 
original  jurisdiction,59  as  well  as  to  review  the  proceedings  of  the.  court 
or  tribunal  to  which  an  appeal  is  taken  from  the  highway  board.80 

c.  Collateral  Attack.^  —  The  court  or  tribunal  having  original  juris- ; 
diction  of  proceedings  to  alter  or  change  a  highway  having  Once  ac- 
quired such  jurisdiction,  in  accordance  with  the  general  rule,  its  pro- 
ceedings -are  not  subject  to  collateral  attack,62  but  are  valid  until  set 


reviewable  upon  appeal  only,  as  pro- 
vided for  by  statute,  and  do  irot  form 
a  proper  foundation  for  a  bill  in 
equity.  Jenkins  v.  Biggs,  100  Md.  427, 
59  Atl.  758. 

55.  Mo. — Aldridge  v.  Spears,  101  Mo. 
400,  14'  S.  W.  118;  Howe  v.  Callaway, 
119  Mo.  App.  251,  95  &.  W.  974; 
Schroeder  v.  Jabin,  94  Mo.  App.  Ill, 
67  S.  W.  949.  .  N.  0.— Gatling  v.  Ldver- 
man,  23  N.  C.  63.  Pa. — In  re  Widening 
of  Chestnut  St.,  86  Pa.  88;  In  re  Pike 
Twp.  Eoad,  30  Pa.  Super.  644,  650 
(holding  that  Act  of  April  13,  1868, 
P.  L.  1004,  providing  for  an  appeal  by 
any  persons  dissatisfied  with  the  ac- 
tion of  the  road  commissioners  in  re- 
fusing to  lay  out  a  new  road  was 
broad  enough  to-  cover  a  case  of  an 
alteration  in  a  road,  which  involved  the 
vacation  of  a  part  of  an  old  road  and 
the  laying  out  of  a  new  road). 

See  generally  2  Standabd  Pepc.  134. 

56.  Com.  v.  Dudley,  5  T.  B.  Mon. 
(Ky.)  21. 

57.  Ark. — Grimstead  v.  Wilson,  69 
Ark.  587,  65  S.  W.  108.  la.— Spray- 
Barnes  v.  Thompson,  9  Iowa  40.  N.  Y. 
People   ex  rel.   Hanford  v.   Thayer,   88 

•Hun  136,  34  N.  Y.  Supp.  592. 

Where  the  petitioner  has  lost  his 
right  of  appeal  without  his  fault,  cer- 
tiorari lies  to  quash  an  order  made  in 
proceedings  for  the  changing  of  a  pub- 
lie  road.  Grimstead  v.  Wilson,  69  Ark. 
587,  65  S.  W.  108,  wherein  petitioner 
had  no  notice  of  the  proceedings  or  or- 
ders of  the  highway  tribunal  till  after 
the  time  had  expired  when  he  could 
have    appealed. 

Only  jurisdictional  questions  are  re- 
viewable. For  errors  not  of  a  juris- 
dictional character,  ample    remedy    is 
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presumably  afforded  by  appeal.    Brown 
v.  Robertson,  123  111.  631,  15  N.  E.  30. 

58.  Devine  v.  Olney,  68  N.  J.  L.  284, 
53  Atl.  466,  holding  that  the  remedy/of 
one  dissatisfied  with  the  assessment'  of 
damages  made  to  him  upon  a  vacation  . 
of  an  old  road  and  the  laying  out  of 
a  new  one,  was  by  application  to  the 
common  pleas  court  for  the  appoint- 
ment of  freeholders  to  review  the  as- 
sessment, and  not  certiorari. 

59.  Ark. — Grimstead  v.  Wilson,  69 
Ark.  587,  65  S.  W.  108.  Cal.— Levee 
Dist.  No.  9  v.  Parmer,  101  Cal.  178,  35 
Pae.  569,  23  L.  B.  A.  388.  Ga.— NicholifSj 
v.  Sutton  &  Porter,  22  Ga.  369.  Mass. 
Ahearn  v.  County  of  Middlesex,  182 
Mass.  518,  65, N.  E.  905;  Taft  v.  Com., 
158  Mass.  526,  552,  33  Ni  E.  1046; 
Gilkey  v.  Watertown,  141  Mass.  317, 
5  N.  E.  152.  Ore. — Heiple  v.  Clack- 
amas County,  20  Ore.  147,  25  Pac.  291. 

60.  Comrs.  of  Kinderhook    v.    Claw, 
15  Johns.   (N.  Y.)'  537. 

61.  See   generally    the    title    "Ees 
Judicata." 

62.  Cal. — Levee  Dist.  No.  9  v.  Far- 
mer   101   Cal.   178,  35  Pac.  569,  23  L. 
B.  A.  388.    Ga.— Crum  v.  Hargrove,  119 
Ga.  471,  46  S.  E.  626.  ■  And  see  Nich- 
ols v.   Sutton   &   Porter,   22    Ga.    369. 
111.— Bailey  v.  McCain,  92  HI.  277,  in^ 
junction  to  restrain  them  from  chang-^ 
ing  a  county  road  under  an  order  for;! 
that  purpose  would  not  lie.    Ind. — Gold 
v.  Pittsburgh,  etc.  E.  Co.,  153  Ind.  232, 
240,  53  N.  E.  285;  Heagy  v.  Black,  90 
Ind.  534.    la.— Sullivan  v.  Bobbins,  109 
Iowa  235,  80  N.  W.  340;  State  v.  Kin- 
ney, 39  Iowa  226.    Me. — Cyr  v.  Dufour, 
62   Me.   20,  s.    c,    68    Me.    492.     Md,^ 
Jenkins  v.  Biggs,  100  Md.  427,  59  ML  ^ 
758,  injunction  to  restrain  obstructiofi-d 
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3e  or  reversed  in  some  direct  proceeding  for  that  purpose,63  such 
as  an  appeal  from  the  action  of  the  commissioners,64  or  by  the  common 
law  writ  of  certiorari.65  But.  if  such  court  or  tribunal  have  no  jurisdic- 
tion, its  proceedings  are  wholly  void,  and  impeachable  in  collateral  pro- 
ceedings.66 

4.  Procedure  Upon  Appeal  and  Error.  —  a.  To  What  Court 
Tcken.  —  The  court  to  which  the  appeal  is  taken  depends  upon  the 
local  statute.67 

b.  Time  For  Taking.  —  The  time  within  which  the  appeal  must  be 
taken  is  usually  limited  in  the  statutes  providing  for  the  appeal.'15  The 


of  public  road.  Mass. — Taft  v.  Com., 
158  Mass.  526,  552,  33  N.  E.  1046; 
Gilkey  V.  Inhab.  of  Watertown,  141 
Mass.  317,  5  N.  E.  152.  Mo.— State  v. 
Miller,  110  Mo.  App.  542,  85  S.  W.  912. 
N.  J.— Aekerman  v.  Town  of  Nutley,  70 
N.  J.  L.  438,  57  Atl.  150;  State  v.  Mor- 
ristown,  33  N".  J.  L.  57.  Pa. — Smith  V. 
Lebanon,  5  Pa.  Super.  481.  Tenn. — Gil- 
son  v.  State,  5  Lea  161;  Stanley  v. 
Sharp,  1  Heisk.  417.  Tex. — Eobson  v. 
Byler,  14  Tex.  Civ.  App.  374,  37  S.  W. 
872. 

Where  notice  to  the  town  to  be  af- 
fected by  the  alteration  of  a  highway, 
previous  to  the  appointment  of  a  com- 
mittee to  make  such  alteration,  is  es- 
sential to  give  the  court  jurisdiction  of 
the  subject,  and  must  be  found  by  the 
court,  and'  the  eourt  find  that  such 
notice  was  given,  and  it  is  a  part  of 
the  record  of  the  proceeding^  the  rec- 
ord cannot  be  collaterally  impeached  or 
contradicted,  nor  can  the  fact  which 
is  found  be  collaterally  denied  and  put 
in  issue.  Town  of  Huntington  v.  Birch, 
12  Conn.  142,  151. 

63.  Crum  v.  Hargrove,  119  Ga.  471, 
46  S.  E.  626;  Bailey  v.  McCain,  92  111. 
277.  And  see  generally  the  eases  cited 
in  the  preceding  note. 

64  .  Bailey  v.  McCain,  92  111.  277. 
See  supra,  II,  C,  3,  a. 

65.  Bailey  v.  McCain,  92  HI.  277. 
See  supra,  II,  C,  3,  b. 

66!  Ahearn  v.  County  of  Middlesex, 
182  Mass.  518,  65  N.  E.  905.  And  see 
also  State  v.  Morristown,  33  N.  J.  L. 
57,  holding  that  where  the  proceedings 
and  return  of  surveyors  altering  a  high- 
way are  used  in  subsequent  proceedings 
as  an  instrument  of  evidence,  its  con- 
clusive effleet  can  only  be  overcome  for 
jurisdictional  defects. 
.  67.  Under  Early  New  York  Statutes. 
See  People  v.  Judges,  ete.,  24  Wend. 
491;  People  ex  rel  Hubbard  v.  Harris, 


63  N.  T.  391;  People  ex  rel.  Jasper  v. 
Newgass,  12  N.  Y.  St.  760. 
Under  the  North  Carolina  Code,  an 

appeal  from  the  action  of  the  county 
commissioners  in  altering  a  public  road 
should  be  taken  to  the  next  term  of 
the  superior  court,  though  it  is  a  crim- 
inal term.  Blair  v.  Coakley,  136  N.  C. 
405,  48  S.  E.  -804,.  under  Acts  1901,  eh. 
28,  §2,  now  Rev.,  1905,  §1507,  providing 
that  civii  process  may  be  returned  to, 
and  pleadings  filed  at,  all  pf  the  courts 
designated  by  law  as  exclusively  crim- 
inal, and  that  motions  may  be  heard 
upon  notice  and, trials  had  in  all  civil 
actions  which  do  not  require  a  jury. 

68.  '  See  generally  the  statutes. 

In  Pennsylvania  an  appeal  from  the 
assessment  of  damages  in  a  proceeding 
for  the  alteration  of  a  highway,  taken 
under  the  Act  of  June  13,  1874,  P.  L. 
283,  was  required  to  be  taken  within 
thirty  days  from  the  assessment  of 
damages,  or  the  filing  of  the  report 
thereof  in  court  (Bechtel  v.  Bechtels- 
ville  Borough,  3  Pa.  Dist.  713;,  Brown 
v.  Borough  of  Beaver,  2  Pa.  Dist.  318; 
Lincoln  v.  Birdsboro,  7  Pa.  Co.  Ct.  539) 
and  the  time  of  the  ascertainment  of 
the  damages  was  held  to  be  the  time 
of  filing  the  report  thereof  in  court. 
Bechtel  v.  Bechtelsville  Borough,  supra, 
citing  In  re  Private  Road  of  Nescopeck 
Twp.,  14  W.  N.  C.  559. 

Vermont. — Under  a  statute  providing 
that  a  person  owning  land  or  inter- 
ested in  lands  through  which  an  al- 
tered highway  runs,  and  who  is  dis- 
satisfied with  the  alteration,  may  apply 
by  petition  to  the  county  court  for  a 
rehearing,-  at  the  'next  term  thereof, 
"if  there  is  time  for  notice/'  and  if 
not,  at  the  succeeding  term,  the  peti- 
tioner should  ■  have  a  reasonable  time 
to  determine  whether  he  wishes  to  pro- 
ceed further,  and  if  he  does_,  a  like 
time  for  the  preparation  of  his  neees- 
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time  begins  to  run  from  the  final  order  establishing  the  change."9 

c.  Who  May  Prosecute  Appeal  or  Writ  of  Error.  —  As  in  the  case 
of  proceedings  for  the  establishing  of  a  highway,70  the  statutes  give  the 
right  of  appeal  to  any  person  interested  in  the  determination  of  the 
court  or  tribunal  of  original  jurisdiction,71  or  _  aggrieved,72  Or  feeling 
himself  aggrieved  thereby.73  Arid  to  entitle  one  to  a  writ  of  error  to 
review  such  proceedings,  he  must  have  a  personal  or  individual  in- 
terest.74 

Who  Are  Interested  or  Aggrieved. —  Such  statutes  do  not  embrace  every  '< 
citizen  of  the  county,75  but  only  apply  to  such  as  are  peculiarly  con- 
cerned on  account  of  some  special  interest  in  the  matter  not  common 
to  others,76  which  sometimes  limits  the  right  to  one  through;  to,  or  along; 


sary  papers  and  the  service  of  the 
same,  and  if  he  does  not  have  a  rea- 
sonable time  therefor  between  the  time 
of  the  filing  of  the  report  of  the  high- 
way authorities,  and  the  next  term,  the 
petition  is  rightly  brought  to  the  suc- 
ceeding term.  Crook  v.  Town  of  -Brad- 
ford, 65  Vt.  513,  27  Atl.  118,  holding 
that  what  is  a  reasonable  time  is  a 
question  of  "fact  for  the  county  court. 
Unless  taken  within  the  statutory 
time  the  appeal  may  be  dismissed,  and 
appearance  to  move  for  a  dismissal  on 
this  ground  is  not  a  waiver  of  the  de- 
fect. Spurrier  v.  Wirtner, '  48  Iowa 
486. 

69.  Wilson  v.  Whitsell,  24  Ind.  306. 
An     order     that     the     highway     be 

changed  upon  the  performance  of  a  con- 
dition does  not  start  the  time  for  ap- 
peal where  the  final  order  establishing 
the  change  is  not  made  till  the  condi- 
tion is  performed.  Wilson  v.  Whitsell, 
24  Ind.  306. 

The  time  for  appeal  must  be  com- 
puted from  the  date  of  the  final  order 
of  the  court  that  the  road  be  opened 
and  not  from  the  time  when  the  court 
below  refuses  a  petition  to  have  that 
order  vacated.  Bethel  Twp.  Eoad,  44 
Pa.  Super.  96. 

70.  See'swpra,'II,'A,  3,  c. 

71.  Brown  v.  Robertson,  123  111.  631, 
15  N.  E.  30,  aprmihg  23  111.  App.  461; 
Taylor  v.  Comrs.  of  Highways,  88  111. 
526.  ' 

72.  Ky.— Com.  v.  Kimberlin,  8  Bush 
444.  N.  H.— Emery  v.  Pembroke,  55  N'. 
H.  229.  Tenn.— Goldman  v.  Justices  of 
Grainger  County,  3  Head  107. 

73.  Wendt  v.  Board  of  Supervisors, 
87  Minn.  403,  92  N.  W.  404;  State  ex 
re'.  Rogers  v.  Wheeler,  97  Wis.  96,  72 
N.  W.  225  (any  person  who  shall  ' '  con- 
sider himself  aggrieved"). 
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74.  Com.   v.   Dudley,  5   T.  B.  Mon.  ! 
(Ky.)  21,  and  generally  the  title,  "Writ 
of  Error." 

75.  Goldman  v.  Justices  of  Grainger 
County,  3  Head  (Tenn.)  107.' 

76.  State  v.  Barton,  36  Minn.  145, 
30  N.  W.  454,  following  Schuster  v. 
Town  of  Lemond,  27  Minn.  253,  6  % 
W.  802;  Goldman  V.  Justices  of  Grain- 
ger County,  3  Head  (Tenn.)  107. 

Petitioners  for  Change. — While  it  has 
been  held  that  the  petitioner  for  an  al- 
teration of  a  highway  may  appeal  un- 
der a  statute  giving  such  right  to 
' '  any  landowner  or  other  person  ag- 
grieved" (Emery  v.  Pembroke,  55  N. 
H.  229),  it  has  also  been  held  that  un- 
less the  petitioner  for  the  alteration 
has  such  an  interest  as  is  indicated  in 
the  text,  he  is  not  entitled  to  appeal 
under  a  statute  giving  such  right  to  a 
person  interested  or  aggrieved.  Gold- 
man v.  Justices  of  Grainger  County,  3 
Head  (Tenn.)   107. 

But  an  order  that  the  petitioner  pay 
the  damages  assessed  in  order  to  obtain  \ 
the  change  in  the  road,  gives  a  suffi- 
ciency of  private  interest,  as  distin- 
guished from  that  of  the  public,  to 
entitle  him  to  appeal.  Spray  &  Barnes 
v.  Thompson,  9  Iowa  40. 

Remonstrants  Against  ■  Change.— In 
Missouri,  twelve  freeholders  must  pro- 
test against  a  proposed  road  change  to 
give  the  remonstrance  a  standing  be- 
fore the  county  court,  and  "  periapt^ 
twelve  remonstrants  might  appeal  if<fj 
they  sustained  no  special  damage  be- 
cause of  their  statutory  right  to  remon- 
strate. "But  if  fewer  than  twelve 
would  appeal,  they  must  show  a  special 
injury  that  will  be  sustained  by  them 
besides,  what  the  public  at  large  will 
sustain."  Schroeder  v.  Jabin,  94  Mo. 
App.  Ill,  67  S.  W.'  949. 
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whose  land-  the  road  proposed  to  be  altered  runs,77  though  this  is  not 
always  true.78  "Where  the  proceedings  of  the  tribunal  or  court  of  orig- 
inal jurisdiction  in  the  matter  of  changing  a  public  road  are  removed 
by  certiorari  to  an  intermediate  court,  and  there  reversed,  an  appeal 
may  be  prosecuted  in  the  name  of  the  lower  tribunal  or  court.79 

d.  Parties.  —  Upon  an  appeal  and  trial  de  novo  the  petitioners  for 
the  change  and  the  remonstrants  are  respectively  plaintiff  and  defend- 
ant.80 The  highway  board  is  neither  a  necessary  or  proper  party  to 
the  proceeding.81  Under  some  circumstances  the  county  may  be  a 
proper  party.82 

e.  What  Decisions  Are  Reviewable.  —  Ordinarily,  only  the  final 
judgment  or  order  of  the  highway  board  in  such  proceedings  is  re- 
viewable upon  appeal  or  writ  of  error.83  And  the  same  is  true  of  an 
appeal  from  the  decision  of  the  intermediate  court  of  appeal.81 


The  county  attorney  has  the  right  in 
the  name  of  the"  state  to  ask  and  prose- 
cute an  appeal  from  an  order,  establish- 
ing an  'alteration  in  a  public  road, 
where  he  considers  the  general  public 
aggrieved  by  the  action  of  the  court. 
Com.  v.  Kimberlin,  8  Bush  (Ky.)  444. 

77.  Taylor  v.  Comrs.  of  Highways, 
88  111.  526,  wherein  a  good  discussion  of 
meaning  of  term  "interested"  may  be 
iad.  * 

The  owner  of  land  to,  through,  or 
along  which  the  highway  runs  is  a 
party  aggrieved,  entitled  to  appeal,  and 
entitled  to  have  his  damages  assessed, 
if  any  were  occasioned  by  the  discon- 
tinuance of  the  road,  even  though  the 
injury  '.or  inconvenience  he  suffers  is 
of  the  same  nature  as  that  shared  in 
common  by  the  other  inhabitants. 
Wendt  v.  Board  of  Supervisors,  87 
Minn.  403,  92  N.  W.  404.. 

Party  Whose  Land  Is  Taken. — County 
of  Cooper  p.  Geyer,  19  Mo.  257.  And 
see  Poster.  V.  Dunklin,  44  Mo.  216; 
Sehroeder  v.  Jabin,  94  Mo.  App.  Ill,  67 
S.  W.  949. 

78.  One  competent  to  petition  for 
the  change,  though  not  an  owner  of  land 
on  the  old  or  new  highway,  is  compet- 
ent to  resist  the  proceedings  and  may 
therefore  appeal  from  an  adverse  de- 
cision. Hull  v.  Stephenson,  19  Wash. 
572,  53  P.ac.  669. 

In  Wisconsin,  where  the  statute  pro- 
vides that  any  person  who  shall  "con- 
sider himself  aggrieved"  by  any  order 
altering  any  highway,  etc.,  may  appeal, 
it  is  not  necessary  that  he  should  be 
the  owner  of  land  affected  by  the  high- 
way, or  have  any  special  interest 
therein,  but  it  is  -sufficient  if  he  con- 


siders that  he  is  injured  by  the  decis- 
ion of  the  town  boartl.  State  ex  rel. 
Rogers  v.  Wheeler,  97  Wis.  96,  72  N. 
W.  225. 

79.  Comrs.  Court  of  Lowndes  Co.  v. 
Bowie,  34  Ala.  461. 

80.  Schmied  v.  Keeney,  72  Ind.  309 

81.  Schmied  v.  Keeney,  72  Ind.  309, 
either  in  the  inferior  court  of  law  to 
which  the  appeal  is  originally  taken, 
or  in  the  final  appellate  court.  But  see 
Cannon  v.  McAdams,  7  Heisk.  (Tenn.) 
376,  holding  the  justices  of  the  county 
court,  as  representatives  of  the  p'eople, 
necessary  and  proper  parties. 

82.  County  of  Cooper  v.  Geyer,  19 
Mo.  257,  where  the  statutes  seem  to 
contemplate  it. 

83.  Ind.— Kelley  v.  Augsperger,  171 
Ind.  155,  85  N.  E.  1004.     Ohio.— Ander- 
son v.  McKinney,  24  Ohio  St.  467. 
Wash. — Hull   v.   Stephenson,    19    Wash. 
572,  53  Pac.  669. 

See  supra,  II,  C,  4,  b.  But  see  Urn- 
barger  v.  Bean,  15  Iowa  256,  early  stat- 
ute. 

'A  judgment  dismissing  proceedings 
for  the  alteration  or  change  of  a  high- 
way and  assessing  all  the  costs  against 
the  petitioners  fully  and  completely  dis- 
poses of  the  cause,  both  as  to  subject- 
matter  and  parties,  and  is  a  final  and 
appealable  judgment.  Kelley  v.  Augs'- 
perger,  171  Ind.  155,  85  N".  E.  1004. 

84.  Helm  v.  Short,  7  Bush  (Ky.)  623. 

A  judgment  of  a  circuit  court  rever- 
sing the  judgment  of  a  county  court 
dismissing  an  application  for  a  pro- 
posed change  in  a  public  road  is  a  final 
order  or  judgment,  and  a"n  appeal  may 
be  prosecuted  from  it  to  the  court  of 
appeals.  Helm  v.  Short,  7  Bush  (Ky.) 
623. 
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f.  Objections.  —  Objections  not  urged  either  before  the  highway 
board,  "or  the  court  of  law,  where  the  case  is  tried  de  novo,  cannot  be 
asserted  upon  final  appeal.85 

g.  Perfecting  the  Appeal.  — (I.)  In  General  —  If  the  statute  pro- 
vides for  an  appeal,  but  points  out  no  mode  of  instituting  the  same, 
the  procedure  in  other  like  cases  may  be  looked  to.86  The  statutes, 
however,  provide  for  a  notice  of  appeal,87  and  a  compliance  with  this 
provision  of  the  law  is  essential  to  the  appeal.88 

(II.)    Undertaking  On  Appeal. —  The  filing  of  a  bond  or  undertaking  • 
With  sufficient  sureties,89  and  approved  by  a  designated    officer90  is 
essential  under  some  statutes. 


85.  Independence  County  v.  Sowell, 
104  Ark.  371,  149  S.  W.  523;  Thayer  v. 
Burger,  100  Ind.  262;  Shafer  v.  Bard- 
ener,  19  Ind.  294. 

The  authority  of  one  to  make  the 
affidavit  and  take  the  appeal  from  the 
judgment  of  the  highway  tribunal  dis- 
allowing the  claims  for  damages  as- 
sessed by  the  viewers  not  being  ques- 
tioned in  the  intermediate  appellate 
court,  cannot  be  questioned- for  the  first 
time  on  appeal  to  the  higher  court.  In- 
dependence County  v.  Sowell,  104  Ark. 
371,  '149  S.  W.  523. 

86.  Blair  v.  Coakley,  136  N.  C.  405, 
48  S.  E.  804. 

The  rules  regulating  appeals  from 
justices'  courts,  being  more  nearly  anal- 
ogous to  those  which  should  govern 
in  such  cases,  and  more  likely  to  carry 
out  the  intention  of  the  legislature  *and 
less  apt  to  work  injustice  to  the  parties, 
should  be  followed.  Blair  v.  Coagley, 
136  N.  C.  405,  48  S.  E.  804. 

The  method  previously  in  use  may  be 

followed  where  the  statute  does  not  in- 
dicate that  it  is  an  improper  one. 
Twombly  v.  Madbury,  27  N.  H.  433.  • 

87.  See  the  statutes  of  the  several 
states,  -and  the  following  cases:  la. 
Spurrier  v.  Wirtner,  48  Iowa  486.  Minn. 
Hagemeyer  v.  Board  of  County  Comrs., 
71  Minn.  42,  73  N.  W.  628.  Mo.— State 
ex  rel.  "Wiseman  v.  Urton,  179  Mo.  App. 
264,  166  S.  W.  895.  N.  Y.— Rector  v. 
Clark,  78  N.  Y.  21;  Comrs.  of  Highways 
v.  Claw,  15  Johns.  537.  As  to  notice  of 
appeal  in  establishment  proceedings,  see 
supra,  II,  A,  3,  g,  (III.) 

88.  Minn.— Hagemeyer  v.  Board  of 
County  Comrs.,  71  Minn.  42,  73  N.  W. 
628.  Mo. — State  ex  rel,  Wiseman  v.  Ur- 
ton, 179  Mo.  App.  264,  166  S.  W.  895. 
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N.  Y. — Comrs.  of  Highways  v.  Claw,  15 
Johns.  537. 

The  filing  of  a  copy  of  the  notice  of 
appeal  is  a  jurisdictional  requisite  of 

an  effectual  appeal.  If  a  copy  of  the 
notice  has  actually  been  filed  as  re- 
quired by  the  statute,  jurisdiction  is 
acquired,  although  no  proof  of  such  fil- 
ing has  been  made.  The  jurisdictional 
thing  is  the  fact  of  filing,  and  not  the 
proof  of  it,  so  that,  when  the  question 
is  raised  by  a  motion  in  the  court  to 
which  the  appeal  is  taken,  the  appel- 
lants can  furnish  the  proof.  Hagemeyer 
v.  Board  of  County  Comrs.,  71  Minn.  42, 
73  N.  W.  628. 

•  Statement  of  Grounds. — The  statute 
does  not  require  that  all  the  reasons  or 
any  of  them  tending  to  show  the  orig- 
inal order  erroneous  or  illegal  should 
be  stated,  but  only  requires  the 
"ground"  to  be  briefly  stated.  Eector 
v.  Clark,  78  N.  T.  21. 

A  motion  to  dismiss  the  appeal  is  the 
proper  remedy  where  no  notice  of  ap- ' 
peal  is  given.  If,  in 'such  case,  a  nor 
tice  exists,  it  should  be  shown  on.  a 
hearing  of  the  motion.  State  ex  rel 
Wiseman  V.  Urton,  179  Mo.  App.  264, 
166  S.  W.  895. 

89.  See  the  statutes  and  Seotten  v. 
Divelbiss,  46  Ind.  301.  and  State  v.  Aus- 
tin, 35  Minn.  51,  26  N.  W.  906. 

An  undertaking   not   signed  by  the 
principal  is  insufficient  <and  confers  no  ' 
jurisdiction   on   appeal.     State  v.  Aus- 
tin, 35  Minn.  51,  26  N.  W.  906. 

90.  Seotten  v.  Divelbiss,  46  Ind.  301. 
Where  there  is  no  valid  appeal  taken 

by  the  filing  of  a  bond  to  the  approval 
of  the  auditor,  the  defect  cannot  be 
cured  by  the  filing  of  a  bond  in  the  in- 
termediate court  of  appeal.  Seotten  R 
Divelbiss,  46  Ind.  301. 
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(III.)  Transcript The  necessity-  for  and  requirements  '  of  a  tran- 
script of  the  alteration  proceedings  are  governed  by  the  local  statutes.91 

h.  Dismissal  of  Appeal.  —  When  the  appellant  fails  to. perfect  his 
appeal,  the  appellate  court  having  cognizance  of  the  case  may,  upon 
the  papers  being  filed  and  the  ease  docketed,  dismiss  the  appeal.92 

i.  Change  of  Venue.  —  An  appeal  in  a  proceeding  to  change  and  re- 
locate a  highway  is  a  civil  action  within  the  meaning  of  a  .  statute 
authorizing  a  change  of  venue.98     , 

j.  Hearing, and  Determination.  —  (I.)  Trial  De  Novo.  — Upon  an  ap- 
peal from  an  order  of  the  highway  board  changing  a  highway,  the 
cause  comes  to  the  intermediate  court  of  appeal  for  trial  de  novo9* 


91.  See  the  statutes  of  the  several 
states,  and  Briner  v.  Holleman  (Ark.), 
170  S.  W.  1010,  time  for  filing. 

As  to  necessity  for  transcript  on  ap- 
peal from  establishment  proceedings, 
see  supra,  II,  A,  3,  g,  (VII). 

Upon  Whom  Duty  Devolves. — With- 
out discussing  the  question  whether  it 
is  the  duty  of  the  appellant  to  see  that 
a  proper  transcript  is  sent  to  the  ap- 
pellate court,  he  must  at  least  put  the 
clerk  under  the  obligation  to  act  by 
paying  or  tendering  his  fees.  Blair  v. 
Coakley,  136  N.  C.  405,  48  S.  E.  804. 
,'  92.  State  ex  rel.  Wiseman  v.  Urton, 
179  Mo.  App.  264,  166  S.  W.  895;  Blair 
v.  Coakley,  136  N.  C.  405,  48  S.  E. 
804.  See  ajso  Scotten  v.  Divelbiss,  46 
Ind.  301. 

Where,  upon  a  motion  to  dismiss  the 
appeal  for  want  of  notice,  the  order  of 
the  court  was  that  ",the  motion  is  sus- 
tained, and  said  cause  is  dismissed," 
the  mere  use  of  the  expression  "said 
cause  is  dismissed"  instead  of  ''appeal 
dismissed"  was  a  clerical  error,  and 
the  proper  interpretation  of  the  judg- 
ment of  the  court  is  that  it  dismissed 
the  appeal,  and  not  the  cause.  State 
ex  rel.  Wiseman  V:  Urton,  179  Mo.  App. 
264,  166  S.  W.  895,  wherein  it  was  ob- 
jected that  "granting  a  reason  existed 
for  dismissing  the  appeal,  the  county 
court  did  not  do  so,  but  dismissed  the 
cause. ' ' 

Bill  of  Exceptions. — A  ruling  of  the 
intermediate  court  dismissing,  an  ap- 
peal to  it  from  the  decision  of  the  high- 
way board  in  a  proceeding  to  change  a 
publie  highway  cannot  be  presented  to 
the  supreme  court  except  by  a  bill  of 
exceptions.  Burntager  v.  McDonald,  34 
Ind.  277. 

93.  Schmied  v.  Keeney,  72  Ind.  309. 

94.  Ind. — Kelley  v.  Augsperger,  171 
Ind.  155,  ,85   1ST.   E.;  1004;    Schmjed  V. 


Keeney,  72  Ind.  309;  Beddington  v. 
Hamilton,  8  Blackf.  62;  Beeler  v. 
Hautseh,  5  Blackf.  594.  Ky.—  Carroll 's 
Ky.  Stats.,  1909,  §4303.  Mo.— Kev. 
Stats,  of  1909,'  §10440;  Howe  v.  Calla- 
way, 119  Mo.  App.  251,  95  S.  W.  974. 
N.  Y.— Sector  v.  Clark,  78  N.  T.  21; 
People  ex  rel.  Stockwell  v.  Negass,  12 
N.  Y.  St.  760. 

Kentucky. — The  rule  stated  in  the 
text  has  not  always  been  applicable 
in  this  state.  Under  an  earlier  statute, 
circuit  courts  were  given  appellate  jur- 
isdiction of  the  judgments  and  final 
orders  of  the  county  courts  on  the  es- 
tablishment, alteration,  or  discontinu- 
ance of  roads  and  passways.  Helm  v. 
Short,  7  Bush  623.  And  see  Grider  V. 
Porter,  7  Ky.-  L.  Eep.  47.  Of  course, 
upon  appeal  from  the  circuit  court  to  the 
court  of  appeals,  the  court  of  appeals 
has  jurisdiction  only  of  matters  of  law 
arising  upon  the  record.  Eord  v.  Col- 
lins, 108  Ky.  553,  56  S.  W.  993;  Grider 
p.  Porter,  7  Ky.  L.  Eep.  47. 

Missouri. — Exclusive  original  power  is 
given  to  the  county  court  in  road  mat- 
ters and  formerly  the  right  of  appeal, 
practically,  did  not  exist  as  such  appeal 
amounted  to  no  more  than  a  certiorari. 
There  was  no  trial  anew  in  the  circuit 
court  and  if  the  county  court  had  fol- 
lowed the  forms  of  law7  its  decision 
was  final.  See  Foster  v.  Dunklin,  44 
Mo.  216.  A  statute,  however,  has  been 
interposed  enlarging  the  right  of<  ap- 
peal in  certain  cases  and  providing  for 
a  trial  de  novo  in  the  circuit  court.  So 
that  now  the  right  of  appeal  is  con- 
sidered not  to  exist  unless  it  could  ac- 
complish some  practical  purpose  by  be- 
ing tried  anew  in  the  circuit  court,  and 
when  no  new  trial  is  provided  for,  no 
appeal  can  be  taken.  Howe  v.  Calla- 
way, 119  Mo.  App.  251,  95  S.  W.  974. 

Pennsylvania. — Where   an   appeal   is , 
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upon  the  merits,95  and  not  as  a  court  of-  errors.96  The  cause  must  be 
tried  on  the  papers  on  which  it  is  tried  in  the  lower  tribunal,  how- 
ever.97 

(n.)  Committee  of  Reference  or  View. —  "While  in  the  absence  of  statute, 
no  new  viewers  or  reviewers  can  be  appointed  by  the  court  to  which 
the  appeal  is  taken,98  as  in  the  case  of  an  appeal  in  proceedings  for 
the  establishment  and  laying  out  of  a  highway,99  .the  statute  sometimes 
expressly  provides  for  the  appointment  of  a  committee  or  commissioners 
of  reference.1 


taken  from  ttie  court  of  quarter  ses- 
sions to  the  superior  court,  the  latter 
court  will  not  suffer  the  merits  of  the 
case  to  be  entered  into,  nor  reverse  the 
order  of  the  court  of  quarter  sessions, 
unless  for  some  error  or  irregularity  ap- 
parent on  the  record,  or  because  the 
court  below  exceeded  their  jurisdiction 
or  erred  in  their  judgment  in  point  of 
law.  Manheim  Township  Boad,  12  Pa. 
Super.  Ct.  279. 

95.  Kelley  v.  Augsperger,  171  Ind. 
155,  85  N.  E.  1004;  Rector  «.-' Clark,  78 
N.  Y.  21,  reversing  12  Hun  (N.  Y.)  189; 
People  ex  rel.  Lasher  v.  McNeil,  2 
Thomp.  &  0.  (N.  Y.)  140;  People  ex  rel. 
Stockwell'  v.  Newgass,  12  N.  Y.  St.  760. 

The  appeal  is  in  the  nature  of  a  new 
proceeding  and  is  to  be  heard  upon 
facts  existing  at  the  time  the  hearing 
is  had.  Eector  v.  Clark,  78  N.  Y.  21, 
reversing  12  Hun  189;  People  ex  rel. 
Stockwell '«.  Newgass,  12  N.  Y.  St.  760. 

The  appellant  cannot  attack  the'  reg- 
ularity of  the  proceedings  before  the 
commissioners  upon  such  hearing.  Eec- 
tor v.  Clark,  78  N.  Y.  21,  reversing  12 
Hun  189;  People  ex  rel.  Lasker  v.  Mc- 
Neil, 2  Thomp.  &  C.  (N.  Y.)  140;  Peo- 
ple ex  rel.  Stockwell  v.  Newgass,  12  N.  Y. 
St.  760. 

An  adverse  report  of  the  reviewers 
is  not  binding  upon  the  circuit  court, 
but  upon  appeal  the  cause  is  to  be 
heard  de  novo,  and  determined  upon 
it's  merits  on  evidence  produced  in  open 
court  upon  all  the  issues  raised  before 
the  board  of  commissioners.  Kelley  v. 
Augsperger,  171  Ind.  155,  85  N.  B.  1004. 

A  verdict  of  the  jury  in  a  proceeding 
to  change  a  highway  will  not  be  dis- 
turbed on  appeal  on  the  weight  of  the 
evidence.  Eaab  v.  Eoberts,  30  Ind. 
App.  6,  64  N.  B.  618,  rehearing  denied, 
65  N.  E.  191. 

96.  Reddington  v.  Hamilton.  8 
Blackf.    (Ind.)    62. 

97.  'Daggy  v.  Coats,  19  Ind.  259. 
To   give    the   court   jurisdiction,   all 
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the  original  papers  in"  the  application, 
including  the  original  petitidn  for  the 
change  (Purviance  v.  Drover,  20  Ind. 
238;  Taylor  v.  Lucas,  8  Blackf.  (Ind.) 
289;  Reddington  v.  Hamilton,  8  Blackf. 
(Ind.)  62)  the  remonstrance  (Purvi- 
ance v.  Drover,  20  Ind.  238),  and  the 
original  report  of  the  viewers  appointed 
to  view  the  road  proposed '  to  be 
changed  (Purviance  v.  Drover,  20  Ind. 
238;  Eeddington  v.  Hamilton,  8  Blackf. 
(Ind.)   62),  should  be  before  it. 

98,  Daggy  v.  Coats,  19  Ind.  259,  un- 
less, at  all  events,  by  mutual  consent. 

99.  See  supra,  II,  A,  3,.k,  (V). 

1.  See  generally  the  statutes  and-  the 
following  cases:  Me. — Inhab.  of  Bay-" 
mond  v.  County  Comrs.,  63  Me.  110; 
Inhab.  of  Windham,  32  Me.  452.  N.  H. 
Peirce  v.  Portsmouth,  58  N.  H.  311. 
Wis. — State  ex  rel.  Suprs.  v.  Nelson,  57 
Wis.  147,  15  N.  W.  14;  'Williams  V. 
Mitchell,  49  Wis.  284,  5  N.  W.  798. 

Qualifications  .  of  -Commissioners.' 
Persons  who  have  signed  the  petition 
for  a  proposed  alteration  in  a  highway 
cannot  regularly  be  appointed  commis- 
sioners .  to  determine  an  appeal  from 
the  order  of  the  highway  tribunal,  not 
being  disinterested  persons  (Williams 
v.  Mitchell,  49  Wis.  584,  5  N.  W.  798). 
But  such  an  appointment  is  an  irregu- 
larity which  is  waived  by  not  objecting 
at  the  time  of  the  appointment.  State  en 
rel.  Suprs.  v.  Nelson,  57  Wis.  147,  15  N. 
W.  14).  And  such  an  appointment,  made 
in  disregard  of  an  objection  thereto  is 
merely  an  irregularity  and  not  juris- 
dictional, and  is  no  ground  for  im- 
peaching, in  a  collateral  action,  the -val- 
idity of  the  acts  of  the  commissioners. 
Williams  v.  Mitchell,  49  Wis.  284,  5  N. 
W.  798/ 

It  is  sufficient  under  some  statutes,  if 
two  of  the  three  commissioners^  ap- 
pointed are  qualified  and  act.  Williams 
%\  Mitchell,  49  Wis.  284,  5  N.  W.  798. 
See  also  State  ex  rel.  McCune  v.  Good- 
win, 24  Wis.  286. 
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(HI.)  Decision.' — Upon  the  report  of  the  commissioners  or  referees, 
the  court  may  affirm,  modify,  or  reverse  the  decision  of  the  inferior 
board  or  tribunal.2 

Filing  Decision.  —  If  the  decision  of  the  appellate  tribunal  is  against 
a  proposed  change,  the  statutes  sometimes  require  it  to  be  filed  with  a 
designated  officer  of  the  locality  wherein  the  road  lies,3  and  a  com- 
pliance with  such  statutes  is  mandatory.4 

5.  Procedure  Upon  Certiorari.  —  a.  For  Whom  Writ  Issues.  —  To 
entitle  one  to  a  writ  of  certiorari  to  review  alteration  proceedings,  he 
must  have  a  special  interest  in  the  matter  and  be  injuriously  affected 
thereby.5 


Time  for  Swearing  Committee  in. 
Regularly  the  committee  should  be 
sworn  before  giving  notice  of  the  time 
and  place  of  meeting  for  hearing  the 
parties;  but  objection  to  the  notice  on 
the  ground  that  it  was  not  taken  until 
the  time  arrived  which  they  had  desig- 
nated for  hearing  the  parties  must  be 
seasonably  made  to  be  available,  and  it 
should.be  made  before  proceeding  to 
trial.  Inhab.  of  Raymond  •  v.  County 
Comrs.,  63  Me.  110. 

Time  for  Making  and  Filing  Report. 
Where  the  statute  requires  that  the 
report  of  the  commissioners  be  made 
within  a  designated  time,  unless  made 
before  such  time  expires,  a  subsequent 
acceptance  of  their  report  by  the  court 
is  irregular  and  void.  Inhab.  of  Wind- 
ham, 32  Me.  452.  Contra,  State  ex  rel. 
Suprs.  v.  Nelson,  57  Wis.  147,  155,  15 
N.  W.  14,  wherein  the  court  said:  "We, 
"adopt  what  seems  to  us  the  better  rule, 
that  the  failure  to  file  the  decision 
within  the  prescribed  time  does  not  in- 
validate the  decision.  Failing  to  file 
their  decision,  the  commissioners  may 
be  compelled  by  mandamus  to  do  so 
after  the  specified  time  for  filing  it  has 
expired. ' ' 

2.  Peirce  v.  Portsmouth,  58  N.  II. 
311. 

Affirmance  in  Part  Only. — Where  sev- 
eral parties  aggrieved  by  the  location 
and  establishment  of  an  alteration  in 
a  highway,  join  in  a  petition  for  a 
jury,  the  verdict  is  in  effect  several 
distinct  verdicts  on  the  several  rights 
of  the  parties,  and  it  is  competent  for 
the  court  to  accept  and  affirm  the  ver- 
dict as  to  one  petitioner  and  set  it 
aside  as  to  another.  Anthony  v.  County 
Comrs.,  .14  Pick.    (Mass.)    189. 

Enforcement  of  Decision. — Where  the 
decision  of  the  highway  tribunal 
against  the  proposed  alteration,  is  re- 


versed on  appeal,  the  court,  may  pro- 
ceed to  alter  and  lay  out  the  highway 
as  changed.  People  v.  Comrs.  of  Wat- 
ertown,  7  How.  Pr.  28. 

3.  Hurd's  Rev.  St.    (IU.),   1909,   ch. . 
121,  §61  (town  clerk),  and  generally  the 
statutes  of  the  several  states. 

4.  Alexander  v.  Eubensam,  12  111. 
App.  120,  order  void  where  not  filed 
within  the  time  designated  in  the  stat- 
ute. 

-  5.  Ala. — See  Moore  v.  Hancock,  11 
Ala.  245.  Minn. — Conklin  v.  County 
Comrs.,  13  Minn.  454.  N.  J. — Morris, 
etc.  Dredg.  Co.  v.  Jersey  City,  etc.  E'. 
Co.,  .64  N.  J.  L.  142,  45  Atl.  917,  and 
generally  the  title  " Certiorari." 

In  Conklin  v.  County  Comrs.,  13  Minn. 
454,  the  court  said:  JfcHe  (the  rela- 
tor) does  not  show  or^jpstend  that  he 
is  damnified  more  or  otherwise  than 
any  other  resident  of  the  town  near  or 
over  whose  land  the  road  is  laid,  or 
who  ordinarily  travels  on  the  road.  The' 
change  complained  of  is  not  on  or  near 
his  land.  The  injury — if  any — is  to  the 
community,  not  to  him  in  his  individ- 
ual capacity,  and  it  is  for  them,  not 
for  hira,  to  redress  it;  and  the  remedy 
pointed  out  must  be  pursued.  If  one 
member  of  the  community  in  his  in- 
dividual capacity  has  a  remedy  for  such 
an  injury,  so  has  every  other  member. 
To  permit  this  would  be  intolerable, 
and  contrary  to  all  precedent  or  rea- 
son.'-' 

If  the  lands  of  a  private  person  are 
to  be  taken,  he  has  such  an  individual 
interest  involved,  and  on  certiorari,  the 
court  will  at  his  instance  inquire  into 
the  legality  and  regularity  of  the  pro- 
ceedings of  the  highway  tribunal  or 
court  of  original  jurisdiction  in  the 
matter  (Comrs.  -Court  v.  Hearne,  59  Ala. 
371;  Road  Comrs.  v.  Fiekinger,  51  Pa. 
48),  though  the  suitor  be  not  a  part 
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b.  Application  for  and  Granting  of  Writ.  —  Following  the  general 
rule,  the  application  for  writ  is  always  addressed  to  the  sound  discre- 
tion of  the  court.6  It  is  to  be  granted,  not  as  a  matter  of  right,  for 
.  the  purpose  of  enabling  a  party  to  reverse  the  proceedings  for  mere 
errors  of  form,  or  technical .  objections,7'  but  only  where  substantial 
injustice  has  been  done  to  the  party  seeking  redress.8  The  time'.of 
making  the  application  for  the  writ,9  and  the  whole  circumstances  of 
the  case,10  and  particularly  the  consequences  resulting  from  a  reversal 
of  the  proceedings,  have  a  material  influence  upon  the  action  of  the 
court  in  such  cases.11 

.  c.     The  Return.  —  The  issuance  of  a  Certiorari  in  such  case  is  a 
command,  that  the  court  should  certify  its  record's  as  they  exist,  at  the 


named  therein.     Road  Comrs.  v.  Fick- 
inger,  supra. 

6.  111.— Board  of  Supervisors  v.  Ma- 
goon,M09  111.  142.  Me. — Portland,  etc. 
R.  Co.  v.  County  Comrs.,  65  Me.  292. 
Mass— Iiihab.  of  Whately  v.  County 
Comrs.,  1  Mete.  336. 

And  see  generally  the  title  "Cer- 
tiorari. ' ' 

If  the  adjudication  of  the  county 
commissioners  does  not  contain  a  de- 
scription of  the  road  which  is  discon- 
tinued, or  oi  the  new  way  which  is 
attempted  to  be  established,  so  that  it 
may  be  ascertained  from  the  record,  a 
writ  of  certiorari  will  be  granted. 
Portland,  etc.  R.  Co.  v..  County  Qomrs., 
65  Me.  292.  .  '#* 

Whately    v.    County 
(Mass.)    336. 
Whately  <v.     County 
(Mass.)    336. 
Whately    v.     County 
(Mass.)    336. 

Where  the  statute  expressly  limits 
the  time  within  which  a  writ  of  cer- 
tiorari may  be  sued  out,  a  writ  to  re- 
view alteration  proceedings  must  be 
taken  within  such  time  or  it  will  be 
quashed.  In  re  Road  in  Salem  Twp., 
103  Pa.  250. 

After  Completion  of  Alteration. 
Where  work  authorized  by  an  altera- 
tion proceeding  has  been  completed,  a 
certiorari  attacking  the  preliminary 
proceedings,  by  one  who  has  stood  by 
pending  the  completion  of  the  work, 
comes  too  late.  State  v.  Rutherford, 
52  N.  J.  L.  501,  20  Atl.  60. 

Computation  of  Time. — Where  the 
highway  law  requires  the  order  of  the 
highway  commissioners  closing  a  part 
of  a  road  and  laying  out  a  new  high- 
way in  lieu  of  the  part  closed  to  be 
recorded  in  the  town  clerk's  office,  the 
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7.  Inhab.  ,  of 
Comrs.,  1   Mete. 

8.  Inhab.     of  , 
Comrs.,   1   Mete. 

9.  Inhab.     of 
Comrs.,   1   Mete. 


time  within  which  to  sue  out  a  writ 
of  certiorari  to  review  such  proceed- 
ings runs  from  the  time  of  recording 
such  order.  People  ex  rel.  Dinsmore  v. 
Vandewater,  83  App.  Div.  60,  82  N.  T. 
Supp.  626. 

10.  Inhab.    of    Whately    v.    County 
Comrs.,  l'Metc.  (Mass.)  336. 

11.  Inhab.    of .  Whately    v.    County 
Comrs.,  1  Mete.  (Mass.)  336. 

While  the  parties  are  so  situated  that 
the  proceedings  may  be  quashed  and 
the  parties  be  left  substantially  as  be- 
fore the  institution  of  the  proceedings, 
the  court  will  more  readily  authorize 
the  record  of  the  proceedings  of  the  in- 
ferior tribunal  to  be  brought  before  , 
them,  and  subjected  to  a  strict  legal 
scrutiny.  Inhab.  of  Whately  v.  County 
Comrs.,  1  Mete.  (Mass.).  336.  But,  as 
a  general  rule,  applications  for,  a  cer- 
tiorari are  not  to  be  granted  when  a 
party  with  full  knowledge  of  the  course 
of  the  proceedings,  by  his  own  laches, 
has  neglected  to  avail  himself  of  the 
proper  opportunity  to  arrest  the  action 
of  the  inferior  tribunal,  while  the  case 
was  in  its  incipient  stages,  and  before 
any  mischievous  consequences  would  re- 
sult from  setting  aside  the  proceedings. 
Inhab.  of  Watertown  v.  County  Comrs., 
176  Mass.  22,  34,  56  N.  E.  971;  Inhab. 
of  Whately  ■;;.  County  Comrs.,  1 
Mete.  (Mass.)  336.  The  .parties  are 
not  to  lie  by  and  permit  great  expend- 
itures to  be  incurred  thereby,  the  bene- 
fits of  which  they  will,  to  some  consid- 
erable extent  enjoy,  and  then  avoid  all- 
responsibility  for  the  payment  of  those 
expenditures,  by  quashing  those  pro- 
ceedings, under  which  the  expenditures 
were  ordered.  Inhab.  of  Whately  v. 
County  Comrs.,  1  Mete.  (Mass.)  336. 

Although  there  has  been  a  plain  and 
obvious  defect,  in  not  complying  with 
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time  of  its  issue,12  and  not  4  record  subsequently  made,  the  validity 
of  which  is  not  questioned.13  '.' 

d.  Hearing  and  Determinhtion.  —  Since  upon  a  common  law  writ 
of  certiorari  no  fact  outsid*  of  the  record  can  be  considered,14  the 
hearing  must  be  upon  the  "vsrit  and  return;15  and  the  court  will  not 
review  facts  stated  in  the  rffturn  where  they  are  founded  upon  per- 
sonal inspection .  and  individual  knowledge  of  the  locality.18.  The 
propriety  of  an  alteration  is  not  ordinarily  reviewable  upon  certiorari.17 
The  jurisdiction  of  the  tribunal  below,  if  it  ,be  of  limited  jurisdiction, 
must  affirmatively  appear  from  its  record.18  If  the  return  shows 
jurisdiction  and  that  it  was  not  exceeded,  the  writ  should  be  quashed.19 
On  the  other  hand,  if  the  errors  disclosed  are  such  as  to  demand  it, 
the  highway  proceedings  should  be  quashed.20 

6.  Costs  of  Review.  —  The  general  rules  governing  costs,  in  ap- 
pellate proceedings  apply  on  the  review  of  proceedings  to  alter  a  high- 
way.21 


the  statute  provisions  as  to  notice  of 
the  time  of  making  the  location,  yet 
this  defect  may  be  waived  by  the  con- 
duct of  the  party  interested,  and  it  is 
{00  late  to  take  the  exception  after 
the  road  is  actually  made,  and  heavy  ex- 
penditures harve  been  made.  Board  of 
Supervisors  v.  Magoon,  109  111.  142;  In- 
hab.  of  New  Marlborough  '  e.  County 
Gomrs.,  9  Mete.  (Mass.)  423;  Inhab.  of 
Whately  v.  Co.  Comrs.,  1  Mete.  (Mass.) 
836, 

Comrs.  Court  v.  Hearne,  59  Ala. 


Comrs.  Court  v.  Hearne,  59  Ala. 

'Cer- 


12. 
371. 

13. 
371. 

14.  See    generally    the    title 
tiorari,"   vol.  4,  p.  942.  * 

15.  People  ex  rel.  Stockwell  v.  Tal- 
mage,  46  Hun  (N.  Y.)  603;  People  v. 
Dolge,  45  Hun  (N.  Y.)  310,  affirmed,  110 
N.  Y.  680,  18  N.  E.  483. 

Whether  the  highway  commissioners 
exceeded  their  jurisdiction  or  proceeded 
according  to  law  in  altering^  highway 
can  only  be  determined  from  an  in- 
spection of  the  record.  Randecker  v. 
Comrs  of  Highways,  61  111.  App.  426; 
Brown  v.  Roberts,  23  111.  App.  461, 
affirmed,  123  111.  631,  15  N.  E.  30. 

16.  People  ex  rel  Burnett  V.  Van 
Brunt,  99  App.  Div.  564,  90  N.  Y.  Supp. 
845;  People  v.  Dolge,  45  Hun  310J 
affirmed,  110  N.  Y.  680,  18  N.  E.  483. 

Because  such  personal  inspection  and 
knowledge  cannot  be  recorded  and  re- 
produced, and  no  appellate  court  can 
intelligently  and  fairly  review  a  decis- 
ion upon  facts  so  ascertained.  People 
v.  Dolge,  45  Hun  (N.  Y.)  .310,  affirmed, 
110.  N,  Y.  680,  18  N.  E.  483.  | 


17.  Ga. — Ponder  v.  Shannon,  54  Ga, 
187.  Mass. — City  of  Cambridge'  v. 
County  Comrs.,  167  Mass.  137,  44  N. 
E.  1089.  N.  H.— Clement  v.  Burns,  43 
N.  H,.  609.  N.  J.— State  v.  Poland,  50 
N.  J.  L.  367,  13  Atl.  174.  N.  Y.— Peo- 
ple ex  rel.  Bowen  v.  Jones,  63  N.  Y.  306. 
Pa. — Loretts  Road,  29  Pa.  350. 

See  supra,  II,  C,  2. 

The  costs  of  proceedings  before 
county  commissioners,  in  the  alteration 
of  a  town  way,,  are  matters  of  discre- 
tion with  the  commissioners,  and  a  writ 
of  certiorari  will  not  be  granted  for 
the  purpose  of  revising  their  adjudicar 
tion  as  to  such  costs.  Nor  is  their 
omission  to  take  a  new  recognizance 
for  costs,  upon  an  amended  petition  for 
an  alteration  of  a  town  way,  ground 
for  a  writ  of  certiorari  to  remove  the 
record  of  their  proceedings  in  altering 
the  way  conformably  to  such  petition. 
Inhab.  of  New  Marlborough  v.  County 
Comrs.,  9  Mete.   (Mass.)   423. 

18.  Comrs.  Court  v.  Hearne,  59  Ala. 
371. 

Where  the  certiorari  is  to  review  the 
proceedings  of  the  intermediate  tri- 
bunal to  'which  an  appeal  was  taken, 
the  proceedings  prior  to  the  appeal  are 
not  involved  on  the  review.  People  ex 
rel.  Stockwell  v.  Talmage,  46  Hun  (N. 
Y.)  603. 

19.  Brown  v.  Roberts,  23  111.  App. 
■461,  affirmed,  123  111.  631,  15  N.  E.  30. 

20.  Gilkey  v.  Inhab.  of  Watertown, 
141  Mass.  317,  5  N.  E.  152. 

21.  See  generally  5  Standard  Peoc. 
978  et  seq.    Compare  II,  A,  5. 

Where  one  only  of  those  petitioning 
for  a  change  in  the  road  appeals,  and 
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7.  Proceedings  To  Recover  Damages  for  Change  of  Grade. 
Splitting  Causes  of  Action. —  The  owner  of  property  injured  by  a 
change  of  grade,  presumptively  permanent,  and  done  under  color  of 
legal  right,  cannot  split  his  cause  of  action,  hut  must  recover  all  Ms 
damages  in  a  single  action.22 

The  complaint  must  allege  facts  showing  that  the  injury  was  caused 
by, a  change  of  grade  other  than  was  necessary  to  fit. the  road  for  use 
as  a  public  highway.23  It  may  be  amended  in  accordance  with  the 
usual  rules  governing  amendments.21 

Variance.  —  It  is  not  necessary  for  the  plaintiff  to  prove  all  the  in- 
jury which  he  alleges  as  due  to  the  change  of  grade.25 

8.  Restraining  Alteration  or  Change.  —  An  injunction  is  an  ap- 
propriate remedy  to  prevent  the  enforcement  of  a  void  order  changing 
the  route  of  an  existing  highway,26  as  well  as  to  prevent  an  unlawful  . 
change  of  grade  in  a  street  or  highway.27 


a  trial  is  tad  in  the  circuit  court  in  his 
name  alone,  there  being  nothing  to 
show  but  that  he  caused  all  the  costs 
to  -be  made,  he  is  prima  facie  liable 
therefor.  Reader  V,  Smith,  88  Ind. 
440.  '    . 

Costs  Against  One  Not  .Proper  Party. 
Where  the  action  of  the  highway  com- 
missioners has  been*  appealed  from  to 
the  board  of  supervisors,  the  costs  of 
a  review  by  certiorari  of  the  latters' 
decision,  should  not  be  taxed  against 
them.'  Alexander  ».  Bubensam,  12  111. 
App.  120. 

22.  City  of  Lafayette  v.  Nagle,  113 
Ind.  425,  15  N,  E.  1. 

23.  O'Bourke  v.  Bain  (B.  I.),  12  Atl. 
407.  See  also  Acker  v.  Town  of  New 
Castle,  48  Hun  312,  1  5T.  Y.  Supp.  223. 

Where  the  complaint  alleged  that  the 
defendant,  contriving  to  injure  plain- 
tiff, wrongfully  committed  the  injury 
complained  of  in  lowering  the  grade  of 
a  certain  street,  it  sufficiently  alleged 
that  the  injury  was  unjustifiable  and 
wanton.  Hill'  v.  City  of  St.  Louis,  59 
Mo.  412. 

A  declaration  alleging  that  a  city 
council,  "contriving  and  unjustly  in- 
tending to  injure,  prejudice  and  ag- 
grieve the  plaintiff,  and,  to  incommode 
and  annoy  him  in  the  occupation  and 
enjoyment  of  his  property,"  dug  away 
his  sidewalk,  destroyed  his  shade  trees, 
and  created  a  nuisance  in  front  of  his 
premises,  shows  a  cause  of  action  at 
common  law,  the  acts  thus  charged  be- 
ing in  violation  of  law,  and  is  not  de- 
murrable under  a  city  charter  which 
authorizes  the  grading  and  improve- 
ment  of   streets.     Dorman  p.   City  of 
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Jacksonville,  13  Fla.  538,  7  Am.  Eep. 
253. 

24.  *City  of  Louisville  v.  McGill,  21 
Ky.  L.  Eep.  718,  52  S.  W.  1053,  wherein 
plaintiff  was  allowed  to  amend  his  peti- 
tion, and  set  up  damages  accruing  after 
suit  brought  and  before  trial.  See  gen- 
erally the  title  "Amendments  and  Jeo- 
fails." 

25.  City  of  Jacksonville  <B.  Loar,  65 
111.  App.  218. 

Such  allegations  are  divisible  and 
the  plaintiff  may  recover  upon  proof  of 
any  or  all  of  them,  provided  a  cause  of 
action  is  shown.  It  is  not  a  variance 
that  some  one  or  more  of  the  separate 
items  of  injury  may  not  be  sustained 
by  the  proof.  Jacksonville  v.  Loar,  65 
111.  App.  218: 

26.  Gold  v,  Pittsburgh,  etc.  E.  Co., 
153  Ind.  232,  53  N.  E.  285;  Erwin  v. 
Pulk,  94'  Ind.  235,  and  generally  the 
title   "Injunctions." 

27.  Until  compensation  has  first 
been  made  as  provided  by  constitution,  , 
a  landowner  may  enjoin  a  threatened 
change  of  grade.  See  Cal. — Schaufele 
V.  Doyle,  86  Cal.  107,  24  Pac.  834; 
Sievers  v.  Boot,  10  Cal.  App.  337,  101 
Pac.  925.  Mich.— Vanderlip  v.  City  of 
Grand  Bapids,  73  Mich.  522,  41  N.  W. 
677,  16  Am.  St.  Bep.  597,  3  L.  B.  A.  247. 
Wash. — Brown  v.  Seattle,  5  Wash.  35, 
31  Pac.  313,  32  Pac.  214,  18  L.  B.  A. 
161. 

A  suit  to  enjoin  work  is  the  proper 
remedy,  rather  than  to  enjoin  the  col- 
lection gf  the  assessment  to  pay  the 
cost  of  the  work- of  changing  the  grade. 
Duncan  v.  Bamish,  142  Cal.  686,  694j 
76  Pac.  661. 


M68WAY8,  STREETS  AftD  tiMPGES 


m 


Pleading.  —  The  complaint  for  injunction  to  restrain  the  enforce- 
ment of  an  order  of  change  must-  show  that  the  order  is  void.28  It 
is  not  necessary,  however,  under  some  statutes,  for  the  complainant 
to  aver  or  prove  an  irreparable  injury.29 

D.  Road  Work.  —  1.  Prosecuting  Failure  To  Work  Public  Road, 
a.  Jurisdiction  and  Venue.  —  Jurisdiction  of  proceedings  to  punish 
persons  failing  after  due  notice  to  work  the  road,  though  dependent 
in  all  cases  upon  the  statute  of  the  particular  jurisdiction  wherein 
the  prosecution  is  brought,  is  usually  found  in  the  justice's  or  magis- 
trate's court.30  Sometimes,  however,  such  jurisdiction  is  conferred 
upon  a  commissioner's  court,  which  is  composed  of  the  road  commis- 
sioners of  the  county  of  venue.31 

Venue.  — While  a  statute  making  it  the  duty  of  a  road  overseer  to 
make  complaint  against  any  one  failing  or  refusing  to  work  the  road 


28.  Gold  v.  Pittsburgh,  etc.  E.  Co., 
153  Ind.  232,  53  N.  E.  285;  Erwin  v. 
Fulk,  94  Ind.  235  (order  void  because 
did  not  define  the  width  of  the  pro- 
posed highway  as  changed). 

Reason. — "An  injunction  will  not  lie 
to  restrain  the  execution  of  an  order 
of  the  board  of  commissioners  unless 
the  order  is  -void,  for  the  reason  that 
if  the  proceedings  are  merely  irregular 
or  erroneous,  the  remedy  is  by  appeal, 
and,  as  has  been  many  times  decided, 
where  there  is  such  a  remedy  injunc- 
tion will  not  lie."  Erwin  v.  Fulk,  94 
Ind.  235.    See  also  supra,  II,  C,  3,  c. 

Alleging  Former  Gr^ade. — An  allega- 
tion that,  pursuant  to  an  ordinance, 
stakes  were  set  according  to  the  estab- 
lished grade  of  the  city,  and  the  im- 
provement made  and  accepted  in  ac- 
cordance therewith,  while  general  and 
subject  to  be  made  more  particular  upon 
motion,  is  sufficient  as  against  a  de- 
murrer, and  as  alleging  the  mainte- 
nance of  a  former  grade  established  by 
the  city.  City  of  Huntington  v.  Grif- 
fith, 142  Ind.  280,  41  N.  E.  8,  589. 
.29.  Erwin  v.  Fulk,  94  Ind.  235. 
Compare  II,  A,  8,  d. 

30.  'See  the  statutes  and  the  following 
cases:  Miss. — Bishop  v.  State,  97  Miss. 
498,  52  So.  690.  N.  C— State  v.  Clay- 
ton, 146  N.  C.  599,  60  S.  E.  415;  State 
v.  Craig,  82  N.  C.  668.  Okla.— Gour- 
ley  v.  State,  8  Okla.  Cr.  598,  129  Pac. 
684.  S.  C— State  v.  Brown,  14  S.  C. 
380. 

Louisiana. — A  justice  of  the  peace 
has  no  such  authority  under  art.  112 
of  1880,  which  confers  only  civil  juris- 
diction on  the  magistrate's  court.  State 
ex  rel.  Long  v.  Justice,  44  La.  Ann.  949, 
11  So.  588.  •      - 


Under  the  North  Carolina  Code,  orig- 
inal jurisdiction  of  the  offense  is  con- 
ferred only  on  courts  of  justices  of 
the  peace  (State  v.  Clayton,  146  N.  C. 
599,  60  S.  E.  415;  State  v.  Craig,  82 
N.  C.  668),  and  the  superior  court  can 
only  acquire  jurisdiction  by  appeal. 
State  v.  Crockett,  82  N.  C.  599. 

Where  a  justice  has  exclusive  juris- 
diction of  the  offense  and  binds  the  de- 
fendant over  to  the  superior  court,  the 
latter  court  having  jurisdiction  upon 
appeal  only,  the  proceedings  must  be 
quashed  unless  properly  before  that 
court  upon  appeal.  State  v.  Clayton, 
146  N".  C.  599,  60  S.  E.  415. 

31.  Georgia  Code,  1910,  §§660,  667; 
Sims  v.  Hutcheson,  72  Ga.  437.  And 
see  State  v.  -  Comrs.  of  Eoads,  Cheves 
(S.  C.)  109,  under  Act  of  1825;  commis- 
sioners had  jurisdiction  up  to  $20. 

Notice  of  the  commissioners'  place  of 
meeting  is  required.  Ga.  Code,  1910, 
§667;  Sims  v.  Hutcheson,  72  Ga.  437; 
Glover  v.  Simmons,  4  MeCord  (S.  C.) 
67. 

Where  under  a  statute  it  is  sufficient 
to  "post"  notice  of  the  meeting  of  the 
road  commissioners  of  a  district  for 
fining  defaulters,  an  alteration  of  such 
mode  of  notice  to  personal  notice  does 
not  affect  a  notice  given  by  "posting" 
before  the  passage  of  the  latter  act. 
Sims  v.  Hutcheson,  72  Ga.  437. 

Time  of  Meeting. — Though  the  stat- 
ute provides  that  the  commissioners' 
court  shall  not  meet  until  "after"  a 
specified  number  of  days  from  the  road- 
working,  where  notice  was  given,  and 
the  defaulter  appeared,  the  fact  that 
the  court  was  held  "within"  such 
time  did  not  render  it  invalid.  Sims 
v.  Hutcheson,  72  Ga.  437. 
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before  some  justice  of  the  peace  of  his  township  precludes  a  road 
overseer  from  instituting  a  prosecution  in  any  other  township  in 
Which  his  road  district  is  located,82  it  does  not  preclude  a  prosecution 
by  the  county  attorney  in  any  other  township  of  the  county.33 

b.  The  Indictment,,  Complaint  or  Warrant.  (I.)  Form  and  Contents. 
"Where  the  proceeding  is  before  a  justice,  no  formal  indictment  "contra 
formam  statuti"  is  necessary  in  some  states.8*1  But  where  required, 
an  indictment  or  complaint  charging  the  offense  of  failure  to  work  the 
road,  after  notice  to  do  so,  in  substantially  the  terms  of  the  statute 
creating  it,  is  sufficient.35 


32.  At  the  expense  of  the  state  and 
•without  the  approval  ,of  the  county  at- 
torney. Gourley  v.  State,  8  Okla.  Cr. 
598,  129  Pac.  684,  under  Comp.  Laws, 
1909,   §7854. 

33.  Gourley  v.  State,  8  Okla.  Cr.  598, 
129  Pac.   684. 

The  purpose  of  this  provision  is  evi- 
dently to  enable  the  road  overseer  to 
institute  the  prosecution  in  his  town- 
ship at  the  expense  of  the  state  with- 
out the  approval  of  the  county  attor- 
ney. .Gourley  v.  State,  8  Okla.  Cr.  598, 
129  Pac.  684. 

34.  State  v.  Brown,  14  S.  C.  380. 
But  see  State  v.  Luther,  77  N.  C.  492, 
holding  the  warrant  fatally  defective 
because  it  did  not  conclude  contra  for- 
mam statuti,  the  court  saying:  "'As  an 
indictment,  according  to  all  the  forms 
and  authorities,  it  should  so  conclude, 
and  as  a  proceeding  for  a  penalty,  it 
must  so  conclude  in  order,  to  show  the 
defendant  'how  it  became  due.'  " 

Mississippi. — Under  the  Code,  1906, 
§4423,  4424,  the  overseer  shall  make  a 
list  of  the  names  of  all  persons  who 
have  been  summoned  to  work  on  the 
roads,  and  have  failed  to  appear  and 
perform  the  service  required,, etc.,  and 
report  the  same  to  a  justice  of  the 
peace  wherein  the  delinquent  resides; 
the  justice  of  the  peace  upon  receiving 
such,  report,  shall  issue  a  warrant,  and 
proceed  as  in  other  criminal  cases. 
■Without  such  report,  containing  the 
name  of  a  defendant,  as  a  delinquent, 
the  justice  of  the  peace  is  without  jur- 
isdiction to  try  him.  Such  report  is 
itself  the  charge  against  the  delinquent 
road  hands.  No  other  affidavit  is  neces- 
sary. Bishop  v.  State,  97  'Miss.  498,  52 
So.   690. 

35.  Ala. — Bynum  v.  State,  3  Ala. 
App.  117,  57  So.  1024.  Ark.— State  v. 
Snyder,  41  Ark.  226,  as  it  is  a  mis- 
demeanor.   N".  O. — State  v.  Benton,  83 
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S.  E.  562;  State  v.  Covington,  125  N.  C. 
641,  34  S.  E.  272. 

Sufficient  Indictments  or  Complaints. 
An  indictment  charging  that  the  de- 
fendant, "a  person  liable  to" road  duty, 
wilfully  failed  or  refused,  after  legal 
notice,  to  work  the  public  work,  either 
in  person  or,  by  substitute  without  a 
sufficient  excuse  therefor,  against  the 
peace,"  etc.,  substantially  followed  the 
statute  creating  the  offense,  and  there-  ;.i 
fore  sufficiently  designated  the  offenae. 
Bynum  v.  State,  3-  AJa.  App.  117,  57 
So.  1024.  And  see  Brown  4?.  State,  63 
Ala.  97. 

An  indictment  or  complaint  describ- 
ing a  road,  naming  the  county  wherein 
it    lies,    alleging    the    person    summon- 
ing to  have  been  the  overseer  of  that 
particular    road;    that     the     defendant 
was  a  citizen   of  the  county  liable  to 
work   on   said  road  and   duly  assigned 
thereto,  and  that  he  had  been  duly  sum- 
moned, giving  time  and  place;  that  he 
wilfully  and  unlawfully  failed  to  work, 
and  failed  and  refused  to  furnish  a  sub- 
stitute,   and    also    negatives    the    pay- 
ment of  the  amount  prescribed  by  the 
statute   to  procure   exemption,  ia  suffi- 
cient.    State  v.  Yoder,  132  N.  C.  1111, 
44  S.  E.  689.     Compare  State  v.  Baker, 
108   N.   C.   799,   13   S.  E.  214,  wherein 
an   indictment   was   held    substantial^ 
sufficient    which    charged    that   defend- 
ant  was   duly  assigned   to  work  on  a 
public  road  specified,  situated  within  a 
particular  township  and  county  named; 
that  he   was  between   the   ages  of  18 
and  45  years;   that  he  was  duly  sum- 
moned to  work  on  that  road  at  a  time 
specified,  and  that  he  wilfully  and  un- 
lawfully,   etc.,    failed    and   omitted  to 
work  as  he  was  bound  to  do,  conclud- 
ing in  the  usual  form. 

Departure. — Where  the  warrant  of 
arrest,  issued  by  the  justice,  charged 
the    defendant   with   "the   offense    of 
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Particular  Averments. —  The  indictment,  complaint  or  warrant  need 
not  specify  what  road  the  defendant  failed  to  work,  under  some  stat- 
utes:36 nor  allege  the  manner  in  which  the  notice  to  .work  the  road 
was  given;37  and  a  general  averment  that  the  defendant  failed  and 
refused,  ' '  after  legal  notice, ' '  to  work  the  public  road,  sufficiently 
charges  that  the  defendant  had  legal  notice.38  "Where  wilfulness  is 
not  an  essential  ingredient  of  the  offense  the  omission  of  the  words 
"wilfully  and  unlawfully"  is  not  fatal.39  But  the  indictment  or 
warrant  should  set  forth  in  what  county  the  offense  was  committed.40 
It  should  also  show  not  only  that  an  assessment  of  the  highway  labor 
was  duly  made  by  the  proper  Officers,41  but  when  and  for  what  year 
so  made;42  and  that  the  parties  charged  were  assigned  to  work  a 
particular  road,43  that  they  were  duly  summoned,  as  prescribed  by 
the  statute,44  and  were  liable  under  the  law  to  work  upon  the  public 
road.45 


failing  to  work  the  road,"  and  the 
offense  was  thus  described  in  the  affi- 
davit, on  which  the  warrant  was  found- 
ed, the  fact  that  the  complaint,  or 
statement  filed  in  the  circuit  court  by 
the  solicitor,  alleged  that  "C.  B., 
within  twelve  months  before  the  com- 
mencement of  this  prosecution,  did  wil- 
fully fail  and  refuse,'  after  legal  notice, 
to  work  the  public  road,  either  in  per- 
son, or  by  substitute,  .with"11*  a  suffi- 
cient excuse  therefor,  and  being  liable 
to  road  duty;  against  the  peace,"  etc., 
is  not  sufficient  basis  for  a  motion  to 
strike  this  statement  from  the  files,  on 
the  ground  that  it  does  not  correspond 
with  the  affidavit  and  warrant  by  which 
the  prosecution  was  commenced.  Brown 
v.  State,  63  Ala.  97. 

36.  Brown  v.  State,  63  Ala.  97;  By- 
num  1).  State,  3  Ala.  App.  117,  57  So. 
1024.  But  see  State  v.  Pool,  106  N.  C. 
698,  10  S.  E.  1033,  wherein  the  pro- 
ceedings were  held  fatally  defective  in 
that  the  charge  in  the  warrant  failed 
to  describe  .  the  road  with  reasonable 
certainty  as  a  public  road. 

37.  State  v.  Snyder,  41  Ark.  226.  ' 

38.  Brown  v.  State,   63   Ala.  97. 

39.  State  v.  Covington,  125  N.  C. 
641,  34  S.  E.  272. 

40.  State  v.  Pool,  106  N.  C.  698,  10 
S.  E.  1033. 

41.  State  v.  Tracy,  82  Minn*  317,  84 
N.  W.  1015. 

It  should  be  alleged  that  the  person 
summoning  the  defendant  was  an  over- 
seer of  the  particular  road  involved. 
State  v.  Pool,  106  N.  C.  698,  10  S.  E. 
1033. 

An  allegation  that  the  assessment  was 


duly  made  may  be  construed  to  include 
an  allegation  that  it  was  made  by  the 
proper  officers.  State  v.  Tracy,  82 
Minn.  317,  84  N.  "W.  1015.  But  see  5 
Standard  Peoc.  212. 

42.  State  v.  Tr.acy,  82  Minn.  317,  84 
N.  W.  1015,  complaint  failing  to  so  al- 
lege fatally  defective. 

43.  State  v.  Pool,  106  N.  C.  698,  10 
S.  E.  103B;  State  v.  Smith,  98  N".  C.  747, 
4  S.  E.  517. 

'44.  State  v.  Smith,  98  N.  C.  747,  4 
S.  E.  517. 

45.  Minn. — State  v.  Tracy,  82  Minn. 
317,  84  N.  W.  1015.  N.  C— State  v. 
Pool,  106  1ST.  C.  698,  10  S.  E.  1033; 
State  v.  Smith,  98  N\  C.  747,  4  S.  E. 
517.  Tex. — Bennett  v.  State,  26  Tex. 
App.  671,  14  S.  W.  336. 

Such  allegation  is  essential  because 
the  fact  must  be  proven.  If  not  liable 
to  road  duty,  then  it  is  manifest  that 
a  party  should  not  be  punished  for 
failing  and  refusing  to  do  such  duty. 
Bennett  v.  State,  26  Tex.  App.  671,  14 
S.  W.  336. 

Where  the  complaint  fails  not  only 
to  negative  the  exceptions  as  to  per- 
sons liable  to  work  the  road,  found 
in  the  section  of  the  statute  authoriz- 
ing the  assessment  of  highway  labor, 
but  fails  to  bring  defendant  within  the 
class  of  persons  who  are  there  made 
liable  to  such  assessment,  the  defect  is 
fatal.  State  v.  Tracy,  82  Minn.  317,  84 
1ST.  "W.  1015-. 

The  indidtment  or  warrant  must  neg- 
ative the  payment  of  the  amount  pre- 
scribed by  the  statute  to  procure  ex- 
emption from  such  duty.  State  v.  Neal, 
109  N".  C.  859,  13  S..E.  784;  State  v. 
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Amount  of  Fine.  —  A  warrant  to  collect  fines  against  a  def aulten,  f or 
not  working  on  the  roads  is  void  if  it  does  not  specify  the  amount  of 
the  fines.46 

-   Amendment.  —  Defects  in  the  indictment,  warrant,  or  complaint  may 
be  cured  by  amendment,  upon  application  made  in  apt  time.47 

(II.)  Joinder  of  Defendants.  —  Although  several  persons  have  all  been 
guilty  of  the  same  offense  of  failing  to  work  on  the  road,  they  are  not 
properly  joined  as  defendants  in  the  same  indictment.48 

c.  The  Trial.  —  The  instructions  must  be  applicable  to  the  allega-: 
tions  of  the  indictment  charging  a  failure  to  work  the  public  road.49 

d.  Enforcement  of  Fine.  —  The  fine  imposed  upon  one  failing  to 
work  the  road  may  be  enforced  under  some  statutes  either  by  execu- 
tion,50 or  by  imprisonment.51 

e.  Appeal.  —  Appeal  in  such  criminal  proceedings  depends  upon 
the  statute  and  the  general  principles  governing  appeals.52 

2.    Action  for  Statutory  Penalty.  —  a.    Jurisdiction   and  Venue. 
The  penalty  for  a  failure  to  work  on  the  road  is  recoverable  under 
some  statutes  before  a  justice  of  the  peace,53  or  if  the  amount  involved 
is  in  excess  of  the  justice 's  jurisdiction,  in  the  county"  or  other  higher'" 
court.54 

Venue.  — A  freeholder  may  be  sued  for  a  failure  to  work  on  the  road, 
in  the  county  where  the  default  occurs,55  although  he  has  a  freehold 
residence  in  another  county.56 


Pool,  106  N.  C.  698,  10  S.  E.  1033. 
But  see  State  v.  Baker,  108  1ST.  C.  799, 
13  S.  B.  214. 

But  it  is  not  necessary  to  charge  that 
the  defendant  was  an  able-bodied  man 
between  the  ages  of  18  and  45.  These 
are  matters  of  defense.  State  1>.  Ben- 
ton (N.  C),  83  S.  E.  561. 
.  46.  Glover  v.  Simmons,  4  McOord 
(».   C.)    67. 

47.  State  0.  Smith,  98  N".  C.  747,  4 
S.  E.  517.  See  generally  "Indictment 
and  Information." 

48.  State  v.  Wainwright,  60  Ark. 
280,  29   S.   W.  981. 

But  where  no  objection  to  the  joindex 
is  made,  it  would  seem  that  the  point 
is  waived.  State  v.  Wainwright,  60 
Ark.  280,  29  S.  W.  981. 

49.  Ford  v.  State,  51  Ark.  103,  10 
S.  W.  14. 

50.  Georgia,  Code,  1910,  §668;  Sims 
v.  Hutcheson,  72  Ga.  437. 

51.  Georgia  Code,  1910,  §668;  Sims 
V.  Hutcheson,  72  Ga.  437;  Singleton  v. 
Holmes.  70  Ga.  407. 

52.  See  State  v.  Wikoff,  28  La.  Ann. 
654. 
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Waiver  of  Objections. — In  accordance 
with  the  rule  of  criminal  pleading,  de- 
fects which  go  to  the  sufficiency  of 
the  complaint  or  indictment  to  state 
the  offense  are  not  waived  by  a  failure 
to  make  the  objections  to  the  trial 
court,  but  may  be  made  ifor  the  first 
time  upon  appeal.  State  v.  Tracy;  82 
Minn,  317,  84  N.  W.  1015. 

53.  Geneva  County  v.  Hall,  93  Ala. 
488,  9  So.  727  (under  Code,  1886, 
§1425);  State  ex  rel.  Long  v.  Justice, 
44  La.  Ann.  949,  11  So.  588  (under 
Act   112,    1880). 

To  give  the  circuit  court  jurisdiction, 
it  is  necessary  that  the  trial  be  first 
had  before  a  justice  of  the  peace,  and 
then,  on  appeal  or  certiorari,  the  cause 
may  be  heard  in  the  circuit  court. 
Geneva  County  v.  Hall,  93  Ala.  488,  9 
So.    727. 

Objection  to  the  jurisdiction  of  the 
county  court,  must  be  taken  by  plea 
in  abatement.  Forbes  v.  Hunter,  46 
K  C.  231. 

54.  Cocke  v.  Board  of  Police  of 
Copiah  County,  38  Miss.  340. 

55..   Barney  v.  Bush,  9  Ala.  345. 
56.    Barney  *.  Bush,  9  Ala.  345. 


HIGHWAYS,  STREETS  AND  BRIDGES 


143 


b.  Who  May  Bring  Suit.  —  While  the  town  or  county,  by  its  cor- 
porate name,  is -the  proper  plaintiff  an  some  states,57  unless  some  offi- 
cer is  specially  designated  in  the  act,58  in  others  the  highway  officers 
may  sue,  in  their  official  capacity, .  with  the  addition  of  their  names 
as  individuals,59  or  it  may  be  brought  in  the  name  of  the  overseer  of 
the  road,  without'  describing  him  as  such.60 

c.  Form  of  Action.  —  An  action  of  debt  is  the  proper  form  of 
action,61  but,  where  a  warrant  issues  in  civil  cases,  the  proceeding  may 
be  upon  warrant.62 

E.  Street  and  Highway  Officers.  —  1.  Criminal  Neglect  of 
Duty.  —  a.  In  General.  —  In  some  states  a  road  overseer  or  supervisor 
may  be  subjected  to  a  criminal  prosecution  for  neglect  of  official 
duty.63 

b.  Indictment  or  Complaint.  —  (I.)  In  General^*  —  The  principal 
facts  in  which  the  offense  consists,  must  be  positively  or  directly 
•charged,  and  not  left  to  implication.05  Thus,  the  charge  of  neglect 
of  duty  should  be  so  definite  and'  certain  as  to  apprise  the  officer  of 


57.  Geneva  County  v..  Hall,  93  Ala. 
488,  9  So.  727;  Gardner  v.  Town  of 
Chambersburgh,  19  111.  98;  Firebaugh 
v.   Town   of   Blount,   52   111.    App.    288. 

Appeal. — Where  an  appeal  is  taken 
by  the  town,  the  bond,  should  be  ex- 
ecuted by  the  supervisor,  in  the  name 
of  the  town.  Gardner  v.  Town  of 
Chambersburgh,   19  111.  98. 

58.  Gardner  v.  Town  of  Chambers- 
burgh, 19  111.  98. 

.  59.  Comrs.  of  Roads  v.  McPherson, 
1  Spears  (S.  C.)  218;  Comrs.  of  Eoads 
V.  Guerard,  1  Spears   (S.  C.)   215. 

Objection  that  the  names  of  the  com- 
missioners of  roads  are  not  set  out  in 
the  declaration  cannot  prevail  in  ar- 
rest of  judgment  after  verdict.  Comrs. 
of  Eoads  v.  McPherson,  1  Spears  (S.  C.) 
218;  Comrs.  of  Eoads  V.  Guerard,  1 
Spears  (S.  C.)  215.  Such  an  objection 
can  only  be  taken  advantage  of  by  plea 
in  abatement.  Comr.  of  Eoads  v.  Mur- 
ray, 1  Eich.   (S.  C.)   335,  345. 

60.  Ala.— Barney  v.  Bush,  9  Ala.  345, 
Clay's  Dig.  511.  Mo. — Brown  v.  Pratte, 
9  Mo.  335,  wherein  it  was  objected 
that  the  summons  required  the  defend- 
ant "to  answer  the  plaintiff,  B.  S. 
Pratte,  for  the  use  of  the  21st  Eoad 
District,"  and  not  to  answer,  "B.  S. 
Pratte,  Overseer  of  Boad  District  No. 
21."  N.  C.— Duffy  v.  Averitt,  27  N.  C. 
455. 

If  the  suit  is  originally  brought  in 
the  name  of  the  county  as  plaintiff,  and 
the  name  of  the  overseer  is  after- 
wards introduced,  the  proceedings  are 


erroneous.    Bettis  v.  Nicholson,  1  Stew. 
(Ala.)  349. 

Costs. — In  case  of  dismissal  of  the 
suit,  no  judgment  can  be  rendered 
against  the  overseer  individually  for 
costs.  Bettis  v.  Nicholson,  1  Stew. 
(Ala.)    349. 

61.  See  the  following  cases:  Mo. 
Brown  v.  Pratte,  9  Mo.  335.  N.  C. 
Forbes  v.  Hunter,  46  N.  C.  231.  S.  C. 
Comrs.  of  Eoads  v.  McPherson,  1  Spears 
218;  Comrs.  of  Eoads  v.  Guerard,  1 
Spears  215. 

62.  Barney  v.  Bush,  9  Ala.  345f 
Duffy  v.  Averitt,  27  N.  C.  455. 

Such  warrant  need  not  show  on  its 
face  that  the  road  is  in  the  county  in 
which  the  "action  is  brought.  Duffy 
v.  Averitt,  27  N.  C.  455. 

63.  See  generally  the  statutes,  and 
infra,  the  cases-  cited  throughout  this 
section. 

As  to  criminal  proceedings  for  failure 
to  open  and  lay  out  a  newly  established 
highway,  see  supra,  II,  A,   6. 

As  to  criminal  proceedings  for  failure 
or  neglect  to  repair  an  existing  public 
highway  or  street,  see  supra,  II,  B,  2. 

64.  See  generally  the  title,  "In- 
dictment and  Information." 

65.  See  infra,  this  section. 

Where  not  strictly  a  criminal  pro- 
ceeding, under  the  statute,  the  present- 
ment of  the  grand  jury  need  not  be 
in  the  form  required  in  a  presentment 
of  a  person  for  a  violation  of  the  crim- 
inal law  of  the  state.  Blankenship  v. 
State,  40  Ga.  680. 
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what  he  is  to  answer,66  a  charge  in  general  terms  with  a  failure  to 
perform  his  duties  being  insufficient,67  unless  expressly  authorized  by 
statute.68  Time69  and  place,70  where  essential  ingredients  of  the  offense, 
should  be  charged  with  precision. 

(II.)  Description  of  Officer  and  Road.  —  The  indictment  should  specify 
with  sufficient  certainty  the  road,  of  which  the  defendant  was  appointed 
overseer,71  and  the  bounds  of  the  roa^d,  as  described  in  the  order  of 
appointment,  or  as  actually  superintended  by  him,  should  be  stated.72 

(III.)  Duplicity.  —  A  count  in  the  indictment  charging  several  dis- 
tinct offenses  is  bad  for  duplicity;73 


66.  Lequat  v.  People,  11  111.  330. 

67.  McCullough  v.  State,  63  Ala.  75 
, (at  common  law);  Lequat  v.  People,  11 
111.   330. 

68.  McCullough  v.  State,  63  Ala.  75 
(under  Code,  1876,   §4810). 

Such  indictment  is  sufficient  to 
authorize  proof  on  the  trial  of  any 
acts  or  omissions  on  the  part  of  such 
officer,  constituting  a  neglect  of  duty. 
McCullough  v.  State,  63  Ala.  75. 

69.  Where  the  statute  requires  the 
road  oversee'r  within  a  specified  time 
after  his  appointment  to  measure  hia 
road  and  set  up  mile-posts,  the  indict- 
ment should  charge  that  he  neglected 
to  set  up  mile-posts,  etc.,  within  six 
months  from  the  time  of  his  appoint- 
ment. State  v.  Smith,  25  Tex.  Supp. 
64.  And  see  State  v.  Chinn,  29  Tex. 
497,  holding  insufficient  an  indictment 
charging  that  he  failed  within  six 
months  after  "acceptance"  of  the  ap- 
pointment. 

The  Want  of  such  averment  is  not 
supplied  by  any  inference  to  be  drawn 
from  the  allegation  that  they  were  not 
upon  the  road  on  »  particular  day  in 
the  month  of  December  subsequent  to 
his  appointment  in  February  of  the 
same  year.  Hardeman  v.  State,  '25 
Tex.  179.. 

70.  Under  a  statute  providing  that 
the  road  supervisor '  or  overseer  of  each 
district  shall  put  up  guide  posts  at 
the  crossings  of  all  public  roads  in 
his  road  district,  the  indictment  must 
distinctly  allege  the  crossings  at  which 
the  neglect  has  occurred  (Lequat  v. 
People,  11  111.  330),  and  that  the  same 
are  within  the  road  district  of  which 
he  is  overseer.  State  v.  Tuley,  20  Mo. 
422,  wherein  this  was  left  entirely  to 
implication. 

71.  Hardeman  v.  State,  25  Tex.  179; 
State  v.  Hail,.  21  Tex.  587  (omission 
fatal  on  objection). 

He  should  not  be  characterized  as  an 
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overseer  of  roads  generally,  but  should 
be  described  :  as  the  overseer  for  the 
particular  road  to  which  he  has  been 
appointed.  State  v.  McElroy,  3  Heisk. 
.(Tenn.)   69. 

The  indictment  should  state  the  pre- 
cinct by  number,  or  otherwise,  for 
which  he  was  appointed.  State  v.  Hail, 
21  Tex.  587. 

It  is  not  enough  to  charge  that  he. 
was  overseer  of  a  public  road  leading'1 
from  D  to  the  county  line  of  said  coun-s 
ty,  in  the  direction  of  the  town  of  A, 
State  v.  Mathis,  30  Tex.  506. 

An  indictment  which  describes  the 
road  as  "road  number  seven  in  M 
county"  is  insufficient,  where  the  road 
lies  in  more  than  one  precinct  for 
which  overseers  are  appointed.  Harde- 
man v.  State,  25  Tex.  179. 

72.  State  v.  McElroy,  3  Heisk. 
(Tenn.)   69. 

73.  See  State  v.  Shields,  8  Black'f. 
(Ind.)  151,  wherein  the  court  said: 
"Had  the  indictment  really  charged 
the  defendant  with  having  collected  a 
fine,  of  which  he  failed  to  make  return 
to  the  auditor  as  required  by  the  stat- 
ute; which  he  failed  to  expend  on  the 
roads,  or  in  necessary  implements,  dur- 
ing his  continuance  in  office;  and  which 
he  failed,  afterwards,  to  pay  over  to>. 
his  successor;  three  distinct  violations  ; 
of  the  statute  would  have  been  shown;" 
and  the  indictment,  containing  but  one 
count,  would  have  been  bad  for  dupli- 
city." 

Where  the  presentment  charges  a  neg- 
lect of  duty,  and  states,  two  facts  in 
which  it  consists,  that  is,  that  defend; 
ant  did  not  mile-mark  and  index  the 
road,  being  duties  prescribed  by  •  the 
same  section  of  the  statute,  of  the"  same 
character,  and  the  failure  to  perform 
them  punished  by  the  same  penalty,  it 
is  not  objectionable  on  the  ground  of 
duplicity.  State  v.  Jopling,  10  Humph, 
(Tenn.)  418,  distinguishing  Greenlow  v.  ■ 
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2.  Civil  Remedies  by  and  Against.  —  Where  highway  commission- 
ers are  considered  as  a  quasi  corporation,  in  actions  by  or  against 
them  as  officials,  they  should  sue  or  be  sued  in  their  official  and  not 
in  their  individual  names.74 

Where  successors  are  elected  to  highway  commissioners  against  whom 
suit  is  brought,  they  should  be  made  parties  in  the  place  of  those  whose 
terms  expire.75 

P.  Obstructing  and  Encroaching  Upon  Highways.  —  1.  In  Gen- 
eral.—  The  laws  in  a  few  states  have  made  a  distinction  between 
encumbering  or  obstructing  a  public  way,  and  encroaching  upon  it.78 


State,  4  Humph.  (Tenn.)  25,  which 
held  that  an  indictment  charging  in 
a  single  count,  that  the  road  was  ruin- 
ous and  out  of  repair,  and  that  it  was 
not  measured  .  and  mile-marked,  and 
that  no  posts  of  durable  wood  at  each 
mile  were  set  up,  was  bad  for  duplicity, 
charging  two  distinct  offenses. 

74.  Highway  Comrs.  v.  Highway 
Comrs.,  60  111.  58;  Lange  v.  Soffell,  33 
111.  App.  624.  See  generally  the  title 
"Officers." 

Under  a  statute  providing  that  ac- 
tions may  be  brought  by  commission- 
ers of  highways  in  the  name  of  their 
office,  such  actions  are  properly  brought 
in  the  name  of  the  individuals  with 
the  addition  of  their  name  of  office. 
Gould  v.  Glass,  19  Barb.  (N.  T.)  179. 
When  actions  are  thus  brought,  the 
pleading  should,  by  proper  averments, 
show  that  the  claim  is  made  by  the 
officer,  and  not  by  the  individual. 
Gould  v.  Glass,  19  Barb.   (N.  T.)   179. 

It  is  only  in  an  action  on  contract, 
Which  the  highway  commissioner  has 
entered  into  by  virtue  of  his  office, 
that  he  must  be  sued  in  his  official 
capacity.  Campbell  v.  Powers,  155  App. 
Div.  862,  140  N.  Y.  Supp.  675,  citing 
Boots  v.  Washburn,  79  N.  T.  207.  And 
the  same  is  true  with  reference  to 
suits  at  his  instance.  Town  of  0 'Fal- 
lon v.  Ohio,  etc.  B.  Co.,  45  111.  App. 
572,  582  (contracts  for  construction  or 
repair). 

75.  DeL — Armstrong  v.  Landers,  1 
Penne.  449.  N.  Y— Hitchman  V. 
Baxter,  5  Civ.  Proc.  226,  when 
the  highway  officer  is  under  no  per- 
sonal liability.  S.  C. — 'Miller  v.  Ford, 
4  Bich.  376,  382,  persons  who  compose 
the  board  when  the  writ  is  issued  must 
he  made  parties,  and  not  the  persons 
who  composed  it  when  the  contract  was 
made. 

Under  a  statute  providing  that  when 

19 


a  judgment  is  rendered  against  com- 
missioners of  highways,  execution  shall 
issue  against,  and  be  collected  out  of 
the  property  of  the  officer,  it  is  im- 
proper to  substitute  the  successor  -in 
office  of  a  highway  commissioner  as  a 
party  to  an  action  brought  by  or  against 
him  as  such,  although  the  successor 
consents  to  the  substitution.  Hitchman 
v.  Baxter,  5  N.  Y.  Civ.  Proe.  226. 

Costs. — When  proceedings  by  man- 
damus are  commenced  against  ah  over- 
seer of  the  highways  of  a  township, 
and  pending  the  same  his  term  of 
office  expires,  and  an  alternative  man- 
damus is  then  sued  out  against  his 
successor,  and  judgment  after  trial  en- 
tered against  him,  the  costs  in  the  pro- 
ceedings against 'the  first  overseer  can- 
not be  added  to  the  costs  in  the  second 
suit,  upon  the  ground  that  the  whole 
constituted  but  one  continuous  proceed- 
ing, and  was  in  reality  a  suit  against 
the  township.  Ferguson  j\  State  ex  reU 
Beeves,  31  N.  J.  L.  289. 

76.  See  the  following  cases:  Mich. 
Gorham  v.  Withey,  52  Mich.  50,  17  N". 
W.  272;  City  of  Grand  Bapids  v 
Hughes,  15  Mich.  54,  57.  N.  Y.— Town 
of  Corning  v.  Head,  86  Hun  12,  33 
N.  Y.  Supp.  360.  Wis. — State  v.  Pom- 
eroy,  73  Wis.  664,  41  N.  W.  726. 

The  former  term  has  been  applied  to 
impediments  to  travel  and  passage 
placed  in  the  ope'n  street,  and  tending 
to  make  its  use  difficult  or  dangerous; 
while  the  latter  has  embraced  the 
actual  inclosure  of  a  portion  of  the 
street  by  fences  or  walks,  or  occupa- 
tion by  buildings.  The  mode  of  deal- 
ing with  the  two  offenses  has  almost 
always  been  different,  and  the  penalties 
also.  City  of  Grand  Bapids  v.  Hughes, 
15  Mich.  54,  57. 

In  State  v.  Pomeroy,  73  Wis.  664,  the 
Wisconsin  court,  speaking  through  Cole, 
Q.   J.,   said:    "It  will  be   noticed  that 
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But  as  a  rule,  no  particular  distinction  has  been  made.77  Hence,  no 
separate  treatment  of  the  remedies  and  procedure  is  here  made,  except 
in  the  case  of  the  aetions  for  the  statutory  penalties  for  obstructing 
or  encroaching  upon  the  highway  or  street.78 

2.  Remedy  by  Indictment  or  Complaint.  —  a.  In  General.  —  Ke- 
gardless  of  whatever  other  remedies  may  exist '  against  the  unlawful 
obstruction  of  a  highway  or  street,79  the  law  give's  a  remedy  by  in- 
dictment, information  or  complaint.8* 

b.,  Nature  of  Proceeding.  —  The  act  of  obstructing  a  public  high- 
way or  street  being  a  public  offense,  the  prosecution  is  a  criminal  pro- 
ceeding and  not  a  civil  action.81 

c.  Jurisdiction.  —  The  particular  court  having  jurisdiction  of  such 
prosecutions  is  wholly  dependent  upon  the  statutes  of  the   states.82 


the  statute  makes  a  clear  distinction 
between  an  obstruction  and  an  en- 
croachment upon  a  highway.  It  speaks 
of  a  highway  lawfully  opened  being 
encroached  upon  'by  a  fence,  building, 
or  other  fixture,'  and  points  out  that 
the  method  of  proceeding  to  determine 
,  whether  it  is  an  encroachment  or  not, 
and  fixes  the  penalty  for  failure  to  re- 
move it  on  notice.  In  the  statutory 
sense,  an  encroachment  is  a  fixture 
which  intrudes  into  or  invades  the  high- 
way, but  does  not  necessarily  prevent 
public  travel.  An  obstruction  may  pre- 
vent or  hinder  and  delay  travel  in  a 
greater  or  less  degree,  or  render  the 
use  of  the  highway  dangerous.  The 
legislature  has  seen  fit  to  make  this 
distinction  in  the  law,  and  the  court 
has  endeavored  to  maintain  it  in  the 
construction  of  this  statute." 

77.  See   generally  the    statutes    of 
the  several  states. 

78.  See  infra,  II,  F,  3. 

_.  79.  The  provisions  of  statutes,  which 
impose  a  penalty  for  obstructing  a  high- 
way, to  be  recovered  in  a  civil  action, 
are  merely  cumulative,  and  do  not 
take  away  the  remedy  by  indictment. 
Ark. — St.  Louis,  etc.  B.  Co.  v.  State, 
52  Ark.  51,  11  S.  W.  J.035.  Ind.— State 
v.  Virt,  3  Ind.  447.  Vt.— State  v.  Wil- 
kinson, 2  Vt.  480,  21  Am.  Dec.  560. 

For  other  remedies,  see  infra,  II,  E, 
3,  civil  action  for  statutory  penalty. 

80.  See  the  following  cases:  Ark. 
St.  Louis,  etc.  B.  v.  State,  52  Ark.  51. 
11  S.  W.  1035.  la.— State  v.  Shinkle 
40  Iowa  131.  Ky.— Clark  v.  Com.,  14 
Bush'  166;  Com.  v.  Illinois  Central  E. 
Co.,  20  Ky.  L.  Eep.  6.06,  47  S.  W.  258. 
Minn.— State  v.  Bisele,  37  Minn.  256,  33 
™J^  I?5,  N"  °-— State  v.  Eastman, 
109  N.  C.  785,  13  S.  E.  1019;  State  V, 
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Brown,  109  N".  C.  802,  13  S.  E.  940. 
S.  C. — Gray  &  Shealy  v.  Charleston,  etc. 
E.  Co.,  81  S.  C.  370,  62  S.  E.  442;  Wood- 
ward v.  South  Carolina,  etc.  E.  Co.,  47 
S.  C.  233,  25  S.  E.  146;  State  v.  Sartor, 
2  Strob.  60;  State  v.  Duncan,  1  McCord 
L.  404.  Vt.— State  v.  Atkinson,  24  Vt. 
448;  State  v.  Wilkinson,  2  Vt.  480,  21, 
Am.  Dec.  560.  W.  Va. — Wees  v.  Coal 
&  Iron  E.  Co.,  54  W.  Va.  421,  430,  46 
S.  E.  166. 

Michigan.— Otherwise  Tinder  the  Act 
of  1861.  Pettinger  v.  People,  20  MM. 
336. 

81.  Oal.— Taylor  v.  Eeynolds,  92  CM. 
573,  28  Pac.  688.  '  La.— State  v.  Lochte, 
45  La.  Ann.  1405,  1412,  14  So.  215. 
Minn.— State  v.  Cotton,  29  Minn.  187, 
12  ST.  W.  529,  followed  in  State  0. 
Sweeney,  33  Minn.  23,  21  N.  W.  847, 
on  this  piont. 

82.  See  the  statutes,  and  the  follow- 
ing cases:  Conn. — State  v.  Hyde,  11 
Conn.  541  (county  court  has  no  juris- 
diction); State  v.-  Smith,  7  Conn.  428; 
State  v.  Knapp,  6  Conn.  415,  16  Am. 
Dec.  68  (superior  court  has  no  juris- 
diction). Ky.— Evans  v.  Cook,  33  Ky.  • 
L.  Eep.  788,  111  S.  W.  326  (county  judge 
has  jurisdiction) ;  Com.  v.  Illinois  Cent. 

B.  Co.,  104  Ky.  362,  47  S.  W.  255;  Com. 
v.  Illinois  Cent.  E.  Co.,  104  Ky.  366,  47 
S.  W.  258  (circuit  court  has  jurisdiction 
over  offense).  Minn. — State  v.  Sweeney, 
33  Minn.  23,  21  N".  W.  847;  State  v. 
Cotton,  29  Minn.  187,  12  ST.  W.  529; 
State  v.  Calvin,  27  Minn.  16,  6  ST.  w. 
380.  Mo.— State  v.  Bradley,  31  Mo. 
App.  308,  circuit  court  and  justice  of 
peace  haye  concurrent  jurisdiction. 
N.  O.— State  v.  Eastman,  109~N.  C.  785, 
13  S.  E.  1019,  superior  court  has  juris- 
diction.    S.  C— State  v.  Wolfe,  61  S. 

C,  25,  39  8.  P,  1794  court  of  general 
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They  are  generally  cognizable  by  a  justice  of  the   .peace,   h6wever.83 
d.     Who  To  Prosecute.  —  If  a  statute  making  it  the  duty  of  desig- 
nated officers  to  complain  of  and  prosecute  persons  obstructing  a  high- 


sessions  and  magistrate's  court  have 
concurrent  jurisdiction.  Va. — Justice 
v.  Com.,  2  Va.  Cas.  171. 

83.  See  the  following  cases:  Conn. 
State  v.  Knapp,  6  Conn.  415,  16  Am. 
Dec.  68.  Ind.— Miller  v.  State,  72  Ind. 
421.  Minn. — State  v.  Sweeney,  33  Minn. 
23,  21  N".  W.  847,  foUowvng  on  this 
point,  State  v.  Cotton,  29  Minn.  187,  12 
N".  W.  529;  State  v.  Galvin,  27  Minn, 
16,  6  N.  W.  380. 

Indiana.— Under  2  Eev.  St.,  1876,  p. 
479,  §66,  the  penalty  for  obstruction  of 
a  highway  is  a  fine  not  exceeding  five 
hundred  dollars,  or  imprisonment  not 
exceeding  three  months.  The  3d  sec- 
tion of  the  act  prescribing  the  powers 
and  duties  of  justices  of  the  peace  in 
State  prosecutions  (2  K.  S.  1876,  p. 
668),  provides  that  "Justices  shall 
have  exclusive  original  jurisdiction  in 
all  cases  where  the  fine  assessed  can 
not  exceed  three  dollars,  and  concur- 
rent jurisdiction  with  the  court  of  com- 
mon pleas  to  try  and  determine  all 
cases  punishable  by  fine  only,  or  by 
fine  with  discretion  to  imprison,  and 
jurisdiction  to  make  examinations  in 
all  other  cases,  aid  in  trials  before 
justices  fines  to  the  extent  of  twenty- 
five  dollars  may  be  assessed,  but  they 
shall  have  no  power,  to  adjudge  im- 
prisonment as  a  part  of  their  sentence, 
except  as  in  this  aet  specially  pro- 
vided." The  court  said  in  Miller  v. 
State,  72  Ind.  421:  "It  seems  to  us 
to  be  .clear  that  the  section  above 
quoted,  confers  jurisdiction  upon  jus- 
tices in  •  such  ease  as  the  present.  The 
language  is,  'concurrent  jurisdiction 
.  .  .to  try  and  determine  all  cases 
punishable  by  fine  only,  or  by  fine  with 
discretion  to  imprison.'  The  words, 
'or  by  fine  with  discretion  to  imprison' 
import  clearly,  enough,  that,  where  fine 
and  imprisonment  may  institute  the 
punishment,  justices  have  concurrent 
jurisdiction,  though  they  may  not  have 
power  to  inflict  the  imprisonment.  But 
the  words  are  not  necessarily  limited 
to  such  ease.  They  are  broad  enough 
to  cover  a  ease  like  the  present,  where 
a  fine  may  be  inflicted,  or,  in  the  place 
of  it,  imprisonment  may  be  resorted  to, 
as  the  circumstances  may  seem  to  re- 
quire.   In  respect  to  the  jurisdiction  of 


justices,  there  is  no  reason  for  any  dis- 
crimination between  cases  wliere  the 
punishment  may  be  fine  and  imprison- 
ment and  those  where  it  is  fine  or  im- 
prisonment. In  either  case,  if  they 
deem  the  punishment  they  are  author- 
ized to  assess  inadequate  to  the  offense, 
they  must  commit  or  recognize  the 
prisoner  to  appear  before  a  court  com- 
petent to  infliet  adequate  punishment." 
Kentucky  Statute  of  1899,  §4335,  pro- 
viding that  any  person  who  shall  will- 
fully obstruct  any  public  road  shall  be 
subject  to  a  fine  "to  be  recorded  in 
like  manner  as  fines  against  contrac- 
tors," though  conferring  jurisdiction 
upon  the  quarterly  court,  did  not  con- 
tain any  express  repeal  of  the  jurisdic- 
tion theretofore  enjoyed  by  justices  of 
the  peace  to  try  misdemeanors  of  this 
character)  and  therefore  did  not  confer 
exclusive  jurisdiction  upon  such  court. 
Cincinnati,  etc.  K.  Co.  v.  Baughman, 
116  Ky.  479,  76  S.  W.  351. 

Practice  When  Title  To  Real  Estate 
Involved. — The  jurisdiction  of  the  jus- 
tice in  such  case  is  not  ousted  by  the 
fact  that  the  title  to  real  estate  may 
incidentally  come  in  issue.  Miller  v. 
State,  72  Ind.  421.  And  see  also,  State 
v.  Lochte,  45  La.  Ann.  1405,  1412,  14 
So.  215,  holding  that  the  proceeding 
did  not  involve  the  title  of  defendant's 
property,  but_  only  an  exercise  of  the 
police  power  of  the  city. 

Minnesota. — Under  Gen.  St.  1878,  e. 
13,  §§65,  66,  a  prosecution  for  obstruc- 
ting a  public  highway,  is  a  criminal  ac- 
tion, and  where  it  is  instituted  before 
a  justice  of  the  peace,  he  has  jurisdic- 
tion to  try  and  determine  it,  unless  the 
title  to  real  estate  is  involved.  State  v. 
Sweeney,  33  Minn.  23,  21  N.  W.  847, 
following  State  v.  Cotton,  29  Minn.  187, 
12  JST.  W.  529,  as  to  this  point.  Any 
further  proceedings'  before  the  justice, 
after  the  title  to  real  estate  appears  to 
be  involved,  should  be  had  under  Gen. 
St.  1878,  e.  65,  §169;  that  is  to  say,  he 
shall  proceed  to  examine  and  discharge 
or  bind  over  to  the  district  court,  as 
in  the  case  of  other  offenses  cognizable 
before  the  district  court.  State  v. 
Sweeney,  33  Minn.  23,  21  N.  W.  847, 
overruling  as  to  this  point,  State  v.  Cot- 
ton, 29  Minn,  187,  12  N.  W.  529. 
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way  is  not  exclusive,  such  complaint  may  be  made  by  any  person.84 
e.  The  Indictment  or  Complaint.  —  (I.)  General  Principles.  —  All 
that  is  necessary  to  a  good  indictment  or  complaint  for  obstructing  a 
public  highway  is  to  allege  such  facts  as  meet  the  requirements  of  the 
statute;85  and  in  this  respect,  an  indictment  which  follows  the  lan- 
guage of  the  statute,86  and  form  of  indictment  for  the  offense,  is  suffi- 
cient.87 But  an  indictment  not  sufficient  under  the  statute  may  be 
good  at  common  law.88 

Information  and  Belief.  —  An  affidavit  charging  the  offense  on  informa- 
tion and  belief  is  sufficient.89 


84.  State  v.  Galvin,  27  Minn.  16,  6 
N".  W.  380. 

85.  State  v.  Baltimore,  etc.  R.  Co., 
120  Ind.  298,  22  N.  B.  307. 

Sufficient  Indictments,  Information  or 
Complaints. — Ala. — Alexander  v.  State, 
117  Ala.  220,  23  So.  48.  Ky.—  Com.  v. 
Amer.  Tel.  &  Tel.  Co.,  27  Ky.  L.  Eep. 
29,  84  S.  W.  519.  Mo.— State  v.  Mc- 
Cray,  74  Mo.  303;  Stated.  Spurgeon, 
102  Mo.  App.  34,  74  S.  W.  453.  Neb. 
Lydick  v.  State,  61  Neb.  309,  85  N.  W. 
70.  Tex. — Richardson  v.  State,  46  Tex. 
Cr.  83,  79  S.  W.  536. 

Variance  Between  Information  and 
Complaint  Not  Fatal, — Skinner  v.  State 
(Tex.  Cr.),  65  S.  W.  1073. 

Under  the  Alabama  Code,  making  it  a 
misdemeanor  (1)  to  obstruct  a  public 
road  by  a  fence,  bar,  or  other  impedi- 
ment, except  by  gate  across  the  same 
by  leave  of  the  court  of  county  com- 
missioners, obtained  as  provided  by 
law;  (2)  to'  cut  or  place  a  tree,  bush, 
or  other  obstacle  across  a  public  road 
so  as  to  impede  travel,  and  not  remove 
the  same  within  six  hours;  (3)  will- 
fully to  obstruct  any  public  road  in 
any  way,  an  indictment  which  charges 
that  the  accused  "did  obstruct  a  cer- 
tain public  road,  known  as  'Pike  Road,' 
by  a  freight  car,  without  leave  of  the 
board  of  revenue  first,  had  and  ob- 
tained, against  the  peace  and  dignity 
of  the  State  of  Alabama,"  can  only 
charge  an  offense  under  the  first  clause. 
It  does  not  aver  a  failure  to  remove 
the  car  within  six  hours,  and  hence 
was  not-  intended  to  find  support  in 
the  second  clause.  It  does  not  charge 
a  willful  obstruction,  and  hence  was 
not  based  upon  the  third  clause  above 
quoted.  Central  of  Ga.  Ry.  Co.  v.  State, 
145  Ala.  99,  40  So.  991. 

An  affidavit  against  a  railroad  con- 
ductor for  permitting  a  train  to  stand 
across  a  highway  and  thus  obstruct  the 
same  did  not  state  or  give  the  name  of  ' 
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the  railroad  that  crossed  the  street  ob- 
structed. The  court  said:  "The  forms 
given  for  prosecutions  under  similar 
statutes  state  the  name  of  the  railroad 
(Gillett's  Crim.  Law,  sections  717,  718 
and  719).  We  do  not  consider  it  es- 
sential, however,  to  the  validity  of 
such  charge,  that  the  railroad  be  named. 
It  is  true  that  it  adds  one  more  degree 
of  certainty  to  the  charge,  but  the 
charge  is  sufficiently  specific  without  it. 
The  essential  element  of  the  offense 'ia 
the  obstruction  of  the  highway  by  a 
freight  train.  If  the  highway  is  speci- 
fically described,  and  the  obstruction 
designated,  the  indictment  or  informa- 
tion is  sufficiently  specific  to  apprise 
the  defendant  of  the  charge  which  he 
is  required  to  meet."  State  v.  Malone, 
8  Ind.  App.  8,  35  ST.  E.  198. 

86.  Ala.— Knuckols  v.  State,  136 
Ala.  108,  34  So.  375.  N.  C— State  v. 
Lucas,  124  N.  C.  804;  32  S.  E.  553. 
"W.  Va.— State  v.  Massie,  78  S.  E.  382. 

87.  Central  of  Ga.  Ey.  Co.  v.  State, 
145  Ala.  99,  40  So.  991;  Knuckols  v. 
State,  136  Ala.  108,  34  So.  375. 

88.  State  v.  Turner,  21  Mo.  App.  324. 
And  see  Gregory  v.  Com.,  2  Dana  (Ky.) 
417. 

Thus,  an  indictment,  which  alleges 
that  the  defendant  placed  and  contin- 
ued a  large  quantity  of  stones  on  a  part 
of  a  highway,  and  thereby  narrowed 
and  obstructed  it,  is  not  within  the 
meaning  of  a  statute,  which  provides 
for  the  removal  of  a  fence  erected  on 
a  highway,  and  cannot  be  sustained  on 
that  section.  But  it  can  be  sustained  as 
stating  a  common  law  offense,  since  it 
is  an  indictable  offence  at  common  law 
to  place  and  continue,  within  the  estab- 
lished limits  of  a  highway,  any  thing 
which  obstructs  the  full  enjoyment,  _bj 
the  public,  of  an  easement  coextensive 
with  those  limits.  Com.  v.  King,  13 
Mete.    (Mass.)    115. 

89.  State  v.  Buxton,  31  Ind.  67, 
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Duplicity.  —  If,  in  addition  to  charging  the  offense  of  obstructing  a 
public  highway,  the  indictment  charges  other  different  and  distinct 
offenses  in  the  same  count,  it  is  bad  for  duplicity.90  The  indictment 
is  not  subject  to  this  objection,  however,  where  in  charging  the  offense 
simply  of  obstructing  the  highway,  it  charges  several  ways  or  means 
by  which  the  offense  may  be  committed.91  Neither  does  it  charge  more 
than  one  offense,  by  averring  the  obstruction  of  more  than  one  high- 
way, when  the  act  complained  of  is  one  and  the  same  transaction;92 


The  mistake  of  the  draftsman  in 
writing  "believed"  instead  of  "be- 
lieves" is  also  immaterial.  State  v. 
Buxton,  31  Ind.   67.      • 

90.  Louisville,  etc.  R.  Go.  v.  Com., 
16  Ky.  L.  R.  347,  and  generally  the 
title,    "Indictment   and   Information." 

An  indictment  charging  a  railrqad 
company  with  maintaining  a  public 
nuisance  by  the  unlawful  obstruction  of 
a  public  highway,  by  causing  disord- 
erly persons  to  assemble  together,  per- 
mitting gaming  and  allowing  passen- 
gers to  shoot  firearms,  curse,  quarrel, 
and  do  many  other  disorderly  acts, 
•  charges  more  than  one  offense,  and  a  de- 
murrer thereto  should  be*-  sustained. 
Louisville,  etc.  R.  Co.  v.  Com.,  16  Ky. 
L.  Rep.  347.  / 

Obstructing  Public  Square  and  Com- 
mon Public  Highway. — Nor  is  an  in- 
dictment bad  for  duplicity  which 
charges  that  the  defendant  did  obstruct 
"a  certain  public  square  and  common 
public  highway  there  situate,"  where 
the  intention  was  to  charge  the  ob- 
struction of  the  public  square  as  con- 
stituting a  highway,  and  not  the  ob- 
struction of  the  public  square  as  "a 
public  common,"  and  the  obstruction 
of  a  separate  and  distinct  highway. 
The  redundancy  of  statement  does  not 
render  it  duplieitous,  where  the  court 
is  able  to  see  with  sufficient  clearness 
the  offense  sought  to  be  charged.  State 
v.  Eastman,  109  N.  C.  785,  13-  S.  E.  1019. 

91.  See  generally  the  title,  "Indict- 
ment and  Information." 

Under  a  statute  declaring  the  "6b- 
structing  or  incumbering,"  by  build- 
ings, of  the  public  highways,  to  be 
nuisances,  an  indictment  averring  that 
the  defendant  with  obstructing  and 
cumber"  charges  but  one  offense.  State 
«.  Finney,  99  Iowa  43,  68  N.  W.  568. 

Obstructing  and  Failing  to  Repair. 
A  count  in  an  indictment  which  charged 
the  defendant  with  obstructing  and 
failing  to  repair  a  highway,  whereby  it 
became  dangerous  for  travel,  was  sus- 


tained as  not  duplieitous  under  this 
rule.  State  v.  Middlesex,  etc.  Co.,  67 
N.  J.  L.  14,  50  Atl.  354,  wherein  the 
court  said:  "In  these  counts  the  single 
offence  is  the  misconduct  of  the  defend- 
ant, resulting  in  the  dangerous  state 
of  the  highway,  and  the  setting  forth 
of  the  various  details  of  that  miscon- 
duct, both  in  commission  and  in  omis- 
sion, does  not  involve  the  vice  of  du- 
plicity. To  allege  in  one  count  all  the 
acts  by  which  a  nuisance  is  constituted 
does  not  render  the  count  double." 

An  indictment  for  obstructing  a  high- 
way with  cars,  which,  following  the 
statute,  charged  that  the  defendant,  be- 
ing then  and  there  a  conductor,  etc., 
did  "unlawfully  .permit  and  suffer" 
the  train  ' '  to  remain  and  stand  across ' ' 
the  street,  and  did  "fail  and  neglect 
to  leave  a  space  of  sixty  feet  across 
said  street, ' '  is  not  bad  for  duplicity. 
The  two  offenses  defined  by  the  stat- 
ute, that  is,  permitting  the  train  to 
stand  across  the  highway  and  stopping 
the  train  across  the  highway  and  fail- 
ing to  cut  the  same,  each  culminate  in 
producing  the  same  result,  that  is,  ob- 
structing the  highway,  and  can  both  be 
done  by  the  same  party  at  the  same 
time.  The  last  act  is  but  a  continua- 
tion of  the  first.  State  v.  Malone,  8 
Ind.  App.  8,  35  N.  E.  198. 

92."  Clift  v.  State,  6  Ind.  App.  199,  33 
N.  B.  2J.1  (not  bad  for  duplicity  be- 
cause it  charged  the  obstruction  of  two 
highways  at  their  point  of  intersec- 
tion); State  17.  Finney,  99  Iowa  43,  68 
N.(  W.  568,  charging  the  construction 
and  maintenance  of  a  building  "in  and 
upon  the  highways  and  streets"  of  the 
town.  The  court  said:  "It  charges 
the  construction  of  but  one  building, 
and  a  building  may  be  so  constructed 
as  to  obstruct  the  streets  of  a  town,  and, 
if  so,  it  would  be  a  nuisance." 

Public  Road  and  Highway. — Under  a 
statute  making  it  an  offense  to  will- 
fully obstruct  "any  public  road  or  high- 
way," an  information  charging  the  de- 
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nor  in  averring  the  obstruction  of  a  highway  and  the  continuance  of 
the  obstruction,  where  the  two  offenses  are  created  in  the  same  clause 
of  the  statute,'  by  the  use  of  this  disjunctive  "or."93 

(II.)  Particular  Averments. —  (A.)  The  Eoad.  — As  a  county  or  road 
district,  where  the  county  is  so  subdivided,  may  contain  several  differ- 
ent' roads,  the  indictment  or  complaint  must  so  designate  the  particular 
road  or  highway  obstructed,  that  it  may  be  identified  and  distinguished 
from  other  highways  in  the  same  county  or  district.84  But  any  general 
designation  or  special  description,  by  Which  the  road  can  be  definitely 
ascertained,  will  be  sufficient.95    It  is  not  necessary,  however,  that  the 


fendant  with  willfully  obstructing  a 
public  road  and  highway,  is  not  objeej 
tionable  on  the-  ground  of  duplieity, 
coming  rather  within  the  meaning  of 
the  above  rule.  Laroe  1>.  State,  30  Tex. 
App.  374,  17  S.  W.  934,  under  art.  405, 
Penal  Code. 

93.  Thus,  under  a  statute  providing 
that  if  any  person  shall  obstruct  or 
cause  to  be  obstructed  any  public  road 
or  highway,  etc.,  or  shall  continue  such 
obstruction,  he  shall  be  liable  to  a  pre- 
scribed penalty,  etc.,  the  fact  that  an 
indictment  avers,  that  o'n  a  specified 
date,  the  defendant  obstructed  a'  pubr 
lie  road  or  highway,  and  thereafter 
continued  to  maintain  the  same,  is  not 
such  a  statement  of  two  separate  of- 
fenses as  cannot  be  joined  in  one  count. 
Territory  v.  Ashby,  2  Mont.  89. 

Where  Separately  Created. — If,  by 
the  statute,  the  two  offenses,  namely, 
of  obstructing  and  continuing  the  ob- 
struction of  a  highway,  are  separate 
and  distinct,  they  cannot  be  joined  in 
a  single  count  of  the  indictment.  Burke 
v.  People,  23  111.  App.  36.  And  see 
Hoadley  v.  People,  23  111.  App.  39. 

94.  Ark. — State  v.  Withrow,  47  Ark. 
551,  2  S.  W.  184;  State  v.  Lemay,  13 
Ark.  405.  Ind. — State  v.  Southern  Ind. 
Gas.  Co.,  169  Ind.  124,  81  N.  E.  1149; 
Nichols  v.  State,  89  Ind.  298;  State  v. 
Stewart,  66  Ind.  555.,  N.  C— State  v. 
Grumpier,  88  N.  C,  647. 

In  State  l>.  Crumpler,  88  N.  C.  647, 
the  supreme  court  of  North  Carolina  an^ 
nounced  its  conclusion  in  ,the  follow- 
ing words:  "But  there  is,  in  our  opin- 
ion, a  fatal  defect  in  the  bill  of  in- 
dictment, in  its  vague  and  indefinite 
description  of  the  road.  It  is  simply 
designated  as  'a  public  road  and  com- 
mon highway'  in  the  county,  not  dis- 
tinguished from  the  many  others  which 
traverse  different  parts  of  that  terri- 
tory." 
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95.  State  ».  Withrow,  47  Ark.  551, 
2  S.  W.  184. 

In  describing  the  location  of  the 
highway,  it  is  sufficient  to  give  Such  a 
description  as  will  identify  the  way 
charged  te  have  been  obstructed"  and 
distinguish  it  from  othet  highways  of 
the  county.  No  greater  particularity  of 
description  is  necessary.  Nichols  v. 
State,  89  Ind.  298;  State  v.  Stewart, 
66  Ind.  555.  "It  is  our  conclusion 
that  an  indictment  for  obstructing  a 
highway,  to  be  sufficient  should  de- 
scribe such  highway  by  name,  or  other- 
wise with  such  certainty  as  to  indicate 
the  road  intended. ' '  State  v.  Southern 
Ind.  Gas.  Co.,  169  Ind.  124,  81  N.  E. 
1149.  "It  is  not  sufficient,  to  describe 
it    as    a    eertain.    highway    'in    said 

county,'  or  'in   township  in  said 

county.'  Such  a  description  would  put 
the  accused  on  his  defense  for  obstruct- 
ing any  highway  in  the  county  or  town- 
ship named."  State  v.  Stewart,  66 
Ind.  555.  State  v.  Crumpler,  88  N.  C. 
647.  But  see  State  v.  Finney,  99  Iowa 
43,  68  N.  W:  568  (wherein  it  was  held 
that  the  indictment  was  not  defective 
because  it  did  not  designate  the  par- 
ticular street  or  highway  obstructed, 
the  offense  being  simply  iaid  in  the 
town  of  H,  and  the  obstruction  or  in- 
cumbrance as  a  building  upon  its  high- 
ways or  streets),  and  Matthews  v. 
State,  25  Ohio  St.  536  (wherein  it  was 
held  sufficient  to  describe  the  highway 
as  being  situated  in  a  eertain  township 
within  the  county). 

Illustrations. — A  eourit  in  an  indict- 
ment, after  the  ordinary  specification 
of  time  and  place,  charging  that  the 
defendant  "did  then  and  there  obstruct 
a  public  road  by  running  a  fence  across 
said  public  road,  contrary  to  the  stat- 
ute, ' '  etc.  is  bad  for  uncertainty  in  the 
description  or  designation  of  the  road. 
State  v.  Lemay,  13  Ark.  405.    But  a 
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length,96  breadth,97  or  grade  or  class98  of  the  road  charged  to  have 


count  charging  that  defendant  "did 
then  and  there  obstruct  a  public  road 
leading  from  Louisville  to  Minden  and 
Camden,  by  then  and  there"  etc.  is 
sufficient.  State  v.  Lemay,  13  Ark. 
405,  wherein  the  court  remarked  that, 
in  cases  where  the  county  courts  have 
laid  off  the  roads  of  the  county  into 
road  districts,  it  would  be  more  in  con- 
formity with  correct  pleading  to-  de- 
scribe the  road  alleged  to  be  obstructed, 
as  thus  designated  and  defined  by  the 
county  court. 

An  indictment  against  a  railway  cor- 
poration which  alleges  that  the  defend- 
ant on,  etc,  in,  etc.,  "did  unlawfully," 
etc.,  obstruct  a  public  road  in  the  City 
of  Camden,  Arkansas,  where  said  rail- 
road crosses  the  road  leading  from  the 
City  of  Camden  to  Bradley's  Ferry, 
known  as  Bradley  Ferry  road,  by  build- 
ing, etc.,  sufficiently  describes  the  road 
obstructed.  St.  L.,  A.  &  T.  Ey.  v.  State, 
52  Ark.  51. 

Where  Not  Known  By  Particular 
Name. — An  indictment  which  charges 
that  the  defendant  obstructed  "a  cer- 
tain publie  road  leading  from  the  Mis- 
souri river,  in  said  county  of  Holt  and 
state  of  Missouri,  by  the  way  of  Wil- 
son schoolhouse,  toT;he  town  of  Forbis, 
in  said  county  and  state,  said  public 
road  not  being  known  by  any  particular 
name,"  etc.,  sufficiently  describes  the 
road  obstructed.  State  v.  Pullen,  43  Mo. 
App.  620. 

Beginning,  Terminus,  and  Course. 
Where  the  affidavit  charged  "that  on 
or  about,  etc.,  at  the  said  county  of  J., 
in  the  state  of  Indiana,  one  B.  did  un- 
lawfully obstruct  a  highway  then  and 
there  situate,  being  the  highway  run- 
ing  nearly  north  and  south  through 
section  nine,  town  three,  range  eight 
east,  from  the  Scaffold  Lick  and  Kent 
road  io  the  Lexington  and  Paris  road, 
in  said  county  and  state,  by  then  and 
there,"  etc.,  the  highway  was  suffi- 
ciently described.  State  v.  Buxton,  31 
Ind.  67. 

A  description  of  the  road  which  des- 
ignates it  as  '(the  Fayetteville  and 
War  Eagle  Boad"  is  sufficient,  as  it 
is  clear  that  the  road  referred  to  is  the 
road  leading  from  Fayetteville  to  or 
on  War  Eagle.  Patton  v.  State,  50  Ark. 
53,  6  S.  W.  227. 

Where  the  information  describes  the 
highway  as  "a  certain  public  high-way, 


located  and  situated  on  the  half  sec- 
tion line  running  north  and  south, 
through  the  center  of  section  11,  town- 
ship 33,  range  9,  Lake  County,  Indi- 
ana," it  is  sufficient.  Nichols  v.  State, 
89  Ind.  298. 

An  indictment,  for  obstructing  a  pub- 
lic road,  which  gives  the  termini  of  the 
road,  and  describes  it  substantially  as 
il?  is  described  in  the  order  establishing 
it,  is  good,  against  a  motion  in  arrest 
of  judgment,  based  upon  the  .insuffi- 
ciency of  the  description  of  the  road. 
State  *.  Smith,  100  N.  C.  550,  6  S.  E. 
251. 

Sufficient  Description  of  Alley. — An 
averment  of  an  indictment  that,  at 
and  during  the  time  alleged,  there  was 
an  ancient  highway  in  the  town  of  H, 
known  as  —  alley,  in  block  number  28 
of  said  town,  which  led  from  thence  to 
and  over  a  highway  called  B  street, 
gives  a  sufficient  description  of  the  al- 
ley alleged  to  have  been  obstructed, 
though  it  does  not  give  the  width  nor 
termini  of.  the  alley.  Territory  v.  Ash- 
by,  2  Mont.  89. 

Point  Obstructed. — In  Illinois,  it  ia 
sufficient  to  identify  the  highway  at 
the  point  obstructed.  Houston,  v.  Peo- 
ple, 63  111.  185;  Martin  v.  People,  23 
111.  342. 

Insufficient  Description. — An  aver- 
ment in  an  indictment  that  the  defend- 
ant "did  unlawfully  obstruct  the  pub- 
lic road"  leading  from  one  town  to 
another,  naming  the  towns,  is  not  an 
averment  that  there  was  a  publie  road 
leading  from  one  place  to  another, 
which  public  road  was  obstructed  by 
the  defendant.  Louisville,  etc.  R.  B. 
Co.  V.  Com.,  8  Ky.  L.  Eep.  521.  Nor 
is  the  defect  cured  by  'the  subsequent 
averment:  "Said  county  road  having 
been  legally  established  before  said 
railroad,"  this  being  a  conclusion  of 
the  pleader,  and  not  the  averment  of 
a  fact.  Louisville,  etc  R-.  E.  Co.  v. 
Com.,  8  Ky.  L.  Eep.  521. 

96.  Com.  v.  Hall,  15  Mass.  240. 

97.  Thompson  v.  State,  20  Ala.  54; 
Com.  v.  Hall,  15  Mass.  240. 

98.  Thompson  v.  State,  20'  Ala.  54; 
Conner  v.  State,  21  Tex.  App.  176,  17 
S.  W.  157;  Meuly  v.  State,  3  Tex.  App. 
382. 

But  when  alleged  it  must  be  proved, 
since  it  is  necessary  to  prove  the  of- 
fense  as   described  in   the   indictment, 
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been  obstructed  should  be  set  out  in  the  indictment ;  nor  is  it  neeessarj 
to  set  out  the  termini.89 

Public  Character.  —  If  the  statute  makes  it  an  offense  to  obstruct  i 
public  road  or  highway,  the  indictment  should  allege  that  the  road 
obstructed  is  a  public  road  or  highway.1    But  it  is  not  necessary  tc 


at  least  substantially.    Meuly  v.  State, 
'3  Tex.  App.  382. 

99.  Mass. — Com.  v.  Hall,  15  Mass. 
240.  Mo. — State  v.  '  Rhodes,  35  Mo 
App.  360.  Ohio. — Matthews  v.  State, 
25  Ohio  St.  536.  Ore.— State  v.  Hume, 
12  Ore.  133,  6  Pae.  427. 

Contra. — State  v.  Crumpler,  88  N.  C. 
647. 

But  if  the  termini  be  stated,  they 
must  be  proved,  because  they  become 
descriptive  of  the  identity  of  the  high- 
way described.  State  v.  Rhodes,  35 
Mo.  App.  360;  State  v.  Hume,  12  Ore. 
133,  6  Pae.  427. 

1.  Md.— State  v.  Price,  21  Md.  448. 
Tex. — McClanahan  v.  ■  State,  21  Tex. 
App.  429,  2  S.  W.  813,  information  fat- 
ally defective  because  it  did  not  allege 
that  the  road  obstructed  was  a  public 
road.  W.  Va. — State  v.  Massie,  78  S. 
E.  382. 

In  State  v.  Price,  21  Md.  448,  455, 
the  court  said:  "The  willful  obstruc- 
'  tion  of  a  road  or  way,  constitutes  an 
indictable  offense  only  when  the  road 
or  way  is  public,  and  the  obstruction 
tends  to  the  inconvenience  of  the  com- 
mon right  to  use  it.  Here,  the  indict- 
ment charges,  as  an  offence,  the  ob- 
struction of  a  road  which,  as  described, 
does  not  appear  to  have  been  a  public 
roa'd.  The  connection  of  the  road  with 
some  other  common  thoroughfare,  by 
means  of  which  the  public  could  have 
access  to  it,  was  a  necessary  element 
of  the  offence  charged,  and  it  should' 
have  been  shown  with  certainty,  so  that 
the  court  could  have  seen  that  the  in- 
dictment was  bad  upon  a  sufficient 
case.  And  especially  was  this  neces- 
sary to  inform  the  defendant  of  what 
he  had  to  answer,  as  well  as  to  enable 
him  to  plead  the  acquittal  or  convic- 
tion to  any  subsequent  indictment. 
The  indictment  should  have  shown  that 
the  road  obstructed,  connected  with, 
and  was  accessible  from  a  public  high- 
way. " 

Departure.  —  Where  the  offence 
charged  in  the  first  count  of  an  indict- 
ment is  the  obstruction  of  a  road,  lead- 
ing from  S's  gate  to  B's  house,  and  in 
the  second,  the  obstruction  of  a  road 
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leading  from  S's  gate  toward  the  turn; 
pike,  and  the  plea,  after  stating  by 
way  of  inducement,  that  the  road  com- 
menced and  ended  on  private  property, 
without  connecting  with  any  public 
thoroughfare,  and  the  replication  an- 
swers that  the  road  was  opened  from 
S's  gate  to  the  turnpike,  and  that  it 
was  a  public  road,  this  averment  of  the 
replication  was  a  clear  departure  from 
tho  indictment.  The  statement,  that 
the  road  was  opened  from  the  gate  to 
the  turnpike,  varies  the  ease,  the  de- 
fendant was  called  to  answer,  in  a  most 
important  particular.  The  indictment 
describes  the  road  not  as  leading  to, 
but  only  toward  the  turnpike.  State 
v.  Price,  21  Md.  448,  455. 

Road  or  Track  in  Common  Use. — An 
information,  based  on  §108,  ch.  78,  Neb. 
Comp.  St.  1905,  making  it  unlawful  to 
"build  a  barbed  wire  fence  across  or 
in  any  plain  traveled  road  or  track  mi 
common  use,"  which  omits  to  charge 
that  the  road  or  track  was  in  ' '  common 
use,"  will  not  sustain  a  conviction, 
since  the  common  use  of  the  road  is 
an  essential  element  of  the  offense. 
Gilbert  v.  State,  78  Neb.  636,  111  N".  V/ 
377. 

A  public  square,  for  the  general  pub- 
lic ;s  use,  and  as  a  means  of  access  to 
the  public  buildings  thereon,  is  substan- 
tially a  public  highway,  and  is  usually 
so  described  in  an  indictment  charging 
its  obstruction.  State  v.  Long,  94  N. 
C.  896.  In  this  ease,  such  an  averment 
was  not  directly  made  in  connection 
with  the  description  of  the  place,  hut 
the  court  held  that  if  a  public  square, 
used  for  public  purposes,  in  connection 
with  the  courthouse  and  public  county 
buildings,  did  not,  ex  vi  termini,  suffi- 
ciently designate  it  as  possessing  the 
character  and  incidents  of  a  highway, 
so  as  to  subject  one  who  obstructs  and 
prevents  its  use  as  such,  to  indictment, 
the  defect  was  removed  by  a  subse- 
quent averment,  that  thereafter  the 
citizens  of  the  state  "could  not,  nor 
can  now,  go,  return,  pass  and  repass, 
as  they  ought  and  were  accustomed  to 
do,"  that  is,  as  they  before  had  a  right 
to  use  the  square  as  a  highway,  "to 
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use  the  exact  language  of  the  statute,2  or  to  state  the  facts  which  con- 
stitute the  way  a  public  one.3 

The  condition  of  the  highway  before  the  obstruction  need  not  be  al- 
leged.4 

(B.)  Whether  Town  Is  Incorporated  or  Not.  —  If  the  offense  denounced 
in  the  statute  may  be  committed  as  well  in  the  county  or  town  as  in 
an  incorporated  city,  the  indictment  or  information  need  not  state 
whether  the  town  in  which  the  highway  or  street  is  located  is  incor- 
porated.6 But  where  incorporation  is  an  essential  ingredient  of  the 
offense  it  must  be  alleged.6 

(0.)  The  Obstruction. —  The  indictment  must  show  an  obstruction 
in  the  public  highway7  as  well  as  specifically  describe  it,  where  the 
statute  declares  in  the  alternative  the  several  means  pf  obstruction.8 


the   great   damage    and   common    nuis- 
ance," etc. 

2.  Palatka,  etc.  B.  Co.  v.  State,  23 
Ma.  -546,  3  So.  158,  11  Am.  St.  Eep. 
395. 

Words  of  Equivalent  Import  Are 
Sufficient. — The  allegation  in  an  indict- 
ment that  the  road  described  was  and 
is"  "a  common  highway  made  and  laid 
out  for  the  people  of  this  state  to  go, 
return  and  pass  at  their  free  pleasure 
and  will  on  foot,  on  horseback  and  in 
vehicles, "  is ,  equivalent  to  an  allega- 
tion that  the  road  was  and  is  an  "es- 
tablished highway,"  under  a  statute 
punishing  the  obstruction  of  any  pub- 
lic road  or  established  highway  and 
providing  for  the  removal  of  the  ob- 
struction. Palatka,  etc.  B.  Co.  v.  State, 
23  Fla.  546,  3  So.  158,  11  Am.  St.  Eep. 
395. 

In  indictments  at  common  law  the  ex- 
pression the  king's  or  queen's  "com- 
mon highway,  used  for  all  the  liege 
subjects  .  .  .  with  their  horses,  coaches, 
carts  and  carriages  to  go',  return,  pass, 
repass,  ride  and  labor,"  was  used. 
Palatka,  etc  B.  Co.  v.  State,  23  Fla. 
546,  3  So.   158,   11   Am.  St.   Eep.   395. 

Public  Street. — Since  a  public  street 
in  a  town  or  city  is  a  public  highway, 
it  is  sufficient  in  the  information  to 
describe  it  as  a  public  street.  State 
C  Mathis,  21  Ind.  277. 

3.  Ind.— Nichols  v.  State,  89  Ind. 
298.  Term.— See  Anderson  v.  State,  10 
Humph.  119.    Tex.— State  v.  Collins,  38 

.  Tex.  189,  matter  of  defense. 

The  requirements  of  the  law  are  com- 
plied with  by  the  averment  that  the 
way  obstructed  is  a  public  highway. 
The  term  "public  highway"  has  a  fixed 
and  well  known  signification,  and  no 
useful  purpose  would  be  subserved  by 


requiring  the  specific  facts  which  give 
the  way  its  public  character  to  be 
pleaded.    Nichols  v.  State,  89  Ind.  298. 

4.  State  v.  Baltimore,  etc.  E.  Co.,  120 
Ind:  298,  22  N.  E.  307. 

5.  State  v.  Finney,  99  Iowa  43,  68 
N.  W.  568;  State  v.  Junker,  37  Tex. 
478. 

Season. — The  law  recognizes  incor- 
porated and  unincorporated  towns,  and 
both  have  streets  and  public  highways, 
and  the  offense  charged  is  not  depend- 
ent for  its  identity  or  sufficiency  on 
the  kind  or  character  of  the  town.  State 
v.  Finney,  99  Iowa  43,  68  N.  W.  568. 

6.  McClanahan  v.  State,  21  Tex. 
App.  429,  2  S.  W.  813. 

7.  State  v.  Baker,  58  Ind.  417. 
Although  a  public  bridge  is  a  part 

of  the  highway,  and  it  is  made  a  mis- 
demeanor to  obstruet  a  public  road,  yet 
a  failure  to  keep  the  bridge  in  repair, 
on  the  part  of  one  whose  duty  it  is 
to  repair  it,  is  not  an  obstruction  of 
the  public  road;  and  if  an  indictment 
for  obstructing  the  road  shows,  on  its 
face,  that  the  alleged  obstruction  con- 
sisted only  in  the  failure  to  repair  the 
bridge,  it  is  fatally  defective.  Malone 
v.  State,   51  Ala.  55. 

It  should  be  averred  directly  that 
the  impediment  is  an  obstruction  to  the 
highway  or  street.  Wabash,  etc.  E.  Co. 
p.  People,  12  111.  App.  448. 

8.  Where  the  statute  declares  it  a 
punishable  offense  in  every  person  who 
obstructs  a  public  road  "by  a  fence, 
bar  or  other  impediment,"  an  indict- 
ment charging  that  the  defendant  ob- 
structed a  public  road,  "by  a  fence,  bar, 
or  some  other  impediment,"  without 
specifying  or  particularizing  what  con- 
stituted that  other  impediment  is 
fatally  defective.    Johnson  v.  State,  32 
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Since  it  is  not  every  obstruction  in  a  public  road  or  highway  that  is 
an  indictable  nuisance  at  the  conimon  law,  an  indictment^  charging 
the  offense  as  at  common  law,  must  show  such  an  obstruction  as  affects 
and  annoys  the  entire  community.9  .  In  charging  the^  obstruction,  as 
a  statutory  offense,  however,  it  is  wholly  unnecessary  in  some  states 
to  allege  the  materiality  of  the  obstruction;10  or  to  negative  the  idea 
that  defendant  was  authorized  to  place  the  obstruction  in  the  road, 
further  than  to  allege  that  he  unlawfully  obstructed  a  public  road.11 


Ala.  583.  Under  the  same  statute,  an 
indictment  which  alleges  that  the  de- 
fendant "a  certain  impediment,  to-wit: 
a  large  quantity  of  'logs,  sticks,  brush- 
wood, and  dirt,  did  erect  and  cause  to 
be  erected,."  is  good.  Thompson  v. 
State,  20  Ala.  54. 

Where  Obstruction  "In  Any  Man- 
ner" Punishable. — Under  a  statute 
charging  the  offense  in  the  following 
language:  "every  person  who  shall  in 
any  manner  obstruct  any  public  high- 
way," etc.,  the  manneT  of  the  obstruc- 
tion is  sufficiently  set  out  and  charged, 
where  it  is  averred  that  the  obstruc- 
tion was  effected  "by  then  and  there 
manufacturing  a  rail  fence  across  said 
highway"  (Jeffries  v.  McNamara,  49 
Ind.  142),  or  by  "erecting  and  main- 
taining a  fence  and  stable  thereon." 
Boyer  v.  State,  16  Ind.  451. 

Obstruction  '  by  Ditch  and  Embank- 
ment.— An  indictment,  which  alleges 
.that  the  defendant  unlawfully  ob- 
structed a  certain  highway,  by  then' 
and  there  "unlawfully  cutting  a  ditch 
alongside  of,  and  making  an  embankj 
ment  alongside  of  and  across  said  high- 
way, thereby  causing  the  water  to  flow 
in  said  road,"  is  sufficient,  as  against 
a  motion  to  quash  based  on  the  ground 
that  it  failed  to  allege  the  depth  Of 
the  ditch  and  the  height  of  the  em- 
bankment.    State  v.  Day,  52  Ind.  483. 

Length  and  Breadth  of  Obstruction. 
"In  some  of  the  old  English  books, 
it  is  said  that  in  an  indictment  for  a 
nuisance  in  a  highway,  it  is  necessary 
to  allege  the  length  and  breadth  of 
the  'nuisance.  But  it  has  been  held, 
for  nearly  a  century,  that  this  par- 
ticularity is  unnecessary.  Eex  v. 
Smith,  Sayer,  98;  Eex  v.  Brooks,  Sayer, 
167;  Eex  v.  Inhab.  of  East  Lddford, 
Sayer,  301 ; "  Snow  v.  Inhab.  of  Adams, 
1  Gush.  (Mass.)  443,  448.  And  see 
Respublica  v.  Arnold,  3  Yeates  (Pa.) 
417. 

An  indictment  for  a  nuisance  for 
placing  a  building  in  a  highway,  need 
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not  allege  what  particular  part  of  the 
building  is  an  encroachment  on  the 
way.     State  v.  Atherton,  16  N.  H.  203. 

9.  State  v.  Holman,  29  Ark.  58.  See 
also  Matthews  v.  State,  25  Ohio  St.  536, 
wherein  it  was  said  that  at  common 
law,  an  averment  that  the  public  or 
people  passing  and  repassing  on  a  high- 
way, weTe  actually  hindered  or  put  to 
inconvenience  by  reason  of  the  alleged 
obstruction,  may  have  been  necessary. 

10.  State  v.  Collins,  38  Tex.  189 
(matter  of  defense).  And  see  Mat- 
thews v.  State,  25  Ohio  St.  536,  where- 
in the  court  said:  "It  is  also  claimed 
that  the  indictment  is  defective  in  not 
averring  that  'the  public  or  people 
passing  and  repassing  on  the  highway 
were  actually  hindered  ^r  put  to  in- 
convenience by  reason  of  the  alleged 
obstruction.  At  common  law,  this  aver- 
ment may  have  been  necessary.  But 
the  second  section  of  the  statute  under 
which  the  indictment  was  found,  de- 
clares that  'the  obstructing  or  incum- 
bering by  fences  .  .  .  any  of  the  pub- 
lic highways  .  .  .  shall  be  deemed 
nuisances'.'  The  indictment  charges  the 
defendants  with  obstructing  and  in- 
cumbering a  public  highway*  by  un- 
lawfully placing  and  causing  to  he 
placed  therein  a  fence  of  rails,  and  per- 
mitting and  causing  it  to  stand  and 
remain  therein.  This,  is  what  the  stat- 
ute declares  shall  be  deemed  a  nuisance, 
and  we  must  hold  the  indictment  good, 
without  the  averment  contended  for-" 

11.  State  v.  Collins,-  38  Tex.  189; 
State  v.  Dry  Pork  R.  Co.,  50  W.  Va. 
235,  40  8.  E.  447  (in  both  cases,  matter 
of  defense). 

Consent. — Under  the  Alabama  stat- 
ute, Which  makes  it  unlawful  to  ob- 
struct a  public  road,  except  by  gates 
across  the  same  by  leave  of  a  desig; 
nated  board,  if  the  impediment  al- 
leged in  the  indictment  is  not  a  gate, 
it  is  not  necessary  to  allege  the  want 
of  such  consent.  But  an  averment  of 
such  want  of  consent  may  be  treated 
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But  where  the  defendant  is  permitted  by  law  to  obstruct  the  highway 
under  Gertain  conditions  an  indictment  against  him  must  negative  the 
existence  of  such  conditions  or  show  an  excess  of  the  authority.12 
Place  Where  Erected.  —  The  particular  place  on  the  road  where  the 
obstruction  was  erected  need  not -be  stated.13 


as  surplusage,  and  will  not  vitiate  the 
indictment.  Central  of  Ga.  B.  Go.  v. 
State,  145  Ala.  99,  40  So.  991. 

12.  Under  a  statute,  providing  that 
a  railway  corporation  "may  raise  or 
lower  any  turnpike,  plank  road  or 
other  highway,  for  the  purpose  of  tiav- 
ing  its  railway  cross  over  or  under 
the  same;  and  in  such  case  said  cor- 
poration shall  put  such  highway,  as 
soon  as  may  be,  in  as  good  repair  and 
condition  as  before  such  alteration  at 
such  place  of  crossing, ' '  an  indictment 
merely  alleging  the  construction  of  a 
railway  across  a  highway,  and  the 
making  of  an  embankment  and  an 
excavation,  is  insufficient.  These  acts 
would  not  subject  defendant  to 
indictment,  if  the  provision  re- 
quiring the  road  to  be  put  in  good 
repair  were  obeyed.  In  order  to  show 
a  crime,  the  act  charged  must  be  made 
to  appear  unlawful.  This  could  be 
done  by  averring  that  the  acts  were  not 
done  in  the  construction  of  a  railroad, 
or  that  the  highway  was  not  put  in 
repair.  But  there  were  no  averments 
to  this  effect  in  the  indictment,  and  it 
was  insufficient,  even  though  it  was 
alleged  that  the  acts  charged  were 
wilfully  and  unlawfully  done.  The 
designation  of  acts  as  unlawful  is  not 
sufficient;  the  facts  constituting  the 
offense  must  be  shown.  State  v.  Chi., 
etc.  E.  Co.,  63  Iowa  508,  19  N.  W. 
299. 

Failure  To  Replace  Bridge  Within 
Shortest  Practicable  Time. — An  indict- 
ment which  charged  a  railroad  com- 
pany with  obstructing  a,  public  high- 
way, by  removing  an  overhead  bridge 
where  a  public  road  crossed  its  tracks 
and  keeping  it  down  for  three  months, 
was  not  good  where  it  failed  to  charge 
that  the  bridge  was  left  down  for  an 
unreasonable  time,  since  it  was  not  a 
public  offense  for  the  company'  to  have 
taken  down  its  bridge,  or  to  have  kept 
it  down.  The  offense,  in  such  a  case, 
consisted  in  suffering  its  bridge  to  re- 
main down  an  unreasonable  length  of 
time,,  or  in  not  replacing  it  within 
the  shortest  practicable  time.     Com.  p. 


Illinois  Cent.  E.  Co.,  104  Ky.  366,  47 
S.  W.  258.  . 

Use  of  Plank  by  Railroad  at  Crossing. 
An  indictment  charging  a  railroad  com- 
pany with  obstructing  a  public  road  by 
the  use  of  plank  at  a  crossing,  is  fatally 
defective  if  it  does  not  charge  the 
manner  of  the  misuse  of  the  plank,  as 
plank  may  be  used  for  such  a  purpose. 
State  v.  Eoanoke  E.,  etc.  Co.,  109  ■  N. 
C.  860,  13  S.  E.  719. 

Flooding  Highway. — An  indictment 
for  a  nuisance  ,  by  overflowing  a  high- 
way, ■  and  thus  obstructing  the  same, 
against  a  corporation  whose  charter 
authorizes  the  maintenance  of  dams, 
etc:,  at  the  outlet  of  a  pond,,  should 
contain  a  negative  averment  to  the 
effect  that  the  dam  complained  of  is 
not  erected  and  maintained  in  accord- 
ance with  the  charter,  since  if  the  dam 
complained  of  is  erected  in  accordance 
with  the  charter  and  so  maintained,  no 
indictment  will  lie,  even  though  indi 
viduals  or  the  public  have  been  in 
jured.  State  v.  Webb 's  Eiver  Imp.  Co. 
97  Me.  559,  55  Atl.  495. 

Where  an  indictment  against  a  rail 
road  company  shows  a  complete  ob 
struction  of  a  highway  against  travel 
sp  as  to  prevent  the  people  from  travel 
ing  the  same,  it  is  good  in  law.  No 
such  privilege  is  given  by  the  statutes 
to  railroad  companies.  Palatka,  etc. 
E.  Co.  v.  State,  23  Fla.  546,  3  So.  158, 
II  Am.  St.  Eep.  395.  And  see  Illinois 
Cent.  E.  Co.  V.  Com.,  104  Ky.  362,  47 
S.  W.  255,  wherein  an  indictment  charg- 
ing that  the  company  "did  unlawfully, 
wilfully,  repeatedly,  continuously,  un- 
reasonably, and  for  long  and  unneces- 
sary and  unreasonable  periods  of  time, 
and  for  longer  than  five  minutes  at  any 
one  time,  allow,  permit,  and  suffer  its 
freight  and  passenger  trains  to  stand 
and  remain  coupled  and  hooked  to- 
gether over  and  across  the  public 
road,"  etc.,  was  held  sufficient. 

13.  Ind.— State  p.  Buxton,  31  Ind. 
67.  Ky. — Com.  v.  Dunivant,  3  Ky.  1>. 
Eep.  694.  Mo.— State  v.  Pullen,  43  Mo. 
App.  620.  Ohio. — Matthews  v.  State,  25 
Ohio  St.  536. 
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(D.)  Ownership  op  Land  Adjoining  Obstruction.  -  The  indictment  musi 
show  that  the  accused  is  the  owner  or  tenant  of  the  adjoining  land, 
under  a  statute  making  such  person  responsible  for  an  obstruction," 
and  the  continuance  of  such  ownership  or  tenancy  if  the  offense  of 
continuing  the  obstruction  is  charged.15 

(E.)  Notice  To  Eemove  Obstruction. —  While  an  indictment  for  the 
continuing  of  an  obstruction  after  notice  to  remove  the  same  should 
allege  notice  to  the  defendant,16  an  indictment  for  merely  obstructing 
the  highway  need  not  allege  such  notice.17 

(F.)  Intent  and  Knowledge.  —  Criminal-  intent  where  not  made  an 
essential  ingredient  of  the  statutory  offense,  need  not  be  alleged.18 
Nor  is  it  necessary  for  an  indictment  to  allege  that  the  defendant 
acted  in  bad  faith,19  or  that  he  acted  wilfully,20  unless  wilfulness  is 
made  an  ingredient  of  the  offense  by  the  statute.21  And  unless  the 
statute  makes  knowledge  of  the  obstruction  an  essential  part  of  the 
offense,  in  which  ease  it  must  be  averred,22  it  is  unnecessary  to  allege 
that  the  wrongful  act  of  defendant  was  committed  knowingly.23 

(G.)  Charging  Continuance  of  Offense.  —  If  an  additional  penalty  is 
imposed  by  the  statute  for  continuance  of  the  obstruction,  after  an 
order  to  remove  the  same,  the  offense  should  be  laid  with   a   con- 


It  is  not  necessary  to  designate  the 
section  or  part  of  the  highway  ob- 
structed where  the  indictment  desig- 
nates the  name  of  the  highway  and 
specifies  the  character  of  the  obstruc- 
tion and  the  length  of  time  it  con- 
tinued. Com.  v.  Dunivant,  3  Ky.  li. 
Eep.  694. 

It -is  enough  to  charge  that  the  ob- 
struction was  within  the  jurisdiction 
of  the  court.  State  v.  Buxton,  31  Ind. 
67.  But  see  State  v.  Southern  Ind. 
Gas.  Co.,  169  Ind.  124,  81  N.  "  E. 
1149,  wherein  it  is  said  that  this  state- 
ment in  State  v.  Buxton,  supra,  was 
wholly  unnecessary  to  the  decision  of 
the  case,  and  dbter  dictum. 

14.  Gregory  v.  Com.,  2  Dana  (Ky.) 
417. 

15.  Com.  v.  Walters,  6  Dana  (Ky.) 
290. 

As  to  charging  the  offense  of  con- 
tinuing the  obstruction,  see  infra,  II, 
V,  2,  e,  (II.),   (G.). 

16.  State  v.  Craig,  79  Mo.  App.  412 
And  see  infra,  II,  F,  2,  e,  (II),  (G). 

17.  State  v.  Craig,  79  Mo.  App.  412. 

18.  State  v.  Baltimore,  etc.  R.  Co., 
120  Ind.  298,  22  N.  E.  307. 

Obstruction  of  Cross- Walk.— If  to  stop 
with  a  team  or  carriage  upon  or  across 
a  cross-walk  is  made  an  offense  by 
itself,  without  reference  to  actual  ob- 
struction to  public  travel,  or  to  an 
express   intent   to   obstruct   it,   an   al- 
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legation  that  the  defendant  intended  to 
obstruct  public  travel  is  unnecessary. 
Coni.  v.  Derby,  162  Mass.  183,  38  N.  E. 
440. 

19.  State  v.  Baltimore,  etc.  Co.,  120 
Ind.  298,  22  N.  E.  307. 

20.  State  v.  C.  &  O.  B.  Co.,  24  W. 
Va.  809. 

Under  the  common  law,  it  was  not 
necessary  in  an  indictment  for  a  nuis- 
ance in  obstructing  a  public  highway 
to  charge  willfulness.  Savannah,  etc 
E.  Co.  v.  State,  '23  Pla.  579,  3  So.  204, 
citing  Wharton  Crim.  Pldg.  &  Prac, 
§269. 

•  21.  Savannah,  etc.  E.  Co.  v.  State,  23 
Fla.  579,  3  So.  204.  And  see  Central 
of  Ga.  E.  Co.  v.  State,  145  Ala.  99,  40 
So.  991. 

Under  the  Florida  statute,  an  indict- 
ment which  charges  that  a  highway 
has  been  "unnecessarily  and  unreason- 
ably obstructed,"  omitting  to  charge 
that  it  was  wilfully  done,  is  insufficient. 
Savannah,  etc.  E.  Co.  v.  State,  23  Pla. 
579,  3  So.  204. 

22.  Bailey  v.  Com.,  78  Va.  19. 

23.  State  v.  C.  &  O.  E.  Co.,  24  W. 
Va.  809. 

It  is  sufficient  to  allege  that  the  act 
was  done  unlawfully,  or  without  lawfm 
authority.  State  v.  C.  &  O.  E.  Coy  24 
W.  Va.  809. 

Surplusage. — If  the  words  "knowing- 
ingly  and  wilfully"  are  used  in  tha 
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tinuendo,24  coupled  with  an  averment  that  the  defendant  had  been 
ordered  by  the  proper  officer  to  remove  the  obstruction.25  Where  the 
offense  charged  is  the  continuance  of  an  obstruction  previously  erected 
by  another  person,  the  facts  should  be  set  forth  circumstantially  in 
the  information.29 

f.  Defendant's  Plea.  —  The  defendant's  plea  should  be  in  accord- 
ance with  the  rules  generally  applicable  in  criminal  cases.27 

g.  The  Trial.  —  (I.)  In  General. —  The  usual  rules  governing  the 
trial  of  criminal  proceedings  apply  in  prosecutions  of  this  character.28 

(II.)  Variance. —  The  allegations  of  the  indictment  and  the  proof 
must  substantially  correspond,29  and  accordingly,  when  the  allegation 
is  general  that  a  road  leading  from  one  place  to  another  has  been 
obstructed,  its  existence  between  the  points  named  must  be  proved 
as  a  matter  of  essential  description.30     If  the  indictment  charges  the 


indictment,  they  may  be  treated  as  sur- 
plusage. State  v.  0.  &  O.  E.  Co.,  24 
W.  Ya.  809. 

24.  State  V.  Lemay,   13   Ark.  405. 
An   allegation   that    the     obstruction 

was  in  "its  nature  permanent"  is  not 
a  sufficient  allegation  that  the  defend- 
ant continued  the  obstruction.  Hoad- 
ley  v.  State,  23  111.  App.  39. 

An  indictment,  charging  that  the 
traverser,  on  a  day  designated  there- 
in, obstructed  a  public  highway,  "and 
did,  on  divers  other  days  between  that 
day  and  the  time  of  making  this  in- 
,  quisition,  continue  and  allow  to  remain 
the  said"  obstruction,  "by  reason 
whereof  the  citizens  of  this  state, 
during  the  time  aforesaid,"  could  not 
pass  over  the  road,  sufficiently  charges 
the  continuance  and  existence  of  the 
nuisance  at  the  date  of  the  inquisition, 
and  therefore  justifies  a  judgment  to 
abate  it.    Wroe  v.  State,  8  Md.  416. 

In  Missouri,  however,  it  was  held  not 
necessary,  in  a  case  where  the  evidence 
clearly  showed  that  the  obstruction  was 
continued  by  the  defendant,  and  ex- 
isted on  the  day  alleged  in  the  in- 
formation, a  day  within  the  year  next 
preceding  the  filing  of  the  information, 
that  the  information  should  contain, 
a  eontiwuando,  as  in  case  of  a  prosecu- 
tion for  levying  a  nuisance  sought  to 
he  abated.  State  v.  Bradley,  31  Mo. 
App.  308. 

25.  State  v.  Lemay,  13  Ark.  405; 
State  v.  Craig,  79  Mo.  App.  412.  And 
see  Sweeney  v.  People,  28  111.  208, 
wherein  the  court  said:  "There  is  no 
such  offense  known  to  the  law,  and 
punishable  by  indictment,  as  the  offense 
Qf  continuing  an  obstruction  in  a  pub- 


lie  road  before  notice  of  removal  is 
served  upon  the  party  charged.  If  an 
indictment  will  lie  at  .all,  which  we 
do  not  admit,  it  certainly  should  allege 
that  he  had  been  ordered  by  the  super- 
visor, county  commissioner,  or  by  a 
justice  of  the  peace,  to  remove  the  ob- 
struction. There  is'  no  such  averment 
in  either  count  of  the  indictment,  and 
it  is  therefore  fatally  defective." 

26.  State  v.  Brown,  16  Conn.  54,  it 
is  not  sufficient  merely  to  allege  the 
erection  of  a  nuisance,  as  if  the  defend- 
ant was  its  original  cause. 

27. .  State  fc.  Cotton,  29  Minn.  187,  12 
N.  W.  529,  wherein  an  answer  was 
tendered  as  though  it  were  a  civil  ac- 
tion, and  it  was  rejected  by  the  court, 
and  the  plea  of  "not  guilty"  entered. 
See  generally  the  title  "Arraignment 
and  Plea." 

28.  See  Bather  v.  State,  1  Porter 
(Ala.)   132,  and  the.  title  "Trial." 

29.  Though  it  is  not  necessary  in  an 
indictment  for  obstructing  a  public 
road,  otherwise  sufficient,  to  charge  the 
particular  class  of  road,  when  such 
fact  is  alleged  it  must  be  proved,  since 
it  is '  necessary  to  prove  the  offense 
as  described  in  the  indictment,  at  least 
substantially.  Meuly  v.  State,  3  Tex. 
App.    382. 

30.  Houston  v.  People,  63  111.  185; 
Martin  v.  People,  23  111.  342.  And  see 
Woody  v.  State  (Tex.  Cr.),  69  S.  W. 
155,  holding  that  it  is  always  incum- 
bent on  the  state,  where  a  certain  road 
is  alleged  to  be  obstructed,  to  prove 
that  fact. 

When  a  local  description  sufficient 
to  identify  and  fix-  the  precise  point  of 
obstruction  is  given  in  the  indictment, 
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obstruction  of  a  private  way  or  road,  the  state  cannot  prove  the  ok 
struetion  of  a  public  road,31  and  conversely,  an  indictment  for  obstruct- 
ing a  common  highway  and  public  road  cannot  be  sustained  by  proof 
of  the  existence  of  a  town  or  private  way,32  though  it  will  be  sustained 
by  proof  of  a  public  highway  established  either  by  dedication  or  pre- 
scription.83 And  proof  of  the  maintenance  of  an  obstruction  will  not 
>  support  a  charge  in  the  indictment  or  information  of  creating  one.34 
Variance  may  arise  in  connection  with  other  allegations.  .Thus,  there 
may  be  a  fatal  variance  between  the  nature  of  the  obstruction  charged . 
and  the  proof  of  the  same,35  as  well  as  in  the  location36  of  the  ob- 


as  well  as  the  termini  of  the  road,  the 
latter  may  be  disregarded,  and  proof 
that  a  road  existed  at  the  place  of 
obstruction,  is  alone  necessary.  Hous- 
ton v.  People,  63  111.  185;  Martin  v. 
People,  23  111.  342. 

An  indictment  for  obstructing  a  pub- 
lic way,  describing  it  as  from  A  towards 
and  unto  B,  is  satisfied  by  proof  of  a 
public  way  leading  from  A  to  B,  though 
turning  backwards  between  A  and  B 
at  an  acute  angle,  and  though  the 
part  from  A  to  the  angle  be  an  im- 
memorial way,  and  the  part  from  the 
angle  to  B  be  recently  dedicated.  Bex 
v.  Downshire,  4  Ad.  &  El.  232,  111  Eng. 
Beprint  774. 

But  if  the  indictment  is  for  erecting 
an  obstruction  on  a  highway  running 
from  the  township  of  S;  towards  B, 
proof  of  the  obstructing  of  a  highway 
within  the  township  named  will  not  sup- 
port it.  Ohio  v.  Carman,  Tappan 
(Ohio)    194. 

31.  State  v.  Massie  (W.  Va.),  78 
S.  E.  382. 

32.  State  v.  Bradbury,  40   Me.   154. 

Where  one  was  indicted  for  obstruct- 
ing a  "public  highway,"  and  the 
proof  was  that  he  obstructed  a  "pri- 
vate cartway,"  there  was  a  fatal  vari- 
ance.    State  v.  Purify,  86  N.  C.  681. 

An  indictment  for  obstructing  "a 
public  street"  is  sustainable  upon  proof 
of  obstruction  of  a  town  way,  however. 
Eor  the  word  street  means  any  pub- 
lie  way,  and  embraces  a  town  way. 
State  v.  Beeman,  35  Me.  242. 

33.  State  v.  Teeters,  97  Iowa  458. 
66  N.  W.  754.  See  also  Bex  v.  Devon- 
shire, 4  Ad.  &  El.  232,  31  E.  C.  L. 
58,  111  Eng.  Beprint  774.     ' 

An  indictment  charging  one  with  ob- 
structing and  encroaching  upon  a  regis- 
tered road  is  not  .supported  by  evi- 
dence which  shows  that  the  road  was 
laid  out  by  a  district  road  eqmmis- 
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sioner  and  two  citizens  of  the  district 
who  acted  with  him,  there  being  no 
proof  whatever  that  the  road  was 
"registered"  as  contemplated  and  pro-, 
vided  by  law;  and  a  conviction  under 
such  state  of  facts  is  unwarranted  by- 
the  evidence.  Mc&owan  v.  State,  124 
Ota.  422,  52  S.  E.  738. 

34.  State  v.  Brown,  16  Conn.-  54; 
Lowe  v.  People,  28  111.  518;  Hoadley  v. 
People,  23  111.  App.  39. 

Where  the  offense  prohibited  by  the 
statute  consists  in  the  erection  of  a 
building  or  other  obstruction  in  the 
highway,  and  it  is  this  offense  which 
is  charged  in  a  complaint  against  B, 
proof  that  the  obstruction  had  been 
erected  by  A,  and  that  B,  thirty  years 
afterwards,  purchased  it  of  A,  and  oc- 
cupied it  where  it  was  originally  placed,  , 
and  neglected  to  remove  it,  when  no- 
tified to  do  so,  by  a  committee  of, 
the  town,  does  not  constitute  the  of- 
fense charged  in  the  complaint.  State 
v.  Brown,  16  Conn.  54. 

35.  Where  the  indictment  charged*  ',. 
the  obstruction  of  a  public  road  "by 
placing  in  and  across  it  certain  plank  ' 
at  the  place  specified,  and  the  proof 
was,  in  substance,  that  a  dangerous 
hole  in  the  crossing  was  permitted  to 
be  and  continue  for  a  week  or  two, 
occasioned    by    the    slipping    down  of 

a  plank  from  its  place,  the  variance 
was  fatal.  State  v.  Boanoke  E.,  etc. 
Co.,  109  N.  C.  860,  13  S.  E.  719._ 

36.  A  variance  between  the  indict- 
ment and  proof  in  that  the  indictment 
described  the  place  of  obstruction  as 
near  Vine  Grove,  could  not  be  mate- 
rial, as  mere  matter  of  description; 
but  such  a  variance  is  material  and 
fatal  where  the  town  is  an  incor- 
porated one,  as  incorporated  towns 
usually  regulate  such  obstructions  to, 
the  exclusion  of  the  common  law  pun- 
ishment. Illinois  Cent.  E.  Co.  «.  Com.,  „ 
104  Ky.  362,  47  S,  W.  255, 
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struction.     The  rule  that  only  a  material  variance  is  fatal  to  a  con- 
viction is  applicable,  however.37 

(III.)  Questions  of  Law  and  Fact.  —  The  questions  whether  or  not  the , 
road  alleged  to  have  been  obstructed  had  ever  been  opened  as  such, 
and, was  in  fact  a  public  highway,38  whether  or  not  a  particular^ object 
charged  as  an  obstruction  is  in  fact  an  obstruction,39  and  whether  an 
obstruction  in  a  street  or  highway  is  or  is  not  a  nuisance,40  or  was 
willful,*1  are  questions  of  fact  for  the  jury,  and  not  of  law  for  the 
court,  in  all  cases  where  the  evidence  is  conflicting. 

(IV.)  Form  and  Effect  of  Verdict.^  —  If  two  persons  are  indicted 
jointly  for  obstructing  a  public  highway  or  street,  and  they  acted 
separately,  the  jury  may  convict  one  and  acquit  the  other.43  A  gen- 
eral verdict  finding  the  defendant  guilty  as  charged  in  the  indict- 
ment cannot  be  sustained,  where  the  indictment  charges  both  the 
erection  and  continuance  of  an  obstruction,  and  the  proof  shows  sim- 
ply the  erection  thereof.44  A  special  verdict,  rendered  on  a  trial  for 
obstructing  a  road,  is  defective,  if  it  does  not  find  that  the  user  of  the 
road  by  the  public  was  as  of  right  and  adversary.45  The  verdict  of 
the  jury  is  conclusive  on  appeal,  as  to  the  facts.46 

(V.)  Judgment  and  Sentence.  —  Upon  conviction  the  court  may,  in  ad- 
dition to  sentencing  the  defendant  to  the  payment  of  a  fine  and  the 
costs  of  the  prosecution,47  and  as  a  part  of  its  judgment,  order  the 
abatement  of  the  obstruction,48  where  the  indictment  charges  its  con- 


37.  State  v.  Southard,  6  Penne. 
(Del.)  247,  66  AtL  372;  State  v.  Weese, 
67  Mo.  App.  466;  State  v.  Pullen,  43 
Mo.  App.  620;  State  v.  Ehodes,  35  Mo. 
App.  360. 

■Where  the  information  charged  that 
the  defendant  obstructed  the  Plattsburg 
and""  Liberty  Boad  where  said  road 
crossed  Smith's  Fork  of  Platte  Biver, 
and  the  proof  to  sustain  the  charge 
was  of  an  obstruction  of  a  ford  lead- 
ing from  Plattsburg  and  Liberty  Eoad 
crossing  Smith's  Fork  Creek  on  the 
west  side  of  "the  bridge  and  east  -of 
the  defendant's  land,  'there  was  no 
variance,  since  whatever  the  name  used 
it  had  reference  to  the  same  water 
course.  State  v.  Transue,  131  Mo.  App 
323,  111  S.  W.  523. 

38.  Zimmerman  v.  State,  4  Ind.  App. 
583,  31  N.  B.  550,  without  reference 
to  the  condition  of  the  road. 

39.  HI. — Township  of  Bolo  v.  Liszew- 
ski,  116  111.  App.  135.  Ind.— Bybee  v. 
State,  94  Ind.  443,  48  Am.  Eep.  175. 
Mass.— Com.  v.  Franklin,  133  Mass.  569, 
whether  a  sidewalk  as  built  unreason- 
ably obstructed  the  highway  question 
for  Jury.  Pa. — Com.  v.  Northern  Cent. 
R.  Co.,  7  Pa.  Super.  234,  whether 
an  overhead  bridge  was   an  unreason- 

pbstruction  of  a  public  highway. 


Whether  an  obstruction  complained 
of  did  or  did  not  occupy  the  public 
highway  is  a  question  properly  left 
with  the  jury.  President,  etc.  of  Pitts- 
burgh, etc.  Co.  v.  Com.  (Pa.),  8  Atl. 
217;  Com.  v.  Jackson,  10  Pa.  Super. 
524. 

40.  People  v.  Carpenter,  1  Mich.  273. 

41.  Eust  v.  State  (Tex.  Cr.),  158  S. 
W.  519. 

42.  See  generally  the  title  '"Ver- 
dict." 

43.  See  Com.  v.  Miliman,  13  Serg.  & 
E.    (Pa.)    403. 

44.  People  v.  Livingston,  27  Hun 
(N.   T.)    105. 

45.  State  v.  Stewart,  91  N.  C.  566, 
for  unless  it  was  such  it  would  not 
impose  an  easement  upon  the  defend- 
ant 's   land. 

46.  Sanders  V.  State,  18  Ark.  198; 
Township  of  Bolo  V.  Liszewski,  116  111. 
App.  135. 

47.  Taggart  v.  Com.,  21  Pa.  527. 

The  common  law  punishment  for  ob- 
structing a  common  highway  was  fine 
and  imprisonment.  Gregory  v.  Com., 
2  Dana  (Ky.)  417,  citing  1  Hawk.  Pleas 
of  the  Crown,  695;  Eussel  on  Crimes, 
305. 

48.  Ind. — Zimmerman  v.  State,  4  Ind. 
App.  583,  31  N.  E.  550.    N.  Y.— People 
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tinuance  and  existence  at  the  date  of  the  inquisition.49 

h.    Appeal  and  Error.  —  The  right  "of  appeal  in  such  a  criminal 

^prosecution  depends  upon  the  statute.50    A  writ  of  error  to  review  such 

prosecutions  will  be  quashed,  where  the  court  has  no  jurisdiction.61 

i.     Gosts.  —  "Where  the  defendant  is  found  not  guilty,  costs  of  the 

prosecution  cannot  be  taxed  against  him.52 

3.  Civil  Action  for  Statutory  Penalty.  —  a.  For  Obstructions.-*- 
(I.)  In  General.  —  The  unlawful  obstruction  of  a  public  highway  or 
street  ft,  under  some  statutes,  subject  to  a  penalty  recoverable  in  a 
civil  action.53  Such  statutes  furnish  a  cumulative  remedy,54  and  do 
not  take  away  the  remedy  by  indictment  or  complaint.05 


v.  Livingston,  27  Hun  105.  Pa. — Tag- 
gart  v.  Com.,  21  Pa.  527.  S.  C. — State 
«.  Floyd,  39  S.  C.  23,  17  S.  E.  505,  with- 
out any  regard  to  the  ownership  of  the 
land  at  the  particular  point  of  the 
road  obstructed. 

"The  rule  varies  where  statutory 
provisions  require  it.  Where  a  party 
has  a  license  to  erect  the  structure 
complained  of,  and  the  nuisance  con- 
sists in  exceeding  Ms  privilege,  the  sen- 
tence is  not  to  remove  the  building  al- 
together, but  to  make  it  conform  to 
the  license.  In  such  cases  it  is  usual 
to  issue  a  writ  to  the  sheriff,  command- 
ing him  to  execute  the  judgment. 
Eespubliea  v.  Arnold,  3  Yeates  417,  423, 
was  a  case  of  that  kind."  Taggart  v. 
Com.,  21  Pa.  527. 

When  a  railroad  company  is  indicted 
for  wilfully  obstructing  a  highway, 
and  the  obstruction  is  one  whose  il- 
legality is  attributable  to  the  manner 
in  which  its  railroad  has  been  con- 
structed upon  the  highway,  the  judg- 
ment should  be  so  framed  as  not  to 
require  an  absolute  removal  of  the  con- 
stituent elements  of  the  roadbed  from 
the  highway,  but  to  permit  the 
company  to  abate  the  nuisance,  or 
"remove  the  obstruction,"  by  grading 
the  highway  to  the  surface  of  the 
railroad  track,  or  by  carrying  the  high- 
way under  or  over  the  railroad,  or  by 
changing  the  line  of  the  highway,  or 
by  carrying  the  railroad  along  and 
upon  the  highway  on  the  surface  of  the 
latter,  or  in  such  other  manner  as  not 
to  obstruct  it,  or  prevent  its  use  by 
the  public,  according  as  one  or  the 
other  of  these  courses  may,  under  the 
circumstances  of  the  case  be  proper. 
Palatka,  etc.  E.  Co.  v.  State,  23  Fla. 
546,   3   So.   158,  11   Am.   St.   Eep.   395. 

The  order  to  abate  would  not  issue 
as  a  matter  of  course  under  the  early 
Ohio   statute,  but  only  on   a  hearing 
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of  a  motion  for  that  purpose  made  by 
the  prosecuting  attorney  to  the  court 
in  which  the  conviction  and  sentence 
was  had.  Matthews  v.  State,  25  Ohio 
St.  536. 

49.  Wroe  v.  State,  8  'Md.  416,  citing 
Bex  'v.  Stead,  8  T.  B.  142,  101  Eng. 
Eeprint  1312.  But  see  Matthews  «. 
State,  25  Ohio  St.  536. 

Indictment  sufficiently  charging  con- 
tinuance  and   existence   of   obstruction" 
at  date  of  inquisition.     Wroe  v.  State, 
8  Md.  416. 

50.  See  the  statutes  and  Chapin  v. 
State,  24  Conn.  -  236,  early  Connecticut 
statute. 

In  Kentucky,  an  appeal  lies  only 
when  the  party  accused  is  fined  more 
than  fifty  dollars.  Carroll's  Ky.  St., 
1909,  14336;  Com.  v.  Feriel,  25  Ky.  L. 
Eep.  314,  75  S.  W.  231. 

51.  Thus,  in  Kentucky,  the  court 
of  appeals  has  no  jurisdiction  of  any 
criminal  or  penal  case  in  which  im- 
prisonment may  be  imposed.  An  indict- 
ment for  obstructing  a  highway  at  com- 
mon law  is  such  a  case,  and  a  writ 
of  'error  to  the  court  of  'appeals  to  re- 
vise the  judgment  of  the-  circuit  court 
must  be  quashed.  Gregory  v.  Com.,  2 
Dana  (Ky.)  417. 

52.  Com.  v.  Weaver,  2  Pa.  Co.  Ct. 
455,  wherein  the  defendant  was  charged 
with  an  encroachment  upon  a  high- 
way, but  the  jury  found  in  his  favor. 

53.  See  generally  the  statutes.  Aa 
to  Form  and  Nature  of  Action,  see 
infra,  II,  F,  3,  a,  (IV). 

54.  HI. — Wragg  v.  Penn  Township. 
94  111.  11,  34  Am.  Eep.  199.  Ind.— State 
v.  Virt,  3  Ind.  447.  Vt.— State  v.  Wil- 
kinson, 2  Vt.  480,  21  Am.  Dee.  560. 

55.  State  v.  Virt,  3  Ind.  447;  State 
v.  Wilkinson,  2  Vt.  480,  21  Am.  Dee. 
560.  As  to  remedy  by  indictment  or 
complaintj  see  supra,  II,  F,  2. 
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(II.)  Prerequisites  to  Action.  —  The  necessary  prerequisites  to  such  an 
action  depend  upon  the  statutes  themselves.56  Under  some  statutes 
no  notice  or  order  to  remove  the  obstruction  is  essential,57  unless  it 
is  sought  to  recover  the  penalty  provided  in  case  of  a  continuance  of 
the  obstruction.58 

(III.)  Jurisdiction.  —  The  statute  may  prescribe  the  court  having 
jurisdiction  of  sUch  an  action.59  The  jurisdiction  is  usually  found  in 
the  justices  of  the  peace  within  the  county  where  the  highway  is 
located.60  ' 

Where  Freehold  Involved.  —  Although  a  justice  retains  his  jurisdiction 
over  such  actions  where  a  freehold  is  only  incidentally  involved  in  the 
exercise  thereof,61  if  the  question  of  the  existence  of  the  highway  and 


56.  See  Hairston  v.  Francher,  7 
Smed.  &  M.  249,  early  Mississippi 
statute. 

57.  111. — Seidschlag  v.  Town  of  An- 
tioch,  207  111.  280,  69  N.  E.  949.  Ind. 
Epler  v.  Niman,  5  Ind.  459.  N.  Y. 
Town  of  Corning  v.  Head,  86  Hun  12, 
33  N.  Y.  Supp.  360.  Wis. — Wyman  v. 
State,  13  Wis.  663,  where  obstruction 
wilful. 

58.  Seidschlag  v.  Town  of  Antioch, 
207  111.  280,  69  N.  E.  949;  Beebe  v. 
Road  Dist.,  134  111.  App.  583. 

When  the  action  is  brought  against 
the  grantee  of  one  who  has  erected 
obstructions^  it  cannot  be  maintained 
without  previous  notice  to  the  defend- 
ant to  remove  them.  Dodge  v.  Staey, 
39  Vt.  558,  577. 

Contents  of  Notice.  —  The  party 
charged  is  entitled  to  understand  from 
the  notice  what  place  he  is  charged 
with  having  obstructed,  so  that  he  may 
ascertain  what  his  rights  are  at  such 
place.  Farlow  v.  Town  of  Camp  Point, 
186  111.  256,  263,  57  N.  E.  781;  Town 
of  East  Nelson  v.  Leeds,  158  111.  App. 
227. 

59.  See  the  statutes,  and  Aldrich  v. 
Hawkins,  6  Blackf.  (Ind.)  125. 

The  fact  that  a  statute  declares  that 
the  party  may  be  sued  before  a  justice 
of  the  peace  for  the  penalty  prescribed 
therein  for  obstructing  a  highway  does 
not  deprive  a  circuit  court  of  juris- 
diction, where  such  jurisdiction  is  con- 
ferred by  constitutional  provision.  Peo- 
ple v.  Young,  72  HI.  411. 

60.  HI.— Village  of  Dolton  v.  Dolton, 
201  HI.  155,  66  N.  E.  323;  People  v. 
Young,  72  m.  411;  Town  of  Chatham 
v.  Mason,  53  111.  411;  Crosby  v.  Gipps 
19  111.  308;  Ferris  v.  Ward,  9  111.  499; 
Comrs.  of  Road  Dist.  v.  Swain,  168  111. 
App.  674.    Ind.— Aldrich  v.  Hawkins,  6 

IX 


Blackf.  125.  Ky. — Cincinnati,  etc.  E. 
Co.  v.  Baughman,  116  Ky.  479,  76 
S.  W.  351.  Mass.— Hall  v.  Kent,  11  Gray 
467.  Mich. — La  Barre  v.  Bent,  154 
Mich.  520,  118  N.  W.  6.  Miss.— Hairston 
v.  Fancher,  7  Smed.  &  M.  249.  N.  Y. 
Chapman  v.  Swan,  65  Barb.  210;  Parker 
v.  Van  Houten,  7  Wend.  145.  Ohio. 
Trustees  of  Burton  Tp.  v.  Tuttle,  30 
Ohio  St.  62.  S.  C— Woodward  v.  South 
Carolina,  etc.  R.  Co.,  47  S.  C.  233,  25 
S.  E.  -146.  Wis.— State  v.  Gillen,  49 
Wis.  683,  6  N.  W.  250;  State  V.  Blonien, 
36  Wis.  303. 

But  a  suit  by  a  town  to  recover  the 
penalty  for  obstructing,  or  continuing 
an  obstruction  to  a  public  highway, 
cannot  be  brought  before  a  justice  of 
the  peace  residing  in  the  town  for  the 
benefit  of  which  the  suit  is  prosecuted, 
though  it  may  be  brought  before  any 
justice  residing'  in  any  other  town  in 
the  same  county.  Town  of  Chatham  v. 
Mason,  53  111.  411,  under  §6,  art.  12 
of  the  Township  Organization  Law, 
Gross'  Comp.  750. 

Not  for  continuing  an  obstruction 
under  the  act  of  1852.  Crosby  v.  Gipps, 
19  111.  308.  Otherwise,  however,  in 
Indiana  under  St.,  1824,  p.  364;  Rev. 
St.,  1838,  p.  498.  Aldrich  v.  Hawkins, 
6  Blackf.    (Ind.)    125. 

Waiver  of  Objection  To  Jurisdiction. 
Where  the  defendant  pleads  the  gen- 
eral issue,  and  causes  the  case  to  be 
certified  to  the  circuit  court,  which  has 
jurisdiction,  he  waives  the  question  as 
to  whether  the  justice  had  jurisdiction. 
La  Barre  v.  Bent,  154  Mich.  520,  118 
N.  W.  6. 

61.  Village  "of  Dolton  v.  Dolton,  201 
HI.  155,  66  N.  E.  323. 

In  Village  of  Dolton  v.  Dolton,  supra, 
the  court  said:  "The  jurisdiction  of 
the  justice  of  the  peace  extended  no 
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the  title  to  the  land  therein  is  properly  put  in  issue  by  the  defendant, 
he  has  no  jurisdiction  to  try  the  issue  under  some  statutes  ;62  and  where 
the  bond  required  by  statute  accompanies  the  plea  of  the  defendant 
the  cause  must  be  removed  to  a  court  authorized  to  try  title  to  real 
property.63  .. 

(IV.)  Form  and  Nature  of  Action.  —  The  statutes  sometimes  provide 
that  the  penalty  shall  be  recoverable  in  an  action  of  debt.64  But  what- 
ever the  form  of  the  action,  it  is  in  its  nature  generally  considered 
as  a  civil  action,65  and  not  a  criminal  proceeding,66  nor  one  of  a 
criminal  nature.67 

(V.)  Proper  Parties  Plaintiff.  —  The  action  should  be  prosecuted  by  the 
person  or  officer  designated  in  the  statute.68  While  under  some  stat- 
utes, this  requires  the  action  to  be  prosecuted  by  the  road  overseer 


further  than  to  determine,  incidentally, 
whether  the  defendant  was  the  owner 
in  fee  of  the  land,  for  the  purpose  of 
finding  whether  or  not  he  had  violated 
the  ordinance;  the  judgment  of  the 
justice  of  the  peace  did  not  deprive 
him  of  his  freehold.  It  is  true,  this 
court  has  held  that  in  determining 
whether  a  municipality  is  entitled  to 
recover  the  penalty  imposed  by  stat- 
ute for  obstructing  a  highway  it  is 
necessary  to  determine  whether  or  not 
the  public  had  a  perpetual  easement  in 
such  highway,  and  that  therefore  a 
freehold  is  involved.  .  .  .  But  that 
doctrine  must  be  confined  to  cases  aris- 
ing before  a  court  of  record  having 
power  to  adjudicate  upon  the  title  to 
a  freehold.  ...  It  follows  from  what 
has  been  said  that  the  judgment  of 
the  justice  of  the  peace  was  not  void 
because,  as  it  is  said,  it  involved  the 
trial  of  title  to  land.  That  question 
was  only  incidental  to  the  exercise  of 
his  statutory  jurisdiction." 

Where  the  statute  confers  original 
jurisdiction  upon  justices  of  the  peace 
over  such  causes  of  action,  by  neces- 
sary implication  it  vests  authority  in 
justices'  courts  to  hear  and  determine 
all  questions  necessary  to  render  a 
final  judgment,  and  it  is  no  valid  ob- 
jection to  the  jurisdiction  of  the  jus- 
tice that,  on  the  trial,  the  right  of 
the  public  to  the  use  of  the  road- 
way, as  a  public  highway,  may  in- 
volve, to  some  extent,  the  title  to  the 
land  at  the  place  of  alleged  obstruc- 
tion. Trustees  of  Burton  Twp.  v.  Tut- 
tle,  30  Ohio  St.  62. 

62.  Little  v.  Denn,  34  N.  T.  452; 
Saunders  v.  Townsend,  26  Hun  (N.  T.) 
308;    State   p.   Blonien,   36   Wis.    303; 
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State  v.  Preston,  34  Wis.  675;  State  v. 
Huck,  29  Wis.  202;  State  v.  Doane,  14 
Wis.  483.  And  see  generally  the  title, 
"Justices  of  the  Peace." 

63.  State  v.  Blonien,  36  Wis.  303; 
State  v.  Preston,  34  Wis.  675  (under  a 
statute  requiring  the  defendant  to  give 
a  bond  to  pay  the  judgment  which  the 
plaintiff  may  recover  against  him  in 
the  circuit  court).  And  see  Little  v. 
Denn,  34  N.  Y.  452;  Saunders  v.  Town- 
send,  26  Hun  (N.  T.)  308. 

64.  Colo.  St.  Ann.,  1911,  §5830; 
Eaton  v.  People,  30  Colo.  345,  70  Pae. 
426;  State  v.  Virt,  3  Ind.  447  (under 
Act  1849,  p.  116,  §121). 

65.  HI. — Town  of  Partridge  v.  Sny- 
der, 78  111.  519;  Town  of  Havana  v. 
Biggs,  58  III.  483.  Ind.— Washington  - 
Twp.  v.  Ratts  (Ind.  App.),  101  N.  E. 
842.  Wis.— State  V.  Hayden,  32  Wis. 
663. 

66.  111.— Town  of  Partridge  V.  Sny- 
der, 78  111.  519.  Mich.— La  Barre  ft 
Bent,  154  Mich.  520,  118  N.  W.  6. 
Wis.— State  v.  Smith,  52  Wis.  134,  8 
N.  W.  870;  State  v.  Hayden,  32  Wis. 
663. 

It  is  not  a  criminal  proceeding  re- 
quiring the  intervention  of  the  prosecut- 
ing attorney,  and  private  counsel  may 
be  employed  by  the  highway  commis- 
sioner, who  is  the  complainant.  La 
Barre  v.  Bent,  154  Mich.  520,  524,  118 
N.  W.  6. 

67.  Town  of  Partridge  v.  Snyder,  78 
HI.  519.  But  see  Tully  v.  Town  ot 
Northfield,  6  111.  App.  356,  holding  such 
actions  in  their  nature  quasi  criminal 
prosecutions. 

68.  State  v.  Gillen,  49  Wis.  683,  6 
N.  W.  250. 
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or  commissioners  in  the  name  of  the  county,69  town,70  or  'district  in 
which  the  offense  is  committed,71  in  other  states  the  penalty  may  be 
recovered  in  an  action  by  the  road  overseer  in  his  official  capacity,72 
of  the  trustees  of  the  township  in  which  the  offense  is  committed,73 
or  by  any  person  suing  for  the  same.74  If  the  statute  does  not  in 
terms,  declare  in  whose  name  the  action  shall  be  prosecuted,  it  must 
be  in  the  name  of  the  people  of  the  state.75 

(VI.)  Pleading.' — A  written  complaint  is  not  required,  if  the  action 
to  recover  the  penalty  for  obstructing  a  highway  is  brought  before  a 
justice.78    And  where  in  writing,  the  form  of  the  complaint  is  wholly 


69.  Cal.  Political  Code,  §2743;  Bailey 
V.  Dale,  71  Cal.  34,  11  Pac.  804. 

70.  Hurd's  111.  Rev.  St.,  1909,  ch. 
121,  §74,  under  township  organization. 

71.  Hurd's  111.  Rev.  St.,  1909,  ch. 
121,  §139  (not  under  township  organi- 
zation); Comrs.  of  Road  Dist.  ».  Swain, 
168  111.  App.  674;  Mo.  Rev.  St.,  1909, 
§10,533;  Boonville  Special  Road  Dist. 
v.  Fuser,  174  Mo.  App.  573,  161  S.  W. 
583. 

Where  the  district  in  which  the  ob- 
structed road  lies  is  consolidated  with 
another,  the  action  should  be  in  the 
name  of  the  consolidated  district. 
Boonville  Special  Boad  District  *. 
Fuser,  174  Mo.  App.  573,  161  S.  W. 
583. 

Waiver. — Though  the  suit  is  insti- 
tuted in  the  individual  names  of  the 
commissioners,  and  not  in  the  names 
of  the  districts  in  which  the  offense 
was  committed,  a  defendant  by  fail- 
ing to  raise  the  question  of  jurisdic- 
tion upon  that  ground  and  proceeding 
to  trial  upon  the  merits  waives  the 
objection.  Comrs.  of  Boad  Dist.  v. 
Swain,  168  111.  App.  674. 

72.  Allen  v.  Hiles,  67  N.  J.  L.  135, 
50  Atl.  440.  And  see  Gould  v.  Glass, 
19  Barb.  (N.  Y.)  179,  holding  that  the 
action  for  such  a  penalty  is  properly 
brought  by  the  highway  commissioners 
in  their  individual  names,  with  the 
addition  of  their  name  of  office. 

A  person  appointed  by  a  township 
committee  to  superintend  the  making 
and  repairing  of  roads  is  not  an  over- 
seer of  highways  within  the  meaning 
of  a  statute  authorizing  the  overseer 
of  highways  to  bring  the  action  to  re- 
cover the  penalty  provided  for  obstruct- 
ing a  highway.  Allen  v.  Hiles,  67  N. 
3.  L.  135,  50  Atl.  440. 

73.  Higgins  v.  Grove,  40  Ohio  St. 
521  (under  Rev.  St.,  1880,  §4748); 
Trustees  of  Burton  Twp.  v.  Tuttle,  30 
Qfcio  St.  62. 


'  74.  Higgins  v.  Grove,  40  Ohio  St. 
521,  under  Gen.  St.,  1880,  §4748. 

Provided,  that  the  officer,  whose  duty 
it  is  to  prosecute,  fails  to  do  so,  in 
which  case,  any  person  may  bring  suit, 
upon  certain  conditions,  in  the  name 
of  the  town.  Hurd's  111.  Rev.  St.,  1909, 
ch.  121,  §74  (upon  giving  a  bond  for 
costs) ;  Samuell  v.  Town  of  Sherman, 
170  111.  265,  48  N.  E.  576. 

Upon  substitution  in  an  intermediate 
court  of  appeal  of  the  town  as  party 
plaintiff,  the  commissioners  cannot 
have  the  suit  dismissed  without  the 
consent  of  the  original  party  bringing 
the  action  in  name  of  town.  Samuell 
v.  Town  of  Sherman,  170  111.  265,  48 
N.  E.  576. 

75.  People  v.  Young,  72  111.  411. 
Reason. — Where  the  statute  does  not, 

in  terms,  declare  in  whose  name  the 
prosecution  shall  be  conducted,  but  does 
declare  that  the  offender  may  be  in- 
dicted or  sued  before  a  justice  of  the 
peace,  as  all  indictments  run,  and  can 
only  run  in  the  name  of  the  people,  the 
conclusion  is  irresistible,  as  no  other 
name  is  mentioned,  that  the  suit  must 
be  in  the  name  of  the  people  of  the 
state.     People  v.  Young,  72  111.  411. 

76.  Williams  V.  Town  of  Hardin,  46 
111.  App.  67;  Scott  v.  Town  of  New 
Boston,  26  111.  App.  108;  Town  of  Canoe 
Creek  v.  McEniry,  23  111.  App.  227; 
State  v.  Ohilds,  109  Wis.  233,  85  N.  W. 
374. 

Waiver. — But  if  a  written  complaint 
on  oath  is  necessary,  it  is  waived  where 
the  defendant  appears,  and  moves  for 
a  Continuance.  Clifford  v.  Town  of 
Eagle,  35  111.  444. 

The  form  of  the  summons  in  such 
cases  is  a  demand  for  money,  and  no 
claim  need  be  set  forth.  Town  of 
Canoe  Creek  v.  McEniry,  23  111.  App. 
227.  If  it  does  so  it  mav  be  regarded 
as  surplusage,  and  entirely  disregarded 
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unimportant.77  But  the  action  may  be  brought  in  or  removed  to  a 
court  of  record,  and  in  such  case,  greater  particularity  is  required  in 
the  pleading.78 

When  the  action  is  brought  by  the  highway  commissioner  in  his  own 
name,  with  the  addition  of  his  name  of  office,  the  complaint  should,  by 
proper  averment,  show  that  the  claim  is  made  by  the  officer,  and  not 
by  the  individual.79  The  complaint  should  allege  that  the  defendant 
obstructed  the  highway  unnecessarily,80  and  to  the  hindrance  of  travel- 
ers thereon,81  where  these  facts  are  under  the  statute  essential  to  a 
cause  of  action.  So  also,  if  the  statute  directs  the  penalty  against  one 
wilfully  or  knowingly  obstructing  a  public  road,  the  petition  should 
allege  that  the  defendant  wilfully  and  knowingly  obstructed  the  road.82 

A  complaint  against  a  railroad  company  for  obstructing  a  highway 
at  the  crossing,  need  not  allege  its  ownership  of  the  railroad.83  The 
existence  of  defense  matter  need  not  be  negatived.84 

Joinder  of  Causes.  —  A  cause  of  "action  to  remove  as  a  nuisance  an 
obstruction  of  a  public  highway  may  be  properly  joined  in  the  same 
complaint  with  a  cause  of  action  to  recover,  the  statutory  penalty 
therefor.85 


on   the   trial.     Town   of   Canoe  Creek 
V.  McEniry,  23  111.  App.  227. 

77.  Scott  v.  Town  of  New  Boston,  26 
111.  App.  108.  And  see  State  v.  Childs, 
100  Wis.  233,  85  N".  W.  374,  holding 
that  if  the  officer  named  in  the  stat- 
ute, in  writing,  calls  the  attention  of 
the  justice  to  the  fact  that  a  person 
within  his  jurisdiction  is  liable  to  a 
penalty,  and  directs  the  collection  of 
the  same  by  an  action  before  the  jus- 
tice, the  statute  is  fully  complied  with. 

78.  See  infra,  this  section. 

79.  Gould  v.  Glass,  19  Barb..  (1ST.  Y.) 
179. 

Merely  adding  to  the  names  of  the 
plaintiff,  in  the  title  of  the  cause,  the 
words  "Commissioners  of  Highways," 
etc.,  will  not  render  the  action  an 
action  in  favor  of  the  plaintiffs  in  their 
official  character,  unless  the  necessary 
averments  are  inserted  in  the  complaint. 
The  words  added  will  be  considered 
merely  descriptio  personae.  Gould  v. 
Glass,  19  Barb.  _(N.  Y.)   179. 

If  it  shows  with  reasonable  deflnite- 
ness  that  the  highway  commissioner  is 
proceeding  under  the  statute  to  collect 
the  penalty  for  obstructing  a  highway, 
as  no  personal  right  of  action  is  con- 
ferred, it  is  sufficient,  as  against  an 
objection  that  the  action  is  not  brought 
by  the  highway  commissioner  as  such, 
but  by  him  personally.  La  Barre  v. 
Bent,  154  Mich.  520,  118  K.  W.  6. 
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80.  Nowels  v.  Alter,  53  Ind.  18; 
Trustees  of  Burton  Twp.  v:  Tuttle,  30 
Ohio  St.  62  (where  the  obstruction  was 
by  railroad  cars  or  locomotives,  hut 
not  otherwise).  Compare,  supra,  H,  F, 
2,  e,  (II),  (O). 

81.  Nowels  v.  Alter,  53  Ind.  18.  Ana 
see  Trustees  of  Burton,  Twp.  v.  Tuttle, 
30   Ohio  St.   62. 

That  the  defendant  obstructed  the 
highwp.y,  ' '  making  it  impassable  and  so 
that  the  same  cannot  be  traveled  and 
used  by  the  public,"  is  not  sufficient. 
Nowels  v.  Alter,  53  Ind.  18. 

82.  Boonville  Special  Road  Dist.  ft 
Fuser  (Mo.  App.),  161  S.  W.  583: 
Compare,  supra,  II,  F,  2,  e,  (II),  (F). 

Where  the  petition  charges  that  the 
overseer  notified  the  defendant,  in 
writing  to  remove  the  obstruction,  but 
that  he  failed  to  do  so,  and  the_  obstruc- 
tion has  nevertheless  been  maintained, 
it  is  sufficient,  being  tantamount  to  an 
allegation  that  he  wilfully  or  know- 
ingly obstructed  the  road.  Boonville 
Special  Boad  Dist.  v.  Fuser,  174  Mo. 
App.  573,  161  S.  W.  583. 

iS.  Indianapolis,  etc.  R.  Co.  V.  Peo- 
ple, 32  111.  App.  286. 

84.  McGear  v.  Woodruff,  33  N.  J.  L- 
213. 

85.  Bailey  v.  Dale,  71  Cal.  34, 11  Pae. 
804. 
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(VH.)  Trial.  —  (A.)  Variance.  —  The  pleading  and  the  proof  must 
substantially  correspond.86  Thus  the  obstruction  proved  must  not  vary 
from  the  one  charged,87  and  the  same  is  true  as  to  the  place  in  the 
highway  obstructed.88  But  the  general  rule  that  an  immaterial 
variance  is  not  fatal  applies  here.89 

(B.)  Questions  ot  Fact.  —  "Whether  or  not  a  highway  exists  at  the 
point  alleged  to  have  been  obstructed  is  a'  question  of  fact  for  the 
jury,  where  the  evidence  is  conflicting.9" 

(C.)  Vekbict  and  Judgment.  — The  verdict  must  support  the  judg- 
ment,91 and  accordingly,  if  in  an  action  for  the  obstruction  of  a  road 
or  highway,  the  jury  finds  the  party  guilty  of  continuing  an  ob- 
struction, it  will  be  erroneous  for  the  court  to  render  judgment 
thereon.92 


86.  See  in  general  the  title  "Vari- 
ance and  Failure  of  Proof,"  and  infra, 
the  cases  cited  in  this  section. 

87.  Hill  c.  Supervisor  of  Boad  Dist., 
10  Ohio  St.  621. 

88.  Township  of  Lovington  v.  Ad- 
kins,  232  111.  510,  83  N.  E.  1043;  Town 
of  Bethel  v.  Pruett,  215  111.  162;  Par- 
low  v.  Town  of  Camp  Point,  186  HI. 
256;  Town  of  Bast  Nelson  v.  Leeds,  158 
111.  App.  227. 

Variance  Not  "Waived  by  Failure  To 
Object. — In  Parlow  v.  Town  of  Camp 
Point,  186  111.  256,  263,  57  N.  E.  781, 
the  court  said:  "It  is  argued  that  de- 
fendant should  have  raised  the  ques- 
tion of  variance  of  the  proof  from  the 
notice  and  complaint  in  the  trial  court, 
and  that-  he  cannot  raise  the  objection 
here  that  the  evidence  only  tended  to 
prove  that  a  small  part  of  his  fence 
was  in  the  road.  There  was  no  time 
or  place  when  he  could  have  raised 
that  question  in  the  trial  court.  The 
plaintiff  endeavored  to  prove  the  com- 
plaint as  made  and  that  the  entire 
fence  constituted  an  obstruction.  It 
was  only  in  the  instructions  that  the 
jury  were  authorized  to  find  the  de- 
fendant guilty  although  the  complaint 
was  not  proved  as  made." 

89.  Kile  v.  Town  Of  Yellowhead,  80 
111.  208;  People  v.  Young,  72  111.  411; 
Town  of  Lewiston  v.  Proctor,  27  111. 
414. 

When  a  local  description  sufficient 
to  identify  and  fix  the  precise  point 
of  obstruction  is  given  in  the  com- 
plaint, as  well  as  the  termini,  the  lat- 
ter may  be  disregarded,  and  proof  that 
a  road  existed  at  the  place  of  ob- 
struction, is  alone  necessary.  But  when 
the  allegation  is  general,  that  a  road 
leading  from  one  place  to  another  has 


been  obstructed,  its  existence  between 
the  points  named  must  be  proved,  as 
a  matter  of  essential  description. 
Town  of  Lewiston  v.  Proctor,  27  111. 
414.  In  this  case  the  complaint  did 
not  fix  the  precise  point  of  obstruction 
by  reference  to  lots  or  blocks,  or  by 
courses  and  distances  from  other  known 
objects.  It  only  described  it  as  a 
certain  street  of  the  town  of  L,  the 
said  street  being  the  road  and  street, 
sixth  in  number,  south  from  the  court- 
house in  said  town,  and  running  west 
from  M  street  in  said  town.  The  court 
said:  "To  maintain  this  action,  it  was 
necessary  that  the  plaintiff  should  have 
proved  the  existence  of  a  road  run- 
ning west,  or  in  a  westerly  direction 
from  M  street,  or  a  street  of  the  town 
as  described.  'That  the  road  which  was 
obstructed,  was  proved  to  run  from  M 
street  nearly  west,  is  without  question. 
If  it  ran  a  due  west  course,  it  fills 
the  first  description,  or  if  it  deviates 
slightly  from  such  a  line,  then  it  an- 
swers the  second  description  in  the 
plaint.  We  can  perceive  no  material 
variance  between  the  plaint  and  the 
proof." 

90.  Seidschlag  v.  Antioch,  '207  111. 
280,  69  N.  E.  949. 

Whether  or  not  the  owner  of  land, 
alleged  to  have  been  obstructed  as  a 
part  of  the  highway,  dedicated  the 
same  for  a  road,  or  whether  the  right 
of  the  public  to  the  land  was  acquired 
by  prescription,  are  questions  of  fact 
for  determination  by  the  jury  under 
all  the  facts  and  circumstances  proven. 
Town  of  Harmony  v.  Clark,  250  111.  57, 
95  N.  E.  47. 

91.  See  generally  the  title  "Ver- 
dict." 

92.  Crosby  v.  Gipps,  19  111.  308,  un- 
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(VIII.)  Appeal.  —  A  general  statute  authorizing  appeals  from  the 
justice  court  in  all  cases,  except  on  judgment  confessed,  authorizes  an 
appeal  in  a  proceeding  to  recover  a  penalty  for  obstructing  a  high- 
way.93 As  to  the  court  to  which  an  appeal  may  be  taken,  the  statute 
must  be  looked  to.94 

The  bond  upon  an  appeal  by  the  town  should  be  executed  by  the 
supervisor  of  the  town,  in  the  name  of  the  town,  and  not  by  the  com- 
missioner of  highways  of  the  town,95  but  leave  should  be  given  to  file 
a  new  bond  where  a  mistake  in  this  respect  is  made.98 

Who  May  Take. —  Since  the  action  to  recover  the  statutory  penalty 
for  obstructing  a  highway  or  street  is  a  civil  action  and  not  a  crim- 
inal prosecution,97  the  state,  in  whose  name  it  is  to  be  brought,  may 
appeal  from  a  judgment  for  the  defendant.98 

Questions  not  properly  raised  upon  objection  or  exception  in  the  court 
below  will  not  be  considered  upon  appeal.99 


der  act  of  1852,  which  had  reference 
to  but  the  one  offense  of  obstructing 
a  road, -and  not  to  the  offense  of  con- 
tinuing an  obstruction. 

93.  Town  of  Partridge  v.  Snyder,  78 
HI.  519  (under  Rev.  St.,  1874,  ch.  79); 
Pearce  v.  Myers,  3  Mo.  31  (under  Act 
of  1826,  p.  33). 

Reason. — An  action  to  recover  a  pen- 
alty for  obstructing  a  highway  is  a 
civil  action,  and  is  not  a  criminal 
action,  nor  one  of  a  criminal  nature. 
It  is  an  action  of  debt  or  assumpsit, 
and  plainly  falls  within  the  meaning 
of  the  general  statutory  provision,  that 
"appeals  shall  be  granted  in  all  cases." 
Town  of  Partridge  v.  Snyder,  78  111. 
519. 

94.  111.— Tully  v.  Town  of  Northfield, 
6  111.  App.  356,  criminal  court  of  Cook 
County.  Ohio. — Bittle  v.  Hay,  5  Ohio 
269,  court  of  common  pleas.  Pa. — Com; 
v.  Keane,  21  Pa.  Co.  Ct.  327,  court  of 
common  pleas. 

Illinois. — Where  the  pleadings  in  a 
suit  to  recover  a  penalty  for  obstruct- 
ing a  highway  put  in  issue  the  direct 
question  of  the  perpetual  right  of  the 
public  to  travel  over  the  land  of  the 
owner  of  the  fee,  the  appellate  court 
has  no  jurisdiction  of  an  appeal  from 
the  lower  court.  Town  of  Brushy 
Mound  v.  McClintock,  146  111.  643,  35 
N.  E.  159.  And  see  Town  of  Mattoon 
v.  Elliott,  259  111.  72,  102  N.  E.  251, 
holding,  however,  in  this  particular  case 
that  defendant's  plea  of  estoppel  in 
pais,  which  averred  that  the  highway 
commissioners  entered  an  order,  under 
section  37  of  the  Road  and  Bridge  Act 
(Hurd's   Stat.,   1911,  p.  2001),  author- 
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izing  a  resurvey  of  the  road,  that  said 
resurvey  was  made,  and  after  it  was 
completed  and  the  road  staked  out  upon 
the  line  of  the  resurvey,  defendant 
erected  the  obstruction  referred  to,  did 
not  put  directly  in  issue  the  title  to 
the  road  and  present  "a  question  which 
the  court  was  compelled  to  decide," 
and  the  appeal  should  have  been  taken 
to  the  appellate  court,  and  not  to  the 
supreme  court. 

95.  Town  of  Partridge  v.  Snyder,  78 
111.  519;  Town  of  Appanooce  v.  Kneff, 
2  111.  App.  583. 

96.  Town  of  Appanooce  v.  Kneff,  2 
111.  App.  583,  so  that  the  case  should 
be  tried  on  its  merits,  as  provided  by 
the  statute. 

97.  See  supra,  II,  F,  3,  a,  (IV). 

98.  State  v.  Smith,  52  Wis.  134, 
8  N".  W.  870;  State  v.  Hayden,  32  Wis. 
663. 

99.  See  generally,  2  Standard  PboH 
409. 

Where,  in  an  action  to  recover  the 
penalty  for  obstructing  a  highway,  as 
part  of  the  evidence  of  a  legal  high- 
way, posting  of  notices  of  a  freehold- 
ers' meeting  in  three  places  is  shown, 
and  no  objection  made  that  they  are 
not  shown  to  have  been  posted  for  the 
required  time,  it  will  be  assumed  upon 
appeal  that  they  have  been  sufficiently 
and  legally  posted.  Nor  will  objection 
to  a  referee's  finding  "that  the  ap- 
plication and  proceedings  were  in  man- 
ner and  form  as  prescribed  by  the  stat- 
ute, and  that  the  commissioners  prop- 
erly laid  out  the  highway,"  on  the 
ground  that  the  notices  were  not  suf- 
ficiently posted,  without  a  request  for 
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(IX.)  Costs.i  —  Under  some  statutes  costs  cannot  be  awarded  against 
an  officer  instituting  such,  an  action  in  the  course  of  his  official  duty.2 
But  in  some  states  the  township3  or  the  state4  is  taxable  with  costs  in 
an  unsuccessful  action. 

b.  For  Encroachment.  —  (I.)  In  General.  —  The  failure  to  remove 
an  encroachment  from  a  public  highway  or  street,  after  order  and 
notice  to  do  so,5  subjects  the  person  responsible  therefor,  under  some 
statutes,  to  a  civil  action  for  a  penalty,6  and  although  jurisdiction  is 
also  conferred  on  a  court  of  chancery,7  this  remedy  furnishes  complete 
and  specific  relief,  and  ordinarily  leaves  no  occasion  for  resort  to 
equity.8  Nor  will  summary  proceedings  lie,  where  the  encroachment 
on  the  highway  is  denied.9 

(II.)  Prerequisites  to  Action.  —  The  statutes  require  as  a  prerequisite 
to  the  action  an  order  or  notice  by  the  highway  officers  to  the  occupant 
of  the  land  adjoining  the  highway  to  remove  the  encroachment  thereon 
within  a  specified  time.10    The  order  and  notice  are  required  to  specify 


a  specific  finding,  raise  a  question  on 
appeal  as  to  the  sufficiency  of .  the  no- 
tice. Cooper  v.  Bean,  5  Lans.  (N.  T.) 
318. 

1.  See  generally  the  titles,  ' '  Costs ; ' ' 
' '  Municipal  Corporations ; "  "  Officers. " 

2.  Where  a  road  supervisor  sues  for 
the  penalty  for  obstructing  a  road,  there 
can  be  no  judgment  against  him  for 
costs.'  Carter  v.  Hawley,  Wright  (Ohio) 
74;  Bittle  v.  Hay,  5  Ohio  269. 

3.  Where  the  action  is  begun  by  the 
supervisor,  in  the  name  of  the  township 
trustee,  and  it  is  dismissed,  the  town- 
Bhip  is  liable  for  costs  under  some 
statutes.  Sebrell  v.  Pall  Creek  Town- 
ship, 27  Ind.  86. 

4.  If  the  action  is  properly  brought 
in  the  name  of  the  state,  a  judgment 
against  it  may  include  the  defendant's 
costs.  State  v.  Smith,  52  Wis.  134,  8 
N.  W.  870. 

5.  See  infra,  II,  F,  3,  b,  (II). 

6.  See  generally  the  statutes  and  the 
following  cases:  Cal. — Smith  v.  Talbot, 
77  Cal.  16,  18  Pac.  795.  Mich.— Le 
Blanc  v.  Kruger,  75  Mich.  561,  42  N. 
W.  980;  Osborn  v.  Langsduff,  70  Mich. 
127,  37  N.  W.  923;  Gregory  v.  Knight, 
50  Mick  61,  14  N.  W.  700;  People  v. 
Smith,  42  Mich.  138,  3  N.  W.  302.  N.  Y. 
Town  of  Sardinia  v.  Butler,  149  N.  Y. 
505,  44  N.  E.  179;  Talmage  v.  Hunt- 
ting,  29  N.  Y.  447;  Town  of  Corning 
v.  Head,  86  Hun  12,  33  N".  Y.  Supp. 
360;  Spieer  v.  Slade,  9  Johns.  359.  Wis. 
State  v.  Egerer,  55  Wis.  527,  13  N.  W. 
461;  State  ex  rel.  Reynolds  v.  Babcock, 
42  Wis.  138;   Soule  v.   State,   19   Wis. 


593,  and  generally  the  eases  cited 
throughout   this   section. 

Form  of  Action. — The  penalty  is  re* 
eoverable  in  an  action  of  trespass. 
Comp.  Laws  of  Michigan,  1897,  §4122; 
Le  Blanc  v.  Kruger,  75  Mich.  561,  42 
N.  W.  980;  Gregory  v.  Knight,  50  Mich. 
61,  14  N.  W.  700. 

Parties. — The  commissioners  of  high- 
ways of  two  towns  cannot  unite  as 
plaintiffs  and  bring  an  action  to  re- 
cover a  penalty  for  an  encroachment 
upon  a  highway  running  on  the  line 
between  such  towns  in  the  absence  o£ 
a  statute  authorizing  it.  Bradley  v. 
Blair,  17  Barb.  (N.  Y.)  480. 

7.  See  infra,  II,  P,  6. 

8.  Township  of  Greenfield  v.  Norton, 
111  Mich.-  53,  69  N.  W.  95;  Township 
of  Lebanon  v.  Burch,  78  Mich.  641  44 
1ST.  W.  148. 

9.  Gregory  v.  Knight,  50  Mich.  61, 
14  N.  W.  700.  See  generally  the'  title 
"Summary  Proceedings." 

10.  Cal.— Political  Code,  §2731  (oral- 
ly or  in  writing);  Smith  v.  Talbot,  77 
Cal.  16,  18  Pac.  795.  Mich.— Comp. 
Laws,  1897,  §4121  (written  order);  Le 
Blanc  v.  Kruger,  75  '  Mich.  561,  42  N. 
W.  980,  s.  e„  62  Mich.  70,  28  N.  W.  757; 
Osborn  v.  Longsduff,  70  Mich.  127,  37 
N.  W.  923;  People  v.  Smith,  42  Mich. 
138,  3  N.  W.  302.  N.  Y.— Laws,  1890. 
ch.  568,  §105;  Town  of  Sardinia  v.  But- 
ler, 149  N.  Y.  505,  44  N.  E.  179;  Town 
of  Corning  v.  Head,  86  Hun  12,  33  N. 
Y.  Supp.  360.  Wis.— St.,  1898,  §1330; 
State  v.  Egerer,  55  Wis.  527,  13  N.  W 
461;  State  ex  rel.  Reynolds  v.  Babcock, 
42  Wis.  138. 
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the  width  of  the  road,11  the  extent  of  the  encroachment,12  and  of  what 
it  consists,13  and  the  place  or  places  where  it  may  be,14  with  reasonable 
certainty.15  And  this  is  true,  even  though  there  is  no  provision  in  the 
statute  requiring  these  particulars  to  be  stated.16 

(III.)  Jurisdiction.  —  In  one  state  the  action  may  be  brought  in  the 
circuit  court,17  although  within  the  jurisdiction  of  a  justice  of  the 
peace.18 

(IV.)  Pleading.  —  The  declaration  or  complaint  in  an  action  for  the 
statutory  penalty  is  governed  not  only  by  a  statute  covering  for- 
feitures generally,19  but  also  by  the  particular  statute  prescribing  the 


Until  such  notice  is  given,  the  land- 
owner cannot  be  regarded  as  in  fault, 
and  cannot  be  called  on  to  remove  any- 
thing not  distinctly  located  by  the 
notice.  Township  of  Lebanon  v.  Burch, 
78  Mich.  641,  44  N.  W.  148. 

11.  Comp.  Laws,  Michigan,  1897, 
§4121;  Le  Blanc  v.  Kruger,  75  Mich. 
561,  42  N".  W.  980;  Osborn  v.  Longs- 
duff,  70  Mich.  127,  37  N.  W.  923. 

12.  Mich.— Comp.  Laws,  1897,  §4121; 
Le  Blanc  v.  Kruger,  75  Mich.  561,  42 
N.  W.  980;  Osborn  v.  Longsduff,  70 
Mich.  127,  37  N.  W;  923;  People  v. 
Smith,  42  Mich.  138,  3  N.  W.  302.  N.  Y. 
Laws,  1890,  ch.  568,  §105;  Town  of 
Sardinia  v.  Butler,  '149  N.  Y.  505,  44 
N.  B.  179.     Wis.— St.,  1898,  §1330. 

The  object  of  the  order  and  notice 
is  to  point  out  clearly  the  extent  of 
the  supposed  encroachment,  by  declar- 
ing how  far  the  fence  lies  from  where 
it  ought  to  lie.  Merely  telling  where 
the  theoretical  line  is  drawn  on  paper, 
gives  no  information  concerning  Its 
position  relative  to  the  encroachment, 
and  such  an  order  is  a  mere  nullity. 
People  v.  Smith,  42  Mich.  138,  3  N.  W. 
302. 

13.  Comp.  Laws,  Mich.,  1897,  §4121; 
Le  Blanc  v.  Kruger,  75  Mich.  561,  42 
N.  W.  980;  Osborn  v.  Longsduff,  70 
Mich.  127,  37  N.  W.  923. 

14.  Mich.— Comp.  Laws,  1897,  §4121; 
Le  Blanc  v.  Kruger,  75  Mich.  561,  42 
N".  W.  980;  Osborn  v.  Longsduff,  70 
Mich.  127,  37  N.  W.  923.  N.  Y.— Laws, 
1890,  ch.  568,  §105;  Town  of  Sardinia 
v.  Butler,  149  N.  Y.  505,  44  N.  E.  179. 
Wis.— St.,   1898,   §1330. 

15.  The  notice  or  order  requiring 
the  removal  of  an  encroachment  must 
contain  a  precise  and  certain  descrip- 
tion of  the  particulars  of  the  encroach- 
ment to  such  an  extent,  at  least,  as 
will  enable  the  party  upon  whom  it 
is  served  to  go  upon  the  ground  and 
fix    the   place    and    extent    of    the    en- 
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eroachment  with  certainty  and  without 
embarrassment.  Town  of  Sardinia  ft. 
Butler,  149  N.  Y.  505,  511,  44  N.  B. 
179. 

16.  Spicer  v.  Slade,  9  Johns.  (N.  Y.) 
359.  And  see  Town  of  Sardinia  v.  But- 
ler, 149  N".  Y.  505,  511,  44  N.  B.  179, 
reviewing  cases. 

For  the  reason  that  a  party  ought 
not  to  be  exposed  to  a  penalty  where 
a  notice  was  so  vague  that  he  could 
not  ascertain  from  it  with  reasonable 
certainty  the  situation  or  extent  of  his 
encroachment.  Spicer  v.  Slade,  9  Johns. 
(N.  Y.)    359. 

17.  State  v.  Egerer,  55  Wis.  527,  13 
N.  W.  461. 

18.  Michisan  Comp.  Laws,  1897, 
§4123;  Stated.  Egerer,  55  Wis.  527,  13 
N.  W.  461: 

Under  the  Wisconsin  Act  of  18G9, 
neither  the  supervisors  in  an  ex  parte 
proceeding,  nor  the-  special  jury  sum- 
moned and  empaneled  before  a  justice 
had  jurisdiction  to  try  the  question 
of  the  existence  of  the  highway  al- 
leged to  have  been  encroached,  where 
that  question  was  put  in  issue  by  the 
defendant.  State  ex  rel.  Reynolds  V. 
Babcock,  42  Wis.  138;  Soule  v.  State, 
19  Wis.  593,  citing  Fleet  v.  Youngs,  7 
Wend.  (N".  Y.)   291. 

19.  Under  the  Wisconsin  statute, 
which  provides  that  in  an  action  to 
recover  forfeitures,  "it  shall  be  suf- 
ficient to  allege  in  the  complaint  that 
the  defendant  is  indebted  to  the  plain- 
tiff in  the  amount  of  the  forfeiture 
claimed,  according  to  the  provisions^  of 
the  statute  which  imposes  it,  specifying 
the  section,  and  chapter  containing 
such  statute,"  the  complaint  need  not 
state  the  specific  grounds  of  'the  ac- 
tion. State  v.  Egerer,  55  Wis.  527,  13 
1ST.  W.  461.  But  if  it  assumes  to  state 
the  specific  grounds  of  the  action,  and 
concludes  with  the  averment  that  the 
defendant  thereupon  "became  indebted 
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penalty  in  such  cases.20  Thus,  the  declaration  is  required  to  follow 
the  order  or  notice  of  removal  in  describing  the  encroachment21  and 
the  highway  where  it  is  located.22 

The  plea  or  answer  of  the  defendant  may  deny  the  existence  of  the 
encroachment  in  whole  or  in  part,23  or  the  existence  of  a  highway  at 
the  place  of  the  alleged  encroachment/4 

(V.)  Review.  —The  statutes  sometimes  provide  an  appeal,25  and  re- 
quire that  the  case  be  tried  in  the  appellate  court  on  the  issue  joined 
in  the  lower  court.26 


to  the  plaintiff,"  etc.,  it  is  insufficient 
unless  the  facts  stated  constitute  a 
cause  of  action.  Such  allegation  of 
indebtedness  is  merely  a  legal  con- 
clusion from  the  specific  facts  stated. 
State  v.  Egerer,  55  "Wis.  527,  13  N".  W. 
461. 

Mistake  in  Describing  Statute. — 
Where  the  complaint,  by  mistake,  er- 
roneously stated  the  number  of  the 
statute  by  which  the  penalty  was  in- 
curred, but  upon  a  motion  to  make 
more  definite  and  certain  it  was 
amended  so  as  to  allege  the  penalty 
became  due  on  account  of  an  encroach- 
ment upon  a  certain  street  in  the  town 
designated,  the  complaint  was  sufficient. 
State  v.  Schwin,  65  Wis.  207,  26  N.  W. 
568. 

20.  See  the  cases  in  the  following 
notes. 

21.  Mich.  Comp.  Laws,  1897,  §4123; 
Le  Blanc  v.  Kruger,  75  Mich.  561,  42 
N.  W.  980. 

The  intention  of  the  statute  is  to 
have  an  exact  conformity  between  the 
order  and  the  declaration.  The  action 
is  in  some  respects  of  a  penal  nature, 
and  the  defendant  can  only  be  charged 
with  what  is  laid  against  her  by  the 
other.  The  principal  object  of  the  pro- 
ceeding is  to  obtain  a  finding  of  rec- 
ord which  shall  settle  the  condition  and 
extent  of  the  road  and  of  the  en- 
croachment, and  the  order  is  the  founda- 
tion of  the  suit.  Le  Blanc  v.  Kruger, 
75  Mich.  561,  42  N.  W.  980. 

A  written  declaration  would  seem  to 
be  the  proper  practice,  but  if  verbal, 
it  should  be  equally  specific.  See  Le 
Blanc  v.  Kruger,  75  Mich.  561,  42  N. 
W.  980. 

22.  Varden  v.  Ritchie,  86  Mich.  197, 
48  N.  W.  1085. 

Where  the  declaration  described  the 
highway  as  beginning  at  a  certain  point 
and  extending  north  along  a  certain 
line,  and  described  the  encroachment 
as  .commencing  at  the  point  of  the  be- 


ginning of  the  highway,  and  extend- 
ing south  a  specified  distance,  and  the 
defendant  pleaded  the  general  issue,  and 
gave  notice  that  he  wholly  denied  any  ^ 
encroachment  upon  the  highway  as  de- 
scribed in  the  declaration,  the  defect 
was  fatal,  and  no  recovery  permitted. 
Varden  v.  Ritchie,  86  Mich.  197,  48  N. 
W.  1085. 

23.  Comp.  Laws,  Mich.,  1897,  §4123; 
Osborn  v.  Longsduff,  70  Mich.  127,  37 
N.   W.   923. 

24.  Comp.  Laws,  Mich.,  1897,  §4123; 
Osborn  v.  Longsduff,  70  Mich.  127,  37 
N".  W.  923,  if  he  has  denied  its  exist- 
ence in  the  notice  served  upon  the 
commissioner   of  highways. 

25.  Comp.  Laws  Mich.,  1897,  §4125 
(appeal  to  circuit  court) ;  Township  of 
Lebanon  v.  Bureh,  78  Mich.  641/  646, 
44  N.  W.  148. 

26.  Comp.  Laws  Mich.,  1897,  §4125; 
Graham  v.  Langston,  65  Mich.  45,  31 
N.  W.  613,  under  How.  St.,  §1375. 

This  Requirement  Is  Mandatory. 
Graham  v.  Langston,  65  Mich.  45,  31 
N.  W.  613,  wherein  the  plaintiff  in  the 
declaration  erred  in  his  description  of 
the  land  occupied  by  the  defendant, 
and  upon  offer  to  amend  in  the  circuit 
court,  on  the  ground  of  a  mere  clerical 
error,  the  court  sustained  an  objection 
to  the  amendment,  because  of  the  stat- 
ute and  also  because  the  amendment 
asked  for  was  something  more  than 
an  amendment  in  matter  of  substance, 
but  was  one  in  matter  of  description, 
and,  if  allowed,  would,  in  effect,  intro- 
duce a  new  cause  of  action.  The 
Supreme  Court  said:  "Ordinarily  a  de- 
feet  of  this  kind  would  be  amendable 
under  our  statutes  authorizing  amend- 
ments, but  the  statute  under  which 
these  proceedings  were  had  is  penal 
in  its  nature,  and  cannot  be  extended 
beyond  the  fair  scope  of  the  terms  em- 
ployed; and  it  expressly  provides  that 
the  case  shall  be  trial  upon  the  appeal 
on   the   issue  joined  in   the    justice's 
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Who  May  Appeal.  —  The  appeal  must  be  taken  by  a  person  author- 
ized to  take  it.27 

(VI.)  Costs.  ■ — ■  Costs  may  be  awarded  against  the  complainant,  where 
the  alleged  encroachment  is  not  proven.28 

4.  Compelling  Removal  by  Highway  Officers.  —  a.  In  General. 
Where  the  duty  of  removing  obstructions  and  encroachments  from  a 
public  highway  or  street  is  enjoined  upon  a  designated  officer  or  body 
of  officers,  and  is  ministerial  simply,  mandamus  is  an  appropriate 
remedy  to  compel  its  enforcement.29  The  writ  should  only  issue  in 
a  clear  case,  however,30  and  where  the  relator  has  no  other  adequate! 


court.  This  is  mandatory,  and  pre- 
cludes the  amendment  asked  for.  It 
needs  no  argument  to  show  that  an 
issue  joined  in  an  action  of  trespass 
for  obstructing  a  highway  upon  the 
southwest  quarter  of  a  section  presents 
a  different  issue  than  a  claim  for  tres- 
pass for  obstructing  a  highway  on  the 
southeast  quarter  of  the  section." 

An  objection  made  for  the  first  time 
upon  appeal  to  the  supreme  court,  that 
the  suit  was  brought  by  the  wrong 
officer  will  not  be  considered.  People 
v.   Smith,  42   Mich.   138,  3   N.  "W.   302. 

27.  State  v.  Duff,  83  Wis.  291,  53 
K.  W.  446,  otherwise  the  appellate  court 
has  no  jurisdiction.  And  see  generally 
2  Standard  Peoc.  194,  et  seq. 

Where  the  action  is  in  the  name  of 
the  state,  an  appeal  from  a  judgment 
against  the  state  can  only  be  taken 
by  the  district  attorney  or,  possibly, 
by  the  attorney-general,  under  the  stat- 
ute of  Wisconsin.  State  v.  Duff,  83  Wis. 
291,  53  N.  W.  446. 

28.  Gregory  v.  Knight,  50  Mich.  61, 
14  N.  W.  700  (under  Comp.  L.,  1871, 
§1296,  providing  for  an  allowance  by 
the  jury  of  both  damages  and  costs 
against  the  complainant).  Compare 
supra,  H,   F,   3,   a,    (IX). 

But  on  certiorari,  the  supreme  court 
has  no  authority  to  award  anything 
beyond  costs.  Gregory  v.  Knight,  50 
Mich.   61,   14   N.   W.   700. 

29.  See  the  following  cases:  Cal. 
Peck  v.  Board  of  Supervisors  of  Los 
Angeles  County,  90  Cal.  384,  27  Pae. 
301.  HI.— Brokaw  v.  Comrs.  of  High- 
ways, 130  111.  482,  22  N.  E.  596,  6  L. 
E.  A.  161,  distinguishing  Comrs.,,  etc. 
of  Yorktown  v.  People,  66  111.  339.  Ind. 
Martin  v.  Marks,  154  Ind.  549,  57  N. 
E.  249.  la.— Cook  v.  Gaylord,  91  Iowa 
219,  59  N.  W.  30;  Patterson  v.  Vail,  43 
Iowa  142;  Larkin  v.  Harris,  36  Iowa  93. 
N.  Y. — People  ex  rel.  Ackerman  v. 
Stover,   138  App.  Div.  237,   122  N.  Y. 
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Supp.  1030;  People  ex  rel.  Butler  «. 
Hawxhurst,  123  App.  Div.  65,  107  N.  Y. 
Supp.  746;  People  ex  rel.  Comatus  V. 
Willis,  9  App.  Div.  214,  41  N.  Y.  Supp. 
168;  People"  ex  rel.  De  Groat  v.  Marlett, 
41  Misc.  151,  83  N.  Y.  S.  962;  People 
ex  rel.  Bentley  v.  Mayor,  etc.  of  New 
York,  18  Abb.  N.  C.  123;  People  ex  rel 
O'Beilly  v.  Mayor,  etc.  of  New  York,. 
59  How.  Pr.  277. 

And  see  generally  the  title,  "Man- 
damus." 

Illinois. — ' '  Prior  to  the  revision  of 
the  statutes,  in  1874,  the  doctrine  as 
held  in  this  state  was,  that  where  a 
highway  had  been  obstructed  after 
having  been  opened  and  traveled-  hy 
the  public,  the  proper  remedy  was  hy 
prosecution,  under  the  statute,  against" 
the  party  causing  the  obstructions,  and 
not  by  mandamus  to  compel  the  com- 
missioners of  highways  to  remove  the 
obstructions  and  open  the  road.  Com. 
v.  People,  73  111.  203;  Comrs.  v.  People, 
66  111.  339;  People  v.  Ouryea,  16  HI, 
546.  The  ground  upon  which  the  doe- 
trine  was  chiefly  placed  was,  that  there 
being  a  complete  and  adequate  remedy 
by  indictment,  relief  by  mandamus  was 
precluded;  and  another  ground  stated 
in  some  of  the  cases  was,  that  no  stat- 
ute expressly  imposed  upon  the  com- 
missioners the  duty  of  removing  such 
obstructions.  The  ground  there  is 
another  remedy  equally  convenient 
and  effectual,  and  therefore  mandamus 
did  not  lie,  is  abrogated  by  section  9 
of  the  act  to  revise  the  law  in  rela- 
tion to  mandamus,  in  force  July  1,  1874, 
which  provides  that  'the  proceedings 
for  the  writ  of  mandamus  shall  not  be 
dismissed  nor  the  writ  denied  because 
the  petitioner  may  have  another  spe- 
cific legal  remedy.'  "  Brokaw  v.  Comrs. 
of  Highways,  130  111.  482,  22  N.  B. 
596,  6  L.  E.  A.  161. 

30.  Brokaw  v.  Comrs.  of  Highways, 
130  HI.  482,  22  N.  E.  596,  6  L.  E.  A. 
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remedy  at  law  or  by  statute.81  It  should  not  issue  when  the  legal 
existence  of  the  highway  or  street  is  doubtful,32  or  when  the  obstruction 
is  created  by  virtue  of  a  license  from  the  proper  authority.33  Nor 
should  it  issue  where  the  duty  is  discretionary.34 

b.  Parties.  —  (I.)  The  Applicant  or  Relator.  —  While  in  some  juris- 
dictions the  application  cannot  be  sustained  by  a  private  person,  in 
his  own  name,  unless  he  is  specially  and  peculiarly  injured  by  the 
obstruction  over  and  above  and  independent  of  the  injury  he  receives 
as  a  member  of  the  public,35  in  others,,  a  relator  is  entitled  to  maintain 


161;  Comrs.  of  Highways  v.  People,  66 
HI.  339,  and  in  the  discretion  of  the 
court. 

Where  the  performance  of  the  duty 
by  the  officer  would  subject  him  to 
an  action  for  damages,  he  should  not 
be  commanded  to  do  so  by  mandamus. 
People  v.  Blocki,  203  111.  363,  67  N.  E. 
809. 

31.  Ind. — State  ex  rel.  Thornton  v. 
Yant,  134  Ind.  121,  33  N.  E.  896.  Mich. 
French  v.  Common  Council,  85  Mich. 
135,  48  N.  W.  174.  Neb.— State  v. 
Omaha,  14  Neb.  265,  15  N.  W.  210,  45 
Am.  Rep.  108.  N.  Y. — People  ex  rel. 
McManus  v.  Thompson,  32  Hun  93. 
Pa.— Reading  v.  Com.,  11  Pa.  196,  51 
Am.  Dee.  534;  Com.  v.  West  Chester,  9 
Pa.  Co.  Ct.  542. 

But  see  Brokaw  v.  Comrs.  of  High- 
ways, 130  HI.  482,  22  N.  E.  596,  6 
L.  E.  A.  161. 

32.  HI. — People  v.  President,  etc. 
Town  of  Pleasant  Hill,  67  111.  App. 
415;  Hunt  v.  Comrs.  of  Highways,  43 
HI.  App.  279 ;  People  v.  City  of  Bloom- 
ington,  38  111.  App.  125.  Compare 
Brokaw  v.  Comrs.  of  Highways,  130  111. 
482,  22  N:  E..  596,  6  L.  R.  A.  161.  Mich. 
French  v.  Common  Council,  85  Mich. 
135,  48  N.  W.  174.  Mo.— State  v.  Buh- 
ler,  90  Mo.  560,  3  S.  W.  68.  Wis. 
State  ex  rel.  Sehermerhorn  v.  McCahn, 
107  Wis.  348,  83  N.  W.   647. 

In  State  v.  Buhler,  90  Mo.  560,  3 
S.  W.  68,  the  Missouri  court  declares 
the  law  in  effect  as  follows:  If  rea- 
sonable doubt  exists  as  to  the  right, 
or  the  power  of  an  officer  to  perform 
a  duty  in  regard  to  it,  mandamus  will 
not  lie  to  enforce  such  performance. 
It  will  not  compel  a  toad  overseer  to 
remove  an  obstruction  from  a  road 
when  the  legal  existence  of  the  road  is 
in  doubt,  especially  if  it  be  apparent 
that  the  interests  of  third  persons,  not 
before  the  court,  are  involved. 
_  Vacated  Alley. — Mandamus  will  not 
lie  to  compel  the  removal  of  an  obstruc- 


tion in  a  part  of  an  alley  which  has 
been  vacated  by  ordinance.  People  v. 
Wieboldt,  138  111.  App.  200. 

33.  People  ex  rel.  Simon  v.  Mayor, 
20  Misc.  189,  45  N.  Y.  Supp.  900.  And 
see  People  ex  rel.  McManus  v.  Thomp- 
son, 32  Hun  93. 

34.  People  ex  rel.  Dyett  v.  MeMur- 
ray,  27  Cplo.  277,  61  Pac.  226;  People 
ex  rel.  Wooster  v.  Maher,*  141  N.  Y.  330, 
36  N.  E.  396. 

A  writ  of  mandamus  will  not  lie 
to  compel  a  highway  officer  to  institute 
proceedings  to  remove  au  alleged  en- 
croachment upon  a  highway,  when  that 
officer  believes,  after  inquiry,  that  no 
unlawful  encroachment  upon  the  high- 
way exists.  White  V.  Highway  Comr., 
95  Mich.  288,  54  N.  W.  875. 

Where  Discretion  Abused. — Some  uses 
of  a  street  or  highway  are  not  only 
permissible,  but  necessary,  and  a  dis- 
cretion rests  with  the  officer,  who  is 
charged  with  the  duty  of  keeping  the 
street  clear,  which  the  law  requires  him 
to  exercise,  and  the  courts  will  not 
undertake  to  control  or  direct  the  exer- 
cise of  that  discretion,  unless  it  clearly 
appears  that  it  has  been  abused,  or  that 
he  unreasonably  neglects  to  perform  his 
duty.  People  ex  rel.  Thompson  v.  Brook- 
field,  20  App.  Div.  398,  39  N.  Y.  Supp. 
673,  676. 

35.  Atwood  V.  Partree,  56  Conn.  80, 
14  Atl.  85.  And  see  the  title  "Man- 
damus." 

What  Is  Special  Injury. — Though  it 
is  found  that  the  plaintiff  was  the  own- 
er and  possessor  of  a  certain  farm  ad- 
joining the  road  obstructed,  which 
"furnished  the  only  possible  way  for 
the  plaintiff  to  reach  his  farm  with 
loaded  wagons  or  carts,  and  for  many 
purposes  Incident  to  the  working  of 
the  farm,"  the  injury  here  described 
'cannot  be  called  in  any  sense  special 
or  peculiar,  or  be  said  to  differ  at  all 
in  character  from  that  which  every 
member  of  the  public  experienced  who 
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the  proceeding  as  a  citizen,  seeking  to  enforce  a  right  in  which  the 
general  public  is  interested.36 

(II.)  Defendant.  —  If  it  is  made  the  duty  of  road  overseers,  though 
under  the  direction  and  supervision  of  the  road  commissioners,  and 
pursuant  to  the  orders  of  the  board  of  supervisors,  to  keep  the  roads 
in  their  respective  districts  clear  from  obstructions,  they  should  be 
made  parties  to  the  writ.37 

c.  Pleading;  —  The  application  for  the  writ  should  show  that  the 
obstructed  road  has  not  been  abandoned  and  discontinued,38  as  well 
as  that  the  attention  of  the  proper  officer  has  been  called  to  the  alleged 
obstruction.39  And  it  should  show  an  unlawful  use  of  the  highway 
or  street  in  maintaining  the  obstruction.40 

5.  Action  at  Law  To  Abate  and  Remove.  —  a.  In  General.  —  An 
action  at  law  to  abate  and  remove  as  a  nuisance,  any  obstruction  of 
a  public  highway  or  street,  is  a  proper  remedy  in  some  states.41 

b.  Parties.  —  The  action  is  properly  brought  in  the  name  of  the 
road  commissioner  or  overseer.42  It  cannot  be  commenced  in  the  name 
of  the  county  in  the  absence  of  a  statute  authorizing  it.43 


had  occasion  to  travel  the  road.  At- 
wood  v.  Partree,  56  Conn.  80,  14  Atl. 
85. 

36.  People  ex  "rel.  Pumpyansky  v. 
Keating,  168  N.  Y.  390,  61  N.  E.  637, 
reversing  62  App.  Div.  348,  71  N.  Y. 
Supp.  97  ("to-wit,  that  the  streets  of 
the  city  shall  remain  unobstructed  and 
unincumbered");  People  ex  rel.  Mark 
Cross  Co.  V.  Ahearn,  124  App.'  Div.  840, 
109  N.  Y.  Supp.  249  (not  essential 
to  show  that  relator  is  specially  dam- 
aged). Compare  People  ex  rel.  Simon 
v.  Mayor,  20  Misc.  189,  45  N.  Y.  Supp. 
900. 

37.  Peck  v.  Board  of  Supervisors  of 
Los  Angeles  County,  90  Cal.  384,  27 
Pac.  301. 

38.  Peck  v.  Board  of  Supervisors  of 
Los  Angeles  County,  90  Cal.  384,  27 
Pac.  301. 

39.  Peck  v.  Board  of  Supervisors,  90 
Cal.  384,  27  Pac.  301,  or  that'  he  has 
been  asked  to  have  the  obstruction  re- 
moved. 

40.  State  ex  rel.  Schook  v.  City  of 
New  Albany,  127  Ind.  221,  26  N.  E. 
791. 

The  presumption  is  that  a  city  gives 
its  consent  and  approval  to  use  the 
street  for  lawful  purposes,  and  if  man- 
date will  lie  to  compel  the  removal 
of  an  obstruction  from  the  street,  it 
will  only  be  done  when  it  is  made  to 
affirmatively  appear  that  an  unlawful 
use  is  made  of  the  street  or  alley. 
To  constitute  a  good  complaint  for  a 
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mandate,  in  such  a  case,  the  facte  must 
be  plainly  stated  showing  clearly  an . 
unlawful  use  of  the  street.  State  ex  rel. 
Schook  v.  City  of  New  Albany,  127 
Ind.  221,  26  N.  E.  791. 

41.  See  the  cases  cited  throughout 
this  section. 

42.  Hall  v.  Kauffman,  106  Cal.  451, 
39  Pac.  756;  San  Benito  County  V. 
Whitesides,  51  Cal.  416;  Meservey  v. 
Gulliford,   14  Idaho   113,   93  Pac.  780. 

In  Meservey  v.  Gulliford,  14  Idaho 
133,  93  Pac.  780,  the  court  said:  "Sec. 
3634,  Eev.  St.,  provides  that  'A  public 
nuisance  may  be  abated  by  any  public 
body  or  officer  authorized  thereto  by  . 
law.'  Under  the  provisions  of  sec.  873, 
stopra,  it  is  provided  that  the  road  over- 
seer must  take  charge  of  the  public 
highways  in  his  district  and  keep  them 
clear  from  obstructions  and  in  good  re- 
pair, and  under  the  provisions  of  the 
laws  of  1899  (Sess.  Laws,  p.  360),  road 
overseers  are'  elected  by  the  electors 
of  the  road  district  and  are  made  public 
officers.  The  road  overseer  thus  be- 
comes a  public  officer  and  the  law 
makes  it  his  duty  to  keep  the  high' 
ways  clear  from  obstructions,  and  as 
he  is  a  public  officer,  he  is  authorized 
by  the  provisions  of  see.  3634,  supra, 
to  bring  an  action  to  abate  a  ipublic 
nuisance,  when  such  nuisance  consists 
of  an  obstruction  placed  upon  a  high- 
way within  his  road  district." 

43.  San  Benito  County  v.  Whitesides, 
51  Cal.  416.    See  also  Meservey  v.  Gulli- 
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A  private  person  specially  damaged  by  reason  of  the  obstruction  may 
proceed  in  his  own  name  and  behalf  to  have  the  same  abated.44 

c.  The  Complaint  or  Declaration.  —  The  highway  alleged  to  have 
been  obstructed  should  be  described  in  the  complaint  with  sufficient 
certainty.45  It  is  not  necessary,  where  the  highway  was  established 
by  user,  to  allege  title  to  the  highway  in  the  plaintiff  by  adverse 
possession.46 

The  location  of  the  obstruction  or  obstructions  complained  of  should  be 
alleged.47 

Special  Injury  or  Damage.  —  If  the  action  is  brought  by  a  private,  per- 
son, the  complaint  or  declaration  should  show  by  explicit  and  positive 
averment  special  injury  or  damage  to  the  plaintiff.48 


ford,  14  Idaho  133,  93  Pae.  780,  quoting 
from  San  Benito  County  v.  Whitesides, 
51  Cal.  416,  with  approval. 
.  44.  Cal. — Schulte  v.  Northern  Pacific 
Trans.  Co.,  50  Cal.  592.  Ga.— Savan- 
nah, etc.  E.  Co,  v.  Gill,  118  Ga.  737,  743, 
45  S.  E.  623.  Minn. — Painter  v.  Gunder- 
eon,  123  Minn.  323,  143  N.  W.  910. 

45.  Description  by  district,  lines, 
and  terminals  held  sufficient.  Bailey  v. 
Dale,  71  Cal.  34,  11  Pac.  804. 

When  in  describing  the  location  of 
a  road  charged  to  have  been  obstructed, 
the  width  is  given,  and  but  one  of 
its  lines  particularly  described,  the  line 
so  described  by  its  course  and  distance 
will  be  deemed  to  refer  to  the  center 
line  of  the  road  in  the  absence  of  any- 
thing in  other  parts  of  the  description 
tending  to  indicate  a  contrary  inten- 
tion, and  an  objection  that  the  com- 
plaint is  fatally  defective  in  its  de- 
scription of  the  highway  will  not  be 
sustained.  Freshour  v.  Hihn,  99  Cal. 
443,  34  Pae.  87. 

46.  Meservey  v.  Gulliford,  14  Idaho 
133,  93  Pac.  780. 

Eeason. — The  only  right  acquired  by 
the  public  is  an  easement  in  the  land, 
consisting  of  a  right  to  pass  over  the 
same  and  keep  the  highway  in  repair. 
The  legal  title  to  the  land  remains  in 
the  abutting  land.  Meservey  v.  Gul- 
liford, 14  Idaho  133,  93  Pae.  780. 

47.  Sloan  v.  Eebman,  66  Iowa  81, 
23  N.  W.  274. 

The  absence  of  such  averment  may 
be' cured  by  a  special  verdict  of  the 
jury,  determining  the  location  of  the 
obstruction.  Sloan  v.  Eebman,  66  Iowa 
81,  23  N.  W.  274. 

Where  the  petition  does  not  contain 
any  allegations  showing  the    location 


of  the  obstruction,  and  the  jury  makes 
only  a  general  finding,  a  motion  in  ar- 
rest of  judgment  is  proper,  since  the 
order  must  so  describe  the  obstruction 
which  is  to  be  abated  as  a,  nuisance, 
that  the  officer  who  is  required  to 
execute  it  will  be  able  to  identify  with 
certainty,  by  the  terms  of  the  order, 
the  object  against  which  it  is  directed. 
Sloan  V.  Eebman,  66  Iowa  81,  23  N.  W. 
274. 

Where,  in  a  suit  to  abate  an  ob- 
struction in  a  highway,  the  complaint 
and  verdict  are  so  uncertain  as  to  the 
location  of  the  obstruction  that  no 
definite  order  of  abatement  can  be 
based  thereon,  a  motion  to  modify  the 
decree  so  as  to  eliminate  the  order  of 
abatement  should  be  sustained.  Amer- 
ican Furniture  Co.  v.  Town  of  Bates- 
ville,  139  Ind.  77,  38  N.  E.  408. 

48.  See  Hargro  v.  Hodgdon,  89  CaL 
623,  26  Pae.  1106. 

As  to  necessity  of  alleging  special 
damage  or  injury  to  plaintiff,  where 
action  is  brought  by  private  person 
for  special  damages  due  to  obstruction, 
see  II,  F,  7,  d,  (I),  (B). 

Method  of  Objecting. — Though  a  com- 
plaint does  not  state  by  explicit  and 
positive  averment,  injury  to  the  plain- 
tiff, different  in  kind,  to  that  sustained 
by  the  general  public,  if  it  states  by 
implication  an  injury  different  in  kind, 
and  not  in  amount  merely,  to  that  sus- 
tained by  the  general  public,  the  proper 
method  of  objecting  thereto  is  by  spe- 
cial demurrer,  and  not  by  motion  for 
judgment  upon  the  pleadings!,  since 
upon  motion,  if  the  essential  facts  ap- 
pear by  plain  and  necessary  implica 
tion,  the  pleading  will  be  upheld.  Har- 
gro v.  Hodgdon,  89  Cal.  623,  26  Pac. 
1106. 
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d.  Review.  —  The  general  rules  governing  appellate  procedure  are 
applicable  to  actions  to  abate  or  remove  an  obstruction  or  encroach-1 
ment  in  a  highway.49 

e.  Costs.  —  Costs  in  such  actions  may  be  governed  by  local  statutory  \ 
provisions.50 

6.  Equitable  Action  To  Abate  and  Restrain.  —  a.  In  General. 
An  injunction  is  a  proper  remedy  to  abate  and  restrain  as  a  public 
nuisance  an  obstruction  of  or  encroachment  upon  a  public  highway  or 
street.01    Some  authorities  hold  that  where  there  is  an  adequate  remedy 


49.  See  generally  the  titles  "Ap- 
peals;"  "Writ  of  Error." 

To  entitle  a  party    to    obtain    and 

prosecute  a  writ  of  error  or  appeal, 
he  must  not  only  be  a  party  to  the 
controversy,  but  the  record  must  af- 
firmatively show  that  he  has  been 
prejudiced  by  the  order  or  judgment 
from  which  the  writ  of  error  or  appeal 
is  taken.  Miller  v.  Rose,  21  W.  Va. 
291. 

Objections  not  properly  raised,  below 
cannot  be  urged  on  appeal.  Hall  v. 
Kauffman,  106  Cal.  451,  39  Pac.  756, 
objection  to  notice  to  defendant  to  re- 
move the  obstruction. 

50.  In  Kentucky,  in  proceedings  to 
remove  gates  from  across  a  road  the 
statute  requires  the  applicant  to  pay 
all  the  costs  incurred  in  the  county 
court;  and  while  he  is  entitled  to  a 
judgment  for  his  costs  in  the  circuit 
court,  having  succeeded  in  that  court 
upon  appeal,  it  is  error  to  render  judg- 
ment in  his  favor  for  his  costs  in- 
curred in  the  county  court.  He  must 
pay  the  costs  of  both  parties  in  that 
court.  Sandy  v.  Lindsay,  6  Ky.  L.  Rep. 
737. 

51.  See  the  following  eases:  Ala. 
Harbison  v.  Campbell,  178  Ala.  243,  59 
So.  207;  Cabell  v.  Williams,  127  Ala. 
320,  28  So.  405;  Hoole  v.  Attorney  Gen- 
eral, 22  Ala.  190.  Cal.— County  of 
Sierra  v.  Butler,  136  Cal.  547,  69  Pae. 
418;  Gardner  v.  Stroever,  89  Cal.  26,  26 
Pac.  618.  .Colo. — Sprague  v.  Stead,  56 
Colo.  538,  139  Pac.  544.  Conn.— Town 
of  Burlington  v.  Schwarzman,  52  Conn. 
181,  52  Am.  Rep.  571,  although  easily 
removable.  Fla. — Brown  v.  Chautauqua 
Assn.,  59  Fla.  447,  52  So.  802.  HI. 
Roloson  v.  Barnett,  243  111.  130,  90  N. 
E.  238;  Nelson  v.  Eandolph,  222  111.  531, 
78  N.  E.  914;  Green  v.  Oakes,  17  111. 
249;  Comrs.  of  Highways  v.  Drainage 
Comrs.,  162  111.  App.  158.  Ind.— Strunk 
v.  Pritchett,  27  Ind.  App.  582,  61  N. 
E.  973.    la.— Ford  i:  Doolittle,  157  Iowa 

Vol.  XI 


210,  138  N.  W.  397;  Ewell  v.  Green- 
wood, 26  Iowa  377.  Kan. — Kansas  City 
v.  Burke,  144  Pac.  193;  Kansas  City 
v.  Burke,  92  Kan.  531,  141  Pac.  562; 
Council  Grove  Twp.  v.  Bowman,  76  Kan. 
563,  92  Pac.  550.  Ky.— Ellison  v.  City 
of  Louisville,  17  Ky.  L.  Sep.  593,  31 
S.  W.  723,  regardless  of  solvency  or  in- 
solvency of  defendant.  La. — McDon- 
ogh  v.  Calloway,  7  Rob.  442.  Mich, 
Hinckley  V.  Dennison,  169  Mich.  361, 
135  N.  W.  310;  City  of  Mt.  Clemens  «. 
Mt.  Clemens  Sanitarium  Co.,  127  Mich. 
115,  86  N.  W.  537  (even  when  the  de- 
fendant is  in  possession).  Minn. 
County  of  Stearns  v.  St.  Cloud,  etc.,  E. 
Co.,  36  Minn.  425,  32  N.  W.  91.  Mo. 
State  v.  Peitz,  174  Mo.  App.  456,  160 
S.  W.  585;  State  v.  Gravel  Road  Co., 
116  Mo.  App.  175,  92  S.  W.  153.  IT.  J. 
Morris  Canal,  etc.  Co.  v.  Pagan,  18  N. 
J.  Eq.  215.  N.  Y.— Ackerman  v.  True, 
175  N.  Y.  353,  67  N.  E.  629,  reversing 
71  App.  Div.  143,  75  N.  Y.  Supp.  695; 
De  Witt  v.  Van  Schoyk,  110  N.  Y.  7, 
17  N.  E.  425,  6  Am.  St.  Rep.  342;  City 
of  New  York  v.  Knickerbocker  T.  Co., 
104  App.  Div.  223,  93  N.  Y.  Supp.  937; 
Post  v.  Suffolk  Light,  etc.  Co.,  136  K. 
Y.  Supp.  401;  Purroy  v.  Schuyler,  15 
N.  Y.  St.  337.  N.  C— Crawford  v.  Mai- 
ion,  154  N.  C.  73,  69  S.  E.  763,  35  L. 
R.  A.  (N.  S.)  193.  Pa.— Philadelphia's 
Appeal,  78  Pa.  33.  S.  D. — Lawrence  v. 
Ewert,  21  S.  D.  580,  114  N.  W.  709. 
W.  Va.— City  of  Elkins  v.  Donohoe,  81 
S.  E.  1130;  Bent  v.  Trumboli,  61  W. 
Va.  509,  56  S.  E.  881;  Clifton  v.  Town 
of  Weston,  54  W.  Va.  250,  46  S.  E. 
360.  Wis.— Pettibone  v.  Hamilton,  40 
Wis.  402,  416.  Canada.— Gloucester 
Twp.  v.  Canada  Atl.  E.  Co.,  3  Ont.  L. 
Rep.  85,  affirmed,  4  Ont.  L.  E.  262!  _ 

And  see  generally  the  cases  cited 
throughout  this  section. 

In  Michigan,  by  statute,  equity  is  ex- 
pressly given  jurisdiction  to  abate  ana 
remove  encroachments.  Twp.  of  Green* 
field  v.  Norton,  111  Mich.  53,  69  N.  W. 
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at  law,  injunction  will  lie  only  in  extreme  eases;52  but,  according  to 
others  this  remedy  is  available  notwithstanding  any  legal  remedies,03 
such  as  indictment,54  or  action  for  damages.55  If  there  is  uncertainty 
as  to  whether  the  locus  in  quo  is  a  public  road,  however,  an  injunction 
will  not  lie.58 


95;  Twp.  of  Lebanon  v.  Burch,  78  Mich. 
644,  44  N.  W.  148.  « 

An  encroachment  on  a  public  high- 
way to  be  remedied  by  injunction  must 
be  really  an  obstruction  to  the  free  use 
of  it.  Philadelphia's  Appeal,  78  Pa. 
33. 

52.  See  the  following  cases:  Oolo. 
Sprague  v.  Stead,  139  Pae.  544.  Fla. 
Brown  v.  Chautauqua  Assn.,  59  Pla. 
447,  52  So:  802.  HI.— Eoloson  v.  Bar- 
nett,  243  111.  130,  90  N.  E.  228.  Me. 
City  of  Bockland  v.  Bockland  Water  Co., 
86  Me.  55,  29  Atl.  935.  N.  J.— Twp. 
of  Baritan  v.  Port  Beading  B.  Co.,  49 
N.  J.  Eq.  11,  23  Atl.  127  (remedy  by 
jndictment  sufficient  to  abate  nuisance 
and  restore  to  the  public  use  the  en- 
tire highway) ;  Inhab.  of  Woodbridge 
v.  Inslee,  37  N.  J.  Bq.  397;  Attorney- 
General  v.  Heishon,  18  N.  J.  Eq.  410. 
N.  Y.— Bozell  v.  Andrews,  103  N.  Y. 
150,  8  N.  E.  513.  Pa.— Com.  v.  Crou- 
shore,  145  Pa.  157,  22  Atl.  807. 

In  Michigan,  the  remedy  by  action 
for  the  statutory  penalty  for  a  failure 
to  remove  an  encroachment  furnishes 
complete  arid  specific  relief,  and  ordi- 
narily leaves  no  occasion  for  resort  to 
equity,  in  the  absence  of  peculiar  cir- 
cumstances indicating  the  necessity  of 
a  court  of  equity  taking  jurisdiction. 
Twp.  of  Greenfield  v.  Norton,  111  Mich. 
53,  69  N.  W.  95;  Twp.  of  Lebanon  v. 
Burch,  78  Mich.  641,  44  N.  W.  148. 

53.  County  of  Stearns  v.  St.  Cloud, 
etc.  B.  Co.,  36  Minn.  425,  32  N.  W.  91. 
S'ee  generally  the  title  "Legal  Rem- 
edy." 

The  remedy  by  abatement  of  the  ob- 
struction under  municipal  charter  is 
not  exclusive,  but  consistent  with  re- 
lief by  injunction  and  will  not  prevent 
it.  The  latter  is  merely  cumulative. 
City  of  Elkins  v.  Donohoe  (W.  Va.),  81 
S.  E.  1130. 

A  statute  authorizing  an  equitable 
action  before  the  nuisance  is  established 
at  law  authorizes  an  action  to  restrain 
the  obstruction  of  a  highway  before  the 
•right  is  determined  at  law.  Town  of 
Neshkoro  v.  Nest,  85  Wis.  126,  55  N. 
W.  176,  under  ch.  190,  Laws,  1882. 

54.  Ate,— Cabbell   v.    Williams,    127 


Ala.  320,  28  So.  405.  la*— Clayton 
County  v.  Herwig,  100  Iowa  631,  69  N. 
W.  1035.  Minn. — Twp.  of  Hutchinson 
v.  Bilk,  44  Minn.  536,  47  N.  W.  255. 
Mo. — State  v.  Feitz,  174  Mo.  App.  456, 
160  S.  W.  585.  Ore.— Bernard  v.  Wil- 
lamette Box  &  Lbr.  Co.,  64  Ore.  223, 
129  Pae.  1039.  S.  D  — Lawrence  v. 
Ewert,  21  S.  D.  580,  114  N.  W.  709. 

Though  statutes  provide  a  means  for 
the  removal  of  obstructions  in  public 
highways  and  for  punishing  those  who 
willfully  or  knowingly  set  up  such  ob- 
structions, the  existence  of  these  rem- 
edies is  not  exclusive  in  all  cases;  and 
where  the  defendant  has  maintained  a 
purpresture  upon  the  public  highway 
in  contempt  and  defiance  of  the  law 
and  of  the  efforts  of  its  officers  to  en- 
force it,  and  a  successful  criminal  pros- 
ecution has  proved  insufficient  to  over- 
come his  determination  and  ability  to 
persist  in  the  obstructing-  of  the  high- 
way, a  court  of  equity  will  afford  re- 
lief by  a  mandatory  injunction.  State 
v.  Feitz,  174  Mo.  App.  456,  160  S.  W. 
585. 

The  fact  that  a  party  obstructing  a 
way  along  a  navigable  stream  is  sub- 
ject to  a  criminal  prosecution  therefor, 
by  statute,  does  not  preclude  a  private 
individual  suffering  special  injury  from 
pursuing  his  remedy  in  a  court  of  civil 
jurisdiction.  Allard  v.  Lobau,  2  Mart. 
N.  S.   (La.)  317. 

For  remedy  by  indictment  or  com- 
plaint, see  supra,  II,  F,  2. 

55.  Cabbell  v.  Williams,  127  Ala. 
320,   28   So.   405. 

As  to  remedy  by  action  for  special 
damages,  see  infra,  II,  P,  7. 

56.  See  the  following  cases:  Ga. 
Clements  0.  Logan,  44  Ga.  30.  N.  Y. 
Wakeman  v.  Wilbur,  4  N.  Y.  Supp.  938, 
reversed  on  other  grounds  in  147  N.  Y. 
657,  42  N.  E.  341.  Ore.— Walts  v.  Fos- 
ter, 12  Ore.  247,  7  Pae.  24.  Pa.— Swiss- 
vale  Borough  v.  Pittsburgh,  etc.  B.  Co., 
238  Pa.  611,  86  Atl.  520;  Bunnell's  Ap- 
peal, 69  Pa.  59;  Biddle  v.  Ash,  2  Ashm. 
211. 

Where  the  right  to  the  use  of  the 
street  or  highway  has  not  been  estab- 
lished at  law,  or  is  not  clear  nor  easy 
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Recovery  of  Penalty  or  Damages.  — "While  the  statutory  penalty  in- 
flicted for  the  continuance  of  an  obstruction  upon  the  highway  cannot 
be  recovered  in  an  action  to  restrain  the  obstruction  itself,57  a  demand 
for  damages  may  be  joined  with  the  prayer  for  relief  by  injunction.58 

b.  Parties.  (L)  Proper  Parties  Plaintiff.  —  (A.)  In  General.  —  A. 
bill  or  complaint  to  abate  and  restrain,  as  a  nuisance,  the  wrongful, 
obstruction  of  a  public  highway  or  street,  may  properly  be  brought 
by  the  attorney-general,59  or  by  the  district  or  county  attorney,  in  the 
name  of  the  people  of  the  state,60  or  it  may  be  brought  by  the  town,81 


of  ascertainment,  but  is  questioned  and 
contested  on  every  ground  on  which 
the  plaintiff  puts  it,  not  only  by  the 
answer  of  the  defendants,  but  by  the 
proofs  in  the  -suit,  the  remedy  by  in- 
junction will  not  be  granted.  Walts 
v.  Poster,  12  Ore.  247,   7  Pac.  24. 

In  such  case,  the  bill  will  be  retained, 
however,  pending  the  determination  of 
the  rights  of  the  complainant  in  a 
proceeding  at  law.  Swinley  v.  Hall 
(N.  J.),   92  Atl.   586. 

Unused  Highway. — The  interference 
of  a  court  of  equity  will  be  refused 
Where  the  highway  has  for  a  long  pe- 
riod of  time  been  disused,  and  where 
the  inconvenience  to  the  public  in  the 
use  of  it,  occasioned  by  the  obstruction, 
is  inconsiderable,  being  at  most  merely 
the  necessity  of  making  a  slight  de- 
tour. Attorney-General  v.  Brown,  24 
N.  J.  Eq.  89. 

57.  County  of  Sierra  v.  Butler,  136 
Cal.  547,   69   Pac.  418. 

Reason. — The  penalty  provided  for  by 
statute  must  be  enforced  as  therein 
provided.  County  of  Sierra  v.  Butler, 
136   Cal.  547,   69  Pac.  418. 

58.  Crawford  v.  Marion,  154  N.  0. 
73,  69  S.  E.  763,  35  L.  E.  A.  (N.  S.) 
193,  citing  Ross  v.  Thompson,  78  Ind. 
90,  99. 

Though  the  obstruction  be  removed 
after  a  suit  for  injunctive  relief  is  in- 
stituted, the  court  will  retain  the  right 
to  hear  and  determine  the  cause  upon 
the  question  of  damages.  Bernard  v. 
Willamette  Box  &  Lbr.  Co.,  64  Ore.  223, 
129  Pac.  1039. 

59.  See  the  following  cases:  Cal. 
People  v.  Beaudry,  91  Cal.  213,  220,  27 
Pac.  610.  111.— Roloson  v.  Barnett,  243 
111.  130,  90  N.  E.  228.  Mass.— Need- 
ham  v.  New  York,  etc.  E.  Co.,  152  Mass. 
61,  25  N.  E.  20.  N.  J.— Morris,  etc.  E. 
Co.  v.  Prudden,  20  N.  J.  Eq.  530  s.  a 
19  N.  J.  Eq.  386,  392.  Ohio.— State  v. 
Dayton,  etc.  E.  Co.,  36  Ohio  St.  434; 
Putnam  v.  Valentine,  5  Ohio  187. 
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60.  Cal.— People  v.  MeCue,  150  Cal. 
195,  88  Pac.  899.  111.— Roloson  V.  Bar- 
nett, 243  111.  130,  90  N.  E.  228.  Kan. 
Eble  v.  State,  77  Kan.  ,179,  93  Pae. 
803,  127  Am.  St.  Rep.  412.  Mo.— State 
v.  Gravel  Road  Co.,  116  Mo.  App.  175, 
92  S.  W.  153.  Ore.— Bernard  v.  Wil- 
lamette Box  &  Lbr.  Co.,  64  Ore.  223, 
129  Pac.  1039. 

The  county'  attorney  has  power  to 
bring  a  suit  in  the  name  of  the  state 
to  enjoin  obstructions  to  travel  upon 
a  public  highway  without  authority 
from  the  board  of  county  commission- 
ers and  notwithstanding  the  disinclin- 
ation or  refusal  of  the  local  highway 
officers  to  move  in  the  matter.  Eble  v. 
State,  77  Kan.  179,  93  Pac.  803,  127 
Am.  St.  Rep.  412. 

California. — Under  the  express  provis- 
ion of  the  act  of  March  15,  1899,  au- 
thorizing the  district  attorney  of  any 
county  in  which  a  public  nuisance  may 
exist  to  bring  a  civil  action  in  the 
name  of  the  people  of  the  state  to 
abate  the  same  (Stats.  1899,  p.  103), 
the  district  attorney  is  empowered  to 
commence  and  maintain  an  action  to 
abate  and  restrain,  as  public  nuisances, 
any  obstructions  maintained  on  the 
public  highways.  The  act  requires  him 
to  bring  such  an  action  when  directed 
by  the  supervisors,  and  authorizes  him 
to  do  so  on  his  own  motion  and  with- 
out any  order  to  that  effect  whenever 
he  deems  such  action  proper,  and  the 
fact  that  other  remedies  may  exist  for 
the  abatement  of  such  public  nuisances 
as  obstructions  of  public  highways,  can- 
not affect  the  power  thus  conferred 
upon  the  district  attorney.  People  v. 
McCue,  150  Cal.  195,  88  Pac.  899. 

61.  Conn. — Town  of  Burlington  v. 
Schwarzman,  52  Conn.  181,  52  Am.  Rep 
571.  N\  Y.— Village  of  Oxford  v.  Will- 
oughby,  181  N.  Y.  155,  78  N.  E.  677. 
Ore. — Bernard  v.  Willamette  Box  & 
Lbr.  Co.,  64  Ore.  223,  129  Pac.  1039. 
W.   Va. — Pence  v.  Bryant,  54  W.  va, 
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township,62  city,63  or  county,  in  its  corporate  name.64 

A  road  commissioner  or  supervisor  cannot  maintain  a  bill  or  complaint 
in  his  own  name,65  unless  he  be  specially  damaged  or  injured  by  the 
obstruction,  in  which  case  he  may  bring  the  action  as  in  the  case  of 
any  private  person.66    But  he  may  bring  a  bill  in  the  name  of  the 


263,  46  S.  E.  275.  Wis.— Town  of  Nesh- 
koro  v.  Nest,  85  "Wis.  126,  55  N.  W. 
176. 

See  also  Needham  v.  New  York,  etc. 

E.    Co.,    152    Mass.    61,    25    N.    E.    20, 

,  wherein    the    bill     showed    no    special 

damage  to  the  inhabitants  of  the  town. 

62.  Kan. — Council  Grove  Twp.  V. 
Bowman,  76  Kan.  563,  92  Pac.  550. 
Mich.— Twp.  of  Bangor  v.  Bay  City,  T. 
&  E.  Co.,  147  Mich.  165,  110  N.  W.  490, 
118  Am.  St.  Rep.  546,  7  L.  E.  A.  1187; 
Twp.  of  Merritt  v.  Harp,  131  Mich. 
174,  91  N.  W.  156.  Minn.— Twp.  of 
Hutchinson  v.  Filk,  44  Minn.  536,  47 
N.  W.  255.  N.  J.— Inhab.  of  Twp.  of 
Hamilton  v.  "Wainwright,  52  N.  J.  Eq. 
419,  29  Atl.  200;  Inhab.  of  Twp.  of 
Earitan  v.  Fort  Beading  E.  Co.,  49  N. 
J.  Eq.  11,  23  Atl.  127;  Easton,  etc.  E. 
Co.  v.  Inhab.  of  Twp.  of  Greenwich,  25 
N.  J.  Eq.  565;  Inhab.  of  Greenwich  v. 
Easton,  etc.  E.  Co.,  24  N.  J.  Eq.  217. 
Canada. — Twp.  of  Gloucester  v.  Canada 
Atl.  E.  Cd.,  3  Ont.  Law  Eep.  85,  af- 
firmed, 4  Ont.  Law  Eep.  262. 

A  township  is  a  governmental  agency, 
to  which  is  intrusted  the  care  and  su- 
perintendance  of  highways  within  its 
boundaries,  and  upon  which  is  imposed 
the  duty  of  repairing  them,  and  keep- 
ing them  in  order,  and  removing  ob- 
structions, with  power  to  levy  and  ex- 
pend taxes  for  these  purposes.  In 
Bhort,  as  to  all  matters  pertaining  to 
highways,  a  town  is,  to  the  extent  of 
these  powers  and  duties,  the  represent- 
ative of  the  state;  and,  if  it  has  the 
power  to  abate  such  a  nuisance,  as  it 
undoubtedly  has,  there  is  no  apparent 
reason  why  it  may  not,  in  a  proper 
case,  resort  to  a  court  of  equity  to  aid 
it  by  injunction  or  other  appropriate 
remedy,  in  the  performance  of  'its  pub- 
lic duties  as  a  governmental  agency 
of  the  state.  Township  of  Hutchinson 
*.  Filk,  44  Minn.  536,  47  N.  W.  255. 

63.  Ala. — Eeed  v.  Birmingham,  92  Ala. 
339,  9  So.  161.  Cal. — San  Francisco  i>. 
Buckman,  111  Cal.  25,  43  Pac.  396.  111. 
Chicago,  etc.  E.  Co.  v.  City  of  Quincy, 
136  111.  489,  27  N.  E.  232;  Metropolitan 
City  E.  Co.  v.  City  of  Chicago,  96  111. 
620.    Ind — Cheek  v.  City  of  Aurora,  92 


Ind.  107.  Kan. — Kansas  City  V.  Burke, 
141  Pac.  562.  La.— City  of  New  Or- 
leans v.  New  Orleans  Jockey  Club,  115 
La.  911,  40  So.  331.  Mich.— City  of  Mt. 
Clemens  v.  Mt.  Clemens  Sanitarium  Co., 
127  Mich.  115,  86  N.  W.  537.  N.t  J. 
Newark  v.  Delaware,  etc.  E.  Co.,  42  N. 
J.  Eq.  196,.  7  Atl.  123.  N.  Y.— City  of 
New  York  v.  Knickerbocker  T.  Co.,  104 
App.  Div.  223,  93  N.  Y.  Supp.  937.  N.  D. 
City  of  Lamoure  v.  Lasell,  26  N.  D. 
638,  145  N.  W.  577.  Pa.— City  v.  Fri- 
day, 6  Phila.  275.  Wis.— City  of  Wau- 
watosa  v.  Dreutzer,  116  Wis.  117,  92  N. 
W.  551;  City  of  Eau  Claire  v.  Matzke, 
86  Wis.  291,  56  N.  W.  874,  39  Am.  St. 
Eep.  900;  City  of  Oshkosh  v.  Milwau- 
kee, etc.  E.  Co.,  74  Wis.  534,  43  N. 
W.  489,  17  Am.   St.  Eep.   175. 

This  is  true  even  though  it  might  it- 
self remove  the  obstruction  or  en- 
croachment. Oheek  v.  City  of  Aurora, 
92  Ind.  107. 

64.  la. — Clayton  County  v.  Herwig, 
100  Iowa  631,  69  N.  W.  1035.  Minn. 
County  of  Stearns  v.  St.  Cloud,  etc.  E. 
Co.,  36  Minn.  425,  32  N.  W.  91.  Tex. 
Franklin  County  v.  Huff,  43  Tex.  Civ. 
App.  355,  95  S.  W.  41.  Wash.— Lin- 
coln County  v.  Fish,  38  Wash.  105,  80 
Pac.  435,  since  the  restriction  specified 
in  Bal.  Code,  §5673,  relates  only  to 
actions  at  law,  and  since  actions  on 
behalf  of  the  county  must,  under  Bal. 
Code,  §342,  be  brought  in  the  name  of 
the  county. 

The  right  of  a  county  to  maintain 
an  action  to  enjoin  the  obstruction  of 
a  publie  highway,  appropriately  fol- 
lows the  county's  duty  to  keep  the 
highways  in  a  safe  condition  and  its 
liability  for  neglect  of  such  duty.  Lin- 
coln County  v.  Fish,  38  Wash.  105,  80 
Pac.  435. 

65.  Mass. — Needham  v.  New  York, 
etc.  E.  Co.,  152  Mass.  61,  25  N.  E.  20. 
N.  Y  —  Coykendall  v.  Lurkee,  13  Hun 
260.  Ohio. — Putnam  v.  "Valentine,  5 
Ohio  187. 

66.  Ford  v.  Doolittle,  157  Iowa  210, 
138  N.  W.  397;  Myers  v.  Priest,  145 
Iowa  81,  123  N.  W.  943;  Williams  v. 
Riley,  79  Neb.  554,  113  N.  W.  136. 
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county,67  town,68  village,60  or  township,70  or  in  his  official  capacity.71 
(B.)  When  Private  Person  Peopee  Pabty  Plaintiff. —  It  is  a  well  set- 
tled rule  that  any  person  who  suffers  a  special  injury,  distinct  from 
that  of  the  general  public,  by  an  .unlawful  obstruction  in  a  public  high- 
way or  street,  may  maintain  a  bill  in  his  own  name  to  restrain'  and 
abate  such  obstruction.72  And  particularly  is  an  abutting  landowner 
who  is  specially  injured  by  reason  of  the  obstruction,  a  proper  party 


As  to  when  a  private  person  is  a 
proper  party  plaintiff,  see  infra,  this 
section. 

Special  Interest  of  Koad  Superin- 
tendent.— Where  the  statute  imposes 
upon  a  road  superintendent  the  duty 
of  maintaining  the  highways  in  his 
district  in  proper  j-epair,  and  charges 
him  with  personal  liability  for  damages 
which  may  result  to  individuals  for 
failure  to  perform  such  duty,  he  may, 
under  the  above  rule,  enjoin  the  ob- 
struction of  a  highway,  regardless  of 
whether  he  may  maintain  an  action  in 
his  representative  capacity,  in  the  ab- 
sence of  any  statutory  provision  con- 
ferring such  authority  upon  him.  Pord 
v.  Doolittle,  157  Iowa  210,  138  N.  W. 
397,  following  Myers  v.  Priest,  145 
Iowa  81,  123  N.  W.  943,  wherein  an 
action  by  the  road  superintendent  to 
enjoin  the  construction  of  a  proposed 
dike,  which  would  serve  to  throw 
water  upon  a  highway  with  which  he 
was  charged  with  the  duty  of  keeping 
in  proper  condition  for  passage,  was 
sustained,  the  court  saying:  "Without 
holding  that  the  plaintiff  would  neces- 
sarily be  liable  for  damages  for  fail- 
ure to  remove  the  proposed  dike,  it 
seems  to  us  that  the  menace  involved 
to  the  plaintiff  by  the  situation  so 
made  was  a  threatened  injury  to  him 
distinct  from  that  of  the  general  pub- 
lic." So  also,  where  the  statute  makes 
it  the  duty  of  the  overseer  of  high- 
ways to  keep  the  roads  in  his  district 
in  good  repair  and  free  from  obstruc- 
tions, under  penalty  in  case  he  neglects 
to  perform  such  duties,  the  overseer  has 
such  a  special  interest  as  entitles  him 
to  maintain  injunction  proceedings 
against  one  obstructing  and  continuing 
to  obstruct  a  public  road.  Williams  v. 
Riley,  79  Neb.  554,  113  N.  W.  136. 

Where  the  trustees  of  the  township 
joined  with  a  road  supervisor  in  an  ac- 
tion to  enjoin  the  obstruction  of  a  high- 
way, whether  the  trustees  might  have 
maintained  the  action  alone  would  not 
be  determined,  it  being  sufficient  that 
the  road  supervisor  could  maintain  the 

V°i,xi: 


action.    Pord  v.  Doolittle,  157  Iowa  210, 
138   N.   W.   397. 

67.  County  of  Sierra  v.  Butler,  136 
Cal.  547,  69  Pac.  418.  But  see  Lincoln 
County  v.  Pish,  38  Wash.  105,  80  Pae. 
435,  wherein  the  court  said:  "That 
the  road  supervisor  of  a  given  district, 
who  is  but  a  local  officer  acting  under 
the  directions  of  the  commissioners, 
should  be  thought  empowered  to  main- 
tain such  actions,  thus  involving  ex- 
pense to  the  entire  county  and  invok- 
ing the  exercise  of  its  corporate  and 
governmental  functions,  is  a  proposi-:-- 
tion  not  warranted  by  the  statutes  or 
by  any  consideration  of  public  policy." 

68.  Town  of  Eastehester  ,v.  New 
York,  etc.  Trac.  Co.,  30  Misc.  571,  63 
N.  T.  Slipp.  1032. 

69.  "Village  of  Hempstead  v.  Ball 
Elec.  D.  Co.,  9  App.  Div.  48,  41  N. 
Y.  Supp.  124. 

70.  Appeal  of  Twp.  of  North  Man- 
heim  (Pa.),  14  Atl.  137.  But  see  Comrs. 
of  Highways  v.  Drainage  Oomrs.,  162 
111.  App.  158,  wherein  it  was  said:  "The 
suit  is  not  brought  and  could  not  be 
brought  in  the  name  of  the  township." 

71.  Comrs.  of  Highways  V.  Drain- 
age Comrs.,  162  111.  App.  158. 

Authority  From  Town  Meeting  tin- 
necessary. — The  commissioners  of  high- 
ways of  the  town  are  given  supervision 
and  control  over  the  public  highways 
of  the  town;  it  is  their  duty  to  care 
for,  repair  and  see  that  they  are  prop- 
erly maintained  for  the  use  of  the  pub- 
lic, and  it  is  not  necessary  before  ac- 
tion may  be  brought  by  them  for  the 
purpose  of  preventing  irreparable  injury 
to  or  permanent  obstruction  of  the 
highways  that  they  should  secure  au- 
thority to  so  do  from  the  town  at  the 
annual  town  meeting.  Comrs.  of  High- 
ways v.  Drainage  Comrs.,  162  111.  App. 
158. 

72.  See  the  following  cases:  Ala. 
Alabama,  etc.  E.  Co.  v.  Barclay,  178 
Ala.  124,  59  So.  169;  Jones  v.  Bright, 
140  Ala.  268,  37  So.  79;  Cabell  v.  Will- 
iams, 127  Ala.  320,  28  So.  405.  Ark. 
Packet  Co.  v.  Sorrels,  5Q  Ark,  466,  474, 
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8  S.  W.  683;  Draper  v.  Mackey,  35  Ark. 
497.  Cal.— Helm  v.  MeClure,  107  Cal. 
199,  40  Pae.  437;  Gardner  v.  Stroever, 
89  Cal.  26,  26  Pac.  618;  San  Jose  Ranch 
Co.  v.  Brooks,  74  Cal.  463,  16 -Pac.  250; 
Aram  v.  Schallenberger,  41  Cal.  449. 
Fla. — Brown  v.  Florida  Chautauqua 
Assn.,  59  Pla.  447,  52  So.  802;  Bobbins 
v.  White,  52  Pla.  613,  42  So.  841.  Ga. 
Coast  Line  B.  B.  Co.  v.  Cohen,  50  Ga. 
451.  HI.— Boloson  v.  Barnett,  243  111. 
130,  90  N.  E.  228;  Nelson  v.  Bandolph, 
222  111.  531,  78  N.  E.  914;  Green  v. 
Oakes,  17  111.  249.  Ind.— Martin  v. 
Marks,  154  Ind.  549,  556,  57  N.  E.  249; 
Strunk  v.  Pritchett,  27  Ind.  App.  582, 
61  N.  E.  973.  la.— Bryan  v.  Petty,  143 
N.  W.  987;  Arbaugh  v.  Alexander,  151 
Iowa  552,  132  N.  W.  179;  Myers  v. 
Priest,  145  Iowa  81,  123  N.  W.  943; 
Miller  v.  Schenck,  78  Iowa  372,  43  N. 
W.  225;  Houghan  v.  Harvey,  33  Iowa 
203;  Ewell  v.  Greenwood,  26  Iowa  377. 
Kan. — Hayden  v.  Stewart,  71  Kan.  11, 
80  Pac.  43;  Dyehe  v.  Weiehselbaum,  9 
Kan.  App.  360,  58  Pae.  126.  Ky. 
Bohne  v.  Blankenship,  25  Ky.  L.  Bep. 
1645,  77  S.  W.  919.  La.— Allard  v.  Lo- 
bau,  2  Mart.  N.  S.  (La.)  317.  Md. 
Sehall  v.  Nusbaum,  56  Md.  512;  Gore  v. 
Bmbaker,  55  Md.  87;  Baltimore,  etc. 
B.  Co.  v.  Strauss,  37  Md.  237.  Mass. 
Bobinson  v.  Brown,  182  Mass.  266,  65 
N.  E.  377.  Mich.— Nye  v.  Clark,  55 
Mich.  599,  22  N.  W.  57.  Minn.— Painter 
v.  Gunderson,  123  Minn.  323,  143  N.  W. 
910;  Guilford  v.  Minneapolis,  etc.  B. 
Co.,  94  Minn.  108,  102  N.  W.  365;  Gund- 
lach  v.  Hamm,  62  Minn.  42,  64  N.  W. 
50;  Thelan  v.  Farmer,  36  Minn.  225,  30 
N.  W.  670;  Wilder  v.  De  Cou,  26  Minn. 
10, 1  N.  W.  48;  Dawson  v.  St.  Paul,  etc. 
Co.,  15  Minn.  136,  2  Am.  Bep.  109. 
Miss. — Canton  C.  Warehouse  Co.  v. 
Potts,  69  Miss.  31,  10  So.  448.  Mo.— Pat- 
ton  «.  Forgey,  171  Mo.  App.  1,  153  S. 
W.  575.  Neb.— Eldridge  v.  Collins,  75 
Neb.  65,  105  N.  W.  1085.  N.  J.— West 
Jersey  B.  Co.  -v.  Camden,  etc.,  B.  Co., 
52  N.  J.  Eq.  31,  29  Atl.  423;  Morris, 
etc.  B.  Co.  v:  Newark,  etc.  B.  Co.,  51 
N.  J.  Eq.  379,  29  Atl.  184;  Atty-Gen. 
v.  Moths,  etc.  B.  Co.,  19  N.  J.  Eq.  386, 
393.  W.  Y. — Levy  v.  Murray,  56  Mise. 
354,  106  N.  T.  Supp.  689;  Wakeman  v. 
Wilbur,  4  N.  T.  Supp.  938;  Purroy  v. 
Schuyler,  15  N.  T.  St.  337.  Ohio.— Mc- 
Quigg  v.  Cullins,  56  Ohio  St.  649,  47  N. 
E.  595;  Herrick  v.  City  of  Cleveland,  7 
Ohio  C.  C.  470;  Mondle  v.  Toledo  Plow 
Co.,  6  Ohio  N.  P.  294;  Cincinnati  Hotel 
Co,  v.  Branahan,   8    Ohio    Dec.    (Be 


print)  305.  Ore. — Bernard  v.  Willan 
ette  Box  &  Lbr.  Co.,  64  Ore.  223,  12 
Pac.  1039;  Van  Buskirk  v.  Bond,  52  Or< 
234,  96  Pac.  1103;  Luhrs  V.  Sturtevani 
30  Ore.  170.  Term. — Burkitt  v.  Ba1 
tie  (Tenn.  Ch.  App.),  59  S.  W.  429;  Hi: 
v.  Hoffman  (Tenn.  Ch.  App.),  58  S.  "R 
929;  Baht  v.  Southern  B.  Co.  (Teni 
Ch.  App.),  50  S.  W.  72.  Tex.— Evan 
v.  Scott  (Tex.  Civ.  App.),  97  S.  W 
116;  Parspns  v.  Hunt  (Tex.  Civ.  App.] 
81  S.  W.  120  {reversed  on  other  ground 
in  98  Tex.  420,  84  S.  W.  644.  Vs 
Bowe  v.  Scott,  113  Va.  499,  75  S.  I 
123.  Wash.— Smith  v.  Mitchell,  2 
Wash.  536,  58  Pae.  667,  75  Am.  St.  Bet 
858.  W.  Va.— Bent  v.  Trimboli,  61  "VV 
Va.  509,  56  S.  E.  881;  Wees  v.  Ooal  i 
Iron  E.  Co.,  54  W.  Va.  421,  46  S.  I 
166;  Talbott  v.  King,  32  W.  Va.  6,  ! 
S.  E,  48,  reaffirming  Keystone  Bridg 
Co.  i*.  Summers,  13  W.  Va.  476.  Wif 
Tilly  v.  Mitchell,  etc.  Co.,  121  Wis.  1 
98  N.  W.  969,  105  Am.  St.  Bep.  1007 
Pettibone  v.  Hamilton,  40  Wis.  402,  41( 
Canada.— O 'Neil  v.  Harper,  28  Ont.  I 
E.  635. 

In  Keystone  Bridge  Co.  v.  Summers 
13  W.  Va.  4Y6,  484,  Green,  P.,  says 
"A  court -of  equity  ought  not  to  intei 
fere  by  injunction  to  prevent  a  publi 
nuisance  when  the  party  asking  its  aii 
shows  no  private  injury  actually  sue 
tained  or  justly  apprehended  by  him 
The  obstruction  to  a  public  highway,  t 
justify  the  interposition  of  a  court  o 
equity,  must  be  more  than  a  mere  pub 
lie  nuisance — it  must  work  a  special  in 
jury  to  the  plaintiff;  and  such  injur; 
must  not  be  trivial,  and  such  as  ma; 
be  fully  compensated  in  an  action  a 
law.  But  if  the  right  of  the  public  t< 
the  use  of  a  highway  is  clear,  and  ; 
special  injury  is  threatened  by  an  ob 
struction  of  the  highway,  and  this  spe 
cial  injury  is  serious,  reaching  the  ver 
substance  and  value  of  the  plaintiff' 
estate,  and  is  permanent  in  character 
a  court  of  equity  by  an  injunction  ough 
to  prevent  such  a  nuisance." 

Such  special  and  peculiar  injury  o 
damage  must  be  direct,  and  not  purel; 
consequential  (Bowe  v.  Scott,  113  Va 
499,  500,  75  S.  E.  123)  and  must  bi 
different  in  hind,  and  not  merely  ii 
degree,  from  that  sustained  by  the  com 
munity  at  large.  Cal. — Bigley  % 
Nunan,  53  Cal.  403.  Fla. — Brown  V 
Florida  Chautauqua  Assn.,  59  Fla.  447 
52  So.  802.  la.— Bryan  v.  Petty,  141 
N,  W.  987.    Ore.— Van  Buskirk,  52  Ore 
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plaintiff  to  such  a  bill.73    But  one  who  is  himself  obstructing  a  highway  1 
cannot  ordinarily  enjoin  another  from  obstructing  the  same.74 

(0.)  Joinder  or  Parties  Plaintiff.  — All  the  persons,  sustaining  such 
a  special  injury  by  the  unauthorized  obstruction,  of  a  public  highway 
or  street  as  will  entitle  them  to  maintain  a  suit  for  injunction  therefor 
in  their  own  name,75  may  join  as  plaintiffs  in  a  suit  for  injunction 
against  the  party  or  parties  making  an  obstruction  injurious  to  all,78 
although  they  own  severally,  and  not  jointly,  the  property  specially 
injured  by  the  obstruction.77 

A  bill  may  be  maintained  by  a  city  without  joining  the  state,78  or 
by  a  private  individual  without  joining  the  state,79  or  city.80 

(II.)  Proper  Parties  Defendant. —  No  parties  defendant  are  necessary, 
other  than  the  person  or  persons  alleged  to  be  obstructing  the  highway 
or  street.81    Persons  guilty  of  other  independent  encroachments  in  no 


234,  96  Pae.  1103.    Va.— Bowe  v.  Scott, 
113  Va.  499,  500,  75  S.  E.  123. 

If  an  unlawful  obstruction  merely  in- 
terferes with  the  right  of  passage  that 
is  common  to  all,  and  no  individual 
rights  are  specially  or  peculiarly  in- 
jured, relief  sliould  be  had  through  the 
proper  public  authorities.  Brown  v. 
Florida  Chautauqua  Assn.,  59  Fla.  447, 
52  So.  802. 

73.  la.— Bryan  v.  Petty,  143  N.  W. 
987.  Minn. — Anderson  v.  Eanders-Mor- 
■rison-Christenson  Oo.,  149  N.  W. 
669.  Miss. — Canton  C.  Warehouse  Co. 
v.  Potts,  69  Miss.  31,  10  So.  448.  IT.  Y. 
Purroy  v.  Schuyler,  15  N.  Y.  St.  337. 
Ohio.— -Mondle  v.  Toledo  Plow  Co.,  6 
Ohio  N.  P.  294.  Ore. — Bernard  v.  Wil- 
lamette Box  &  Lbr.  Co.,  64  Ore.  223, 
129  Pac.  1039.  Pa.— Phila.,  etc.  E.  Co. 
v.  Phila.,  etc.  Co.,  6  Pa.  Dist.  487.  Tenn. 
Burkitt  v.  Battle  (Tenn.  Ch.  App.),  59 
S.  W.  429;  Eaht  v.  Southern  K.  Co. 
(Tenn.  Ch.  App.),  50  S.  W.  72. 

It  is  not  necessary  that  the  property 
should  actually  abut  upon  the  street 
or  highway,  if  it  is  near  enough  to  be 
materially  affected  in  value  by  the  ob- 
struction. Madden  v.  Pennsylvania  B. 
Co.,  11  Ohio  Cir.  Dec.  571.     ' 

A  non-abutting  landowner,  who  suf- 
fers no  special  injury  different  from 
the  public  in  general  cannot  maintain 
a  bill.  Bradford  v.  Fultz  (Iowa),  149 
K.  W.  925. 

74.  Price  v.  Stratton,  45  Fla.  535, 
549,  33  So.  644;  Brutsche  v.  Bowers, 
122  Iowa  226,  97  N.  W.  1076. 

But  in  Miller  v.  Sehenck,  78  Iowa 
372,  43  N.  W.  225,  it  appeared  that 
plaintiff  fenced  across  the  road  in  ques- 
tion on  or  near  the  west  boundary  line 
of  his  land,  and  appellant  claimed  that 
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he  was  thereby  estopped  from  maintain- 
ing the  action  to  abate  and  restrain 
an  obstruction  in  the  same  road  by  the 
defendant.  The  court  said:  "It  is 
not  shown  that  defendant  in  any  man- 
ner altered  his  condition,  or  acquired 
any  rights  by  virtue  of  the  obstructing 
of  the  road  by  plaintiff.  Elements 
necessary  to  constitute  an  estoppel  are 
lacking.  It  appears  that  the  portion 
of  the  road  southeast  of  the  obstructing 
fence  built  by  plaintiff  had  been  permit- 
ted to  fall  into  such  a  condition  that 
it  could  not  be  used..  The  -part  of  the 
road  most  travelled  was  that  part  west 
of  the  land  of  plaintiff  in  the  north- 
west quarter  of  section  8.  It  could  be 
used  readily  without  regard  to  the  ob- 
struction in  question,  and  was  so  used. 
We  are  of  the  opinion  that  an  estops 
pel  has  not  been  shown. 

75.  See  supra,  II,  F,  6,  b,  (I). 

76.  U.  S.— Hart  v.  Buckner,  54  Fed. 
925,  931,  5  C.  O.  A.  1.  Ohio.— Herriek  ». 
City  of  Cleveland,  7  Ohio  C.  C.  470.  Wis, 
Pettibone  v.  Hamilton,  40  Wis.  402. 

And  see  generally  the  titles  "Injunc- 
tions;" "Parties." 

77.  Pettibone  v.  Hamilton,  40  Wis. 
402. 

78.  City  of  Philadelphia  v.  Crump,  1 
Brewst.  (Pa.)  320.  See  supra,  II,  F, 
6,  b,  (I),  (A). 

79.  City  of  Philadelphia  v.  Crump,  1 
Brewst.  (Pa.)  320.  See  supra,  n,  F, 
6,  b,   (I),   (B). 

80.  Debolt  v.  Carter,  31  Ind.  355. 

81.  Hart  v.  Buckner,  54  Fed.  925,. 
931,  5  C.  C.  A.  1.  And  see  Hill  v.  Hoff- 
man (Tenn.  Ch.),  58  S.  W.  929.  . 

The  denial  of  a  request  to  add  par- 
ties defendant  to  such  a  suit,  on  the 
ground  that  the  injunction,  if  granted 


HIGHWAYS,  STBEETS  AND  BRIDGES 


181 


way  connected  with  or  dependent  upon  the  one  in  question,  need  not 
be  made  parties  to  the  bill.82 

c.  The  Bill  or  Complaint.  —  (I.)  In  General.  —  The  bill  or  complaint 
must  definitely  state  every  fact  essential  to  the    cause    of    action.83 

(II.)  Particular  Averments.  —  (A.)  The  Highway.  —  It  should  aver 
facts  sufficient  to  show  that  the  highway  alleged  to  have  been  ob- 
structed is  a  public  highway.84  A  mere  averment  that  it  is  a  public 
•highway  has  been  held  insufficient  as  against  a  demurrer,85  although 


would  affect  those  sought  to  be  added, 
is  .harmless  error,  where  the  injunction 
is  denied.  Jenks  v.  Lansing  Lbr.  Co., 
97  Iowa  342,  66  N.  W.  231. 

82.  Village  of  Grandville  v.  Jeni- 
son,  84  Mich.  54,  65,  47  N".  W.  600,.  af- 
firmed on  rehearing,  86  Mich.  567,  49 
N.  W.  544,  especially  where  it  does  not 
appear  that  any  persons,  excepting  the 
defendant,  have  refused  to  remove 
their  encroachments  when  requested. 

83.  See  cases  in  following  notes,  and 
the  titles  "Bills  and  Answers;"  "De- 
claration and  Complaint;"  "Injunc- 
tions." 

84.  Ala. — Jones  v.  Bright,  140  Ala. 
268,  37  So.  79.  Ind.— Harding  v.  Cow- 
gar,  127  Ind.  245,  26  N.  E.  799.  N.  Y. 
Jones  v.  Doherty,  17  App.  Div.  628,  45 
N.  Y.  Supp.  241,  affirmed,  163  N.  Y.  558, 
57  N.  E.  1113.  N.  C— Milliken  v. 
Denny,  135  N.  C.  19,  47  S.  E.  132. 

Where  the  petition  of  a  municipality 
alleged  ownership  and  exclusive  con- 
trol over  a  street  which  it  had  so  held 
for  the  benefit  of  the  public,  generally, 
for  fifty  years,  it  stated  a  cause  of  ac- 
tion for  injunctive  process.  Keystone 
Com.  Co.  v.  City  of  Maysville,  154  Ky. 
239,  157  S.  W.  25. 

Under  an  allegation  of  a  "public 
street  or  highway  duly  and  legally  es- 
tablished," evidence  of  a  highway  by 
dedication  is  admissible.  The  words 
"duly  and  legally  established"  are  not 
confined  to  the  proof  of  a  highway  es- 
tablished by  due  proceedings  under 
statutes  and  ordinances.  A  highway 
created  by  dedication  may,  without  vio- 
lence to  language  or  the  general  un- 
derstanding of  the  meaning  of  terms, 
be  said  to  be  duly  and  legally  estab* 
lished.  City  of  Hartford  v.  New  York, 
etc.  E.  Co.,  59  Conn.  250,  22  Atl.  37. 

In  Thurston  County  v.  Walker,  27 
Wash.  500,  67  Pae.  1099,  it  was  objected 
that  the  allegation  in  the  complaint, 
"that  during  all  of  the  times  .  .  . 
there  has  existed  a  lawful  highway  or 
public   road   thirty   feet   in   width   ex- 


tending across  a  portion  of  said  forty 
acres  above  described  in  this  paragraph 
of  the  complaint,  which  highway  was 
and  is  for  the  use,  travel  and  accom- 
modation of  the  said  plaintiff  and  all 
of  inhabitants  and  of  the  public  in  gen- 
eral,"  Was  not  equivalent  to  an  alle- 
gation that  at  the  time  complained  of 
and  at  the  time  of  the  commencement 
of  this  suction  there  existed  upon  ap- 
pellant's lands  a  regularly  established 
and  open  road  or  thoroughfare,  and,  in 
order  to  maintain  the  cause  of  action 
sought  to  be  set  forth,  such  facts  must 
be  alleged  and  proven.  The  court 
said:  "We  think  this  allegation,  coup- 
led with  the  allegation  that  no  other 
highway  or  public  road  exists  across 
the  said  premises  of  the  defendant  ex- 
cept the  one  hereinbefore  referred  to, 
is  sufficiently  broad  to  allow  facts  to 
be  proven  to  establish  a  road  by  pre- 
scription, dedication,  or  otherwise." 

85.  Jones  v.  Bright,  140  Ala.  268, 
37  So.  79.  But  compare  II,  B,  2,  b, 
(II),    (A);  n,  F,  2,  e,   (II),   (A). 

Where  the  averment  of  the  bill,  as 
to  the  road  being  a  public  road,  was  as 
follows:  "That  the  said  road  herein- 
before described  ...  is  a  public  high- 
way, and  that  it  had  been  used  by  the 
public  as  a  highway  for  a  period  of 
over  twenty  years,  to -wit,  thirty -five  or 
forty  years;  and  that  the  public  has 
had  the  quiet  and  uninterrupted  use 
and  control  of  said  highway  for  said 
period  of  time,  and  that  said  road  has 
been  continuously  recognized  as  a  pub- 
lic highway  for  said  period  of  time, ' '  it 
was  insufficient.  The  allegation  of  the 
bill  th'at  the  road  is  a  public  road  was 
a  mere  conclusion  of  the  pleader,  and 
the  other  facts  were  insufficient  to  show 
that  such  was  its  character,  the  pre- 
sumption being  that  its  use  was  per- 
missive. Jones  v.  Bright,  140  Ala.  268, 
37  So.  79. 

Where  the  bill  alleges  not  only  that 
the  road  is  a  public  road,  but  shows 
distinctly  how  and  when  it  was  estab- 
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it  is  sufficient  to  withstand  a  motion  to  dismiss  for  want  of  equity.86 
The  bill  or  complaint,  it  has  been  held,  should  allege  a  dedication  of 
the  highway  or  street,  or  state  facts  from  which  a  dedication  may  be 
inferred,87  or  allege  a  user  such  as  would  create  a  right  thereto  by 
prescription.88 

"Where  a  bill  expressly  avers  a  dedication  and  acceptance  of  the  high- 
way by  the  public,  there  is  no  necessity  for  an  averment  of  the  assent 
of  the  owner  to  the  use  of  the  road,89  or  that  the  road  was  used  by 
the  public  adversely  for  the  statutory  period  necessary  to  a  prescriptive 
right,90  or  that  the  road  has  been  worked  and  kept  up  by  the  public.91 
It  would  seem  that  the  bill  should  show  the  road  to  be  in  the  county 
of  venue.92 

(B.)  The  Obstruction.  — -  The  bill  or  complaint  must  show  an  ob- 
struction of  the  public  highway  or  street,93  and  if  it  be  a  threatened 
obstruction  against  which  relief  is  sought,  it  must  show  affirmatively 
that  the  obstruction  would  be  unlawful.94 


lished  by  the  known  legal  ;authority, 
that  it  had  been  opened  up  and  used 
as  a  public  road,  and  excludes  all  idea 
of  a  permissive  use,  the  allegations  of 
the  bill  are  sufficient  to  show  the  ex- 
istence of  a  public  road,  without  set- 
ting out  therein  all  of  the  facts  going 
to  show  the  jurisdiction  of  the  high- 
way tribunal.  Harbison  v.  Campbell, 
178  Ala.  243,  59  So.  207. 

86.  Jones  v.  Bright,  140  Ala.  268,  37 
So.  79. 

87.  Hall  v.  Leeper  (Ky.),  121  S.  W. 
683. 

Whether  a  road  has  been  established 
by  dedication  is  a  conclusion  of  law 
from  facts  stated  or  found.  "Where  the 
petition  alleges  facts  sufficient  to  show 
a  dedication  by  conduct  of  the  owner 
of  the  land  and  acceptance  and  used 
by  the  public,  dedication  may  be  relied 
upon  without  the  use  of  that  word  in 
the  petition.  Kansas  City  v.  Burke 
(Kan.),  144  Pac.  193. 

88.  Hall  v.  Leeper  (Ky.),  121  S.  W. 
683. 

89.  Cabbell  v.  Williams,  127  Ala 
320,   28   So.   405. 

90.  Cabbell  v.  Williams,  127  Ala.  320, 
327,  28  So.  405. 

91.  Such  an  averment  has  no  place 
in  a  bill  expressly  averring  a  dedica- 
tion and  acceptance.  An  acceptance 
being  averred,  it  then  becomes  a  mat- 
ter of  proof,  and  it  is  never  necessary 
or  proper  to  aver  evidential  facts  in 
pleading.  But  aside  from  this,  had 
the  complainant  relied  exclusively  upon 
an  implied  acceptance  by  the  public  of 
the  dedication,  the  fact  that  the  road 
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had  been  worked  and  kept  up  by  the 
public  is  not  the  only  one  upon  which 
such  an  implied  acceptance  by  the  pub- 
lic may  be  made  to  rest.  There  are 
many  other  acts  on  the  part  of  the 
public  indicative  of  an  acceptance  and 
from  which  an  acceptance  may  be  in- 
ferred or  implied.  Cabbell  v.  Williams, 
127  Ala.  320,  328,  28  So.  405. 

92.  Where  the  bill  alleges  that  com- 
plainant is  the  owner  of  certain  de- 
scribed lands  in  C  county,  and  then ' 
describes  the  road  as  running  across 
said  lands,  the  venue  is  sufficiently 
shown.  Harbison  v.  Campbell,  178  Ala. 
243,  59  So.  207. 

93.  Harbison  v.  Campbell,  178  Ala. 
243,  59  So.  207;  Montgomery  First  Nat. 
Bank  v.  Tyson,  133  Ala.  459,  32  So.  144, 
91  Am.  St.  Rep.  46,  59  L.  B.  A.  399. 

Where  the  original  petition  and  an- 
swer in  a  suit  in  equity  to  enjoin  an 
alleged  obstruction  of  a  public  high- 
way tender  an  issue  as  to  the  location 
cf  the  obstruction  in  the  highway,  an 
amendment  to  the  petition,  which  de- 
scribes the  highway  somewhat  differ- 
ently, and  which  is  unanswered,  will 
not  entitle  the  plaintiff  to  judgment  on 
the  pleadings.  Brutsche  v.  Bowers,  122 
Iowa  226,  97  N".  W.  1076. 

94.  Ett  v.  Snyder  &  Nothstine,  5 
Ohio  Dec.  (Reprint)  523. 

Sufficient  Complaint.  —  American 
Const.  Co.  v.  Seelig  (Tex.  Civ.  App.), 
131  S.  W.  655. 

A  mandatory  preliminary  injunction 
will  not  be  granted,  where  the  obstruc- 
tion complained  of  has  been  erected  be- 
fore the  commencement  of  the  action, 
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(C.)  Special  Injury  ok  Damage  Besulting.  —  Where  the  proceeding 
are  instituted  by  a  private  individual,  the  gist  of  his  right  of  actio: 
is  the  private  injury,  and  he  must  distinctly  allege  facts  showing  th 
special  and  peculiar  injury  complained  of.95  A  general  allegation  tha 
damages  have  resulted  or  will  result  is  not  sufficient.96  Nor  is  it  enoug 
that  the  bill  calls  the  injury  special,  without  showing  in  what  it  cor 
sists  or  in  what  manner  it  accrues.97  These  principles  are  well  settled 
and  the  only  difficulty  that  arises,  grows  out  of  their  application  i: 
particular  cases.98 


and  it  is  not  alleged  that  defendant 
has  threatened  to  do  any  other  or  fur- 
ther act  tending  to  obstruct  the  road, 
or  otherwise  to  injure,  the  plaintiff. 
Gardner  v.  Stroever,  81  Cal.  148,  22 
Pac.  483,  6  L.  B.  A.  90,  s.  c,  89  Cal.  26, 
26  Pac.  618. 

95.  See  the  following  cases:  Ala. 
First  Nat.  Bank  of  Montgomery  V.  Ty- 
son, 144  Ala.  457,  39  So.  560;  Jones  v. 
Bright,  140  Ala.  268,  37  So.  79;  Cab- 
bell  V.  Williams,  127  Ala.  320,  28  So. 
405.  Ark. — Packet  Co.  v.  Sorrels,  50 
Ark.  466,  474,  8  S.  W.  683.  Fla.— Brown 
v.  Chautauqua  Assn.,  59  Fla.  447,  52 
So.  802.  Ga. — Coast  Line  B.  B.  Co.  v. 
Cohen,  50  Ga.  451.  m.— Smith  v.  Mc- 
Dowell, 148  111.  51,  35  N.  E.  141,  22  L. 
B.  A.  393;  Bieheson  v.  Bicheson,  8  111. 
App.  204.  la.— Collins  v.  City  of  Keo- 
kuk, 147  Iowa  233,  124  N.  W.  601. 
Minn.— Thelan  v.  Farmer,  36  Minn.  225, 
30  N.  W.  670,  so  that  the  court  may 
determine  whether  the  injury  is  differ- 
ent from  that  sustained  by  the  public 
generally.  Mo. — Givens  v.  Mcllroy,  79 
Mo.  App.  671.  N.  H. — Currier  v.  Davis, 
68  N.  H.  596,  41  Atl.  239.  N.  Y.— Cal- 
lahan v.  Gilman,  107  N.  Y.  360,  14.  N. 
E.  264,  1  Am.  St.  Eep.  831.  Ohio.— Ett 
v.  Snyder  &  Nothstine,  5  Ohio  Dec. 
(Eeprint)  523.  Ore. — Van  Buskirk  v. 
Bond,  52  Ore.  234,  96  Pac.  1103;  Luhrs 
v.  Sturtevant,  10  Ore.  170.  Tenn. — Per- 
kins v.  Boss  (Tenn.  Ch.),  42  S.  W.  58 

The  facts  showing  such  special  in- 
jury or  damage  must  be  set  forth  with 
sufficient  clearness  to  enable  the  court 
to  determine  whether  "complainants  are 
entitled  to  maintain  the  suit.  Brown 
V.  Chautauqua  Assn.,  59  Fla.  447,  52 
So.  802.  And  see  Luhrs  v.  Sturtevant, 
10  Ore.  170. 

Where  a  suit  is  brought  by  a  road 
superintendent  in  his  individual  capa- 
city to  restrain  the  defendant  from 
maintaining  a  dike,  the  effect  of  which 
was  to  throw  water  upon  a  highway, 
which  he  was  charged  with  the  duty 


of  keeping  in  proper  repair,  the  alh 
gation  that  he  is  the  superintendent  c 
the  district  in  question  is  an  essentii 
allegation  for  the  purpose  of  showin 
special  injury  to  him  different  froi 
that  of  the  public  generally.  Myers  • 
Priest,  145  Iowa  81,  123  N.  W.  943. 

Action  by  Town. — In  Massachusett 
proceedings  in  equity  to  remove  an 
abate  obstructions  in  the  highwa 
should  be  taken  by  the  attorney-gei 
eral,  or  by  some  officer  who  represenl 
the  commonwealth,  and  to  authorize 
bill  by  the  town,  the  bill  should  a 
lege  some  special  damage  to  the  h 
habitants  of  the  town  distinct  or  diffe: 
ent  from  that  suffered  by  the  publi 
generally.  Needham  v.  New  York,  et 
B.  Co.,  152  Mass.  61,  25  N.  E.  2< 
wherein  the  bill  showed  only  inco3 
venience  to  the  inhabitants  of  Nee< 
ham  and  other  towns  of  the  state. 

Time  for  Making  Objection. — If  tl 
complaint  does  not  state  definitely  tl 
particular  damages  suffered  by  tl 
plaintiffs,  the  defendant  should  moi 
to  make  it  more  definite,  or  for  a  bi 
of  particulars.  Where  the  defendai 
takes  issue  upon  the  complaint  and  goi 
to  trial,  it  must  be  held  sufficient  1 
warrant  the  proof  given.  Callanan 
Gilman,  107  N.  Y.  360,  370,  14  N.  ] 
264,  1  Am.  St.  Bep.  831. 

96.  Ark.— Packet  Co.  v.  Sorrels,  S 
Ark.  466,  474,  8  S.  W.  683.  Ga.— Coa 
Line  B.  B.  Co.  v.  Cohen,  50  Ga.  45 
Minn. — Thelan  v.  Farmer,  36  Minn.  22 
30  N.  W.  670.  Ore.— Van  Buskirk 
Bond,  52  Ore.  234,  96  Pac.  1103. 

97.  Thelan  v.  Farmer,  36  Minn.  22 
30  N.  W.  670. 

A  mere  allegation  of  irreparable  i 
jury  not  sustained  by  the  allegatioi 
of  facts  will  not  ordinarily  warrant  tl 
granting  of  relief  by  injunction.  Brow 
v.  Chautauqua  Assn.,  59  Fla.  447,  i 
So.  802. 

98.  For  bills  stating  sufficient  fac 
showing  a  special  injury  to  the  cor 
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The  insolvency  of  defendant  is  not  an  essential  prerequisite  to  in- 
junctive relief  and  need  not  be  averred." 

d.  The  Trial.  —  (I.)  Questions  of  Fact.  —  Whether  the  alleged  high- 
way has  become  a  public  one  by  dedication  and  prescription,1  whether 
certain  things  in  a  highway  or  street  constitute  an  obstruction2  and 
likewise  whether  an  obstruction  is  necessary  and  reasonable  are  gen- 


plainant,  see  the  following  eases:  Ala. 
Alabama,  etc.  R.  Co.  v.  Barclay,  178 
Ala.  124,  59  So.  169;  Jones  v.  Barker, 
163  Ala.  632,  50  So.  890;  Jones  v.  Bright, 
140  Ala.  268,  37  So.  79;  Cabbell  v.  Will- 
iams, 127  Ala.  320,  28  So.  405.  Cal. 
Gardner  v.  Stroever,  89  Cal.  26,  26  Pac. 
618,  obstruction  prevented  defendant 
from  reaching  his  slaughter-house.  Fla. 
Brown  v.  Chautauqua  Assn.,  59  Fla. 
447,  52  So.  802,  complaint  showed  ob- 
struction injured  business  and  decreased 
value  of  property.  111. — Nelson  v.  Ran- 
dolph, 222  HI.  531,  78  N.  E.  914,  aver- 
ments that  complainants  have  members 
of  their  families  buried  in  cemetery, 
and  that  they,  with  others,  have  cared 
for  burial  ground  and  kept  same  in 
repair.  Ind. — Ross  v.  Thompson,  78  Ind. 
90,  complaint  showed  only  means  of  in- 
gress or  egress  to  plaintiff's  property 
blocked  by  obstruction  in  highway. 
Kan. — Hayden  v.  Stewart,  71  Kan.  11, 
80  Pac.  43.  N.  Y.— Wakeman  v.  Wil- 
bur, 147  N.  Y.  657,  42  N.  E.  341.  Okla. 
Revard  v.  Hunt,  29  Okla.  835,  119  Pac. 
589.  Ore. — Bernard  V,  Willamette  Box 
&  I/br.  Co.,  64  Ore.  223,  129  Pac.  1039. 
R.  I.— Gorton  v.  Tiffany,  14  R.  I.  95. 
Tenn. — Hill  v.  Hoffman  (Tenn.  Ch. 
App.),  58  S.  W.  929.  Wash.— Ingalls 
v.  Eastman,  61  Wash.  289,  112  Pac.  372. 
W.  Va. — Keystone  Bridge  Co.  v.  Sum- 
mers, 13  W.  Va.  476.  Wis. — Pettibone 
v.  Hamilton,  40  Wis.  402. 

For  bills  failing  to  show  a  particular 
injury  sufficient  to  authorize  the  plain- 
tiff to  sue,  see  the  following  cases: 
Ark.— Halliday  v.  Smith,  67  Ark.  310, 
54  S.  W.  970;  Packet  Co.  V.  Sorrels,  50 
Ark.  466,  8  S.  W.  683;  Wellborn  v. 
Davies,  40-  Ark.  83.  Cal. — San  Jose 
Ranch  Co.  v.  Brooks,  74  Cal.  463,  16 
Pac.  250  (complaint  showing  injury 
same  in  kind,  though  in  greater  degree 
not  sufficient) ;  Aram  v.  Schallenberger, 
41  Cal.  449.  Fla.— Robbins  v.  White, 
52  Pla.  613,  42  So.  841.  Ga.— Coast 
Line  R.  R.  Co.  v.  Cohen,  50  Ga.  451, 
complaint  showed  plaintiff  lot  owner 
on  street,  but  showed  no  specific  in- 
jury to  such  lot,  but  only  a  general  al- 

Vol.  XI 


legation  that  damage  will  result.  HI. 
Clark  v.  Donaldson,  104  111.  639  (com- 
plaint showed  no  injury  other  than  in- 
convenience) ;  Richeson  «.  Richeson,  8 
111.  App.  204.  Ind. — Sunderland  v.  Mar- 
tin, 113  Ind.  411,  15  N.  E.  689  (com- 
plaint showed  that  road  obstructed  af- 
forded plaintiffs  access  to  a  public 
cemetery  in  which  members  of  their 
respective  families  were  interred);  Mc- 
Cowan  v.  Whitesides,  31  Ind.  235.  Kan. 
Ruthstrom  v.  Peterson,  72  Kan.  679,  83 
Pac.  825;  Billiard  v.  Erhart,  35  Kan. 
611,  12  Pac.  39.  Minn.— Thelan  v.  Far- 
mer, 36  Minn.  225,  30  N.  W.  670  (not 
enough  to  allege  a  depreciation  of  the 
value  of  plaintiff's  property);  Dawson 
v.  St.  Paul,  etc.  Co.,  15  Minn.  136,  2 
Am.  Rep.  109.  N.  J. — Halsey  v.  Sapid 
Transit  St.  R.  Co.,  47  N.  J.  Eq.  380,  20 
Atl.  859,  mere  inconvenience.  "IS.  Y 
Kellinger  v.  Street,  etc.  R.  Co.,  50  N. 
Y.  206.  Ore. — Van  Buskirk  v.  Bond,  52 
Ore.  234,  96  Pac.  1103;  Luhrs  v.  Sturte- 
vant,  10  Ore.  170  (no  special  injury 
to  property  averred,  nor  any  persona}  ■•■ 
injury'  alleged  to  exist,  outside  of  in- 
convenience complainant  experienced 
from  the  obstruction  of  the  highway  in 
common  with  all  the  people).  Va. 
Bowe  v.  Scott.  113  Va.  499,  75  S.  E. 
123. 

An  owner  of  land  abutting  upon  a 
highway  can  maintain  an  action  to  en- 
join a  permanent  obstruction'  thereof, 
although  it  is  not  alleged  to  be  his  solo 
means  of  ingress  and  egress,  where  the 
petition  and  evidence  together  dis- 
closes that  the  injury  to  him  was  of 
a  different  kind  from  that  of  the  pub- 
lic at  large,  in  that  the  obstruction  of 
the  highway  deprived  him  practically 
of  all  access  to  his  premises.  Dyche  ft 
Weiehselbaum,  9  Kan.  App.  360,  58 
Pac.  126. 

99.     Ellison  v.  City  of  Louisville,'  17 
Ky.  L.  Rep.  593,  31  S.  W.  723. 
■   1.     Evans  v.  Scott  (Tex.  Civ.  App.), 
97  S.  W.  116.    And  see  Ellis  v.  City  of 
Hazlehurst,  138  Ga.  181,  75  S.  E.  99. 

2.  City  of  San  Francisco  v.  Clark,  1 
Cal.  386. 
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erally  questions  of  fact  to  be  determined  upon  the  evidence  relating 
thereto.3 

(II.)  Findings.  —  The  findings  must  be  supported  by  the  evidence,4 
and  they,  in  turn,  must  support  the  judgment.5 

(in.)  Judgment  or  Decree.  —  The  judgment  or  decree  should  describe 
with  definiteness  and  certainty  the  road  which  the  defendant  is  en- 
joined from  obstructing,6  and  the  location  of  the  obstruction.7    Where 


3.  Callanan  v.  Gilman,  107  N.  T.  360, 
14  N.  E.  264,  1  Am.  St.  Eep.  831. 

4.  Martin  v.  Marks,  154  Ind.  549, 
57  N.  E.  249.  And  see  Cook  v.  Bellack, 
109  Wis.  391,  85  N.  "W.  325,  and  gen- 
erally 8  Standard  Peoc.  1055. 

Where  the  court  found  that  by  rea- 
son of  the  obstruction,  ingress  to  and 
egress  from  the  plaintiff's  premises 
was  more  difficult  and  dangerous,  and 
required  more  care  and  time  in  effect- 
ing a  passage  through  the  gateway,  and 
was  attended  with  more  danger  of 
breakage  and  other  loss,  it  was  sup- 
ported by  evidence  that  in  driving  out 
at  the  gate  horses  were  not  disposed 
to  approach  near  the  obstruction, 
which  was  a  new  fence,  on  account  of 
the  barbed  wire  along  the  top  thereof, 
that  they  had  to  drive-  carefully  with 
a  wagon,  and  back,  to  eet  out  through 
the  gate  into  the  highway  without 
cramping  the  wagon,  etc.  Martin  v. 
Marks,  154  Ind.  549,  57  N.  E.  249. 

5.  City  of  Monterey  v.  Malarin,  99 
Cal.  290,  33  Pac.  840.  See  generally  8 
Standard  Proc.  1032. 

In  City  of  Monterey  v.  Malarin,  99 
Cal.  290,  33  Pac.  840,  it  was  claimed  by 
the  plaintiff,  that  the  findings  did  not 
support  a  judgment  for  the  defendant, 
because  the  use  of  the  strip  of  land, 
described  in  the  complaint,  by  the  pub- 
lic, as  found  by  the  court,  was  such  as 
to  constitute  it  a  public  street  within 
the  meaning  of  a  statute  providing  that 
all  roads  used  as  such  for  a  period  of 
more  than  five  years  are  highways.  The 
court  said  that  "a  finding  by  the  court 
of  knowledge  by  the  owner  of  such 
user  was  not  material  or  necessary," 
but  that  the  intention  of  the  owner 
was  absolutely  essential  in  order  to 
constitute  a  dedication  to  the  public 
use  of  the  strip  of  land  in  question,  and 
the  acceptance  and  user  thereof  by  the 
public  for  this  purpose  are  indispen- 
sable to  the  validity  of  the  dedication, 
and  "as  there  is  no  finding  by  the 
court  that  the  owner  ever  intended  or 
offered  to  dedicate'  to  the  public  the 


strip  of  land  referred  to  for  a  public 
street,  or  ever  acquiesced  in  or  assented 
to  the  use  thereof  for  that  such  pur- 
pose, or  ever  had  any  knowledge  of 
such  use  by  the  public,  or  that  the 
municipal  authorities  ever  performed 
any  act  or  recognized  or  asserted  any 
right  whatever  thereto,  it  follows  that 
the  judgment  appealed  from,  should  be 
affirmed,   and   it   is   so   ordered." 

6.  Sprague  v.  Stead,  56  Colo.  538, 
139  Pac.  544;  Peterson  v.  Beha,  161  Mo. 
513,  520,  62  S.  W.  462. 

A  decree  is  not  erroneous  because  the 
description  of  the  road  contained  in 
it  is  imperfect  and  uncertain,  where 
the  toad  is  described  as  being  on  the 
line  between  two  sections  named  and 
as  extending  its  entire  length.  It  must 
be  assumed  that  the  court  in  describing 
the  road,  in  the  light  of  the  evidence, 
referred  to  it  as  it  was  actually  found 
to  exist  on  the  section  line,  and  though 
that  line  may  have  been  in  the  center 
of  the  road  or  to  one  side  of  it,  and 
yet  in  the  road,  in  either  case  the  road 
would  be  upon  the  line  between  the  two 
sections,  and  such  uncertainties  do  not 
render  decrees  void  or  erroneous.  Wil- 
son v.  Hull,  7  Utah  90,  24  Pac.  799. 

The  judgment  may  be  corrected,  how- 
ever, in  this  respect,  and  made  to  com- 
ply with  the  facts  shown  at  the  trial. 
Peterson  v.  Beha,  161  Mo.  513,  520,  62 
S.  W.  462.  And  see  Sprague  v.  Stead, 
56  Colo.  538,  139  Pac.  544,  wherein  the 
court  said:  "The  decree  is  defective 
in  this  respect,  but  should  not  be  re- 
versed in  its  entirety  as  the  defect  can 
be  remedied  by  amendment.  We  shall 
therefore  affirm  the  judgment  except  as 
to  the  description  of  the  highway  and 
remand  the  case,  with  directions  to 
take  further  testimony,  if  necessary,  in 
order  to  definitely  describe  the  highway 
and  amend  the  decree  accordingly." 

7.  Where  the  complaint  and  verdiel 
are  so  uncertain  as  to  the  location  of 
the  obstruction  that  no  definite  otdej 
of  abatement  can  be  based  thereon,  a 
motion  to  modify  the  decree  so  as  ta 
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a  subsequently  arising  state  of  facts  renders  the  maintenance  of  an 
obstruction  in  a  street  lawful  and  proper,  an  order  declaring  that  the 
decree  is  no  longer  binding  should  be  made.8 

e.  Appeal  and  Error.  —  The  general  rules  governing  appellate  pro- 
cedure are  applicable  in  this  class  of  cases.9 

7.  Action  for  Special  Damages.  —  a.  In  General.  —  Neither  the 
remedy  by  indictment  or  complaint,10  nor  that  by  civil  action  for  the 
recovery  of  the  statutory  penalty  for  obstructing  a  public  highway  or 
street,11  are  exclusive ;  but  an  ordinary  action  for  damages  is  also  an 
appropriate  remedy  for  their  unlawful  obstruction.12  Case13  and  tres- 
pass1* have  been  held  to  be  proper  forms  of  action  to  recover  damages 
due  to  an  obstruction. 

b.  Jurisdiction  and  Venue.  —  What  court  has  jurisdiction  of  such 
an  action  may  depend  upon  general  or  special  statutes  governing  juris- 
diction.16 


eliminate  the  order  pf  abatement  should 
be  sustained.  American  Furniture  Co. 
V.  Town  of  Batesville,  139  Ind.  77,  38 
N.  E.  408. 

8.  Marietta  Chair  Co.  v.  Henderson, 
121  Ga.  399,  49  S.  E.  312,  104  Am.  St. 
Rep.  156. 

9.  See  generally  the  titles,  "Ap- 
peals;" "Writ  of  Error." 

Nothing  can  be  urged  upon  appeal 
or  writ  of  error  that  was  not  properly 
raised  in  the  court  below.  Turpin  v. 
Dennis,  139  111.  274,  28  N.  E.  1065; 
Wakeman  v.  Wilbur,  147  N.  Y.  657, 
42  N.  E.  341;  Town  of  Windsor  v.  Dela- 
ware, etc.  Co.,  92  Hun  127,  36  1ST.  Y. 
Supp.  863. 

Adequacy  of  Remedy  at  Law  Can- 
not Be  Raised  for  First  Time  on  Ap- 
peal.—Turpin  v.  Dennis,  139  111.  274, 
28  N.  E.  1065;  Wakeman  v.  Wilbur,  147 
N.  Y.  657,  42  N.  E.  341. 

Objection  to  the  complaint  on  the 
ground  that  it  did  not  allege  an  im- 
perative duty  on  the  part  of  the  de- 
fendant to  restore  the  road  to  its  for- 
mer condition,  or  so  as  not  to  unneces- 
sarily impair  its  usefulness  cannot  be 
made  for  the  first  time  on  appeal.  Town 
of  Windsor  v.  Delaware,  etc.  Co.,  92 
Hun  127,  36  N.  Y.  Supp.  863. 

Matters  that  are  within  the  discre- 
tion of  the  lower  court  will  not  be  re- 
viewed unless  an  abuse  of  such  discre- 
tion is  shown.  Jenks  v.  Lansing  Lbr. 
Co.,  97  Iowa  342,  66  N.  W.  231,  refusal 
to  enjoin  obstruction  of  street  will  not 
be  review  upon  appeal  unless  abuse  of 
discretion  is  shown.  And  see  Heilman 
v.  Lebanon,  etc.  By.,  175  Pa.  188,  34 
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Atl.    647,    and    generally    2    Standard 
Pkoc.  449. 

10.  See  supra,  II,  F,  2. 

11.  See  supra,  II,  E,  3. 

12.  See  infra,  the  cases  cited 
throughout  this  section. 

13.  Mayhew  v.  Norton,  17  Pick. 
(Mass.)  357,  28  Am.  Dec.  300;  Lan- 
sing v.  Wiswall,  5  Denio  (N.  Y.)  213. 

14.  Barclay  v.  Howell's  Lessee,  6 
Pet  (U.  S.)  498,  513,  8  L.  ed.  477;  Bead 
v.  Leeds,  19  Conn.  ,182.  Contra,  Mayhew 
v.  Norton,  17  Pick.  (Mass.)  357,  28  Am. 
Dec.  300. 

Maine. — The  distinction  between 
trespass  and  trespass  on  the  case  is 
abolished  by  statute,  and  a  declaration 
in  either  form  is  good.  Holmes  V.  Cor* 
thell,  80  Me.  31,  12  Atl.  730. 

15.  In  Michigan,  the  .statute  (How. 
St.,  §§6814,  6815),  providing  that  jus- 
tices of  the  peace  shall  have  exclusive 
jurisdiction  of  all  civil  eases  wherein 
the  debt  or  damages  do  not  exceed 
$100,  except  that  no  justice  "shall  have 
cognizance  of  real  actions,  actions  for 
a  disturbance  of  a  right  of  way  or 
other  easement.  .  .  .  Nor  where  the 
title  to  real  estate  shall  come  in  ques- 
tion," except  that  they  "may  have 
jurisdiction  in  actions  for  damages  re- 
sulting from  obstructions  to  highways," 
confers  only  a  concurrent  jurisdiction 
with  the  circuit  court  upon  justices  of 
the  peace  in  actions  for  damages  re- 
sulting from  obstructions  to  highways, 
which  jurisdiction  such  justices  »J 
take.  Knorr  v.  Macomb  Cir.  Judge,  78 
Mich.  168,  43  N.  W.  1099. 
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Venue.  —  Where  regarded  as  a  locaL  and  not  a  transitory  action,  the 
proper  venue  is  the  county  where  the  road  lies.16  But  where  regarded 
as  transitory  in  its  nature,  the  action  may  be  brought  in  the  county 
of  the  defendant's  residence.17 

c.  Who  May  Bring.  —  (I.)  In  General.  —  The  action  may  be  brought 
by  the  county  or  township  wherein  the  road  obstructed  lies,  through 
officers  designated  by  statute,18  unless  the  road  is  within  and  controlled 
by  a  city.19 

(II.)  Private  Individual  —  It  is  well  settled,  that  a  private  person  can 
maintain  an  action  for  damages  for  obstructing  a  public  highway  01 
street,  provided  he  has  suffered  some  special  damage  or  injury,  dif- 
ferent in  kind  and  not  merely  in  degree  from  that  suffered  by  the 
public  in  general.20    And  particularly  may  an  abutting  landowner,  who 


16.  Crook  v.  Pitcher,  61  Md.  510. 

17.  Goggans  V.  Myrick,  131  Ala.  286, 
31  So.  22. 

As  to  local  and  transitory  actions  see 
the  title  "Venue."  See  also  the  titles 
"Personal  Actions;"  "Keal  Actions." 

18.  Lawrence  E.  Co.  V.  Comrs.  o£ 
County,  35  Ohio  St.  1,  by  county  com- 
missioners under  earlv  statute  of  Ohio. 

Where  the  plaintiff  is  described  as 
"A.  B.,  supervisor  of  road  district  No. 
6,  Stone  creek  township,  Clermont 
county,"  on  appeal,  tne  supervisor  for 
the  time  being,  may  file  his  petition  as 
"the  supervisor  of  road  district  No 
6,"  etc.  Hill  v.  Supervisor,  10  Ohio 
St.  621. 

19.  Powell  County  v.  Kentucky  Un- 
ion Lbr.  Co.,  15  Ky.  L.  Sep.  577,  24 
S.'W.  114;  Lawrence  E.  Co.  v.  Comrs. 
of  County,  35  Ohio  St.  1. 

20.  See  the  following  eases:  Ala. 
Birmingham,  etc.  Power  Co.  v.  Long,  5 
Ala.  App'.  510,  59  So.  382;  Walls  v 
Smith  &  Co.,  167  Ala.  138,  52  So.  320, 
140  Am.  St.  Eep.  24.  Cal.— Bigley  v. 
Nunan,  53  Cal.  403;  Schulte  v.  North- 
ern P.  T.  Co.,  50  Cal.  592;  Lewiston  Tpk. 
Co.  v.  Shasta,  etc.  E.  Co.,  41  Cal.  562; 
Blanc  v.  Klumpke,  29  Cal.  156.  Colo. 
Jackson  v.  Kiel,  13  Colo.  378,  22  Pac. 
504,  16  Am.  St.  Eep.  207,  6  L.  E.  A. 
254.  Conn. — Clark  v.  Town  of  Say- 
brook,  21  Conn.  313.  Del. — Johnson  v. 
Stayton,  5  Harr.  362.  Fla.^Brown  v. 
Chautauqua  Assn.,  59  Fla.  447,  52  So. 
802;  Jacksonville,  etc.,  E.  Co.  v.  Thomp-. 
son,  34  Fla.  346,  16  So.  282,  26  L.  E. 

A.  410.  Ga.— East  Tenn.  etc.  E.  Co.  v. 
Boardman,  96  Ga.  356,  23  S.  E.  403.  111. 
Barrows  v.  City  of  Sycamore,  150  111. 
588,  37  N.  E.  1096,  41  Am.  St.  Eep.  400, 
25  L.  E.  A.  535.    Ind.— Pittsburgh,  etc., 

B.  Co.  «.  Noftsger,  148  Ind.  101,  47  N. 


E.  332;  Dantzer  v.  Indianapolis  Union 
Ey.  Co.,  141  Ind.  604,  39  N.  E.  223,  50 
Am.  St.  Eep.  343;  Fossion  v.  Landry, 
123  Ind.  136,  24  N.  E.  96;  Indiana,  etc! 
E.  Co.  t'.  Eberle,  110  Ind.  542,  11  N.  E, 
467,  59  Am.  Eep.  225.  la.— Miller  v, 
Schenck.  78  Iowa  372,  43  N.  W.  225; 
Brant  v.  Plumer,  64  Iowa  33,  19  N.  W. 
842.  Me.— Cobe  v.  Banton,  106  Me 
418,  76  Atl.  907;  Holmes  v.  Corthell,  80 
Me.  31,  12  Atl.  730;  Brown  v.  Watson, 
47  Me.  161,  74  Am.  Dec.  482.  Md, 
Schall  x>.  Nusbaum,  56  Md.  512.  Mass. 
Shaw  v.  Boston,  etc.  E.  Co.,  159  Mass. 
597,  35  N.  E.  92;  Geer  *.  Fleming,  110 
Mass.  39.  Minn. — Painter  v.  Gunder- 
son,  123  Minn.  323,  143  N.  W.  910; 
Eochette  v.  Chicago,  etc.  E.  Co.,  32 
Minn.  201,  20  N.  W.  140;  Shaubut  V,  St. 
Paul,  etc.  E.  Co.,  21  Minn.  502.  Miss, 
New  Orleans,  etc.  E.  Co.  v.  Moye,  39 
Miss.  374,  387.  Mo. — Dries  v.  St.  Jos- 
eph, 98  Mo.  App.  611,  73  S.  W.  723. 
N.  H.— Griffin  v.  Sanbornton,  44  N.  H, 
246;  Lamphier  v.  Worcester,  etc.  E.  Co., 
33  N.  H.  495,  505.  N.  Y.— Wakeman  v. 
Wilbur,  147  N.  Y.  657,  42  N.  E.  341; 
Lamming  v.  Galusha,  135  N.  Y.  239,  31 
N.  E.  1024.  Ohio. — Parrot  v.  Cincin- 
nati, etc.  E.  Co.,  10  Ohio  St.  624;  Pitts- 
burg, etc.  E.  Co.  v.  Hambleton,  6  Ohio 
Dec.  (Eeprint)  721.  Okla. — McKay  v. 
City  of  Enid,  26  Okla.  275,  109  Pae, 
520,  30  L.  E.  A.  (N.  S.)  1021.  Ore, 
Mi'larkey  v.  Foster,  6  Ore.  378,  25  Am 
Eep.  531.  Pa. — Knowles  v.  Pennsyl- 
vania E.  Co.,  175  Pa.  623,  34  Atl.  974, 
52  Am.  St.  Eep.  860.  R.  I.— Hughes 
v.  Providence,  etc.  E.  Co.,  2  E.  I.  493, 
S.  C. — Carey  v.  Brooks,  1  Hill  365 
Tenn. — Lowery  v.  Petree,  8  Lea  674 
Tex. — Heilbron  v.  St.  Louis,  etc.  E.  Co., 
22  Tex.  Civ.  App.  575,  113  S.  W.  610, 
979;  Haney  y.  G.  C.  &  S.  F.  E.  Co.,  3 
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has  been  specially  damaged  or  injured  from  an  obstruction  or  encroach- 
ment, maintain  an  action  for  damages  therefor.21  The  plaintiff  need 
not  be  possessed  of  the  legal  title  to  the  property  injured  by  reason  o* 
the  obstruction.22 

d.  Pleadings.  —  (I.)  Complaint  or  Declaration.  —  (A.)  In  General. 
The  complaint  or  declaration  should  describe  the  highway  or  street 
alleged  to  have  been  •  obstructed,23  and  designate  the  point  or  points 
of  obstruction.24 

(B.)'  Alleging  Special  Damage  ok  Injtjby.  —  Since  in  an  action  by  a 
private  person,  the  gist  of  the  action  is  the  peculiar  private  injury 
suffered,25  it  is  essential  that  the  facts  showing  such  special  injury  or 


Wills.  Civ.  Cas.  §278.  Vt.— Baxter  v. 
Winooski  Tpk.  Co.,  22  Vt.  114,  52  Am. 
Dee.  84.  Wash. — Sweeney  *.  City  of 
Seattle,  57  Wash.  678,  107  Pac.  843; 
Wilson  v.  West,  etc.  Mill  Co.,  28  Wash. 
312,  68  Pae.  716.  Wis.— Tilly  v.  Mitch- 
ell, etc.  Co.,  121  Wis.  1,  98  N".  W.  969, 
105  Am.  St.  Eep.  1007;  Carpenter  v. 
Mann,  17  Wis.  155.  Canada. — O'Neil 
v.  Harped  28  Ont.  L.  E.  635. 

The  reason  why  a  special  interest  is 
required  is  that  otherwise  suits  would 
be  multiplied  intolerably.  Ala. — Walls 
v.  Smith  &  Co.,  167  Ala.  138,  52  So. 
320,  140  Am.  St.  Eep.  24.  Del.— John- 
son v.  .Stayton,  5  Harr.  362.  Fla. — Jack- 
sonville, etc.  E.  Co.  v.  Thompson,  34 
Fla.  346,  16  So.  282,  26  L.  E.  A.  410. 
McL— Crook  v.  Pitcher,  61  Md.  510,  515. 
Wash. — Wilson  v.  West,  etc.  Mill  Co., 
28  Wash.  312",  68  Pac.  716. 

If  one  Individual  might  maintain  a 
private  action  for  the  obstruction  of  a 
public  road,  every  person  might.  John- 
son v.  Stayton,  5  Harr.  (Del.)  362; 
Lamphier  v.  Worcester,  etc.  E.  Co.,  33 
N.  H.  495,  505.        •    ' 

21.  Cal. — Coburn  v.  Ames,  52  Cal. 
385,  28  Am.  Eep.  634;  Schulte  v.  North- 
ern, etc.  Co.,  50  Cal.  592.  Colo. — Jack- 
son v.  Kiel,  13  Colo.  378,  22  Pac.  504, 
16  Am,  Eep.  207,  6  L.  E.  A.  254.  111. 
Pittsburg,  etc.  E.  Co.  v.  Eeich,  101  111. 
157.  Ind. — Pittsburgh,  etc.  E.  Co.  v. 
Noftsger,  148  Ind.  101,  47  N.  E.  332; 
Dantzer  v.  Indianapolis,  etc.  E.  Co.,  141 
Ind.  604,  39  N.  E.  223,  50  Am.  St.  Eep. 
343;  Indiana,  etc.  E.  Co.  v.  Eberle,  110 
Ind.  542,  11  N.  E.  467,  59  Am.  Eep. 
225.  La. — Walker  v.  Vicksburg,  etc. 
Co.,  52  La.  Ann.  2036,  28  So.  324.  Me. 
Sutherland  v.  Jackson,  32  Me.  80.  Mo. 
Dries  v.  St.  Joseph,  98  Mo.  App.  611, 
73  S.  W.  723.  BT.  Y.— Ackerman  v. 
True,  175  N.  Y.  353,  67  N.  E.  629,  re- 
versing 71  App.  Div,  143,  75  N.  Y.  Supp, 
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695.  Ohio. — Parrot  v.  Cincinnati,  etc, 
E.  Co.,  10  Ohio  St.  624.  Tex.— Heil 
bron  v.  St.  Louis,  etc.  E.  Co.,  52  Tex. 
Civ.  App.  575,  113  S.  W.  610,  979. 

And  see  generally  the  cases  cited  in 
the  preceding  note. 

22.  Yates  v.  Big  Sandy  E.  Co.,  28 
Ky.  L.  Eep.  206,  89  S.  W.  108,  wherein 
legal  title  was  in  another  as  trustee  foi 
him. 

23.  Leslie  County  v.  Southern  Lbr. 
Co.,  28  Ky.  L.  Eep.  335,  89  S.  W.  242. 

If  the  location  of  the  road  alleged 
to  have  been  obstructed  does  not  deter- 
mine the  court's  jurisdiction  of  the 
case,  it  is  only  necessary  to  allege!  the 
location  in  such  way  as  to  notify  the 
defendant  of  the  cause  of  action.  Gog- 
gans  v.  Myrick,  131"  Ala.  286,  292,  31 
So.  22. 

Method  of  Acquiring. — The  public 
highways  alleged  to  have  been  ob- 
structed were  sufficiently  described  by 
averments  in  the  petition  to  the  effect 
that  the  county  was  the  owner  and  in 
the  actual  possession  of  the  same,  and 
that  they  had  been  dedicated  to  and 
used  by  the  traveling  public  for  more 
than  15  years  next  before  the  institu- 
tion of  the  action;  and  a  demurrer  was 
not  properly  sustained  on  the  ground, 
that  it  did  not  state  that  the  roads 
were  established  by  the  usual  statutory 
proceedings,  or  judgment  of  the  county 
court.  Leslie  County  -v.  Southern  Lbr. 
Co.,  28  Ky.  L.  Eep.  335,  89  S.  W.  242. 

24.  Leslie  County  v.  Southern  Lbr. 
Co.,  28  Ky.  L.  Eep.  335,  89  S.  W.  242. 

That  the  points  of  obstruction  are 
not  designated  with  sufficient  particu- 
larity in  the  petition  is  not  a  ground 
of  demurrer,  but  must  be  taken  advan- 
tage of  by  motion  to  make  the  peti- 
tion more  specific.  Leslie  Co.  v.  South- 
ern Lbr.  Co.,  28  Ky.  L.  Eep.  335,  89  S. 
W.  242. 

25.  See  supra,  II,  F,  7,  c,  (II). 
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'damage  be  set  forth  in  the  complaint.26  This  principle  is  well  settled, 
but  in  its  application  in  particular  cases,  the  courts  have  not  always 
agreed  as  to  what  constitutes  special  or  peculiar  damage.2?    A  deficiency 


k 


_J.  Ala.— Walls  v.  Smith  &  Co.,  167 
Ala.  138,  52  So.  320,  140  Am.  St.  Eep. 
24.  Cal.— Lewiston  Tpk.  Co.  v.  Shasta, 
etc.  Eoad  Co.,  41  Cal.  562;  Harniss  v. 
Bulpitt,  1  Cal.  App.  140,  81  Pae.  1022. 
Del. — Johnson  v.  Stayton,  5  Harr.  362. 
Ga.— East  Tenn.,  etc.  E.  Co.  v.  Board- 
man,  96  Ga.  356,  23  S.  E.  403.  111. 
Barrows  v.  City  of  Sycamore,  150  111. 
'588,  37  K.  E.  1096,  41  Am.  St.  Eep.  400, 
25  L.  E.  A.  535;  Storm  v.  Barger,  43 
HI.  App.  173.  Ind. — Dantzer  v.  Indiana- 
poliB,  etc.  E.  Co.,  141  Ind.  604,  39  N. 
E.  223,  50  Am.  St.  Eep.  343;  Sohn  v. 
Cambern,  106  Ind.  302,  6  N.  E.  813; 
Waltman  v.  Eund,  94  Ind.  225.  Me. 
Holmes  v.  Corthell,  80  Me.  31,  12  Atl. 
730.  Md.— Crook  v.  Pitcher,  61  Md. 
510;  Houck  v.  Waehter,  34  Md.  265,  6 
Am.  Eep.  332.  Mass. — Adams  v.  Barry, 
10  Gray  361.  Mich. — Boberts  v.  Fitz- 
gerald, 33  Mich.  4.  Minn. — Shero  v. 
Carey,  35  Minn.  423,  29  N.  W.  58,  a 
complaint  defective  in  this  regard 
shows  no  cause  of  action.  N.  H. — Lam- 
phier  v.  "Worcester,  etc.  E.  Co.,  33  ST. 
H.  495.  H.  Y. — Lansing  v.  Wiswall,  5 
Denio  213.  Pa. — Fisher  v.  Farley,  23 
Pa.  501.  Tsnn. — Bowery  v.  Petree,  8 
Lea  674.  Wis. — Carpenter  V.  Mann,  17 
Wis.  155. 

Where  the  entire  claim  is  for  pe- 
culiar damages,  which  are  special  also, 
and  no  such  recoverable  damages  are 
averred  in  the  complaint,  no  room  is 
left  for  presuming  the  existence  of 
nominal  or  general  damages  from  the 
the  mere  wrongful  act  alleged.  Walls 
v.  Smith  &  Co.,  167  Ala.  138,  52  So. 
320,  140  Am.  St.  Eep.  24.  But  see 
Fisher  v.  Parley,  23  Pa.  501. 

27.  For  complaints  showing  a  suffi- 
cient private  injury  on  the  part  of  the 
plaintiff  to  authorize  him  to  maintain 
an  action  for  damages,  see  the  follow- 
ing cases:  Ala. — Birmingham,  etc.  P. 
Co.  •».  Long,  5  Ala.  App.  510,  59  So. 
382  (ingress  and  egress  to  abutting 
property  obstructed);  Goggans  v.  My- 
rick,  131  Ala.  286,  31  So.  22.  Cal. 
Blanc  v.  Klumpke,  29  Cal.  156;  Har- 
niss v.  Bulpitt,  1  Cal.  App.  140,  81  Pac. 
1022  (ingress  and  egress  to  ahutting 
property  hindered).  Colo. — Jackson  v. 
EM,  13  Colo.  378,  22  Pac.  504,  16  Am. 
Eep.  207,  6  L.  E.  A.  254.     111.— Bar- 


rows v.  City  of  Sycamore,  150  111.  588, 
37  N.  E.  1096,  41  Am.  St.  Eep.  400,  25 
L.  E.  A.  535.  Ind. — Pittsburgh,  etc.  E. 
Co.  v.  Nbftsger,  148  Ind.  101,  47  N. 
K  332  (complaint  showed  appellant's 
switch  materially  interrupted  appellee's 
means  of  access  to  her  property) ;  Fos- 
sion  v.  Landry,  123  Ind.  136,  24  N. 
E.  96  (complaint  showed  access  to 
plaintiff's  property  cut  off) ;  Boss  v. 
Thompson,  78  Ind.  90  (complaint  showed 
that  the  only  means  of  ingress  or  egress 
to  plaintiff's  property  was  by  highway 
obstructed) ;  Cincinnati,  etc.  E.  v.  Mil- 
ler, 36  Ind.  App.  26,  72  N.  E.  827,  73 
N.  E.  1001  (complaint  showed  plaintiff's 
means  of  egress  and  ingress  to  property 
destroyed).  Ky. — Yates  v.  Big  Sandy 
E.  Co.,  28  Ky.  L.  Eep.  206,  89  S.  W.  108. 
Md. — Bembe  v.  County  Comrs.,  94  Md. 
321,  51  Atl.  179,  57  L.  E.  A.  279.  N.  J. 
Eyerson  v.  Morris  Canal,  etc.  Co.,  69 
N.  J.  L.  505,  55  Atl.  98.  Ore— Mil- 
arkey  v.  Foster,  6  Ore.  378,  25  Am.  Eep. 
531.  E.  I.— Bedford  v.  Coggeshall,  19 
E.  I.  313,  36  Atl.  89.  S.  C— Gray  & 
Shealy  v.  Charleston,  etc.  E.  Co.,  81  S. 
C.  370,  62  S.  E.  442,  allegation  that 
obstruction  directly  prevents  and  de- 
stroys ingress  to  plaintiff's  abutting 
property  to  their  injury.  Tex. — Shep- 
hard  V.  Barnett,  52  Tex.  638;  Haney  v. 
G.,  C.  &  S.  P.  E.  Co.,  3  Wills.  Civ.  Cas., 
§§277,  279  (property  specially  damaged 
by  being  depreciated  in  value). 

Where  it  is  alleged  that  the  lots  of 
the  plaintiff  abut  on  the  public  highway 
alleged  to  be  obstructed,  it  is  not  neces- 
sary to  state  that  the  plaintiff  has  the 
right  of  ingress  and  egress  to  his  lots. 
The  presumption  is  that  he,  as  well  as 
all  other  persons,  has  the  right  to  the 
reasonable  use  of  the  public  highway 
without  let  or  hindrance.  Yates  v.  Big 
Sandy  E.  Co.,  28  Ky.  L.  Eep.  206,  89 
S.  W.  108.  Nor  is  it  necessary  to  aver 
that  plaintiff-  had  no  other  means  of 
ingress  or  egress  than  that  cut  off  by 
the  obstruction,  or  the  uses  to  which 
the  passage  into  the  street,  before  being 
cut  off,  was  put.  These  are  matters 
that  may  be  considered  as  evidence  go- 
ing to  the  damage  and  amount  of  re- 
covery, but  are  not  necessary  in  stating 
a  cause  of  action.  Birmingham,  etc.  Co. 
v.  Long,  5  Ala.  App.  510,  59  So.  382. 
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in  the  declaration  or  complaint  with  respect  to  the  averment  of  facts 
showing  special  damage,  may  be  cured  by  special  findings  made  at 
defendant's  request,  covering  these  matters.28 

(0.)  Joindek  of  Causes.  —  Counts  for  obstructing  a  private  way  may 
be  joined  with  other  counts  for  obstructing  a  public  highway  to  the 
plaintiff's  damage.29  But  such  causes  are  improperly  joined  in  a 
single  paragraph  or  count  of  the  complaint.30 


For  complaints  demurrable  as  not 
stating  a  cause  of  action,  in  that  the 
injury  shown  was  not  different  from 
that  suffered  by  the  public  in  general, 
see  the  following  cases:  Ala. — Walls 
11,  Smith  &  Co.,  167  Ala.  138,  52  So. 
320,  140  Am.  St.  Eep.  24.  Fla.— Jack- 
sonville, etc.  E.  Co.  v.  Thompson,  34 
Fla.  346,  16  So.  282,  26  L.  B.  A.  410. 
Ga. — East  Tenn.,  etc.  E.  Co.  v.  Board- 
man,  96  Ga.  356,  23  S.  E.  403.  111. 
Storm  v.  Barger,  43  111.  App.  173.  Ind. 
Dantzer  v.  Indianapolis  Union  E.  Co., 
141  Ind.  604,  39  N.  E.  223,  50  Am.  St. 
Eep.  343;  "Waltman  v.  Eund,  94  Ind.  225; 
Powell  v.  Bunger,  91  Ind.  64  (complaint 
showed  simply  that  plaintiff  was  com- 
pelled to  and  did  use  and  travel  a  more 
circuitous  and  difficult  way).  Me. 
Holmes  v.  Corthell,  80  Me.  31,  12  Atl. 
730.  Md.— Crook  v.  Pitcher,  61  Md.  510; 
Houch  v.  Wachter,  34  Md.  265,  6  Am. 
Eep.  332  (in  both  cases  the  only  damage 
shown  was  that  plaintiff  was  obliged  to 
use  a  longer  and  more  circuitous  road). 
Minn. — Painter  v.  Gunderson,  123  Minn. 
323,  143  N.  W.  910;  Shero  v.  Carey,  35 
Minn.  423,  29  N.  W.  58;  Barnum  v.  Min- 
neapolis, etc.  Co.,  33  Minn.  365,  23  N.  W. 
538;  Eochette  v.  Chicago,  etc.  E.  Co., 
32  Minn.  201,  20  N.  W.  140.  Okla.— Mc- 
Kay v.  City  of  Enid,  26  Okla.  275,  109 
Pac.  520,  30  L.  E.  A.  (N.  S.)  1021.  Vt. 
Buck  &  Pendar  v.  Conn.,  etc.  B.  Co.,  42 
Vt.  370. 

"In  the  declaration  the  plaintiff  al- 
leges that  he  has  been,  by  the  acts  of 
the  defendant  complained  of,  cut  off 
and  deprived  of  his  rights  of  ingress 
and  egress  to  and  from  his  residence 
aforesaid  to  the  city  of  Palatka.  In 
the  absence  of  any  allegation  of  any 
physical  contact  between  the  obstruc- 
tion complained  of  and  the  residence 
property  of  the  plaintiff,  or  that  the 
obstruction  was  upon  that  portion  of 
the  public  road  immediately  abutting 
said  property,  we  do  not  consider  these 
averments  as  equivalent  to  declaring 
that  the  plaintiff  was  denied  all  in- 
gress and  egress  to  his  property,     Con- 
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structing  these  averments  in  connection 
with  other  portions  of  the  pleading, 
they  only  meant  to  assert  that  ingress 
and  egress  to  the  property  from  the 
city  of  Palatka  was  made  more  diffi- 
cult, inconvenient  and  expensive  by 
reason  of  the  obstruction.  Unless  we  so 
construe  this  portion  of  the  declaration, 
it  is  fatally  repugnant  to  those  por- 
tions which  allege  that  he  was  by  rea- 
son of  the  same  obstruction  "compelled 
to  travel  and  convey  his  goods  and  sup- 
plies and  necessaries  for  himself  and 
family,  and  haul  his  farm  products  a 
long  distance  in  order  to  reach  the  city 
of  Palatka."  Such  repugnancy  would 
make  the  declaration  objectionable  upon 
demurrer.  1  Chitty  on  Pleadings,  255, 
The  inconsistent  allegations  would  de-' 
stroy  and  neutralize  each  other.  Gould 
on  Pleadings,  p.  144."  Jacksonville, 
etc.,  E.  Co.  v.  Thompson,  34  Fla.  346, 
16  So.  282,  26  L.  E.  A.  410. 

28.  Sohn  v.  Cambern,  107  Ind.  302, 
6  N".  E.  813,  wherein  the  court  said: 
"We  do  not  hold  that  this  court  can 
look  into  the  evidence  to  decide  whether 
the  lack  of  some  allegation  in  the  com- 
plaint was  harmless,  but  we  do  hold 
that  where  there  is  a  special  finding 
fully  stating  all  facts  essential  to  a  re- 
covery, the  defendant  cannot,  by  at- 
tacking the  complaint  in  his  assign- 
ment of  errors  in  this  court,  secure  a 
reversal.  Our  statute  provides  that  'no 
objection  taken  by  demurrer,  and  over- 
ruled shall  be  sufficient  to  reverse  the, 
judgment,  if  it  appear  from  the  whole 
record  that  the  merits  of  the  cause  have 
been  fairly  determined.'  E.  S.  1881, 
section  345.  If  this  is  the  rule  where 
an  objection  is  presented  by  demurrer, 
there  is  much  more  reason  for  the  ap- 
plication of  the  principle  on  which  it  ■ 
rests  where  no  objection  is  made  until 
after  judgment." 

29.  Lansing  v.  Wiswall,  5  Denio  (N. 
Y.)      213.     See     generally     the     title 

Joinder  of  Actions." 

30.  See  Eoss  v.  Thompson,  78  Ind. 
90,  and  generally  6  Stanpaep  Psqo.  7Q2, 
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(n.)  Plea  or  Answer. —  The  plea  or  answer  follows  the  general  rules 
governing  such  pleadings.31 

e.  The  Trial.  —  (I.)  Variances  —  The  allegations  of  the  complaint 
and  the  proof  must  substantially  correspond.33  But  an  immaterial 
variance  between  the  allegations  and  the  proof  is  not  fatal.34 

(II.)  Questions  of  Fact.  —  The  usual  rules  governing  questions  of  law 
and  fact  apply.35  Whether  an  alleged  obstruction  depriving  plaintiff 
of  the  free  and  unobstructed  use  and  enjoyment  of  his  property 
amounts  to  a  nuisance  is  ordinarily  a  question  for  the  jury  to  de- 
cide.36 

(in.)  Verdict.  —  Though  a  cause  of  action  for  damages  for  obstruct- 
ing a  private  way  be  joined  with  one  for  obstructing  a  public  way,  a 
verdict  finding  for  the  plaintiff  generally  is  sufficient.37 

A  special  verdict  must  find  upon  all  the  issues  of  the  case,33  and  be 
supported  by  the  evidence.39 

f.  Appeal  and  Error.  —  Objections  not  properly  raised  in  the  court 
below  cannot  be  urged  on  appeal.40 


Methods  of  Raising  Objection. — 
Though  a  complaint  allege  the  right  of 
way  obstructed  to  be  both  a  public  and 
a  private  one,  still  if  it  shows  a  clear 
infringement  of  the  plaintiff's  legal 
rights,  it  is  good  upon  demurrer.  If 
two  causes  are  improperly  united  in  one 
paragraph,  the  remedy  is  by  motion,  and 
not  by  demurrer.  Boss  v.  Thompson,  78 
Ind.  90. 

81.  See  generally  the  titles,  "An- 
swers;" "Confession  and  Avoidance;" 
"Denials;"  "Pleas." 

A  plea  setting  up  legislative  author- 
ity for  maintaining  a  structure  in  pub- 
lic highways  or  streets  to  be  designated 
by  a  city,  and  an  ordinance  designating 
the  highway  alleged  in  the  declaration 
as  one  of  the  streets,  is  a  sufficient 
confession  and  avoidance  of  a  declara- 
tion alleging  that  the  city  has  author- 
ized the  obstruction  of  the  street  com- 
plained of,  to  the  damage  of  the  plain- 
tiff. Bedford  v.  Coggeshall,  19  E.  I. 
313,  38  Atl.  89. ' 

32.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof." 

33.  An  averment  that  the  plaintiff 
was  entitled  to  the  use  of  a  "public 
alley"  is  not  supported  by  proof  of  a 
right  to  use  a  private  alley.  Satehell  v. 
Doram,  4  Ohio  St.  542. 

34.  Patterson  v.  Detroit,  etc.  R.  Co., 
56  Mich.  172,  22  N.  W.  260,  holding  that 
there  was  no  material  variance  between 
the  averment  that  the  defendant  ob- 
structed a  certain  highway  in  the  town- 
?nip  of  0,  and  proof  that  the  obstruc- 


tion, if  any,  was  of  a  street  in  a  cer- 
tain village,  where  it  also  appeared  that 
the  village  was  in  the  township  of  O. 

35.  See  generally  the  title,  "Prov- 
ince of  Judge  and  Jury." 

Whether  a  street  in  a  city  or  town 
has  been  dedicated  by  the  owner  of  the 
soil  to  the  use  of  the  public  or  not  is 
a  mixed  question  of  law  and  fact,  to 
be  determined  by  the  jury,  under  the) 
direction  of  the  court.  New  Orleans, 
etc.  E.  Co.  v.  Moye,  39  Miss.  374. 

36.  Blanc  v.  Klumpke,  29  Cal.  156. 

37.  Eoss  v.  Thompson,  78  Ind.  90, 
99,  without  finding  whether  the  way 
was  a  public  or  private  one. 

38.  Fossion  v.  Landry,  123  Ind.  136, 
24  N.  E.  96.  See  generally  the  title 
"Verdict." 

39.  Fossion  v.  Landry,  123  Ind.  136, 
24  N.  E.  96. 

40.  Parkey  v.  Galloway,  147  Mich. 
693,  111  N".  W.  348  (failure  to  instruct 
jury  will  not  be  considered,  where  ques- 
tion not  brought  to  attention  of  lower 
eourt);  Wieks  v.  Eoss,  37  Mich.  464 
(point  that  evidence  admitted  was  in- 
admissible too  late,  where  attention  of 
lower  court  not  called  to  fact  by  the 
objection  made) ;  Wallace  v.  Kansas 
City,  etc.  E.  Co.,  47  Mo.  App.  491  (ob- 
jection that  two  causes  of  action  are 
stated  in  one  count  of  petition  too  late, 
where  no  motion  below  to  compel  plain- 
tiff to  elect  on  which  cause  he  would 
proceed).  See  generally  the  titles, 
"Appeals,"  vol.  2,  p.  236,  et  seq.,  and 
"Writ  of  Error." 
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g.  Costs.  —  Costs  in  an  action  for  damages  for  obstructing  a  public 
highway  are  governed  by  the  general  rules  applicable  to  that  subject.41 

8.  Forcible  Removal  of  Obstruction.  —  a.  In  General.  —  An  action 
of  trespass  is  a  proper  remedy  where  a  person,  in  removing  an  ob- 
struction from  a  highway,  wantonly  and  unnecessarily  destroys  the 
property  of  another,42  or  where  an  officer  attempts  to  remove  an 
obstruction  from  what  is  not  actually  a  highway.43 

b.  Pleading.  —  In  an  action  of  trespass  against  him,  a  private 
person  seeking  to  justify  his  forcible  removal  of  an  obstruction  must 
allege  some  special  injury  to  himself.44  It  has  been  held  sufficient  in 
such  case  to  allege  the  existence  of  a  highway  generally.45  But  if  a 
road  overseer  seeks  to  defend  that  the  removal  was  made  in  the  dis- 
charge of  his  duties  under  a  statute  conferring  the  power  to  remove 
obstructions  from  any  public  road  in  use  as  such  in  his  district,  the 
answer  should  aver  the  facts  as  to  the  public  character  and  use  of  the 
road,48  as  well  as  that  the  same  was  at  the  time  in  his  custody,47  and 
that  he  had  given  due  notice  to  the  owner  of  the  land  to  remove  the 
obstruction.48 

9,  Restraining  Removal.  —  a.  In  General.  —  An  injunction  is  a 
proper  remedy  to  prevent  the  removal  of  an  obstruction  from  what 


41.  See  generally  the  title,  "Costs." 
When  the  existence  of  a  highway  by 

user,  at  the  point  of  obstruction  is  in 
issue  and  determined  favorably  to 
plaintiff  he  is  entitled  to  costs  under 
a  state  giving  him  costs  where  the 
title  to  or  an  easement  in  lands  is  in 
issue.  Knorr  v.  Circuit  Judge,  78  Mich. 
168,  43  N.  W.  1099. 

42.  Beardslee  v.  French,  7  Conn.  125, 
IS  Am.  Dec.  86. 

43.  Krueger  v.  Le  Blanc,  62  Mich. 
70,  79,  28  N.  W.  757.  And  see  Hyatt 
v.  Bates,  40  N".  Y.  164,  and  generally 
the  title  "Trespass." 

44.  Bidinger  v.  Bishop,  76  Ind.  244, 
since  he  cannot  forcibly  redress  the 
supposed  rights  of  the  public  generally. 

Where  the  answer  alleged  that:  "De- 
fendants say  that  there  is,  and  for 
more  than  twenty  years  last  past  has 
been,  a  road  and  public  highway  situ- 
ate on  and  along  the  west  side  of  the 
premises  and  real  estate  described  in 
plaintiff's  complaint,  dedicated  to  and 
used  by  the  public  as  such  during  all 
of  said  time,  with  the  knowledge  and 
consent  and  without  objection  on  the 
part  of  the  plaintiffs,  or  any  one  in- 
terested in  said  real  estate;  that  hereto- 
fore, to-wit,  .  .  .,  plaintiffs  unlawfully 
entered  upon  and  built  a  fence  across 
said  road  and  highway,  thereby  ob- 
structing the  same;  that  said  defend- 
ants,  being   citizens    and   residents    of 

Vol.  XI 


Springfield  township,  in  Franklin 
county,  Indiana,  and  entitled  to  use  and 
travel  said  road  and  highway  admit 
that  they  entered  upon  and  tore  down 
so  much  of  said  fences  as  obstructed 
said  highway,  which  is  the  same  alleged, 
trespass  complained  of  in  '  plaintiff's 
complaint;  and  said  defendants  say  that 
they  did  no  more  thereby  than  was 
necessary  to  remove  said  obstructions," 
it  was  insufficient  as  against  the  object 
tion  that  it  does  not  allege  that  the 
defendants  had  ever  travelled  over  said 
alleged  way,  or  that  they  ever  intended 
to,  or  that  the  fences  destroyed  were 
any  inconvenience  to  them.  Bidinger 
v.  Bishop,  76  Ind.  244. 

45.  Kerr  v.  Hays,  35  K  Y.  331, 
wherein  the  court,  after  citing  the  case 
of  Aspindall  v.  Brown,  3  Term,  266,  100 
Eng,  Reprint  566,  said:  "The  reason 
assigned  in  the  case  above  cited  is, 
that  if  the  rule  were  otherwise,  great 
inconveniences  would  follow,  for  strang- 
ers passing  along  the  streets  of  Lon- 
don could  not  ascertain  when  they  first 
became  highways.  This  mode  of  plead- 
ing a  public  highway  is  in  harmony 
with  the  Code,  as  it  is  a  concise  state- 
ment and  issuable  fact."  Compare  n, 
F..8,   e,    (II)',    (A);   II,   F,  6,  c,   (ID, 


(A). 
46. 
47. 
48. 


Kurz  v.  Turley,  54  Mo.  App.  237. 
Kurz  v.  Turley,  54  Mo.  App.  237. 
Kurz  v.  Turley,  54  Mo.  App.  237. 
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is  claimed  to  be,  but  which,  is  not  in  fact,  a  public  highway,*9  or  to 
prevent  the  removal  of  an  alleged  obstruction  where  its  character  as 
such  is  doubtful,50  or  where  it  is  not  in  fact  upon  the  highway,51  01 
of  an  obstruction,  which  has  been  authorized  by  legislative  authority,62 
or  to  prevent  the  highway  officer  from  proceeding  against  an  alleged 
encroachment  in  a  wrongful  manner.53  But  it  will  not  lie  to  restrain 
the  necessary  removal  of  an  unauthorized  obstruction  or  encroach- 
ment.5* 

b.  Parties.  —  The  action  to  restrain  the  removal  of  an  alleged  en- 
croachment may  be  brought  against  the  supervisors  of,  the  town,  eo 
nomine.™    The  town  itself  is  not  a  necessary  party  thereto.58 

c.  Pleading.  —  The  bill  or  complaint  in  such  an  action  is  governed 
by  the  usual  rules  of  pleading,57  and  must  set  out  a  valid  cause  of 
action  for  the  relief  demanded.58   .  ~ 


49.  Smithers  v.  Pitch,  82  Cal.  153, 
22  Pac.  935,  to  avoid  a  multiplicity  of 
actions  for  damages. 

50.  Where  it  is  doubtful  whether  the 
alleged  obstruction  is  in  faet  an  ob- 
struction of  the  highway,  an  injunction 
will  lie  to  restrain  its  removal,  until 
the  legality  of  the  road  supervisor's 
act  is  determined.  Bolton  v.  McShane, 
67  Iowa  207,  25  K  W.  135. 

Where  the  fee  of  the  street  or  high- 
way is  in  the  abutting  owners,  subject 
to  the  easement  in  the  public  for  use 
as  a  street  or  highway,  an  injunction 
will  lie  at  the  instance  of  such  owners 
to  prevent  the  removal  of  trees,  as  ob- 
structions, where  it  appears  that  no 
necessity  for  such  removal  exists,  and 
that  the  public  convenience  will  not 
thereby  be  subserved.  City  of  Atlanta 
v.  Holliday,  96  Ga.  546,  23  S.  E.  509. 
And  see  Bills  v.  Belknap,  36  Iowa  583; 
Evans  v.  Board  of  Street  Cbmrs.,  84  Hun 
206,  32  1ST.  T.  Supp.  547.  '    . 

51.  TTren  V.  Walsh,  57  Wis.  98,  14 
N.  W.  902. 

52.  Hoey  v.  Gilroy,  129  N.  T.  132, 
29  N.  E.  85. 

53.  Flood  v.  Van  Wormer,  147  N.  T. 
284,  41  1ST.  E.  569.  In  this  case,  the 
highway  officer  threatened  to  move  the 
encroachment,  after  "collecting  the  fine 
therefor,  whereas  the  statute  (§105  of 
eh.  568,  Laws  of  1890,  known  as  the 
Highway  Law),  gave  only  the  alterna- 
tive of  an  action  for  the  penalty  or  an 
action  to  remove  the  encroachment. 

54.  El.— City  of  Mt.  Carmel  v.  Shaw, 
155  HI.  37,  39  N.  E.  586,  reversing  52 
111.  App.  429;  City  of  Mt.  Carmel  v. 
Bell,  155  111,  44,  39  N.  E.  584,  46  Am. 


St.  Eep.  311,  27  L.  E.  A.  580,  reversing 
52  111.  App.  44.  N.  Y.— Hyatt  v.  Bates, 
40  N.  Y.  164  (wherein  it  was  sought  to 
restrain  the  removal  of  a  fence,  certi- 
fied by  a  jury  of  freeholders,  summoned 
in  accordance  wifh  the  provisions  of 
the  statute,  to  be  an  encroachment  on 
the  highway) ;  Simis  v.  Brookfield,  13 
Misc.  569,  34  N".  Y.  Supp.  695.  Wash. 
Johnson  v.  Maxwell,  2  Wash.  482,  27 
Pac.  1071. 

55.  TTren  v.  Walsh,  57  Wis.  98,  14 
N.  W.  902. 

56.  TJren  v.  Walsh,  57  Wist  98,  14 
N.  W.  902. 

57.  See  generally  the  titles,  "Bills 
and  Answers;"  "Cause  of  Action;" 
"Declaration  and  Complaint;"  "Eq- 
uity Jurisdiction  and  Procedure;"  "In- 
junctions ; "  "  Pleading. ' ' 

58.  Evans  v.  Board  of  Street  Comrs., 
84  Hun  206,  32  N.  Y.  Supp.  547,  wherein 
complaint  was  held  sufficient. 

Where  the  complainant  in  a  bill  to 
enjoin  a  city  from  removing  an  alleged 
encroachment  avers  that  he  has  been 
in  possession  and  enjoyment  of  certain 
lands  in  the  city  for  thirty  years,  and 
that  the  city  officers  have  notified  him 
to  remove  his  fence  therefrom  within 
a  designated  time,  or  it  will  be  done 
by  them  forthwith,  as  an  encroachment 
upon  a  street,  and  further  avers  that 
said  land  has  never  been  dedicated,  or 
occupied,  or  used,  as  a  street;  and 
where  there  is  no  answer  filed  by  de- 
fendant, or  cause  shown  by  affidavit, 
why  an  injunction  should  not  be 
granted,  but  the  facts  stated  in  the  bill 
are  admitted  by  demurrer,  the  court 
should  grant  the  injunction.  Shields  V. 
City  of  Savannah,  55  Ga.  150. 
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d.  Trial.  —  Findings.  —  In  accordance  with  the.  general  rule,  the 
findings  must  support  the  judgment.59 

G.  Other  Wrongful,  Uses  oe  Appropriations.  —  1.  Remedies  on 
Part  of  Public.  —  Municipal  corporations  may  employ  the  remedy  of 
ejectment  to  recover  the  possession  of  a  highway  or  street  unlawfully- 
withheld  from1  it,60  even  where  the  fee  is  in  the  abutting  property 
owner  ;61  although  there  is  authority  to  the  contrary  where  the  public 
have  only  an  easement  in  the  land.62 

2.  Remedies  on  Part  of  Abutting  Landowner.  —  Under  the  com- 
mon law  rule -that  the  owner  of  the  land  appropriated  for  a  highway 
retains  the  freehold  in  the  soil,  subject  to  an  easement  or  right  of 
passage  in  the  public,  the  owner  may  maintain  all  the  ordinary  remedies 
of  an  owner  of  a  freehold  against  any  person  wrongfully  appropriating 
the  same  to  their  use.6S_  Thus,  he  may  maintain  either  trespass,64  eject 


•^59.    See  generally  8  Standard  Pkoc. 
1032. 

Where  the  answer  specially  alleges 
the  facts  and  acts  constituting  a  dedi- 
cation of  the  highway  to  the  publie 
use,  and  an  acceptance  and  use  there- 
of by  the  public,  a  finding  of  an  ac- 
ceptance of  the  offer  to  dedicate,  and 
a  user  by  the  public,  supports  a  judg- 
ment for  the  defendant.  A  finding  that 
the  roadway  was  required  as  a  neces- 
sity was  not  necessary  to  sustain  the 
judgment.  Brown  v.  Stark,  83  Cal.  636, 
24  Pac.  162. 

60.  Ala.— City  of  Gadsden  v.  Stro- 
ther,  172  Ala.  56,  55  So.  189.  Cal.— San 
Francisco  v.  Grote,  120  Cal.  59,  52  Pac. 
127,  65  Am.  St.  Eep.  155;  City  of  Eu- 
reka v.  Gates,  120  Cal.  54,  52  Pac.  125; 
City  of  Visalia  v.  Jacob,  65  Cal.  434, 
4  Pac.  433,  52  Am.  Sep.  303;  San  Fran- 
cisco v. '  Sullivan,  50  Cal.  603.  Ga. 
Mayor,  etc.  v.  Ga.  Steamboat  Co.,  E. 
M.  Charlt.  342.  111.— Village  of  Lee  v. 
Harris,  206  111.  428,  69  N.  E.  230,  99 
Am.  St.  Eep.  176;  City  of  Chicago  v. 
Wright,  69  111.  318.  Ky.— Trustees  of 
Augusta  v.  Perkins,  3  E.  Mon.  437. 
Ohio.— Fulton  v.  Mehrenfeld,  8  Ohio  St. 
440.  See  generally  7  Standard  Proc. 
988. 

61.  City  of  Visalia  v.  Jacob,  65  Cal. 
434,  4  Pac.  433,  52  Am.  Eep.  303.  See 
City  of  Eureka  v.  Gates,  120  Cal.  54, 
52  Pac.  125;  Village  of  Lee  v.  Harris, 
206  111.  428,  69  N.  E.  230,  99  Am.  St. 
Eep.  176,  and  7  Standard  Proc.  988. 

62.  City  of  Eacine  v.  Crotsenberg, 
61  Wis.  481,  21  1ST.  W.  520,  50  Am. 
Eep.  149  (for  a  statement  of  this  case 
see  7  Standard  Proc.  988,  note  45). 

Where  the  legal  title  to  the  land  ap- 
propriated as  a -highway  is  in  the  pub- 
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lie,  it  may  maintain  an  action  of  eject- 
ment to  recover  the  possession  thereof; 
but  it  seems,  that  where  only  the  ease- 
ment, and  not  the.  freehold  is  in  the 
public,  the  only  remedy  for  a  wrongful 
appropriation  is  by  publie  prosecution. 
Mayor,  etc.  v.  Ga.  Steamboat  Co.,  B. 
M.  Charlt.  (Ga.)  342.  And  see  West 
Covington  v.  Freking,  8  Bush  (Ky.)  121. 

63.  Conn. — Eead  v.  Leeds,  19  Conn. 
182.  Ind. — Cox  v.  Louisville,  etc.  E.  Co., 
48  Ind.  178,  193;  Huffman  v.  State,  21 
Ind.  App.  449,  52  N.  K  713,  69  Am. 
St.  Eep.  368.  La.— Bradley  v.  Pharr, 
45  La.  Ann.  426,  12  So.  618,  19  L.  B. 
A.  647.  Va. — Boiling  v.  Mayor,  3  Band. 
563,  572. 

Where  the  injury  complained  of  is  an 
erection  in  front  of  complainant's 
property  and  he  owns  the  soil  in  the 
street  upon  which  it  is  built,  the  in- 
jury is  to  his  individual  rights  and  not 
as  part  of  the  public,  and  the  suit  must 
be  instituted  in  his  name.  Anthony 
Shoe  Co.  v.  West  Jersey  E.  Co.,  57  N. 
J.  Eq.  607,  42  Atl.  279.  Even  an  abut- 
ting owner  who  does  not  own  the  ulti- 
mate fee  in  the  soil  has,  nevertheless, 
his  rights  of  ingress  and  egress,  and_W 
he  sustains  private  or  particular  in- 
jury not  in  common  with  the  annoy- 
ance to  the  public,  may  have  his  re- 
dress. Philadelphia,  etc.,  E.  Co.  <-'. 
Philadelphia,  etc.,  E.  Co.,  6  Pa.  Dist. 
487.  Where,  however,  he  does  not  own 
the  fee  of  the  street,  he  cannot  main- 
tain a  suit  to  restrain  a  nuisance  which 
injures  him  only  in  a  right  enjoyed  oj 
him  as  one  of  the  public.  Anthony 
Shoe  Co.  v.  West  Jersey  B.  Co.,  57  If. 
J.  Eq.  607,  42  Atl.  279. 

64.  Conn. — Woodruff  v.  Keal,  28 
Conn.  165;  Eead  v.  Leeds,  19  Conn.  182. 
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aient,65  or  waste,66  or  injunction  in  cases  where  his  rights  are  unwarrant- 
ably invaded,67  and  special  damages  have  been    sustained  .thereby.68 

H.  Injuries  to  Highways  or  Streets.  —  1.  Remedies  on  Part  of 
Public.  —  a.  By  Indictment.  —  As  in  the  case  of  the  obstruction  of 
a  highway  or  street,69  so  in  the  case  of  injuries  thereto,  the  law  gives 
a  remedy  by  indictment  or  complaint.70 

The  Indictment.  —  The  indictment  must,  of  course,  charge  all  the 
facts  necessary  to  constitute  an  offense.71  — " 


Ga. — Mayor,  etc.  v.  Ga.  Steamboat  Co., 
R.  M.  Charlt.  342.  Ind.— Huffman  v. 
State,  21  Ind.  App.  449,  52  N.  E.  713, 
69  Am.  St.  Eep.  368.  La.— Bradley  v. 
Pharr,  4S  La.  Ann.  426,  12  So.  618,  19 
L.  R.  A.  647.  Me.— Hunt  v.  Eich,  38 
Me.  195.  Mass. — O  'Linda  v.  Lothrop, 
21  Pick.  292,  32  Am.  Dec.  261;  Stack- 
pole  v.  Healy,  16  Mass.  33,  8  Am.  Dec. 
121.  N.  J. — Starr  v.  Camden,  etc.  E. 
Co.,  24  N.  J.  L.  592.  N.  Y.— Dunham 
V.  Williams,  36  Barb.  136;  Gidney  v. 
Earl,  12  Wend.  98;  Jackson  v.  Hatha- 
way, 15  Johns.  447;  Cortelyou  V.  Van 
Brundt,  2  Johns.  357,  3  Am.  Dee.  439. 
Pa.— LewS  v.  Jones,  1  Pa.  336,  44  Am. 
Dec.  138.  Vt.— Pettibone  V.  Purdy,  7 
Vt.  514. 

65.  Cal. — Finch  v.  Biverside,  etc.,  E. 
Co.,  87  Cal.  597,  25  Pac.  765;  Weyl  v. 
Sonoma  Valley  E.  Co.,  69  Cal.  202,  10 
Pac.  510;  Coburn  v.  Ames,  52  Cal.  385, 
394,  28  Am.  Eep.  634.  Conn.— "Wood- 
ruff v.  Neal,  28  Conn.  165;  Bead  v. 
Leeds,  19  Conn.  182.  Ga. — Mayor,  etc. 
v.  Ga.  Steamboat  Co.,  E.  M.  Charlt. 
342.  Ind.— Cox  v.  Louisville,  etc  E. 
Co.,  48  Ind.  178,  193.  Ky.— Louisville, 
etc.  E.  Co.  v.  Hess,  92  Ky.  407,  17  S. 
W.  870.  La.— Bradley  v.  Pharr,  45  La. 
Ann.  426,  12  So.  618,  19  L.  E.  A.  647. 
N.  Y.— Dunham  v.  Williams,  36  Barb. 
136;  Jackson  v.  Hathaway,  15  Johns. 
447.  Vt.— Pettibone  v.  Purdy,  7  Vt. 
514.  Eng.— Goodtitle  v.  Alker,  1  Burr 
133,  97  Eng.  Beprint  231. 

Where  the  highway  is  appropriated 
under  a  valid  license  from  an  author- 
ized body,  ejectment  will  not  lie  at  the 
suit  of  an  abutting  owner.  Montgom- 
ery v.  Santa  Ana,  etc.  E.  Co.,  104  Cal. 
186,  37  Pac.  786,  43  Am.  St.  Eep.  98, 
distinguishing  Weyl  v.  Sonoma  Valley 
B.  Co.,  69  Cal.  202,  10  Pac.  510,  and 
Finch  v.  Eiverside,  etc.  E.  Co.,  87  Cal. 
597,  25  Pac.  765,  in  which  ejectments 
were  upheld,  on  the  ground  tna.t  these 
were  cases  in  which  the  defendants 
were  mere  intruders  upon  the  public 


street  without  valid  license  from  any 
authorized  body. 

66.  Mayor,  etc.  v.  Ga.  Steamboat 
Co.,  E.  M.  Charlt.  (Ga.)  342;  Jackson 
v.  Hathaway,  15  Johns.  (N.  Y.)  447. 
See  generally  the  title  "Waste." 

67.  Bradley  v.  Pharr,  45  La.  Ann. 
426,  12  So.  618,  19  L.  E.  A.  647. 

Temporary  use  of  road-way,  where 
not  excessive  and  unreasonable,  will 
not  be  enjoined.  Manley  v.  Leggett, 
62  Hun  562,  17  N.  Y.  Supp.  68. 

Complaint  Must  Allege  Ownership. 
A  complaint  by  an  abutting  landowner 
to  enjoin  the  laying  of  conduits  be- 
neath the  sidewalk,  which  does  not  al- 
lege that  the  plaintiff  is  the  owner  in 
fee  of  the  soil  to  be  invaded,  is  insuffi- 
cient on  demurrer.  Erwin  v.  Central 
Union  Tel.  Co.,  148  Ind.  365,  46  N.  E. 
667,  47  N.  E.  663. 

As  to  right  of  abutting  owner  to  en- 
join railroad  in  street,  see  the  titles 
"Railroads; "  "Street  Railroads." 

68.  Dubach  v.  Hannibal,  etc.  E.  Co., 
89  Mo.  483,  1  S.  W.  86. 

Under  ordinary  circumstances,  where 
there  is  no  special  injury  and  where 
the  remedy  by  indictment  is  sufficient 
to  abate  the  nuisance  and  to  restore  to 
the  public  use  the  entire  highway, 
equity  will  not  interfere.  Anthony 
Shoe  Co.  v.  West  Jersey  E.  Co.,  57  N. 
J.  Eq.  607,  42  Atl.  279. 

69.  See  supra,  II,  F,  2. 

70.  See  the  statutes,  and  the  cases 
in  the  following  notes. 

71.  See  generally  the  title,  "Indict- 
ment and  Information." 

Though  an  indictment  charged  that 
the  defendant  did  unlawfully  suffer 
and  permit  a  water  gap  to  be  erected 
and  maintained  on  premises  in  his  pos- 
session and  under  his  control,  and  to 
remain  in  such  condition  as  to  force 
the  water  over  a  turnpike  road  and 
wash  away  the  gravel  and  metal  there- 
on, and  make  great  holes  and  puddles 
in  the  road,  and  injure  the  same,  and 
to  remain  in  such  a  condition  for  at 
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b.  Action  for  Penalty.  —  Jurisdiction  of  an  action  for  the  penalty 
for  damaging  a,  highway  must  be  determined  by  reference  to  the 
statutes.72 

Declaration  or  Complaint. —  The  declaration  or  complaint  must  allege 
the  giving  of  notice  to  the  offender  where  such  a  notice  is  required,73 
and  the  failure  of  the  defendant  within  a  reasonable  time  to  comply 
therewith.7*  But  it  is  not  necessary  to  aver  that  the  road  alleged  to 
have  been  damaged  was  therefore  a  good  road.75 

c.  Action  for  Damages.  —  (I.)  In  General.  —  An  action  for  damages 
for  injuries  to  a  public  highway  or  street  may  be  brought  by  the  town,76 
township,77  or  county,  wherein  the  highway  or  street  lies.78    A  town- 


least  a  period  of  sixty  days  prior  to 
the  indictment,  and  by  reason  of  forc- 
ing the  water  back  over  the  road  made 
it  dangerous  and  almost  impassable  for 
vehicles,  etc.,  it  was  insufficient  in  that 
it  failed  to  charge  that  the  defendant 
erected  the  water  gap,  or  directed  the 
erection  thereof,  or  that  he,  with  the 
knowledge  of  its  erection,  suffered  and 
permitted  it  to  remain.  Com.  v.  Collier, 
25  Ky.  L.  Rep.  312,  75  S.  W.  236. 

If  a  statute  makes  it  a  penal  of- 
fense to  maliciously  injure  a  private 
way  "laid  out  by  authority  of  law," 
the'  indictment  should  allege  either  in 
direct  terms  that  the  way  was  one 
laid  out  by  authority  of  law,  or  facta 
from  which  it  can  be  inferred  that  the 
way  was  so  laid  out.  An  allegation  that 
the  defendants  did  maliciously  "dig 
up  a  private  way  laid  out  by  authority 
of  law,  to-wit,"  etc.,  is  descriptive 
merely,  and  is  not  a  direct  allegation 
that  the  way  was  a  way  laid  out  by  au- 
thority of  law.  Ter.  v.  Richardson,  8 
Ariz.  336,  76  Pac.  456.  See  the  title 
"Private  and  Toll  Roads." 

72.  Kentucky. — Circuit  courts  have 
jurisdiction  of  the  offense  under  Ky. 
St.,  §4325,  of  materially  damaging  a 
public  road  by  making  an  unusual  use 
thereof,  the  limit  of  the  fine  exceed- 
ing twenty '  dollars  and  there  being  no 
statute  conferring  exclusive  jurisdic- 
tion on  any  other  court.  Com.  v.  Prall, 
141  Ky.  560,  133  S.  W.  217. 

73.  Letcher  County  v.  "Wisconsin 
Steel  Co.,  145  Ky.  323,  140  S.  W.  305. 

74.  Letcher  County  v.  "Wisconsin 
Steel  Co.,  145  Ky.  323,  140  S.  "W.  305. 

75.  Com.  v.  Prall,  144  Ky.  577,  139 
S.  W.  798. 

Reason. — The  object  of  the  statute  is 
to  protect  the  roads  of  the  state,  what- 
ever may  be  their  condition,  from  such 
unusual  use  as  would  materially  dam- 
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age  them;  that  is,  make  them  materi- 
ally worse  than  they  were.  Com.  s, 
Prall,  144  Ky.  577,  139  S.  W.  798. 

76.  Me. — Inhab.  of  Freedom  «. 
Wood,  4"0  Me.  383,  63  Am.  Dec.  670; 
Monmouth  v.  Gardiner,  35  Me.  247. 
Mass. — New  Salem  v.  Eagle  Mill  Co., 
138  Mass.  8.  S".  H.— Monroe  v.  Con- 
necticut, etc.  Lbr.  Co.,  68  N.  H.  89,  39 
Atl.  1019.  N.  Y.— Southeast  v.  City  of 
New  York,  96  App.  Div.  598,  89  N.  Y. 
Supp.  630.  Vt. — Shrewsbury  0.  Brown, 
25  Vt.  197. 

Provided  the  town  has  incurred  some 
expense  in  consequence  of  the  wrongful 
act.  Inhab.  of  Freedom  v.  Weed,  40 
Me.  383,  63  Am.  Dee.  670. 

77.  Pittsburgh,  etc.,  R.  Co.  v.  Idd- 
ings,  28  Ind.  App.  504,  62  N.  E.  112; 
Carlson  v.  Allen,  90  Kan.  457,  135  Pae. 
669. 

A  township  has  such  an  interest  in 
the  keeping  of  its  roads  in  repair  as 
to  entitle  it  to  sue  for  damages  suffered 
through  wrongful  injury  to  one  of  them. 
Pittsburgh,  etc.  R.  Co.  v.  Iddings,  28 
Ind.  App.  504,  62  N.  E.  112.  But  see 
Denver  v.  "White  River  L.  &  B.  Co.,  51 
Mich.  472,  16  N.  W.  817. 

Under  the  Michigan  statute, ,  how- 
ever, the  action  cannot  be  brought  by 
the  township  (Denver  v.  White  River 
L.  &  B.  Co.,  51  Mich.  472,  16  N.  W. 
S17),  but  must  be  brought  by, the  over- 
seer of  the  highway,  or  in  case  of  his 
neglect  or  refusal,  or  disqualification, 
by  the  commissioner  of  highways.  Den- 
ver v.  "White  River  L.  &  B.  Co.,.  51 
Mich.  472,  16  N.  "W.  817;  Highway 
Comrs.  v.  Stockman,  5  Mich.  528. 

78.  Louisville,  etc.  R.  Co.  v.  Whitley 
County  Ct.,  95  Ky.  215,  24  S.  W.  604,  44 
Am.  St.  Rep.  220;  Greenup  County  «. 
Maysville,  etc.  R.  Co.,  88  Ky.  659,  11 
S.  W.  774;  Lawrence  County  v.  Chat- 
taroi  R.  Co.,  81  Ky.  225. 
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ship  trustee  is  a  "trustee  of  an  express  trust,"  as  that  term  is  used 
in  the  codes,  and  may  bring  such  action  in  his  official  capacity,  without 
joining  the  beneficiary.79 

Joinder  of  Causes.  —  A  joint  action  cannot  be  brought  for  injuries  to 
highways  located  in  different  districts,  where  the  statute  provides  that 
the  fund  derived  shall  go  to  the  district  whose  highway  is  injured.80 

(H.)  Pleading.  —  Where  negligent  injury  is  relied  upon,  the  com- 
plaint should  show  that  the  injury  was  the  proximate  result  of  the 
defendant's  negligence.81  _ 

d.  Injunction.  —  An  injunction  is  also  an  appropriate  remedy  to 
restrain  injuries  to  public  highway  or  street.82 

2.  Remedies  on  Part  of  Abutting  Landowner.  —  In  those  states 
where  the  owner  of  land  adjoining  a  public  highway  owns  to  its  center, 
he  may  maintain  an  action  of  trespass  for  any  injury  to  the  highway 
or  street,83  and  trover  lies  at  Ms  instance  for  taking  soil  from  the 


The  county  is  the  real  party  in  in- 
terest within  the  meaning  of  the  code 
provision  that  every  action  shall  be 
prosecuted  in  the  name  of  the  real 
party  in  interest.  Greenup  County  v. 
Maysville,  etc.  E.  Co.,  88  Ky.  659,  11 
S.  W.  774;  Lawrence  County  v.  Chat- 
taroi  E.  Co.,  81  Ky.  225. 

79.  Pittsburgh,  etc.,  E.  Co.  v.  lad- 
ings, 28  Ind.  App.  504,  62  N".  E.  112. 

80.  Denver  v.  White  Eiver  I*,  &  B. 
Co.,  51  Mich.  472,  16  N.  W.  817;  High- 
way Comrs.  17.  Stockman,  5  Mich.  528. 

Eeason. — "It  would  be  contrary  to 
the  direct  purpose  of  the  law,  and  con- 
trary to  its  terms,  to  allow  such  suits 
to  be  brought  on  several  grievances  in 
separate  districts  together,  so  as  to 
make  it  impossible  to  get  at  the  share 
of  each  district,  and  equally  so  to  have 
the  fund  in  any  hands  but  those  desig- 
nated." Denver  v.  White  Eiver  L.  & 
B.  Co.,  51  "Mich.  472,  16  N.  W.  817. 

81.  See  generally  the  title  "Negli- 
gence." 

Damage  By  Fire  From  Bailroad. — In 
Pittsburgh,  etc.,  E.  Co.  V,  Iddings,  28 
Ind.  App.  504,  B2  1ST.  E.  112,  it  was  ' '  ob- 
jected that  it  was  not  charged  that  the 
fire  escaped  or  spread  from  the  right  of 
way  to  the  adjoining  lands  by  means 
or  through  the  medium  of  the  combus- 
tible matter  upon  the  right  of  way. 
The  complaint  shows  that  the  appel- 
lant negligently  permitted  dry  grass, 
etc.,  to  accumulate  and  remain  on  the 
right  of  way;  that  the  peaty  soil  of 
the  right  of  way  and  the  adjoining 
lands  and  the  highway  were  dry  and 
combustible  through  drought,  that  the 
appellant  by  means   of  Are   from   its 


passing  engine  set  fire  to  and  ignited 
the  combustibles  on  the  right  of  way, 
and  that  the  fire  thus  set  out,  through 
appellant's  negligence,  spread  and 
communicated  to  the  peaty  surface  soil, 
and  through  the  appellant's  negligence 
escaped  from  the  right  of  way  to  the 
peaty  lands  adjoining,  and  through  the 
appellant's  negligence  escaped  to  and 
communicated  with  and  ignited  the 
roadway,  etc."  The  court  said:  "We 
think  the  complaint  sufficiently  shows 
that  the  injury  to  the  roadway,  bridge, 
and  culverts  was  the  result  of  the  ap- 
pellant's negligence  as  its  proximate 
cause.  The  fire  is  not  charged  to  have 
been  set  directly  to  the  roadway, 
bridge,  and  culverts,  but  to  have  been 
set  upon  the  right  of  way  in  combus- 
tible matter  negligently  permitted  to 
be  there,  and  to  have  escaped  from  the 
right  of  way  through  the  appellant's 
negligence. ' ' 

82.  City  of  Trenton  v.  McQuade,  52 
N.  J.  Eq.  669,  29  Atl.  354;  Waukesha, 
etc.  Co.  v.  Waukesha,  83  Wis.  475,  53 
N.  W.  675.  See  generally  the  title, 
"Injunctions." 

83.  Conn. — Eead  v.  Leeds,  19  Conn. 
182;  Hart  v.  Chalker,  5  Conn.  311.  Mass. 
Mayhew  v.  Norton,  17  Pick.  357,  28 
Am.  Dec.  300  (trespass  may  be  sup- 
ported by  the  owner  of  the  soil  for 
taking  away  the  grass  or  herbage,  but 
will  not  lie  for  any  incumbrance  or 
nuisance  erected) ;  Stackpole  v.  Healy, 
16  Mass.  33,  8  Am.  Dec.  121.  Ohio. 
Bingham  v.  Doane,  9  Ohio  165. 

Compare  supra,  II,  G,  2. 
Where  a  declaration  alleged  that  the 
plaintiff  had  contracted  with  the  town 
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highway  or  street,  other  than  such  as  is  necessary  to  its  construction 
or  repair,8*  or  for  cutting  timber  from  within  the  lines  of  the  road  or 
street.86  An  injunction  is  also  an  appropriate  remedy  at  the  suit  of 
an  abutter  to  restrain  any  injury  to  the  highway  or  street.86 

1.  Action  foe  Injuries  to  Person  or  Property  Prom  Defects  in 
Highway  or  Street.  —  1.  In  General.  —  A  person  injured  by  a  de- 
fective highway  or  street  can  bring  but  one  action  for  the  damages.87 

Survival  of  Action.  —  In  accordance  with  the  common  law  rule,  actions 
for  personal  injuries  through  defects  or  obstructions  in  the  highway 
or  street  do  not  survive,88  unless  the  survival  of  actions  ex  delicto 
is  provided  for  by  statute.89 

2.  Jurisdiction  and  Venue.  —  Jurisdiction  of. actions  for  injuries 
received  by  reason  of  defects  or  obstructions  upon  the  streets  or  high- 
ways is  determined  upon  general  principles  and  statutes  governing 
jurisdiction.90 

Venue.  —  Actions  of  this  description  were  transitory  at  common  law,91 
and  unless  "made  local  by  express  provision  of  statute,92  as  is  some- 


of  H  to  keep  a  certain  highway  in  re- 
pair for  three  years,  and  that  the  de- 
fendant, intending  to  injure  the  plain- 
tiff, deposited  a  quantity  of  stone  and 
rubbish  on  the  road  and  obstructed  a 
drain  so  that  the  water  ran  over  and 
injured  the  road,  by  means  of  which 
the  plaintiff  was  subjected  to  greater 
expense  in  keeping  the  road  in  repair; 
the  allegation  was  not  to  be  taken 
as  merely  formal,  but  as  an  averment 
of  an  actual  intent,  and  the  defendant 
was  liable.  McN/ary  v.  Chamberlain, 
34  Conn.  384. 

But  where  his  land  extends  only  to 
the  line  of  the  highway,  case  is  his  only 
remedy.     Bingham   v.    Doane,    9    Ohio 


Bowers,     7     Gray 
Haverstick,  8  Pa. 


165 

84.  Phillips     v. 
(Mass.)  21. 

85.  Sanderson  v. 
294. 

86.  Finegan  v.  Eckerson,  26  Misc. 
574,  57  N.  Y.  Supp.  605.  See  supra  II, 
Or,  2.     Compare  supra,  II,  H,  1,  d. 

87.  Eobin  i».  Bartlett,  64  N.  H.  426, 
13  Atl.  645;  Weisenberg  v.  City  of  Ap- 
pleton,  26  Wis.  56  (and  where  the  in- 
jury is  permanent,  can  recover  pros- 
pective as  well  as  past  damages). 

88.  Frazer  v.  Inhab.  of  Lewiston,  76 
Me.  531.  See  also  Topping  v.  Town  of 
St.  Lawrence,  86  Wis.  526,  57  N.  W. 
365,  and  generally  6  Standard  Pkoo. 
372;  and  the  title  "Survival." 

89.  U.  S.— Waterford  v.  Elson,  149 
Fed.  91,  78  C.  C.  A.  675,  under  Con- 
necticut statute.  Me. — Hooper  v.  In- 
hab.  of   Gorham,   45   Me.   209.     Mass. 
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Demond  v.  City  of  Boston,  7  Gray  544. 
Vt. — Fames  v.  Brattleboro,  54  Vt.  471. 

In  Maine,  the  statute  gives  such  an 
action  to  the  executor  or  administrator 
of  the  person  whose  life  has  been  lost 
through  such  defect,  not  to  his  father. 
Frazer  v.  Inhab.  of  Lewiston,  76  Me. 
531. 

Notice  of  Injury. — Where,  however, 
the  deceased  has  lost  his  cause  of  ac- 
tion by  failing  to  give  the  required 
notice  of  his  injuries  from  the  defects 
in  the  highway  or  street,  there  is  noth- 
ing to  survive.  Sachs  v.  City  of  Sioux 
City,  109  Iowa  224,  80  N.  W.  336.  See 
infra,  II,  I,  3,  and  generally,  the  title 
"Municipal  Corporations.." 

90.  See  the  title  "Jurisdiction;" 
and  Skinner  &  Cannon  V.  Morgan,  21  111. 
App.  209. 

91.  Haskell  v.  Inhab.  of  Woolwich, 
58  Me.  535;  'Titus  v.  Inhab.  of  Prank- 
fort,  15  Me.  89  (and  might  be  brought 
in  the  county  where  the  plaintiff  lived, 
if  he  lived  in  the  state). 

92.  Haskell  v.-  Inhab.  of  Woolwich, 
58  Me.  535,  under  Eev.  St.,  1857,  c._81, 
§6,  providing  that  "all  actions  against 
towns  for  damages  by  reason  of  de- 
fects in  highways,  shall  be  brought  and 
tried  in  the  county  in  which  the  town 
is  situated." 

Advantage  of  the  fact,  that  an  action 
against  a  town  for  damages  by  reason 
of  a  defect  in  its  highway  is  brought 
in  a  county  other  than  that  in  which 
the  town  is  situated,  may  be  taken  un- 
der the  general  issue.  Haskell  v.  In- 
hab. of  Woolwich,  58  Me.  535. 
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times  the  ease,  they  are  still  regarded  as  transitory  in  character.63 
3.  Prerequisites  to  Action.  —  a.  In  General.  —  Statutes  in  many 
states  provide  for  a  notice  to  a  town  or  city  of  injuries  received  by 
reason  of  a  defective  highway  or  street  therein.94  While  a  proper 
notice  is  undoubtedly  a  condition  precedent  to  the  maintenance  of 


93.  Md. — Gunther  v.  Dranbauer,  86 
Md.  1,  8,  38  Atl.  33.  Mass.— Raymond 
v.  City  of  Lowell,  6  Cush.  524,  53  Am. 
Dec.  67.  Vt. — Hunt  v.  Town  of  Pow- 
nal,  9  Vt.  411,  holding  the  statute  in 
that  state  making  actions  of  ejectment 
and  trespass  on  the  freehold  strictly 
local  does  not  apply  to  this  action. 

"It  is  apparent  that  an  injury  to  a 
person  on  a  highway  is  not  an .  injury 
to  the  highway.  It  does  not  follow 
that  because  an  injury  to  a  person  oc- 
curs  on  a  highway  that  the  right  of 
such  person  to  use  the  highway  is  indis- 
pensably at  issue.  An  action  founded  on 
and  growing  out  of  an  obstruction  of  a 
highway,  and  raising  distinctively  and 
specifically  the  plaintiff's  right  to  use 
the  way  is  essentially  a  local  action, 
because  it  involves  an  interest  in  the 
local,  fixed  subjeet  itself;  but  an  in- 
jury happening  to  an  individual  on 
that  same  highway  by  reason  of  any 
tort  or  wrongful  act  of  another  is  not 
necessarily  an  injury  to  the  bare  right 
of  user,  even  though  an  obstruction  of 
the  highway  may  be  incidently  con- 
cerned as  a  mere  instrumentality  im- 
mediately producing  the  injury  com- 
plained of.  If  the  pending  action  in- 
volved the  right  of  the  plaintiff  to  use 
the  alleged  highway — if  he  claimed  a 
right  to  use  it  and  the  defendant  ob- 
structed the  way,  and  by  that  or  other 
means  denied  the  existence  or  inter- 
fered with  the  exercise  of  the  asserted 
right — the  cause  of  action  would  be 
indisputably  local.  The  right  of  the 
plaintiff  in  or  to  the  use  of  the  highway 
would  then  be  the  subject  of  the  in- 
jury. But  there  is  no  issue  here  as  to 
the  right  of  the  plaintiff  to  use  the 
highway.  The  suit  was  not  brought 
to  recover  damages  for  an  interference 
with  the  plaintiff's  right  of  user,  but 
to^  recover  for  a  personal  injury  sus- 
tained on  the  highway  by  reason  of 
the  defendant's  negligence  in  placing 
and  leaving  either  on  or  near  to  the 
highway  an  instrumentality  calculated 
to  cause,  and  in  this  instance  actually 
causing,  a  personal  injury.  The  subject 
of  the  injury  is  the  person  and  not  the 
''nay.    The  highway  can  only  be  in« 


jured  as  a  highway  where  it  is,  for  it 
has  a  fixed  location  there  and  can  be 
no  where  else — the  person  could  have 
been  injured  there  or  elsewhere,  for  the 
person  is  transitory."  Gunther  V. 
Dranbauer,  86  Md.  1,  6,  38  Atl.  33. 

94.  See  the  following  statutes  and 
cases:  U.  S'. — Town  of  Waterford  v. 
Elson,  14.9  Fed.  91,  78  C.  C.  A.  675,  af- 
firming Elson  v.  Town  of  Waterford,  138 
Fed.  1004  (under  Connecticut  statute) ; 
Holland  v.  Cranston,  1  Curt.  497,  12 
Fed.  Cas.  No.  6,606  (under  Rhode  Is- 
land statute).  Conn. — Gen.  St.  (Eev. 
1902),  §2020;  Cassi'dy  V.  Town  of  South- 
bury,  85  Conn.  221,  82  Atl.  198.  111. 
Walters  v.  City  of  Ottawa,  144  111.  App. 
379.  Ind.— City  of  Ft.  Wayne  V.  Ben- 
der (Ind.  App.),  105  1ST.  E.  949;  Blair 
v.  City  of  Ft.  Wayne,  51  Ind.  App.  652, 
98  N.  E.  736.  la— Code  of  1897,  §3447, 
par.  1;  Palmer  v.  City  of  Cedar  Rapids, 
146  1ST.  W.  827;  TJlbrecht  v.  Keokuk,  124 
Iowa  1,  97  ISP.  W.  1082.  Me.— Eev.  St., 
1903,  ch.  23,  §76;  Beverage  v.  Eoekport, 
106  Me.  223,  76  Atl.  677;  Clark  v.  In- 
hab.  of  Tremont,  83  Me.  426,  22  Atl. 
378;  Greenleaf  r.  Town  of  Norridgwock, 
82  Me.  62,  19  Atl.  91;  Jackman  v.  Gar- 
land, 64  Me.  133.  Mass.— Eev.  Laws  of 
1902,  ch.  51,  §20;  Madden  v.  Spring- 
field, 131  Mass.  441;  Taylor  v.  Woburn, 
130  Mass.  494;  Mitcheil  v.  Worcester, 
129  Mass.  525.  Minn. — Kandelin  v.  City 
of  Ely,  110  Minn.  55,  124  N.  W.  449; 
Engstrom  v.  City  of  Minneapolis,  78 
Minn.  200,  80  N.  W.  962;  Doyle  v.  City 
of  Duluth,  74  Minn.  157,  76  N.  W.  1029; 
Bauscher  v.  City  of  St.  Paul,  72  Minn. 
539,  75  N.  W.  745.  Mo.— Kelley  v.  City 
of  St.  Joseph,  170  Mo.  App.  358,  156 
S.  W.  804.  Neb.— Schmidt  v.  City  of 
Fremont,  70  Neb.  577,  97  N.  W.  830. 
N.  H.— Pub.  St.,  1901,  ch.  76,  §7;  Ayer 
v.  Town  of  Somersworth,  66  N.  H.  476, 
30  Atl.  1119;  Sargent  v.  Town  of  Gil- 
ford, 66  N.  H.  543,  27  Atl.  306.  N.  Y. 
Purdy  v.  City  of  New  York,  193  N.  Y. 
521,  86  N.  E.  560;  Lutes  v.  Town  of 
Warwick,  149  App.  Div.  809,  134  N.  Y. 
Supp.  298;  Learned  v.  Mayor,  etc.,  21 
Misc.  601,  48  N.  Y.  Supp.  142.  B.  L 
Beebe  v.  Greene,  34  E.  I.  171,  82  Atl. 
796}  Maloney  v.  Cook,  21  E.  I.  471,  44 
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the  action  tinder  some  of  these  statutes*5  and  its  requirement  cannot 
be  waived  by'  the  town,96  in  other  states,  it  is  simply  a  condition  es- 


Atl.  692.  Utah. — Sweet  v.  Salt  Lake 
City,  134  Pac.  1167.  Wash.— Born  v. 
City  of  Spokane,  27  Wash.  719,  68  Pac. 
386.  Wis.— St.,  1898,  §1339;  Dralle  v. 
Eeedsburg,  140  Wis.  319,  122  N.  W. 
771. 

See  generally  the  statutes  and  the 
title  "Municipal  Corporations." 

Though  plaintiff  err  in  calling  Ms 
notice  a  "claim,"  where'  notice  has 
been  substantially  given  and  the  de- 
scription did  not  mislead  the  defendant, 
the  error  may  be  disregarded.  Beebe 
v.  Greene,  34  E.  I.  171,  82  Atl.  796. 

Notice  to  Abutting  Land-Owners. 
Under  a  statute  requiring  notice  to  the 
county,  town,  place  or  persons  by  law 
obliged  to  keep  the  highway  or  street 
in  repair,  the  notice  need  not  be  given 
to  abutting  owners,  who  are  liable  only 
for  maintaining  an  obstruction  therein, 
and  not  for  a  failure  to  repair.  Stev- 
enson v.  Joy,  152  Mass.  45,  25  N.  E. 
78,  following  Fisher  v.  Cushing,  134 
Mass.  374. 

95.  Ala. — Brannon  v.  City  of  Birm- 
ingham, 177  Ala.  419,  59  So.  63;  City 
of  New  Decatur  v.  Chappell,  2  Ala. 
A  pp.  564,  56  So.  764.  Conn. — Cassidy 
v.  Southbury,  85  Conn.  221,  82  Atl.  198; 
Breen  v.  Town  of  Cornwall,  73  Conn. 
309,  47  Atl.  322;  Gardner  v.  Town  of 
New  London,  63  Conn.  267,  28  Atl.  42. 
Ind.— City  of  Ft.  Wayne  v.  Bender 
(Ind.  App.),  105  N.  E.  949.  Me.— Eich 
v.  City  of  Eastport,  110  Me.  537,  87 
Atl.  374;  Joy  v.  York,  99  Me.  237,  58 
Atl.  1059;  Chase  v.  Inhab.  of  Surry, 
B8  Me.  468,  34  Atl.  270;  Greenleaf  v. 
Cnhab.  of  Norridgwock,  82  Me.  62,  19 
Atl.  "91;  Chapman  v.  Nobleboro,  76  Me. 
127.  Mass.— Baird  v.  Baptist  Society, 
208  Mass.  29,  94  N.  E.  296;  Gardner 
•7.  Weymouth,  155  Mass.  595,  30  N.  E. 
363;  Gay  v.  City  of  Cambridge,  128 
Mass.  387.  Minn. — Engstrom  v.  City  of 
Minneapolis,  78  Minn.  200,  80  N.  W. 
362;  Doyle  v.  City  of  Duluth,  74  Minn. 
157,  76  N.  W.  1029;  Bausher  v.  City  of 
3t.  Paul,  72  Minn.  539,  75  N.  W.  745 
Mo.— Kelley  v.  City  of  St.  Joseph,  170 
Mo.  App.  358,  156  S.  W.  '804;  Snowden 
v.  City  of  St.  Joseph,  163  Mo.  App.  667 
147  S.  W.  492.  N.  H.— Pub.  St.,  1901 
*.  76  §10.  N.  Y.-Purdy  v.  City  of 
New  York,  193  N.  Y.  521,  86  N.  E. 
560;  Lutes  v.  Town  of  Warwick,  149 
A.pp.  Div.   809,  134  N.  Y.  Supp.  298; 
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Learned  v.  Mayor,  etc.,  21  Misc.  601, 
48  N.  Y.  Supp.  142.  Utah.— Sweet  v. 
Salt  Lake  City,  134  Pac.  1167.  Wash. 
Benson  v.  City  of  Seattle,  78  Wash. 
541,  139  Pac.  501.  Wis.— Drolle  v.  Town 
of  Eeedsburg,  140  Wis.  319,  122  N.  W. 
771. 

,  The  statute  is  not  directory  merely, ' 
it  is  mandatory.  Greenleaf  v.  Inhab.1 
of  Norridgwock,  82  Me.  62,  19  Atl.  91. 

This  notice  is  not  a  mere  step  in  en- 
forcing a  cause  of  action,  but  is  a  con- 
dition precedent  to  its  existence,  or  in 
other  words  is  one  of  its  essential  ele- 
ments. Baird  v.  Baptist  Society,  208 
Mass.  29,  94  N.  E.  296. 

Knowledge  by  the  proper  officers  does 
not  dispense  with  the  notice.  City  of 
Bushville  v.  Morrow  (Ind.  App.),  101 
N.  E.  659;  Eich  v.  City  of  Eastport,  110 
Me.  537,   87  Atl.  374. 

96.  Conn. — Hoyle  v.  Town  of  Put- 
nam, 46  Conn.  56.  Ind. — City  of  Bush- 
ville v.  Morrow  (Ind.  App.),  101  N.  E. 
659.  Me.— Eich  v.  City  of  Eastport, 
110  Me.  537,  87  Atl.  374.  Mass.— Gay 
v.  City  of  Cambridge,  128  Mass.  387. 
N.  C— Pender  v.  City  of  Salisbury,  160 
N.  C.  363,  76  S.  E.  228.  Vt.— Gregg  f/\ 
Weatherfleld,  55  Vt.  385. 

But  see  Warner  v.  City  of  Wyandotte, 
175  Mich.  695,  141  N.  W.  568. 

One  Selectman  Cannot  Waive.— Even 
if  the  selectmen  of  the  town  as  a  board 
have  legal  power  to  waive  the  notice, 
the  action  of  one  alone,  however  ex- 
plicit, is  insufficient  for  that  purpose. 
It  requires  a  majority  of  the  whole 
acting  as  a  board,  or  at  least  a  major- 
ity of  a  quorum.  Hoyle  v.  Town  of 
Putnam,  46  Conn.  56,  wherein  the  action 
of  the  first  selectman,  who  was  ex- 
officio  town  agent,  in  having  a  conver- 
sation with  the  person  injured  and  ex- 
pressing a  willingness  to  do  what  was 
right  about  the  accident,  and  a  desire 
that  no  expense  should  be  made,  did 
not  constitute  a  waiver  binding  unon 
the  town.  And  see  Hungerford  v.  Vil- 
lage of  Waverly,  109  N.  Y.  Supp.  438. 

A  reply  by  the  selectmen  denying  any 
liability  of  the  town  to  the  husband 
for  the  claim  made  against  it  by  him 
for  injuries  to  his  wife  from  a  de- 
fective highway  cannot  be  held  to  be 
a  waiver  of  notice  by  the  wife  of  tbfl 
claim,  for  which  she  sues.  Hubbard 
v.  Fayette,  70  Me.  121. 
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sential  to  avoid  the  bar  of  thl  statute  of  limitations  ;97  but  the  general 
purpose  and  object  of  the  statutes  is  the  same  everywhere.03 

Who  May  Give  Notice.  —  Thfi  notice  required  by  such  statutes  may 
be  given  by  an  agent  of  the  person  injured,"  but  it  must  be  given  on 
behalf  of  the  person  injured*1  The  notice  given  by  a  married  woman 
need  not  be  signed  by  her  husband,2  and  it  is  immaterial  that  it  is 
signed  by  her  husband  as  well  as  by  herself.3  "Where  death  results  to 
the  person  injured,  the  notice  may  be  given  either  by  the  administrator 
or  the  beneficiary  to  whom  the  damages  will  accrue.4 


97.  Sollenbarger  v.  Town  of  Line- 
Ville,  141  Iowa  203,  119  N.  W.  618. 

98.  Sollenbarger  v.  Town  of  Line' 
ville,  141  Iowa  203,  119  N.  W.  618. 

The  object  of  the  statute  is  to  ap- 
prise the  city  authorities  of  the  loca- 
tion of  the  defect,  and  the  circum- 
tances  attending  the  accident  with  such 
[reasonable  certainty  as  shall  enable 
them,  not  only  to  investigate  the  city's 
liability  while  the  facts  are  fresh,  but 
also  to  ascertain  what  evidence  there 
may  be  of  the  conditions  then  existing 
and  the  character  of  the  injury  while 
witnesses  are  at  hand.  Harrison  v.  City 
of  Albia,  144  Iowa  132,  122  N.  W.  816j 
Sollenbarger  v.  Town  of  Lineville,  14x 
Iowa  203,  119  N.  W.  618;  Neely  v. 
Town  of  Mapleton,  139  Iowa  582, 
117  N.  W.  981;  Schnee  v.  City  of 
Dubuque,  122  Iowa  459,  98  N.  W.  298. 
And  see  Joy  v.  York,  99  Me.  237,  58 
Atl.  1059;  Chase  v.  Inhab.  of  Surry, 
88  Me.  468,  476,  34  Atl.  270;  Blacking- 
ton  v.  Rockland,  66  Me.  332;  Kandelin 
«.  City  of  Ely,  110  Minn.  55,  124  N. 
.W'.  449.  And  a  minor  purpose  would 
be,  perhaps,  that  the  town  should  have 
a  favorable  chance  to  settle  a  claim 
before  being  sued  for  it,  should  they 
see  fit  to  do  so.  Blackington  v.  Rock- 
land,  66  Me.  332. 

99.  Taylor  v.  Town  of  Woburn,  130 
Maes.  494  (wherein  father  gave  notice 
for  minor);  Ayer  v.  Town  of  Somers- 
worth,  66  NV  H.  476,  30  Atl.  1119. 

Letter  from  plaintiff's  attorney  to 
town  clerk  held  sufficient  notice.  In- 
■lagen  v.  Town  of  Gary  (S.  D.),  147  1ST. 
"W1.  g65.  And  see  Schweer  v.  City  of 
Chicago  Heights,  168   111.  App.  52. 

1.  Notice  by  Husband  Where  Wife 
Plaintiff  in  Action. — Where  the  statute 
required  that  the  claim  of  the  plaintiff 
in  the  action  for  damages  should  be  set 
forth  in  the  notice  preliminary  to  the 
action,  a  notice  by  the  husband,  with 
the  consent  of  the  wife  and  by  her  au- 
thority even,  which  stated  injuries  to 


the  wife  through'  a  defect  in  the  high- 
way, but  which  made  no  claim  for  her 
damages,  but  only  for  those  of  the 
husband,  would  not  authorize  an  ac- 
tion by  her.  Keller  v.  Inhab.  of  Wirr 
slow,  84  Me.  147,  24  Atl.  796;  Hubbard 
v.  Fayette,  70  Me.  121. 

In  Carberry  v.  Inhab.  of  Sharon,  166 
Mass.  32,  43  Atl.  912,  the  defendant 
contended  that  the  notice  was  defective 
because  it  did  not  show  on  its  face 
that  it  was  signed  in  behalf  of  the 
plaintiff.  The  court  said:  "But  we  dc- 
not  think  the  notice  insufficient  on  this 
ground.  It  is  not  necessary  that  it 
should  say  in  express  terms  that  it  is 
signed  in  behalf  of  the  plaintiff,  if 
that  can  be  gathered  from  its  terms. 
The  notice  in  the  present  case  shows 
that  the  signer  was  the  husband  of  the 
plaintiff,  and  that  she  had  received  an 
injury  'for  which  we  will  be  obliged  to 
make  a  claim  on  your  town  for  dam- 
ages.'    This  was  enough." 

Notice  by  wife,  with  claim  for  her 
damages,  will  not  sustain  action  by  hus- 
band for  his  damage.  Sargent  v.  Town 
of  Gilford,  66  N.  H.  543,  27  Atl.  306. 

2.  Church  V.  Westminster,  45  Vt. 
380. 

3.  Dean  v.  Town  of  Sharon,  72 
Conn.  667,  674,  45  Atl.  963;  McDonald 
v.  City  of  Ashland,  78  Wis.  251,  47  N. 
W.  434. 

Where  the  notice  purports  to  contain 
only  a  description  of  an  injury  sus- 
tained by  the  wife,  it  is  not  rendered 
ambiguous  or  ineffective  because  her 
husband  signed  it  with  her.  Dean  v. 
Town  of  Sharon,  72  Conn.  667,  674,  45 
Atl.  963. 

4.  Carpenter  v.  Town  of  Rolling,  107 
Wis.  559,  83  N.  W.  953;  Parish  v.  Town 
of  Eden,  62  Wis.  272,  22  N.  W.  399. 

Need  not  be  signed  by  the  administra- 
tor, where  signed  by  the  proper  bene- 
ficiary. Carpenter  v.  Town  of  Boiling. 
107  Wis.  5592  83  N.  W.  953. 
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b.  Requisites  and  Sufficiency  of  Notice.  —  The  statutes,  providing 
"or  the  notice,  require  that  it  shall  be  in  writing,5  and  usually  clearly 
lefine  what  it  shall  contain.8 

Nature  and  Cause  of  Injury  —  Such  statutes  require  that  the  notice 
iontain  a  description  of  the  nature  of  the  injury,7  as  well  as  the  cause 
hereof.8 


5.  See  the  statutes  and  the  follow- 
ag  cases:  Conn. — Cassidy  v.  Town  of 
iouthbury,  85  Conn.  220,  82  Atl.  198; 
Sreen  17.  Town  of  Cornwall,  73  Conn. 
09,  47  Atl.  322;  Dean  v.  Town  of 
iharon,  72  Conn.  667,  45  Atl.  963; 
rardner  1?.  New  London,  63  Conn.  267, 
8  Atl.  42.  Ind.— City  of  Ft.  Wayne 
'.  Bender  (Ind.  App.),  105  N.  E.  949. 
a. — Sollenbarger  v.  Town  of  Lineville, 
41  Iowa  203,  119  N.  W.  618.  Me. 
Siase  17.  Inhab.  of  Surry,  88  Me".  468, 
:75,  34  Atl.  270;  Clark  17.  Inhab.  of 
Tremont,  83  Me.  426,  22  Atl.  378; 
)hapman  17.  Nobleboro,  76  Me.  427; 
Sawyer  17.  Naples,  66  Me.  453  (change 
n  statute).  Mass.— Gardner  v.  Wey- 
nouth,  155  Mass.  595,  30  N".  E.  363. 
Vis.— St.,  1898,  §1339;'  Carpenter  v. 
Down  of  Boiling,  107  "Wis.  559,  83  N. 
W-.  953. 

Signature. — Under  the  Iowa  Code,  the 
lotice  is  not  jurisdictional,  and  where 
t  conveys  the  required  information 
n  writing,  and  the  town  or  city  coun- 
il  is  in  no  mariner  prejudiced  by  the 
ibsence  of  a  signature,  the  notice  is 
lufficient  though  there  be  none.  Neeley 
>.  Town  of  Mapleton,  139  Iowa  582,  117 
ST.  W.  981,  followed  in  Sollenbarger  17. 
Town  of  Lineville,  141  Iowa  203,  119 
ST.  W.  ,618.  . 

6.  Chapman  17.  Nobleboro,  76  Ma 
t27. 

7.  See  the  statutes  and  the  follow- 
ng  cases:  Conn. — Cassidy  v.  Town  of 
Southbury,  85  Conn.'  221,  82  Atl.  198; 
3reen  v.  Town  of  Cornwall,  73  Conn. 
S09,  47  Atl.  322;  Dean  v.  Town  of  Shar- 
>n,  72  Conn.  667,  45  Atl.  963;  Manning 
;.  Town  of  "Woodstock,  59  Conn.  224,  22 
4.tl.  42.  Ind.— City  of  Ft.  "Wayne  v. 
Bender  (Ind.  App.),  105  N.  E.  949.  Me. 
Rich  v.  City  of  Eastport,  110  Me.  537, 
S7  Atl.  374  (failure  constitutes  fatal 
lefect);  Beverage  v.  Rockport,  106  Me. 
223,  76  Atl.  677;  Joy  v.  York,  99  Me. 
337,  58  Atl.  1059;  Goodwin  v.  City  of 
Gardiner,  84  Me.  278,  24  Atl.  846.  N.  H. 
Robin  I?.  Bartlett,  64  N.  H.  426,  13  Atl. 
545.  Vt. — Willard  v.  Sherburne,  59  Vt. 
561,  8  Atl.  735. 

Wisconsin.— The  statute  does  not  re- 
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quire  that  this  notice  specify  the  par- 
ticular in  which  plaintiff  was  injured, 
nor  that  any  description  of  the  in- 
juries be  given  therein.  ,  Dralle  v.  Town 
of  Eeedsburg,  140  Wis.  319,  122  N.  W. 
771. 

Sufficient  Descriptions. — Conn. — Cas- 
sidy 17.  Town  of  Southbury,  85  Conn. 
221,  82  Atl.  198;  Dean  v.  Town  of 
Sharon,  72  Conn.  667,.  45  Atl.  963;  Brown 
v.  Town  of  Southbury,  53  Conn.  212,  1 
Atl.  819;  Tuttle  17.  Winchester,  50  Conn. 
496.  Me. — Bean  17.  City  of  Portland, 
109  Me.  467,  84  Atl.  981;  Beverage  v. 
Inhab.  of  Rockport,  106  Me.  223,  76 
Atl.  677.  N.  H.— Robin  i?.  Bartlett,  64 
N.  H.  426,  13  Atl.  645.  Vt.— Willard 
17.  Sherburne,  59  Vt.  361,  8  Atl.  735.    ' 

Insufficient  Descriptions. , —  Conn. 
Biesiegel  v.  Town  of  Seymour,  58  Conn. 
43,  19  Atl.  372.  TMe.— Goodwin  17.  City 
of  Gardiner,  84  Me.  278,  24  Atl.  846. 
Vt.— Bartlett  v.  Town  of  Cabot,  54  Vt. 
242;  Nourse  17.  Town  of  Victory,  51  Vt. 
,275. 

8.  See  the  statutes  and  the  follow- 
ing cases:  Conn. — Breen  17.  Town  of 
Cornwall,  73  Conn.  309,  47  Atl.  322; 
Dean  17.  Town  of  Sharon,  72  Conn.  667, 
45  Atl.  963;  Gardner  17.  City  of  New 
London,  63  Conn.  267,  28  Atl.  42;  Man- 
ning 17.  Town  of  Woodstock,  59  Conn. 
224,  22  Atl.  42.  Ind.— City  of  Ft. 
Wayne  17.  Bender  (Ind.  App.),  105  N. 
E.  949.  la.— Neeley  v.  Town  of  Maple- 
ton,  139  Iowa  582,  117  N.  W.  981.  Me. 
Beverage  17.  Inhab.  of  Rockport,  106  Me. 
223,  76  Atl.  677;  Greenleaf  1?.  Inhab.  of 
Norridgwock,  82  Me.  62,  19  Atl.  91. 
Mass. — Portin  17.  Easthampton,  142 
Mass.  486,  8  N.  E-.  328;  Taylor  v.  Inhab. 
of  Woburn,  130  Mass.  494.  N.  Y.— Soper 
17.  Greenwich,  48  App.  Div.  354,  62  N. 
Y.  Supp.  1111.  E.  I.— Beebe  v.  Greene, 
34  R.  I.  171,  82  Atl.  796.  Vt— Maloney. 
«.  Cook,  21  R.  I.  471,  44  Atl.  692;  Cook 
17.  Town  of  Barton,  66  Vt.  65,  28  Atl. 
631.  Wis.— Dralle  17.  Town  of  Eeeds- 
burg, 140  Wis.  319,  122  N.  W.  771i 
Redepenning  17.  Town  of  Rock,  136  Wis. 
372,  117  N.  W.  805. 

Where  the  nature  of  the  defect  is  not 
specified,  the  notice  is  fatally  defective. 
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Time  and  Place  of  Injury.  —  The  statutes  also  require  the  time0  and  the 


Gieenleaf  v.  Inhab.  of  Norridgwoek,  82 
Me.  62,  19  Atl.  91. 

Sufficient  Descriptions  of  Cause  of 
Injury. — Conn. — Breen  v.  Town  of  Corn- 
well,  73  Conn.  309,  47  Atl.  322;  Dean 
V.  Town  of  Sharon,  72  Conn.  667,  45 
Atl.  963;  Lilly  v.  Town  of  Woodstock, 
59  Conn.  219,  22  Atl.  40;  Manning  v. 
Town  of  Woodstock,  59  Conn.  224,  22 
Atl'.  42.  la. — Neeley  v.  Town  of  Maple- 
ton,  139  Iowa  582,  117  N.  W.  981.  Me. 
Beverage  v.  Inhab.  of  Eockport,  106 
.Me.  223,  76  Atl.  677;  White  v.  Inhab. 
of  Vassalborough,  82  Me.  67,  19  Atl. 
99.  Mass. — Young  v.  Inhab.  of  Doug- 
las, 157  Mass.  383,  .32  N.  <E.  354;  Pen- 
dergast  v.  Clinton,  147  Mass.  402,  18 
N.  E.  75;  Taylor  v.  Inhab.  of  Woburn, 
130  Mass.  494  (notice  specifying  defect 
states  the  cause  of  the  injury).  N.  Y. 
Clark  v.  Town  of  Copake,  142  App. 
Div.  202,  126  N.  Y.  Supp.  982;  Soper  V. 
Greenwich,  48  App.  Div.  354,  62  N.  Y. 
Supp.  1111.  B.  I. — Beebe  v.  Greene, 
34  E.  I.  171,  82  Atl.  796.  Vt  —  Cook 
V.  Town  of  Barton,  66  Vt.  65,  28  Atl. 
631.  Wis.— Eedepenning  v.  Rock,  136 
Wis.  372,  117  N.  W.  805;  Garske  v. 
Eidgeville,  123  Wis.  503,  102  N.  W.  22; 
Wieting  v.  Town  of  Millston,  77  Wis. 
523,  46  N.  W.  879. 

In  Lilly  v.  Town  of  Woodstock,  59 
Conn.  219,  22  Atl.  40,  the  notice  hav- 
ing stated  that  the  plaintiff  was  in- 
jured by  means  of  a  defective  road 
(the  place  of  the  accident  having  been 
properly  described),  and  the  nature  of 
the  injury  having  been'  described,  it 
was  held  that  the  words,  "all  said  in- 
juries caused  by  said  defective  road, 
the  defect  consisting  of  a  dangerous 
embankment,"  constituted  a  sufficient 
description  of  the  cause  of  the  injury 
to  comply  with  the  requirements  of  the 
statute.  To  same  effect,  see  Manning  v. 
Town  of  Woodstock,  59  Conn.  224,  22 
Atl.  42. 

Insufficient    Descriptions.  —  Conn. 

Biesiegel  v.  Town  of  Seymour,  58  Conn. 
43,  19  Atl.  372.  Me.— Hubbard  v.  In- 
hab. of  Fayette,  70  Me.  121,  the  state- 
ment "by  reason  of  a  defect  in  the 
highway  is  general.  It  should  have 
been  sufficiently  specific  to  call  the  at- 
tention of  the  municipal  officers  to  the 
particular  defect  complained  of.  E.  I. 
Maloney  v.  Cook,  21  B.  I.  471,  44  Atl. 


692.     Vt.— Bartlett  v.  Town  of  Cabot, 
54  Vt.  242. 

To  say  that  an  acciderit  was  caused 
by  the  defective  condition  of  a  given 
highway,  or  of  a  sidewalk  thereon,  ia 
not  notice  of  the  cause  of  the  injury. 
It  is  simply  stating  the  general  and 
statutory  ground  upon  which  the  city 
or  town  in  every  ease  is  liable  for  in- 
juries sustained  upon  a  highway;  but 
it  states  no  cause  for  the  particular 
injury  complained  of.  Maloney  v.  Cook,. 
21  E.  I.  471,  44  Atl.  692. 

9.  See  the  following  statutes  and 
cases:  Conn. — Gen.  St.  (Eev.,  1902), 
§2020;  Breen  v.  Town  of  Cornwall,  73 
Conn.  309,  47  Atl.  322;  Dean  v.  Town 
of  Sharon,  72  Conn.  667,  45  Atl.  963; 
Gardner  v.  City  of  New  London,  63 
Conn.  267,  28  Atl.  42;  Manning  v.  Town 
of  Woodstock,  59  Conn.  224,  22  Atl.  42. 
Ind. — City  of  Ft.  Wayne  v.  Bender 
(Ind.  App.),  105  ST.  E.  949.  Mass. 
Taylor  v.  Inhab.  of  Woburn,  130  Mass. 
494.  N.  Y. — Learned  v.  Mayor,  etc.,  21 
Misc.  601,  48  N.  Y.  Supp.  142.  E.  I. 
Maloney  v.  Cook,  21  E.  I.  471,  44  Atl. 
692. 

It  is  sufficient  to  state  the  day. 
Conn. — Lilly  v.  Town  of  Woodstock,  59 
Conn.  219,  22  Atl.  40.  Mass. — Pender- 
gast  v.  Clinton,  147  Mass.  402,  18  N.  E. 
75.;  Donnelley  v.  City  of  Fall  Eivers, 
132  Mass.  299;  Taylor  v.  Inhab.  of 
Woburn,  130  Mass.  494.  N.  H.— Sherry 
v.  Eochester,  62  N.,  H.  346. 

The  hour  of  the  day  need  not  be 
stated.  Lilly  v.  Town  of  Woodstock,  59 
Conn.  219,  22  Atl.  40.  And  see  Welch 
v.  Gardner,  133  Mass.  529.  But  see 
Zycinski  v.  City  of  Chicago,  163  111. 
App.  413. 

The  True  Day  Must  Be  Stated. 
Gardner  v.  City  of  New  London,  63 
Conn.  267,  28  Atl.  42.  And  see  City 
of  Ft.  Wayne  v.  Bender  (Ind.  App.), 
105  N.  E.  949. 

Variance. — The  courts  have  held  with 
practical  uniformity  that  the  date  of 
injury,  as  stated  in  the  notice,  must 
conform  to  the  date  as  shown  by  the 
evidence,  and  that  a  failure  of  proof 
in  this  respect  is  fatal  to  a  recovery. 
Conn. — Gardner  v.  City  of  New  Lon- 
don, 63  Conn.  267,  28  Atl.  42.  HI. 
Ouimette  v.  City  of  Chicago,  242  HI. 
501,  90  N.  E.  300.  Ind.— City  of  Ft. 
Wayne  v.  Bender  (Ind.  App.),  105  N. 
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place10  of  the  injury  to  be  stated.    Even  where  the  statute  does  not  in 
express  terms  require  that  the  time  and  place  of  the  injury  be  stated 


E.  949.  Mo.— Canter  v.  City  of  St. 
Joseph,  152  Mo.  App.  503,  133  S.  W. 
851;  Canter  v.  City  of  St.  Joseph,  126 
Mo.  App.  629,  105  S.  W.  1.  R.  I.— Tay 
lor  v.  Peck,  29  B.  I.  481,  72  Atl.  645. 
But  see  Sullivan  v.  City  of  Syracuse, 
77  Hun  440,  29  N.  Y.  Supp.  105;  Mur- 
phy v.  Seneca  Falls,  57  App.  Div.  438, 
67  N.  Y.  Supp.  1013. 

10.  See  the  statutes  and  the  follow- 
ing cases:  TJ.  S. — Town  of  Waterford  V. 
Elson,  149  Fed.  91,  78  C.  C.  A.  675, 
tinder  Connecticut  statute.  Conn. — Breen 
V.  Town  of  Cornwall,  73  Conn.  309,  47 
Atl.  322;  Dean  v.  Town  of  Sharon,  72 
Conn.  667,  45  Atl.  963;  Gardner  v.  City 
of  New  London,  63  Conn.  267,  28  Atl. 
42;  Manning  v.  Town  of  Woodstock,  59 
Conn.  224,  22  Atl.  42.  111. — Eeichert  v. 
City  of  Chicago,  169  111.  App.  493. 
Ind. — City  of  Ft.  Wayne'  v.  Bender 
(Ind.  App.),  105  N.  E.  949.  la.— Har- 
rison v.  City  of  Albia,  144  Iowa  132, 
122  N.  W.  816;  Sollenbarger  v.  Line- 
ville,  141  Iowa  203,  119  N.  W.  618. 
Me. — Beverage  v.  Inhab.  of  Rockport, 
106  Me.  223,  76  Atl.  677;  Greenleaf  v. 
Inhab.  of  Norridgwock,  82  Me.  62,  19 
Atl.  91.  N.  H. — Home  v.  Rochester, 
62  N.  H.  347.  N.  Y.— Purdy  v.  City  of 
New  York,  193  N.  Y.  521,  86  N.  E. 
560;  Learned  v.  Mayor,  etc.,  21  Misc. 
601,  48  N.  Y.  Supp.  42  (under  ch.  572, 
Laws,  1886).  E.  I. — Maloney  v.  Cook, 
21  B.  I.  471,  44  Atl. '692.  Tex.— Eng- 
lish v.  City  of  Ft.  Worth  (Tex.  Civ. 
App.),  152  S.  W.  179.  Vt.— Fassett  v. 
Town  of  Roxbury,  55  Vt.  552;  Law  v. 
Fairfield,  46  Vt.  425;  TJnderhill  v.  Town 
of  Washington,  46  Vt.  767.  Wis. 
Dralle  v.  Town  of  Beedsburg,  140  Wis. 
319,  122  N.  W.  771. 

Where  the  notice  does  not  specify 
the  location  of  the  defect,  it  is  fatally 
defective.  Greenleaf  v.  Inhab.  of  Nor- 
ridgwock, 82  Me.  62,  19  Atl.  91;  Gard- 
ner v.  Weymouth,  155  Mass.  595.  30 
N.  E.  363. 

Although  the  complaint  states  cor- 
rectly the  place  where  the  accident  oc- 
curred, it  does  not  aid  a  notice  de- 
fective in  this  respect.  Learned  v. 
Mayor,  etc.,  21  Misc.  601,  48  N.  Y. 
Supp.  142. 

Sufficient  Descriptions. — IT.  S. — Town 
of  Waterford  v.  Elson,  149  Fed.  91,  78 
C.   C.   A.   675.     Conn.— Breen  v.   Corn- 
wall, 73  Conn.  309,  47  Atl.  322;  Brown 
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v.  Town  of  SoutMrary,  53  Conn.  212,  1 
Atl.  819;  Tuttle  v.  Town  of  Win- 
chester, 50  Conn.  496.  111. — Youngvert 
v.  City  of  Chicago,  174  111.  App.  299. 
la. — Harrison  v.  City  of  Albia,  144  Iowa 
132,  122  N.  W.  816;  Buchmeier  v.  City 
of  Davenport,  138  Iowa  623,  116  N.  W. 

695.  Me. — Beverage  v.  Inhab.  of  Bock- 
port, 106  Me.  223,  76  Atl.  677;  White 
v.  Inhab.  of  Vassalborough,  82  Me.  67, 
19  Atl.  99.  Mass.— Tobin  v.  Brimfield. 
182  Mass.  117,  65  N.  E.  28;  Coffin  v. 
Inhab.  of  Palmer,  162  Mass.  192,  38 
N.  E.  509;  Pendergast  v.  Clinton,  147 
Mass.  402,  18  N.  E.  75;  Taylor  v.  Inhab. 
of  Woburn,  130  Mass.  494.  Mich. 
Pearll  v.  Bay  City,  174  Mich.  643,  140 
N.  W.  938  (street  described  by  its 
official  name,  though  also  known  by 
another  name).  Mo. — Ballew  v.  City  of 
St.  Joseph,  163  Mo.  App.  297,  146  S.  W. 
454.  N.  H.— Eobin  v.  Bartlett,  64  N.  H. 
426,  13  Atl.  645;  Carr  v.  Ashland,' 62 
N.  H.  6B5.  R.  I.— Foxwell  v.  Sullivan, 
34  B.  I.  538,  84  Atl.  1092  (although 
name  of  street  erroneously  given).  Vt. 
Harris  V.  Townsend,  56  Vt.  716;  Bliss 
v.  Town  of  Whitingham,  54  Vt.  172; 
Eanney  v.  Town  of  Sheffield,  49  Vt.  191. 
Wis. — Redepenning  v.  Town  of  Eock, 
136  Wis.  372,  117  N.  W.  805;  Salladay 
v.   Dodgeville,   85  Wis.   318,  55  N.  W. 

696,  20  L.  B.  A.  541;  Wieting  v.  Town 
of  Millston,  77  Wis.  523,  46  N.  W. 
879. 

Insufficient  Descriptions.  —  Conn. 
Biesiegel  v.  Town  of  Seymour,  58  Conn. 
43,  19  Atl.  372.  HI.— Eeichert  v.  City 
of  Chicago,  169  111.  App.  493.  la.— Sol- 
lenbarger v.  Town  of  Linevillft)  141 
Iowa  203,  119  N.  W.  618.  Me— Rogers 
v.  Inhab.  of  Shirley,  74  Me.  144.  Mass. 
Gardner  v.  Weymouth,  155  Mass.  595, 
30  N.  E.  363;  Post  v.  Foxborough,  131 
Mass.  202.  N.  Y.— Purdy  v.  City  of 
New  York,  193  N.  Y.  521,  86  N.  E.  560; 
Van  Hovenburg  v.  City  of  New  York, 
83  Misc.  369,  144  N.  Y.  Supp.  888; 
Lutes  v.  Town  of  Warwick,  149  App. 
Div.  809,  134 'N.  Y.  Supp.  298;  Walk- 
er v.  City  of  New  York,  150  App.  Div- 
280,  134  N.  Y.  Supp.  689.  Vt.— White 
v.  Stowe,  54  Vt.  510;  Butts  v.  Town  of 
Stowe,  53  Vt.  600;  Purrington  v.  Town 
of  Warren,  49  Vt.  19;  Bean  v.  Town  of 
Concord,  48  Vt.  30.  Wis.— Weber  v. 
Town  of  Greenfield,  74.  Wis.  234,  42  N. 
W.  101. 
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in  the  notice,  the  plain  purpose  thereof  is  not  fulfilled  in  the  absence 
of  such  statement.11 

Claim  for  Damages.  —  Under  some  statutes,  the  injured  person's  claim 
for  damages  should  also  be  contained  in  such  notice.12 

Sufficiency  of  Notice.  —  Statutes  requiring  a  notice  to  state  the  time, 
place,  and  cause  o'f  injury  require  only  a  general  statement  as  to  the 
time  and  a  general  description  of  the  place,  cause  and  nature  of  the 
injury.13  To  be  sufficient,  however,  it  should  nevertheless  be  so  reason- 
ably specific  as  to  these  facts  as  to  be  of  substantial  assistance  to  the 
proper  authorities  in  investigating  the  question  of  the  liability  of  the 
city  or  town.14  If  the  notice  is  couched  in  such  terms  as  to  enable 
an  ordinarily  intelligent  man  to  find  the  place  and  understand  how  and 
when  the  accident  happened,  it  will  be  sufficiently  specific.15  It  need 
not  be  as  full  and  exact  as  a  declaration  or  complaint.16 


11.  Lutes  v.  Town  of  Warwick,  149 
App.  Div.  809,  134  N.  Y.  Supp.  298. 

12.  See  the  statutes  and  the  follow- 
ing cases:  U.  S. — Bison  v.  Waterford, 
138  Fed.  1004,  affirmed,  149  Fed.  91,  78 
0.  G.  A.  675.  Me.— Bev.  St.,  1903,  ch. 
23,  §76;  Rich  v.  City  of  Eastport,  110 
Me.  537,  87  Atl.  374  (failure  fatal 
defect);  Keller  v.  Inhab.  of  Winslow, 
84  Me.  147,  24  Atl.  798;  Wagner  v. 
Inhab.  of  Camden,  73  Me.  485.  Mass. 
Leonard  v.  Holyoke  City,  138  Mass.  78; 
Lyman  v.  Hampshire  County,  138  Mass. 
74;  Taylor  v.  Inhab.  of  Woburn,  130 
Mass.  494.  Utah. — Comp.  Laws,  1907, 
§312;  Sweet  v.  Salt  Lake  City,  134  Pae. 
1167. 

Where  the  notice  contains  no  claim 
for  damages,  nor  any  intimation  that 
such  a  claim  is  made,  it  is  clearly  de- 
fective and  insufficient  under  the  stat- 
ute. Wagner  v.  Inhab.  of  Camden,  73 
Me.  485. 

But  the  extent  of  the  damages  need 
not  be  stated  in  dollars  and  cents. 
The  party  injured  may  not  know  the 
extent  of  the  injury  received.  It  may 
he  greater  than  at  first  supposed  or 
it  may  be  less.  Sawyer  v.  Inhab.  of 
Naples,  66  Me.  453. 

13.  Conn.— -Gardner  v.  City  of  New- 
London,  63  Conn.  267,  28  Atl.  42.  Ind. 
"City  of  Ft.  Wayne  v.  Bender  (Ind' 
App.),  105  N.  E.  949.  Mo.— Lyons  v. 
St.  Joseph,  112  Mo.  App.  681,  78  S.  W. 
588.    But  see  cases  in  preceding  notes. 

14.  la. — Sollenbarger  v.  Town  of 
Lineville,  141  Iowa  203,  119  N.  W.  618. 
Mass^Noonan  v.  Lawrence,  130  Mass. 
161.   R.  I.— Foxwell  v.. Sullivan,  34  B.  I. 


538,  84  Atl.  1092;  Maloney  v.  Cook,  21 
E.  I.  471,  44  Atl.  692. 

15.  Elson  v.  Town  of  Waterford,  138 
Fed.  1004,  under  Connecticut  statute. 
Aad  see  the  following  cases:  Conn. 
Brown  v.  Town  of  Southbury,  53  Conn. 
212,  1  Atl.  819;  Tuttle  V.  Town  of  Win- 
chester, 50  Conn.  496.  la. — Buchmeier 
v.  City  of  Davenport,  138  Iowa  623, 
116  N.  W.  695.*  Me.— Joy  v.  York,  99 
Me.  237,  58  Atl.  1059.  Minn.— Kandelin 
v.  City  of  Ely,  110  Minn.  55,  124  N.  W. 
449. 

It  is  obvious  that  in  many  eases  ex- 
actness of  statement  as  to  place  can- 
not be  expected,  for  the  excitement  and 
disturbance  caused  by  the  accident  as 
well  as  often  the  pain  which  a  person 
suffers,  makes  it  impossible  to  observe 
with  any  carefulness  the  place  where 
the  accident  occurs,  and  often  the  per- 
son injured  is  unable  to  revisit  the 
place  within  the  time  allowed  by  the 
statute  for  the  giving  of  notice.  In 
such  cases  reasonable  definiteness  is  all 
that  can  be  expected  or  should  be  re- 
quired. If  the  description  of  the  place 
will  enable  the  town,  city  or  borough, 
through  its  proper  officers,  to  ascertain 
the  place  by  the  exercise  of  reasonable 
diligence  for  the  purpose,  it  will  be 
sufficient.  Tuttle  v.  Town  of  Winches- 
ter, 50  Conn.  496.  See  also  Breen  v. 
Town  of  Cornwall,  73  Conn.  309,  47 
Atl.  322;  Gardner  v.  City  of  New  Lon- 
don, 63  Conn.  267,  28  Atl.  42. 

16.  Beiehert  v.  City  of  Chicago,  169 
111.  App.  493.  And  see  Knudsen  v. 
Muskegon  City,  158  Mich.  185,  122  N, 
W.  519. 
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Construction.  —  It  is  not  for  the  court  to  determine  whether  the  notice 
describes  a  defect  or  not  ;17  that  is  ordinarily  a  question  of  fact  for  the 
jury.18    But  the  court  must  pass  upon  the  sufficiency  of  the  notice.19 

c.  Time  for' and  Service  of  Notice. —  The  statutes  provide  for  the 
giving  of  such  notice  within  a  specified  time  after  the  injury.30  But 
if  the  person  injured  is  unavoidably  prevented  from  filing  the  same 
within  the  time  limited,  provision  is  sometimes  made  for  a  petition  to 
a  designated  court  for  leave  to  file  the  notice  or  statement.21 

A  sufficient  petition  must  allege  facts,  which,  if  found  to  be  true, 
will  constitute  the  basis  of  a  legal  claim.22 

If  it  appears  to  the  court  that  the  petitioner  was  unavoidably  pre- 
vented from  filing  such  notice  or  statement  within  the  time  limited, 
and  that  manifest  injustice  will  otherwise  be  done,  it  may  allow  a 


17.  York  v.  Athens,  99  Me.  82,  98, 
58  Atl.  418. 

18.  York  v.  Athens,  99  Me.  82,  98, 
58  Atl.  418. 

19.  El. — Reichert  v.  City  of  Chicago, 
169  111.  App.  493.  Me.— Chapman  v. 
Noblesboro,  76  Me.  427;  Larrabee  v. 
Searsport,  42  Me.  202.  Mass. — Shea  v. 
City  of  Lowell,  132  Mass.  187.  Mo. 
Showden  v.  City  of  St.  Joseph,  163 
Mo.  App.  667,  147  S.  W.  492.  N.  H. 
Eobin  v.  Bartlett,  64  N  H.  426,  13  Atl. 
645.  N.  D.— Trost  v.  City  of  Casselton, 
8  N.  D.  534,  79  N.  W.  1071.  Wis. 
Sehaefer  v.  City  of  Ashland,  117  Wis. 
553,  94  N.  W.  303. 

The  court's  province  is  to  determine 
whether  the  notice,  upon  its  face,  de- 
scribes, with  sufficient  accuracy,  the 
nature  and  location  of  the  defect  al- 
leged, to  warrant  its  submission  to  the 
jury.  York  v.  Athens,  99' Me.  82,  98, 
58  Atl.  418.  See  generally  the  title 
"Province  of  Judge  and  Jury." 

20.  See  the  following  statutes  and 
cases:  TJ.  S. — Dodge  v.  Town  of  North 
Hudson,  188  Fed.  489,  under  New  York 
Highway  Law,  ch.  568,  §16,  Laws  1890, 
providing  for  the  giving  of  such  notice 
within  six  months.  Conn. — Gen.  St. 
(Rev.,  1902),  §2020  (within  sixty  days); 
Brown  v.  Town  of  Southbury,  53  Conn. 
212,  1  Atl.  819.  Me.— Rev.  St.,  "1903, 
ch.  23,  §76  (within  fourteen  days); 
Chase  -v.  Inhab.  of  Surry,  88  Me.  468, 
34  Atl.  270.  N.  H.— Pub.  St.,  1901,  ch. 
76,  §7,  within  ten  days.  Tex. — City  of 
Ft.  Worth  v.  Shero,  16  Tex.  Civ.  App. 
487,  41  S.  W.  704.  Vt.— Giddings  v. 
Town  of  Ira,  54  "Vt.  346,  notice  required 
by  act  of  1874  was  to  be  given  within 
twenty  days  after  injury.  Wis. — St., 
1898,  §1339  (within  thirty  days); 
Garske  v.  Ridgeville,  123  Wis.  503,  102 
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N.  W.  22;  Berry  v.  Town  of  Wau- 
watosa,  87  Wis.  401,  58  N.  W.  751; 
Goldsworthy  v.  Town  of  Linden,  75  Wib. 
24,  43  N.  W.  656. 

And  see  generally  the  statutes  of 
the  several  states. 

Tractions  of  a  day  are  to  be  disre- 
garded in  computing  the  time  within 
which  such  notice  must  be  given.  Gid- 
dings v.  Town  of  Ira,  54  Vt.  346. 

Writing  ^and  mailing  a  notice  within 
the  time  specified  for  notice,  is  not 
notifying  the  officers  of  the  town  aa 
the  statute  requires,  where  the  notice 
is  not  received  until  after  the  ex- 
piration of  the  time  limited  by  the 
statute.  Chase  v.  Inhab.  of  Surry,  88 
Me.  468,  476,  34  Atl.  270. 

21.  N.  H.  Pub.  St.,  1901,  ch.  76,  §8 
(providing  that  such  person  may  peti- 
tion to  the  supreme  court  at  a  trial 
term,  within  six  months  from  the  date 
of  receiving ,  injury,  to  be  allowed  to 
file  a  statement);  Bolles  v.  Dalton,  59 
N.  H.  479. 

Venue. — Such  petition  or  application 
should  be  made  in  the  county  in  which 
the  a6tion  for  damages  itself  must  be 
brought  (Bartlett  v.  Lee,  60  N.  H.  168), 
and  where  it  is  mistakenly  made  to  an- 
other county,  a  transfer  of  the  pro- 
ceeding to  the  proper  county  is  alloc- 
able. Bartlett  v.  Lee,  60  N.  H.  168. 
'  22.  Owen  v.  Deny,  71  N.  H.  405,  52 
Atl.  926. 

If  it  appears  from  the  opening  state- 
ment of  counsel  upon  the  'hearing  or 
such  a  petition  that  the  plaintiff  has 
no  cause  of  action  against  a  defend- 
ant town  under  the  statute  •  relied  upon, 
the  petition  is  properly  dismissed. 
Miner  v.  Town  of  Hopkington,  73  N.  H. 
232,  60  Atl.  433. 


HIGHWAYS,  STREETS  AND  BRIDGES 


207" 


notice  or  statement  to  be  filed  within  a  time  to  be  limited  by  its 
order.23 

Service.  —  The  officer  or  officers  upon  whom  service  of  the  notice  must 
be  made  depends  upon  the  statutory  provisions.24  The  notice  required 
by  such  statutes  may  be  given  by  the  delivery  of  a  duplicate  of  the 
original.25  Service  by  mail  is  sufficient,  where  the  person  to  be 
served  actually  receives  the  notice.23 

4.  Parties.  —  a.  Plaintiff.  —  The  general  rules  governing  parties 
plaintiff  in  actions  for  injuries  to  person  or  property  are  applicable 
in  actions  for  injuries  due  "to  a  defective  highway.27    No  one  but  the 


23.  N.  H.  Pub.  .St.,  1901,  ch.  76,  §9; 
Bolles  v.  Dalton,  59  N.  H.  479;  Gitchell 
v.  Andover,  59  N.  H.  363. 

Question  of  Fact. — Upon  a  petition 
for  leave  to  be  allowed  to  file  a  state- 
ment or  notice  of  the  claim  for  dam- 
ages caused  by  a  defective  highway, 
whether  upon  the  whole  case  the  de- 
nial of  an  opportunity  to  litigate  the 
claim  would  constitute  a  manifest  in- 
justice is  a  question  of  fact,  as  is  the 
question,  whether  the  proximate  cause 
of  the  injury  was  the  defect  sought 
to  be  complained  of.  Hendry  v.  North 
Hampton,  71  N.  H.  26,  51  Atl.  283. 

A  full  trial  on  the  merits  need  not 
tie  had  by  the  court  in  order  to  author- 
ize it  to  grant  such  application.  Gitchell 
v.  Andover,  59  1ST.  H.  363. 

Ignorance  of  Law. — Where  plaintiff's 
counsel  omitted,  through  ignorance  of 
the  law,  to  file  a  claim  with  the  alder- 
men of  the  town  as  required,  permission 
was  granted  to  file  such  claim  later. 
Kelsea  v.  Manchester,  64  N.  H.  570,  15 
Atl.  206.  See  also  Bolles  v.  Dalton,  59 
N.  H.  479. 

24.  See  the  statutes. 

Service  on  the  following  has  been 
held  sufficient:  Selectmen  of  the  town 
(McCarthy  v.  Dedham,  188  Mass.  204. 
74  K.  E.  319  [wherein  service  was  made 
by  delivering  notice  to  servant  of 
selectman,  who  in  turn  placed  same 
under  selectman's  control];  Taylor  v. 
Inhab.  of  Woburn,  130  Mass.  494  [hold- 
ing failure  of  selectman  served  to  give 
notice  _  to  remainder  of  board  did  not 
affect  it]);  town  clerk,  or  other  person 
in  control  of  records  of  governing  body 
of  city  or  town:  Minn. — Peterson  v. 
Village  of  Cokato,  84  Minn.  205,  87  N. 
W  615;  Kelley  v.  City  of  Minneapolis, 
77  Minn.  76,  79  N.  W.  653  (assistant 
city  clerk);  Roberts  v.  Village  of  St. 
James,  76  Minn.  456,  79  N.  W.  519; 
Lyons  v.  City  of  Red  "Wing,  76  Minn. 


20,  78  N.  W.  868.  Mont.— Tiggerman 
v.  City  of  Butte,  44  Mont.  138,  119 
Pae.  477.  N.  Y. — Dobs'on  v.  Oneida, 
106  App.  Div.  377,  94  N.  T.  Supp.  958. 
E.  I.— Seamons  v.  Fitts,  21  E.  I.  236, 
42  Atl.  863. 

Where  the  statute  required  notice  to 
the  "city  council,"  notice  to  the  city 
secretary  was  insufficient.  City  of  Fort 
Worth  v.  Shero,  16  Tex.  Civ.  App.  487, 
41  S.  W.  704.  So,  where  a  statutory 
provision  required  notice  to  be  served 
upon  the  street  commissioner  or  side- 
walk superintendent,  or  an  alderman  of 
the  ward  in  which  the  injury  occurred, 
it  was  not  complied  with  by  service  on 
the  mayor  and  city  clerk.  Harris  V. 
City  of  Fon  Du  Lac,  104  Wis.  44,  80 
K.  W.  66. 

25.  Mass. — Whitney  v.  City  of  Low- 
ell, 151  Mass.  212,  24  N.  E.  47.  Minn. 
Ljungberg  v.  North  Mankato,  87  Minn. 
484,  92  N.  W.  401;  Kelly  v.  City  of 
Minneapolis,  77  Minn.  76,  79  N.  W.  653. 
N.  Y. — Soper  v.  Town  of  Greenwich, 
48  App.  Div.  354,  62  N.  Y.  Supp.  1111. 
Wis. — Carpenter  v.  Town  of  Rolling,  107 
Wis.  559,  83  N.  W.  953. 

26.  Soper  v.  Town  of  Greenwich,  48 
App.  Div.  354,  62  N.  T.  Supp.  1111 
(notice  sent  through  mail  to  town 
clerk  was  received  by  town  supervisor 
on  whom  service  was  required  to  be 
made;  Small  v.  Town  of  Prentice,  102 
Wis.  256,  78  N.  W.  415).  But  see  Sow- 
ter  v.  Town  of  Grafton,  65  N.  H.  207, 
19  Atl.  572,  holding  that  service  by 
mail  was  not  a  sufficient  compliance 
with  a  statute  providing  for  the  filing 
of  the  notice  with  the  selectmen  and 
town  clerk,  even  though  chairman  of 
board  of  selectmen  was  with  clerk  at 
time  he  received  notice  by  mail  and 
read  the  same  and  returned  it  to  the 
clerk. 

27.  See  generally  the  title  "Injuries 
to  Persons  and  Property." 
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person  damaged  can  recover  damages  for  such  injuries.28  The  rules 
governing  suits  by  the  husband  or  wife  and  their  joinder,  are  elsewhere 
treated.29  ■ 

A  husband  and  father,  by  a  suit  in  his  own  name  alone,  may  re- 
cover for  loss  of  service  and  expense  resulting  from  an  injury  to  his 
wife  or  minor  child  caused  by  a  defect  in  the  highway  or  street,30 
except  where  the  provisions  of  the  statute  governing  the  liability  do 
not  sanction  such  an  action.81 

b.  Defendant.  —  The  persons  or  parties  bound  by  law  to  keep  the 
highway  or  street  in  a  safe  condition  for  travel,  and  who  are  legally 
liable  for  injuries  caused  by  defects  therein,  are  the  proper  parties 
defendant  in  such  an  action.  Thus  a  county,32  township,33  city  or 
town,34  are  properly  made  defendants  where  the  statutes  impose 
liability  upon  them  for  injuries  resulting  from  a  defective  highway 
or  street,35  though  none  of  them  are  .proper  defendants  in  the  ah* 
sence  of  such  statutes,38  except,  in  some  jurisdictions,  incorporated*  ||| 


28.  Sanford  v.  Inhab.  of*  Augusta, 
32  Me.  536. 

Bailee  of  Property  Injured  or  Lost. 
Where  an.  action  is  brought  against  a 
town  for  the  loss  of  a  livery  team  by 
reason  of  a  defect  in  a  highway,  the 
person  who  had  hired  and  was  driving 
the  team  need  not  be  joined  as  a  plain- 
tiff with  the  owners  thereof.  Welsh 
v.  Town  of  Argyle,  85  Wis.  307,  55  1ST, 
W.  412,  holding  driver  not  "a  proper, 
much  less  a  necessary,  party"  to  the 
action. 

29.  See  the  titles  "Husband  and 
Wife;"  "Injuries  to  Persons  and 
Property." 

In  the  absence  of  a  statute  changing 
the  common  law  rule,  the  husband  and 
the  wife  must  join.  Starbird  v.  Inhab. 
of  Frankfort,  35  Me.  89.  And  see  San- 
ford v.  Inhab.  of  Augusta,  32  Me.  536. 
But  under  some  statutes  a  married 
woman  may  sue  alone  for  personal  in- 
juries, and  the  husband  is  improperly 
joined  with  her.  City  of  Eskridge  V. 
Lewis,  51  Kan.  376,  32  Pac.  1104. 

30.  Wheeler  v.  Troy,  20  1ST.  H.  77; 
Whitcomb  v.  Town  of  Barre,  37  Vt.  148; 
Bailey  v.  Town  of  Fairfield,  Bray.  (Vt.) 
126.  See  generally  the  titles  "Hus- 
band and  Wife;"  "Parent  and  Child." 

31.  See  Lounsbury  v.  City  of  Bridge- 
port, 66  Conn.  360,  34  Atl.  93;  Frazer 
v.  Inhab.  of  Lewiston,  76  Me.  531;  San- 
ford v.  Inhab.  of  Augusta,  32  Me.  536; 
Beed  v.  Inhab.  of  Belfast,  20  Me.  246. 

32.  Burke  v.  County  Court,  etc.,  70 
W.  Va.  174,  73  S.  E.  304,  under  Code, 
1906,   ch.   43,    §53. 

33.  Frary  v.  Twp.  of  Allen,  91  Mich. 
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666,  52  JTi  W.  78;  Sharp  v.  Twp.  of 
Evergreen,  67  Mich.  443,  35  N.  W.  67; 
Burnham  v.  Byron  Twp.,  46  Mich.  555, 
9  N.  W.  851;  Burrell  Twp.  v.  Hncapher, 
117  Pa.  353,  11  Atl.  619,  2  Am.  St. 
Bep.  664;  Grace  v.  Standing  Stone 
Twp.,  51  Pa.  Super.  399;  Gaughens  v. 
Lower  Merion  Twp.,  48  Pa.  Super.  63. 

34.  See  the  following  cases:  Conn. 
Mead  v.  Town  of  Derby,  40  Conn.  205, 
213.  Me. — Merrill  v.  Inhab.  of  Hamp- 
den, 26  Me.  234.  Mass. — Sawyer;  a 
Inhab.  of  Northfield,  7  Cush.  490.  N.  H. 
Seeton  V.  Dunbarton,  72  N.  H.  269,  56 
Atl.  197.  N.  Y. — Flansburg  i>.  Town 
of  Elbridge,  205  N.  T.  423,  98  N.  E. 
750,  41  L.  B.  A.  (N.  S.)  546;  Campbell 
v.  Powers,  155  App.  Div.  862,  140  N. 
T.  Supp.  675;  Ferguson  v.  Town  of 
Lewisboro,  149  App.  Div.  232,  133  N.  T. 
Supp.  699;  Clark  v.  Town  of  Copaie, 
142  App.  Div.  202,  126  N.  T.  Supp. 
982.  E.  I.— Cole  v.  Barker,  33  E.  I 
414,  82  Atl.  129;  Foley  v.  Bay,  27  E.  I. 
127,  61  Atl.  50;  Seamons  tt  Pitts,  21 
B.  I.  236,  42  Atl.  863,  affirming  s.  c, 
20  B.  I.  443,  40  Atl.  3.  Wis— Wolf- 
gram  v.  Schoepke,  119  Wis.  258,  96  N. 
W.  556;  Bills  v.  Town  of  Kaukauna, 
94  Wis.  310,  68  N7  W.  992;  Stilling  ». 
Town  of  Thorp,  54  Wis.  52S,  11  N.  W. 
906,  41  Am.  Rep.  60. 

See  the  title  "Municipal  Corpora- 
tions." 

35.  See  the  statutes. 

36.  See  the  following  cases:  Ark. 
Granger  v.  Pulaski  County,  26  Ark.  37. 
Conn.— Beardsley  v.  City  of  Hartford, 
50  Conn.  529,  47  Am.  Bep.  677.  m. 
White  v.  County  of  Bond,  58  HI.  297, 
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cities.37  So  also,  the  highway  commissioners  or  officers  are  properly 
made  parties  defendant,  where  they  are  personally  liable  for  neglect 
of  such  duty,58  but  not  where  there  is  no  such   personal   liability.39 


11  Am,  "Rep.  65;  Bussell  v.  Steuben, 
57  111.  35;  Waltham  v.  Kemper,  55  HI. 
346,  8  Am.  Eep.  652-  {overruling  Town 
of  South  Ottawa  v.  Foster,  20  111.  296, 
so  far  as  it  holds  townships,  liable  to 
such  private  actions).  Ind. — Abbett  v. 
Board  of  Comrs.,  114  Ind.  61,  16  N.  E. 
127;  Yeager  v.  Tippecanoe  Twp.,  81  Ind. 
46;  ShTum  v.  Board  of  'Comrs.,  13  Ind. 
App.  585,  41  N.  E.  349.  la.— Theulen 
17.  Twp.  of  Viola,  139  Iowa  61,  117  N. 
W.  26;  "Wilson  v.  Wapello  County,  129 
Iowa  77,  105  N.  W.  363.  Kan.— Twp. 
of  Quincy  v.  Sheehan,  48  Kan.  620,  29 
Pac.  1084;  Eikenberry  v.  Township  of 
Bazaar,  22  Kan.  557.  Ky. — Sinkhorn  v. 
■  Lexington,  etc.  Tpk.  Co.,  112  Ky.  205, 
65  S.  W.  356.  Me. — Frazer  v.  Inhab. 
of  Lewiston,  76  Me.  531.  Mass. — Nico- 
demo  v.  Inhab.  of  Southborough,  173 
•  Mass.  455,  53  N.  E.  887;  Fowler  v. 
Town  of  Gardner,  169  Mass.  505,  48 
N.  E.  619.  Mich.— Doak  v.  Saginaw 
Twp.,  119  Mich.  680,  78  N.  W.  883. 
Minn.— Weltsch  v.  Town  of  Stark,  65 
Minn.  5,  67  N.  W.  648;  Altnow  v.  Town 
of  Sibley,  30  Minn.  186,  14  N".  W.  877, 
44  Am.  Rep.  191.  Miss.— "Wade  v.  Gray, 
61  So.  168,  43  L.  E.  A.  (N".  S.)  1046. 
Neb.— Wilson  v.  Ulysses  Twp.,  72  Neb. 
807,  101  N".  W.  986;  Goes  v.  Gage  Coun- 
ty, 67  Neb.  616,  93  N.  W.  923  (counties 
which  have  adopted  township  organiza- 
tion act  of  1895  are  not  liable).  N.  H. 
Sargent  v.  Guilford,  66  N.  H.  543,  27 
Atl.  306.  N.  J.— Tan  Vane  v.  Inhab. 
of  Centre  Twp.,  67  N".  J.  L.  587,  52 
Atl.  359.  N.  C— Templeton  v.  Beard, 
159  N.  C.  63,  74  S.  E.  735.  Okla.— How- 
ard v.  Rose  Twp.,  37  Okla.  153,  131 
Pac.  683;  James  v.  Trustees  of  Wellston 
Township,  18  Okla.  56,  90  Pae.  100,  13 
L.  R.  A.  (F.  S.)  1219  (reviewing 
authorities) .  Ore. — Jones  v.  Union  Coun- 
ty, 63  Ore.  566,  127  Pae.  781,  42  L.  R. 
A.  (N.  S.)  1035;  Schroeder  v.  Mult- 
nomah County,  45  Ore.  92,  76  Pac.  772. 
Wash.— Clark  v.  Lincoln  County,  1 
Wash.  518,  20  Pac.  576.  Wis.— Uecker 
v.  Town  of  Clyman,  137  Wis.  38,  118 
K  W.  247. 

See  also  Hedges  v.  County  of  Mad- 
ison, 6  HI.  567. 

Towns  are  liable  for  damages  suffered 
from  defective  public  ways,  only  when 
an  action  is  given  by  statute.     Frazer 
v.  Inhab.  of  Lewiston,  76  Me.  531. 
u 


New  York.— Prior  to  Hie  act  of  1881 
a  town  was  not  liable  for  failure  to 
keep  the  highways  within  its  bound- 
aries in  repair,  and  no  action  could  be 
maintained  against  it  because  of  their 
defective-  condition.  People  v.  Van 
Keuren  Town  Auditors,  74  N.  V.  310; 
Campbell  v.  Powers,  155  App.  Div.  862, 
140  N.  T.  Supp.  675. 

37.  See  the  title  "Municipal  Cor- 
porations." 

38.  Cal. — Wurzburger  v.  Nellis,  165 
Cal.  48,  130  Pac.  1052;  Doeg  v.  Cook, 
126  Cal.  213,  58  Pac.  707,  77  Am.  St. 
Rep.  171  (board  of  trustees  and  town 
marshal,  who  was  ex  officio  street  com- 
missioner jointly  liable).  HI. — Skinner 
v.  Morgan,  21  111.  App.  209.  Md.— Rich- 
ardson v.  Kent  County  Comrs.,  120  Md. 
153,  87  Atl.  747;  County  Comrs.,  etc. 
v.  Blackburn,  105  Md.  226,  66  Atl.  31; 
County  Comrs.  v.  Gibson,  36  Md.  229; 
County  Comrs.  v.  Duckett,  20  Md.  468, 
83  Am.  Dee.  557.  Minn. — Tholkes  v. 
Deeock,  125  Minn.  507,  147  N.  W.  648. 
Mont. — Smith  v.  Zimmer,  45  Mont.  282, 
125  Pac.  420  (county  commissioners  and 
road  supervisors).  N.  Y. — Flansburg 
v.  Town  of  Elbridge,  205  N".  Y.  423, 
98  N.  E.  750,  41  L.  R.  A.  (N.  S.)  546; 
Hover  v.  Barkhoof,  44  N.  Y.  113;  Rob- 
inson p.  Chamberlain,  34  N".  Y.  389, 
90  Am.  Dec.  713;  Campbell  v.  Powers, 
155  App.  Div.  862,  140  N.  Y.  Supp. 
675;  Babeock  V.  Gifford,  29  Hun  186. 
N.  O. — Hathaway  V.  Hinton,  46  N.  C. 
243,  road  overseer. 

The  fact  that  the  defendant's  title 
of  office  is  added  to  his  name  does  not 
make  the  action  other  than  an  in- 
dividual one.  Campbell  v.  Powers,  155 
App.  Div.  862,  140  N".  Y.  Supp.  675. 

Maryland. — JThe  county  commissioia- 
ers  of  Baltimore  County  have  been 
shorn  of  the  very  powers  and  duties 
which  constituted  the  only  ground  of 
their  liability  for  damages  for  injuries 
caused  by  the  condition  of  the  public 
roads,  and  it  follows  that  their  liability 
for  such  damages  no  longer  exists,  and 
therefore  in  this  county  they  are  not 
proper  parties  defendant.  County  Comrs. 
of  Baltimore  v.  Wilson,  97  Md.  207,  54 
Atl.  71,  56  Atl.  596. 

39.  Ida.— Worden  v.  Witt,  4  Ida.  404. 
39  Pac.  1114,  95  Am.  St.  Rep.  70 
(county  commissioners  not  liable  indi- 
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Joinder  of  Defendants.  —  An  action  will  lie  against  any  one  or  all  of 
the  officers  whose  negligence  concurred  in  producing  the  injury4" 
and  the  sureties  on  their  official  bond  may  be  joined  in  such  action.'41 
1  The  action  may  be  brought  either  against  the  city  and  the  person 
under  common  obligation  with  it  to  keep  the  street  or  sidewalk  in 


vidually).  111.— Pearl  v.  King,  179  111. 
App.  562.  Ind. — Lynn  v.  Adams,  2  Ind. 
143.  Net). — MeConnell  v.  Dewey,  5  Neb. 
385.  N.  O. — Templeton  v.  Beard,  159 
N.  C.  63,  74  S.  X  735.  S.  C— Mc- 
Kenzie  v.  Chovian,  1  McMull.  222.  Tex. 
Thornton  v.  Springer,  5  Tex.  587.  Vt. 
Daniels  v.  Hathaway,  65  Vt..247,  26  Atl. 
970,  21  L.  E.  A.  377. 

In  Worden  v.  Witt,  4  Ida.  404,  39 
Pac.  1114,  95  Am.  St.  Rep.  70,  the 
court  said:  "As  to  the  second  question 
(Are  the  commissioners  liable  indi- 
vidually), the  law  can  hardly  be  said 
to  be  conclusively  settled,  or  at  least, 
the  decisions  are  not  entirely  har- 
monious. Judge  Cooley,  in  his  work 
on  Torts  (page  379),  says":  'The  rule 
of  official  responsibility,  then,  appears 
to  be  this:  That,  if  the  duty  which 
the  official  authority  imposes  upon  an 
officer  is  a  duty  to  the  public,  a  fail- 
ure to  perform  it,  or  an  inadequate  or 
erroneous  performance,  must  be  a  pub- 
lic, not  an  individual,  injury,  and  must 
be  redressed,  if  at  all,  in  some  form 
of  public  prosecution.  On  the  other 
hand,  if  the  duty  is  a  duty  to  the 
individual,  then  a  neglect  to  perform 
it,  or  to  perform  it  properly,  is  an 
individual  wrong,  and  may  support  an 
individual  action  for  damages.'  In 
applying  this  rule  to  the  case  of  of- 
ficers charged  with  the  duty  of  mak- 
ing and  repairing  highways  and  bridges, 
the  courts  seem  to  be  influenced  largely 
by  the  exigencies  of  the  case  presented, 
or  the  conditions  under  which  it  arises, 
as  for  instance,  in  the  older  and  more 
thickly  populated  states  there  seems  to 
be  a  growing  disposition,  both  by  legis- 
lative action  and  judicial  decisions,  to 
hold  this  class  of  officers,  as  well  as 
the  municipalities  they  represent,  to  a 
more  enlarged  liability.  This  will  be 
made  apparent  by  comparing  the  case 
of  Bartlett  v.  Crozier,  17  Johns.  439,  8 
Am.  Dec.  428,  and  note,  with  Hover 
v.  Barkhoof,  44  N.  Y.  113,  and  other 
recent  decisions.  But  this  change  of 
base  has  not  been  recognized  in"  states 
where  entirely  different  conditions  ex- 
ist.    To  hold  counties  or  county  com- 
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missioners  liable  for  all  injuries  aris- 
ing from  defective  highways,  in  this 
country,  would  result  in  two  very  un- 
desirable conclusions— the  literal  abro- 
gation of  the  office  of  county  commis- 
sioners (for  no  sane  man  would  as- 
sume the  position,  with  such  a  liability 
attached),  and  the  bankruptcy  of  every 
county  in  the  state.  Had  there  been 
any  intention  on  the  part  of  the  legist 
lature  to  impose  such  a  liability  upon 
the  county  commissioners,  they  would 
have  said  so,  ,  by  unequivocal  enact- 
ment." 

40.  Where  direct  personal  injury  « 
occasioned  by  the  separate  but  concur-, 
rent  negligence   of  the  board  of  town 
trustees    and    the    town    marshal,   and  ■ 
failing   to   keep   the   streets  in  repair, 
an  action  will  lie  against  any  one  or 
all   of  them.     Doeg  -6.  Cook,  126  Cal. 
213,  58  Pac.  707,  77  Am.  St.  Rep.  171. 

41.  Doeg  v.  Cook,  126  Cal.  213,  58 
Pae.  707,  77  Am.  St.  Rep.  171.  See 
generally  the  titles  "Officers;"  "Prin- 
cipal and  Surety." 

Since  it  is  proper  for  plaintiff  to 
unite  the  marshal  with  the  trustees, 
and  since  it  is  also  proper  to  unite 
the  sureties  with  the  marshal,  neither 
the  trustees  nor  the  sureties  have  any 
cause  of  complaint  because  they  are 
both  impleaded.  If  the  result  of.  the 
litigation  should  be  to  exonerate  the 
trustees,  the  presence  of  the  sureties 
as  defendants  will  not  affect  them.  If, 
upon  the  other  hand,  the  result  of  the 
litigation  should  be  to  hold  the  trustees 
liable  and  exonerate  the  marshal,  the 
sureties  will  go  out  of  the  case  with 
their  principal,  and  this  can  not  affect 
the  trustees.  If,  again,  judgment 
should  be  rendered  finding  both  the 
marshal  and  the  trustees  liable,  there 
can  be  put  one  satisfaction,  and  so  fe' 
as  the  sureties  are  concerned,  the  re- 
covery will  be  limited  to  the  amount 
of  their  official  bond,  but  it  cannot  he 
injurious  to  the  trustees  to  have  the 
judgment  to  the  extent  of  the  bond- 
men's liability  satisfied  by  them,  pogf 
v.  Cook,  126  Cal.  213,  58  Pae.  707,  77 
Am,  St.  Eep.  171, 
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repair,  such  as  the  adjacent  property-owner,  either  severally,42  or 
jointly,43  the  adjacent  property-owner,  as  a  rule,  not  being  a  necessary 
party  to  an  action  against  the  city.44  But  a  statutory  provision  that 
no  action  shall  be  maintained  against  the  city  unless  the  person  re- 
sponsible for  the  unsafe  condition  of  the  street  shall  be  joined  as  party 
defendant,  gives  the  city  the  right  to  insist,  when  it  is  sued,  that  such 
person  shall  be  joined  as  a  defendant.45 


42.  XT.  S. — Goede  v.  City  of  Colorado 
Springs,  200  Fed.  99.  Colo. — Elliott  v. 
Field,  21  Colo.  378,  41  Pac.  504.  HI. 
City  of  Peoria  v.  Simpson,  110  111.  294, 
51  Am.  Eep.  683;  Severin  ■».  Eddy,  52 
111.  189.  Mo. — Noble  v.  Kansas  City, 
95  Mo.  App.  167,  68  S.  W.  969.  N.  T. 
Davenport  v.  Euckman,  37  N.  T.  568; 
Eider  v.  City  of  Mt.  Vernon,  87  Hun  27, 
33  N.  Y.  Supp.  745.  N.  C— Brown  v. 
Town  of  Louisburg,  126  N.  C.  701,  36 
B.  E.  166,  78  Am.  St.  Eep.  677.  Pa. 
Dutton  v.  Lansdowne  Borough,  198  Pa. 
563,  48  Atl. '494,  82  Am.  St.  Eep.  814, 
53  L.  E.  A.  469;  "Brookville  Borough  v. 
Arthurs,  152  Pa.  334,  25  Atl.  551. 
E.  I.— City  of  Pawtucket  v.  Bray,  20 
B.  I.  17,  37  Atl.  1,  78  Am.  St.  Eep. 
837. 

43.  tT.  S.— Goede  v.  City  of  Colorado 
Springs,  200  Fed.  99.  Colo.— Elliott  v. 
Field,  21  Colo.  378,  41  Pac.  504.  Conn. 
Carstesen  v.  Town  of  Stratford,  67 
Conn.  428,  35  Atl.  276.  111.— City  of 
Peoria  v.  Simpson,  110  111.  294,  51 
Am.  Eep.  683;  Severin  v.  Eddy,  52  111. 
189;  Birch  v.  Charleston  Light,  etc. 
Co.,  113  111.  App.  229.  Mo. — Eeedy  v. 
St.  Louis  Brew.  Assn.,  161  Mo.  523, 
61  S.  W.  859,  53  L.  E.  A.  805;  Noble 
v.  Kansas  City,  95  Mo.  App.  167,  68 
S.  W.  969.  N.  Y.— Davenport  v.  Euck- 
man, 37  N.  Y.  568;  Eider  v.  City  of  Mt. 
Vernon,  87  Hun  27,  33  N.  Y.  Supp.  745. 
E.  I.— City  of  Pawtucket  v.  Bray,  20 
E.  I.  17,  37  Atl.  1,  78  Am.  St.  Eep. 
837.        ' 

But  see  Dutton  v.  Lansdowne  Bor- 
ough, 198  Pa.  563,  48  Atl.  494,  82  Am. 
St.  Eep.  814,  53  L.  E.  A.  469,  holding 
that  both  cannot  be  sued  jointly. 

Under  the  Wisconsin  statute,  a  city 
'  may  be  sued  in  the  same  action  with 
the  one  primarily  liable  for  all  dam- 
ages arising  from  an  injury  through  a 
defect  in  the  street,  execution  against 
the  city  to  be  stayed,  however,  until  an 
execution  against  the  party  primarily 
hahle  has  been  returned  unsatisfied. 
Schaefe'r  v.  City  of  Fond  Du  Lac,  104 
Wis.  39,  80  N.   W.   59  j   Raymond   v. 


City    of    Sheboygan,    76   Wis.    335,    45 
N.  W.  125. 

44.  Kan. — City  of  Topeka  v.  Sher- 
wood, 39  Kan.  690,  18  Pae.  933,  where- 
in defendant  asked  that  such  lot-owner 
be  joined  as  co-defendant  in  the 
case.  Mo. — Badgley  v.  City  of  St.  Louis, 
149  Mo.  122,  50  S.  W.  817;  Norton  v. 
City  of  St.  Louis,  97  Mo.  537,  11  S.  W. 
242;  Noble  v.  Kansas  City,  95  Mo. 
App.  167,  .68  S.  W.  969.  Wis— Som- 
mers  V.  City  of  Marshfield,  90  Wis.  59, 
62  N.  W.  937. 

Where  the  action  is  brought  against 
the  city  alone,  and  the  adjacent  lot- 
owner  is  primarily  liable,  the  city  may 
cause  sucn  person  to  be  made  a  party 
defendant  with  it.  City  of  San  Antonio 
v.  Talerico,  98  Tex.  151,  81  S.  W.  518. 

But  where  there  is  no  primary  liabil- 
ity on  the  part  of  the  owner  or  his 
tenant,  there  is  no  necessity'  for  mak- 
ing either  a  party'  defendant.  George 
v.  St.  Jpseph,  97  Mo.  App.  56,  71  S.  W. 
110. 

45.  Jones  v.  City  of  Minneapolis,  31 
Minn.  230,  17  N.  W.  377,  under  eh. 
8,  §18,  charter  of  Minneapolis  (Sp. 
Laws,  1881,  p.  465). 

The  Connecticut  statute  (§3838,  Gen. 
St.,  Eev.  1902)  which  authorizes  a 
peculiar  statutory  action  when  injury 
happens  "by  reason  of  any  defect  in 
that  part  of  the  highway  which  any 
street  railway  company  is  bound  to 
keep  in  repair,"  against  the  railroad 
company  and  the  city,  does  not  im- 
pliedly authorize  an  action  against  the 
city  alone.  Lavigne  v.  New  Haven,  75 
Conn.  693,  702,  65  Atl.  569. 

In  Missouri,-  charter  provisions  re- 
quiring the  joinder  of  the  city  and  the 
person  through  whose  negligence  or 
wrongful  acts  the  city  is  liable  are  in 
conflict  with  the  general  statutes  which 
authorize  an  injured  party  to  sue  all, 
or  any  one,  of  joint  tort-feasors,  and 
therefore  invalid.  The  persoji  injured 
through  a  defective  sidewalk  or  street 
need,  not  therefore  join  with  the  city, 
the  abutting  property-owner.    Badgley 
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Where  the  liability  of  the  city  depends  on  a  state  of  facts  not 
affecting  its  co-defendant,  and  conversely,  a  joint  action  is  not  main- 
tainable.46 

5.  Pleading.  —  a.  Declaration  or  Complaint.  —  (I.)  in  General 
The  general  rules  of  pleading  are  applicable  to  the  declaration  or  com- 
plaint in  such  an  action.47 


v.  City  of  St.  Louis,  149  Mo.  122,  50 
S.  W.  817;  Noble  v.  Kansas  City,  95 
Mo.  App.  167,  68  S.  W.  969.  But  see 
Mancuso  v.  Kansas  City,  74  Mo.  App. 
138. 

Surety  on  Bond  to  City. — Where  a 
ftatute  provides  that  "whenever  an 
action  is  brought  against  the  city  on  a 
claim  for  which  the  city  would  have 
the  right  of  action  against  another  per- 
son, company  or  corporation,  upon  a 
bond,  the  surety  or  sureties  on  said 
bond  must  be  made  co-defendants  in 
said  action,"  the  surety  on  a  bond, 
conditioned  to  pay  any  and  all  damage 
■resulting  to  the  city  on  account  of  an 
opening  authorized  in  a  street,  is  a 
necessary  party  defendant.  Donovan  v. 
City  of  Oswego,  42  App.  Div.  539,  59 
N.  Y.  Supp.  759.  In  the  absence  of 
such  a  statutory  provision,  however, 
such  a  surety  is  not  a  necessary  party 
defendant.  See  McGowan  v.  City  of 
Watertown,  130  Wis.  555,  110  N.  W. 
402. 

Method  of  Taking  Objection. — The 
city,  if  sued  alone,  must  raise  the  ob- 
jection by  demurrer  or  answer.  If  it 
raise  the  objection  by  answer,  it  must 
name  the  person  who  should  be  joined 
as  defendant,'  and  the  proof  must  sus- 
tain the  plea.  Jones  v.  City  of  Min- 
neapolis, 31  Minn.  230,  17  N.  W.  377. 

Waiver.— Where  the  plaintiff  has 
made  such  other  party  a  party  defend- 
ant and  afterwards  dismisses  the  action 
as  to  him  against  the  objection  of  the 
city,  if  the  defendant  then  files  its 
answer  and  proceeds  to  trial,  it  waives 
the  right  to  afterwards  insist  that  the 
suit  was  prosecuted  in  violation  of  the 
provisions  of  the  statute.  Mancuso  v. 
Kansas  City,  74  Mo.  App.  138. 

46.  Mass. — Mooney  v.  Edison  Elec, 
etc.  Co.,  185  Mass.  547,  70  N.  E.  933. 
Minn. — Trowbridge  v.  Forepaugh,  14 
Minn.  133.  Ohio. — Zeigler  v.  Ashley,  7 
Ohio  N.  P.  388.  Pa.— See  Dutton  v. 
Lansdowne  Borough,  198  Pa.  563,  48 
Atl.  494,  82  Am.  St.  Bep.  814,  53  L.  E. 
A.  469. 

The  fact  that  a  city  was  incorporated 
out  of  territory  that  formerly  belonged 
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to  a  town  in  which  the  aecident  oc- 
curred, and  that  people  in  such  ter- 
ritory took  part  in  the  election  of  the 
highway  commissioners  of  the  town, 
does  not  require  the  joinder  of  the  city 
as  a  defendant  in  the  action  for  in- 
juries resulting  from  the  accident. 
Embler  v.  Town  of  Wallkill,  132  N.  Y. 
222,  30  N.  E.  404. 

47.  See  generally  the  titles  "Cause 
of  Action;"  "Conclusions  of  Law;" 
"Declaration  and  Complaint;"  "In- 
juries to  Persons  and  Property;"  "Mu- 
nicipal Corporations;"  "Negligence;'' 
"Pleading;"  and  Slowey  v.  Village  of 
Grand  Bidge,  95  HI.  App.  39;  Town 
of  Boyal  Center  v.  Bingaman,  37  Ind. 
App.  626,  77  N\  E.  811;  and  the  cases 
throughout  this  section. 

Mere  incidental  facts  need  not  be 
pleaded.  Smith  v.  City  of  Tacoma,  51 
Wash.  101,  98  Pac.  91,  21  L.  R.  A. 
(N.  S.)  1018. 

That  which  is  regularly  matter  of 
defense  need  not  be  negatived  in  the 
complaint.  Amos  v.  Pon  du  Lac,  46  Wis. 
695,  1  N.  W.  346. 

Mere  conclusions  must  not  be  alleged 
therein.  Hungerf  ord  v.  Village  of  Wav- 
erly,  109  N.  Y.  Supp.  438;  Herndon  0. 
Salt  Lake  'City,  34  Utah  65,  95  Pac. 
646,  131  Am.  St.  Bep.  827. 

Joint  Defendants. — Where  it  is  sought 
to  charge  two  defendants,  the  com- 
plaint must  allege  facts  showing  a  joint 
liability  on  the  part  of  hoth  defend- 
ants, or  it  is  fatal  on  general  demurrer. 
Oliver  v.  City  of  Denver,  13  Colo.  App. 
345,  57  Pac.  729.  And  see  Elliott  «. 
Field,  21  Colo.  378,  41  Pac.  504. 

For  sufficient  complaints,  see  the  fol- 
lowing cases:  Ala. — City  of  Birming- 
ham v.  Gordon,  167  Ala.  334,  52  So. 
430.  Fla. — City  of  Pensacola  v.  Jones, 
58  Fla.  208,  50  So.  874.  Ga.— Trippe 
v.  Atlanta  City,  68  Ga.  834.  Ind.— (Sty 
of  Goshen  v.  Alford,  154  Ind.  58,  55 
N.  E.  27:  City  of  New  Alhany  v.  Mc- 
Culloch,  127  Ind.  500,  26  N.  E.  WU; 
City  of  Portland  v.  Taylor,  125  Ind. 
522,  25  N.  E.  459;  City  of  Tipton  ft 
Freeman,  45  Ind.  App.  76,  90  N.  K 
lOlj  City  of  La  Fayette  $.  West,  43 
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(II.)  Particular  Averments.  —  (A.)  Duty  op  Defendant  To  Bepair.  —  The 
declaration  or  complaint  must  show  a  duty  on  the  part  of  the  defend- 
ant to  keep  the  highways  and  streets  in  repair.48  But  where  such 
duty  is  imposed  by  general  statutory  provisions,  of  which  the  court 
is  bound  to  take  notice,  it  is  only  necessary,  if  indeed,  it  be  necessary 
at  all,  to  aver  the  existence  of  this  duty  by  way  of  inducement  ;i0  and 
this  is  done  with  sufficient  certainty  by  alleging  in  terms  that  the  de- 
fendant was  bound  to  keep  the  highway  or  street  in  repair.50 

In  no  case,  however,  is  it  necessary  to  allege  in  terms  that  it  was 
the  duty  of  the  defendant  to  keep  the  highway  or  street  in  a  reason- 
ably safe  condition  ;n  it  is  sufficient  if  the  petition  alleges  facts  from 
which  that  duty  follows  as  a  necessary  legal  consequence.53    Nor  is  it 


Ind.  App.  325,  87  N,  E.  550;  City  of 
Frankfort  ft  Coleman,  19  Ind.  App. 
368,  49  N.  E.  474,  65  Am.  St.  Eep.  412. 
Kan. — Kansas  City  ft  Smith,  8  Kan. 
App.  82,  54  Pac.  329;  Pleasant  Grove 
Twp.  ft  Ware,  7  Kan.  App.  648,  53  Pac. 
885.  Ky. — City  of  Covington  ft  Boll- 
winkle,  121  S.  W.  664.  Me. — Moody  ft 
Inhab.  of  Camden,  61  Me.  264.  Md. 
Havre  de  Grace  ft  Fletcher,  112  Md. 
562,  77  Atl.  114.  Miss.— McCauley  ft 
Greenville  City,  37  So.  818.  Mo.— "Walk- 
er ft  Point  Pleasant,  49  Mo.  App.  244. 
N.  Y.— Dye  ft  Town  of  Cherry  Greek, 
87  Misc.  207,  149  1ST.  Y.  Supp.  497. 
S.  C. — McLees  ft  City  of  Anderson,  82 
S.  0.  565,  64  S.  E.  750.  Wis.— Bell  ft 
Town  of  Lessor,  143  Wis.  557,  128  N. 
W.  52;  Whitty  ft  City  of  Oshkosh,  106 
Wis.  87,  81  N.  W:  992. 

48.  Colo. — Oliver  ft  City  of  Denver, 
13  Colo.  App.  345,  351,  57  Pac.  729. 
Conn.— Dyer  ft  City  of  Danbury,  85 
Conn.  128,  81  Atl.  958,  39  L. '  E.  A. 
(N.  S.)  405,  1913  A  Ann.  Cas.  784; 
Hewison  ft  New  Haven,  34  Conn.  136, 
91  Am.  Dec.  718.  Ind.— City  of  La 
Porte  ft  Osborn,  43  Ind.  App.  100,  86 
N.  E.  995;  City  of  La  Fayette  ft  West, 
43  Ind.  App.  325,  87  N.  E.  550;  City  of 
Vincennes  ft  Spees,  35  Ind.  App.  389, 
74  N.  E.  277.  Md.— Havre  de  Graee 
ft  Fletcher,  112  Md.  562,  77  Atl.  114. 
Mo. — Coulter  ft  City  of  Independence, 
168  Mo.  App.  710,  154  S.  W.  860.  E.  I. 
Sneeson  ft  Kupfer,  21  E.  I.  560,  45 
Atl.  579. 

Direct  averment  of  duty  as  a,  con- 
clusion, see  5  Standard  Pboc.  213. 

Where  the  action  is  brought  against 
a  highway  commissioner  individually, 
it  is  proper  to  allege  in  the  body  of 
the  complaint  that  he  was  a  commis- 
sioner of  highways,  for  the  purpose  of 
showing  that  he  had  a  duty  to  perform. 


Campbell  ft  Powers,  155  App.  Div.  862, 
140  N.  Y.  Supp.  675. 

Duty  at  Time  Accident  Happened. 
Corey  ft  Bath,  35  N.  H.  530. 

49.  City  Council  of  Montgomery  ft 
Wright,  72  Ala.  411,  420,  47  Am.  Eep. 
422. 

It  has  been  held  that  no  averment  is 
necessary  in  such  case.  Mass. — Cronan 
v.  Woburn,  185  Mass.  91,  70  N.  E.  38; 
Bead  ft  Inhab.  of  Chelmsford,  16  Pick. 
128.  Tex. — Thompson  ft  City  of  Corpus 
Christi  (Tex.  Civ.  App.),  38  S.  W.  373. 
W.  Va. — Michaelson  ft  City  of  Charles- 
ton, 71  W.  Va.  35,  75  S.  E.  151;  Hysell 
ft  Central  City,  64  W.  Va.  133,  61  S.  E. 
43. 

50.  City  Council  of  Montgomery  ft 
Wright,  72  Ala.  411,  47  Am.  Eep.  422; 
Town  of  Griswold  ft  Gallup,  22  Conn. 
208. 

Control  of  Sidewalk. — It  is  unneces- 
sary to  allege  that  the  city  authorized 
the  construction  of  the  alleged  defective 
sidewalk,  or  that  it  had  adopted  it  as 
its  own,  or  that  it  owned  said  side- 
walk. Haire  ft  City  of  Kansas,  76  Mo. 
438. 

51.  Ala.— Wells  ft  Gallagher,  144 
Ala.  363,  39  So.  747,  113  Am.  St.  Eep. 
50,  3  L.  E.  A.  (N.  S.)  759.  Ind.— City 
pf  Indianapolis  ft  Keeley,  167  Ind.  516, 
79  N.  E.  499.  Mo.— Coulter  ft  City  of 
Independence,  168  Mo.  App.  710,  154 
S.  W.  860. 

A  mere  allegation  of  duty,  without 
a  statement  of  facts  showing  such  duty, 
is  not  sufficient,  being  a  mere  conclu- 
sion'. Hungerford  ft  Village  of  Waver- 
ly,  109  N.  Y.  Supp.  438;  Herndon  ft 
Salt  Lake  City,  34  Utah  65,  95  Pac. 
646,  131  Am.  St.  Eep.  827;  5  Standard 
Proc.  213. 

52.  Ala.— Wells  ft  Gallagher,  1^4 
Ala.  363,  39  So.  747,  113  Am.  St.  Eep. 
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necessary  to  refer  to  or  specially  set  out  the  statute  imposing  the  liabil- 
ity upon  the  defendant,  where  the  declaration  or  complaint  sets  forth 
every  fact  necessary  to  constitute  a  cause  of  action  under  the  statute.53 

Funds  on  Hand. —  It  is  not  necessary  for  the  plaintiff  to  allege  that 
the  defendant  had  funds  at  his  disposal  which  he  could  use  in  order 
to  make  the  necessary  repairs  in  a  highway  or  street.54 

(B.)  Negligence  on  Pakt  of  Defendants  ' — The  declaration  or  com- 
plaint in  such  an  action  is  insufficient  unless  it  charges  negligence  on 
the  part  of  the  defendant  in  permitting  the  defect  or  obstruction,58 


50,  3  L.  E.  A.  (1ST.  S.)  759.  Ind.— City 
of  Indianapolis  v.  Keeley,  167  Ind.  516, 
79  N.  E.  499.  Mo.— Coulter  v.  City  of 
Independence,  168  Mo.  App.  710,  154 
S.  W.  860.  Tex.— Thompson  v.  City  of 
Corpus  Christi  (Tex.  Civ.  App.),  38  S. 
W.  373. 

"The  statement  found  in  many  such 
petitions  that  'it  was  the  duty  of  the 
defendant  to  at  all  times  keep  the 
street  in  reasonably  safe  condition'  is 
in  reality  a  legal  conclusion  arising 
from  the  other  facts  pleaded,  and  if 
those  facts  are  so  pleaded  as  to  neces- 
sarily raise  the  conclusion  on  the  face 
of  the  petition,  the  pleading  is  good 
even  if  the  above  quoted  allegation  is 
not  stated  in  so  many  words. ' '  Coulter 
v.  City  of  Independence,  168  Mo.  App. 
710,  154  S.  W.  860. 

Where  the  complaint  plainly  and 
directly  avers  that  the  place  where  the 
plaintiff  was  injured  was  a  public 
street  of  the  city,  and  that  he  was 
at  the  time  a  traveler  thereon,  it  suffi- 
ciently alleges  the  duty  on  the  part 
of  the  city.  La  Porte  v.  Osborn,  43 
Ind.  App.  100,  86  N.  B.  995. 

Explosive  on  Highway. — The  law 
clearly  implies  a  duty  not  to  place, 
or  cause  to  be  placed,  or  cause  to  re- 
main, in  the  public  highway,  a  bomb 
or  explosive  capable  of  inflicting  in- 
jury by  being  exploded.  Where,  there- 
fore, the  complaint  alleges  that  the 
bomb  or  explosive  which  produced  the 
injury  was  caused  to  be  or  remained 
in  a  public  alley  in  the  city  of  B, 
and  that  this  was  negligently  done,  and 
as  a  proximate  cause  of  such  negli- 
gence the  plaintiff  received  his  injuries, 
the  law  implies  a  duty,  and  it  was  there- 
fore not  necessary  to  aver  it  in  terms 
in  the  complaint.  Wells  v.  Gallagher, 
144  Ala.  362,  39  So.  747,  113  Am.'  St. 
Bep.  50,  3  L.  B.  A.  (N.  S.)  759. 

53.  Conn.— Town  of  Griswold  v.  Gal- 
lop, 22  Conn.  208,  declaration  which 
contained  no  such  averment  not  insuffi- 
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cient  on  that  account.  Mass. — Real  ,&* 
Inhab.  of  Chelmsford,  16  Pick.  128; 
Seed  v.  Inhab.  of  Northfield,  13  Pick. 
94,  23  Am.  Dec.  662.  Mien.— Clark  v. 
Village  of  North  Muskegon,  88  Mich. 
308,  50  N.  W.  254,  declaration  need 
not  expressly  refer  to  statute.  S.  C. 
Smith  v.  Gilreath,  69  S.  C.  353,  48  S.  E. 
262. 

In  Olark  v.  North  Muskegon,  88  Mich. 
308,  50  N.  W.  254,  the  court  said:  "We 
see  no  reason  for  requiring  the  pleader 
to  expressly  refer  to  the  statute.  He 
must  make  a  case  bringing  the  defend- 
ant within  the  liability  created  by  the 
statute.  When  this  is  done,  the  de- 
fendant cannot  be  misled,  nor  can  any 
doubt  exist  but  that  the  declaration 
is  framed  under  the  statute."  Smith 
v.  Gilreath;  69  S.  C.  353,  48  S.  E.  262. 

54.  Smith  v.  Zimmer,  45  Mont.  282, 
125  Pac.  420;  Hayner  v.  Town  of 
Schaghticoke,  126  App.  Div.  498,  110 
N.  Y.  Supp.  714.      ' 

The  question  of  defense  based  upon 
such  matter  must  be  determined  upon 
an  answer.  Smith  v.  Zimmer,  45  Mont. 
282,  125  Pac.  420. 

For  treatment  of  identical  proposition 
in  connection  with  action  for  injuries 
from  a  defective  bridge,  see  infra,  HI, 
C,  3,  b. 

55.  See  generally  the  title  "Neg- 
ligence." 

56.  Fla.— City  of  Daytona  v.  Edson, 
46  Fla.  463,  34  So.  954;  City  of  Or- 
lando' v.  Heard,  29  Fla.  581,  11  So. 
182.  Ind.— Town  of  Rushville  V.  P°e, 
85  Ind.  83;  City  of  Ft;  Wayne  v.  De 
Witt,  47  Ind.  391;  Town  of  Koyal  Cen- 
ter v.  Bingaman,  37  Ind.  App.  626,  77 
N.  E.  811.  Ohio.— Village  of  Groveport 
v.  Bradfield,  2  Ohio  C.  C.  145..  va. 
McCoull  v.  Manchester,  4  S.  E.  848.       ■ 

And  see  generally  the  cases  cited 
throughout  this  section. 

"We  know  of  no  rule  which  will 
dispense  with  the  averment  of  negli- 
gence, where  a  recovery  is  sought  on 
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though,  in  an  action  against  a  public  corporation,  it  is  not  necessary  to 
designate  the  particular  officer  who  has  been  negligent.57  The  com- 
plaint should  show  negligence  at  the  time  of  the  injury  to  the  plain- 
tiff,58 and  at  the  particular  place  where  the  accident  occurred.59 
It  should  also  show  that  such  negligence  was  the  cause  of  the  plaintiff's 
injury.60  That  such  was  the  case  need  not  be  averred  in  direct  and 
positive  terms,  however.61 

account  of  the  default  of  a  municipal 
corporation  in  the  care  of  its  streets, 
■whereby  injury  is  sustained.  "Where 
there  is  no  negligence  there  is  no 
liability.  It  is  the  gist  of  the  action, 
and  a  failure  to  charge  it  by  express 
averment  or  by  language  from  which 
it  can  be  fairly  inferred,  is  fatal." 
Village  of  Groveport  v.  Bradfield,  2 
Ohio  C.  C.  145. 

Negligence  Signifies  Omission  of  Of- 
ficial Duty. — In  an  allegation  that  the 
commissioners  of  the  town  have  been 
guilty  of  negligence  in  omitting  to  erect 
a  barrier*  on  the  side  of  the  road  at 
the  place  where  the  plaintiff  received 
his  injuries,  and  leaving  the  same  in 
an  unsafe  and  dangerous  condition,  the 
term  negligence  signifies  an  omission 
of  official  duty.  Ivory  v.  Town  of 
Deerpark,  6  N.  Y.  St.  2. 

57.  Duhkin  v.  City  of  Hoquiam,  56 
"Wash.  47,  105  Pac.  149. 

An  allegation  of  a  defective  condi- 
tion of  a  highway,  when  coupled  with 
an  allegation  of  the  negligence  of  the 
town  in  permitting  such  condition, 
should  be  construed  to  be  an  allegation 
of  the  negligence  of  the  highway  com- 
missioner of  the  town,  and  the  com- 
plaint is  not  defective  because  of  a 
failure  to  allege  the  negligence  of  the 
particular  officer  for  whose  act  the-  town 
is  made  liable.  Clark  v.  Town  of  Co- 
pake,  142  App.  Div.  202,  126  N.  T. 
Supp.  982. 

58.  Cotter  v.  Lindgren,  106  Cal.  602, 
19  Pac.  950,  46  Am.  St.  Eep.  255; 
ElufEton  v.  Mathews,  92  Ind.  213;  City 
of  Huntington  v.  Stuver,  41  Ind.  App. 
171,  83  N.  E.  518;  City  of  Hammond 
v.  Winslow,  33  Ind.  App.  92,  70  K.  E. 
819.  ' 

59.  See  City  of  Logansport  v.  Kihm, 
159  Ind.  68,  64  N.  E.  595. 

A  charge  of  negligence  respecting 
streets  generally  is  too  vague  to  be  re- 
garded as  charging  negligence  at  the 
particular  plaee  where  the  accident  oc- 
curred. Phister  v.  Maysville  City,  4  Ky. 
L.  Eep.  631. 

60.  Ga.— City  of  Columbus  v.  Anglin, 


120  Ga.  785,  48  S.  E.  318.  HI.— Slowey 
v.  "Village  of  Grand  Eidge,  95  111.  App. 
39.  Ind. — City  of  Logansport  v.  Kihm, 
159  Ind.  68,  64  N".  E.  595;  Bluff  ton  v. 
Mathews,  92  Ind.  213;  City  of  Craw 
fordsville"  v.  Van  Cleave,  39  Ind.  App. 
574,  77  N.  E.  1149;  Town  of  Sellers- 
burg  v.  Ford,  39  Ind.  App.  94,  79  N.  K 
220;  Town  of  Eoyal  Center  v.  Bing- 
aman,  37  Ind.  App.  626,  77  N".  E.  811; 
City  of  Hammond  v.  Winslow,  33  Ind. 
App.  92,  70  K  E.  810;  City  of  Hunting- 
ton v.  Burke,  21  Ind.  App.  655,  52  N.  E. 
415.  Minn. — Kleopfert  v.  City  of  Min- 
neapolis, 90  Minn.  158,  95  N".  W.  908. 
E.  I". — See  Lee  v.  Union  E.  Co.,  12  E.  I. 
383,  34  Am.  Eep.  668.  Utah.— Soule  v. 
"Weatherby,  39  Utah  580,  118  Pac.  833, 
1913  E  Ann.  Cas.  75.  Wash.— See 
Shearer  v.  Town  of  Buckley,  31  Wash. 
370,  72  Pae.  76.  W.  Va. — Waggener  v. 
Town  of  Point  Pleasant,  42  W.  Va.  798, 
26  S.  E.  352.  Wis.— Bodah  v.  Town  of 
Deer  Creek,  99  Wis.  509,  75  N".  W.  75; 
Susenguth  v.  Town  of  Eantoul,  48  Wis. 
334,  4  N.  W.  328. 

61.  Soule  v.  Weatherby,  39  Utah  580, 
118  Pac.  833,  1913  E  Ann.  Cas.  75. 

If  sufficient  facts  are  alleged  from 
which  the  inference  that  the  negligence 
relied  on  was  the  proximate  cause  of 
the  injury  necessarily  and  unavoidably 
follows,  nothing  else  is  required.  Soule 
v.  Weatherby,  39  Utah  580,  118  Pae. 
833,  1913  E  Ann.  Cas.  75. 

For  sufficient  allegations,  see  Mich. 
Alexander  v.  City  of  Big  Eapids,  76 
Mich.  282,  42  N.  W.  1071.  Minn. 
Kleopfert  v.  City  of  Minneapolis,  90 
Minn.  158,  95  N.  W.  908.  Mont. 
Townsend  v.  City  of  Butte,  41  Mont. 
410,  109  Pac.  969.  Wis.— Bell  v.  Town 
of  Lessor,  143  Wis.  557,  128  N.  W.  52. 

In  Kleopfert  v.  City  of  Minneapolis, 
90  Minn.  158,  95  1ST.  W.  908,  the  allega- 
tion in  this  respect  was  to  the  effect 
that  the  plaintiff,  solely  by  reason  of 
the  negligence  of  the  eity  in  stretching 
and  maintaining  a  rope  across  the 
street,  was  forced,  in  order  to  avoid 
the  rope,  to  run  his  bicycle  which  Be 
was  riding'  against  a  wagon  standing 
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How  Charged,  —  It  is  not  indispensable  that  the  declaration  should 
charge  in  terms  that  the  defendant  was  negligent,  if  the  acts  of  them- 
selves constitute  negligence.62  On  the  other  hand,  a  general  allega- 
tion of  negligence  on  the  part  of  the  defendant,  without  facts  showing 
negligence,  is  insufficient.63 

(C.)  Want  or  Contributory  Negligence  on  Part  op  Plaintiff.  —  The 
conflict  in  the  authorities  which  prevails  generally  upon  the  question 
whether  contributory  negligence  must  be  negatived  by  the  plaintiff,  is 
found  in  this  class  of  actions,64  courts  in  some  states  holding  that  he 


in  the  street,  whereby,  without  negli- 
gence on  his  part,  he  was  injured.  This 
was  not  a  mere  conclusion,  but  the  al- 
legation of  a  fact,  and  it  fairly  appeared 
from  the  complaint  that  the  alleged  neg- 
ligence was  the  cause  of  the  injury 
complained  of. 

62.  Ind  —  Town  of  Royal  Center  v. 
Bingaman,  37  Ind.  App,  626,  77  N.  E. 
811.  Mo. — Fairall  v.  Cameron,  97  Mo. 
App.  1,  70  S.  W.  929.  Utah.— Soule 
v.  Weatherby,  39  Utah  580,  118  Pac. 
833,  1913  E  Ann.  Cas.  75. 
See  the  title  "Negligence." 
Sufficient  Averments  of  Negligence. 
Ind. — Senhenn  v.  City  of  Evansville, 
140  Ind.  675,  40  N.  E.  69;  City  of  La 
Payette  v.  West,  43  Ind.  App.  325,  87 
N.  E.  550.  Kan. — City  of  Iola  v.  Farmer, 
72  Kan.  620,  84  Pac.  386;  City  of 
Eskridge  v.  Lewis,  51  Kan.  376,  32 
Pac.  1104.  Mich. — Griswold  v.  City  of 
Ludington,  116  Mich.  401,  74  N.  W. 
663.  Mo. — Townsend  v.  City  of  Joplin, 
139  Mo.  App.  394,  123  S.  W.  474;  Pair- 
all  v.  Cameron,  97  Mo.  App.  1,  70  S.  W. 
929.  Mont. — Townsend  v.  City  of  Butte, 
41  Mont.  410,  109  Pac.  969;  Storm  v. 
City  of  Butte,  35  Mont.  385,  89  Pac 

726.  Neb.— City  of  Aurora \.  Cox,  43 

Neb.  727,  62  N.  W.  66.    N.  C Darden 

v.  Town  of  Plymouth,  82  S.  E.  829. 
Tex.— Thompson  v.  City  of  Corpus 
Christi  (Tex.  Civ.  App.),  38  S.  W.  373. 
W.  Va.— Hysell  v.  Central  City,  64  W. 
Va.  133,  61  S.  E.  43. 

A  petition  sufficiently  charges  negli- 
gence against  a  city  when  it  alleges 
facts  from  which  a  person  may  reason- 
ably infer  that  the  street  was  not  kept 
in  a  condition  reasonably  safe  for  pub- 
lic travel.  It  is  not  necessary  that 
such  inference  should  be  a  necessary  one 
from  the  facts  alleged  in  the  petition. 
It  is  sufficient  if  it  be  a  reasonable  in- 
ference.   City  of  Aurora  v.  Cox,  43  Neb. 

727,  62  N.  W.  66. 

_  Where  the  allegations  of  a  declara- 
tion show  that  a  •  city  was  negligent 
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in  not  keeping  its  streets  in  repair,  it 
is  not  necessary  to  allege  additional 
negligence  in  not  keeping  the  streets 
lighted  so  as  to  warn  pedestrians  of 
danger  caused  by  the  negligence  of 
the  city.  City  of  Pensacola  v.  Jones, 
58  Pla.  208,  50  So.  874;  City  of  Evans- 
ville v.  Pifer,  51  Ind.  App.  646,  100 
N.  E.  110.  But  see  Soule  v.  Weather- 
by,  39  Utah  580,  118  Pac.  833,  1913 
E  Ann.  Cas.  75,  holding  that  one  who 
seeks  to  recover  for  a  personal  injury 
which  he  alleges  was  caused'by  reason 
of  the  negligent  omission  to  place  signs 
or  signals  or  to  put  up  guards  or  bar- 
riers must  allege  and  prove  that  the 
street  was  unsafe  and  dangerous  with- 
out signs  or  signals,  or  without  guards 
or  barriers.  This  is  so  because  it  is 
the  dangerous  condition  which  requires 
the  person  causing  it  to  act,  and  it  is 
his  failure  to  act  when  he  ought  to  act 
which  constitutes  the  negligence. 

Insufficient  Charges  of  Negligence. 
Ind. — City  of  Indianapolis  v.  Crans,  28 
Tnd.  App.  584,  63  N.  E.  478.  N.  T. 
Hungerf ord  v.  Village  of  Waverly,  109 
N.  Y.  Supp.  438.  Ohio.— Chase  v.  City 
of  Cleveland,  44  Ohio  St.  505,  9  N.  E. 
225,  58  Am.  Rep.  843. 

63.  Colo.— See  City  of  La  Junta  ft 
Burns,  46  Colo.  436,  104  Pac.  941,"  hold- 
ing that  while  a  general  allegation  of 
negligence  may  possibly  be  sufficient 
upon  demurrer,  it  is  not  sufficient  on 
motion  to  make  more  definite  and  cer- 
tain. Fla.— City  of  Daytona  v.  Edson, 
46  Pla.  463,  34  So.  954;  City  of  Orlando 
v.  Heard,  29  Pla.  581,  11  So.  182.  Mi 
Phelps  v.  Bd.  of  Comrs.,  117  Md.  175, 
82  Atl.  1058.  Mont— Pullen  v.  City  of 
Butte,  38  Mont.  194,  99  Pac.  290,  21 
L.  R.  A.  (N.  S.)  42. 

But  see  Roblee  v.  Town  of  Indian 
LaEe,  11  App.  Div.  435,  42  N.  T.  Supp. 
326.  And  see  more  fully  the  MM 
"Negligence."  ..... 

64.  See  generally  the  title  "Neg- 
ligence." 
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must66  and  in  others  that  he  need  not  aver  lack  of  fault  on  his  own 
part.68 

In  negativing  contributory  negligence  on  the  part  of  the  plaintiff,  it 
is  sufficient  to  aver  generally  that  the  plaintiff  was  without  fault.*" 
Where  such  general  averment  is  made,  it  is  not  necessary  to  state  that 


65.  Ga— Kent  v.  So.  Bell  Tel.  &  T. 
Co.,  120  Ga.  980,  48  S.  E.  399.  Ind. 
President,  etc.  v.  Dusouchett,  2  Ind 
586,  74  Am.  Dee.  467.  la. — Fernbach 
v.  City  of  Waterloo,  76  Iowa  598,  41 
N.  W.  370.  S.  C— Stone  v.  City  of 
Florence,  94  S.  C.  375,  78  S.  E.  23; 
McLees  v.  City  of  Anderson,  82  S.  C. 
565,  64  S.  E.  750;  Walker  v.  Chester 
County,  40  S.  C.  342,  18  S.  E.  936. 

66.  Fla.— Orlando  City  v.  Heard,  29 
Fla.  581,  11  So.  182.  Kan.— Reading 
Twp.  v.  Telfer,  57  Kan.  798,  48  Pac. 
134,  57  Am.  St.  Eep.  355;  City  of 
Eskridge  v.  Lewis,  51  Kan.  376,  32  Pac. 
1104.  Ky. — City  of  Henderson  v.  Size- 
more,  31  Ky.  L.  Rep.  1134,  104  S.  W. 
722;  Board,  etc  of  Frankfort  v.  Chinn, 
89  S.  W.  188.  Mont— Nilson  v.  City  of 
Kalispell,  47  Mont.  416,  132  Pac.  1133. 
But  see  Snook  v.  City  of  Anaconda,  26 
Mont.  128,  66  Pac.  756.  N.  H.— Corey 
v.  Bath,  35  N.  H.  530.  Va.— City  of 
Winchester  «.  Carroll,  99  Va.  727,  40 
S.  E.  37.  Wash.— Randall  v.  City  of 
Hoquiam,  30  Wash.  435,  70  Pac.  1111. 
W.  Va. — Michaelson  v.  City  of  Charles- 
ton, 71  W.  Va.  35,  75  S.  E.  151;  Wag- 
gener  v.  Town  of  Point  Pleasant,  42 
W.  Va.  798,  26  S.  E.  352;  Sheff  v.  City 
of  Huntington,  16  W.  Va.  307. 

Such  an  allegation  is  substantially 
involved  in  the  averment  that  the  in- 
jury complained  of  was  occasioned  by 
the  defendant's  negligence.  Orlando 
City  v.  Heard.  29  Fla.  581.  11  So. 
182. 

A  statute  giving  a  right  of  action 
against  counties  and  townships  in 
favor  of  persons  who,  without  con- 
tributory negligence,  sustain  damages 
by  reason  of  defective  highways, 
changes  the  burden  of  neither  plead- 
ing nor  proof,  so  as  to  require  a  plain- 
tiff suing  for  damages  for  injuries 
caused  by  such  defects  to  allege  or 
prove  non-negligence  on  his  part.  Read- 
ing Twp.  v.  Telfer,  57  Kan.  798,  48 
Pac.  134,  57  Am.  St.  Rep.  355,  under 
Gen.  St.,  1889,  §7134.  But  see  contra, 
Walker  v.  Chester  County,  40  S.  C.  342, 
18  S.  E.  936. 

67.  Ind.— Town  of  New  Castle  v. 
Grubbs,  171  Ind.  482,  492,  86  N.  E. 
757;  City  of  Indianapolis  v.  Keeley, 


167  Ind.  516,  79  N.  E.  499;  City  of 
Elkhart  v.  Witman,  122  Ind.  538,  23 
N.  E.  796;  City  of  Washington  v.  Small, 
86  Ind.  462,  466;  Town  of  Rushville 
v.  Poe,  85  Ind.  83;  Murphy  v.  City  of 
Indianapolis;  83  Ind.  76;  Wilson  v. 
Trafalgar,  etc  R.  Co.,  83  Ind.  326;  City 
of  Huntington  v.  Breen,  77  Ind.  29; 
Town  of  Salem  v.  Goller,  76  Ind.  291; 
City  of  Huntingburgh  v.  First,  15  Ind. 
App.  552,  43  N.  E.  17.  la.— Hobbs  v. 
City  of  Marion,  123  Iowa  726,  99  N.  W. 
577.  Mich. — MeKormick  v.  West  Bay 
City,  110  Mich.  265,  68  N.  W.  148.  Mont. 
See  Snook  v.  City  of  Anaconda,  26  Mont. 
128,   66  Pac.   756. 

See  generally  the  title  "Negligence." 

Where  the  complaint  alleges  that  the 
injury  occurred  without  the  fault  of 
the  plaintiff  it  will  be  sustained,  unless 
it  clearly  appears,  from  the  facts  spe- 
cifically stated,  that  there  was  negli- 
gence on  his  part  which  contributed 
to  the  injury.  City  of  Columbus  v. 
Strassner,  124  Ind.  482,  25  N.  E.  65; 
City  of  Elkhart  v.  Witman,  122  Ind.  538, 
23  N.  E.  796;  City  of  Huntingburgh  V. 
First,  15  Ind.  App.  552,  43  N.  E.  17. 

Sufficient  Allegation  That  Plaintiff 
Exercising  Ordinary  Care. — A  state- 
ment in  a  declaration  that  at  the  time 
of  the  accident,  by  which  the  injury 
sued  for  was  incurred,  "the  plaintiff 
was  walking  along  and  across  the  high- 
way in  the  due  prosecution  of  his  busi- 
ness, and  in  a  proper  manner,"  is  a 
sufficient  allegation,  after  verdict,  that 
the  plaintiff  was,  at  the  time,  in  the 
exercise  of  ordinary  care.  Raymond 
v.  City  of  Lowell,  6  Cush.  (Mass.)  524, 
53  Am.  Dec  67. 

Servant's  Negligence.  —  Where  the 
complaint  states  that  the  wagon,  team 
and  driver  were  the  plaintiff's,  and  that 
the  plaintiff  was  riding  with  the  driver 
at  the  time  of  the  injury,  an  allega- 
tion therein  that  the  injury  was  sus- 
tained without  any  fault  of  the  plain- 
tiff is  equivalent  to  an  allegation  that 
neither  the  plaintiff  nor  his  servant 
were  at  fault,  since  the  negligence  of 
the  servant  is  the  negligence  of  the 
master,  when  committed  in  the  service 
and  connected  with  the  employment. 
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the  plaintiff  did  not  know  of  the  defect  or  obstruction,68  and  a  com- 
plaint  is  not  bad  simply  because  it  shows  such  knowledge  on  the  part 
of  the  plaintiff.09  Of  course,  if  the  declaration  shows  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  it  is  demurrable.70 

(D.)  Description  of  Highway  and  Place  op  Defect. —  The  declaration 
or  complaint  should  describe  the  street  or  highway  on  which  the  acci- 
dent occurred.71  show  that  it  is  within  the  corporate  limits  of  the  de- 
fendant municipality,72  and,  if  under  the  statute,  no  liability  on  the 


Town  of  Albion  v.  Hetrick,  90  Ind.  545, 
46  Am.  Bep.  230. 

68.  City  of  Bloomington  v.  Bogers, 
83  Ind.  261;  City  of  Elwood  v.  Laugh- 
lin,  29  Ind.  App.  667,  65  N.  E,  18; 
•City  of  Denison  v.  Sanford,  2  Tex.  Civ. 
App.  661,  21  S.  W.  784. 

69.  Evans  v.  City  of  Atlanta, '  139 
Ga.  443,  77  S.  E.  378;  Murphy  v.  City 
of  Indianapolis,  83  Ind.  76;  Town  of 
Elkhart  v.  Bitter,  66  Ind.  136;  City  of 
La  Payette  v.  West,  43  Ind.  App.  325, 
87  N.  E.  550.  • 

A  general  allegation  of  freedom  from 
fault  in  a  complaint  for  damages  for 
a  personal  injury  caused  by  a  fall  upon 
a  defective  sidewalk  is  not  overcome 
by  facts  pleaded  showing  that  the  con- 
dition of  the  sidewalk  was  such  that  its 
defects  could  be  observed  by  persons 
passing  over  it.  City  of  Bedford  V. 
Woody,  23  Ind.  App.  231,  53  N.  •  E. 
838. 

Sufficient  Averment  Where  Alleged. 
Where  the  complaint  alleged  that  the 
plaintiff,  "while  endeavoring  to  go  to 
her  home  in  a  careful  and  guarded  man- 
ner and  without  knowledge  and  with- 
out being  -able  to  see  the  location  of 
said  ditch,"  fell  into  a  ditch  in  a 
street  and  was  injured,  the  allegation 
as  to  want  of  knowledge  was  held  suf- 
ficient as  against  demurrer.  City  of 
Bloomington  v.  Bogers,  9  Ind.  App.  230, 
36  N.  E.  439.  ' 

70.  Ga.— See  Idlett  -P.  City  of  At- 
lanta, 123  Ga.  821,  51  S.  E.  709.  Ind. 
City  of  Anderson  v.  Fleming,  160  Ind. 
597,  67  N.  E.  443,  66  L.  B.  A.  119; 
Jonesboro,  etc.  Co.  v.  Baldwin,  57  Ind. 
86.  Va.— City  of  Winchester  v.  Car- 
roll, 99  Va.  727,  40  S.  E.  37.  Wash. 
See  Shearer  v.  Buckley,  31  Wash.  370, 
72  Pae.  76. 

The  complaint  will  not  be  held  bad 
on  the  ground  that  it  discloses  con- 
tributory negligence,  unless  the  facts 
leave  no  reasonable  doubt  upon  that 
question.  Whitty  v.  City  of  Oshkosh, 
106  Wis.  87,  81  N".  W.  992. 

Where  the  petition  avers  that  the 
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street  in  question  was  defective,  out 
of  repair  and  dangerous  to  persons  driv- 
ing or  traveling  with  vehicles  along' 
and  upon  it,  and  further  describes  the 
defect,  and  avers  that  but  for  the  de- 
fect the  accident  would  not  have  hap- 
pened, the  fact  that  it  then  avers  "that 
notwithstanding  the  fact  that  said  hole 
was  a  nuisance  and  a  souree  of  danger 
to  the  traveling  public,  yet  the  same 
under  ordinary  circumstances  and  with 
the  exercise  of  care  could  be  passed 
with  safety,"  does  not  render  it  bad, 
since  this  allegation  must  be  construed 
rather  as  an  attempt  on  part  of  plain- 
tiff to  negative  contributory  negligence 
on  his  part,  and  not  as  admitting  upon 
its  face  that  the  street  was  reasonably 
safe  for  persons  to  pass  over  by  the 
exercise  of  ordinary  care.  Vogel- 
gesang  v.  St.  Louis,  139  Mo.  127,  139, 
40  S:  W.  653. 

71.  Where  the  street  is  described  as 
a  street  of  the  city  known  as  J  street, 
it  is  sufficient  upon  general  demurrer. 
City  of  Springfield  v.  Doyle,  76  HI, 
202. 

The  -width  of  the  street  need  not  be 
averred  in  an  action  of  this  kind,  where 
the  street  is  otherwise  sufficiently  de- 
scribed by  the  termini.  Palmer  v.  Ports- 
mouth, 43   N.  H.  265. 

Mode  of  Establishment.— It  is  not 
necessary  to  allege  that  the  highway 
was  established  in  one  of  the  modes 
authorized  by  statute  (Hurley  ft  Man- 
chester, 39  N.  H.  289),  or  in  the  case 
of  a  street,  that  the  street  had  been 
formally  laid  out  by  ordinance.  Golden 
v.  City  of  Clinton,  54  Mo.  App.  100. 

•  Time  for  Objection  for  Want  of  Suf- 
ficient Description. — If  the  description 
of  the  highway  leave  the  precise  road 
intended  in  doubt,  the  defendants 
should  require  the  plaintiff  to  give  a 
more  particular  description,  before  go- 
ing to  trial,  as  such  want  of  certainty 
cannot  be  made  the  subject  of  a  mo- 
tion in  arrest  of  judgment.  Snow  ft 
Inhab.  of  Adams,  1  Cush.  (Mass.)  443. 

72.  Ind.— City  of  Columbus  ft  Strass- 
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part  of  a  municipal  corporation  for  a  defective  street  or  highway  at- 
taches unless  it  was  a  public  street  or  highway,  must  allege  that  such 
street  or  highway  is  a  public, street  or  highway.73 


ner,  124 -Ind.  482,  25  N.  E.  65;  City 
of  Indianapolis  v.  Scott,  72  Ind.  196; 
City  of  Indianapolis  v.  Crans,  28  Ind. 
App.  584,  63  N.  E.  478.  Ky.— City  of 
Henderson  v.  Sizemore,  31  Ky.  L.  Eep. 
1134,  104  S.  W.  722.  N.  J.— See  South 
v.  West  Windsor  Twp.,  82  N.  J.  L. 
262,  82  Atl.  852. 

A  complaint,  showing  that  •  within 
the  limits  of  defendant  city  there  ex- 
isted certain  streets,  among  which  was 
M  avenue,  the  street  upon  which  the 
injury  occurred,  sufficiently  shows  that 
such  avenue  was  a  street  within  such 
city.  City  of  Indianapolis  v.  Keeley, 
167  Ind.  516,  79  N".  E.  499. 
■  An  averment  that  the  plaintiff  has 
resided  in  the  city  for  a  designated 
period  of  time,  and  that  at  a  date 
named  he  was  walking  upon  a  certain 
named  street,  does  not  locate  the  street 
within  the  city.  City  of  Indianapolis 
v.  Crans,  28  Ind.  App.  584,  63  N.  E. 
478. 

Location  of  Sidewalk  in  Street. — An 
allegation  that  the  sidewalk  was  on  a 
designated  side  of  a  certain  street  and 
that  the  street  was  in  the  city,  suffi- 
ciently shows  that  the  sidewalk  was 
within  the  city  limits.  Ind. — City  of 
Columbus  v.  Strassner,  124  Ind.  482,  25 
N.  E.  65.  Kan.— City  of  Ottawa  v.  Mc- 
Creery,  10  Kan.  App.  443,  61  Pae.  986. 
Wash. — Gallamore  v.  Olympia,  34  Wash. 
379,  75  Pac.  978. 

Aider  by  Verdict. — Omission  of  such, 
averment  is  a  technical  defect  sued  by' 
verdict.  City  of  Henderson  v.  Size- 
more,  31  Ky.  L.  Eep.  1134,  104  S.  W. 
722. 

73.  HI. — Eichmond  v.  City  of  Mar- 
seilles, 154  111.  App.  345.  Ky.— City  of 
Louisville  v.  Adams,  30  Ky.  L.  Eep. 
1129,  100  S.  W.  218.  Mich.— Clark  v. 
Tillage  of  North  Muskegon,  88  Mich. 
308,  50  N.  W.  254.  Minn.— Kleopfert 
v.  City  of  Minneapolis,  90  Minn.  158, 
95  N.  W.  908.  N.  J.— See  South  v.  West 
Windsor  Twp.,  82  N.  J.  L.  262,  82  Atl. 
852.  ' 

Ohio.— Under  a  statute  making  the 
board  of  county  commissioners  liable 
forany  damages  received  by.  reason  of 
their  negligence  in  keeping  any  "state 
or  county"  road,  the  petition  should 
clearly  show  that  the  road  upon  which 
the  accident  happens  is  a  state  or  coun- 


ty road.  '  Durrell  v.  Ohio  Traction  Co., 
7  Ohio  N.  P.  (N.  S.)  136. 

But  see  City  of  Ottawa  v.  MeCreery, 
10  Kan.  App.  443,  61  Pae.  986  (hold- 
ing that  in  view  of  the  definition  of 
a  street,  it  is  unnecessary  to  allege  that 
the  street  upon  which  the  injury  was 
alleged  to  have  been  sustained  was  a 
public  street);  Gallamore  v.  City  of 
Olympia,  34  Wash.  379,  75  Pac.  978, 
wherein  it  was  objected  that  the  com- 
plaint failed  to  allege  that  the  street 
upon  which  the  accident  happened  was 
a  public  street..  The  court  said:  "But, 
aside  from  this,  the  omission  com- 
plained of  would  not  be  fatal  to  the 
complaint  in  any  event.  All  streets  of 
a  city  are  presumed,  in  the  absence  of 
a  showing  to  the  contrary,  to  be  pub- 
lie  streets,  and,  if  it  were  the  fact  that 
the  street  mentioned  was  not  a  public 
street,  the  objection  could  not  be 
raised  by  a  general  demurrer,  but 
would  have  to  be  taken  by  answer." 

Where  the  complaint  alleged  that 
"while  going  west  on  Gr  avenue,  at 
the  intersection  of  T  street,  said  street 
then  being  and  now  a  public  street," 
the  plaintiff  was  injured,  it  sufficiently 
charged  that  both  were  public  streets. 
City  of  Louisville  v.  Adams,  30  Ky.  L. 
Eep.  1129,  100  S.  W.  218. 

In  West  Virginia,  it  is  essential  to 
allege  and  prove  that  the  street,  at 
the  time  when,  and  the  place  where, 
the  accident  occurred!  was  treated  and 
controlled  by  the  municipality  as  a  pub- 
lic street  or  thoroughfare,  and  opened 
as  such.  Parrish  «.  City  of  Huntington, 
57  W.  Va.  286,  50  S.  E.  416;  Childrey 
v.  City  of  Huntington,  34  W.  Va.  457, 
12  S.  E.  536,  11  L.  E.  A.  313;  Biggs 
v.  Huntington,  32  W.  Va.  55,  9  S.  E. 
51;  Chapman  v.  Milton,  31  W.  Va.  384, 
7  S.  E.  22. 

In  Waggener  v.  Town  of  Point  Pleas- 
ant, 42  W.  Va.  798,  26  S.  E.  352,  it 
was  contended  that  the  _  declaration  did 
not  sufficiently  allege  such  facts.  The 
declaration  alleged  that  the  place 
where,  at  the  time  when,  the  accident 
occurred,  "was  a  common  and  public 
sidewalk  on  the  east  side  of  W  street, 
which  is  also  known  as  'F  street,'  be- 
tween First  street  and  Second  street, 
in  the  town  of  Point  Pleasant,  Mason 
county,  West  Virginia,  and  within  the 
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It  should  also  show  the  location  of  the  defect  upon  the  highway,7^ 


corporate  limits  of  said  town,  in  said 
county,  and  which  the  defendant  kept 
open  and  treated  as  a  public  sidewalk, 
over  and  upon  which  said  sidewalk  all 
the  citizens  of  this  state,  and  all  others 
had  the  right  to  travel,  pass  and  re- 
pass, without  hindrance  or  obstruction, 
and  it  was  the  duty  of  said  defendant 
to  put  and  keep  said  sidewalk  in  good 
repair."  The  court  said:  "This  al- 
legation, while  prolix,  appears  to  be  a 
compliance  with  the  very  letter  of  the 
law.  The  argument  is  that  the  pleader 
failed  to  use  the  words  'authorities  of 
the  town'  and  'controlled.'  The  word 
'defendant'  represents  and  includes  all 
the  authorities  of  the  town,  and  when 
it  is  alleged  that  'the  defendant  kept 
open  and  treated  as  a  public  sidewalk,' 
'and  it  was  the  duty  of  said  defendant 
to  put  and  keep  said  sidewalk  in  good 
repair,'  it  is  a  full  equivalent  to  alleg- 
ing that  the  sidewalk  was  controlled 
and  treated  by  the,  authorities  of  the 
said  town  as  a  common  and  public  side- 
walk, and  opened  as  such.  The  town 
acts  through  its  agents,  and  the  acts 
of  the  agents  are  the  acts  of  the  town. ' ' 
To  same  effect  is  Curry  v.  Town  of 
Mannington,  23  W.  Va.  14. 

74.  Conn. — Dean  v.  Town  of  Sharon, 
72  Conn.  667,  45  Atl.  963.  Ga.— Bryan 
v.  City  of  Macon,  91  Ga.  530,  18  S.  E. 
351.  Ind. — Town  of  Nappanee  v.  Ruck- 
man,  7  Ind.  App.  361,  34  N.  E.  609; 
Town  of  Kosedale  v.  Ferguson,  3  Ind. 
App.  596,  30  N.  E.  150.  Kan.— City  of 
Garnett  v.  Smith,  72  Kan.  664,  83  Pac. 
615,  holding  complaint  sufficiently  def- 
inite in  this  respect.  Mass. — Snow  v. 
Inhab.  of  Adams,  1  dish  443.  Mich. 
Whoram  v.  Twp.  of  Argentine,  112 
Mich.  20,  70  N".  W.  341.  Mo.— Spauld- 
ing  v.  City  of  Edina,  122  Mo.  App.  65, 
97  S.  W.  545  (not  necessary  to  state 
locus  in  quo  mathematically  in  so  many 
feet  or  inches,  but  only  to  state  such 
distance  approximately  and  sufficiently 
definite  to  appraise  defendant  of  the 
place) ;  Allen  v.  City  of  Springfield,  61 
Mo.  App.  270.  Wis. — Doan  v.  Town  of 
Willow  Springs,  101  Wis.  112,  76  N.  W. 
1104. 

But  see  Carlin  v.  City  of  Chicago,  262 
111.  564,  104  N.  E.  905,  holding  that  the 
particular  place  where  the  injury  oc- 
curs is  not  an  element  of  the  cause 
of  action,  and  that  a  declaration  which 
alleges  all  of  the  elements  of  a  cause 
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of  action,  and  charges,  in  general  lan- 
guage, that  the  injury  happened  upon 
one  of  the  public  streets  of  the  muni- 
cipality, would  be  good  after  verdict. 

Sufficient  Descriptions. — Where  the 
declaration  alleged  that  the  city  pos- 
sessed and  controlled  certain  sidewalks 
on  C  stree't  and  O  avenue,  and  suffered 
the  same  to  be  and  remain  in  bad  and 
unsafe  repair  and  condition,  and  that 
divers  planks,  wherewith  the  said  side- 
walk was  laid,  were  suffered  to  be  and 
remain  broken  and  unfastened,  by 
means  whereof  plaintiff  was  injured,  it 
was  held  on  demurrer  that  it  was  not 
bad  because  the  place  where  the  cause 
of  action  arose  was  not  more  spe- 
cifically set  forth.  Orlando  City  v. 
Heard,  29  Fla.  581,  11  So.  182. 

An  averment  that  the  injury  occurred 
on  a  street  named,  "between  50  and 
100  feet"  from  a  designated  crossing, 
is  not  indefinite,  although  the  statement 
in  the  notiee  more  particularly  de- 
scribed the  point.  Kandelin  v.  City  of 
Ely,  110  Minn.  55,  125  N.  W.  449. 

But  where  a  petition  alleged  that 
on  a  certain  street  and  along  the  south 
side  thereof  and  on  the  north  side  of  a 
"designated  lot  and  block"  was  a 
certain  sidewalk  in  which  there  was  a 
loose  board  which  tripped  plaintiff,  it 
sufficiently  located  the  place  of  injury.. 
City  of  Garnett  v.  Smith,  72  Kan.  664, 
83   Pac.   615. 

But  a  declaration  merely  alleging 
that  the  defendant  failed  to  keep  the 
highway  in  repair  "at  a  place  near 
the  house  of  K,"  whereby  the  plaintiff,,! 
walking  at  that  place,  was  injured,  is 
insufficient.  Kellogg  v.  Northampton,  4 
Gray  (Mass.)   65. 

After  a  plea  of  the  general  issue,  a 
declaration  which  "might  have  been 
more  specific,"  held  sufficient.  Whoram 
v.  Twp.  of  Argentine,  112  Mich.  20,  70 
N.  W.  341. 

A  statement  of  the  ownership  of  lots 
adjoining  the  place  where  the  accident 
occurred  cannot  be  compelled  on  a  mo- 
tion to  make  complaint  more  certain  as 
to  the  locality  of  the  accident.  City  of 
Huntington  v.  Breen,  77  Ind.  29. 

Objection  to  the  declaration  or  com- 
plaint on  the  ground  that  it  fails  to 
point  out  the  exact  place  of  the  injury 
should  be  taken  by  demurrer  (Campbell 
v.  City  of  Kalamazoo,  80  Mich.  655,  45 
N.  W.  652),  or  by  motion  to  make  more 
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and  that  it  was  within  the  limits  of  the  defendant  city.75 

(E.)  Description  of  Defect  or  Cause  of  Injury. —  The  declaration  or 
complaint  should  allege  a  defect  or  other  cause  for  the  injury  alleged 
to  have  been  sustained.76    While  in  alleging  the  defect,  the  better  prac- 


deflnite  and  certain  (Ind. — City  of 
Huntington  V.  Stuver,  41  Ind.  App.  171. 
S3  N.  E.  518.  Mo.— Allen  v.  City  of 
Springfield,  61  Mo.  App.  270.  N.  Y 
Dougherty  v.  Village  of  Horseheads,  73 
Hun  443,  26  N.  Y.  Supp.  642;  Sherman 
v.  Village  of  Oneonta,  21  N.  Y.  Supp. 
137,  49  N".  Y.  St.  267),  or  by  demand 
for  a  bill  of  particulars  (Dougherty  v. 
Village  of  Horseheads,  73  Hun  443,  26 
N.  Y.  Supp.  642;  Sherman  -v.  Village  of 
Oneonta,  21  N.  Y.  Supp.  137,  49  N.  Y. 
St.  267).  It  is  too  late  to  raise  it  on 
the  trial  (Campbell  v.  City  of  Kala- 
mazoo, 80  Mich.  655,  45  N.  W.  652),  or 
by  motion  in  quest  of  judgment.  Allen 
v.  City  of  Springfield,  61  Mo.  App.  270. 

75.  In  Read  v.  Inhab.  of  Chelmsford, 
16  Pick.  (Mass.)  128,  it  was  objected 
that  there  was  no  averment  that  the 
defective  part  of  the  road,  where  the 
accident  happened,  was  within  the  town 
of  C.  The  court  said:  "And  it  is 
true,  that  there  is  no  direct  averment 
to  that  effect;  but  it  is  averred,  that 
the  plaintiff  was  travelling  on  the  road 
at  C,  when  the  accident  happened,  and 
that  the  injury  was  caused  by  a  defect 
in  the  road.  This  is  equivalent  to  an 
averment,  that  the  road  was  defective 
at  the  place  where  the  plaintiff  was 
travelling  at  the  time  of  the  injury." 

Where  the  highway  described  in  the 
declaration  is  alleged  to  be  in  the  de- 
fendant town,  it  is  not  necessary  to 
aver,  in  addition,  that  the  part  of  it 
where  the  accident  happened  was  in 
that  town.   Corey  v.  Bath,  35  N.  H.  530. 

76.  €onn.— Dean  v.  Town  of  Sharon, 
72  Conn.  667,  45  Atl.  963.  Mo.— Hum- 
mer v.  City  of  Milan,  70  Mo.  App.  598. 
N.  J.— South  v.  West  Windsor  Twp.,  82 
N.  J.  L.  262,  82  Atl.  852.  Ohio.— Bretsh 
v.  City  of  Toledo,  1  Ohio  N.  P.  210,  s.  c, 
1  Ohio  Dec.  96.  Wash. — Durham  v.  City 
of  Spokane,  27  Wash.  615,  68  Pac.  383. 
Wis.— Susenguth  v.  Town  of  Rantoul, 
48  Wis.  334,  4  N.  W.  328. 

See  supra,  II,  I,  5,  a,  (II),  (B). 

The  alleged  defect  must  undoubtedly 
be  one  which  the  court  can  see  might 
constitute  an  actionable  defect  if  in- 
ijury  resulted  from  it.  Lee  v.  Town  of 
Barkhampsted,  46   Conn.   213. 

A  declaration  averring  in  substance 
that  a  township  did  not  regard  its  duty 


to  make  provision  for  the  drainage  of 
water  from  a  public  road  therein,  but 
on  the  contrary  knowingly,  willfully, 
and  negligently  permitted  the  road  to 
be  and  continue  in  an  unsafe,  danger- 
ous, and  defective  condition  for  four 
months  next  preceding  the  plaintiff's 
injury,  by  leaving  the  earth  therein  in 
such  a  miry  condition  as  to  render  the 
road  unsafe  and  dangerous  for  public 
travel,  by  reason  whereof  the  plaintiff, 
while  walking  on  the  road  with  due 
care,  was  injured,  is  good  as  against 
an  objection  that  it  fails  to  aver  that 
the  damage  was  caused  "by  means  of 
the  insufficiency  or  want  of  repair"  of 
the  road.  South  v.  West  Windsor  Twp., 
82  N.  J.  L.  262,  82  Atl.  852. 

The  want  of  a  sufficient  railing,  bar- 
rier, and  protection,  to  prevent  trav- 
elers passing  upon  a  highway  from  run- 
ning into  some  dangerous  excavation 
or  pond,  or  against  a  wall,  stones,  or 
other  obstruction,,  without  the  limits  of 
the  road  but  in  the  general  direction  of 
the  travel  thereon,  may  properly  be 
alleged  as  a  defeet  in  the  highway  it- 
self. Davis  v.  Hill,  41  N.  H.  329.  To' 
same  effect:  Conn. — Munson  v.  Town 
of  Derby,  37  Conn.  298,  314,  9  Am.  Eep. 
332.  Ind. — City  of  Vincennes  v.  Spees, 
35  Ind.  App.  389,  74  N.  E.  277. 
Mass.— Coggswell  v.  Inhab.  of  Lexing- 
ton, 4  Cush.  307.  N.  H.— Willey  v. 
Portsmouth,  35  N".  H.  304. 

Several  Defects  Described  in  Same 
Count. — A  complaint  which  alleges  in 
one  count  several  distinct  defects  in  a 
highway  as  contributing  to  cause  the 
injury  complained  of,  is  not  demurrable 
upon  the  ground  that  it  contains  no 
proper  allegation  of  the-  cause  of  the 
injury  or  of  the  particular  defect 
which  caused  it.  Several  acts  of  neg- 
ligence may  be  alleged  in  the  same 
count  as  the  causes  of  one  injury,  and 
the  plaintiff  may  recover  upon  proof 
of  all  or  of  any  of  them.  Dean  v.  Town 
of  Sharon,  72  Conn.  667,  45  Atl.  963. 
See  the  titles  "Negligence;"  "Several 
Counts." 

Election  Between  Defects. — The 
plaintiff  in  an  action  for  personal  in- 
juries, alleged  to  have  been  caused  by 
falling  at  night  into  a  hole  in  a  side- 
walk in  front  of  a  particular  lot,  will 
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tice  is  for  the  declaration  or  complaint  to  set  out  by  some  suitable 
words  the  character  of  the  defect,77  stating  that  it  was  such  as  to  render 
the  highway  or  street  dangerous,78  it  is  not  necessary  that  the  declara- 
tion should  set  out  all  the  particulars  in  which  the  highway  was  de- 
fective;79 it  being  sufficient  to  allege  generally  that  the  injury  was 
caused  by  the  defect,  insufficiency,  and  want  of  repair,  of,  the  highway.80 


not  be  required,  because  of  evidence 
of  more  than  one  hole  in  such  walk 
into  which  she  might  have  fallen,  to 
elect  to  rely  on  a  particular  hole  in  a 
particular  place,  nor  be  precluded  from 
recovery  if  she  is  unable  to  tell  which 
one  she  fell  into,  so  long  as  her  declara- 
tion is  broad  enough  to  cover  either. 
Hall  v.  -City  of  Cadillac,  114  Mich.  99, 
72  N.  W.  33. 

*""  77.'  Village  of  Middleport  v.  Taylor, 
*2  Ohio  C.  0.  366. 

If  the  injuries  complained  of  are  re- 
ceived by  objectionable  objects  placed 
upon  the  street  or  highway,  the  declar- 
ation should  set  out  either  the  char- 
acter of  the  defects  complained  of,  or 
the  manner  in  which  they  were  placed 
or  left  upon  the  street,  if  it  is  the  man- 
ner of  placing  thereof  that  constitutes 
the  negligence  alleged.  City  of  Eome 
p.  Suddeth,  116  Ga.  649,  42  S.  E.  1032. 

78.  Village  of  Middleport  v.  Taylor, 
2  Ohio  C.  C.  366. 

Object  Frightening  Horses. — If  the 
injury  was  received  through  the  fright- 
ening of  a  horse  by  objects  placed 
within  the  limits  of  a  highway,  it  is 
necessary  for  the  complaint  to  allege 
that  the  objects  are  such  as  are  cal- 
culated to  frighten  a  horse  of  ordinary 
gentleness.  Ala. — Eodgers  v.  Harper 
&  Moore,  170  Ala.  647,  54  So.  199.'  Ga. 
City  of  Eome  v.  Suddeth,  116  Ga.  649, 
42  S.  E.  1032.  Ind  —  Town  of  Eoyal 
Center  v.  Bingaman,  37  Ind.  App.  626, 
631,  77  N.  E.  811;  Keeley  Brewing  Co. 
V.  Paruin,  13  Ind.  App.  588,  41  N.  E. 
471.  Contra,  Stone  v.  Pendleton,  21  E. 
I.  332,  43  Atl.  643.  Such  averment  is 
not  for  the  purpose  of  negativing  con- 
tributory negligence.  Town  of  Eoyal 
Center  v.  Bingaman,  37  Ind.  App.  626, 
631,  77  N".  E.  811. 

Where  the  declaration  alleges  that 
the  horse  which  the  plaintiff  was  driv- 
ing "was  perfectly  gentle"  and  that 
he  was  frightened  by  an  object  de- 
scribed as  being  placed  upon  the  high- 
way, this  is  equivalent  to  alleging  that 
the  object  was  such  as  was  calculated 
to  frighten  horses  of  ordinary  gentle- 
ness.   Clinton  v.  Howard,  42  Conn.  294. 


79.  Ala. — Mayor,  etc  of  Birming- 
ham v.  Starr,  112  Ala.  98,  20  So.  424, 
complaint  averring  a  depression  in  the 
sidewalk  of  three  feet  in  width  and 
three  inches  in  depth  described  an  ac- 
tionable defect  although  it  did  not  ex- 
pressly aver  that  the  sidewalk  was  in 
such  condition  as  to  be  dangerous  to 
a  person  exercising  ordinary  care.  HI. 
Clayton  v.  Brooks,  31  111.  App.  62.  N.  H. 
Corey  v.  Bath,  35  N.  H.  530.  Wis. 
Barney  v.  City  of  Hartford,  73  Wis.  95, 
40  N.  W.  581. 

For  complaints  sufficiently  describing 
the  character  of  the  defect,  see  the  fol- 
lowing cases:  Conn. — Lee  v.  Town  of 
Barkhampsted,  46  Conn.  213.  Ind. 
Town  of  Nappanee  v.  Euckman,  7  Ind. 
App.  361,  34  N.  E.  609.  la.— Brown  v. 
Town  of  Chillicothe,  122  Iowa  640,  98 
N.  W.  502.  Me.— Holt  v.  Inhab.  of 
Penobscot,  56  Me.  15,  96  Am.  Dee.  429. 
Mich. — Snyder  v.  City  of  Albion,  113 
Mich.  275,  71  N.  W.  475.  Mo.— Mitchell 
v.  City  of  Plattsburg,  33  Mo.  App.  .555. 
N.  Y. — Sherman  V.  Village  of  Oneonta, 
21  1ST.  Y.  Supp.137.  Okla— City  of 
Guthrie  v.  Finch,  13  Okla.  496,  75  Pac. 
288.  Wis.— Stauffacher  v.  Town  of  Syl- 
vester, 113  Wis.  559,  89  N.  W.  495; 
Welsh  v.  Town  of  Argyle,  85  Wis.  307, 
55  N.  W.  412;  Paulson  v.  Town  of  Peli 
can,  79  Wis.  445,  48  N.  W.  715;  Cremer 
v.  Town  of  Portland,  36  Wis.  92. 

For  complaint  not  sufficiently  describ- 
ing the  defect,  see  Leber  v.  King 
County,  69  Wash.  134,  124  Pac.  397. 

Time  of  Taking  Objection.— Though 
a  declaration  describing  the  defects 
generally  might  be  open  to  objection 
on  demurrer,  the  objection  on  that  ac- 
count cannot  be  taken,  after  verdict, 
by  motion  in  arrest  of  judgment.  Pow- 
ers v.  Town  of  Woodstock,  38  Vt.  44. 

80.  Kan. — Columbus  v.  Neise,  63 
Kan.  885,  65  Pac.  643.  Mass.— Shea  ft 
Inhab.  of  Whitman,  197  Mass.  374,  83 
N.  E.  1096,  20  L.  E.  A.  (N.  S.)  980. 
N.  H.— Corey  v.  Bath,  35  N.  H.  530. 
Wis. — Barney  v.  City  of  Hartford,  73 
Wis.  95,  40  N.  W.  5S1. 

A  general  allegation  that  a  sidewalk 
was  defective  and  out  of  repair  at  th? 
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The  length  and  breadth  of  the  defect  or  obstruction  need  not  be 
iverred.81 

Where  the  notice  of  injury  describes  the  particular  defect  causing  the 
njury,  no  recovery  can.  be  had  upon  a  complaint  which  predicates  the 
iccident  upon  an  entirely  different  defect.82  A  genera]  description  of 
the  defect  causing  the  injury  in  the  notice,  which  is  not  in  itself  a  part 
)f  the  pleading,  does  not  prevent  the  plaintiff  from  alleging  such  cause 
nore  specifically  in  the  complaint,  however.83 

(F.)  Notice  op  Defect.s*  ■ —  The  declaration  or  complaint  must  also 
sontain  an  averment  that  the  city  or  town  had  actual  notice  for  a  rea- 
sonable time  of  the  defect  which  caused  the  injury,85  or  such  facts  must 


slaee  named,  or  at  most  stating  briefly 
in  what  the  defect  consists,  is  sufficient. 
Barnev  v.  City  of  Hartford,  73  Wis. 
95,  40"  N.  W.  581. 

Where  the  declaration  averred  that 
the  highway  "was  negligently  suffered 
ffy  the  defendant  to  be  out  of  repair, 
unsafe,  and  inconvenient,"  etc.,  it  was 
broad  enough  to  cover  the  ease  of  a 
defect  in  a  highway  consisting  of  a 
want  of  a  suitable  rail  or  barrier.  Shea 
l).  Inhab.  of  Whitman,  197  Mass.  374, 
S3  N.  E.  1096,  20  L.  E.  A.  (N.  S.)  980. 

81.  Snow  v.  Inhab.  of  Adams,  1 
Push.  (Mass.)  443.  And  see  Lyon  v. 
Srand  Bapids,121  Wis.  609,  99  N.  W- 
311,  holding  that  depth  of  hole  caus- 
ing injury  need  not  be  alleged. 

Where  there  are  such  averments  as 
would  inelude  the  defect  causing  the 
injury,  it  is  not  error  to  permit  a  full 
description  of  the  sidewalk.  Clayton 
v.  Brooks,  31  111.  App.  62. 

Length  of  Time  Defect  Continued. 
Under  a  statute  providing  that  no  ac- 
tion is  maintainable  on  account  of  ice 
and  snow  upon  a  highway,  unless  the 
accumulation  complained  of  continued 
for  a  specified  time,  the  complaint,  in 
order  to  state  a  cause  of  action,  must 
allege  that  the  accumulation  had  ex- 
isted for  the  period  specified  prior  to 
the  date  of  the  injury  for  which  the 
action  is  brought.  Uecker  v.  Town  of 
Clyman,  137  Wis.  38,  118  N.  W.  247. 

82.  Kandelin  v.  City  of  Ely,  110 
Minn.  55,  124  N.  W.  449,  citing  Olcott 
r.  St.  Paul,  91  Minn.  207,   97  N.   W. 

That  the  complaint  does  not  set  forth 
with  sufficient  clearess  that  the  de- 
fect relied  upon  is  the  same  defect  set 
out  in  the  notice,  is  not  fatal  upon 
demurrer,  as  such  fault  can  be  cured 
by  amendment.  Elson  v.  Town  of  Wat- 
erfprd,  138  Fed,  1004. 


83.  Breen  v.  Town  of  Cornwall,  73 
Conn.  309,  47  Atl.  322. 

84.  See  generally  the  titles,  "Mu- 
nicipal Corporations;"  "Notice;"  and 
supra,  II,  I,  3.. 

85.  Ala.— Ensley  c.  Smith,  165  Ala. 
387,  51  So.  343;  City  Council  of  Mont- 
gomery v.  Wright,  72  Ala.  411,  47  Am. 
Eep.  422.  Colo.— City  of  La  Junta  v. 
Burns,  46  Colo.  436,  104  Pac.  941.  Fla. 
Janes  v.  City  of  Tampa,  52  Fla.  292, 
42  So.  729,  120  "Am.  St.  Eep.  203;  City 
of  Daytona  v.  Edson,  46  Fla.  463,  34  So. 
954;  City  of  Orlando  v.  Heard,  29  Fla. 
581,  11  So.  182.  Ga.— City  of  Eome  v. 
Suddeth,  116  Ga.  649,  42  S.  E.  1032, 
declaration  failing  to  so  allege  defect- 
ive on  general  demurrer.  Ind. — Town 
of  Spiceland  v.  Alier,  98  Ind.  467;  Tur- 
ner <o.  City  of  Indianapolis,  96  Ind.  51; 
Town  of  Elkhart  v.  Eitter,  66  Ind.  136; 
Ft.  Wayne  v.  De  Witt,  47  Ind.  391; ' 
City  of  Elwood  *.  Laughlin,  29  Ind. 
App.  667,  65  N.  E.  18;  City  of  Hunt- 
ington v.  Lurch,  33  Ind.  App.  476,  70 
N.  E.  402.  Kan. — Higman  v.  Quindaro 
Twp.,  91  Kan.  673,  139  Pac.  403;  City 
of  La  Harpe  v.  Greer,  74  Kan.  74,  85 
Pac.  1015;  City  of  Eskridge  v.  Lewis, 
51  Kan.  376,  32  Pac.  1104.  Mich. 
Moody  v.  Twp.  of  Shelby,  110  Mich.  396, 
68  N.  W.  259;  Storrs  v.  City  of  Grand 
Eapids,  110  Mich.  483,  68  N.  W.  258. 
Ohio. — "Village  of  Middleport  v.  Taylor, 
2  Ohio  O.  C.  366,  1  Ohio  Cir.  Dec.  534; 
Village  of  Groveport  v.  Bradfield,  2 
Ohio  C.  C.  145,  1  Ohio  Cir.  Dec.  411. 
Tex. — City  of  Austin  v.  Eitz,  72  Tex. 
391,  9  S.  W.  884.  Va.— Noble  v.  Eich- 
mond  City,  31  Gratt.  271,  31  Am.  Eep. 
726.  Wis.— Cuthbert  v.  City  of  Apple- 
ton,  22  Wis.  642. 

Compare  Dean  v.  Town  of  Sharon,  72 
Conn.  667,  47  Atl.  963,  wherein  it  was 
contended  that  the  complaint  was  de- 
murrable in  that  it  failed  to  allege  that 
the  town   or   its   selectmen  had   "any 
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be  alleged  that  the  court  may  determine  as  a  conclusion  therefrom  that 
the  city  or  town  had  notice,  or  under  the  circumstances  ought  to  have 
known,  of  the  defect  in  time  to  have  remedied  it  before  the  occurrence 
of  the  injury,86  unless  the  defect  is  attributable  to  the  affirmative  act 
of  the  municipal  corporation  itself  or  its  agents,87  or  the  statute  im- 


notiee  or  knowledge"  of  the  alleged 
defects  in  the  highway.  The  allegations 
of  the  complaint  were  that  the  town 
was  bound  to  keep  this  highway  in  re- 
pair, and  that  the  dangerous  defects 
described  existed  on  the  day  of  the  ac- 
cident "and  for  a  long  time  prior 
thereto."  The  court  said:  "Negli- 
gence of  a  town  in  failing  to  repair  a 
dangerous  defect  in  a  highway,  of  the 
existence  of  which  it  had  no  knowledge, 
may  be  shown  by  proof  of  the  continu- 
ance of  the  defect  for  a  long  period  of 
time,  and  that  such  ignorance  of  its 
existence  was  due  to  the  failure  of  the 
town  to  exercise  a  reasonable  supervis- 
ion of  its  roads.  .  .  .  Since  it  did  not 
appear  from  the  language  of  the  com- 
plaint, that  in  order  to  show  that  the 
town  was  negligent  the  plaintiff  would 
be  required  to  prove  that  it  had  knowl- 
edge or  notice  of  the  alleged  defects, 
the  complaint  was  not  insufficient  be- 
cause of  the  absence  of  such  allegation 
of  knowledge.  A  plaintiff  is  not  re- 
quired to  allege  a  fact  which  he  may 
not  be  required  to  prove  in  order  to 
establish  a  good  cause  of  action." 

Omission  Cured  by  Answer. — Failure 
of  declaration  to  allege  such  notice  may 
be  cured  by  answer.  Wilson  v.  City 
of  St.  Joseph,  139  Mo.  App.  557,  123 
S.  W.  504.  Objection  on  that  ground 
is  not  available  after  judgment.  Ger- 
ber  17.  Kansas  City,  105  Mo.  App.  191, 
79  S.  W.  717;  Doherty  v.  Kansas  City, 
105  Mo.  App.  173,  79  S.  W.  716. 

86.  Ala.— Ensley  v.  Smith,  165  Ala. 
387,  51  So.  343;  City  Council  v. 
Montgomery  v.  Wright,  72  Ala.  411, 
47  Am.  Rep.  422.  Colo. — City  of  La 
Junta  v.  Burns,  46  Colo.  436,  104  Pac. 
941.  Fla  —  City  of  Orlando  v.  Heard, 
29  Fla.  581,  11  So.  182.  Ind.— Town  of 
Spiceland  v.  Alier,  98  Ind.  467;  Tur- 
ner v.  City  of  Indianapolis,  96  Ind.  51; 
Town  of  Elkhart  v.  Hitter,  66  Ind.  136; 
City  of  Ft.  Wayne  v.  De  Witt,  47  Ind. 
391;  City  of  Huntington  v.  Lurch,  33 
Ind.  App.  476,  70  N.  E.  402.  Kan,— City 
of  Eskridge  v.  Lewis,  51  Kan.  376,  32 
Pac.  1104.  Ohio.— Village  of  Middle- 
port  v.  Taylor,  2  Ohio  C.  C.366,  1  Ohio 
Cir.  Dec.  534;  Village  of  Groveport  v. 
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Bradfield,  2  Ohio  C".  C.  145,  1  Ohio  Cir. 
Dee.  411. 

87.  Ind.— City  of  Goshen  v.  Alford, 
154  Ind.  58,  55  N.  E.  27;  City  of  Elwood 
V.  Laughlin,  29  Jnd.  App.  667,  675,  65 
N.  E.  18.  Ky.— City  of  Paducah  v. 
Johnson,  29  Ky.  L.  Eep.  532,  93  S.  W. 
1035.  Tex. — City  of  Austin  v.  Bitz. 
72  Tex.  391,  399,  9  S.  W.  884. 

See  also  Serrot  v.  Omaha  City,  1  Dill. 
313,  21  Fed.  Cas.  No.  12,673,  holding 
that  a  petition  alleging  facts  showing 
a  prima  facie  liability  on  the  part  of 
the  defendant  was  sufficient  without  al- 
leging knowledge  by  the  defendant  of ' 
the  defect. 

Eeason. — The  city  is  presumed  to 
have  knowledge  of  its  own  acts.  City 
of  Padueah  v.  Johnson,  29  Ky.  L.  Eep. 
532,  93  S.  W.  1035. 

In  City  of  Elwood  v.  Laughlin,  29 
Ind.  App.  667,  674,  65  N.  E.  18,  the 
court  said:  "Where  the  defect  in  a 
sidewalk  which  occasioned  the  injury 
to  the  plaintiff  was  caused,  not  by  the 
municipal  corporation,  but  by  the  act 
of  a  third  person,  or  where  the  defect 
existed  at  the  time  of  the  injury  by 
reason  of  the  negligent  failure  of  the 
municipal  corporation  to  perform  its 
duty  by  repairing  the  public  way,  it  is 
in  general  necessary,  in  an  action 
against  the  municipal  corporation  to  re- 
cover damages  for  the  injury,  to  show 
that  the  defendant  had  notice  of  the 
existence  of  the  defect,  either  actual 
notice  for  a  reasonable  time,  or  con- 
structive notice  implied  from  the  pe- 
riod of  the  existence  of  the  defect,  to- 
gether with  the  particular  circum- 
stances of  the  case.  In  such  actions 
the  notice-must  be  made  to  appear  from 
the  averments  of  the  complaint.  An 
allegation  of  notice  by  the  use  of  that 
word  may  not  always  be  necessary,  but 
there  should  be  such  averments  as  the 
court  may  construe  as  a  matter  of  law 
as  amounting  to  the  required  notice. 
But  where  it  appears  -from  the  com- 
plaint that  the  defect  in  question  is 
attributed  to  the  act  of  the  municipal 
corporation  itself,  it  is  not  necessary  to 
allege  notice.  In  making  an  improve- 
ment in  the  street  the  municipal  cor- 
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poses  an  absolute  duty  to  keep  the  streets  in  repair."8 

How  Charged.-^- It  is  sufficient  to  charge  such  notice  or  knowledge  on 
he  part  of  defendant  generally,  without  stating  how  or  by  what  means 
the  city  or  town  was  notified  or  acquired  its  knowledge  :so  or  it  may  be 
iharged  by  alleging  facts  which  show  notice  either  actual  or  con- 
structive.90   An  allegation  of  notice  or  knowledge  is  necessarily  im- 


loration  is  bound  to  take  notice  of  such 
lefects  therein  as  by  ordinary  skill  and 
liligence  may  be  discovered." 

88.  Chapman  v.  Milton,  31  W.  Va. 
(84,  7  S.  E.  22,  under  Code  1887,  eh.  43, 
j53,  it  is  only  necessary  to  allege  and 
wove  the  existence  of  the  defect,  and 
ihat  the  injury  was  occasioned  thereby. 

89.  See  the  following  cases:  HI. 
3ity  of  Bock  Island  .v.  Larkin,  136  111 
kpp.  579.  Ind.— City  of  Indianapolis 
s.  Smokes,  105  N.  E.  477;  City  of  In- 
dianapolis v.  Slider  (Ind.  App.),  105  N. 
E.  56.  la.— Pace  v.  "Webster  City,  138 
tawa  107,  115  N.  W.  888,  allegation 
bhat  city  "well  knew  of  dangerous  con- 
dition" sufficient.  Mich. — Germaine  v. 
City  of  Muskegon,  105  Mich.  213,  63 
N".  W.  78.  Mo. — Dinsmore  v.  City  of  St. 
Louis,  192  Mo.  255,  19  S.  W.  95  (evi- 
3ence  of  constructive  notice  admissible 
thereunder);  Spaulding  v.  City  of  Ed- 
ina, '122.  Mo.  App.  65,  97  S.  W.  545. 
Ohio.— City  of  Toledo  v.  Eadbone,  23 
Ohio  C.  C.  268.  Wash.— Brown  v.  City 
of  Blaine,  41  Wash.  287,  83  Pac.  310, 
constructive  notiee  admissible  under 
allegation  that  city  well  knew  the  dan- 
gerous and  unsafe  condition  of  the 
sidewalk  or  street.  Wis. — Kusterer  v. 
City  of  Beaver  Dam,  52  Wis.  146,  8 
N.  W.  726,  declaration  alleged  "due 
notice." 

See  generally  the  title  "Notice." 
A  complaint  alleging  that  "the  city 
had  full  knowledge  of  the  existence  of 
the  defect  in  the  street"  in  ample  time 
to  have  repaired  the  same  before  the 
plaintiff  was  injured,  sufficiently  charges 
both  actual  and  constructive  knowl- 
edge. City  of  Indianapolis  v.  Stokes 
(Ind.),  105  N.  E.  477. 

90.  IT.  S.— Cleveland  v.  King,  132  U. 
S.  295,  10  Sup.  Ct.  90,  33  L.  ed.  334. 
Ind.— City  of  Madison  v.  Baker,  103 
Ind.  41,  2  N.  E.  236;  City  of  Indian- 
apolis v.  Bay,  52  Ind.  App.  388,  97  N. 
E.  795;  City  of  Mt.  Vernon  v.  Hoehn, 
22  Ind.  App.  282,  53  N.  E.  654;  City 
of  Ft.  Wayne  v.  Buryee,  9  Ind.  App. 
62Q,  37  N.  E.  299;  City  of  Huntington 
v.  Lureh,  33  Ind.  App.  476,  70  N.  E. 
402.     la.— Padelford   v.    Eagle    Grove, 


117  Iowa  616,  91  N.  W.  899.  Kan.— Un- 
ion St.  B.  Co.  v.  Stone,  54  Kan.  83,  37 
Pac.  1012;  City  of  Eskridge  v.  Lewis, 
51  Kan.  376,  32  Pac.  1104.  Mich.— Tice 
v.  Bay  City,  78  Mich.  209,  44  N.  W.  52. 
Mo. — Hurst  v.  City  of  Ash  Grove,  96 
Mo.  168,  9  S.  W.  631;  Busher  v.  City 
of  Aurora,  71  Mo.  App.  418.  Term. 
Archer  v.  Town  of  Johnson  City,  64 
S.  W.  474.  Wash. — Brown  v.  City  of 
Blaine,  41  Wash.  287,  83  Pac.  310;  Gal- 
lamore  17.  City  of  Olympia,  34  Wash. 
379,  75  Pac.  978.  Wis.— Studley  v.  City 
of  Oshkosh,  45  Wis.  380. 

See  cases  cited,  supra,  this  section. 

As  proof  of  constructive  notice  of 
the  defect  causing  the  injury  would 
sustain  a  recovery,  it  is  sufficient  to 
allege  constructive  notice.  The  alle- 
gations need  not  be  stronger  than  the 
required  proofs.  Gallamore  v.  Olympia, 
34  Wash.  379,  75  Pac.  978. 

A  complaint  sufficiently  alleges  notice 
to  the  city  of  the  defect,  when  it 
charges  that  the  condition  of  the  street 
had  existed  for  considerable  time  and 
was  well  known  to  the  city.  Bandall 
v.  City  of  Hoquiam,  30  Wash.  435,  70 
Pac.  1111. 

Under  a  petition  alleging  that  on  or 
about  a  certain  date,  "and  for  a  long 
time  prior  thereto,  as  defendant  well 
knew,  or  by  the  exercise  of  ordinary 
diligence  might  and  could  have  known, 
the  sidewalk  .  .  .  was  and  had  been 
in  a  dangerous  and  defective  condi 
tion  .  .  .,"  evidence  was  held  admis- 
sible to  show  that  the  defect  had  -ex- 
isted for  such  a  length  of  time  as  to 
charge  the  defendant  with  notice.  City 
of  Ottawa  v.  McCreery,  10  Kan.  App. 
443,  61  Pac.  986. 

In  City  of  Aurora  v.  Bitner,  100  Ind. 
396,  a  paragraph  of  complaint  was  held 
sufficient  wherein  it  was  alleged  "that 

for  more  than  days  before  the 

time  of  the  injury  hereinafter  com- 
plained of  the  defendant  allowed  the 
boards  of  said  crossing  to  become  loose 
and  insecure,  and  that  the  defendant 
had  notice  that  said  crossing  was  in  an 
insecure  and  dangerous  condition  for 
more  than  two  days  prior  to  the  time 
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plied  in  the  charge  of  negligence  according  to  some  authorities.81 
(G.)  Description  of  Injuries  and  Damaged  —  It  is  not  necessary  that 
the  injuries  received  by  the  plaintiff  should  be  particularly  described 
in  the  declaration  or  complaint.93  It  is  enough  if  the  declaration  shows 
that  the  plaintiff  received  a  bodily  injury.94 

The  complaint  may  likewise  be  sufficiently  definite  and  certain  as  to 
the  nature  and  amount  of  damages  without  stating  all  that  the  defend- 
ant would  be  entitled  to  have  stated  in  a  bill  of  particulars.95    It  is  not 


of  said  injury,  but  that  she  wholly 
failed,  neglected,  and  refused  to  repair 
the  same." 

Time  for  Objection  to  Sufficiency  of 
Complaint. — An  objection  that  a  de- 
claration does  not  contain  a  sufficient 
allegation  of  notice  of  the  defect  can- 
not be  taken  after  a  plea  of  the  gen- 
eral issue.  Moody  v.  Twp.  of  Shelby, 
110  Mich.  396,  68  N.  W.  259;  Storrs  v. 
City  of  Grand  Eapids,  110  Mich.  483, 
68  N.  W.  258.  If  not  taken  before 
the  trial,  the  objection  cannot  then 
be  made  by  way  of  objection  to  the 
evidence,  where  from  the  facts  alleged 
a  necessary  implication  of  notice  or 
knowledge  arises.  Wilson  v.  City  of  St. 
Joseph,  139  Mo.  App.  557,  123  S.  W. 
504. 

.  91.  Ala. — Mayor,  etc.  of  Birming- 
ham v.  Pool,  52  So.  937;  Emsley  v. 
Smith,  165  Ala.  387,  51  So.  343;  City  of 
Anniston  v.  Iney,  151  Ala.  392,  44  So. 
48;  Lord  v.  City  of  Mobile,  113  Ala. 
360,  21  So.  366.  111.— City  of  Mattoon 
v.  Worland,  97  111.  App.  13;  City  of 
Nokomis  v.  Salter,  61  111.  App.  150. 
Kan. — Union  St.  By.  Co.  v.  Stone,  54 
Kan.  83,  37  Pae.  1012.  Mo.— McLean 
v.  Kansas  City,  100  Mo.  App.  625,  75 
S.  W.  173.  R.  I.— Carroll  v.  Allen,  20 
B.  I.  144,  37  Atl.  704. 

As  to  charging  negligence,  see  supra, 
II;  I,  5,  a,   (II),  (B). 

92.  See  generally  the  title  "In- 
juries to  Persons  and  Property." 

93.  Corey  v.  Bath,  35  N.  H.  530. 
And  see  the  following  cases:  la. 
Brown  v.  Town  of  Chillicothe,  122  Iowa 
640,  98  N.  W.  502.  Kan.— City  of  Iola 
V.  Parmer,  72  Kan.  620,  84  Pac.  386; 
City  of  Garnett  v.  Smith,  72  Kan.  664, 
83  Pac.  615;  City  of  Ottawa  v.  Green, 
72  Kan.  214,  83  Pac.  616.  Wash.— Dun- 
kin  v.  City  of  Hoquiam,  56  Wash.  47. 
105  Pac.  149.  ' 

Evidence  as  to  the  extent  and  nature 
of  the  injuries  received  by  plaintiff's 
intestate  upon  a  defective  sidewalk  is 
admissible  under  an  averment  that  he 
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"received  certain  bruises,  wounds,  and 
contusions,  and  certain  internal  injur- 
ies, whereby  he  became  immediately 
sick,  lame,  and  disordered,  ...  and 
continued  to  be  so  sick  and  ill  that 
within  one  week  thereafter  he  died. 
Storrs  v.  City  of  Grand  Eapids,  110 
Mich.   483,   68   N.   W.  258. 

Objection  that  the  declaration  is  not 
sufficiently  specific  in  describing  the  in- 
jury sustained  by  the  plaintiff,  not 
made  on  either  of  two  trials  of  the 
cause  or  on  the  motion  for  a  new  trial, 
is  too  late,  where  made  for  first  time 
on  second  appeal.  Shippy  v.  Village  of 
Au  Sable,  85  Mich.  280,  48  N.  W.  584. 

94.  Corey  v.  Bath,  35  N.  H.  530. 
Where    the    declaration   alleges  that 

the  plaintiff  and  his  child  "were  thrown 
from  his  wagon  with  great  force  and 
violence,  and  he  and  the  ehild  greatly 
injured  and  damaged  tnereby,"  it  will 
be  taken,  after  verdict,  as  a  sufficient 
averment  that  the  plaintiff  received  a 
bodily  injury.  Corey  v.  Bath,  35  N.  H. 
530. 

Permanency  of  Injuries. — If  it  is 
necessary  to  aver  in  the  complaint  that 
the  plaintiff  was  permanently  injured 
by  means  of  the  insufficiency  of  the1 
highway,  before  proof  that  his  injuries 
were  permanent  can  properly  be  re- 
ceived, the  complaint  is  sufficient  in 
this  respect  where,  after  stating  that 
as  a  consequence  of  the  alleged, insufr 
ciency  of  the  highway,  the  plaintiff 
was  greatly  injured,  the  pleader  pro- 
ceeds to  set  out  the  nature  and  extent 
of  such  injuries,  and  the  probable  fut- 
ure results,  thereof,  and  in  that  'con- 
nection avers  that  the  plaintiff  '_  wil' 
be  permanently  crippled  and  injured 
for  life."  Cremer  v.  Town  of  Port- 
land, 36  Wis.  92.  , 

95.  Barney  v.  City  of  Hartford,  U 
Wis.  95,  40  N.  W.  581. 

Interruption  of  Business.— Where  the 
complaint  alleges  generally  that  plaf11" 
tiff  was  unable,  by  reason  of  his  in- 
juries, to  pursue  his  lawful  business, 
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lecessary  in  an  action  under  a  statute  providing  for  double  damages, 
o  allege  that  the  plaintiff  is  entitled  to  double  damages.96 

(H.)    Time  op  Injury An  allegation  of  the  precise  time  of  the  in- 

ury  is  immaterial  in  such  actions.97  The  injury  is  improperly  laid  in 
he  declaration  with  a  continuando.98 

(I.)    Notice  of  Injury Such  a  notice  of  the  injury  and  claim  for 

lamages  as  the  statute  requires  must  not  only  be  given  to  the  town  or 
lity  sought  to  be  charged  for  injuries  received  upon  a  defective  high- 
ray  therein.99  but  it  must  be  averred  in  the  declaration  or  complaint,1 


;hat  is  sufficient  to  admit  evidence  of 
;he  particular  business  and  the  dam- 
iges  resulting  from  its  interruption. 
!f  the  defendant  wishes  to  be  more 
iully  informed  as  to  what  plaintiff's 
msiness  is,  the  remedy  is  by  motion  to 
nake  more  definite  and  certain.  Luck 
;.  City  of  Eipon,  52  Wis.  196,  8  N.  W. 
!15. 

96.  Clark  v.  Inhab.  of  Worthington, 
L2  Pick.  (Mass.)  570,  under  St.  1786, 
!h.  81,  §7. 

97.  Tripp  v.  Inhab.  of  Lyman,  37 
Me.  250,  and  need  not  be  proved 
\trictly  as  alleged. 

98.  Baxter  v.  Winooski  Tpk.  Co.,  22 
ft.  114,  52  Am.  Dec.  84.  In  this  case, 
;he  court  said:  "In  the  case  of  the 
Obstruction,  or  insufficiency  of  a  pub- 
ic highway,  it  is  the  per  quod,  which  is 
:he  gravamen  of  the  action — not  the 
nsufficiency  of,  the  road.  The  injury 
mstained  at  any  one  time  cannot  be 
iontinued  or  repeated.  The  injuries 
sustained  on  different  days,  while  pass- 
ng  the  road,  must,  from  their  very 
lature,  be  distinct  and  independent. 
There  could  be  no  more  a  continuation, 
)r  repetition,  of  the  injury,  than  in 
the  case  of  taking  the  plaintiff's  horse. 
It  is  undoubtedly  true,  that  for  an  in- 
jury from  the  obstruction  of  a  private 
right  of  way,  the  declaration  may  be 
with  a  continuando,  and  the  difference 
is,  that  in  the  latter  case  the  gravamen 
af  the  action  is  the  stoppage  of  the 
way,  which  may  well  be  continued. 
Where  the  injury  is  improperly  laid 
with  a  continuando,  the  plaintiff,  with- 
out any  waiver  on  his  part,  may,  upon 
the  objection  of  the  defendant,  be  con- 
fined in  his  proof  to  a  single  injury, 
though  it  might  be  the  ground  of  a  spe- 
sial  demurrer." 

99.  See  supra,  n,  I,  3. 

Necessity  for  Complaint.— Where  the 
e  aim  for  damages  filed  with  the  city 
clerk  pursuant  to  statute  contains  all 


the  essential  elements  of  a  good  com- 
plaint, upon  an  appeal  to  the  proper 
court  from  the  decision  of  the  town  au- 
thorities denying  relief,  further  plead- 
ings on  the  part  of  the  plaintiff  are 
entirely  unnecessary.  Cantwell  v.  City 
of  Appleton,  71  Wis.  463,  37  N.  W. 
813. 

1.  Ga. — City  of  Tallapoosa  v.  Brock, 
138  Ga.  622,  75  S.  E.  644.  111.— Walters 
v.  City  of  Ottawa,  240  111.  259,  88  N„ 
E.  651;  Cole  v.  East  St.  Louis,  147  111. 
App.  234;  Smith  v.  Chicago  Heights, 
141  111.  App.  588.  Ind  —  City  of  Bush- 
ville  v.  Morrow  (Ind.  App.),  101  N.  E. 
659;  Blair  v.  City  of  Ft.  Wayne,  51 
Ind.  App.  652,  98  N.  E.  736.  la. 
Pardey  v.  Town  of  Meehanicsville,  101 
Iowa  266,  70  N.  W.  189.  Me.— Green- 
leaf  v.  Inhab.  of  Norridgwock,  82  Me. 
62,  19  Atl.  91;  Low  v.  Inhab.  of  Wind- 
ham, 75  Me.  113.  Neb.— Nothdurft  v. 
City  of  Lincoln,  75  Neb.  76,  105  N.  W. 
1084;  Goddard  v.  City  of  Lincoln,  69 
Neb.  594,  96  N.  W.  273;  City  of  Hast- 
ings v.  Foxworthy,  45  Neb.  676,  63  N. 
W.  955,  34  L.  E.  A.  321.  N.  Y.— Rein- 
ing v.  City  of  Buffalo,  102  N.  Y.  308, 
6  N.  E.  792;  Dye  v.  Town  of  Cherry 
Creek,  87  Misc.  207,  149  N,  Y.  Supp. 
497;  Biggs  v.  City  of  Geneva, 
100  App.  Div.  25,  90  N.  Y.  Supp.  858; 
Olmstead  *.  Town  of  Pound  Bidge,  71 
Hun  25,  24  N.  Y.  Supp.  615;  Jewell  V. 
City  of  Ithaca,  36  Misc.  499,  73  N.  Y. 
Supp.  953;  Sayfaus  v.  City  of  Eoches- 
ter,  113  N.  Y.  Supp.  840;  Denair  v.  City 
of  Brooklyn,  5  N.  Y.  Supp.  835.  Utah. 
Sweet  v.  Salt  Lake  City,  134  Pac.  1167. 
Wis. — Morrison  v.  Eau  Claire,  115  Wis. 
538,  92  N.  W.  280,  95  Am.  St.  Eep.  955; 
Berry  v.  Town  of  Wauwatosa,  87  Wis. 
401,  406,  58  N.  W.  751;  Eron  v.  Town 
of  Stevens  Point,  85  Wis.  379,  55  N. 
W.  410;  Koch  v.  City  of  Ashland,  83 
Wis.  361,  53  N.  W.  674;  Hiner  v.  City 
of  Fond  du  Lac,  71  Wis.  74,  36  N.  W. 
632;  Susenguth  v.  Town  of  Eantoul,  48 
Wis.  334,  4  N.  W.  328. 
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though  upon  this  proposition  there  is  authority  to  the  contrary.? 

The  form  of  the  notice  need  not  he  set  out  at  length  in  the  complaint, 
in  the  absence  of  a  statute  or  rule  of  court  so  requiring  it,3  a  general 
allegation,  that  the  notice  required  by  the  statute  was  given  within  the 
required  time  being  sufficient.4 

b.  Demurrer  or  Motion.  —  An  insufficient  declaration  or  complaint 
may  be  demurred  to  in  accordance  with  the  general  rules  governing 


Damages  Not  Enumerated  in  Notice. 

Where  the  plaintiff  in  such  an  action 
sought  to  recover  damages  not  enum- 
erated in  his  notice  and  claim,  it  was 
held  that  he  should  show  in  his  com- 
plaint some  reason  why  the  statute 
should  not  control.  Sweet  v.  Salt  Lake 
City  (Utah),  134  Pac.  1167,  holding, 
however,  that  the  complaint  was  not 
fatal  on  a  general  demurrer,  since  it 
stated  a  cause  of  action  for  some  dam- 


Time  for  Objection. — The  entire  omis- 
sion of  the  averment  is  a  defect  which 
can  be  raised  at  any  stage  of  the  ac- 
tion. Olmstead  v.  Town  of  Pound 
Eidge,  71  Hun  25,  24  N.  Y.  Supp.  615 
It  may  be  raised  by  general  objection 
at  the  trial  to  the  admission  of  any 
evidence  of  notice  under  the  complaint. 
Benware  v.  Town  of  Pine  Valley,  53 
Wis.  527,  10  N.  W.  695. 

2.  Herrick  v.  Town  of  Holland,  83 
Vt.  502,  77  Atl.  6  (wherein  it  was  ob- 
jected that  as  the  declaration  did  not 
allege  that  a  notice  in  writing,  made 
essential  to  recovery,  was  given  as  re- 
quired by  statute,  no  evidence  concern- 
ing the  giving  of  such  notice  is  admis- 
sible) ;  Kent  v.  Town  of  Lincoln,  32  Vt. 
591,  commented  upon  and  approved  in 
Matthie  v.  Town  of  Barton,  40  Vt.  286. 

Such  notice  is  no  part  of  the  cause 
of  action,  but  pertains  merely  to  the 
remedy  and  evidence.  Kent  v.  Town  of 
Lincoln,   32   Vt.   591. 

3.  Wilson  v.  City  of  St.  Joseph,  134 
Mo.  App.  557,  562,  123  S.  W.  504; 
Cairncross  v.  Village  v.  Pewaukee,  78 
Wis.  66,  47  N.  W.  13,  10  L.  B.  A.  473. 

Connecticut. — Under  rules  of  court 
in  this  state,  the  notice  required  to  be 
given  in  order  tp  bind  any  town  or  city 
for  injuries  received  upon  a  defective 
highway  must  either  be  recited  in  the 
complaint,  or  annexed  thereto.  Prac- 
tice Book,  1908,  p.  244,  §143;  Cassidy 
v.  Town  of  Southbury,  85  Conn.  221;  82 
Atl.  198. 

The  obvious  purpose  of  this  rule  is 
to  have  the  sufficiency  of  the  notice,  if 
denied,   tested   by   demurrer   preceding 
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the  trial.     Cassidy  v.  Town  of  South- 
bury,  85  Conn.  221,  82  Atl.  198. 

Where  the  complaint  sets  up  the  in- 
juries received  with  sufficient  particu- 
larity in  one  paragraph  thereof,  and  in 
the  next  succeeding  paragraph  recites 
that  the  plaintiffs  have  caused  written 
notice  of  said  injuries  to  be  given  the 
town,  this  is  the  equivalent-  of  a  direct 
allegation  that  they  caused  written  not- 
ice of  the  injuries  as  detailed  in  the 
prior  paragraph  to  be  given  the  town. 
Cassidy  v.  Town  of  Southbury,  85  Conn. 
221,  S2  Atl.  198. 

Under  a  Wisconsin  statute  providing 
that  ' '  no  action  upon  any  claim  shall 
be  maintained  against  any  town  unless 
a  statement  or  bill  of  such  claim  shall 
have  been  filed  with  the  town  clerk  to 
be  laid  before  the  town  board  of  audit, 
nor  until  ten  days  after  the  next  annual 
town  meeting  thereafter,"  the  com- 
plaint in  such  an  action  need  not  al- 
lege that  it  was  not  commenced  until 
ten  days  after  said  town  meeting. 
Welsh  v.  Town  of  Argyle,  85  Wis.  307, 
55  N.  W.  412. 

An  allegation  which  embraces  all 
that  the  statute  requires  in  the  claim 
or  demand,  and  in  substantially  the 
same  language  is  sufficient,  though  it 
does  not  state  what  action,  the  town 
took  upon  such  claim.  Paulson  v.  Town 
of  Pelican,  79  Wis.  445,  48  N.  W.  715. 

4.  Smiley  v.  Inhab.  of  Merrill  Plant- 
ation, 84  Me.  322,  24  Atl.  872;  Cairn- 
cross v.  Village  of  Pewaukee,  78  Wis. 
66,  47  N.  W.  13,  10  L.  B.  A.  473. 

The  rule  that  all  affirmative,  travers- 
able facts  should  be  averred  as  occur- 
ring on  some  particular  day  does  not 
applv.  Smiley  v.  Inhab.  of  Merrill 
Plantation,  84  Me.  322,  24  Atl.  872._ 

Insufficient  Averment  That  Claim 
Filed.— A  complaint  fails  to  state  that 
the  claim  required  by  statute  was  grw» 
where  it  merely  alleges  that  the  plain- 
tiff caused  the  city  and  its  officers  ana 
agents  to  be  fully  informed  of.tw 
time,  place,  cause,  etc.  of  the  uvjury. 
Giuricevic  v.  City  of  Tacoma,  57 
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demurrers.5  Objection  to  the  complaint  on  the  ground,  that  it  does 
net  allege  the  presentation  of  the  required  notice  of  claim  is  properly- 
taken  by  general  demurrer  ;G  but  not  the  objection  that  a  street  or  high- 
way is  not  a  ' '  public ' '  street  or  highway.7 

Uncertainty  of  the  complaint  in  pointing  out  the  location  of  the  de- 
fect which  caused  the  injury8  or  in  alleging  knowledge  or  notice  thereof9 
may  be  taken  in  some  states  by  demurrer  or,  in  others,  by  motion  to 
make  more  definite  and  certain.10 

c.  Plea  or  Answer.  —  The  plea  or  answer,  must  conform  to  the  rules 
ordinarily  governing  pleas  and  answers.11    The  objection  that  a  street 


329,  106  Pae.  908,  28  L.  E.  A.  (N.  S.) 
533. 

Time  for  Objection. — An  objection  to 
the  sufficiency  of  the  averment  of  the 
notice  comes  too  late,  after  trial,  es- 
pecially where  no  one  has  been  misled 
by  the  defect  therein.  Magee  v.  City 
of  Troy,  48  Hun  383,  l.N.  Y.  Supp.  24, 
afirmed  119  N.  Y.  640,  23  N.  E.  1148. 

5.  City  of  Indianapolis  v.  Crans,  28 
Ind.  App.  584,  63  N.  E.  478.  See  gen- 
erally the  title  "Demurrer." 

6.  Jewell  v.  City  of  Ithaca,  72  App. 
Div.  220,  76  N.  Y.  Supp.  126;  Koch  v. 
City  of  Ashland,  83  Wis.  361,  53  N.  W. 
674.  But  see  the  earlier  ease  of  Nagel 
v.  City  of  Buffalo,  34  Hun  (N.  Y.)  1, 
holding  that  the  question  cannot  prop- 
erly be  raised  by  demurrer  as  it  is  un- 
necessary to  aver  in  the  complaint;  the 
presentation  of  the  claim,  this  being 
matter  of  defense. 

7.  G-allamore  v.  City  of  Olympia,  34 
Wash.  379,  75  Pae.  978,  should  be  taken 
by  answer. 

8.  Demurrer. — Campbell  v.  City  of 
Kalamazoo,  80  Mich.  655,  45  N.  W.  652.  j 

Motion  To  Make  Definite  and  Cer- 
tain.— Ind. — City  of  Huntington  v, 
Stuver,  41  Ind.  App.  171,  83  N.  E.  518.: 
Mo.— Allen  v.  City  of  Springfield,  61 
Mo..  App.  270.  N.  Y.— Dougherty  v.  Vil- 
lage of  Horseheads,  73  Hun  443,  26  N. 
Y.  Supp.  642;  Sherman  v.  Oneonta,  21 
N.  T.  Supp.  137,  49  N.  Y.  St.  267. 

9:  Town  of  Nappanee  v.  Buekman, ; 
'7  Ind.  App.  361,  34  N.  E.  609,  motion. 

10.  See  4  Standard  Proc.  859. 

11.  See  generally  the  titles  "Abate- 
ment, Pleas  Of;"  "Answers;"  "De- 
nials;" "Pleas." 

A  plea  petting  up  that  the  road  re- 
ferred to  in  the  complaint  was  so  dim 
and  indistinct  that  it  did  not  appear  to 
ordinary  observation  to  be  a  road  used 
by  the  public  was  demurrable  where  it 
did  not  allege  that  the  defendants  did 
not  know  that  it  was  used  by  the  pub- 


lic.    Dunn  &  Lallande  Bros.  v.  Gunny 
149  Ala.  583,  42  So.  686. 

A  denial,  that,  on  a  day  specified,  the 
highway  was  "in  a  dangerous  condi- 
tion to  travelers  exercising  ordinary 
care  and  diligence,"  was  held  not  a 
sufficient  denial  that  it  was  out  of  re- 
pair in  Cuthbert  v.  City  of  Appleton, 
24  Wis.  383. 

Plea  in  Abatement. — Where  the  stat- 
ute requires  that  person  injured  to 
exhaust  all  remedies  against  the  per- 
son primarily  responsible  for  the  de- 
fect, before  suing  the  city,  in  an  action 
against  the  city,  if  the  answer  names 
such  person,  and  alleges  that  he  is  a 
resident  of  the  eity,  it  need  not  show 
that  he  is  living  and  within  the  juris- 
diction of  the  court  in  order  to  con- 
stitute a  good  plea  in  abatement.  Ray- 
mond v.  City  of  Sheboygan,  70  Wis. 
318,  35  N.  W.  540. 

A  denial  for  lack  of  knowledge  and 
information  sufficient  to  form  a  belief," 
made  by  the  mayor  held  sufficient  to 
raise  the  issues  whether  the  sidewalk 
was  defective,  and  whether  the  plain- 
tiff was  injured  thereby  while  exercis- 
ing ordinary  care.  Smalley  v.  City  of 
Appleton,  70  Wis.  340,  35  N.  W.  729. 
But  see  7  Standard  Proc.  44,  et  seq., 
and  the  title  "Information  and  Be- 
lief." Such  a  denial  however,  of  an 
allegation  of  the  presentation  of  a 
claim  and  service  of  notice  of  injury 
is  not  sufficient  to  raise  an  issue,  since 
it  is  not  permissible  in  respect  of  mat- 
ters of  which  the  defendant  had  actual 
knowledge,  or  presumptively  has  as 
matter  of  law.  Purdy  v.  City  of  New 
York,  110  N.  Y.  Supp.  822.  See  also 
Carpenter  v.  Town  of  Boiling,  107  Wis. 
559,  83  N".  W.  953. 

Joinder. — A  plea  to  the  jurisdiction 
cannot,  as  a  rule,  be  joined  with  an 
answer  in  bar.  Town  of  Knox  v.  Gold- 
ing,  46  Ind.  App.  634,  91  N.  E.  857,  92 
N.  E.  986. 
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or  highway  is  not  a  "public"  street  or  highway  should  be  taken  by  an- 
swer.12 An  allegation  that  the  road  described  is  a  public  road,  is  put 
in  issue  by  a  plea  of  the  general  issue.13 

The  defense  that  the  notice  of  injury  or  claim  has  not  been  given 
as  required  by  statute  does  not  constitute  the  subject  of  a  special  de- 
nial or  plea,14  where  it  is  available  under  the  general  issue  or  a  general 
denial,15  which  in  this  class  of  cases  is  governed  by  the  general  rules 
as  to  the  defenses  available  under  it.16 

Whether  contributory  negligence  must  be  specially  pleaded  is  elsewhere 
treated.17 

Where  municipal  consent  to  maintain  an  obstruction  in  a  street  is  relied 
upon  as  a  defense,  it  is  necessary  not  only  to  plead  it,18  but  also  to  al- 
lege and  prove  a  compliance  with  its  terms.19 


12.  Gallamore  v.  City  of  Olympia,  34 
Wash.  379,  75  Pac.  978. 

13.  Dunn  &  Lallande  Bros.  V.  Ghinn, 
149  Ala.  583,  42  So.  686  (holding  it  was 
not  error  to  sustain  a  demurrer  to  a 
plea  denying  the  existence  of  a  public 
road  as  alleged  in  the  complaint,  where 
the  general  issue  had  been  interposed 
also) ;  Campion  v.  City  of  Decatur,  151 
111.  App.  161,  holding  that  by  pleading 
the  general  issue  the  defendant  does  not 
admit  the  street  described  as  defective, 
to  be  a  public  street. 

14.  Matthie  v.  Town  of  Barton,  40 
"Vt.  286;  Eron  v.  Town  of  Stevens  Point, 
85  "Wis.  370,  55  N.  W.  410. 

Where  plaintiffs'  complaint  alleged 
that  they  presented  their  duly  verified 
claim  for  damages  to  the  city  council 
on  a  date  named,  setting  out  the  claim 
in  full,  and  the  answer  admitted  that 
the  claim  described  was  filed  with  the 
city  clerk,  but  denied  each  and  every 
other  allegation  contained  in  the  para- 
graph, the  answer  must  be  held  as  ad- 
mitting everything  that  went  to  the 
description  of  the  claim,  such  as  that 
it  was  in  certain  words  and  figures, 
duly  verified,  and  presented  by  plain- 
tiffs on  a  date  named.  Durham  v.  City 
of  Spokane,  27  Wash.  615,  68  Pac.  383. 

15.  Me. — Low  v.  Inhab.  of  Town  of 
Windham,  75  Me.  113.  Vt.— Matthie 
v.  Town  of  Barton,  40  Vt.  286.  Wis. 
Eron  v.  Town  of  Stevens  Point,  85 
Wis.  379,  55  N.  W.  410. 

'  l 

16.  See  generally  7  Standard  Proc. 
31,  et  seq.  And  see  Jones  v.  Inhab.  of 
Andover,  10  Allen  (Mass.)  18  (that 
plaintiff  was  traveling  on  Sunday  ad- 
missible under  general  issue);  Hall  v. 
Manchester,  39  N.  H.  295   (legality  of 
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laying  out  of  highway  triable  under  the 
general  issue). 

17.  See  supra,  II,  I,  5,  a,  (II),  (C), 
and  the  title  "Negligence."  See  also 
7  Standard  Proc.  73,  95.     - 

Must  Be  Specially  Pleaded. — Latimer 
v.  Anderson  County,  95  S.  C.  187,  78 
S.  E.  879. 

Where  the  answer  stated  that  plain- 
tiff's negligence  consisted  in  the  man- 
ner in  which  the  plaintiff  was  walking, 
and  that  she  was  not  careful,  prudent 
or  watchful  in  her  walking  over  the 
defective  sidewalk,  it  was  held  to  he 
sufficiently  specific.  Durham  v.  City  of 
Bolivar,  106  Mo.  App.  601,  81  S.  W. 
463. 

The  objection  that  the  answer  is  not 
sufficiently  specific  in  its  averments  as 
to  contributory  negligence  is  waived 
where  plaintiff  files  her  replication  and 
goes  to  trial  upon  the  answer.  Durham 
v.  City  of  Bolivar,  106  Mo.  App.  601, 
81  S.  W.  463. 

Admissible  Under  General  Denial. 
City  of  New  Albany  v.  McCulloeh,  127 
Ind.  500,  26  N.  E.  1074;  Fernbach  v\ 
City  of  Waterloo,  76  Iowa  598,  41  N. 
W.   370. 

18.  Clifford  v.  Dam,  81  1ST.  Y.  52. 
Proof    of   municipal   consent  to  the 

maintenance  of  an  obstruction  in  a 
sidewalk  was  held  available  under  a 
denial  that  it  was  "wrongfully  and  un- 
lawfully" maintained.  Kuechenmeis- 
ter  v.  Brown,  13  Misc.  139,  34  N.  T. 
Supp.  180. 

19.  Clifford  v.  Dam,  81  N.  Y.  52. 
And  that  the  structure  was  properly 

made  and  maintained,  to  secure  the 
same  safety  to  the  public,  that  the 
street  would  have  secured  without  it. 
Clifford  v.  Dam,  81  N.  Y.  52. 
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d.  Amendments.  —  In  accordance  with  the  usual  rules  governing 
amendments  of  pleadings,20  the  declaration  or  complaint  in  such  an 
action  may  be  amended  so  as  to  remedy  any  imperfection  or  uncer- 
tainty therein,21  as  for  instance,  with  reference  to  the  description  of  the 
highway22  or  the  nature  and  location  of  the  defects  therein,28  provided 


20.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  ,' Negligence;" 
"New  Cause  of  Action;"  "Parties." 

21.  See  the  following  cases:  IT.  S. 
Elson  v.  Town  of  Waterford,  138  Fed. 
1004.  Ga. — City  of  Columbus  V.  Anglin, 
120  Ga.  785,  48  S.  E.  318;  City  of 
Newnan  1>.  Daviston,  118  Ga.  122,  44 
S.  E.  861.  HI.— Town  of  Cicero  v.  Bar- 
telrae,  212  HI.  256,  72  N.  E.  437;  Wal- 
ters v.  City  of  Ottawa,  144  111.  App. 
379.  la. — Benson  v.  City  of  Ottumwa, 
143  Iowa  349,  121  N.  W.  1065;  Palmer 
v.  City  of  Waterloo,  138  Iowa  296,  115 
N.  W.  1017;  Woods  v.  Town  of  Lisbon, 
138  Iowa  402,  116  N".  W.  143,  16  L.  E. 
A.  (N.  S.)  886;  Saehra  *.  Manilla,  120 
Iowa  562  95  N.  W.  198.  Me.— Chap- 
man v.  Nobleboro,  76  Me.  427;  Young 
v.  Inhab.  of  Garland,  18  Me.  409.  Mich. 
McTiver  v.  Twp.  of  Grant,  131  Mich. 
456,  9,1  N.  W.  736;  Brown  v.  Owosso, 
130  Mich.  107,  89  N.  W.  568;  Grattan 
v.  Village  of  Williamston,  116  Mich. 
462,  74  N.  W.  668.  Mo.— Goodman  v. 
Kahoka,  100  Mo.  App.  278,  73  S.  W. 
355.  N.  H.— Davis  *.  Hill,  41  N.  H. 
329.  N.  Y.— Ladrick  v.  Village  of 
Green  Island,  103  App.  Div.  71,  92  N. 
Y.  Supp.  622;  Denair  v.  City  of  Brook- 
lyn, 5  N.  Y.  Supp.  835.  Okla.— City  oi 
Guthrie  v.  Pinch,  13  Okla.  ,496,  75  Pac. 
288.  Wis.— Maxwell  «.  Town  of  Well- 
ington, 138  Wis.  607,  120  N.  W.  505. 

Where  such  an  action  is  commenced 
before  a  justice  of  the  peace,  and  car- 
ried by  appeal  to  the  district  court,  it 
is  competent  for  that  court  to  order  a 
repleader,  or  an  amendment  of  the 
pleadings.  Strout  v.  Inhab.  of  Dur- 
ham, 23  Me.  483. 

An  amendment  to  include  allegations 
of  additional  damages  resulting  to  the 
plaintiff  beyond  those  alleged  in  the 
original  petition  is  properly  allowed 
(Benson  v.  City  of  Ottumwa,  143  Iowa 
349,  121  N.  W.  1065),  as  are  amendments 
to  the  petition  of  an  infant  by  alleg- 
ing the  emancipation  of  the  minor 
(Benson  v.  City  of  Ottumwa,  supra), 
and  by  the  averment  of  an  assignment 
to  the  plaintiff  by  his  father  of  any 
right  of  action  which  the  latter  might 
have  on  account  of  the  injury  to  the 


former  (Benson  v.  City  of  Ottumwa, 
143  Iowa  349,  121  N.  W.  1065. 

After  Time  for  Giving  Notice. 
Though  a  statute  provides  that  unless 
notice  of  an  injury  from  a  defective 
road  or  street  be  given,  the  action  must 
be  brought  within  three  months  from 
the  date  of  the  injuiy,  the  petition  may 
bo  amended  after  the  expiration  of  the 
three  months,  provided  no  other  or  dif- 
ferent cause  of  action  from  that  set 
up  in  the  original  petition  is  pre- 
sented. Benson  «.  City  of  Ottumwa, 
143  Iowa  349,  121  N.  W.  1065;  Saehra 
v.  Manilla,  120  Iowa  562,  95  N.  W. 
198. 

An  amendment  to  a  petition  is  not 
too  late  when  offered  before  the  case 
has  been  submitted  to  the  jury.  City 
of  Columbus  v.  Anglin,  120  Ga.  785,  48 
S.  E.  318. 

Amendment  After  Statute  of  Limita- 
tions.— A  petition  which  fails  to  in- 
clude the  essential  averment  of  notice 
cannot  be  cured  by  an  amendment  al- 
leging notice  after  the  bar  of  the  stat- 
ute of  limitations  has  fallen.  Higman 
v.  Quindaro  Twp.,  91  Kan.  673,  139 
Pac.  403. 

22.  Description  of  Highway. — An 
amendment  was  properly  allowed 
where  the  declaration  on  its  face 
showed  that  the  attempt  was  to  de- 
scribe a  highway  in  the  defendant 
township,  and  the  misstatement  therein 
of  the  town  and  range  was  a  clerical 
error,  which  could  not  have  misled  the 
defendant.  McTiver  v.  Twp.  of  Grant, 
131  Mich.  456,  91  N.  W.  736.  So  too, 
a  declaration  may  be  amended  in  its 
description  of  the  highway  by  substi- 
tuting common  highway  for  county  road. 
Young  v.  Inhab.  of  Garland,  18  Mie. 
409. 

23.  Defects  in  Street.— Where  the 
petition  fairly  identified  the  particular 
place  in  the  walk  where  the  defect  caus- 
ing injury  was  alleged  to  have  existed, 
an  amendment  merely  making  that  de- 
scription more  certain  cannot  be  re- 
garded as  stating  a  new  cause  of  action, 
and  is  permissible,  although  made  after 
the  time  limited  by  the  statute  for 
commencing  the  action,  where  no  not- 
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no  other  or  different  cause  of  action  from  that  set  up  in  the  original 
declaration  or  complaint  is  presented.24 

6.  Trial,  —  a.  View  by  Jury.  —  Whether  a  view  by  the  jury  should 
be  allowed  in  any  such  action  is  a  matter  within  the  reasonable  discre- 
tion of  the  court.26 

b.  Presumptions  and  Burden  of  Proof.  —  A  full  treatment  of  pre- 
sumptions and  burden  of  proof  in  such  actions  will  be  found  in  an- 
other work.26 

c.  Variance.  —  In  accordance  with  the  general  rule,  the  evidence 
offered  must  correspond  with,  and  support,  the  material  and  necessary 


ice  of  injury  is  served.  Palmer  v.  City 
of  Waterloo,  138  Iowa  296,  115  N.  W. 
1017. 

In  Chapman  v.  Inhab.  of  Nobleboro, 
76  Me.  427,  the  plaintiff  was  permitted 
to  amend  her  writ,  over  the  objection 
of  the  defendant,  in  two  respects.  The 
first  of  the  amendments  was,  not  a 
■  change  in,  but  an  addition  to  the  de- 
scription of  the  alleged  defect  in  the 
way,  and  the  second  related  to  the 
manner  in  which  the  accident  happened, 
leaving  the  accident  itself  and  the  re- 
sult of  it  the  same.  There  was,  there- 
fore, no  change  in  the  cause  of  action, 
either  in  the  alleged  defect  or  the  re- 
sult pi  it,  and  the  allowance  of  the 
amendments  was  within  the  discretion 
of  the  court. 

In  Woods  v.  Town  of  Lisbon,  138  Iowa 
402,  116  N.  W.  143,  128  Am.  St.  Rep. 
208,  16  L.  R.  A.  (N.  S.).  886,  the  plain- 
tiff filed  a  substituted  petition  in  which 
she  alleged  the  generally  dangerous 
condition  of  the  walk  in  question, 
whereas  in  her  original  petition  she  had 
complained  of  specific  defects.  The 
court  said:  "The  substituted  petition 
did  not  in  our  judgment  plead  a  new 
cause  of  action  for  which  no  notice  had 
been  given.  The  action  was  commenced 
within  three  months  after  the  accident 
happened,  and  the  condition  of  the 
walk  as  alleged  in  the  substituted  peti- 
tion was  but  an  amplification  of  the 
charge,  which  is  permissible." 

Place  of  the  Injury. — Where  the  de- 
claration alleged  that  the  place  of  the 
injury  was  at  a  point  about  264  feet 
west  of  a  given  street,  it  was  permis- 
sible to  amend  the  same  to  correspond 
with  the  proof  that  the  place  was  in 
fact  about  364  feet  west  of  such  street, 
where  the  defendant  was  not  misled. 
Grattan  v.  Village  of  Williamston,  116 
Mich.  462,  74  N.  W.  668. 

24.  See  the  following  cases:  D.  C. 
District  of  Columbia  v.  Erazer,  21  App. 
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Cas.  154.  Ga.— City  of  Columbus  e. 
Anglin,  120  Ga.  785,  48  S.  E.  318.  111. 
Carlin  v.  City  of  Chicago,  262  111.  564, 
104  N".  E.  905;  Walters  v.  City  of  Ot- 
tawa, 144  HI.  App.  379.  la, — Benson  ft 
City  of  Ottumwa,  143  Iowa  349,  121 
N.  W.  1065;  Woods  v.  Town  of  Lisbon, 
138  Iowa  402,  116  N.  W.  143,  128  Am 
St.  Rep.  208,  16  L.  R.  A.  (N.  S.)  S86. 
Me. — Chapman  v.  Inhab.  of  Nobleboro, 
76  Me.  427.  N.  Y.— Wittman  v.  City 
of  New  York,  80  App.  Div.  585,  80  N. 
Y.  Supp.  1022. 

See  also  the  title  "New  Cause  of  Ac- 
tion." 

Though  an  amended  declaration  sets 
up  the  giving  of  the  notice  of  injury 
and  claim  for  damages  required  to  be 
given  by  statute,  while  the  original 
does  not  mention  it,  it  does  not  state 
a  new  cause  of  action.  Walters  v.  City 
of  Ottawa,  144  111.  App.  379. 

Where  the  complaint  is  amended  by 
describing  the  street  on  which  the  ac- 
cident occurred  as  a  "place,"  instead 
of  a  "street,"  no  new  cause  of  action 
is  stated.  Carlin  v.  City  of  Chicago, 
262  111.  564,  104  N.  E.-  905. 

An  amendment  by  substituting  tie 
words  "stepped  upon  and  broke 
through"  for  the  words  "tripped  and 
stumbled  upon  and  against"  in  describ- 
ing the  manner  in  which  the  accident 
occurred  did  not  state  a  new  cause  of 
action.  Evanston  v.  Richards,  224  111. 
444,  79  1ST.  E.  673. 

25.  Koepke  v.  City  of  Milwaukee, 
112  Wis.  475,  88  N.  W.  238.  See  fully 
the  title  "View." 

It  will  not  be  allowed,  if  there  las 
been  any  change  in  the  locus  in  quo. 
Seward  v.  City  of  Wilmington,  2  Marv. 
(Del.)  189,  42  Atl.  451,  wherein  the 
evidence  was  conflicting  as  to  whether 
a  change  in  the  locus  in  quo  had  taken 

26.  See  6  Encyclopedia  of  Evi- 
dence 475  et  seq. 
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averments  in  the  declaration  or  complaint,  a  material  variance  therein 
being  fatal,27  though  the  rule,  that  an  immaterial  variance  between 
the  allegations  and  proof  will  not  be  fatal  to  plaintiff's  cause  of  action, 
is  equally  applicable.28 


27.  See  the  following  cases:  D.  0. 
District  of  Columbia  v.  Donaldson,  38 
App.  Cas.  259.  111.— Kane  v.  City  of 
Joliet,  103  111.  App.  195.  Ind.— Perry 
f.  Barnett,  65  Ind.  522.  Mass. — Lund 
v.  Inhab.  of  Tyngsboro,  11  Cush.  563, 
59  Am.  Dee.  159.  Mich. — Hoyt  v.  Gar- 
loek,  145  Mich.  632,  108  N.  W.  1074; 
Smith  v.  Walker  Twp.,  117  Mieh.  14,  75 
N.  W.  141.  N.  H. — Edgerley  v.  Concord, 
59  N.  H.  78.  N.  Y.— Bonny  v.  City  of 
New  York,  156  App.  Div.  287,  141  N. 
Y.  Supp.  8;  Woolsey  v.  Trustees  Ellen- 
ville,  69  Hun  489,  23  N.  Y.  Supp.  410; 
Getty  v.  Hamlin,  46  Hun  1.  R.  I. 
Potts  v.  Allen,  19  E.  I.  489,  34  Atl.  993. 
Tex.— English  v.  City  of  Ft.  Worth 
(Tex.  Civ.  App.),  152  S.  W.  179.  Wis. 
Eadichel  v.  Kendall,  121  Wis.  560,  99 
N.  W.  348. 

Negligence. — A  recovery  cannot  be 
had  for  an  act  of  negligence  not  in- 
cluded in  the  declaration  or  complaint. 
Best  v.  City  of  St.  Joseph  (Mo.  App.), 
166  S.  W.  817. 

Where  the  complaint  alleged  that 
"the  defendant  did  knowingly  and 
willfully  and  negligently  put  and  al- 
low to  be  put  and  placed  upon  said 
sidewalk"  the  obstruction  complained 
of,  and  the  evidence  only  tended  to 
show  culpable  negligence  in  defendant 
in  failing  to  put  up  notice  and  safe- 
guards about  the  obstruction,  and  in 
not  removing  the  obstacle,  there  was  a 
fatal  variance  between  the  allegata  and 
proiata.  Mayor  &  Aldermen  of  Birm- 
ingham v.  Tayloe,  105  Ala.  170,  16  So. 
576. 

The  place  of  the  accident,  though  not 
required  to  be  stated  with  particular- 
ity, must  be  proved  as  alleged,  and  evi- 
dence of  an  injury,  at  another  time  or 
place  is  open  to  the  objection  of  vari- 
ance. Carlin  v.  City  of  Chicago,  262 
111.  564,  104  N.  E.  905. 

Where  the  declaration  charged  that 
the  accident  occurred  on  a  sidewalk, 
and  the  evidence  disclosed  that  it  oc- 
curred on  a  path  leading  from  the  side- 
walk across  the  parking,  and  tempora- 
rily used  by  the  public  during  a  period 
of  snow  and  ice,  to  avoid  passing  over 
the  place  described  in  the  declaration, 
the  variance  between  the  allegations 


and  the  proof  was  fatal.  District  o£ 
Columbia  v.  Donaldson,  38  App.  Cas. 
(D.  C.)  259. 

Correspond  With  Notice. — The  alle- 
gations as  to  the  place  of  the  accident 
and  the  proof  should  correspond  at 
least  substantially  with  the  notice. 
English  v.  City  of  Ft.  Worth  (Tex.  Civ. 
App.),  152  S.  W.  179.  And  see  Bran- 
non  v.  City  of  Birmingham,  177  Ala. 
419,  59  So.  63., 

28.  See  the  following  cases:  Conn. 
Davis  v.  Town  of  Guilford,  55  Conn.  351, 
11  Atl.  350;  Linsley  V.  Bushnell,  15 
Conn.  225,  38  Am.  Dec.  79.  Colo. — City 
of  Denver  v.  Baldasari,  15  Colo.  App. 
157,  61  Pae.  190.  D.  C— District  of 
Columbia  v.  Haller,  4  App.  Cas.  405. 
111.— Chicago  v.  Seben,  165  111.  371,  46 
N.  E.244,  56  Am.  St.  Rep.  245;  Nichols 
v.  City  of  Collinsville,  165  111.  App.  457; 
City  of  Springfield  v.  Purdy,  61  111. 
App.  114;  City  of  Rockford  v.  Hollen- 
beck,  34  111.  App.  40.  Ind.— City  of 
Bloomihgton  v.  Woodworth,  40  Ind. 
App.  373,  81  N.  E.  611 ;  City  of  Indiana- 
polis v.  Mitchell,  27  Ind.  App.  589,  61 
N.  E.  947.  la. — Barnes  v.  Newton,  46 
Iowa  567.  Me. — Holt  v.  Inhab.  of  Pen- 
obscot, 56  Me.  15,  96  Am.  Dec.  429; 
Tripp  v.  Inhab.  of  Lyman,  37  Me.  250. 
Mass. — Goldthwait  v.  East  Bridgewater, 
5  Gray  61;  Stedman  v.  Inhab.  of  South- 
bridge,  17  Pick.  162.  Mich. — Epelett  v. 
City  of  Sault  Ste.  Marie,  144  Mieh.  392, 
108  N  W.  360.  Mo.— Roberts  v.  City 
of  Piedmont,  166  Mo.  App.  1,  148  S.  W. 
119;  Snowden  v.  City  of  St.  Joseph,  163 
Mo.  App.  667,  147  S.  W.  492;  Snee'd  V. 
City  of  Salisbury,  94  Mo.  App.  426,  68 
S.  W.  369;  Powers  v.  Penn.  Mut.  L.  I. 
Co.,  91  Mo.  App.  55;  Brown  v.  Wabash' 
R.  Co.,  90  Mo.  App.  20.  Mont.— Pullen 
v.  City  of  Butte,  45  Mont.  46,  121  Pac. 
878.  Neb.— City  of  South  Omaha  v. 
Taylor,  4  Neb.  (Unof.)  757,  96  N.  W. 
209.  Pa.— Platz  v.  McKean  Twp.,  178 
Pa.  601,  36  Atl.  136.  R.  I.— Beebe  v. 
Greene,  34  R.  I.  171,  82  Atl.  796.  Vt. 
Luce  v.  Hassam,  76  Vt.  450,  58  Atl.  725; 
Barber  v.  Essex,  27  Vt.  62.  Wash. 
Bell  v.  City  of  Spokane,  30  Wash.  508. 
71  Pac.  31;  McLeod  v.  City  of  Spokane,  ' 
26  Wash.  346,  67  Pae.  74;  Piper  v 
City  of  Spokane,  22  Wash.  147,  60  Pae. 
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d.  Questions  of  Law  and  Fact.  —  The  ordinary  rules  as  to  queg. 
tions  of  law  and  fact  apply,29  and  where  the  evidence  is  conflicting,  the 
following  have  been  held  to  be  questions  of  fact  for  the  jury :  whether 


138.  Wis.— Doan  v.  Town  of  Willow 
Springs,  101  Wis.  112,  76  N.  W.  1104; 
Duncan  17.  Grand  Rapids,  121  Wis.  626, 
99  N.  W.  317;  Matthews  V.  Baraboo, 
39  Wis.  674. 

Illustrations  of  Immaterial  Variances: 
Whore  the  complaint  states  that  the 
plaintiff  was  riding  upon  a  load  of 
hay;  that  a  wheel  dropped  into  a  hole 
in  the  road;  that  the  wagon  was  over- 
turned; and  that  he  and  the  hay  were 
thrown  upon  the  ground,  and  the  proof 
is  that  the  wheel  dropped  into  a  hole, 
and  that  he  was  thrown  to  the  ground; 
but  that  the  wagon  was  not  overturned, 
and  only  a  portion  of  the  load  was 
thrown  off,  the  variance  is  immaterial. 
' '  In  such  a  matter,  it  is  impossible  that 
the  proof  should  be  a  literal  and  exact 
reproduction  of  the  allegations;  there- 
fore the  law  forgives  variances,  which, 
although  they  may  magnify  the  injury 
and  misstate  attendant  circumstances, 
neither  raise  any  doubt  in  the  mind  of 
the  defendant  as  to  the  charge  which 
he  is  required  to  meet  nor  induce  him 
to  omit  any  matter  of  preparation  for 
defence."  Davis  v.  Town  of  Guilford, 
55  Conn.  351,  11  Atl.  350. 

That  plaintiff  was  injured  while  at- 
tempting to  lead  his  horses  past  the 
body  of  a  dead  animal  in  the  highway, 
instead  of  while  "attempting  to  drive 
them  and  pass"  it,  as  alleged  in  the 
complaint,  would  be  at  the  most  an 
immaterial  variance  and  not  a  failure 
of  proof,  and  will  be  deemed  cured  by 
the  provisions  of  a  statute  enacting 
that  no  variance  between  the  allega- 
tions in  a  pleading. and  the  proof  is  to 
be  deemed  material,  unless  it  have  actu- 
ally misled  the  adverse  party,  to  his 
prejudice,  in  maintaining  his  action  or 
defence  upon  the  merits.  Hindman  v. 
Timme,  8  Ind.  App.  416,  35  N".  E.  1046, 
under  Rev.  St.  1881,  §§391,  392. 

Where  the  declaration  alleges  that 
plaintiff  slipped  into  a  hole  allowed  tc 
exist  in  a  sidewalk,  while  the  testimony 
is  that  he  stepped  into  the  hole,  the 
variance  is  not  a  material  one.  District 
of  Columbia  V.  Haller,  4  App.  Cas.  (D. 
C.)   405. 

Place  of  Accident.— Where   the   dec- 
laration alleged  that  the  horse  backed 
off  the   embankment  at  a  point  about 
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twelve'  feet  east  of  the  east  end  of  the 
bridge,  whereas  the  proofs  disclosed 
that  it  backed  off  at  a  point  about 
eight  feet  east  of  the  bridge,  the  vari- 
ance was  not  fatal.  Eoss  v.  Twp.  of 
Ionia,  104  Mich.  320,  62  N.  W.  401. 

In  Piper  v.  City  of  Spokane,  22  Wash. 
147,  60  Pac.  138,  it  was  held  that,  in 
an  action  against  a  city  for  damages 
received  by  reason  of  the  defective  con- 
dition of  a  certain  highway,  it  was  an 
immaterial  variance  for  the  complaint 
to  describe  the  place  of  injury  as  a 
"sidewalk"  while  the  claim  presented 
against  the  city  prior  to  suit  described 
it  as  a  "crosswalk." 

Though  the  declaration  alleged  in- 
jury to  the  plaintiff  "just  as  she  was 
about  to  step  upon  the  sidewalk," 
while  the  proof  was  that  she  received 
the  injury  after  she  got  upon  the  walk, 
the  variance  was  not  sueh  as  to  affect 
the  verdict.  City  of  Eockford  v.  Hoi- 
lenbeck,  34  111.  App.  40. 

Location  of  Defect. — Where  the  de- 
fect in  the  highway  alleged  to  have 
caused  the  plaintiff's  injury  and  the 
location  of  it  are  so  described  in  the 
complaint  and  the  notice  served  on  the 
town,  with  reference  to  well  known  ob- 
jects, that  the  town  could  not  he  mis- 
led or  surprised  by  the  evidence  given, 
a  slight  variance  in  the  proof  as  to 
the  place  will  not  avail  the  defendant 
Doan  v.  Town  of  Willow  Springs,  101 
Wis.  112,  76  1ST.  W.  1104. 

Description  of  Road. — Though  the 
declaration  describes  the  road  where 
the  accident  happened  as  a  public  road, 
while  the  proof  shows  that  it  is  a  turn- 
pike road  or  highway,  the  variance  is 
not  fatal.  Mills  v.  Wilmington  City  B. 
Co.,  1  Marv.   (Del.)   269,  40  Atl.  1114. 

Notice  of  Defect. — Where  the  com- 
plaint charged  that  the  city  had  actual 
notice  of  the  defect  in  the  street,  and 
the  proof  showed  constructive  notice, 
such  variance  did  not  preclude  a  re- 
covery. City  of  Indianapolis  v.  Mitch- 
ell, 27  Ind.  App.  589,  61  N.  E.  947.  And 
an  allegation  simply  that  defendant 
"had  notice"  admits  proof  of  either 
actual  or  constructive  notice.  Hunt  v. 
City  of  Dubuque,  96  Iowa  314,  65  N. 
W.  319. 

29.  See  generally  the  title ' '  Province 
of  Judge  and  Jury." 
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the  place  where  the  accident  occurred  was  a  public  highway  or  street  ;30 
Whether  a  defect  existed  in  the  highway  or  street  at  the  time  and  place 
of  the  accident;31  whether  or  not  the  condition  of  the  highway  or  street 
made  travel  upon  it  safe  or  unsafe;32  whether  the  highway  or  street 


30.  Mont. — Smith  v.  Zimmer,  45 
Mont.  282,  125  Pac.  420.  N.  Y.— Cor- 
bet v.  City  of  Troy,  53  Hun  228,  6  N. 
T.  Supp.  381.  N.  C— Whitford  v.  City 
of  Newborn,  111  N.  C.  272,  16  S.  B.  327. 

Closed  Street. — Whether  the  street 
upon  which  the  accident  occurred  had 
been  closed  to  the  use  of  the  public 
was  a  question  of  fact  for  the  jury. 
Schlinski  v.  City  of  St.  Joseph,  170  Mo. 
App.  380,  156  S.  W.  823.  And  see  Ste- 
phens v.  City  of  Macon,  83  Mo.  345. 

Establishment  of  Sidewalk. — Whether 
or  not  the  city  had  established  a  side- 
walk at  the  point  where  the  accident 
occurred,  was  a  question  of  fact.  Can- 
nady  v.  Durham,  137  N.  C.  72,  49  S.  E. 
50. 

31.  Mass. — Thompson  v.  Inhab.  of 
Bolton,  197  Mass.  311,  83  N.  E.  1089; 
Pratt  v.  Amherst,  140  Mass.  167,  2  N. 
E.  772;  Taylor  v.  Inhab.  of  Woburn, 
130  Mass.  494  (whether  post  in  high- 
way was  or  was  not  a  defect  question 
for  the  jury  where  there  was  a  conflict 
of  evidence  as  to  the  situation  of  the 
post  in  relation  to  travel).  Minn. 
Latell  v.  Cunningham,  122  Minn.  144, 
142  N.  W.  141,  whether  a  coalhole  cover 
in  a  sidewalk  that  wasi  smooth  and 
slippery  constituted  a  defect  and  dan- 
ger to  pedestrians  using  the  sidewalk 
was  a  question  of  fact  for  the  ujry. 
N.  H.— Downes  v.  Hopkinton,  67  N.  H. 
456,  40  Atl.  433;  Stack  v.  Portsmouth, 
52  N.  H.  221;  Johnson  v.  Town  of  Hav- 
erhill, 35  N.  H.  74,  82.  N.  J.— Kelly  v. 
Lembeck,  etc.  Brewing  Co.,  92  Atl. 
282.  Vt.  — Washburn  v.  Town  of 
Woodstock,  49  Vt.  503;  Bagley  v. 
Town  of  Ludlow,  41  Vt.  425; 
Sessions  v.  Town  of  Newport,  23  Vt. 
9;  Cassedy  v.  Town  of  Stockbridge,  21 
Vt.  391;  Kelsey  v.  Town  of  Glover,  15 
Vt.  708.  Wis.— Dralle  v.  Town  of  Reeds- 
hurg,  130  Wis.  347,  110  N.  W.  210; 
Johnson  v.  Town  of  Highland,  124  Wis. 
597,  102  N.  W.  1085;  Kennedy  v.  Town 
of  Lincoln,  122  Wis.  301,  99  N.  W.  1038; 
Slivitski  v.  Town  of  Wein,  93  Wis. 
460  67  N.  W.  730  (whether  traveled 
track,  at  time  and  place  of  injury  was 
insufficient  or  out  of  repair  was  one  of 
fact  for  the  jury) ;  Draper  v.  Town  of 
Ironton,  42  Wis.  696. 


Defect  in  Sidewalk.— Whether  there 
is  in  fact  a  defect  in  a  sidewalk  in  the 
street  is  a  question  for  the  jury.  Pullen 
v.  City  of  Butte,  45  Mont.  46,  55,  121 
Pac.  878. 

32.  Conn. — Lutton  v.  Town  of  Ver- 
non, 62  Conn.  1,  13,  23  Atl.  1020,  27  AtL 
589,  whether  trees  along  an  embank- 
ment formed  a  sufficient  barrier  a  ques- 
tion of  fact  for  the  jury.  Ky. — City 
of  Louisville  v.  Haugh,  157  Ky.  643,  163 
S.  W.  1101;  City  of  Lexington  v.  Cooper, 
148  Ky.  17,  145  S.  W.  1127,  43  L.  B. 
A.  (N.  S.)  1158.  Me.— Bryant  v.  In- 
hab. of  Biddeford,  39  Me.  193;  Tripp  v. 
Inhab.  of  Lyman,  37  Me.  250;  Merrill 
v.  Inhab.  of  Hampden,  26  Me.  234.  Mass. 
Thompson  v.  City  of  Boston,  212  Mass. 
211,  98  N.  E.  700;  Barron  v.  Inhab.  of 
Watertown,  211  Mass.  46,  97  N.  E.  622; 
Warner  v.  Inhab.  of  Holyoke,  112  Mass. 
362.  Mich. — Stanton  v.  Webster  Twp., 
170  Mich.  428,  136  N.  W.  421.  Mo. 
Morgan  v.  City  of  Kirksville  (Mo. 
App.),  168  S.  W.  835;  Townsend  v.  City 
of  Joplin,  139  Mo.  App.  394,  123  S.  W. 
474.  N.  Y.— Bullock  v.  City  of  New 
York,  99  N.  Y.  654,  2  N.  E.  1;  Bryant 
v.  Town  of  Randolph,  14  1ST.  Y.  Supp. 
844.  N.  D.— Solberg  v.  Schlosser,  20  N. 
D.  307,  127  N.  W.  91,  30  L.  E.  A.  (N. 
S.)  1111,  whether  or  not  the  condition 
of  a  highway  at  a  point  where  it  is 
claimfed  to  be  dangerous  renders  it  dan- 
gerous or  not  is  a  question  for  the 
jury.  Okla. — City  of  Guthrie  v.  Swan, 
5  Okla.  779,  51  Pac.  562.  Titan.— Hern- 
don  v.  Salt  Lake  City,  34  Utah  65,  95 
Pac.  646,  131  Am.  St.  Eep.  827.  Wash. 
Saylor  v.  City  of  Montesano,  11  Wash 
328,  39  Pac.  653.  Wis.— Cremer  v.  Town 
of  Portland,  36  Wis.  92. 

Whether  in  some  particular  localities 
the  highway  should  not  be  made  safe 
and  convenient  for  its  entire  width  is  a 
question  for  the  jury  to  determine 
Bryant  v.  Inhab.  of  Biddeford,  39  Me 
193.  And  see:  Mont. — Howard  v.  Plat- 
head  Ind.  Tel.  Co.,  141  Pac.  153.  Okla. 
City  of  Guthrie  v.  Swans,  3  Okla.  116, 
41  Pac.  84.  Utah.— Herndon  v.  Salt 
Lake  City,  34  Utah  65,  95  Pac.  646,  131 
Am.  St.  Eep.  827. 

Whether  or  not  the  commissioners 
of  highways,  in  making  repairs,  had  • 
not    actually   increased   the    dangerous 
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was  so  defective  as-  to  enable  the  party  injured  thereon  to  maintain  an 
action  against  the  town  or  county;33  whether  a  particular  object  upon 
a  highway  or  street  was  an  obstruction  thereof;34  whether  such  ob- 
struction constituted  a  nuisance  ;35  whether  or  not  an  object  placed  or 


eondition  of  the  highway  was  a  ques- 
tion for  the  jury  in  Bryant  v.  Town  of 
Randolph,  14  N.  T.  Supp.  844. 

Safety  of  Covering  Over  Hole  in 
Sidewalk. — It  was  for  the  jury  to  de- 
side  whether  the  boards  placed  over 
a,  hole  in  a  sidewalk  in  the  street  were 
sufficient  to  sustain  the  weight  of  an 
jrdinary  man  traveling  over  them. 
District  of  Columbia  v.  Woodbury,  136 
U.  8.  450,  465,  10  Sup.  Ct.  990,  34  L. 
3d.  472. 

Whether  a  hole  in  a  culvert,  covered 
with  a  flat  stone,  is  so  covered  as  to 
nake  the  highway  safe  and  convenient 
°or  travel,  is  a  question  of  faet  for 
;he  jury.  Hodgkins  v.  Inhab.  of  Bock- 
port,  116  Mass.  573. 

Whether  a  culvert  was  constructed  in 
l  defective  manner  and  without  due 
regard  to  the  safety  of  travelers  was 
lecessarily  a  question  for  the  jury  in 
3-race  v.  Standing  Stone  Twp.,  51  Pa. 
Stiper.  399. 

When  Question  of  Law. — "Custom- 
irily,  of  course,  the  question  of  whether 
l  sidewalk  or  street  is  in  an  ordinarily 
lafe  condition  is  for  the  jury;  and  yet 
t  would  be  manifestly  begging  the 
juestion  to  say  that,  no  matter  how 
flight  the  inequality  of  surface,  or  how 
mmaterial  the  obstruction,  the  case 
ihould  go  to  the  jury."  City  of  Lex- 
ngton  v.  Cooper,  148  Ky.  17,  145  S.  W. 
1127,  43  L.  B.  A.  (N.  S.)  1158. 

33.  Kan. — Lincoln  Twp.  v.  Koenig, 
10  Kan.  App.  504,  63  Pac.  90.  Me. 
fork  v.  Athens,  99  Me.  82,  58  Atl.  418; 
Morse  v.  Inhab.  of  Belfast,  77  Me.  44. 
Mass.— Gerald  v.  City  of  Boston,  108 
VTass.  580;  Loan  v.  City  of  Boston,  106 
*foss.  450.  Mont.— Pullen  v.  City  of 
3utte,  45  Mont.  46,  121  Pac.  878.  R.  I. 
McCloskey  v.  Moies,  19  B.  I.  297,  33 
HI.  225.  Vt.— Kelsey  v.  Town  of 
Hover,  15  Vt.  708. 

Whether  an  object  in  the  highway, 
)ut  not  upon  the  traveled  part  of  the 
•oad,  constitutes  a  defect,  within  the 
neaning  of  a  statute  making  town- 
ihips  liable  under  certain  circumstances 
'or  damages  resulting  from  defective 
lighways,  because  of  its  tendency  to 
:righten  passing  horses,  is  a  matter  for 
;he  determination  of  the  jury  in  view 
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of  all  the  circumstances  of  the  par- 
ticular ease.  Cunningham  v.  Twp.  of 
Clay,  69  Kan.  373,  76  Pac.  907. 

34.  U.  S.— Zopfi  v.  Postal  Tel.  Cable 
Co.,  60  Ped.  987,  9  C.  C.  A.  308.  Ga. 
City  Council  of  Augusta  v.  Tharpe,  113 
Ga.  152,  38 '  S.  E.  389,  whether  wire 
stretched  along  outer  edge  of  sidewalk, 
about  four  feet  from  ground,  and  fast- 
ened to  two  poles,  was  a  obstruction 
to  safe  use  of  street  for  jury  under 
proper  instructions  from  court.  Mass. 
Hayes  v.  Inhab.  of  Hyde  Park,  153 
Mass.  514,  27  N.  E,  522,  12  L,  E.  A. 
249;  Dowd  v.  Chieopee,  116  Mass.  93. 
N.  H.— Chamberlain  v.  Enfield,  43  N. 
H.  356;  Winship  v.  Enfield,  42  N.  H. 
197;  Johnson  v.  Town  of  Haverhill,  35 
N.  H.  74.  N.  Y.— Dougherty  v.  Village 
of  Horseheads,  73  Hun  443,  26  N.  Y. 
Supp.  642.  Pa. — Zirkman  v.  Phila.,  etc.. 
Traction  Co.,  33  Pa.  Super.  85.  Wis. 
Carpenter  v.  Town  of  Boiling,  107  Wis.. 
559,  83  N.  W.  953,  whether  a  large  log 
lying  at  right  angles  with  the  traveled . 
road,  one  end  being  within  a  few  inches 
of  such  track,  constituted  an  obstruc- 
tion in  the  highway  was  a  question  for 
the  jury,  even  though  there  was  at  that 
point  a  smooth  road  about  ten  feet  in 
width. 

35.  HI. — Village  of  Evanston  v.  Fitz- 
gerald, 37  111.  App.  86.  Ind.— City  of 
Evansville  v.  Pifer,  51  Ind.  App.  646, 
100  N.  E.  110,  whether  a  plank  left 
lying  on  sidewalk  was  or  was  not  a 
negligent  or  dangerous  obstruction 
thereof.  Ky. — City  of  Covington  ft 
Visse,  158  Ky.  134,  164  S.  W.  332 
(whether  obstruction  rendered  sidewalk 
unsafe) ;  City  of  Newport  v.  Miller,  93 
Ky.  22,  18  S.  W.  835.  Mass.— Shipley 
v.  Proctor,  177  Mass.  498,  59  N.  E.  119. 
N.  H.— Nutter  v.  Pearl,  71  N.  H.  247, 
51  Atl.  897.  N.  Y.— Cuilo  V.  New  York 
Edison  Co.,  85  Misc.  6,  147  N.  Y.  Supp. 
14.  W.  Va  —  Corbin  v.  City  of  Hunting- 
ton, 82  S.  E.  323,  whether  a  curt  box 
located  in  a  sidewalk  constitutes  ac- 
tionable obstruction. 

The  rule  has  always  been  applied 
that  when  an  obstruction  of  a  street 
serves  some  public  necessity,  is  tem- 
porary in  its  nature,  and  reasonable  in 
degree,  it  does  not  constitute  a  nuisance, 
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thrown  upon  the  highway  was  calculated  to  frighten  a  horse  of  ordi- 
nary gentleness;36  whether1  the  defect  or  obstruction  had  existed  such 
a  length  of  time  that  the  city  or  town  might  reasonably  have  had  notice 
of  it,  or  in  fact  had  such  notice,37  and  whether  the  defendant  delayed  an 


and  that  unless  the  surrounding  circum- 
stances show  conclusively  that  the  ob- 
struction was  either  unnecessary  or  un- 
reasonable, the  question  of  whether  it 
constitutes  a  nuisance  is  a  question  of 
fact.  Cuilo  v.  New  York  Edison  Co., 
85  Misc.  6,  147  N.  Y.  Supp.  14. 

Whether  an  obstruction  is  of  such  a 
character  that  a  person  using  the  street 
or  the  sidewalk  in  the  ordinary  way 
and  using  ordinary  care  for  his  own 
safety  is  exposed  to  an  unnecessary  and 
unreasonable  risk  is  usually  a  question 
of  fact,  but  it  may  become  a  question 
of  law  where  the  obstruction  is  of  such 
a  character  that  reasonable  minds  can- 
not differ  about  it.  Brennan  v.  City  of 
Streator,  256  111.  468i  100  N.  E.  266. 

36.  Ala. — Rodgers  v.  Harper  & 
Moore,  170  Ala.  647,  54  So.  199.  Conn. 
Ayer  v.  City  of  Norwick,  39  Conn.  376, 
12  Am.  Eep.  396.  Ind. — City  of  Hunt- 
ington v.  Lurch,  33  Ind.  App.  476,  70 
N.  E.  402.  N.  Y.— Barr  v.  Village  of 
Bainbridge,  42  App.  Div.  628,  59  N.  Y. 
Supp.  132.  N.  D.— Ouverson  v.  City  of 
Grafton,  5  N.  D.  281,  65  N.  W.  676. 
Okla.— Mean  v.  Callison,  28  Okla.  737, 
116  Pac.  195.  Wash.— Selby  v.  Van- 
couver Water  Works  Co.,  32  Wash.  522, 
73  Pac.  504.  Wis.— Cairncross  v.  Vill- 
age of  Pewaukee,  78  Wis.  66,  47  N.  W. 
13,  10  L.  B.  A.  473. 

37.  Colo.— City  &  County  of  Denver 
v.  Bhodes,  24  Colo.  App.  114,  131  Pac. 
786;  City  of  Denver  v.  Strobridge,  19 
Colo.  App.  435,  75  Pac.  1076.  Del, 
Jarrell  v.  City  of  Wilmington,  4  Penne. 
454,  56  Atl.  379.  Ida.— Powers  v.  Boise 
City,  22  Ida.  286,  125  Pac.  194.  111. 
City  of  McLeansboro  v.  Trammel,  109 
111.  App.  524;  Kunkel  v.  City  of  Chi- 
cago, 37  111.  App.  325;  City  of  Chicago 
ft  McCulloeh,  10  111.  App.  459.  Ind. 
City  of  Huntington  v.  Lurch,  33  Ind. 
App.  476,  70  N.  E.  402;  City  of  Ft. 
Wayne  v.  Patterson,  3  Ind.  App.  34',  29 
N.  E.  167.  la— Frohs  v.  City  of  Du- 
buque, 150  N.  W.  62;  Griffin  v.  City  of 
Marion,  144  N.  W.  1011  (whether  city 
had  notice  actual  or  constructive);  Cut- 
™r«-  City  of  Des  Moines,  137  Iowa  643, 
113  N.  W.  1081;  Troxel  v.  City  of  Vin- 
ton, 77  Iowa  90,  41  N.  W.  580.  Kan. 
Hohtiza  v.  Kansas  City,  68  Kan.  157,  74 


Pac.  594.  Ky.— See  City  of  Corbin  v. 
Benton,  151  Ky.  483,  152  S.  W.  241,  43 
L.  B.  A.  (N.  S.)  591;  Town  of  Brom- 
ley v.  Bodkin,  25  Ky.  L.  Eep.  1245,  77 
S.  W.  696;  City  of  Madisonville  c.'Pem- 
berton's  Admr.,  25  Ky.  L.  Bep.  347,  75 
S.  W.  229.  Mass.— Thompson  v.  Inhab. 
of  Bolton,  197  Mass.  311,  83  N.  W.  1089; 
McCarthy  v.  Dedham,  188  Mass.  204, 
74  N.  E.  319.  Mich.— Allen  v.  West 
Bay  City,  140  Mich.  Ill,  103  N.  W. 
514;  Brown  v.  Owosso,  130  Mich.  107, 
89  N.  W.  568;  Wilkins  v.  City  of  Flint, 
128  Mich.  262,  87  N.  W.  195;  Menard  v. 
Bay  City,  114  Mich.  450,  72  N.  W.  231. 
Mo. — Irwin  v.  Kansas  City,  173  Mo, 
App.  711,  160  S.  W.  30;  Squiers  v.  Kan- 
sas City,  100  Mo.  App.  628,  75  S.  W. 
.194;  Goodman  v.  Kahoka,  100  Mo.  App. 
278,  73  S.  W.  355.  Mont.— Leonard  v. 
City  of  Butte,  25  Mont.  410,  65  Pac. 
425.  Neb.— City  of  Lincoln  v.  Mays,  2 
Neb.  (Unof.)  204,  96  N.  W.  484.  N.  Y. 
Higgins  v.  Brooklyn,  etc.  B.  Co.,  54  App. 
Div.  69,  66  N.  Y.  Supp.  334;  Barr  v. 
Village  of  Bainbridge,  42  App.  Div. 
628,  59  N.  Y.  Supp.  132;  McVee  v.  City 
of  Watertown,  92  Hun  306,  36  N.  Y. 
Supp.  870;  Kirk  v.  Village  of  Homer, 
77  Hun  459,  28  N.  Y.  Supp.  1009.  Okla. 
Cleveland  Trinidad  Par.  Co.  v.  Mitchell, 
140  Pac.  416;  Town  of  Norman  v.  Teel, 
12  Okla.  69,  69  Pac.  791.  Pa.— Gross 
v.  City  of  Pittsburgh,  243  Pa.  525,  90 
Atl.  365;  Goff  v.  City  of  Philadelphia, 
214  Pa.  172,  63  Atl.  431;  Crumlich  v 
City  of  Harrisburg,  162  Pa.  624,  29  Atl. 
707.  Tex.— City  of  Austin  v.  Bitz,  72 
Tex.  391,  9  S.  W.  884.  Utah.— Johnson 
v.  Park  City,  27  Utah  420,  76  Pac.  216; 
Scoville  v.  Salt  Lake  City,  11  Utah  60, 
39  Pac.  481.  Wis.— Schroth  v.  City  of 
Prescott,  68  Wis.  678,  32  N.  W.  621; 
Sheel  v.  City  of  Appleton,  49  Wis.  125, 
5  N.  W.  27. 

Where  an  action  was  brought  against 
a  city  to  recover  damages  for  a  per- 
sonal injury  received  by  the  plaintiff 
by  falling  on  a  sidewalk  in  the  defend- 
ant city,  owing  to  the  negligence  of 
defendant  in  not  removing  ice  and  snow 
which  had  formed  a  ridge  thereon,  the 
question  whether  the  defendant  should 
have  known  of  such  obstruction  and 
removed  the  same,  was  one  for  the  jury 
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unreasonable  length  of  time  in  removing  the  same  ;as  whether  the  plain- 
tiff was  in  fact  injured  by  the  defect  or  obstruction  ;39  the  permanency 
of  the  injuries  to  the  plaintiff;40  and  whether  he  was  a  traveler  upon 
the  highway  or  street." 

Negligence  and  Contributory  Negligence. —  It  is  a  general  rule  that  neg- 
ligence is  always  a  question  for  the  jury,  except  in  cases  where  the  evi- 
dence is  so  conclusive  that,  fair-minded  men  cannot  reasonably  draw 
different  conclusions  therefrom,42  and  accordingly,  whether  or  not  the 
defendant  in  an  action  for  injuries  caused  by  defects  or  obstructions 
in  a  highway  or  street  was  negligent  is  ordinarily  a  question  of  fact 
for  the  jury,43  unless  the  facts  are  undisputed,  and  but  one  inference 


to  determine  from  all  tfi.e  circumstances, 
the  extent  of  the  snow-fall,  condition 
of  the  weather  thereafter,  amount  of 
travel  on  the  street,  and  the  lapse  of 
time  between  the  snow-fall  and  the  ac- 
cident. City  of  Boulder  v.  Niles,  9  Colo. 
415,  12  Pac.  632. 

When  Question  of  Law. — If,  how- 
ever, there  is  but  one  inference  to  be 
derived  from  the  facts,  it  is  a  question 
of  law  for  the  court  whether  a  city  had 
such  notice  of  a  defect  in  a  street,  as 
to  render  it  liable  therefor.  City  of 
C'orbin  v.  Benton,  151  Ky.  483,  152  S. 
W.  241,  43  L.  E.  A.  (N.  S.)  591;  Bell 
v.  Henderson,  24  Ky.  L.  Bep.  2434,  74 
S.  W:  206. 

Where  plaintiff  gave  defendant  a  no- 
tice of  the  injury,  incorrectly  describ- 
ing the  defect,  whether  such  notice 
was  intended  to  mislead  defendant  and 
in  fact  did  mislead  it  is  a  question  foi 
the  jury.  Steinke  v.  City  of  Oshkosh 
(Wis.),  149  N.  W.  715. 

38.  Davis  &  Son  v.  Thornburg,  149 
N.  0.  233,  62  S.  E.  1088,  whether  de- 
fendant delayed  an  unreasonable  length 
of  time  in  repairing  and  taking  away 
a  broken  down  traction  engine  left  on 
the   side   of  a  public  road. 

39.  Ga.— City  of  Dalton  v.  Hum- 
phries, 139  Ga.  556,  77  S.  E.  790.  Ida. 
Jones  v.  City  of  Caldwell,  23  Ida.  467, 
130  Pac.  995.  HI.— Pfeifer  v.  Town  of 
Lake,  37  111.  App.  367.  Ind. — Town  of 
New  Castle  v.  Grubbs,  171  Ind.  482,  86 
N.  E.  757.  la.— Knight  v.  City  of  Des 
Moines,  155  Iowa  299,  135  N.  W.  1089; 
Hodges  v.  City  of  Waterloo,  109  Iowa 
444,  80  N.  W.  523.  Ky.— Fugate  v.  City 
of  Somerset,  97  Ky.  48,  29  S.  W.  970. 
Md. — Board  of  County  Comrs.  v.  Pin- 
dell,  119  Md.  69,  85  Atl.  1041.  Mo. 
Goodman  v.  City  of  Kahoka,  100  Mo. 
App.  278,  73  S.  W.  355.    Vt.— Kelsey 
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v.  Town  of  Glover,  15  Vt.  708;  Green 
v.  Town  of  Danby,  12  Vt.  338.  Wis. 
Steinke  v.  City  of  Oshkosh,  149  N.  C.  715; 
Belstner  v.  Town  of  Sumner,  157  Wis. 
556,  147  N.  W.  1072  (whether  cause 
of  death  due  to  fall  on  defective  side- 
walk) ;  Kennedy  v.  Town  of  Lincoln, 
122  Wis.  301,  99  N.  W.  1038;  Jenewein 
v.  Irving,  122  Wis.  228,  99  N.  W.  346. 

Whether  the  injuries  were  in  fact 
received  at  the  place  described  in  the 
statement  is  a  question  of  fact  for  the 
jury.  Bobin  v.  Bartlett,  64  N.  H.  426, 
13  Atl.  645. 

Whether  the  injury  was  the  cause  of 
the  physical  condition  of  plaintiff  was 
a  question  for  the  jury  in  Harris  i'. 
Town  of  Mt.  Vernon,  41  Wash.  444,  83 
Pac.  1023. 

40.  Colby  v.  Inhab.  of  Wiscasset,  61 
Me.  304;  Board  of  County  Comrs.  v. 
Pindell,  119  Md.  69,  85  Atl.  1041. 

41.  City  of  Valparaiso  v.  Chester, 
176  Ind.  636,  96  N.  E.  765. 

42.  See  generally  the  title  "Negli- 
gence." 

43.  See  the  following  cases:  Ala. 
Lord  v.  City  of  Mobile,  113  Ala.  360, 
21  So.  366;  City  Council  of  Montgomery 
v.  Wfight,  72  Ala.  411,  47  Am.  Bep. 
422.  C'al. — Williams  v.  San  Francisco,' 
etc.  E.  Co.,  6  Cal.  App.  715,  93  Pac.  122. 
Colo.— Koch  v.  City  &  County  of  Den- 
ver, 24  Colo.  App.  406,  133  Pac.  1119; 
Missouri  Pac.  E.  Co.  V.  Atkinson,  23 
Colo.  App.  357,  129  Pac.  566.  Conn. 
Lutton  v.  Town  of  Vernon,  62  Conn.  1, 
13,  23  Atl.  1020,  27  Atl.  589.  Del. 
Colburn  v.  Wilmington,  4  Penne.  443, 
56  Atl.  605.  Ga.— Kent  v.  So.  Bell  Tel. 
Co.,  120  Ga.  980,  48  S.  E.  399,  whether 
defendant  was  guilty  of  negligence  not 
discoverable  by  plaintiff  in  exercise  of 
ordinary  care.  111.— City  of  Pontiac  v. 
Grandy.  108  111.  App.  466;  West  Chi- 
cago St.  E.   Co.  v.  Coit,  50  111.  App. 
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640.  Ind. — Hind-man  v.  Temme,  8  Ind. 
App.  416,  35  N.  E.  1046.  la.— Asher  v. 
City  of  Council  Bluffs,  146  N.  W.  457; 
Fountain  v.  City  of  Des  Moines,  145 
N.  W.  881;  Griffin  v.  City  of  Marion, 
144  N.  W.  1015;  Parker  v.  City  of  Bed- 
ford, 139  Iowa  545,  117  N.  W.  955; 
Crandall  v.  City  of  Dubuque,  136  Iowa 
663,  112  N.  W.  555  (permitting  snow 
to  remain  upon  walks  until  they  be- 
come rough,  slippery,  and  dangerous  to 
travel);  Overhouser  v.  American  Cereal 
Co.,  118  Iowa  417,  92  N.  ,W.  74.  Kan. 
■City  of  Lawrence  v.  Littell,  9  Kan. 
App.  130,  58  Pac.  495.  Ky.— City  of 
Newport  v.  Lewis,  155  Ky.  832,  160  S. 
W.  507.  Me. — Larrabee  v.  Sewall,  66 
Me.  376.  Md.— Phelps  v.  Bd.  of  Comrs., 
82  Atl.  1058;  Charles  County  v.  Man- 
danyohl,  93  Mid.  150,  48  Atl.  1058; 
Keen  v.  City  of  Havre  de  Grace,  93 
Md.  34,  48  Atl.  444.  Mass. — Horr  v. 
New  York,  etc.  E.  Co.,  193  Mass.  100, 
78  N.  E.  776;  McCarthy  v.  Dedham,  188 
Mass.  204,  74  N.  E.  319.  Mich.— Hunt 
v.  Twp.  of  Douglass,  165  Mich.  187,  130 
N.  W.  648;  Tracey  v.  Twp.  of  South 
Haven,  132  Mich.  492,  93  N.  W.  1065; 
Miller  v.  Twp.  of  Meade,  128  Mich.  98, 
87  N.  W.  131.  Minn.^Ogren  v.  City  of 
Minneapolis,  121  Minn.  243,  141  N.  W. 
120.  Mio. — 'Price  v.  City  of  Marysville, 
174  Mo.  App.  698,  161  S.  W.  295;  Dar- 
rell  v.  St.  Joseph,  109  Mo.  App.  168,  82 
S.  W.  1130;  Atkinson  v.  Illinois  Milk 
Co.,  44  Mb.  App.  153.' 'Mont. — Sweeney 
v.  City  of  Butte,  15  Mont.  274,  39  Pac. 
286.  Neb.— Village  of  Plainview  v. 
Mendelson,  65  Neb.  85,  90  N.  W.  956; 
City  of  Aurora  v.  Cox,  43  Neb.  727, 
62  N.  W.  66.  N.  Y.— Nicholson  v.  Town 
of  Stillwater,  208  N.  Y.  203,  101  N.  E. 
858  (reversing  150  App.  Div.  896,  134 
N.  Y.  Supp.  1140) ;  Clapper  v.  Town  of 
Waterford,  131  N.  Y.  382,  30  N.  E. 
240,  (reversing  62  Hun  170,  16  N.  Y. 
Supp.  640) ;  Bishop  v.  Village  of  Goshen, 
120  N.  Y.  337,  24  N.  E.  720;  March  v. 
Town  of  Smithfield,  143  App.  Div.  804, 
128  N.  Y.  Supp.  286;  Stedman  v.  Town 
of  Osceola,  71  Misc.  186,  128  N.  Y. 
Supp.  341;  Ladrick  v.  Village  of  Green 
Island,  103  App.  Div.  71,  92  N.  Y.  Supp 
622;  Hawley  v.  City  of  Gloversville,  4 
App.  Div.  343,  38  N.  Y.  Supp.  647.  N.  O. 
Alexander  v.  City  of  Statesville,  165 
N.  C.  527,  81  S.  E„  763;  Davis  &  Son 
f.  ThoTnburg,  149  N.  C.  233,  62  S.  E. 
1088  (whether  defendant  delayed  an 
unreasonable  length  of  time  in  remov- 
ing a  broken  down  traction  engine  left 
on  side  of  a  public  road) ;  Fitzgerald  v. 


City  of  Concord,  140  N.  C.  110,  52  S. 
E.  309.  N.  D.— Solberg  v.  Schlosser, 
20  N.  D.  307,  127  N.  W.  91,  30  L.  B.  A. 
(N.  S.)  1111;  Pewonka  v.  Stewart,  13 
N.  D.  117,  99  N.  W.  1080.  Okla  — Mean 
v.  Callison,  28  Okla.  737.  116  Pac.  195. 
Ore. — Gardner  v.  Wasco  County,  37  Ore, 
392,  61  Pac.  834,  62  Pac.  753.  Pa. 
Hutching  v.  Plymouth  Twp.,  241  Pa. 
141,  88  Atl.  316;  Kerr  V.  Kiskiminetas 
Twp.,  238  Pa.  59,  85  Atl.  1084;  McMan- 
amon  v.  Hanover  Twp.,  232  Pa.  439, 
81  Atl.  440;  Sutter  v.  Young  Twp.,  130 
Pa.  72,  18  Atl.  610;  Brink  v.  Troy  Bor- 
ough, 53  Pa.  Super.  607.  R.  I.— Foley 
v.  Bay,  27  E.  I.  127,  61  Atl.  50.  S.  C. 
Latimer  v.  Anderson  County,  95  S.  C. 
187,  78  S.  E.  879,  negligence  of  one  in 
charge  for  county.  S.  D. — Snee  v.  Clear 
Lake  Tel.  Co.,  24  S.  D.  361,  123  N.  W. 
729.  Tex. — City  of  Texarkana  v.  Will- 
iams (Tex.  Civ.  App.),  146  S.  W.  333. 
Utah.— Sweet  v.  Salt  Lake  City,  134 
Pac.  1167;  Davis  v.  Oregon  Short  Line 
B.  Co.,  31  Utah  307,  88  Pac.  2.  Vt. 
Brown  v.  Town  of  Mt.  Holly,  69  Vt. 
364,  38  Atl.  69.  Wash.— Dunkin  v.  City 
of  Hoquiam,  56  Wash.  47,  105  Pac.  149; 
Selby  v.  Vancouver  Water  Works  Co., 
32  Wash.  522,  73  Pac.  504;  Jones  v. 
Swift  &  Co.,  30  Wash.  462,  70  Pac. 
1109;  Laurie  v.  City  of  Ballard,  25 
Wash.  127,  64  Pac.  906.  Wis.— Carlon 
v.  Town  of  Greenfield,  130  Wis.  342, 
110  N.  W.  208. 

Where  a  city  had  maintained  or  per- 
mitted for  many  years  an  open  ditch 
along  a  street  without  guard  or  barri- 
cade, the  question  wEether,  under  all 
the  circumstances,  the  city  should  have 
left  such  an  excavation  so  near  the 
traveled  portion  of  the  street  without 
guard  or  barricade,  was  a  question  for 
the  jury.  Parker  v.  City  of  Bedford, 
139  Iowa  545,  117  N.  W.  955. 

When  a  defect  in  a  highway  is  lat- 
ent, and  when  a  sudden  and  unforeseen 
defect  occurs  without  fault  on  the  part 
of  the  town,  the  town  is  not  charge- 
able for  the  damage  resulting  from  such 
defect,  unless  it  has  been  in  default  in 
respect  to  getting  reasonable  knowl- 
edge of  the  defect,  or  unless,  having 
such  knowledge,  it  was  reasonably  prac- 
ticable to  have  repaired  the  defect  or 
put  up  a  warning  or  barrier  before  the 
happening  of  the  accident.  In  such 
cases,  the  questions,  whether  the  defect 
occurred  without  the  fault  of  the  town 
and  whether  the  town  was  wanting  in 
care  and  prudence  in  not  seasonably 
discovering  and   repairing  the   defect, 
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can  be  drawn  from  them,  in  which  case  it  becomes  a  question  of  law 
for  the  court.44 

"Whether  ordinary  care  requires  the  construction  and  maintenance 
of  a  barrier,  or  the  placing  of  lights,  at  a  point  on  the  highway  or 
street  rendered  dangerous  by  a  steep  embankment,  an  excavation,  or 
a  defect  or  obstruction  therein,  is  a  question  of  fact  for  the  jury,45  as 


are  for  the  jury.  Brown  v.  Town  of 
Mount  Holly,  69  Vt.  364,  38  Atl.  69. 

Care  of  Road  Overseer. — The  question 
what  constitutes  a  reasonable  degree 
of  care  oh  the  part  of  a  street  commisT 
sioner  or  road  overseer  is  primarily 
one  for  the  jury,  but  it  is  also  a  ques- 
tion which  the  trial  court  may  consider 
in  passing  upon  a  motion  for  a  new 
trial.  Wurzburger  v.  Nellis,  165  Cal. 
48,  130  Pac.  1052. 

Reasonable  Degree  of  Care. — A  street 
commissioner  or  road  overseer  can  be 
held  to  the  exercise  of  only  a  reason- 
able degree  of  care,  and  the  question 
of  what  constitutes  "a  reasonable  de- 
gree of  care"  is  primarily  one  for  the 
jury  (Wurzberger  v.  Nellis,  165  Cal.  48, 
130  Pac.  1052),  though  it  is  also  a  ques- 
tion which  the  trial  court  may  consider 
in  passing  upon  a  motion  for  a  new 
trial.     Wurzberger  v.  Nellis,  supra. 

The  question  whether  a  town  has 
been  guilty  of  want  of  ordinary  care 
and  'diligence  in  reference  to  the  suffi- 
ciency of  a  highway,  is  one  of  faet  for 
the  jury.  Campbell  v.  Town  of  Fair 
Haven,  54  Vt.  336. 

44.  Ala. — City  Council  of  Montgom- 
ery  v.  Wright,  72  Ala.  411,  47  Am.  Rep. 
422.  D.  C— Swart  v.  District  of  Col- 
umbia, 17  App.  Cas.  407.  HI. — Belle- 
ville v.  Hoffman,  74  111.  App.  503.  la. 
Lush  v.  Parkersburg,  127  Iowa  701,  104 
N.  W.  336.  Mass.— Stoddard  v.  Inhab. 
of  Winchester,  154  Mass.  149,  27  N.  E. 
1014,  26  Am.  St.  Rep.  223;  Stanton  V. 
Salem,  145  Mass.  476,  14  N.  E.  519. 
Mo. — Davis  v.  Thompson,  134  Mo.  App. 
13,  114  S.  W.  550.  N.  Y.— Cohen  v.  City 
of  New  York,.  204  N.  Y.  424,  97  N.  E. 
866,  39  L.  R.  A.  (N.  S.)  985  (reversing 
144  App.  Div.  678,  129  N.  Y.  Supp. 
232);  Carlson  v.  City  of  New  York, 
134  N.  Y.  Supp.  661.  Pa.— Martin  v. 
Williamsport,  208  Pa.  590,  57  Atl.  1063. 
S.  D,— Strait  v.  Eureka,  17  S.  D.  326, 
96  N.  W.  695. 

Where  there  is  no  dispute  as  to  the 
facts,  whetherthe  defendant  was  guilty 
of  negligence  ia  temporarily  placing  an 
article   upon   the   highway  which   had 
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a  tendency  to  frighton  a  horse  of  ordi- 
nary gentleness  is  a  question  of  law 
for  the  court.  Davis  v.  Thompson,  134 
Mo.  App.  13,  114  S.  W.  550. 

45.  Dl.— City  of  Rockford  ».  Eus- 
sell,  9  111.  App.  229.  Ind.— Town  of 
New  Castle-  v.  Grubbs,  171  Ind.  482,  86 
N.  E.  757.  Ia. — Sutherland  v.  City  of 
Council  Bluffs,  99  N.  W.  572;  Liehten- 
berger  v.  Town  of  Meriden,  91  Iowa  45, 
58  N.  W.  1058;  Day  v.  City  of  Mt. 
Pleasant,  70  Iowa  193,  30  N.  W.  853. 
Kan. — City  of  Rosedale  v.  Cosgrove,  10 
Kan.  App.  211,  63  Pac.  287.  Mass. 
Myers  v. '  City  of  Springfield,  112  Mass. 
489.  Mich. — Canfield  v.  Twp.  of  Gun 
Plains,  175  Mich.  379,  141  N.  W.  634; 
Malloy  v.   Twp.   of'  Walker,   77  Mioh, 

448,  43  N.  W.  1012,  6  L.  R.  A.  695. 
Minn. — Weiser  v.  City  of  St.  Paul,  86 
Minn.  26,  90  N.  W.  8.  Mo.— Jackson  ft 
Kansas  City,  106  Mo.  App.  52,  79  S. 
W.  1174;  Gerber  v.  Kansas  City,  105 
Mo.  App.  191,  79  S.  W.  717.  N.  Y. 
Wienke  v.  Village  of  North  Tonawanda, 
65  Hun  625,  20  N.  Y.  Supp.  39.0,  (af- 
firmed, 148  N.  Y.  725,  42  N.  E.  726); 
Pettengill  v.  City  of  Yonkers,  39  Hun 

449.  Pa. — O'Malley  v.  Parsons  Bor- 
ough, 191  Pa.  612,  43  Atl.  384,  71  Am. 
St.  Rep.  778.  R.  I. — Sauthof  v.  Granger, 
19  R.  I.  606,  35  Atl.  300.  Vt.-^May 
nard  v.  Town  of  Westfield,  90,  Yt.  532, 
90   Atl.   504. 

Precautions  Against  Injury.— It  is  a 
question  for  the  jury  whether  a  eity  or 
town  has  taken  sufficient  precaution  to 
guard  an  obstruction  of  excavation  in 
a  street  or  highway.  Sweet  v.  Salt 
Lake  City  (Utah),  134  Pac.  1167. 

Whether  an  entire  failure  of  a  city 
to  place  barriers  around  an  excavation 
in  a  street  constituted  negligence  was  a 
question  for  the  jury  in  Barrett  v.  City 
of  Savannah,  13  Ga.  App.  86,  78  S.  E. 
827 

Want  of  Barrier  Along  Dangerous 
Bank.— It  is  a  question  of  fact  for  the 
jury,  and  not  a  question  of  law  for  the 
court,  whether  or  not  a  highway  with 
a  stone  retaining  wall  along  the  side 
next  to   a  steep  creek  bank  was  a> 
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is  the  question  of  the  sufficiency  of  these  barriers,  or  lights  or  other 
warning  signals,  when  erected.46 

Likewise,  contributory  negligence,  when  it  depends  on  facts  and 
testimony,  is  a  question  for  the  jury,47  and  whether  or  not  the  plaintiff 
in  such  an  action  was  guilty  of  contributory  negligence  sufficient  to 
bar  a  recovery  is  ordinarily  a  question  of  fact  for  the  jury.4&    Yet  it 


fective  for  want  of  a  barrier  of  some 
kind  to  check  or  restrain  frightened 
horses  from  going  over  the  wall.  Sims 
v.  Williamsburg  Twp.,  92  Kan.  636,  141 
Pac.  581. 

46.  Cal. — Stockton  Auto  Co.  v.  Con- 
fer, 154  Cal.  402,  97  Pac.  881.  Conn. 
Mulligan  v.  City  of  New  Britain,  69 
Conn.  96,  36  Atl.  1005.  D.  C. — Koontz 
v.  District  of  Columbia,  24  App.  Cas. 
59.  Mass. — Norwood  v.  City  of  Somer- 
ville,  159  Mass.  105,  33  N.  E.  1108; 
White  v.  City  of  Boston,  122  Mass.  491. 
Mich.— Brydon  v.  City  of  Detroit,  117 
Mich.  296,  75  N.  W.  620.  Minn.— City 
of  St.  Paul  v.  Kuby,  8  Minn. 
154.  Mo. — Myers  v.  City  of  Kan- 
sas, 108  Mo.  480,  18  S.  W.  914. 
IT.  Y. — Donnelly  v.  City  of  Rochester, 
166  N.  Y.  315,  59  N.  E.  989,  reversing 
42  App.  Div.  624,  58  N.  T.  Supp.  1140 
(whether  an  areaway  extending  into 
street  was  sufficiently  protected); 
Godfrey  v.  City  of  New  York,  104 
App.  Div.  357,  93  N.  Y.  Supp.  899,  af- 
firmed, 185  N;  Y.  563,  77  N.  E.  1187. 
R.  I.— Southof  v.  Granger,  19  R.  I.  606, 
35  Atl.  300.  S.  D.— Overpeck  v.  City  of 
Eapid  City,  14  S.  D.  507,  85  N.  W.  990. 
Tex. — City  of  San  Antonio  v.  Chism 
(Tex.  Civ.  App.),  71  S.  W.  606.  Wash. 
Sutton  v.  City  of  Snohomish,  11  Wash. 
24,  39  Pac.  273,  48  Am.  St.  Rep.  847. 

Whether  the  duty  to  light  an  excava- 
tion in  a  public  street  was  discharged 
by  the  act  of  the  excavators  in  leaving 
at  the  place  a  lighted  lantern  is  a  ques- 
tion for  the  jury,  where  there  is  evi- 
dence that  the  lantern  did  not  contain 
sufficient  oil  to  keep  it  lighted  during 
the  time  the  light  was  required.  Baker 
v.  City  of  Grand  Rapids,  111  Mich.  447, 
69  N.  W.  740. 

47.  See  generally  the  title  "Negli- 
gence." 

48.  See  the  following  cases:  XT.  S. 
Lincoln  v.  Power,  151  U.  S.  436,  14  Sup. 
Ct.  387,  38  L.  ed.  224;  Cleveland  v. 
King,  132  U.  S.  295,  304,  10  Sup.  Ct. 
?0,  33  L.  ed.  334.  Ala.— City  of  Birm- 
ingham «.  Gordon,  167  Ala.  334,  52  So. 
430.  Colo.— Hoch  v.  City  &  County  of 
Denver,  24  Colo.  App.  406,   133  Pae. 


1119.  Conn. — Lutton  v.  Town  of  Ver- 
non, 62  Conn.  1,  9,  23  Atl.  1020,  27  Atl. 
589,  whether  plaintiff's  decedent 'had 
been  guilty  of  contributory  negligence 
was  one  for  the  jury  upon  all  the  evi- 
dence. Ga. — City  of  JDalton  v.  Hum- 
phries, 139  Ga.  556,  77  S.  E.  790  (driv- 
ing into  open  ditch) ;  Evans  v.  City  of 
Atlanta,  139  Ga.  443,  77  S.  E.  378 
(question  for  jury  whether  crossing 
street  at  other  than  intersection  ren- 
ders one  guilty  of  contributory  negli- 
gence barring  recovery  in  case  of  in- 
jury);  Kent  v.  So.  Bell  Tel.  &  T.  Co., 
120  Ga.  980,  48  S.  E.  399;  Bensel  Const. 
Co.  v.  Homer,  2  Ga.  App.  369,  58  S.  E. 
489.  HI.— City  of  Chicago  v.  Keefe, 
114  111.  222,  2  N.  E.  267,  55  Am.  Rep. 
860;  Johnson  v.  City  of  Chicago,  178 
111.  App.  210;  Brennan  v.  City  of  Chi- 
cago, 170  111.  App.  252;  Perry  v.  Peo- 
ple's Gas  L.  &  Coke  Co.,  119  111.  App. 
389;  City  of  Pontiac  v.  Grandy,  108  111. 
App.  466.  Ind. — Town  of  New  Castle 
v.  Grubbs,  171  Ind.  482,  86  N.  E.  757; 
City  of  Columbus  v.  Strassner,  124  Ind. 
482,  25  N.  E.  65;  Town  of  Albion  v. 
Hetrick,  90  Ind.  545,  46  Am.  Rep.  230; 
City  of  Huntington  .v.  Breen,  77  Ind. 
29;  Town  of  Sellersburg  v.  Ford,  39  Ind. 
App.  94,  79  N.  E.  220;  City  of  Indiana- 
polis v.  Mitchell,  27  Ind.  App.  589,  61 
N.  E.  947;  Hindman  v.  Timme,  8  Ind. 
App.  416,  35  N.  _E.  1046  (question  of 
negligence  of  plaintiff  in  attempting  to 
lead  horses  past  the  body  of  a  dead  ani- 
mal in  the  highway,  essentially  one  for 
the  jury).  la. — Asher  v.  City  of  Coun- 
cil Bluffs,  146  N.  W.  457;  Overton  v. 
City  of  Waterloo,  145  N.  W.  889;  Cran- 
dall  v.  City  of  Dubuque,  136  Iowa  663, 
112  N.  W.  555  (in  walking  on  sidewalk 
made  slippery  and  rough  by  packed 
snow);  Cook  v.  Hedrick,  135  Iowa  23, 
112  N.  W.  157  (generally,  it  is  for  a 
jury  to  say  whether  or  not  a  party 
who  is  injured  in  passing  over  a  de- 
fective street  or  walk- was  in  the  exer- 
cise of  due  care) ;  Ryan  v.  Poster,  109 
N.  W.  1108;  Overhouser  v.  American 
Cereal  Co.,  118  Iowa  417,  92  N.  W.  74. 
Kan. — Erie  Twp.  v.  Beamer,  71  Kan, 
182,  79  Pae.  1070;  City  of  Lawrence  v. 
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Littell,  9  Kan.  App.  130,  58  Pac.  495. 
Ky. — City  of  Louisville  v.  Haugh,  157 
Ky.  643,  163  S.  W.  1101;  City  of  Cov- 
ington v.  Westbay,  156  Ky.  839,  162  & 
W.  91;  Brentlinger  V.  Louisville  B.  Co., 
156  Ky.  685,  161  S.  W.  1107;  Fugate  v. 
City  of  Somerset,  97  Ky.  48,  29  S.  W. 
970.  La. — Nessen  v.  City  of  New  Or- 
leans, 134  La.  455,  64  So.  286.  Me. 
Morse  v.  Belfast,  77  Me.  44;  Whitney  v. 
Inhab.  of  Cumberland,  64  Me.  541.  Md. 
County  Comrs.  v.-  Broadwaters,  69  Md. 
533,  16  Atl.  223.  Mass. — Williams  v, 
Inhab.  of  Winthrop,  213  Mass.  581,  100 
N.  E.  1101;  Thompson  v.  Inhab.  of  Bol- 
ton, 197  Mass.  311,  83  N.  E.  1089;  Cut- 
ting v.  Inhab.  of  Shelbume,  193  Mass. 
1,  78  N.  B.  752;  McCarthy  v.  Dedham, 
188  Mass.  204,  74  N.  E.  319;  Kelly  v. 
Blaekstone,  147  Mass.  448,  18  N.  E.  217, 
9  Am.  St.  Bep.  730.  Mich. — Stanton  v. 
Twp.  of  Webster,  170  Mieh.  428,  136 
N.  W.  421;  Highland  *.  Twp.  of  Gar- 
field, 168  Mieh.  538,  134  N.  W.  971; 
Speck  v.  Twp.  of  Bruce,  166  Mich.  550, 
555,  132  N.  W.  114,  35  L.  E.  A.  (N.  S.) 
203;  Hunt  v.  Twp.  of  Douglass,  165 
Mich.  187,  130  N.  W.  648;  O'Connor  v. 
City  of  Detroit,  160  Mich.  193,  125  N. 
W.  277;  Judd  v.  Twp.  of  Caledonia,  150 
Mich.  480,  114  N.  W.  346;  Hunter  v. 
Village  of  Durand,  137  Mich.  53,  100  1ST. 
W.  191;  Hunt  v.  Twp.  of  Lincoln,  131 
Mich.  637,  92  N.  W.  288;  Miller  v.  Twp. 
of  Meade,  128  Mich.  98,  87  N.  W;  131 
(whether  plaintiff's  decedent  was  in 
the  exercise  of  due  care) ;  Whoram  v. 
Twp.  of  Argentine,  112  Mich.  20,  70  N. 
W.  341.  Minn.— Ogfen  v.  City  of  Min- 
neapolis, 121  Minn.  243,  141  1ST.  W.  120. 
Mo.— Haller  v.  City  of  St.  Louis,  176 
Mo.  606,  75  S.  W.  613;  Lueking  v.  City 
of  Sedalia,  180  Mo.  App.  203,  167  S. 
W.  1152;  Kelly  v.  Walsh,  177  Mo.  App. 
318,  164  S.  W.  135;  Dolding  v.  City  of 
St.  Charles,  166  Mo.  App.  403,  149  S. 
W.  51;  Ballew  v.  City  of  St.  Joseph, 
163  Mo.  App.  297,  146  S.  W.  454;  Bor- 
der v.  City  of  Sedalia,  161  Mo.  App. 
633,  144  S.  W.  161.  Mont.— Simith  v. 
Zimmer,  45  Mont.  282,  125  Pac.  420. 
Neb.— Nebraska  Tel.  Co.  v.  Jones,  60 
Neb.  396,  83  N.  W.  197;  City  of  South 
Omaha  v.  Taylor,  4  Neb.  (Unof.)  757, 
96  N.  W.  209.  N.  H.— Daniels  v.  Le- 
banon, 58  N.  H.  284  (whether  in  trav- 
elling at  night  without  a  light,  plaintiff 
exercised  ordinary  care  and  diligence); 
Griffin  v.  Town  of  Auburn,  58  N.  H. 
121;  Tuttle  v.  Parmington,  58  N.  H.  13. 
N.  J. — Kelly  v.  Lembeck,  etc.  Brew.  Co.. 
92  Atl.  282.  N.  Y.— Place  v.  Delaware, 
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etc.  E.  Co.,  157  App.  Div.  24>  141  N.  7. 
Supp.  97Q;  Myers  v.  City  of  New  York, 
154  App.  Div.  713,  139  N.  Y.  Supp.  432; 
March  v.  Town  of  Smithfield,  143  App. 
Div.  804,  128  N.  Y.  Supp.  286;  Ladrick « 
Green  Island,  103  App.  Div.  71,  92  N. 
Y.  Supp.  622;  Littebrant  1>.  Sidney,"  77 
App.   Div.   545,    78    N.   Y.  Supp.  890; 
Hawley  v.  City  of  Gloversville,  4  App, 
Div.'  343>  38  N.  Y.  Supp.  647;  Bryant  v. 
Town  of  Eandolph,  6  N.  Y.  Supp.  438; 
Bishop  v.  Village  of  Goshen,  10  N.  Y. 
St.  401.    N.  O.— Darden  v.  Plymouth,  82 
S.  E.  829;  Carrick  v.  Southern  Power 
Co.,  157  N.  C.  378,  72  S.  E.  1065.  N.  D. 
Solberg  v.  Schlosser,  20  N.  D.  307,  127 
N.  W.  91,  30  L.  E.  A.  (N.  S.)  1111.  Ore. 
Nosier  v.  Coos  Bay  E.  Co.,  39  Ore.  331, 
64  Pac.  644,  22  Am.  &  Eng.  E.  E.  Cas. 
720;  Gardner  v.  Wasco  County,  37  Ore. 
392,    61    Pae.    834,    62    Pac.    753.     Pa, 
O  'Neill  17.  City  of  Philadelphia,  244  Pa. 
14,  90  Atl.  455;  Gross  v.  City  of  Pitts- 
burgh, 243  Pa.  525,  90  Atl.  365;  Hutch- 
ins  v.  Plymouth   Tp.,  241  Pa.  141,  88 
Atl.  316;  Ake  v.  City  of  Pittsburg,  238 
Pa.  371,  86  Atl.  268;  Kerr  v.  Kiskimin- 
etas   Twp.,   238   Pa.   59,   85  Atl.  1084; 
McManamon  v.  Hanover  Twp.,  232  Pa. 
439,  81  Atl.  440;  Brink  v.  Troy  Borough, 
53  Pa.  Super.  607;  Stonecipher  v.  Booth 
&  Flinn,  51  Pa.  Super.  50;  Farrell  «.' 
Plymouth  Borough,  26  Pa.  Super.  183; 
Eick  v.  Wilkes-Barre,  9  Pa.  Super.  399. 
E.  I.— Nicholas  v.  Peek,  20  B,  I.  533,  40 
Atl.  418;  Cassidy  v.  Angell,  12  E.  I.  447, 
34  Am.  Eep.  690.    S.  D.— Snee  v.  Clear 
Lake  Tel.  Co.,  24  S.  D.  361,  123  N.  W. 
729;  Overpeck  v.  City  of  Eapid  City,  14 
S.  D.  507,  85  N.  W.  990.    Tena-^ity 
of  Knoxville  v.  Cox,  103  Tenn.  368,  53 
S.   W.    734.     Tex.— City,  of  Austin  ft 
Valdez    (Tex.   Civ.   App.),   164  S.  W. 
1098.    Utah.— Sweet  v.  Salt  Lake  City, 
134  Pae.  1167;   Davis  v.  Oregon  Short 
Line  E.   Co.,  31  Utah  307,  88  Pae.  2. 
Vt. — Howrigan  v.  Town  of  Bakersfield, 
79  Vt.  249,  64  Atl.  1130;  Durgin  v.  Town 
of  Danville,  47  Vt.  95;  Walker  v.  West- 
field,  39  Vt.  246;  Hill  v.  Town  of  New 
Haven,  37  Vt.  501,   88  Am.  Dec.  613. 
Wash.— Blankenship  v.  King  County,  68 
Wash.  84,  122  Pac.  616,  40  L.  E.  A.  (fl 
».)  182;  Dunkin  v.  City  of  Hoquiam,  56 
Wash.   47,   105  Pac.  149;   Archibald  v. 
Lincoln  County,  50  Wash.  55,  96  Pae. 
831;   Lindquist  v.   City  of  Seattle,  67 
Wash.    230,    121   Pac.   449;   Shearer  ». 
Buckley,   31   Wash.   370,   376,   72 :  Pac. 
76;  Drake  v.  Seattle,  30  Wash.  81,  '« 
Pac.     231,     94     Am.     St.     Eep.    »«■ 
W.  Va,— Qorbin  V-  City  of  Hunting"*! 
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may  be  inferred  as  a  matter  of  law,  if  the  evidence  of  it  is  sufficiently 
clear.49 


82  S.  E.  323;  Warth  v.  County  Court 
of  Jackson,  71  W.  Va.  184,  76  S.  E. 
420-  Daniels  v.  Eandolph  County  Court, 
69  V.  Va.  676,.  72  S.  E.  782.  Wis. 
Robinson  v.  City  of  Oconto,  154  Wis. 
64  142  N.  W.  125;  Madison  v.  City  of. 
Antigo,  153  Wis.  448,  141  N.  W-  287; 
Johnson  V.  Town  of  Iron  River,  149 
Wis.  139,  135  N.  W.  522;  Collier  v. 
Town  of  Salem,  146  Wis.  106,  130  N. 
W1.  877;  Carlon  v.  Town  of  Greenfield, 
130  Wis.  342,  110  N.  W.  208;  Dralle 
v.  Town  of  Reedsburg,  130  Wis.  347, 
110  N.  W.  210;  Coppins  v.  Town  of 
Jefferson,  126  Wis.  578,  105  N.  W. 
-1078;  Hoffman  v.  Village  of  North  Mil- 
waukee, 118  Wis.  278,  95  N.  W.  274; 
Salzer  v.  City  of  Milwaukee,  97  Wis. 
471,  73  N.  W.  20;  Slivitski  v.  Town 
of  Wein,  93  Wis.  460,  67  N.  W.  730; 
McNamara  v.  Village  of  Clintonville,  62 
Wis.  207,  22  N.  W.  472,  51  Am.  Rep. 
722. 

"The  question  of  the  exercise  of 
due  care,  or  the  want  of  it,  upon  the 
part  of  the  plaintiff  is  primarily  for 
the  jury.  It  is  not  a  question  of  law 
to  be  determined  by  the  court,  unless 
as  shown  by  the  evidence  the  conduct 
of  the  plaintiff  is  so  clearly  and  pal- 
pably negligent  that  all  reasonable 
minds  would  so  pronounce  it  without 
hesitation  or  disBent.  If  the  case  is 
open  to  difference  of  opinion,  the  jury 
must  pass  upon  it."  Perry  v.  People's 
Gas.  L.  &  Coke  Co.,  119  111.  App.  389. 

A  traveler  on  a  highway  must  exer- 
cise ordinary  care  and  prudence  in  the 
selection  of  a  reasonably  safe  horse, 
wagon  and  harness,  and  whether  he 
makes  a  suitable  selection  of  a  horse, 
wagon  and  harness,  and  whether  he 
managed  them  with  due  care  and  pru- 
dence, are  questions  for  the  jury,  Tut- 
tle  v.  Farmington,'  58  N.  H.  13. 

Use  of  Sidewalk. — It  is  a  question  of 
fact  for  the  jury  whether  a  person,  in 
,  stepping  off  a  sidewalk  for  a  moment 
to  pass  persons  in  front  of  her,  was 
passing  on  and  over  the  sidewalk  in 
the  usual  way,  though  at  the  instant 
of  the  stumbling  and  falling  she  may 
not  have  been  actually  upon  the  side- 
walk. Brennan  V.  City  of  StreatOr,  256 
111.  468,  473,  100  N.  E.  266. 

Whether  plaintiff's  decedent,  who 
was  a  minor  child,  was  guilty  ojE  con- 


tributory negligence,  was  a  question 
of  fact,  to  be  determined  by  the  jury 
from  all  the  evidence  in  the  case,  and 
not  a  question  of  law,  to  be  deter- 
mined by  the  court  from  the  circum- 
stance that  he  was  rolling  a  hoop  upon 
the  sidewalk  at  the  time  of  the  injury, 
which  resulted  in  his  death.  City  of 
Chicago  v.  Keefe,  114  111.  222,  2  N.  E. 
267,  55  Am.  Rep.  860. 

Whether  plaintiff  was  guilty  of  neg- 
ligence in  walking  upon  one  part  of 
the  sidewalk  rather  than  upon  another 
was  properly  left  to  the  jury  in  Lin- 
coln v.  Power,  151  U.  S.  436,  14  Sup. 
Ct.  387,  38  L.  ed.  224. 

Previous  knowledge,  on  the  part  of 
a  person  injured,  of  a  defect  in  a  side- 
walk or  street,  does  not  per  se  estab- 
lish negligence  on  his  part.  Ind. — Town 
of  New  Castle  v.  Grubbs,  171  Ind.  482, 
86  N.  E.  757.  N.  0.— Darden  v.  Ply- 
mouth, 82  S.  E.  829;  Russell  v.  Town 
of  Monroe,  116  N.  C.  720,  21  S.  E. 
550,  47  Am.  St.  Rep.  823.  Pa.— City 
of  Altoona  v.  Lotz,  114  Pa.  238,  7  Atl. 
240,  60  Am.  Rep.  346.  Wash. — McQuil- 
lan v.  Seattle,  10  Wash.  464,  38  Pac. 
1119,  45  Am.  St.  Rep.  799,  Whether  the 
person  using  such  sidewalk,  with  knowl- 
edge thereof,  is  guilty  of  contributory 
negligence,  is  ordinarily  a  question  for 
the  jury.  Town  of  New  Castle  V. 
Grubbs,  171  Ind.  482,  498,  86  N.  E. 
757.  ' 

49.  Conn. — Wood  v.  City  of  Dan- 
bury,  72  Conn.  69,  43  Atl.  554.  111. 
Cole  v.  East  St.  Louis,  158  111.  App. 
494.  la.- — Evans  V.  Iowa  City,  125  Iowa 
202,  100  N.  W.  1112.  Kan.— Osage  City 
V.  Brown,  27  Kan.  74.  Mich.— Sargeant 
v.  City  of  Detroit,  156  Mich.  291,  120 
N.  W.  792;  Zanger  v..  Detroit,  etc.  R. 
Co.,  87  Mich.  646,  49  N.  W.  879.  Mont. 
Nilson  v.  City  of  Kalispell,  47  Mont. 
416,  132  Pac.  1133.  Neb.— City  of 
Beatrice  v.  Forbes,  74  Neb.  125,  103 
N.  W.  1069.  N.  Y.— Dougherty  v.  City 
of  New  York,  146  App.  Div.  727,  131 
N.  Y.  Supp.  472.  Pa.— Kennedy  v.  City 
of  Philadelphia,  220  Pa.  273,  69  Atl. 
748,  17  L.  R.  A.  (N.  S.)  194.  R.  I. 
Nicholas  v.  Peck,  20  B.  I.  533,  40  Atl. 
418.  W.  Va.— Slaughter  v.  City  of 
Huntington,  64  W.  Va.  237,  61  S.  E. 
155,   16!  L.  R.   A.    (N.   S.)    459.      Wis, 
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e.     Verdict  and  Findings.50  —  The  verdict  and  findings  must  show 
every  fact  essential  to  support  the  judgment;51  they  must  be  consist- 


Ruscher  v.  Stanley,  120  Wis.  380,  98 
N.  W.  223. 

50.  See  generally  the  titles  "Find- 
ings and  Conclusions;"  "Verdict." 

51.  See  the  following  cases:  Oal. 
Cotter  v.  Lindgren,  106  Cal.  602,  39 
Pae.  950,  46  Am.  St.  Eep.  255.  Ind. 
City  of  Goshen  v.  Alford,  154  Ind.  58, 
55  N.  E.'27;  Gaston  v.  Bailey,  14  Ind. 
App.  581,  43  1ST.  E.  254;  McQueen  v. 
City  of  Elkhart,  14  Ind.  App.  671,  43 
N.  E.  460;  City  of  Elwood  v.  Car- 
penter, 12  Ind.  App.  459,  40  N.  E.  548; 
City  of  Bluffton  v.  McAfee,  12  Ind. 
App.  490,  40  N.  E.  549?  Mich. — Schelske 
V.  Twp.  of  Orange,  147  Mich.  135,  110 
N.  W.  506.  Vt. — Whitney  v.  Town  of 
Londonderry,  54  Vt.  41.  Wis. — Schrunk 
v.  St.  Joseph,  120  Wis.  223,  97  N.  W. 
946;  Salzer  v.  City  of  Milwaukee,  97 
Wis.  471,  73  N.  W.  20;  Raymond  v. 
Keseberg,  84  Wis.  302,  54  N.  W.  612, 
19  L.  E.  A.  643. 

The  verdict  should  show  that  the 
plaintiff's  injuries  resulted  from  some 
negligent  act  or  omission  of  the  de- 
fendant, and  that  his  own  negligence 
did  not  contribute  thereto.  City  of 
Elwood  v.  Carpenter,  12  Ind.  App.  459, 
40  N.  E.  548. 

A  finding  that  plaintiff  used  due  dil- 
igence and  exercised  ordinary  care,  un- 
der the  circumstances,  or  that  he  was 
not  guilty  of  contributory  negligence, 
is  of  no  effect  unless  the  facts  from 
which  the  inference  is  drawn  are  also 
found.  Gaston  v.  Bailey,  14  Ind.  App. 
581,  43  N".  E.  254. 

Special  Verdict. — Where  the  plain- 
tiff admits  that  she  passed  over  a  de- 
fective sidewalk  about  a  month  before 
she  was  injured,  and  that  she  saw  the 
hole  which  caused  her  injury,  and  knew 
at  the  time  that  the  hole  was  there, 
there  should  be  something  more  in  the 
special  verdict  descriptive  of  her  care 
and  conduct  than  the  mere  fact  that 
•'she  was  walking  slowly."  City  of 
Bluffton  v.  McAfee,  12  Ind.  App.  490, 

40  N.  E.  549.  And  see  City  of  Bloom- 
ington   v.   Rogers,    13    Ind.    App.    121, 

41  N.  E.  395,  holding  that  where  the 
jury  found  that  plaintiff  was  walking 
slowly  and  carefully  along  a  street 
when  she  was  injured  by  falling  into  a 
ditch  therein,  that  she  knew  that  the 
night  was  dark,  that  she  had  reason- 
ably  good    eyesight,  but   di&   not   fincl 
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that  she  was  using  her  sense  of  sight, 
or  that  she  had  the  ditch  in  mind  at 
the  time,  nor  that  she  was  on  the  look- 
out, or  was  using  due  care  and  cau- 
tion at  the  time  of  the  accident,  the 
court  could  not  adjudge,  as  a  matter 
of  law,  that  the  plaintiff  was  entirely 
free  from  contributory  negligence. 

Notice  of  Defect. — A  finding  in  a 
special  verdict  that  the  city  did  not 
have  notiee  of  the  defective  condition 
of  a  sidewalk  upon  one  of  its  streets 
before  the  time  of,  the  accident,  neg- 
atives both  actual  and  constructive  no- 
tice. Bergevin  v.  City,  of  Chippewa 
Falls,  82  Wis.  505,  52  N.  W.  588. 

Where  there  was  a  special  verdict) 
finding  that  defendant  had  actual  no- 
tice or  knowledge  of  the  defect  in  a 
sidewalk  in  the  street,  and  it  appeared 
that  the  defect  was  such  that  it  might 
readily  have  been  repaired,  the  special 
verdict  was  not  defective  in  failing  to 
find  that  defendant  knew  of  the  defect 
in  time  to  have  it  repaired,  especially 
where  the  defendant  did  not  request 
the  submission  of  any  question  upon 
that  point.  Lyman  v.  City  of  Green 
Bay,  91  Wis.  488,  65  N.  W.  167. 

Where  the  jury  found  that  the  walk 
where  the  plaintiff  was  injured  "was 
in  a  reasonably  safe  condition  for  use 
in  the  customary  and  proper  way,  by 
persons  exercising  ordinary  care,"  the 
plaintiff  could  not  recover.  Buscher  v. 
City  of  Lafayette,  8  Ind.  App.  590,  36 
ST.  E.  371. 

Where  contributory  negligence  of  the 
plaintiff  and  of  some  other  person,  im- 
putable to  him,  are  in  issue,  the  con- 
troversy as  to  such  fault  as  to  each 
should  form  the  subject  of  an  inde- 
pendent question  upon  the  case  being 
submitted  for  a  special  verdict.  Schrunk 
v.  Town  of  St.  Joseph,  120  Wis.  223,  97 
N.  W.  946. 

Where  a  special  verdict  finds  in  the 
disjunctive  that  a  street  was  ''in  a  de- 
fective or  dangerous  condition  or  out 
of  repair,"  without  any  other  fact  to 
support  it,  it  fails  to  show  actionable 
negligence  and  is  fatally  defective. 
Ehyner  v.  City  of  Menasha,  107  Wis. 
201,  83  HT.  W.  303. 

Unguarded  Excavation  in  Sidewalk 
Although  it  is  found  that  the  plamtitt 
fell  into  an  excavation  made  in  the 
sidewalk  of  a  street,  if  it  is. not  found, 
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ent,52  and  must  be  fully  supported  by  the  evidence    in   the    case.' 


and  cannot  be  inferred  from  the  find- 
ings, that  the  excavation,  was  not  suf- 
ficiently guarded  and  lighted  at  the 
time,  the  finding  is  fatally  defective. 
Cotter  v.  Lindgren,  106  Oal.  602,  39 
Pac.  950,  46  Am.  St.  Bep.  255. 
'  Sufficient  Findings. — Where  the  court 
found  that  the  highway  was  in  a  dan- 
gerous condition,  that  plaintiff,  while 
using  ordinary  care  to  avoid  injury, 
sustained  injury  through  no  fault  of 
his  but  by  reason  of  the  dangerous 
condition  of  the  highway,  and  that  de- 
fendant had  notice  of  this  dangerous 
condition  a  sufficient  time  to  have 
placed  tjhe  highway  in  a  proper  condi- 
tion, it  was  held  that  the  finding  that 
the  highway  was  dangerous  should  be 
treated  as  equivalent  to  a  finding  Jhat 
it  was  not  reasonably  safe,  and  so 
treated,  the  necessary  facts  to  support 
a  judgment  against  defendant  ap- 
peared. Schelske  v.  Twp.  of  Orange, 
147  Mich.  135,  110  N.  W.  506.  A  find- 
ing that  the  highway  was  in  a  danger- 
ous, condition,  owing  to  the  placing  of 
logs  on  either  side  of  the  beaten  tract, 
is  to  be  treated  as  including  a  finding 
that  there  was  an  unwarranted  ob- 
struction to  travel  at  that  point,  and 
it  is  not  necessary  to  find  the  width 
that  the  highway  had  been  opened  for 
public  use,  and  that  the  logs  were  with- 
in the  limits  of  the  highway  as  opened 
for  travel.  Schelske  v.  Twp.  of  Orange, 
supra. 

52.  See  the  following  cases:  Fehr- 
man  v.  Pine  River,  118  Wis.-  150,  95 
S.  W.  105;  Benson  v.  City  of  Madison, 
101  Wis.  312,  77  N.  W.  161;  Raymond 
ii.  Keseberg,  84  Wis.  302,  54  ST.  W. 
612,  19  L.  R.  A.  643. 

In  an  action  against  a  city  and  one 
who  had  repaired  the  street  where  the 
injury  occurred  under  a  contract  by 
which  he  had  agreed  to  hold  the  city 
harmless  from  damages  occasioned  by 
negligence  in  the  performance  of  his 
work,  findings  that  an  apron  was  not 
in  place  at  the  time  of  the  accident, 
and  that  its  absence  was  not  through 
any  default  or  negligence  of  the  con- 
tractor, were  inconsistent,  where  there 
was  no  evidence  that  it  had  been  re- 
moved after  the  contractor  had  put  it 
m  place  as  testified  by  him.  Benson 
«•  City  of  Madison,  101  Wis.  312,  77 
N.  W.  161. 

Where  the  jury  found,  in  answer  to 


one  question  of  a  special  verdict,  that 
the  highway  was  in  a  reasonably  safe 
condition  for  travel,  and,  in  answer  to 
other  questions,  that  the  condition  of 
the  highway  was  the  proximate  cause 
of  plaintiff's  injury  which  the  author- 
ities could  have  foreseen,  the  answers 
were  fatally  inconsistent,  and  would 
not  support  a  judgment  for  defendant. 
Pehrman  v.  Pine  River,  118  Wis.  150, 
95  N.  W.  105.  Compare  Strieker  v. 
Town  of  Reedsburg,  101  Wis.  457,  77 
N.  W.  897,  holding  that  where  the  jury 
found  that  the  road  was  a  reasonably 
safe  one,  and  that  a  stump  in  the  high- 
way made  it  defective,  the  inconsist- 
ency was  not  such  as  would  justify  the 
court  in  committing  the  case  again  to 
the  jury. 

Inconsistency  Immaterial. — Where  the 
findings  for  the  jury  were  equivalent 
to  a  verdict  for  the  defendant,  the 
inconsistency  between  one  to  the  effect 
that  the  plaintiff  was  injured  by  reason 
of  the  alleged  defect  in  the  highway, 
and  one  to  the  effect  that  the  plaintiff 
sustain  no  damages  therefrom,  becomes 
utterly  immaterial.  Robinson  v.  Town 
of  Washburn,  81  Wis.  404,  51  1ST.  W. 
578. 

53.  See  the  following  cases:  Conn. 
Hoyt  v.  City  of  Danbury,  69  Conn.  341, 
37>  Atl.  1051.  Ind.— City  of  Indian- 
apolis v.  Mitchell,  27  Ind.  App.  589, 
61  N.  E.  947;  City  of  Bluffton  v.  Me- 
Afee,  23  Ind.  App.  112,  53  N.  E.  1058. 
Me. — Munroe  v.  Whitehouse,  90  Me. 
131,  139,  37  Atl.  866.  N.  Y.— Parris 
v.  Village  of  Green  Island,  14  N.  Y. 
Supp.  703.  Wis. — Bergevin  v.  City  of 
Chippewa  Palls,  82  Wis.  505,  52  N.  W. 
588. 

Where  the  evidence  is  sufficient  to 
justify  the  finding  of  the  jury,  a  new 
trial  will  not  be  granted  on  the  ground 
that  the  verdict  is  against  the  evidence. 
Munroe  v.  Whitehouse,  90  Me.  131,  139, 
37  Atl.  866.  If,  however,  the  verdict 
is  against, the  evidence,  a  new  trial  will 
be  granted.  Parris  v.  Village  of  Green 
Island,  14  N.  Y.  Supp.  703. 

Failure  To  Find  Facls  Wnich  the 
Evidence  Tended  To  Prove. — A  new 
trial  for  failure  to  find  facts  which 
the  evidence  tended  to  prove,  is  proper- 
ly denied  where  such  facts,  if  found, 
would  not  have  changed  the  result.  City 
of  Fort  Wayne  v.  Durnell,  13  Ind.  App. 
669,  42  N.  E.  242. 
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Special  Findings  and  General  Verdict  Inconsistent.  —  A  special  finding 
overrides  the  general  verdict  only  when  both  cannot  stand,5*  and  this 
antagonism  must  be  apparent  upon  the  face  of  the  record  before  the 
court  can  be  successfully  called  upon  to  -direct  judgment  in  favor  of 
the  party  against  whom  a  general  verdict  has  been  rendered  by  the 
jury.53  While  all  reasonable  presumptions  will  be  indulged  in  favor 
of  the  general  verdict,66  there  is  no  presumption  in  favor  of  answers 
to  interrogatories  as  against  a  general  verdict.57 

Special  interrogatories  in  this  class  of  cases  are  governed  by  the  general 
rules  elsewhere  discussed.58 

Directing  Verdict.  —  A  verdict  should  not  be  directed  when  there  is  a 
substantial  conflict  in  the  evidence  upon  a  material  issue.69 


54.  Ind. — City  of  Hammond  v. 
Jahnke,  178  Ind.  177,  99  N.  E.  39; 
City  of  South  Bend  v.  Turner,  156  Ind. 
418,  60  N.  E.  271,  83  Am.  St.  Rep. 
200,  54  L.  R.  A.  396;  Jewell  v.  Town 
of  Sullivan,  5  Ind.  App.  188,  31  N.  E. 
829;  Vance  v.  City  of  Franklin,  4  Ind. 
App.  515,  30  N.  E.  149.  Kan. — Robison 
v.  White  City,  77  Kan.  293,  94  Pae. 
141.  Wash.— Olmstead  v.  City  of 
Olympia,  59  Wash'.   147,   109   Pac.  602. 

The  court  should  reconcile,  if  pos- 
sible, the  general  verdict  with  the  an- 
swers to  th6  interrogations,  for  if  the 
special  verdict  can  be  reconciled  with 
the  general  verdict,  the  latter  will 
control,  and  the  court  will  not  render 
judgment  against  the  party  in  whose 
favor  the  general  verdict  is  rendered. 
Smith  v.  McCarthy,  33  111.  App.  176; 
Vance  v.  City  of  Frjinklin,  4  Ind.  App. 
515.  30  N.  E.  149. 

Where,  in  an  action  against  a  city 
for  damages  received  on  account  of 
a  defective  sidewalk,  the  jury  returned 
a  general  verdict  for  the  plaintiff,  and 
with  it  present  special  findings  of  fact 
which  show  that ,  the  officers  of  the 
city  did  not  have  either  actual  or  con- 
structive notice  of  the  defect  prior  to 
the  injury,  it  is  not  error  for  the  court 
to  set  aside  the  verdict  and  enter 
judgment  in  favor  of  the  defendant 
for  costs.  Robison  v.  White  City,  77 
Kan.  293,  94  Pac.  141. 

55.  Vance  v.  City  of  Franklin,  4 
Ind.  App.  515,  30  N.  E.  149. 

56.  City  of  South  Bend  v.  Turner, 
156  Ind  418,  60  N.  E.  271,  83  Am.  St. 
Rep.  200,  54  L.  R.  A.  396;  Town  of 
Poseyville  v.  Lewis,  126  Ind.  80,  25 
N\  E.  593;  Cochran  v.  Town  of  Shirley, 
43  Ind.  App.  453,  87  N.  E.  993;  Mitchell 
v.  Tell  City,  41  Ind.  App.  294,  83 
N.  E.  735;  Jewell  p.  Town  of  Sullivan, 
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5  Ind.  App.  188,  31  N.  E.  829;  Vanee 
«.  City  of  Franklin,  4  Ind.  App.  515, 
30  N.  E.  149  (which  is  presumed  to 
have  been  rendered  upon  the  substan- 
tial merits  of  the  matters  in  contro- 
versy) . 

If  the  general  verdict,  thus  aided,  is 
not  in  irreconcilable  conflict  with  the 
answers  to  the  interrogatories,  it  must 
stand.  City  of  South  Bend  &  Turner, 
156  Ind.  418,  60  N.  E.  271,  83  Am.  St. 
Rep.  200,  54  L.  R.  A.  396. 

57.  Town  of  Poseyville  «.  Lewis,  126 
Ind.  80.  25  N.  E.  593;  Mitchell  t.  Tell 
City,  4i  Ind.  App.  294,  83  N.  B.  735; 
City  of  Mishawaka  v.  Kirby,  32  Ind. 
App.  233,  69  N.  E.  481;  City  of  Bluff- 
ton  v.  McAfee,  23  Ind.  App.  112,  53 
N.  E.  1058;  Vance  v.  City  of  Frank- 
lin,   4   Ind.   App.  -515,   38   N.  B.  149. 

58.  See  the  title  "Special  Inter- 
rogatories to  Juries;"  and  Grapes  ft 
Sheldon,  119  Iowa  112,  93  N.  W.  57; 
Smith  v.  City  of  Pella,  86  Iowa  236, 
53  N.  W.  226;  Day  v.  City  of  Mt. 
Pleasant,  70  Iowa  193,  30  N.  W.  853; 
Hallum  v.  Omro,  122  Wis.  337,  346,  99 
N.  W.  1051;  Peake  v.  City  of  Superior, 
106  Wis.  403,  82  N.  W.  306;  Eeed  ft 
City  of  Madison,  85  Wis.  667,  56  N.  W. 
182;  SmaUey  v.  City  of  Appleton,  70 
Wis.  340,  35  N.  W.  729. 

In  Grapes  V.  Sheldon,  119  Iowa  W 
93  N.  W.  57,  "there  was  no  error  m 
refusing  the  special  interrogatory  which 
defendant  asked  to  have  submitted,  tor 
the  interrogatory  called  for  a  Indug 
as  to  the  manner  in  which  the  officers 
of  defendant  received  notice  or  knowl- 
edge of  the  defective  condition  of  tl« 
walk,  and  this  defendant  was  not  en- 
titled  to   ask."  io  v  T) 

59.  Pewonka  v.  Stewart,  &**•"' 
117,  99  N.  W.  1080.  See  generally  »• 
title  "Trial." 
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'Where  'both  the  city  and  the  person  causing  the  defect  are  joined  in  one  ac- 
tion, the  verdict  may,  if  the  evidence  justify  it,  be  against  both  defend- 
ants,60 or  against  one  and  in  favor  of  the  other.61  Where,  however,  the 
special  verdict  finds  the  person  guilty  of  negligence,  but  that  plaintiff 's 
injury  was  caused  by  the  negligence  of  the  city  alone,  it  is  not  suffi- 
cient, in  the  absence  of  a  general  verdict,  to  sustain  a  judgment  against 
the  person.62 

f.  Judgment.  —  The  judgment  and  its  enforcement  are  governed 
by  the  rules  generally  applicable  to  judgments,63  except  as  modified  by 
local  statutes.6* 

7.  Appeal  and  Error.8*  —  a.  Who  May  Appeal.  —  The  city  may 
appeal  from  a  judgment  rendered  against  it  in  an  action  in  which  it 
is  joined  with  the  person  causing  the  defect  or  obstruction  in  the  high- 
way,66 and  the  owner  of  the  abutting  premises  who  appears  in  and  de- 
fends an  action  against  the  city,  may  appeal  from  a  judgment  against 
the  latter.67 

b.  Review  and  Decision.  — In  accordance  with  the  general  rules 
governing  appellate  review,  questions  which  should  have  been  raised 
in  the  lower  court  will  not  be  considered  when  raised  for  the  first  tim< 
in  the  appellate  court.68    Nor  will  the  court  as  a  rule  interfere  with  a 


60.  Clark  v.  City  of  Austin,  38  Minn. 
487,  38  N".  W.  615. 

61.  Clark  v.  City  of  Austin,  38  Minn. 
487,  38  N.  W.  615, 

In  case  the  verdict  is  against  the 
city,  and  in  favor  of  the  co-defendant, 
the  city  cannot  move  for  a  new  trial 
on  the  ground  that  the  verdict  ought 
to  have  been  against  the  co-defendant 
also,  unless  it  make  the  co-defendant  a 
party  to  the  motion.  Clark  v.  City  of 
Austin,  38  Minn.  487,  38  N.  W.  615. 

62.  Raymond  v.  Keseberg,  84  Wis. 
302,  54  N.  W.  612,  19  L.  E.  A.  643. 

63.  See  the  titles  "Judgments;" 
"Judgments  and  Decrees,  Enforcement 
of." 

Enforcement  Against  Joint  Defend- 
ants.— The  plaintiff  in  an  action  which 
joins  the  city  and  the  person  causing 
the  defect  as  defendants  may  enforce 
his  judgment  against  either  the  city  or 
the  person  as  he  elects.  Palmer  v. 
Stacy,  '44  Iowa  340,  wherein  the  plain- 
tiff elected  to  proceed  against  the 
city. 

64.  TTnder  the  Minnesota  statute,  the 
person  causing  the  defeet  must  be 
joined  with  the  city  as  a  defendant, 
and  in  case  of  judgment  against  the 
defendants,  execution  shall  first  issue 
against  such  person.  If  the  city  pays 
the  judgment,  it  shall  be  the  owner 
of  and  may  enforce  it  against  the  other 


defendant.    Clark  v.  City  of  Austin,  38 
Minn.  487,  38   N.  W.   615. 

65.  See  generally  the  titles  "Ap- 
peals;" "Writ  of  Error." 

66.  Wiggin  v.  St.  Louis,  135  Mo.  558, 
37  S.  W.  528. 

67.  Fowler  v.  Borough  of  Jersey 
Shore,  17  Pa.  Super.  366. 

His  right  to  appeal  is  not  defeated 
by  the  paying  of  the  judgment  by  the 
city.  Fowler  v.  Jersey  Shore  Borough, 
17  Pa.  Super.  366. 

68.  See  the  following  cases:  Colo. 
City  of  Denver  v.  Strobridge,  19  Colo. 
App.  435,  75  Pac.  1076;  City  of  Den- 
ver v.  Moewes,  15  Colo.  App.  28,  60 
Pac.  986;  City  of  Denver  v.  Baldasari, 
15  Colo.  App.  157,  61  Pac.  190.  D.  C. 
District  of  Columbia  v.  Dietrich,  23 
App.  Cas.  577.  Ga. — Mayor,  etc.  of 
Griffin  v.  Johnson,  84  Ga.  279,  10  S.  E. 
719.  Ind— City  of  South  Bend  v.  Tur- 
ner, 156  Ind.  418,  60  N.  E.  271,  83 
Am.  St.  Hep.  200,  54  L.  E.  A.  396. 
la. — Harrison  v.  Ayrshire,  123  Iowa 
528,  99  N.  W.  132;  Parker  v.  City  of, 
Ottumwa,  113  Iowa  649,  85  N.  W.  805. 
Ky. — City  of  Brownsville  v.  Arbuckle, 
30  Ky.  I/.  Eep.  414,  99  S.  W.  239.  Me. 
Strout  v.  Inhab.  of  Durham,  23  Me. 
483.  Mass.— Talbot  v.  City  of  Taunton, 
,140  Mass.  552,  5  N.  E.  616;  Pinkham 
v.  Inhab.  of  Tops-field,  104  Mass.  78. 
Mich.— Canfield  v.  City  of  Jackson,  112 

Vol,  XI 


248 


EIGHWAYS,  STREETS  AND  BRIDGES 


finding  of  the  court  or  jury  on  questions  of  fact,  where  there  is  evi- 
dence sufficient  to  justify  it.60 

Harmless,  errors  are  not  sufficient  ground  for  a  reversal  of  the  cause.70 
Accordingly,  where  it  is  not  prejudicial,  an  error  in  the  admitting  or 


Mich.  120,  70  N.  W.  444;  Shippy  V. 
Village  of  Au  Sable,  85  Mich.  280,  48 
N.  W.  584  (wherein  objection  to  dec- 
laration on  ground  that  it  was  not 
sufficiently  specific  in  its  allegations 
as  to  plaintiff's  injuries  was  held  too 
late  in  supreme  court,  it  not  being 
made  in  court  below  either  during  trial 
or  upon  motion  for  a  new  trial).  N.  Y. 
Shaw  v.  New  York,  83  App.  Div.  212, 
82  N.  Y.  Supp.  44;  Norton  v.  "Webber, 
69  App.  Div.  130,  74  N.  Y.  Supp.  524. 
Pa.— Erie  City  v.  Schwingle,  22  Pa.  384, 
60  Am.  Dec.  87.  Tenn. — Jackson  v. 
Pool,  91  Tenn.  448,  19  S.  W.  324. 
Wash. — Selby  v.  Vancouver  Water 
Works  Co.,  32  Wash.  522,  73  Pac.  504. 
Wis. — Lyon  v.  City  of  Grand  Eapids, 
121  Wis   609,  99  N.  W.  311. 

Objection  that  the  defect  had  not 
existed  a  sufficient  length  of  time  to 
admit  .  of  its  repair  previous  to  the 
time  of  the  accident  cannot  be  taken 
for  the  first  time  at  the  argument  in 
the  appellate  court  of  a  bill  of  excep- 
tions which  does  not  show  that  any 
such  question  was  raised  at  the  trial. 
Pinkham  v.  Inhab.  of  Topsfield,  104 
Mass.  78. 

Objection  That  the  Street  Was  Not 
Iiegally  Laid  Out. — Talbot  v.  City  of 
Taunton,  140  Mass.  552,  5  N.  E.  616. 

Variance. — An  objection  to  a  slight 
variance  between  the  pleading  and 
proof  should  not  be  raised  in  the  ap- 
pellate court  where  no  such  objection 
was  made  in  the  trial  court.  City  of 
Denver  v.  Strobridge,  19  Colo.  App. 
435,  75  Pac.  1076.  But  where  the  de- 
fendant had  no  opportunity  to  raise  a 
question  of  variance  in  the  trial  court, 
it  was  not  erroneous  to  permit  him  to 
raise  it  upon  appeal  Parlow  v.  Town 
of  Camp  Point,  186  HI.  256,  57  N.  E. 
781. 

69.  See  the  following  cases:  IT.  S. 
Cleveland  v.  King,  132  XI.  S.  295,  304, 
10  Sup.  Ct.  90,  33  L.  ed.  334.  Colo. 
City  of  Denver  v.  Teeter,  31  Colo.  486, 
74  Pac.  459.  Conn.— Upton  v.  Wind- 
ham, 75  Conn.  288,  53  Atl.  660,  96  Am. 
St.  Sep.  197;  Hoyt  v.  City  of  Dan- 
bury,  69  Conn.  341,  37  Atl.  1051;  Lee 
V.  Town  of  Barkhampsted,  46  Conn.  213. 
HI.— City  of  Eock  Falls  p.  Wells,  169 
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111.  224,  48  N.  E.  440;  Hardin  v.  City 
of  Moline,  179  111.  App.  101;  Peter  v. 
Cohen,  176  111.  App.  58;  Pecararo  !;. 
Halberg,  152  111.  App.  443.  Ind.— Coch- 
ran v.  Town  of  Shirley,  43  Ind.  App. 
453,  87  N.  E.  993.  La.— Komano  v. 
Seidel  Furniture  Mfg.  Co.,  114  La.  432, 
38  So.  409.  Mo.— Cochran  v.  City  of 
Springfield,  139  Mo.  App.  673,  124  8 
W.  53;  Townsend  v.  City  of  Joplin, 
139  Mo.  App.  394,  123  S.  W.  474.  Neb. 
Severa  l>.  Village  of  Battle  Creek,  88 
Neb.  127,  129  N.  W.  186;  City  of 
Omaha  v.  Coombe,  48  Neb.  879,  67 
N.  W.  -885;  City  of  Omaha  v.  Doty, 
2  Neb.  (Unof.)  726,  89  N,  W,  992. 
N.  Y.— Bishop  v.  Village  of  Goshen,  120 
N.  Y.  337,  24  N.  E:  720;  Hume  v.  Mayor,  - 
etc.,  74  N.  Y.  264,  reversing  9  Hun 
674;  Graetjens  v.  City  of  New  York,  131 
N.  Y.  Supp.  169;  Sweenv  v.  Mayor, 
etc.,  17  N.  Y.  Supp.  797.  "Pa.— Burrell 
Twp.  v.  TJncapher,  117  Pa.  353,  11 
Atl.  619,  2  Am.  St.  Eep.  664;  Kick 
v.  Wilkes-Barre,  9  Pa.  Super.  399.  Vt. 
Swift  v.  Town  of  Newbury,  36  Vt.  355. 
Wash. — Owen  v.  City  of  Seattle,  64 
Wash.  10,  116  Pac.  261.  Wis.— Chap- 
pell  v.  Town  of  Oregon,  36  Wis.  145. 

70.  See  the  following  eases:  Mass. 
Harris  v.  City  of  Quincy,  171  Mass.- 
472,  50  N.  E.  1042.  Mont.— Pullen  t>. 
City  of  Butte,  45  Mont.  46,  121  Pac. 
878.  Mo.— Peltier  v.  St.  Louis,  237  Mo. 
686,  141  S.  W.  608.  Neb.— Beebe  v. 
Scott's  Bluff  County,  92  Neb.  501,  138 
N.  W.  737.  Utah. — Davis  v.  Oregon 
Short  Line  E.  Co.,  31  Utah  307,  88 
Pac.  2.  Wis. — Eaether  v.  Town  of  Men- 
tor, 142  Wis.  238,  125  N.  W.  468;  Little 
v.  Town  of  Iron  Eiver,  102  Wis.  250, 
78  N.  W.  416. 

And  generally  the  cases  cited  in  the 
succeeding  notes. 

Where  the  plaintiff  showed  a  clear 
right  to  recover  against  either  the 
company  causing  the  defect  or  the  city, 
and  the  court  was  careful  not  to  speak 
of  the  merits  of  the  case  against  the 
city  in  its  remarks  in  directing  a  ver- 
dict in  favor  of  the  company  and  giv- 
ing its  reasons  therefor,  such  remarks 
were  hot  improper  or  prejudicial  to 
the  defendant  city.  Grunjy  v.  City  of 
Janesville,  84  Wis.  574,  54  N.  W.  10S5. 


MWSWAYS,  STREETS  AND  BRIDGES 


249 


Refusing  to  admit  evidence,71  or  in  giving  or  refusing  to  give  an  in- 
struction,72 is  not  ground  for  reversal. 

J.  Action  Over  by  City  or  Town.  —  1.  In  General.  —  A  municipal 
corporation,  which  has  been  compelled  to  pay  damages  to  one  injured 
by  reason  of  a  defect  in  a  highway  or  street,  has  a  remedy  over  against 
the  person  responsible  for  such  defect.''3    Nor  is  the  city  precluded 


71.  See  the  following  cases:  U.  S. 
Lincoln  v.  Power,  151  LT.  S.  436,  1-1 
Snp.  Ct.  387,  38  L.  ed.  224;  Wunderlich 
«.  Mayor,  etc,  33  Fed.  854.  Colo.— City 
of  Denver  v.  Teeter,  31  Colo.  486,  74 
Pac.  459.  Oa. — Enright  v.  City  of  At- 
lanta, 78  Ga.  288.  111.— City  of  Chicago 
v.  Elzeman,  71  111.  131.  Mont.— Pullen 
v.  City  of  Butte,  45  Mont.  46,  121  Pac. 
878.  N.  Y. — Hawley  v.  City  of  Glovers- 
vffle,  4  App.  Div.  343,  38  N.  Y.  Supp. 
647.  N.  C— Whitford  v.  City  of  New- 
born, 111  N.  C.  272,  16  S.  B.  327.  Tex. 
American  Const.  Co.  v.  Caswell  (Tex. 
Civ.  App.),  141  S.  W.  1013;  City  of 
Dallas  v.  Jones  (Tex.  Civ.  App.),  54 
S.  W.  606.  Wash.— Hase  v.  City  of 
Seattle,  57  "Wash.  230,  107  Pac.  515; 
Bell  v.  City  of  Spokane,  30  Wash.  508, 
71  Pac.  31;  Beed  v.  City  of  Spokane, 
21  Wash.  218,  57  Pac.  803. 

Admission  of  testimony  showing  the 
'  condition  of  a  crosswalk  at  the  place 
of  an  accident  to  a  pedestrian,  at  the 
time  of  the  accident  and  on  the  day 
prior,  is  not  prejudicial  error.  Beed  v. 
City  of  Spokane,  21  Wash.  218,  57  Pac. 
803.  Nor  is  the  admission  of  evidence 
of  the  defective  condition  of  a  side- 
walk after  an  accident  prejudicial 
error,  when  the  evidence  is  merely 
cumulative  of  testimony  describing  the 
walk  at  the  time  of  the  accident  (Bell 
».  City  of  Spokane,  30  Wash.  508,  71 
Pac.  31),  as  where  the  evidence  shows 
that  the  condition  of  the  sidewalk  was 
practically  the  same  as  when  the  ac- 
cident occurred.  City  of  Dallas  v. 
Jones  (Tex.  Civ.  App.),  54  S.  W.  606. 

72.  Colo. — Colorado  Springs  v.  Floyd, 
10  Colo.  App.  167,  73  Pac.  1092;  City  of 
Denver  v.  Moewes,  15  Colo.  App.  28, 
60  Pac.  986.  HI.— Brennan  v.  City  of 
Streator,  256  IU.  468,  100  N.  E.  266; 
City  of  Aledo  v.  Honeyman,  208  111. 
415,  70  N.  E.  338,  afflr.ming  108  111.  App. 
536;  Town  of  Wheaton  v.  Hadley,  131 
111.  640,  23  N.  E.  422;  Peeararo  v.  Hal- 
herg,  152  111.  App.  443  (erroneous  in- 
struction not  ground  for  reversal  where 
no  prejudicial  error);  City,  of  Gibson 
t*.  Murray,  120  111.  App.  296.  la.— Bailey 
v-  City  of  Centerville,  108  Iowa  20,  78 


N.  W.  831;  Munger  v.  City  of  Water- 
loo, 83  Iowa  559,  49  N.  W.  1028.  Kan. 
City  of  Erie  v.  Phelps,  56  Kan.  135, 
42  Pac.  336.  Ky. — Bd.  of  Councilmen 
v.  Downey,  118  S.  W.  284.  Mo. — Camp- 
bell v.  City  of  Stanberry,  105  Mo.  App. 
56,  78  S.  W.  292;  Boss  v.  Kansas  City, 
48  Mo.  App.  440.  N.  Y.— Bishop  v. 
Village  of  Goshen,  120  N.  Y.  337,  24 
N.  E.  720.  Pa. — Boyle  v.  Hazleton,  8 
Kulp  239.  Tex.— Wheeler  v.  City-  of 
Flatonia  (Tex.  Civ.  App.),'  155  S.  W. 
951.  Wash.— Owen  v.  City  of  Seattle, 
64  Wash.  10,  116  Pac.  261,  error  in  in- 
structions as  to  city's  actual  notice  of 
defect  is  not  prejudicial,  where  there 
was  ample  evidence  of  constructive  no- 
tice to  sustain  the  verdict.  Wis. 
Baether  v.  Town  of  Mentor,  142  Wis. 
238,  125  N.  W.  468;  Lane  v.  City  of 
Madison,  86  Wis.  453,  57  N.  W,  93. 

Where  the  city  marshal  is  also  act- 
ing as  street  commissioner,  and  is  di- 
rected by  the  mayor  to  look  after  the 
streets  and  keep  them  in  good  condition, 
an  instruction  that  notice  to  the  city 
marshal  of  a  defect  in  the  street  was 
notice  to  the  city  cannot  be  regarded 
as  prejudicial  error.  City  of  Brie  V. 
Phelps,  56  Kan.  135,  42  Pac.  336. 

Where  the  error  in  giving  instructions 
is  in  favor  of  the  appellant,  and  against 
the  respondent,  the  appellant  cannot 
complain.  Peltier  v.  St.  Louis,  237  Mo. 
686,  693,  141  S.  W.  608. 
.  73.  TJ.  S.— Washington '  Gas  Co.  v. 
District  of  Columbia,  161  TJ.  S.  316, 
327,  16  Sup.  Ct.  564,  40  L.  ed.  712; 
Bobbins  v.  Chicago,  4  Wall.  657,  18  L. 
ed.  427;  Chicago  v.  Bobbins,  2  Black 
418,  17  L.  ed.  298.  Conn.— City  of  Nor- 
wich v.  Breed,  30  Conn.  535.  Ga. 
Western,  etc.  B.  Co.  v.  City  of  At- 
lanta, 74  Ga.  774.  111.— Gridley  v.  City 
of  Bloomington,  68  111.  47;  Severin  V. 
Eddy,  52  111.  189.  Ind.— Catterlin  v. 
City  of  Frankfort,  79  Ind.  547,  41  Am. 
Bep.  627;  Town  of  Centerville  v.  Woods, 
57  Ind.  192.  la. — Sioux  City  v.  Weare, 
59  Iowa  95,  12  N.  W.  786.  Mass. 
Mooney  v.  Edison  Elec,  etc.  Co.,  185 
Mass.  547,  70  N.  E.  933;  Holyoke  V. 
Hadley  W.  P.  Co.,  174  Mass.  424,  54 
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from  recovering  against  the  active  cause  of  the  injury  by  being  in  a 
certain  sense  a  joint  tortfeasor.7' 

Former  Judgment  As  Conclusive  Evidence.  —  The  judgment  recovered 
against  a  municipal  corporation  is  conclusive  evidence  in  a  subsequent 
action  brought  by  it  against  the  person  liable  over,75  provided  notice 
was  given  to  such  person,  and  full  opportunity  afforded  him  to  defend.76 

In  accordance  with  the  general  principles  governing  res  judicata," 
it  is  conclusive  as  to  the  necessary  facts  and  conditions  on  which  liabil- 
ity is  based,78  such  as  of  the  existence  of  the  defect  or  obstruction  in 


N.  E.  889;  Inhab.  of  Westfield  v.  Mayo, 
122  Mass.  100,  23  Am.  Rep.  292;  Woods 
v.  Inhab.  of  Groton,  111  Mass.  357. 
N.  H.— Manchester  v.  Quimby,  60  N.  H. 
10;  Littleton  v.  Richardson,  32  N.  H.  59; 
Elliot  v.  Concord,  27  N.  H.  204.  N.  Y. 
Village  of  Port  Jervis  r.  First  Nat. 
Bank,  96  N".  Y.  550;  City  of  Rochester 
v.  Montgomery,  72  N..  Y.  65;  Canan- 
daigua  v.  Foster,  81  Hun  147,  30  N\  Y. 
Supp.  686;  Mayor,  etc.  v.  Diinick,  49 
Hun  241,  2  N.  Y.  Supp.  46.  N.  O. 
Brown  v.  Town  of  Louisburg,  126  N.  C. 
701,  36  S.  E.  166,  78  Am.  St.  Rep.  677. 
Pa.— Reading  City  v.  Reiner,  167  Pa. 
41,  31  Atl.  357;  Brookville  v.  Borough 
of  Arthurs,  152  Pa.  334,  25  Atl.  551. 
E.  I.— City  of  Pawtucket  v.  Brav,  20 
R,  I.  17,  37  Atl.  1,  78.  Am.  St. 'Rep. 
837.  Tex. — City  of  Corsieana  v.  Tobin, 
23  Tex.  Civ.  App.  492,  57  S.  W.  319; 
Ft.  Worth,  etc  R.  Co.  v.  Allen  (Tex. 
Civ.  App.),  39  S.  W.  125.  Vt. — Town 
of  Newbury  v.  Conn.,  etc.  R.  Co.,  25 
Vt.  377. 

The  court  said  in  Chicago  v.  Robbins, 
2  Black  (IT.  S.)  418,  422,,  17  L.  ed. 
298:  "It  is  well  settled  that  a  munic- 
ipal corporation  having  the  exclusive 
care  and  control  of  the  streets  is 
obliged  to  see  that  they  are  kept  safe 
for  the  passage  of  persons  and  prop- 
erty, and  to  abate  all  nuisances  that 
might  prove  dangerous;  and  if  this 
plain  duty  is  neglected,  and  anyone  is 
injured,  it  is  liable  for  trie  damages 
sustained.  The  corporation  has,  how 
ever,  a  remedy  over  against  the  party 
that  is  in  fault,  and  has  so  used  the 
streets  as  to  produce  the  injury,  un- 
less it  was  also  a  wrongdoer." 

74.  Holyoke  v.  Hadley  W.-P.  Co., 
174  Mass.  424,  54  N.  E.  SS9. 

If  its  negligence  consists  merely  in 
the  failure  to  discover  and  remedy  a 
defect  in  a  highway  created  by  a  third 
person,  although  it  is  liable  to  the 
traveler  who  is  injured,  it  may  recover 
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over.     Holyoke   v.   Hadley  W.-P.  Co., 
174  Mass.  424,  54  N.  E.  889. 

75.  U.  S. — Washington  Gas  Co.  ». 
District  of  Columbia,-  161  U.  S.  316, 
329,  16  Sup.  Ct.  564,  40  L.  ed.  712; 
Chicago  v.  Robbins,  2  Black  418,  17  L. 
ed.  298;  Robbins  v.  Chicago,  4  Wall. 
657,  18  L.  ed.  427.  Ga.— Western,  etc. 
R.  Co.  t\  City  of  Atlanta,  74  Ga.  774. 
Me. — City  of  Portland  v.  Richardson, 
54  Me.  46,  89  Am.  Dec.  720;  Inhab.  of 
Veazie  v.  Penobscot  R.  Co.,  49  Me. 
119.  Mass. — Inhab.  of  Milford  V.  Hoi- 
brook,  9  Allen  17,  85  Am.  Dec.  735; 
City  of  Boston  v.  Wbrthington,  10  Gray 
496,  71  Am.  Dec  678.  Mo.— City  of  St. 
Joseph  v.  Union  R.  Co.,  116  Mo.  636, 
22  S.  W.  794,  38  Am.  St.  Rep.  626. 
N.  H. — Manchester  v.  Quimby,  69  N.  H, 
10;  Littleton  v.  Richardson,  34  N.  H. 
179,  66  Am.  Dec.  759.  N.  ?.— ViUag9 
of  Port  Jervis  v.  First  Nat.  Bank,  96 
N.  Y.  550;  City  of  Rochester  v.  Mont- 
gomery, 72  N.  Y.  65.  Pa.— Fowler  ft 
Jersey  Shore  Borough,  17  Pa.  Super. 
366.  R.  I. — City  of  Pawtucket  «.  Bray, 
20  R.  I.  17,  37  Atl.  1,  78  Am.  St.  Bep. 
837. 

76.  XJ.  S.— Washington  Gas  'Co.  V. 
District  of  Columbia,  161  TJ.  S.  316, 
329,  16  Sup.  Ct.  564,  40  L.  ed,  712; 
Robbins  v.  Chicago,  4  Wall.  657,  18 
L.  ed.  427;  Chicago  v.  Robbins,  2  Black 
418,  17  L.  ed,  298.  Ga.— Western,  etc. 
R.  Co.  v.  City  of  Atlanta,  74  Ga.  774. 
Me. — Inhab.  of  Veazie  v.  Penobscot  K. 
Co.,  49  Me.  119.  Mass.— Inhab.  of  Mil- 
ford  v.  Holbrook,  9  Allen  17,  85  Am. 
Dec.  735;  City  of  Boston  v.  Worthing, 
ton,  10  Gray  496,  71  Am.  Dec.  678. 
N.  H.— Littleton  v.  Richardson,  34  M. 
H.  179,  66  Am.  Dec.  759.  R.  I.—CKty 
of  Pawtucket  v.  Bray,  20  R.  I.  17,  37 
Atl.  1,  78  Am.  St.  Rep.  837. 

77.  See   the   title    "Res  Judicata. 

78.  Fowler  v.  Jersey  Shore  Borough 
17  Pa.  Super.  366;  City-  of  Pawtucket 
p.  Bray,  20  R.  I.  17,  37  Atl.  1,  78  Am. 
St.  Rep.  837. 
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the  highway,79  the  injury  to  the  individual  while  exercising  due  care,80 
and  of  the  amount  of  the  damages,81  though  not  of  the  obligation  of 
the  defendant  to  keep  the  street  in  a  safe  condition,  and  that  it  was 
through  his  fault  that  the  accident  happened,82  unless  such  negligence 
can  be  implied  from  the  essential  facts  on  which  the  negligence  of  the 
municipality  is  based.83 

2.  Pleading.  —  The,  declaration  or  complaint  in  such  ease  should 
at  least  show  such  a  state  of  facts  as  would  have  made  the  defendant 
liable  to  the  plaintiff  in  the  former  action,  had  the  latter  brougnt  hia 
action  against  the  defendant  instead  of  the  city.84 

K  Action  foe  Injuries  on  Highway  From  Negligent  Use  by 
Another.  —  1.    In  General.  —  An  ordinary  action  for  damages  is  the 


79.  Me.— City  of  Portland  v.  Rich- 
ardson, 54  Me.  46,  89  Am.  Dee.  720; 
Inhab.  of  Veazie  v.  Penobscot  E.  Co., 
49  Me.  119.  Mass.— Inhab.  of  Milford 
v.  Holbrook,  9  Allen  17,  85  Am.  Dec. 
735;  City  of  Boston  V.  Worthington,  10 
Gray  496,  71  Am.  Dee.  678.  Mo.— City 
of  St.  Joseph  v.  Union  R.  Co.,  116  Mo. 
636,  22   S.   W.   794,   38   Am.   St.   Rep. 

626.  N  H.— Manchester  v.  Quimby,  60 
N.  H.  10.  Pa. — Fowler  v.  Jersey  Shore 
Borough,  17  Pa.  Super.  366. 

80.  Ga.— Western,  etc.  R.  Co.  v.  City 
of  Atlanta,  74  Ga.  774.  Me.— City  of 
Portland  v.  Richardson,  54  Me.  46,  89 
Am.  Dec.  720.  Mass. — Inhab.  of  Mil 
ford  v.  Holbrook,  9  Allen  17,  85  Am 
Dec.  735;  City  of  Boston  v.  Worthing' 
ton,  10  Gray  496,  71  Am.  Dec.  678 
Mo.— City  of  St.  Joseph  v.  Union  R 
Co.,  116  Mo.  636,  22  S.  W.  794,  38  Am, 
St.  .Rep.  626.  Pa.— Fowler  v.  Jersey 
Shore  Borough,  17  Pa.  Super.  306. 

81.  Ga.— Western,  etc.  R.  Co.  *.  City 
of  Atlanta,  74  Ga.  774.  Me.— City  of 
Portland  v.  Richardson,  54  Me.  46,  89 
Am.  Dec.  720;  Inhab.  of  Veazie  V. 
Penobscot  R.  Co.,  49  Me.  119.  Mass. 
Inhab.  of  Milford  v.  Holbrook,  9  Allen 
17,  85  Am.  Dec.  735;  City  of  Boston 
v.  Worthington,  10  Gray  496,  71  Am. 
Dec.  678.    Mo.— City  of  St.  Joseph  v. 

.Union  E.  Co.,  116  Mo.  636,  22  S.  W. 
794,  38  Am.  St.  Rep.  626.  IT.  H.— Man- 
chester v.  Quimby,  60  N.  H.  10.  Pa. 
Fowler  v.  Jersey  Shore  Borough,  17  Pa. 
Super.  366. 

82.  U.  S— Chicago  v.  Robbing,  2 
Black  418,  17  L.  ed.  298.  Ga.— Western, 
etc.  B.  Co.  v.  City  of  Atlanta,  74  Ga. 
774.  JU.— Knox  v.  City  of  Sterling, 
73  HI.  214.  Ind— Catterlin  v.  City  of 
Frankfort,  79  Ind.   547,   41   Am.   Rep. 

627.  la.— City    of    Independence    v. 


Jekel,  38  Iowa  427.  Mass. — City  of 
Boston  v,  Worthington,  10  Gray  496, 
71  Am.  Dee.  678.  Mo. — St.  Joseph  v. 
Union  R.  Co.,  116  Mo.  636,  22  S.  W. 
794,  38  Am.  St.  Rep.  626. 

83.  Washington  Gas  Co.  v.  District 
of  Columbia,  161  U.  S.  316,  S33,  16  Sup. 
Ct.  564,  40  L.  ea.  712. 

84.  Catterlin  v.  City  of  Frankfort, 
79  Ind.  547,  41  Am.  Rep.  627,  holding 
the  complaint  insufficient  because  it 
did  not  allege  in  any  manner  that  the 
plaintiff  in  the  former  action  was  free 
from  negligence  contributing  to  his  in- 
jury. See  City  of  Norwich  v.  Breed,  30 
Conn.    535,    551. 

Where  there  is  no  allegation  in  the 
complaint  that  the  defendant  had  no- 
tice of  the  action  of  the  person  in- 
jured against  the  city,  and  an  oppor- 
tunity of  defending  it,  his  liability  is 
not  shown  to  be  established  by  the 
judgment.  Catterlin  v.  City  of  Frank- 
fort, 79  Ind.  547,  41  Am.  Rep.  627. 

Notice  to  City.  —  Where  it  wag 
averred  that  the  injured  person  brought 
an  action  against  the  city  to  recover- 
from  it  the  damages  suffered  by  him 
and  caused  by  the  dangerous  condition 
of  the  sidewalk  primarily  due  to  the 
present  defendant's  negligence,  and 
that  the  suit  was  defended  and  such 
proceedings  were  had  that  a  verdict 
was  rendered  against  the  city,  which 
it  paid,  it  is  sufficient.  Such  a  re- 
sult could  have  been  reached  only  upon 
proof  which  charged  the  municipality 
with  notice  of  the  defect  which  caused 
the  accident,  and  the  allegation  that 
it  was  reached  not  only  justifies,  but 
requires  the  inference  that  the  city 
had  notice.  Mlayor,  etc.  v.  Dimick,  49 
Hun  241,  2  N.  Y.  Supp.  46. 
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proper  remedy  of  a  traveler  injured  upon  a  highway  by  the  negligent 
or  -wrongful  use  thereof  by  another  traveler.85 

2.  Pleading.  —  The  declaration  or  complaint  in  such  an  action  must 
disclose,  by  proper  averments,  the  existence  of  a  duty  upon  the  part  of 
the  person  alleged  to  be  negligent,86  as  well  as  the  negligence  com- 
plained of,87  and  the  injuries  resulting  to  the  plaintiff.88    If  the  plain- 


85.  See  infra,  the  eases  cited  in  this 
section,  and  the  titles  "Case  (The  Ac- 
tion of  Trespass  on  the);"  "Injuries 
to  Persons  and  Property;"  "Motor 
Vehicles." 

86.  East  v.  Amburn,  47  Ind.  App. 
530,  94  N.  E.  895. 

It  is  not  necessary  to  aver  it  in 
terms,  where  from  the  facts  stated  the 
law  implies  a  duty.  Wells  v.  Galla- 
gher, 144  Ala.  363,  39  So.  747,  113 
Am.  St.  Repi  50,  3  L.  B.  A.  (N.  S.) 
759 

87.  Ind.— Holland  v.  Bartch,  120  Ind. 
46,  22  N.  E.  83,  16  Am.  St.  Eep.  307; 
Kinmore  v.  Cresse,  53  Ind.  App.  693, 
102  N.  E.  403  (general  allegation  of 
negligence);  East  v.  Amburn,  47  Ind. 
App.  530,  94  N.  E.  895;  Van  Camp 
Hardware,  etc.  Co.  v.  O'Brien,  28  Ind. 
App.  152,  62  N.  E.  464.  Kan.— Ells- 
worth v.  Jarvis,  92  Kan.  895,  141  Pac. 
1135,  sufficiently  states  a  cause  of  ac- 
tion whenever  the  court  is  able  to  say 
that  the  inference  of  negligence  may 
reasonably  be  drawn  from  the  facts 
alleged.  Ky. — Prestonsburg  Coal  Co. 
«.  Wallen,  159  Ky.  369,  167  S.  W.  395. 
Mich. — Sdnsabaugh  v.  Brown,  126  Mich. 
538,  85  N.  W.  1110;  Post  v.  U.  S. 
Express  Co.,  76  Mich.  574,  43  N.  W. 
636.  Mo. — Bongner  v.  Zeigenheim,  165 
Mo.  App.  328,  147  S.  W.  182.  N.  Y. 
Burdick  v.  Worrall,  4  Barb.  596.  Wis. 
Hanson  v.  Anderson,  90  Wis.  195,  62 
N.  W.  1055. 

And  see  generally  the  title  "Neg- 
ligence." 

A  complaint  which  alleges  in  sub- 
stance that  the  defendant  negligently 
drove  his  horses  at  great  speed  along 
a  highway  and  came  up  behind  plain- 
tiff's vehicle  and  negligently  ran  into 
it,  is  sufficiently  definite  as  to  defend- 
ant's negligence  (Hanson  v.  Anderson, 
90  Wis.  195,  62  N.  W.  1055),  as  is 
one  which  alleges  that  the  defendant 
negligently,  wrongfully,  and  reckless- 
ly left  his  horse  on  a  public  street, 
insecurely  fastened,  knowing  that  the 
horse  was  of  wild  and  vicious  dis- 
position. Sinsabaugh  v.  Brown,  126 
Mich.  538,  85  N.  W.  1110. 
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Not  Necessary  To  Add  Words  "Eeck- 
lessly  and  Wilfully." — Where  the  com- 
plaint, after  stating  the  proper  allega- 
tions in  an  action  on  the  case  for  neg- 
ligence, added  the  words  "recklessly 
and  wilfully,"  they  were  properly 
treated  as  surplusage.  Moore  v.  Dray- 
ton, 16  N.  Y.  Supp.  723,  40  N.  Y.  St. 
933. 

Where  a  common-law  cause  of  action 
for  negligence  is  alleged  against  the 
operator  of  an  automobile  on  a  public 
highway,  a  failure  to  allege  that  the 
automobile  was  registered  under  the 
statute  is  not  fatal.  McNeil  v.  Webe- 
king,  66  Ela.  407,  63  So.  728. 

Though  it  is  averred  that  defendant 
neglected  and  failed  to  keep  a  sharp, 
-diligent  and  careful  watch  and  lookout 
for  plaintiff,  and  failed  to  sound  a  horn 
or  bell  or  in  any  manner  give  him 
warning  of  the  approach  of  the  auto- 
mobile' when  approaching  the  street 
crossing  over  which  the  plaintiff  was 
passing,  but  one  compound  negligent 
act  is  declared.  Bongner  v.  Zeigenhein, 
165  Mo.  App.  328,  147  S.  W.  182.  See  v 
generally  the  title   "Negligence." 

Aider  by  Verdict. — While  a  declara- 
tion which  avers  that  the  defendant 
unlawfully  drove  along  the  center  of 
the  traveled  track  of  the  highway  and 
thereby  forced  the  defendant  upon  a 
bank,  whereby  his  carriage  was  upset, 
without  averring  that  the  plaintiff  and 
defendant  met  in  the  highway  and  that 
defendant  refused  to  turn  to  the  right, 
might  be  bad  on  demurrer,  it  will  be 
sufficient  to '  sustain  a  judgment  where 
the  general  issue  is  filed  and  a  trial 
had,  and  the  evidence  shows  that  the 
parties  did  meet  and  that  defendant 
refused  to  turn  to  the  right,  and  there- 
by the  injury  was  occasioned.  The  de- 
feet  in  the  declaration  is  cured  by  the 
verdict.    Barker  v.  Koozier,  80  HI.  205. 

88.  Hanson  v.  Anderson,  90  Wis.  195, 
62  N.  W.  1055.  See  generally  the  title 
"Injuries  to  Persons  and  Property.' 

Where  the  complaint  alleges  that  by 
reason  of  defendant's  negligence  iB 
driving  his  horses  upon  a  highway  at 
a  great  speed  and  running  into  tun 
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tiff  seeks  to  recover  a  statutory  penalty  for  injuries  resulting  from  a 
collision  on  the  highway,  the  complaint  must  allege  all  the  essential 
elements  of  the  statutory  offense,89  though,  in  the  absence  of  such  aver 
ments,  it  may  nevertheless  be  good  as  a  common  law  action.90 

3.  Trial.  —  a.  Variance.  —  In  accordance  with  the  rule  generally 
applicable,  the  evidence  offered  must  correspond  with,  and  support,  the 
material  and  necessary  averments  in  the  declaration  or  complaint.91 


the  plaintiff  was  thrown  from  his  car- 
riage to  the  ground,  and  his  arm,  shoul- 
der, and  back  were  seriously  and  per- 
manently injured,  and  his  body  other- 
wise bruised  and  injured,  from  which 
injuries  he  became  sick,  sore,  maimed 
and  disordered,  and  suffered  great  pain, 
it  is  sufficiently  definite  as  to  the  in- 
juries, though  not  as  exact  as  it  might 
be.  Hanson  v.  Anderson,  90  Wis.  195, 
62  N.  W.  1055. 

89.  Bowell  v.  Crothers,  75  Conn.  124. 
52  Atl.  818;  Stevens  v.  Kelly,  66  Conn. 
570,  34  Atl.  502. 

Under  Connecticut  General  Statutes 
(Eev.,  1902,  §§2035,  2036),  providing 
that  when  "the  drivers  of  any  ve- 
hicles for  the  conveyance  of  persons 
shall  meet  each  other  in  the  public 
highway,  each  shall  turn  to  the  right 
and  slacken  his  pace,"  etc.,  and  that 
"every  driver  of  any  such  vehicle,  who 
shall,  by  neglecting  to  conform  to  the 
preceding  section,  drive  against  ano'ther 
vehicle  and  injure  its  owner  or  any 
person  in  it,  or  the  property  of  any 
person  .  .  .  shall  pay  to  the  party 
injured  treble  damages  and  costs,"  an 
essential  element  of  the  offense  de- 
scribed, for  the  commission  of  which 
the  payment  of  treble  damages  may  be 
imposed  as  a  punishment  upon  the  of- 
fender, is  the  driving  of  "vehicles  for 
the  conveyance  of  persons, ' '  and  to  jus- 
tify a  judgment  for  such  treble  dam- 
ages that  element  must  be  both  al- 
leged and  proved.  Eowell  v.  Crothers, 
75  Conn.  124,  52  Atl.  818;  Stevens  v. 
Kelley,  66  Conn.  570,  34  Atl.  502.  In 
the  absence  of  such  an  averment,  the 
complaint  must  be  regarded  as  one  for 
negligence  at  common  law.  Eowell  v. 
Crothers,  75  Conn.  124,  52  Atl.  818; 
Stevens  v.  Kelley,  66  Conn.  570,  34  Atl. 

"While  the  plaintiff  might  have- 
properly  alleged  that  the  vehicle  driven 
by  the  defendant  was  one  for  the  con- 
veyance of  persons,  without  using  the 
precise  words  of  the  statute,  it  was 
necessary  for  him,  in  Qrder  to  recover 


treble  damages,  to  so  describe  the  ve- 
hicle in  the  complaint  as  to  clearly 
bring  it  within  the  class  named  in  the 
statute.  The  substituted  complaint  de- 
scribes the  vehicle  driven  by  the  de- 
fendant, and  that  in  which  the  plain- 
tiff was  driving,  as  'a  wagon.'  They 
are  also  referred  to  in  the  complaint 
as  'teams.'  Since  either  of  these  words 
may  as  properly  be  used  to  designate 
a  vehicle  for  the  carriage  of  goods,  as 
one  for  the  conveyance  of  persons, 
neither  of  them  nor  both  of  them  con- 
stitute a  sufficiently  specific  descrip- 
tion of  the  vehicle  named  in  the  stat- 
ute to  entitle  the  plaintiff  to  a  judg- 
ment for  treble  damages.  The  com- 
plaint is,  however,  not  demurrable,  as 
it  states  a  good  cause  of  action  for 
negligence  at  common  law;  and  the 
defendant  properly  took  advantage  of 
the  absence  of  an  allegation  that  he 
was  driving  a  vehicle  for  the  convey- 
ance of  pe'rsons,  by  opposing  the  plain- 
tiff's motion  for  treble  damages,  which 
motion  could  only  be  made  to  the  court 
after  the  verdict  fixing  the  actual  dam- 
ages." Eowell  v.  Crothers,  75  Conn. 
124,  52  Atl.  818. 

The  prayer  for  relief  should  advise 
the  defendant  of  an  intention  to  claim 
double  or  treble  damages.  Dunbar  v. 
Jones,  87  Conn.  253,  87  Atl.  787,  where- 
in there  was  nothing  in  the  complaint 
to  indicate  that  the  plaintiff  intended 
to  claim  such  a  remedy. 

90.  Eowell  v.  Crothers,  75  Conn.  124, 
52  Atl.  818. 

Surplusage. — A  defective  statement 
of  such  essential  element  of  the  offense 
may  properly  be  treated  as  surplusage, 
and  does  not  prevent  the  complaint  be- 
ing a  valid  statement  of  the  common 
law  action.  Stevens  v.  Kelley,  66  Conn. 
570,  34  Atl.  502. 

91.  Conn.— Trout  Brook  Ice  &  Feed 
Co.  b.  Hartford  Elec.  Light  Co.,  77 
Conn.  338,  59  Atl.  405.  Mich.— Hoyt  v. 
Garlock,  145  Mich.  632,  108  N.  W. 
1074.  Pa. — See  Dougherty  v.  Davis,  51 
Pa.  Super.  229. 
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But,  as  is  the  case  generally,  an  immaterial  variance  is  not  fatal82 
b.  Questions  of  Law  and  Fact.  —  In  eases  of  collision  between  trav 
elers  upon  a  highway  or  street,  where  the.  law  requires  that  each  trav- 
eler shall  use  the  way  with  due  regard  for  the  rights  of  every  other,  the 
question  of  the  care  or  negligence  of  either  traveler,  depending  for 
solution  as  it  does  upon  a  variety  of  circumstances  about  any  one  of 
which  the  evidence  may  be  conflicting,  is  generally  for  the  jury,03  And 
generally  in  actions  for  injuries  upon  the  highway  or  street,  the  ques- 


Driving  Against  Vehicle. — A  com- 
plaint alleging  that  defendant  negli- 
gently drove  his  buggy  against  the  rear 
wheel  of  plaintiff's  buggy,  breaking  it 
and  injuring  the  plaintiff,  is  sustained 
by  evidence  that  defendant  drove 
alongside  plaintiff's  buggy,  in  an  at- 
tempt to  pass,  and  collided  with  the 
same.  Shouse  v.  Eafiner,  46  Ind.  App. 
331,   92   N.   E.   552. 

"Where  the  plaintiff  charges  the  de- 
fendant with  recklessly,  carelessly  and 
negligently  operating  and  running  his 
automobile  at  a  high  rate  of  speed 
contrary  to  the  laws  of  the  state,  there 
is  no  fatal  variance  between  the  al- 
legations and  the  proof,  where  there 
is  testimony  to  show  that  the  defend- 
ant negligently  operated  his  machine  at 
the  time  of  the '  accident,  although  at 
such  time  he  was  not  running  it  at  a 
high  rate  of  speed.  Dougherty  v.  Davis, 
51  Pa.  Super.  229,  wherein  the  court 
said:  "The  statement  alleged  four  aTs- 
tinct  counts,  to-wil:  reckless,  negligent, 
and  careless  operation  of  the  machine, 
and  at  an  excessive  rate  of  speed.  The 
allegata  from  which  the  proofs  must 
not  materially  vary  and  with  which 
they  must  be  consistent,  are  those  aver- 
ments of  fact  contained  in  the  plain- 
tiff 's  statement  of  his  cause  of  action 
which,  if  substantiated,  would  entitle 
him  to  recover.  If  the  statement  con- 
tains other  allegations  of  fact  not  es< 
sential  to  the  cause  of  action  sued  upon, 
the  plaintiff  is  not  bound  to  prove 
them,  and  a  failure  to  do  so  would  not 
constitute  a  fatal  variance  which  will 
preclude  recovery  if  the  essential  aver- 
ments have  been  duly  established." 

92.  See  the  following  eases:  Ind. 
Brinkman  v.  Pacholke,  41  Ind.  App. 
662,  668,  84  N.  E.  762,  not  necessary 
to"  prove  that  the  automobile  was  as 
large  as  alleged  in  the  complaint.  la. 
Bobbins  v.  Diggins,  78  Iowa  521,  43 
N.  W.  306.  Me.— Neal  v.  Kendall.  100 
Me.  574,  62.  Atl.  706.  Pa.— DeKyno 
v.    Smith,    42    Pa.    Super.    11.      Wash. 
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Wolf  v.  Hemrich  Bros.  Brew.  Co.,  23 
Wash.  187,  68  Pac.  440. 

Illustrations. — Though  it  was  alleged 
in  the  petition  that  the  plaintiff  was 
walking  north  on  C  street,  and  that 
defendants  were  driving  south  on  the 
same  street,  and  that  when  they 
reached  M  street,  they  turned  their 
horse  suddenly  to  go  up  that  street, 
and  before  plaintiff  could  get  out  of 
the  way,  they  ran  the  horse  against 
her,  and  there  was  no  evidence  that  the 
defendants  came  south  on  O  street  as 
alleged,  but  on  the  contrary  the  evi 
dence  showed  that  they  came  along  M 
street  from  the  west,  the  variance  be- 
tween the  allegations  and  the  proof 
was  wholly  immaterial.  Bobbins  v.  Dig- 
gins, 78  Iowa  521.  "When  a  person  is., 
crossing  a  public  street,  at  the  usual 
place  for  crossing,  and  he  is  knocked 
down  and  injured  by  the  reckless  .and 
rapid  driving  of  a  team  attached  to 
a  wagon,  and  he  alleges  in  his  declara- 
tion that  reckless  and  rapid  driving 
ran  the  wagon  over,  into  and  upon 
him,  we  think  he  sustains  the  cause  of 
action  alleged  in  the  declaration  by 
showing  that  without  fault  of  his  he 
was  negligently  and  carelessly  knocked 
down  and  injured  by  any  part  of  the 
wagon,  and  we  do  not  think  it  makes 
any  difference  whether  the  wagon  was 
literally  driven  over  him  or  whether 
it  skidded  or  slewed  and  its  rear  end 
struck  him."  DeKyne  v.  Smith,  12 
Pa.  Super.  11. 

93.  See  the  following  cases:  Colo. 
Kent  v.  Treworgv,  22  Colo.  App.  441, 
125  Pac.  128.  ky.— Matlack  v.  Sea, 
144  Ky.  749,  139  S.  W.  930.  Me.-Lar- 
rabee  v.  Bewail,  66  Me.  376.  Mass. 
Chandler  v.  Miatheson  Co.  of  Boston, 
208  Mass.  569,  95  N.  E.  103.  Mich. 
Granger  v.  Farrant,  179  Mich.  19,  *« 
N.  W.  218;  Schock  V.  Cooling,  1™ 
Mich.  313,  141  ST.  W.  675;  Ketcbuni  ft 
Fillingham,  162  Mich.  704,  127  N.  W. 
702;  Burt  v.  Staffeld,  121  Mich.  390.  80 
N.  W,  236;  Lazell  v.  Kapp,  83  Micfe 
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tions  of  the  negligence  of  the  defendant,9*  and  the  contributory  negli- 
gence of  the  plaintiff,  are  for  the  jury.9* 


36  46  N.  W.  1028.  Minn.— Ward  ft 
Meeds,  114  Minn.  18,  130  N.  W.  2; 
Thomas  ft  Armitage,  111  Minn.  238, 
126  N.  W.  735.  Mo. — Harris  ft  Pew  (Mo. 
App.),  170  S.  W.  344;  Eaybourn  ft  Phil- 
lips, 160  Mo.  App.  534,  140  S.  W.  977; 
De  Maet  ft  Fidelity  Storage,  etc.  Co., 
121  Mo.  App.  92,  96  S.  W.  1045;  Mc- 
Fern  ft  Gardner,  121  Mo.  App.  1,  97 
N.  W.  972;  Gulick  ft  Clarke,  51  Mo. 
App.  26.  Neb. — Weber  ft  Loclcman,  66 
Neb.  469,  92  N.  W.  591,  60  L.  E.  A. 
313.  N.  Y.— Dehmann  ft  Beck,  61  App. 
Div.  505,  70  N.  Y.  Supp.  29.  Pa.— Price 
v.  Newell,-  53  Pa.  Super.  628.  S.  D. 
Davis  ft  C.  &  J.  Michel  Brew.  Co.,  31 
S.  D.  284,  140  N.  W.  694.  Wash. 
Sheffield  ft  Union  Oil  Co.  of  Cali- 
fornia, 144  Pac.  529;  Reynolds  ft 
Pacific  Car  Co.,  75  Wash.  1,  134 
Pac.  512;  Tschirley  ft  Lambert,  70 
Wash.  72,  126  Pac.  80;  Grimes  ft  Cath- 
cart,  69  Wash.  519,  125  Pac.  764;  Lampe 
tf.  Jacobsen,  46  Wash.  533,  90  Pac. 
654;  Lynch  ft  Kineth,  36  Wash.  368, 
78  Pac.  923,  104  Am.  St.  Eep.  958. 
Wis. — Anderson  ft  Sparks,  142  Wis.  398, 
125  N.  W.  925. 

Where  automobiles  collide  at  a  cross- 
ing, and  the  duties  of  the  drivers  in 
respect  to  turning  out  were  equal,  it 
is  a  question  for  the  jury  as  to  whether 
the  plaintiff  should  have  turned  to  the 
right.  Eeynolds  ft  Pacific  Car  Co.,  75 
Wash.  1,  134  Pac.  512.  And  where 
each  owner  contends  that  the  other 
was  on  the  wrong  side  of  the  road  and 
improperly  handled  his  machine,  the 
question  is  one  of  fact  to  be  disposed 
of  by  the  jury.  Price  ft  Newell,  53  Pa. 
Super.  628. 

94.  Ala.— Bachelder  ft  Morgan,  60 
So.  815;  Yarbrough  ft  Carter,  60  So. 
833.  la. — Pekarek  ft  Meyers,  159  Towa 
206,  140  N.  W.  409;  Cresswell  ft  Wain- 
wright,  154  Iowa  167,  134  N.  W.  594; 
Needy  ft  Littlejohn,  137  Iowa  704,  115 
N.  W.  483;  Eaber  ft  Hinds,  133  Iowa 
312,  110  N.  W.  597.  Ky.— Weiskopf 
£  Bitter,  29  Ky.  L.  Eep.  1268,  97  S. 
W.  1120.  Mass.— Ayers  ft  Eatshegky, 
213  Mass.  589,  101  N.  E.  78;  Eoach  ft 
Hmchchff,  214  Mass.  '267,  101  N.  E. 
d83;  Huggon  ft  Whipple  &  Co.,  214 
Mass.  64  100  N.  E.  1087;  Brown  ft 
lhayer,  212  Mass.  392,  -99  N.  E.  237. 
r  ™Io]1-— Winekowski  ft  Dodge,  149  N.  W. 
W2;  Cusick  v.  Kinney,  164  Mich.  25, 


128  N.  W.  1089;  Goosen  ft  Packard 
Motor  Car  Co.,  174  Mich.  654,  140  N. 
W.  947.  Minn. — Fischer  ft  McGrath, 
112  Minn.  456,  128  N.  W.  579;  Liebreeht 
ft  Crandall,  110  Minn.  454,  126  N.  W. 
69.  Mo. — Driscoll  ft  Nelson  (Mo.  App.), 
170  S.  W.  377;  Graham  ft  Sly,  177  Mo. 
App.  348,  164  S.  W.  136;  Hodges  ft  Cham- 
bers, 171  Mo.  App.  563,  154  S.  W.  429; 
Bongner  ft  Zeigenhein,  165  Mo.  App. 
328,  147  S.  W.  182.  N.  Y  — Markowitz  ft 
Lindeman,  150  N.  Y.  Supp.  345;  Taylor 
ft  Glens  Falls  Auto  Co.,  161  App.  Div. 
442,  146  N.  Y.  Supp.  699;  Fitzgerald 
ft  Eussell,  135  App.  Div.  854/ 140  N.  Y. 
Supp.  519;  Bohringer  ft  Campbell,  137 
N.  Y.  Supp.  241;  Cowell  ft  Saperston, 
149  App.  Div.  373,  134  N.  Y.  Supp. 
284;  Kayser  ft  New  York  Mail  Co.,  75 
Misc.  474,  133  N.  Y.  Supp.  440;  Buseher 
v.  New  York  Transp.  Co.,  94  N.  Y. 
Supp.  798.  N.  C— Curry  ft  Fleer,  157 
N.  C.  16,  72  S.  E.  626.  N.  D.— Messer 
ft  BTuening,  25  N.  D.  599,  142  N.  W. 
158.  Pa. — Haring  ft  Connell,  244  Pa. 
439,  90  Atl.  910;  Michalsky  ft  Putney, 
51  Pa.  Super.  163;  Garrett  ft  Turner, 
47  Pa.  Super.  128.  Wash. — Coughlin  ft 
Weeks,  75  Wash.  568,  135  Pac.  649; 
Hillebrant  ft  Manz,  71  Wash.  250,  128 
Pac.  892;  Lampe  ft  Jacobsen,  46  Wash. 
533,  90  Pac.  654. 

Use  of  Automobile  Without  Head- 
light.— Whether  it  is  negligence  for 
the  owner  of  an  automobile  to  run 
it  in  the  dark  without  the  warning  to 
one  approaching  from  the  opposite 
direction  which  a  headlight  gives,  is 
a  question  for  the  jury.  Wright  ft 
Crane,   142   Mich.   508,   106   N.  W.   71. 

95.  U.  S.— Taxi  Service  Co.  ft  Phil- 
lips, 187  Fed.  734,  109  C.  C.  A.  482. 
Ala. — Bachelder  ft  Morgan,  60  So.  815; 
Adler  ft  Martin,  59  So.  597.  la.— Neidy 
ft  Littlejohn,  146  Iowa  355,  125  N.  W. 
198;  Strand  ft  Grinnell  Auto  Garage 
Co.,  136  Iowa  68,  ll3  N.  W.  488.  Kan. 
Williams  ft  Benson,  87  Kan.  421,  124 
Pae.  531.  Ky. — Akers  ft  Fulkerson,  153 
Ky.  228,  154  S.  W.  1101.  Md.— Fletcher 
ft  DixorL  107  Md.  420,  68  Atl.  875. 
Mass. — Huggon  ft  Whipple  &  Co.,  214 
Mass.  64,  100  N.  E.  1087.  Mich.— Winck- 
owski  ft  Dodge,  149  N.  W.  1061;  Cusick 
ft  Kinney,  164  Mich.  25,  128  N.  W. 
1089.  Minn. — Neidhardt  ft  City  of  Min- 
neapolis, 112  Minn.  149,  127  N.  W.  484, 
29  L,  B.  A.   (N.  S.)   822;  Liebreeht  ft 
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c.  Findings  and  Verdict. M  —  The  usual  rules  obtain  that  the  spe- 
cial finding  or  verdict  must  contain  all  the  .facts  essential  to  a  recov- 
ery,97 that  the  findings  must  be  supported  by  the  evidence,98  and  be 
consistent  with  the  general  verdict.99  . 

4.  Appeal.  —  Questions  which  should  have  been  raised  in  the  lower 
court  will  not  be  considered  when  raised  for  the  first  time  upon  ap- 
peal;1 and  the  appellate  court  will  not  reverse  for  a  mere  harmless 
error.2 

L.  Criminal  Prosecution  for  Violation  of  Boad  Laws.  —  1.  In- 
dictment,  Information  or  Complaint.  —  a.  In  General.  —  Indictments 
or  informations  for  offenses  against  the  road  laws  are,  in  the  main, 
governed  by  the  general  rules  applicable  to  all  criminal  prosecutions,3 
such  as  that  in  charging  a  statutory  offense  it  must  charge  all  the  es- 
sential elements  of  the  offense  with  precision,4  and  that  where  the  offense 


Crandall,.  110  Minn.  454,  126  N.  W. 
69.  Mo. — Driscoll  v.  Kelson  (Mo.  App.), 
170  S.  W.  377;  Hodges  v.  Chambers,  171 
Mo.  App.  563,  154  S.  W.  429;  Bbngner  v. 
Zeigenhein,  165  Mo.  App.  328,  147  S. 
W.  182.  IT.  J.— Turner  v.  Hall,  74  N. 
J.  L.  214,  64  Atl.  1060.  N.  Y.— Marko- 
witz  v.  Lindeman,  150  N.  Y.  Supp.  345; 
Manion  v.  Loomis  Sanitorium,  147  N.  Y. 
Supp.  761;  Fitzgerald  v.  Russell,  140  N. 
Y.  Supp.  519;  Behringer  v.  Campbell,  137 
N.  Y.  Supp.  241;  Cowell  v.  Saperstdn, 
149  App.  Div.  373,  134  N.  Y.  Supp. 
284;  Kayser  v.  New  York  Mail  Co.,  75 
Mise.  474,  133  N.  Y.  Supp.  440;  Kail) 
V.  Redwood,  131  N.  Y.  Supp.  789;  Busch- 
er  v.  New  York  Transp.  Co.,  94  N.  Y. 
Supp.  798.  Pa. — Haring  v.  Connell,  244 
Pa.  439,  90  Atl.  910;  Shaffer  v.  Cole- 
man, 35  Pa.  Super.  386.  Wash. — Cough- 
lin  v.  Weeks,  75  Wash.  568,  135  Pae. 
649;  Hillebrant  v.  Manz,  71  Wash.  250, 
128  Pae.  892;  Lampe  v.  Jaeobsen,  46 
Wash.  533,  90  Pae.  654. 

Illustrations. — Whether  the  failure  of 
a  plaintiff  in  alighting  from  a  street 
car  to  look  in  both  directions  along 
the  street  before  crossing  to  the  side- 
walk is  negligence  on  his  part  is  a 
question  of  fact  for  the  jury.  Gar- 
side  v.  New  York  Transp.  Co.,  146 
Fed.  588;  Liebrecht  v.  Crandall,  110 
Minn.  454,  126  N.  W.  69. 

Whether  a  child  in  being  or  playing 
upon  a  roadway  or  street  at  the  time 
of  the  injury  is  guilty  of  contributory 
negligence  is  a  question  properly  sub- 
mitted to  the  jury.  Mass. — Ayers  v. 
Rafshesky,  213  Mass.  589,  101  N.  E. 
78.  N.  J.— Turner  v.  Hall,  74  N.  J.  L. 
214,  64  Atl.  1060.  N.  Y.— Thies  v. 
Thomas,  77  N.  Y.  Supp.  276. 
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96.  See  generally  the  titles  "Find- 
ings and  Conclusions;"  "Verdict." 

97.  Walkup  v.  May,  9  Ind.  App. 
409,  36  N.  E.  917,  to  justify  a  re- 
covery by  the  party  upon  whom  rests 
the  burden  of  proof. 

98.  N.  Y.— Berman  v.  Schultz,  84  N. 
Y.  Supp.  292.  Va.— Hicks'  Personal 
Representative  v.  Romaine,  82  S.  B.'71. 
Wis.— Mills  v.  Conley,  110  Wis.  525,  86 
N.  W.  203. 

99.  Walkup  *.  Beebe,  139  Iowa  395, 
116  N.  W.  321. 

1.  Dunn  v.  Moratz,  92  111.  App.  477. 
See  generally  the  title  "Appeals." 

Variance. — Dunn  v.  Moratz,  92  HI. 
App.  477. 

2.  In  an  action  for  damages  caused 
by  a  collision  of.  automobiles  upon  a 
public  highway  or  street,  it  is  harm- 
less error  to  withdraw  from  the, jury 
the  defendant's  cross-complaint  for 
damages  to  his  car,  where  the  jury 
found  that  the  plaintiff  was  not,  and 
that  the  defendant  was,  guilty  of  neg- 
ligence. Reynolds  v.  Pacific  Car  Co., 
75  Wash.  1.  134  Pae.  512. 

3.  See  generally  the  title  "Indict- 
ment and  Information." 

4.  State  v.  Hogan,  31  Mo.  340. 
Heavy  Hauling. — Where  it  is  averred 

in  an  indictment,  framed  under  a  stat- 
ute prohibiting  the  carrying  of  a  cer- 
tain weight  over  certain  improved  roads 
in  a  vehicle  having  a  tire  of  three 
inches  in  width,  that  the  accused  car- 
ried a  greater  weight  than  that  per- 
mitted "in  a  vehicle  having  a  tire  ot 
three  inches  and  no  more,"  the  aver- 
ment is  certain  to  a  common  intent 
and  not  subject  to  a  demurrer.    »« 
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is  specifically  described  in  the  statute,  it  is  sufficient  to  charge  the 
offense  in  the  language  of  the  statute,5  and  that  an  indictment  charg- 


;.  Messenger,  63  Ohio  St.  398,  59  N.  E. 
105. 

Use  of  Highway  by  Automobile. 
Where  a  statute  provides  that  every 
person  operating  an  automobile  shall 
upon  signal,  etc.,  from  a  person  driv- 
ing horses,  cause  such  automobile  "to 
stop  all  motor  power  and  remain  sta- 
tionary, unless  a  movement  forward 
shall  be  deemed  necessary  to  avoid  ac- 
cident or  injury,"  an  allegation  in  a 
criminal  complaint  that  defendant  while 
operating  an  automobile  did  not,  upon 
signal,  etc.,  "stop  such  automobile" 
sufficiently  charges  violation  of  the  re- 
quirement "to  stop  all  motor  power 
and  remain  stationary. ' '  McCurnmins 
v.  State,  132  Wis.  236,  112  N.  W.  25. 
See  the  title  "Motor  Vehicles." 

Merely  charging  the  operating  of  a 
motor  vehicle  "recklessly"  without 
Btating  in  what  respect  it  was  reck- 
less is  not  sufficiently  specific.  Crich- 
ton  v.  State,  115  Md.  423,  81  Atl.  36; 
Com.  v.  Moller,  50  Pa.  Super.  366.  And 
see  People'  v.  Payne,  71  Misc.  72,  129 
N.  Y.  Supp.  1007. 

The  count  of  an  accusation  charging 
the  accused  with  having  operated  an 
automobile  "so  as  to  endanger  the 
life  and  limb  of  persons  and  the  safe- 
ty of  property,"  was  subject  to  spe- 
cial demurrer  on  the  ground  that  it 
failed  to  show  what  person  or  what 
property  was  endangered  by  the  run- 
ning of  the  automobile.  Carter  v.  State,  - 
12  Ga.  App.  430,  78  S.  E.  205. 

While  the  allegations  in  an  indict- 
ment that  the  accused  operated  an 
automobile  along  one  of  the  public 
highways  of  a  street  "at  a  rate  of 
speed  greater  than  is  reasonable  and 
proper,  having  due  regard  to  the  traffic 
and  use  of  said  highway,"  were  too 
general,  and  set  forth  no  offense,  they 
may  be  treated  as  surplusage,  if  an 
offense  is  set  forth  elsewhere  in  the 
indictment.  Holland  v.  State,  11  Ga. 
App.  769,  76  S.  E.  104. 

Objection.— Although  an  allegation 
that  the  operator  of  an  automobile  did 
not  stop  "when  a  forward  movement 
was  not  necessary  to  avoid  accident" 
was  imperfect  in  form  because  of  the 
omission  of  the  word  "deemed,"  yet 
if  the  defect  is  one  which  might  have 
been  obviated  by  amendment  before 
tnal,  an  objection  to  the  complaint  on 
w 


that  ground,  not  made  until  after  the 
prosecution  had  rested,  came  too  late. 
MeCummins  v.  State,  132  Wis.  236,  112 
1ST.  W.  25. 

5.  G-a. — See  Carter  v.  State,  12  Ga. 
App.  430,  78  S.  E.  205.  Ind..— State  v. 
New,  165  Ind.  571,  76  N.  E.  400.  Md. 
See  Orichton  v.  State,  115  Md.  423,  81 
Atl.  36.  Mo. — State  v.  Fleetwood,  16 
Mo.  448;  State  v.  Cobb,  113  Mo.  App. 
156,  87  S.  W.  551. 

Racing  Upon  Highway. — Where  the 
statute  (Burns'  Ind.  St.,  1901,  §2280, 
§2159,  Eev.  St.,  1881),  provided  that 
"whoever  knowingly  suffers  his  horse, 
mare,  or  gelding  to  be  run  in  a  horse 
race  along  any  public  highway  in  this 
state;  and  whoever  acts  as  a  rider  in 
any  such  race,  on  being  convicted, 
shall  be  fined,"  etc.,  and  the  affidavit 
follows  the  language  of  the  statute,  to- 
wit,  "did  then  and  there  unlawfully 
act  as  a  rider  in  a  certain  horse-race 
along  the  public  highway  then  and 
there  situate,"  it  is  sufficient.  State 
v.  New,  165  Ind.  571,  76  N.  E.  400, 
overruling  Myers  v.  State,  1  Ind.  251. 

An  indictment  following  the  form 
prescribed  by  the  statute  for  an  in- 
dictment under  a  statute  making  it 
unlawful  for  any  person  to  engage  in 
a  horse-race  on  any  public  road  is  not 
applicable  to  the  offense  of  recklessly 
running  or  driving  on  a  public  highway 
any  animal  or  machine  mentioned  in 
the  statute  creating  it.  Parker  v.  State, 
1  Ala.  App,  244,  55  So.  330. 

Reckless  Driving  Upon  Highway. 
Where  the  statute  provides  "that  if 
any  person  shall  run  or  cause  to  bo 
run  upon  any  public  road  or  highway,  in 
common*  use,  in  this  state,  any  horse 
or  horses,  so  as  to  interrupt  travelers 
thereon,"  etc.,  a  count  which  charges 
that  the  defendant  ran  a  horse  upon 
the  highway,  etc.,  "so  as  to  interrupt 
travelers,"  instead  of  "so  as  to  inter- 
rupt travelers  thereon,"  is  insufficient. 
State  v.  Fleetwood,  16  Mo.  448,  under 
Rev.  St.,  1845,  §43,  art.  8,  eh.  47. 

Driving  Upon  Bicycle  Path. — Though 
a  statute  making  it  an  offense  to  wil- 
fully drive  any  team  or  vehicle  except 
a  bicycle  upon  or  along  a  bicycle  path 
does  not  expressly  confine  its  operation 
to  cases  of  public  bicycle  paths,  or  bi- 
cycle paths  constructed  in  public 
streets  or  highways,  the  act  must  be 
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ing  more  than  one  offense  in  a  single  count  is  bad  for  duplicity.6 

b.  Particular  Averments.  —  The  indictment  or  information  should 
designate  the  particular  highway  on  which  the  offence  was  committed.' 
The  termini  of  the  highway  need  not  be  stated,  however.8 

Where  two  persons  are  indicted  jointly  for  running  a  horse-race  along 
a  public  road,  the  indictment  should  allege  that  the  defendants' ran  to- 
gether.9 

Use  of  Highway  by  Automobile.  -  In  an  indictment  or  information  spe- 
cifically charging  the  illegal  operation  of  an  automobile  upon  a  public 
highway,  it .  is  not  necessary  to  allege  the  particular  power  by  which 


cut  down  by  construction  so  that  it 
will  apply  only  to  cases  of  public 
bicycle  paths,  and  an  indictinent  is 
fatally  defective  which  does  not  al- 
lege that  the  bicycle  path  alleged  to 
have  been  driven  upon  was  constructed 
in,  or  is  a  part,  of  a  public  highway, 
in  the  county  of  venue.  State  v.  Brad- 
ford, 78  Minn.  387,  393,  81  N.  W.  202, 
47  L.  E.  A.  144,  applying  the  rule  that 
where  the  statute  does  not  sufficiently 
define  the  crime,  or  set  forth  all  the 
elements  necessary  to  constitute  the 
offense  intended  to  be  punished,  an  in- 
dictment is  not  sufficient  which  mere- 
ly follows  the  language  of  the  stat- 
ute. 

Matter  of  aggravation  in  a  count  will 
not  vitiate  it.  State  v.  Fleetwood,  16 
Mo.   448. 

Shooting  on  Highway. — Where  the 
offense  covered  by  the  statute  is  shoot- 
ing along  or  across  a  highway  and  the 
information  charges"  that  the  thing 
shot  at  was  along  and  across  the  high- 
way, but  not  that  the  shooting  was, 
it  is  insufficient.  State  v.  Bhodus,  65 
Mo.  App.  587. 

6.  Heavy  Hauling. — A  count  of  an 
affidavit,  which  charges  the  defendant 
with  hauling  an  excessive  load  over 
"a  certain  macadam  road  and  gravel 
road  in  said  county  and  state,  Known 
as  road  No.  1  of  the  J.  D.  Thompson 
gravel  road  system,  running  from  the 
town  of  0  in  said  county  west  toward 
the  W  river,"  does  not  charge  two 
offenses,  to-wit,  hauling  over  a  certain 
macadam  road  and  a  certain  gravel 
road,  and  is  not,  therefore,  bad  for 
duplicity.  But  one  road  is  described, 
and  but  one  offense  charged.  Lucas  v. 
State,  173  Ind.  302,  90  N.  E.  305. 

Operating  Machinery  Upon  High- 
way.— Under  a  statute  providing  that 
it  shall  be  the  duty  of  persons  in 
charge    of    any   steam    engine,    being 
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propelled  upon  the  highway  to  stop 
said  engine  whenever  it  is  one  hundred 
3'ards  distant  from  any  person  or  per- 
sons going  on  said  highway  with  horses 
or  other  animals,  until  the  same  shall 
have  passed,  etc.,  and  that  the  owner 
or  driver  of  said  engine  shall  also  keep 
a  competent  man  in  front  of  said  en- 
gine to  assist  in  controlling  any  horses 
or  other  animals  being  driven  or  used 
on  said  highway,  until  such  horses  oi 
other  animals  shall  have  passed  by  said 
engine,  an  information  charging  the 
offense  as  having  been  committed  by 
a  failure  to  have  a  man  in  front  of 
the  engine,  and  also  in  failing  to  stop 
is  not  bad  for  duplicity.  The  provision 
as  to  how  the  engine  must  be  operated 
on  the  highway  may  be  violated  in 
either  or  both  of  the  ways  specified; 
but,  if  the  failure  to  post  the  man  and 
stop  the  engine  are  simultaneous,  they 
relate  to  the  one  act  of  operating  the 
engine,  and  although  either  neglect 
would  make  the  offense  complete,  they 
are  only  different  ways  of  committing 
the  same  offense.  State  v.  Kowolski, 
96  Iowa  346,  352,  65  N.  W.  306. 

7.  State  v.  New,  165  Ind.  571,  76 
N.  E.  400  (should  describe  the  high- 
way as  being  in  the  county  of  venue); 
State  v.  Hogan,  31  Mo.  340.  See  also 
State  v.  Bradford,  78  Minn.  387,  81 
N.  W.  202,  47  L.  E.  A.  144. 

A  complaint  charging  one  with  hav- 
ing violated  an  act  governing  the  use 
of  automobiles  upon  a  highway  fails 
to  state  a  public  offense,  where  it  does 
not  aver  that  the  defendant  used  or 
operated  his  automobile  on  a  pubM 
highway.  Ex  parte  Worthington,  ft 
Cal.  App.  497,  132  Pac.  82;  Stated 
Hall,  64  Wash.  99,  116  Pac.  593. 

8.  State  v.  Burgett,    Smith    (InM 

9.  State  v.  Catchings  &  Register,  « 
Tex.  654. 
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the  automobile  in  question  was  propelled.10  Nor  in  charging  the  driver 
with  the  offense  of  failing  to  properly  signal  upon  approaching  a  pedes- 
trian upon  the  highway,  or  a  horse  or  other  animal  being  ridden  or 
driven  thereon,  is  it  necessary  to  allege  the  consequences  of  such  fail- 
ure.11 

In  charging  the  offense  of  speeding  upon  the  highway,  the  indict- 
ment or  information  should  allege  that  the  rate  of  speed  at  which  the 
defendant  was  traveling  was  in  excess  of  that  allowed  by  law,12  and 
where  the  statute  requires  the  erection  of  signs  indicating  the  rate  of 
speed,  an  information  which  fails  to  allege  the  erection  of  such  signs 
is  insufficient.13 

For  Hauling  Without  a  License Under  a  statute  giving  authority  to 

a  designated  tribunal  to  require  a  license  to  haul  certain  articles  over 
the  public  roads,  it  seems  that  an  indictment  for  the  offense  so  pro- 
vided for  should  set  out  specifically  the  fact  of  the  making  of  an  order 
or  decree  by  such  tribunal,  requiring  a  license  to  do  the  act  charged 
against  the  defendant  as  a  crime;1*  but  need  not  set  forth  the  entire 
order.15 

,  2.  Trial. ''—'a.  Variance.  — ■■  The  usual  rule  obtains,  in  prosecutions 
for  violations  of  statutes  regulating  the  use  of  highways  and  streets, 
that  the  allegations  of  the  indictment  or  complaint  and  the  proof16 


10.  Carter  v.  State,  12  Ga.  App.  430, 
78  S.  E.  205. 

11.  Holland  v.  State,  11  Ga.  App. 
769,  76  S.  B.  104,  not  necessary  to  al- 
lege how  the  animals  became  fright- 
ened, nor  the  manner  in  which  the 
driver  thereof  was  injured. 

12.  Com.  v.  Moller,  50  Pa.  Super. 
366. 

Where  the  offense  consists  in  ex- 
ceeding a  certain  speed  limit  for  a 
designated  distance,  the  indictment  oi 
information  should  allege  that  the  de- 
fendant operated  his  automobile  at  an 
excessive  rate  of  speed  for  such  dis- 
tance. People  v.  Winston,  155  App. 
Div.  907,  139  N.  Y.  Supp.  1072;  People 
v.  Payne,  71  Misc.  72,  129  N.  Y.  Supp. 
1007. 

13.  People  v.  Hayes,  66  Misc.  606, 
124  N.  Y.  Supp.  417;  Com.  v.  Moller,  50 
Pa.  Super.  366. 

14.  Dodd  v.  State,  1  Ala.  App.  249, 
55  So.  1019. 

>  It  is  not  made  to  appear  that  the 
act  of  a  defendant  in  hauling  lumber 
along  or  across  a  public  highway  is 
within  any  prohibition  of  the  law,  when 
the  indictment  merely  avers  that  such 
act  was  done  "without  first  obtaining 
a  license  from   the   probate   judge    of 

i  said  county  for  such  purpose,  in  viola- 
tion of  an  act  of  the  general  assembly 
of  Alabama,   approved    February    26, 


1907,  and  of  an  order  or  decree  of  the 
court  of  county  commissioners  of  said 
county,  made  and  entered  on  or  about 
January  5,  1909,"  without  disclosing 
the  purport  or  substance  of  such  or- 
der or  decree  as  to  prescribed  require- 
ments in  reference  to  licenses.  Dodd 
v.  State,  1  Ala.  App.  249,  55  So.  1019. 

15.  Kennamer  v.  State,  150  Ala.  74, 
43  So.  482. 

It  is  sufficient  merely  to  set  out  the 
substance  of  the  order,  and  aver  its 
violation.  Kennamer  v.  State,  150  Ala. 
74,  43  So.  482. 

16.  Operation  of  Automobile. — An' 
information  charging  that  the  defend- 
ant permitted  his  infant  son,  under  16 
years  of  age,  to  operate  his  automo- 
bile on  the  highway  will  not  sustain 
a  conviction,  where  the  evidence  clear- 
ly shows  that  at  the  time  charged  the 
defendant  himself  had  actual  control 
of  and  was  operating  the  automobile. 
Coryell  v.  State,  92  Neb.  482,  138  N.  W. 
572. 

Where  an  information  charges  the 
defendant  with  the  violation  of  one 
law  in  relation  to  the  use  of  a  high- 
way by  an  automobile,  it  cannot  be 
supported  by  proof  that  the  defendant 
violated  another  law  in  relation  there- 
to. People  v.  Ellis,  88  App.  Div.  471, 
85  N.  Y.  Supp.  120. 
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must  substantially  correspond,  but  an  immaterial  variance  is  not  fatal." 
b.  Instructions  should,  follow  the  general  rules  elsewhere  treated.18 
M.  Discontinuing  or  Vacating.  —  1.  Methods  of  Reviewing  Stat- 
utory  Proceedings.  —  While  in  the  absence  of  statute,  discontinuance 
proceedings  are  not  reviewable  upon  appeal,19  an  appeal  lies  under  stat- 
utes in  many  states  to  review  such  proceedings,20  provided,  however, 


Racing  on  Highway. — An  indictment 
charging  that  the  defendant  "unlaw- 
fully engaged  in  a  horse  race  on  a 
public  road"  imputes  that  there  was 
a  running  in  competition,  or  a  contest 
between  two  or  more  horses,  and  can- 
not be  supported  by  evidence  of  the 
commission  of  the  other  and  distinct 
offense  of  recklessly  running  or  driv- 
ing a  horse  on  a  public  highway  in 
the  absence  of  any  rivalry  or  competi- 
tion with  another.  Parker  v.  State,  1 
Ala.  App.  244,  55  So.  330. 

Where  an  indictment  charges  a  de- 
fendant with  racing  his  horse  upon  a 
public  highway,  it  will  be  supported 
by  evidence  that  the  horse  was  actual- 
ly driven  by  one  employed  by  him  for 
that  purpose  (State  v.  Wagster,  75  Mo. 
107),  but  not  by  evidence  that  the  de- 
fendant rode  in  a  race  a  horse  not 
owned  by  him.  Eobb  v.  State,  52  Ind. 
216. 

17.  Where  an  indictment  charges 
the  offense  of  running  a  horse  race  in 
and  along  a  public  road,  and  the  proof 
shows  that  mules  and  not  horses  were 
used,  ^he  variance  is  not  fatal.  Gold- 
smith v.  State,  1  Head  (Tenn.)   154. 

18.  See  the  title  "Instructions;" 
and  Belk  v.  People,  125  111.  584,  17  ST. 
E.  744. 

19.  Inhab.  of  Webster  v.  County 
Comrs.,  64  Me.  436;  Webster  v.  Cockey, 
9  Gill  (Md.)  92;  People  v.  Lawson,  17 
Johns.  (N.  Y.)  277.  And  see  Daughters 
of  American  Revolution  v.  Schenlev, 
204  Pa.  572,  54  Atl.  366,  holding  that 
the  Act  of  May  16,  1891,  which  ex- 
pressly gives  the  right  of  appeal  to 
abutting  owners  from  ordinances 
"opening,  widening,  straightening,  ex- 
tending, grading,  paving,  macadamiz- 
ing, or  otherwise  improving  any  street 
or  alley,"  does  not  include  the  vacat- 
ing of  a  street.  The  court  in  that 
case  said:  "In  statutory  proceedings, 
it  has  been  ruled  in  very  many  cases 
that  there  can  be  no  appeals  to  the 
courts  from  the  action  of  municipal 
legislatures  except  such  as  are  allowed 
by  statute.  Section  10  of  the  act  of 
1891   expressly  gives  the  right  of  ap 
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peal  to  abutting  owners  from  ordi- 
nances 'opening,  widening,  straighten- 
ing, extending,  grading,  paving,  macad- 
amizing or  otherwise  improving  any 
street  or  alley.'  Not  a  word  is  said 
about  an  appeal  from  ordinances  vacat- 
ing streets.  It  is  argued  by  appellee's 
counsel  that  the  word  'otherwise "im- 
proving' would  embrace  the  vacating 
of  a  street.  They  do  not  convey  that 
meaning  to  our  minds,  and  were  doubt- 
less inserted  to  meet  the  ever-growing 
new  methods  of  paving,  some  of  thoss 
then  well  known  being  enumerated;  if 
the  act  were  to  be  passed  today,  it  is 
probable  asphalting  would  have  been, 
named;  the  word  'vacating'  could  as 
easily  have  been  inserted  as  the  words 
opening,  widening,  etc.,  altogether', 
eight  words,  but  it  was  not.  '  Vaeat- . 
ing'  is  not  suggestive  of  improvement, 
but  of  abandoning,  abolishing  or.  de- 
stroying. We  do  not  think  the  'Ktords 
'otherwise  improving'  within  any  rea- 
sonable interpretation  give  the  right 
of  appeal  for  vacating.  The  act  con- 
tains twelve  sections,  and  is  very  com- 
prehensive. It  expressly  gives  the 
right  of  appeal  only  in  the  10th  section, 
and  we  think  intentionally,  omits  giv- 
ing in  there  from  ordinances  vacating' 
streets. ' ' 

Where  the  jurisdiction  conferred  on 
the  highway  commissioners  in  regard  to 
the  closing  up  of  public  roads  is  a  spe- 
cial limited  jurisdiction,  no  appeal  will 
lie  from  their  decisions  upon  the  sub- 
ject unless  provided  for  by  statute 
(Webster  v.  Cockey,  9  Gill  [Md.l  92), 
and  if  such  right  of  appeal  is  given  by 
statute  to  a  designated  court,  its  judg- 
ment thereon  cannot  be  reviewed  on 
appeal  to  a  higher  court,  unless  the  lat- 
ter right  of  appeal  is  in  like  manner 
given.    Webster  v.  Cockey,  supra. 

20.  See  the  statutes,  and  the  follow- 
ing cases:  111.— Comrs.  of  Highways  v. 
Quinn,  136  111.  604,  27  N.  E.  187.  In* 
Cook  v.  Quick,  127  Ind.  477,  26  N.  Jft 
1107.  Ky.— Cole  &  O'Hara  v.  Shan- 
non, 1  J.  J.  Marsh.  218.  Me.-Inhab. 
of  Cambridge  v.  County  Comrs.,  86  me. 
141,  29  Atl.  960;  Inhab.  of  Webster  v. 
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where  the  appeal  is  from  a  board  of  commissioners  of  highways,  the  case 
involves  a  state  of  facts  of  such  a  character  as  the  intermediate  court 
of  appeal  has  original  jurisdiction  of.21 

Discontinuance  proceedings  being  judicial  in  character,  they  are  re- 
viewable by  certiorari,22  or  a  statutory  writ  of  review.23  And  they  are 
reviewable  under  certain  circumstances  by  a  writ  of  supersedeas.24 

Collateral  Attack.25  —  In  accordance  with  the  usual  rule,  the  judg- 
ment of  the  court  or  tribunal  discontinuing  a  highway  or  road  is  con- 
clusive until*  reversed  or  set  aside  in  a  direct  proceeding  therefor,26 
and  unless  void,27  the  correctness  of  the  discontinuance  proceedings 


County  Coinrs.,  64  Me.  436.  Md.— Jay 
v.  Comra.  of  Harford  County,  120  Md. 
49,  87  Atl.  521.  Minn. — MoElrath  v. 
Board  of  Supervisors,  92  Minn.  248,  99 
N.  W.  895;  State  v.  St.  John,  47  Minn. 
315,  50  N.  W.  200;  State  v.  Hohnan,  40 
Minn.  369,  41  1ST.  W.  1073;  Schuster  v. 
Town  of  Lemond,  27  Minn.  253,  6  N".  W. 
802.  Mo. — In  re  Big  Hollow  Eoad,  111 
Mo.  326,  19  S.  W.  947  (affirming  40  Mo. 
App.  363);  In  re  Webster,  36  Mo.  App. 
355;  Hagemeier  v.  Keene,  8  Mo.  App. 
574.  N.  Y. — People  ex-  rel.  Bristol  v. 
Nichols,  51  N.  Y.  470;  Matter  of  Coe, 
19  Mise.  549,  44  N.  Y.  Supp.  910.  N.  C. 
Ashcraft  v.  Lee,  81  N.  C.  135,  under 
Acts  of  1872-73,  eh.  36,  §1.  Ohio.— Buch- 
anan v.  Baker,  54  Ohio  St.  324,  43  N. 
E.  330.  Va.— Senter  v.  Pugh,  9  Gratt. 
260,  appeal  demandable  as  of  right 
from  an  order  of  a  county  court  dis- 
continuing a  public  road  under  Sup. 
Eev.  Code  of  1819,  p.  145,  §30,  which 
declared  that  appeals  to  a  circuit  court 
shall  be  demandable  as  of  right  from 
the  orders  of  a  county  or  corporation 
court  in  controversies  concerning  mills, 
roads,  or  the  lite. 

21.  Conover  v.  Gatton,  251  111.  587, 
96  N.  E.  522. 

Keason. — The  action  sought  by  a 
petition  to  the  commissioners  of  high- 
ways to  vacate  a  highway  and  by  the 
appeal  to  the  circuit  court  is  not  ju- 
dicial, as  no  legal  rights  are  submitted 
to  or  adjudicated  by  the  commissioners 
and  no  law  construed  or  applied  by 
them,  and  without  these  things  judicial 
power  is  not  exercised,  and  before  there 
can  be  an  appeal,  there  must  be  a  de- 
cision by  a  court  or  tribunal  exercising 
judicial  power!  Conover  v.  Gatton,  251 
Hi.  587,  96  N.  E.  522. 

The  power  of  the  court,  by  certiorari, 
to  bring  before  it  the  proceedings  of 
the  commissioners  does  not  affect  the 
question.  The  writ  of  certiorari  runs 
against  inferior  tribunals,  not  for  the 


purpose  of  reviewing  their  proceedings, 
but  only  of  determining  whether  they 
have  acquired  and  have  not  exceeded 
their  jurisdiction.  Conover  V.  Gatton, 
251  111.  587,  96  N.  E.  522. 

22.  See  the  following  cases:  la. 
Sullivan  «.  Eobbins,  109  la.  235,  80  N. 
W.     340.     Mass. — Holden     v.     County 

Comrs.,  7  Mete.  561.     N.  H Moore  v. 

Sandown,  19  N.  H.  93.  N.  Y.— People 
ex  rel.  Mershon  v.  Shaw,  34  App.  Div. 
61,  54  N.  Y.  Supp.  18. 

23.  Eisher  v.  Union  County,  43  Ore. 
223,   72  Pac.   797. 

24.  If  a  public  road,  or  any  part 
thereof,  is  discontinued  by  the  county 
court,  without  giving  the  public  notice 
required  by  law,  the  order  of  discon- 
tinuance is  a  mere  police  order,  which 
any  citizen  of  the  county  has  a  right 
to  move  to  set  aside  at  a  future  term; 
and  if  the  county  court  permits  such 
motion  to  be  made,  as  it  should  do,  the 
party  making  such  motion  has  a  right, 
by  supersedeas,  to  have  such  action  of 
the  county  court  reviewed  by  the  cir- 
cuit court.  Conrad  v.  County  of  Lewis, 
10  W.  Va.  784. 

25.  See  generally  the  title,  "Res 
Judicata. ' ' 

26.  Bradbury  v.  Walton,  94  Ky.  163, 
21  S.  W.  869;  Briggs  v.  Bowen,  60  N. 
Y.  454.  But  see  Petition  of  Strafford, 
14  N.  H  30. 

27.  People  v.  Three  of  the  Judges  of 
Suffolk  County,  24  Wend.  (N.  Y.)  249; 
Hill  v.  Hoffman  (Tenn.  Ch.  App.),  58 
S.  W.  929. 

Where  the  statute  provided  that  no 
road  should  be  closed  without  giving  at 
least  five  days'  notice  to  all  parties 
interested  of  the  time  said  road  is  to 
be  closed,  ancl  no  notice  was  given  by 
the  road  commissioner  to  any  of  the 
complainants,  the  action  of  the  commis- 
sioner and  of  the  jury  of  view,  not  be- 
ing in  compliance  with  the  statute,  was 
simply   void,    and    a    collateral    attack 
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cannot  be  attacked -or  inquired  into  collaterally.28 

2.  Procedure  on  Appeal.  —  a.  To  What  Court  and  When  Taken. 
As  in  proceedings  for  the  laying  out  and  establishing  of  a  highway,29 
so  in  discontinuance  proceedings,  the  statutes  providing  for  an  ap- 
peal sometimes  designate  the  court  to  which  the  appeal  should  b« 
taken,30  as  well  as  specify  the  time  within  which  it  may  be  taken,31 
and  the  appeal  must  be  taken  within  such  time  or  it  will  be  dismissed.32 

b.  Persons  Entitled  to  and  Parties  to  Appeal.™  —  While  under 
some  statutes,  either  party  to  a  petition  to  discontinue  a  public  road 
or  highway  may  appeal,3*  such  right  is  usually  limited  to  any  person 
interested  in  the  decision  vacating  or  discontinuing  the  highway,35  or 
aggrieved,36  or  feeling  himself  aggrieved,  thereby.37 

Who  Are  Interested  or  Aggrieved.  —  Though  there  is  authority  to  the 
contrary,38  it  is  held  that  to  entitle  one  "interested"  to  appeal  under 


upon  the  action  of  the  commissioner 
could  be  maintained.  Hill  v.  Hoffman 
(Tenn.   Ch.   App.),  58    S.   W.   929. 

28.  la. — Sullivan  v.  Bobbins,  109  la. 
235,  80  N.  "W.  340.  N.  H—  Ellis  v.  Blue 
Mountain  Forest  Assn.,  69  N.  H.  385, 
41  Atl.  856,  42  L.  R.  A.  570.  N.  Y. 
Briggs  v.  Bowen,  60  N.  Y.  454.  Vt. 
Haynes  v.  Lassell,  29  Vt.  157. 

Mandamus. — In  Sullivan  v.  Bobbins, 
109  Iowa  235,  80  N.  W.  340,  the  'court 
said:  "The  policy  or  expediency  of 
the  alleged  vacation  cannot  be  con- 
trolled by  action  of  mandamus.  From 
what  has  been  said,  it  appears  that 
none  of  the  irregularities  complained  of 
go  to  the  jurisdiction  of  the  board  to 
make  the  order.  If  that  tribunal  acted 
illegally,  certiorari  is  the  proper  rem- 
edy. McCrory  v.  Griswold,  7  Iowa  248; 
Tiedt  v.  Carstensen,  61  Iowa  334.  The 
statute  provides  that  mandamus  shall 
not  issue  in  any  case  where  there  is  a 
plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law.  Code,  sec- 
tion 4344.  Section  4154  of  the  code 
provides  that  the  remedy  in  cases  when 
an  inferior  board  exercising  judicial 
functions  has  exceeded  its  jurisdiction, 
or  is  otherwise  acting  illegally,  is  by 
certiorari.  ...  It  is  clear  that  plain- 
tiff cannot  collaterally  attack  the  action 
of  the  board  of  supervisors  in  vacating 
the  highway,  by  mandamus." 

29.  See  supra,  II,  A,  3,  a,  b. 

30.  See  the  statutes. 

Under  the  North  Carolina  Code,  the 
appeal  may  be  taken  from  the  board  of 
county  commissioners  to  the  superior 
court,  and  from  there  to  the  supreme 
court.  Rev.,  1905,  §2690.  And  see  Ash- 
craft  v.  Lee,  81  N.  C.  135,  under  Acts 
1872-73,  ch.  36,  §1. 
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31.     See  the  statutes. 
Kentucky. — Rountree  v.  Leb.,  etc.  E. 
Co.,   9   Ky.  L.   Rep.   817,  within  sixty 


Pennsylvania. — Vacation  of  Ball  & 
Other  Streets,  11  Pa.  Dist.  576. 

32.  Inhab.  of  Webster  v.  County 
Gomrs.,   64   Me.   436. 

33.  Compare  supra,  II,  A,  3,  e. 

34.  Ashcraft  v.  Lee,  81  N.  C.  135, 
under  Acts  1872-73,  ch.  36,  §1. 

35.  See  the  statutes  and  Comrs.  of 
Highways  v.  Quinn,  136  111.  604,  29  N. 
E.  187. 

36.  Ind.— Odell  p.  Jenkins,  8  Ind. 
522.  Me. — Brown  v.  Sagadahoc  Comrs., 
68  Me.  537;  Selectmen  of  Ripley,  Ap- 
pellants, 39  Me.  350.  Mo.— In  re  Big 
Hollow  Road,  40  Mo.  App.  363,  affirmed, 
111  Mo.  326,  19  S.  W.  947.  N.  Y— Mat- 
ter of  Goe,  19  Misc.  549,  44  JST.  Y.  Supp. 
910. 

Under  the  Indiana  statute,  to  entitle 
one  to  appeal  from  an  order  vacating  a 
road,  who  is  not  one  of  the  original 
party  to  the  proceeding,  he  must  make 
an  affidavit  that  he  has  an  interest  in 
the  matter  decided,  stating  explicitly 
the  nature  of  such  interest,  and  that  he 
is  aggrieved  by  the  decision  therein. 
Odell  v.  Jenkins,  8  Ind.  522. 

37.  Gray  v.  Lott,  18  111.  251  (under 
St.,  1856,  pp.  1162-64,  those  "feeling 
themselves  aggrieved");  Schuster  v. 
Town  of  Lemond,  27  Minn.  253,  6  N. 
W.  802  (under  Gen.  Stats,  of  1878,  eh. 
13,  §59,  "any  person  who  may  feel 
himself  aggrieved"). 

38.  In  Kentucky,  being  the  owner 
of  land  over  which  the  highway  passes 
is  not  a  sufficient  interest  to  entitle 
one  to  appeal  from  an  order  discontinu« 
ing  a  road  or  highway.    To  entitle  one 
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such  statutes,  he  must  be  at  least  the  owner  of  land  adjoining  the  road 
to  be  vacated.39  Nor  is  a  statute  giving  the  right  to  ' '  any  person  whc 
shall  feel  himself  aggrieved, "  to  be  taken  literally  ;40  but  a  person  claim- 
ing the  right  must  be  in  a  position  to  be  injuriously  affected  by  the 
order  or  determination  made,41  such  as  one  through,  to,  or  along  whose 
land  an  old  road  to  be  discontinued  runs.42 

But  unless  the  statute  so  provides43  it  is  held  that  to  be  "aggrieved" 
one  need  not  be  the  owner  of  land  upon  or  over  which  the  highway 
passes,44  and  in  those  states  where  any  resident  taxpayer  of  the  town 
has  a  right  to  appeal,  as  one  ' '  aggrieved, ' '  from  an  order  laying  out  a 
public  highway,45  it  follows  as  a  natural  conclusion,  that  a  resident 
taxpayer  should  also  have  the  right  to  appeal  from  a  decision  discon- 
tinuing an  old  highway.46 


to  appeal,  he  must  have  some  .franchise 
freehold,  or  exclusive  interest  affected. 
Cole  &  O'Hara  v.  Shannon,  1  J.  J. 
Marsh.  (Ky.)   218. 

89.  Comrs.  of  Highways  v.  Quinn, 
136  III.  604,  27  N.  E.  187,  overruling 
Whitmer  v.  Comrs.  of  Highways,  96  111. 
289,  followed  in  Imhbff  v.  Comrs.  of 
Highways,  89  111.  App.  66,  on  this  point, 
and  affirming  Taylor  v.  Comrs.  of  High- 
ways, 88  111.  526. 

40.  Schuster  v.  Town  of  Lemond,  27 
Minn.  253,  6  N.  W.  802,  followed  in 
State  v.  Holman,  40  Minn.  369,  41  N. 
W.  1073. 

A  person  having  no  interest  which 
could  be  affected  might  imagine  him- 
self aggrieved,  yet  the  statute  could 
not  have  intended  to  give  such  a  per- 
son a  right  to  appeal.  Schuster  v.  Town 
Of  Lemond,  27  Minn.  253,  6  N.  W.  802. 

41.  Schuster  v.  Town  of  Lemond,  27 
Minn.  253,  6  N.  W.  802. 

In  position  to  sustain  special  injury, 
disadvantage  or  inconvenience,  not 
common  to  himself  with  the  other  in- 
habitants or  property  owners  of  the 
town.  Schuster  v.  Town  of  Lemond, 
27  Minn.  253,  6  N.  W.  802,  followed  in 
State  v.  Holman,  40  Minn.  369,  41  N. 
W.  1073,  wherein  the  party  appealing 
owned  a  hotel  near  the  end  of  the 
road  sought  to  be  vacated,  and  the  va- 
cation made  the  distance  to  be  trav- 
eled somewhat  greater  from  his  hotel  to 
a  point  at  the  other  end  of  the  vaca- 
ted road,  on  a  road  running  from  E  to 
»,  so  that  any  one  going  to  or  from 
his  hotel,  or  past  it,  to  or  from  the 
country  north  or  west  of  it  from  or  to 
any  point  on  said  last  mentioned  road 
south  of  the  point  at  which  the  vacated 
ro^d  intersected  it,  had  further  to  go, 
and  had  also  to  use  a  road  not  so  good 
as  that  vacated.  Prom  this  he  claimed 


that  the  change  in  the  road  would  de- 
crease the  value  of  his  property,  and 
injure  him  in  the  business  of  his  hotel. 
The  court  said:  "The  disadvantages 
to  him  from  the  change  are  such  in 
kind,,  though  they  may  be  greater  in 
degree,  as  are  common  to  all  having 
occasion  to  pass  between  the  country 
north  and  west  of  him  and  the  Roches- 
ter and  Spring  Valley  road  by  means 
of  the  new  road.  They  are  not  special 
or  peculiar  to  him,  and,  under  the  rule 
laid  down  in  Schuster  v.  Town  of  Le- 
mond, 27  Minn.  253,  6  N.  W.  Eep.  802, 
and  followed  in  the  Barton  Case,  they 
do  not  give  him  the  right  to  appeal 
from  the  proceedings  of  the  supervis- 
ors." 

42.  Schuster  v.  Town  of  Lemond,  27 
Minn.  253.  6  N.  W.  802. 

43.  Persons  who  may  be  owners  of 
or  acting  as  agents  fbr  land  over  which 
the  highway  vacated  runs.  Gray  v. 
Lott,  18  111.  251,  under  St.,  1856,  p. 
1162-64. 

44.  See  Brown  t?.  Sagadahoc  Comrs., 
68  Me.  537. 

In  Missouri,  the  statutes  nowhere 
confine  the  right  of  filing  a  remon- 
strance to  the  petition  to  vacate  a  road, 
or  any  part  thereof,  to  freeholders  of 
the  township  whose  lands  are  crossed  or 
touched  by  the  road  proposed  to  be  va- 
cated, and  the  remonstrants  in  a  pro- 
ceeding to  vacate  a  road,  who  are  un- 
successful and  who  are  condemned  to 
pay  the  costs,  are  "aggrieved"  in  such 
a  sense  as  to  entitle  them  to  prosecute 
an  appeal.  In  re  Big  Hollow  Boad,  40 
Mo.  App.  363,  affirmed,  111  Mo.  326,  19 
S.  W.  947. 

45.  See  supra,  II,  A,  3,  c. 

46.  Matter  of  Coe,  19  Misc.  549,  44 
N.  Y.  Supp.  910.' 
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Parties.  —  The  highway  board  or  tribunal  is  not  a  proper  party  to  aii 
appeal  from  its  decision  upon  a  petition-  for  the  discontinuance  of  a 
road.47 

c.  What  Decisions  Are  Reviewable.  —  Following  the  general  rule, 
the  appeal  in  discontinuance  proceedings  is  from  the  final  order  or 
judgment  therein.48  But  an  appeal  does  not  lie  from  a  determination 
which  is  void  for  warit  of  jurisdiction.49    • 

d.  Objections  not  made  below  cannot  ordinarily  be  interposed  io 
the  appellate  court.50 

e.  Perfecting  the  Appeal.  —  An  appeal  being  given  by  the  statute 
must  be  pursued  under  the  limitations  and  restrictions51  contained  in 


Reason. — "If  such  be  not  good  law, 
then  any  wealthy  person,  by  buying 
up  the  land  upon  both  sides  of  an  old 
highway,  can  take  a  proceeding  to  have 
it  discontinued,  and  all  taxpayers  who 
do  not  own  lands  on  either  side  of  the 
highway  proposed  to  be  discontinued 
would  be  prevented  from  being  heard 
before  the  commissioners  or  upon  an 
appeal."  Matter  of  Coe,  19  Misc.  549, 
44  N.  Y.  Supp.  910. 

47.  Selectmen  of  Ripley,  39  Me.  350. 

"The  County  Commissioners  are  pub- 
lie  agents,  whose  duties  are  clearly  set 
forth  and  denned  by  E.  S.,  c.  99,  §3. 
This  is  an  appeal  from  their  decision. 
They  were  no  parties  to  the  petition 
when  pending  before  tlrem;  they  could 
not  enter  an  appearance  in  their  own 
court,  or  become  before  themselves 
either  petitioners'  or  respondents.  In 
adjudicating  upon  the  petition  they 
acted  judicially.  When  an  appeal  was 
taken  the  ultimate' decision  of  the  mat- 
ter was  withdrawn  from  their  jurisdic- 
tion. It  is  no  part  of  their  duty  to 
pursue  appellants  from  their  court  and 
to  litigate  in  this  with  parties  dissat- 
isfied with  and  contesting  the  propriety 
of  their  adjudications,  at  the  public 
charge,  or  to  except  to  the  decisions  of 
any  Justice  of  this  court  in  accepting 
a  report  of  its  committee  by  which  their 
proceedings  have  been  reversed."  Se- 
lectmen of  Eipley,  39  Me.  350. 

48.  Ind.— Cook  v.  Quick,  127  Ind. 
477,  26  N.  E.  1007;  Green  v.  Ayers,  31 
Ind.  248.  Me.— Moore 's  Appeal,  68  Me. 
405.  Mo.— In  re  Webster,  36  Mo.  App. 
355. 

See  generally  2  Standard  Proc.  161. 

No  appeal  from  the  decision  of  com- 
missioners upon  preliminary  questions, 
unless  expressly  authorized  by  statute. 
Moore's  Appeal,  68  Me.  405. 

49.  People  v.  Three  Judges  of  Suf- 
folk, 24  Wend.  (N.  Y.)  249. 
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50.  In  re  Swanson  Street,  163  Pa. 
323,  30  Atl.  207;  West  Donegal  Twp. 
Bd.;  21  Pa.  Super.  620.  And  see  2 
Standard  Proc.  238  et  seq. 

Where  Effect  of  Appeals  To  Vacate 
Report  Below. — But  the  failure  of  the 
petitioners  for  the  vacation  of  a  high- 
way to  -move  the  board  of  commission- 
ers to  set  aside  the  report  of  reviewers 
assessing  damages,  and  appoint  a  new 
set  of  reviewers,  does  not  waive  the 
objections  to  the  report  and  preclude 
the  right  of  appeal  to  the  circuit  court. 
The  report  of  the  reviewers  does  not 
form  any  issue  in  the  case;  but  upon 
the  appeal  such  report  is  vacated  and 
set  aside  as  the  direct  effect  of  the  ap- 
peal, and  in  the  circuit  court  the  ques- 
tion of  damages  is  tried  de  novo.  Brand- 
enburg v.  Hittel,  16  Ind.  App.  224,  45 
N.  E.  45. 

51.  French  v.  County  Comrs.,  64  Me. 
583. 

Approval  of  Bond. — As  in  the  case  of 
an  appeal  in  a  proceeding  for  the  lay- 
ing out  and  establishing  of  a  highway 
(see  supra,  II,  A,  3,  g,  [V]),  the  bond 
upon  appeal  in  vacation  proceedings 
must  be  approved  by  a  designated  offi- 
cer. Burns'  Ann.  St.  (Ind.),  1908, 
§7793,  by  the  auditor  of  the  county. 
And  if  the  record  does  not  show  an 
approval  by  such  officer,  as  an  act  of 
his  own  judgment,  the  appeal  may  be 
dismissed.  Shepherd  v.  Bodd,  15  Ind. 
217. 

Omission  of  Notice  of  Appeal  from 
Joint  Board  of  Commissioners.— Though 
the  statute  provides  that,  upon  an  ap- 
peal from  the  decision  of  a  joint  board 
of  commissioners  upon  a  petition  to 
discontinue  a  road  laid  out  through  sev- 
eral counties,  the  commissioners  with 
whom  the  appeal  is  filed  shall  giy° 
notice  of  the  appeal  to  the  commis- 
sioners of  the  other  counties  interested. 
(Me.  Eev.  St.,  ch.  23,  §15),  this  require- 
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the  act ;  but,  in  the  absence  of  any  other  regulation,  a  compliance  with 
those  provisions  perfects  the  appeal.62 

f.  Dismissal  of  Appeal.  —  The  appeal  is  properly  dismissed  where 
there  are  no  papers  on  file.53 

Motion  To  Dismiss  Appeal.  —  The  motion  to  dismiss  may  be  oral  where 
the  statute  does  not  require  it  to  be  written.54 

g.  Hearing  and  Determination.  —  Under  some  statutes,  the  cause 
comes  to  the  intermediate  court  of  appeal  for  trial  de  novo,*5  and  no1 
merely  as  a  court  for  the  correction  of  errors  ;56  the  questions  to  be  tried 
being  the  utility  of  the  road,57  and,  in  case  of  a  finding  that  it  is  not  of 
public  utility,  the  further  question  as  to  the  amount  of  damages  the 


ment  is  directory  merely,  and  the  fail- 
ure to  give  the  notice  before  the  com- 
mittee of  reference  is  appointed  is  not 
fatal  to  the  appeal.  Inhab.  of  Cam- 
bridge v.  County  Comrs.,  86  Me.  141, 
29  Atl.  960. 

Bill  of  Exceptions. — A  motion  to  dis- 
miss an  appeal  in  a  vacation  proceed- 
ing is  no  part  of  the  record,  and  can 
be  made  so  only  by  a  bill  of  excep- 
tions, or  possibly,  by  order  of  court. 
Scotten  v.  Divilbiss,  60  Ind.  37. 

52.  MeElrath  v.  Board  of  Supervis- 
ors, 92  Minn.  248,  99  N.  W.  895;  State 
v.  St.  John,  47  Minn.  315,  50  1ST.  W. 
200. 

Notice  of  Appeal. — Facts  held  suffi- 
cient compliance  with  the  statute.  Me- 
Elrath v.  Board  of  Supervisors,  92 
Minn.  248,  99  N.  "W.  895. 

Application  for  Appeal. — "Where  the 
statute  enumerates  specifically  what  the 
application  for  an  appeal  shall  state, 
which  _  excludes  by  implication  the 
necessity  of  stating  anything  else,  and 
it  conforms  in  all  respects  to  the  re- 
quirements of  the  statute,  it  is  not 
required  that  it  shall  state  facts  show- 
ing that  the  party  is  so  specially  af- 
fected by  discontinuing  the  road  as  to 
give  him  a  right  of  appeal.  State  v. 
St.  John,  47  Minn.  315,  50  N.  W.  200, 
under  Gen.  St.  1878,  ch.  13,  §60. 

53.  _  Wheatley  v.  Hanna,  23  Ind.  518, 
wherein  nothing  was  before  the  circuit 
court  but  a  transcript  of  the  record 
of  the  commissioner's  court. 

54.  Scotten  v.  Divilbiss,  60  Ind.  37. 
Reducing  the  motion  to  -writing,  and 

specifying  causes  therein  for  a  dis- 
missal,, does  not  preclude  the  party 
from  orally  presenting  to  the  court  ad- 
ditional causes  for  granting  the  mo- 
tion.   Scotten  v.  Divilbiss,  60  Ind.  37. 


55.  See  the  statutes,  and  the  follow- 
ing cases:  Ind. — Cook  v.  Quick,  127  Ind. 
477,  26  N.  E.  1007;  Hughes  v.  Beggs, 
114  Ind.  427,  16  N.  E.  817;  Branden- 
burg v.  Hittel,  16  Ind.  App.  224,  45  N. 
E.  645.  Ky.— Carroll's  Ky.  St.,  1909, 
§4304.  Minn.— MeElrath  v.  Board  of 
Supervisors,  92  Minn.  248,  99  N.  W. 
895.  Mo. — In  re  Big  Hollow  Boad,  111 
Mo.  326,  329,  19  S.  W.  947.  Ohio. 
Buchanan  v.  Baker,  54  Ohio  St.  324,  43 
N.  E.  330. 

Kentucky. — Under  the  General  Stat- 
utes, the  power  of  the  circuit  court 
was  different  than  it  is  under  Carroll's 
Ky.  St.,  1909,  §4304,  and  it  was  held 
that  the  jurisdiction  of  the  circuit 
court  upon  an  appeal  from  an  order 
in  relation  to  the  discontinuance  of  a 
road  was  appellate  only.  Crittenden 
County  Court  v.  Shanks,  88  Ky.  475, 
11  S.  W.  468;  Simpsonville,  etc.  R.  Co. 
«.  French,  7  Ky.  L.  Eep.  661  (both 
from  orders  discontinuing  roads) ;  Lay- 
tham  v.  Wilson,  4  Ky.  L.  Bep.  263 
(order  refusing  to  discontinue  road). 
If  it  appeared  that  evidence  was  heard 
in  the  lower  court,  the  appeal  would 
be  dismissed  in  the  absence  of  a  bill 
of  exceptions  from  the  county  court, 
which  had  jurisdiction  of  road  matters. 
Crittenden  County  Court  v.  Shanks,  88 
Ky.  475,  11  S.  W.  468;  Simpsonville, 
etc.,  E.  Co.  v.  French,  7  Ky.  L.-Eep. 
661. 

56.  Hughes  v.  Beggs,  114  Ind.  427, 
16  N.  E.  817. 

Irregularities  in  the  proceedings  be1 
fore  the  board  of  commissioners  do  not 
invalidate  the  proceedings,  as  the  court 
determines  the  case  upon  the  merits. 
Hughes  v.  Beggs,  114  Ind.  427,  16  N.  E. 
817. 

57.  Cook  v.  Quick,  127  Ind.  477,  26 
N.  E.  1007. 
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remonstrant  will  sustain,  if  any,  by  reason  of  the  vacation  thereof.5' 
■  But  upon  a  further  appeal  from  the  intermediate  court  of  appeal, 
the  merits  of  the  case  on  the  facts  will  not  be  considered,50  nor  will  the 
order  of  the  court  below  be  reversed  except  for  some  error  or  irregular- 
ity apparent  on  the  record,60  or  because  the  court  below  exceeded  their 
jurisdiction,81  or  erred  in  their  judgment  in  point  of  law.62 

Committee  of  Reference.  —  As  in  the  case  of  an  appeal  in  proceedings 
for  the  laying  out  of  a  highway,63  under  some  statutes  the  appellate 
court  may  determine  the  appeal  under  certain  circumstances  by  a  com- 
mittee of  reference,64  or  by  referees,65  or  commissioners.60 

The  statutes  in  such  cases  are  mandatory  that  the  committee  shall 
be  appointed  at, the  first  term  after  the  appeal  is  taken,67  and  that  it 
shall  view  the  route,68  hear  the  parties,69  and  make  their  report  at  the 
next  or  second  term  of  the  court  after  their  appointment.70  Under 
some  statutes,  the  decision  of  a  majority  of  the  referees  or  commission- 
ers may  determine  the  questions  submitted  to  them.71 

3.  Action  To  Set  Aside  Proceedings  Upon  Appeal.  —  It  has  been 
held  that  an  action  to  set  aside,  vacate  and  annul  the  verdict  of  a  jury 
rendered  on  an  appeal  to  a  court  of  law  from  an  order  of  the  highway 
board  or  tribunal  vacating  and  discontinuing  a  highway,  may  be  main- 
tained upon  the  ground  that  the  verdict  was  obtained  by  fraud.72 


"  58.     Cook  v.  Quick,  127  Ind.  477,  26 
N.  E.  1007. 

59.  In  re  Swanson  Street,  163  Pa. 
323,  30  Atl.  207;  In  re  Road  in  Jeffer- 
son Twp.,  3  Pa.  Sniper.  467. 

60.  In  re  Eoad  in  Jefferson  Twp.,  3 
Pa.  Super.  467. 

An  appeal  from  an  order  overruling 
a  motion  to  quash  vacation  proceeding 
is  in  the  nature  of  a  certiorari  and 
brings  up  the  record  for  consideration. 
Sewickley  Twp.  Eoad,  23  Pa.  Super. 
170. 

61.  In  re  Road  in  Jefferson  Twp.,  3 
Pa.  Super.  467. 

62.  Daughters  of  American  Revolu- 
tion v.  Schenley,  204  Pa.  572,  54  Atl. 
366;  In  re  Eoad  in  Jefferson  Twp.,  3 
Pa.  Super.  467. 

63.  See  supra,  II,  A,  3",  i,   (III). 

64.  Me.  Eev.  St.,  1903,  ch.  23,  §8 
(if  the  parties  so  agree);  Millett  v. 
County  Comrs.,  81  Me.  257,  16  Atl.  897; 
French  v.  County  Comrs.,  64  Me.  583. 

65.  People  ex  rel.  Bailey  v.  Sher- 
man, 15  Hun  (N.  Y.)  575. 

66.  State  v.  G-oodwin,  24  Wis.   286. 

67.  Millett  v.  County  Comrs.,  81  Me. 
257,  16  Atl.  897;  French  v.  County 
Comrs.,  64  Me.  583  (appeal  rightly  dis- 
missed where  time  gone  by). 

The  mandate  of  the  statute  is  per' 
emptory,  and  the  only  contingencies 
provided  for  are  those  therein  named, 
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to-wit,  if  one  of  them  dies,  declines 
to  act  or  becomes  interested.  It  has 
made  no  provision  "for  a  case,  where 
for  any  cause,  the  presiding  judge  fails 
to  appoint  a  committee  at  the  time 
when  the  appeal  is  entered.  French  v. 
County  Comrs.,  64  Me.  583. 

68.  Millett  v.  County  Comrs.,  81  Me. 
257,  16  Atl.  897. 

69.  Millett  v.  County  Comrs.,  81  Me. 
257,  16  Atl.  897. 

70.  Millett  v.  County  Comrs.,  81  Me. 
257,  16  Atl   897. 

The  faet  that  exceptions  involving 
questions  of  law  are  pending  before 
the  court  of  appointment  does  not 
change  the  rule.  Millett  v.  County 
Comrs.,  81  Me.  257,  16  Atl.  897. 

71.  People  ex  rel.  Bailey  v.  Sherman, 
15  Hun  (ST.  Y.)  575;  State  v.  Good- 
win, 24  Wis.  286. 

72.  It  is  well  settled,  in  proceedings 
strictly  judicial,  that  where  a  defeated 
party  ■  has  been  prevented  from  fully 
exhibiting  his  case,  by  fraud  or  decep- 
tion practiced  upon  him  by  his  adver- 
sary, as  by  keeping  him  away  from 
court  through  a  false  promise  of  a  com- 
promise, or  where  a  defendant  never 
had  knowledge  of  a  suit,  being  kept 
in  ignorance  by  the  acts  of  the  plain- 
tiff, these  and  similar  cases,  which 
show  that  there  has  never  been  a  real 
contest  on  the  trial  or  hearing  of  the 
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4.  Procedure  on  Certiorari  or  Writ  of  Review.  —  a.  Parties  to 
Proceedings.  —  In  accordance  with  the  general  rule,  to  entitle  one  to 
a  writ  of  certiorari  to  review  discontinuance  proceedings,  he  must  have 
a  special  interest  in  the  matter.73  One  so  affected  by  the  proceedings 
as  to  be  entitled  under  the  statute  to  notice  of  the  hearing  thereof  is 
entitled  to  the  writ.74  And  if  the  statute  authorizes  any  party  to  a 
proceeding  before  an  inferior  court  to  have  its  decision  reviewed  upon 
writ  of  review,  one  residing  in  the  vicinity  of  and  remonstrating  against 
the  vacation  of  a  road  is  a  party  entitled  to  the  writ.75 

The  county  has  been  held  to  be  the  proper  party  defendant  in  pro- 
ceedings to  review  the  action  of  the  court  or  tribunal  in  vacating  the 
highways.76  But  the  writ  may  be  addressed  to  the  clerk  or  other  per- 
son having  the  custody  of  the  records  or  proceedings  of  the  court  or 
tribunal  whose  decision  is  sought  to  be  reviewed.77 

b.  Petition  for  and  Granting  of  Writ.  —  A  petition  for  a  writ  of 
certiorari  to  review  discontinuance  proceedings  is  an  application  to  the 


case,  are  reasons  for  which  a  new  suit 
may  be  sustained  to  set  aside  and  an- 
nul the  former  judgment  or  decree, 
and  open  the  case  for  a  new  and  fair 
trial  or  hearing.  And  this  rule  is  ap- 
plicable to  an .  action  brought  to  set 
aside,  vacate,  and  anEul  the  verdict  of 
a  jury  rendered  on  an  appeal  from  an 
order  of  a  town  board  of  supervisors 
vacating  and  discontinuing  a  highway. 
Street  v.  Town  of  Alden,  62  Minn.  160, 
64  N.  W.  157,  54  Am.  St.  Rep.  632. 

73.  Hammond  v.  County  Comrs.,  154 
Mass.  509,  28  N.  E.  902;  Davis  v.  County 
Comrs.,  153  Mass.  218,  26  N.  E.  848, 
11  L.  R.  A.  750;  Condiet  v.  Ramsey,  65 
K.  J.  L.  503,  47  Atl.  423.  And  see 
generally  4  Standard  Proc.  903. 

74.  People  ex  ret  Mershon  v.  Shaw, 
34  App.  Div.  61,  54  N.  Y.  Supp.  218. 
In  his  petition  in  this  case,  the  rela- 
tor alleged  that  by  the  proposed  dis- 
continuance of  D  street  he  was  de- 
prived of  the  only  direct  way  to  reach 
the  shore  of  H.  harbor,  which  was  but 
about  two  blocks  distant  from  his 
dwelling,  and  that  he  "is  compelled 
to  make  a  considerable  detour  to  the 
north  in  order  to  reach  the  same,  and 
by  reason  thereof  he  is  put  to  great  in- 
convenience, and  the  value  of  his  prop- 
erty is  materially  lessened. ' '  The  court 
said:  "Assuming  the  truth  of  these 
statements,  I  think  that  the  relator  was 
an  owner  of  land  affected  by  the  pro- 
Posed  discontinuance,  within  the  mean- 
wg  of  section  146  of  the  village  law. 
To  bring  him  in  the  category  of  land- 
owners thus  affected,  it  was  not  neces- 
sary that  the   action   of   the    village 


board  in  deciding  to  close  and  in  clos- 
ing the  street  should  be  such  as  would 
entitle  him  to  maintain  an  action  for 
damages.  It  was  enough  that  the  dis- 
eontinuaneej  would  work  injury  to  him 
in  fact,  as  by  reducing  the  value  of  his 
neighboring  property.  This  gave  him 
the  right  to  notice  of  the  proceeding — 
which  the  board  of  trustees  recognized 
— and  this  gives  him  the  requisite 
status  to  review  the  board's  action  by 
writ  of  certiorari." 

75.  Fisher  v.  Union  County,  43  Ore. 
223,  230,  72  Pac.  797,  under  B.  &  C. 
Comp.,  §595. 

A  petition  addressed'  to  a  county 
court,  praying  for  the  vacation  of  a 
county  road,  performs  the  office  of  a 
complaint,  in  which  the  persons  thus 
invoking  an  exercise  of  jurisdiction 
over  the  subject-matter  are  in  the  nat- 
ure of  parties  plaintiff,  while  a  remon- 
strance against  the  granting  thereof  is 
tantamount  to  an  answer,  in  which  the 
persons  so  objecting  sustain  the  char- 
acter of  parties  defendant.  An  allega- 
tion in  the  petition  that  plaintiff  was 
a  remonstrator  against  the  vacation  of 
the  road,  residing  in  the  vicinity 
thereof,  is  sufficient  to  establish  his 
right  to  the  writ.  Fisher  v.  Union 
County,  43  Ore.  223,  230,  72  Pae.  797. 

76.  Fisher  v.  Union  County,  43  Ore. 
223,  72  Pac.  797. 

77.  Fisher  v.  Union  County,  43  Ore. 
223,  231,  72  Pac.  797  (under  E.  &  C. 
Comp.,  §599),  wherein  the  process  was 
directed  to  the  clerk  of  the  county, 
whose  duty  it  was  to  keep  the  records, 
files,  and  other  books  and  papers  ap- 
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judicial  discretion  of  the  court,73  not  granted  for  formal  and  technical 
errors  only,  where  no  real  injustice  has  been  done,79  or  even  where  more 
•  substantial  errors  are  apparent,  if  the  applicant 's  rights  have  not  been 
injuriously  affected.80 

The  petition  should  state  facts  sufficient  to  authorize  a  review.81 
c.    Hearing  and  Determination.  —  The  superior  tribunal  tries  the 
ease  upon  the  record  alone,82  and  not  upon  the  allegations  contained  in 
■the  petition  for  the  writ,83  or  on  facts  not  contained  in  the  record  re- 
turned.84 

From  an  inspection  of  the  record  the  court  must  determine  whether 
the  inferior  tribunal  had  jurisdiction,85  or  whether  it  exceeded  its  jur- 
isdiction,86 or  otherwise  proceeded  in  violation  of  law.87    The  expedi- 


pertaining  to  the  county  court,  which 
had  jurisdiction  to  vacate  county  roads 
or  highways  within  the  county. 

78.  Holden  v.  County  Comrs.,  7  Mete. 
(Mass.)   561. 

Where  a  party  had  due  notice  of  the 
time  and  place  of  the  meeting  of  county 
commissioners  to  view  a  road  which 
they  had  been  desirous  of  discontinu- 
ing, and  might  have  appeared  "before 
them,  and  opposed  the  discontinuance, 
but  did  not,  and  he,  and  all  others  who 
were  interested,  had  acquiesced,  for 
nearly  five  years,  in  the  discontinu- 
ance, a  writ  of  certiorari  would  not  is 
sue,  on  his  petition,  to  remove  the  rec- 
ord of  the  proceedings  of  the  commis- 
sioners in  discontinuing  the  road,  al- 
though those  proceedings  were  not  per- 
fectly regular.  Holden  v.  County  Comrs., 
7  Mete.  (Mass.)  561. 

79.  Holden  v.  County  Comrs.,  7 
Mete.   (Mass.)    561. 

80.  Holden  v.  County  Comrs.,  7 
Mete.   (Mass.)   561. 

81.  Fisher  v.  Union  County,  43  Ore. 
223,  233,  72  Pae.  797.  And  see  gener- 
ally the  title  "Certiorari." 

If  the  statute  provides  that  a  writ 
of  review  shall  be  allowed  upon  the 
•petition  of  the  plaintiff  describing  with 
convenient  certainty  the  decision  or 
determination  of  the  inferior  court,  offi- 
cer, or  tribunal,  and  setting  forth  the 
errors  alleged  to  have  been  committed 
therein,  a  petition  which  assigns  in  a 
general  way  several  errors  alleged  to 
have  been  committed  by  the  county 
court  in  vacating  a  road,  is  not  suffi- 
cient, since  such  assignments  are  mere 
conclusions  of  law,  and  insufficient  as 
a  basis  for  affirmative  relief.  Fisher  v. 
Union  County,  43  Ore.  223,  234,  72  Pac 
797,  under  B.  &  C.  Comp.  §596.  In  this 
case,  it  was  held,  however,  that  where 
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the  petition  stated  that  the  county 
road  described  in  the  notice  posted  on 
the  county  courthouse  and  elsewhere 
was  not  the  same  road  specified  in  the 
petition  for  the  vacation,  it  sufficiently 
averred  a  material  fact  from  which  the 
legal  conclusion  was  deducible  that  the 
county  coufl  erred  in  not  dismissing  the 
proceedings  to  vacate  the  road  for  want 
of  jurisdiction,  and  the  petition  was 
sufficient  to  challenge  the  jurisdiction 
of   the   county  court  in  the  particular 

82.  Troxell  v.  Dick,  216  111.  98,  74 
N.  E.  694.  And  see  Case  of  Allentown 
Eoad,  5  Whart.  (Pa.)  442;  and  gener- 
ally the  title  "Certiorari." 

83.  Troxell  v.  Dick,  216  111.  98,  74 
N7  E.  694. 

84.  Troxell  v.  Diek,  216  111.  98,  74 
N.  E.  694;  "West  Donegal  Twp.  Eoad, 
21  Pa.  Super.  620  (court  has  no  power 
to  review  questions  of  fact  passed  upon 
by  the  court  below  on  depositions  sub- 
mitted to  it). 

85.  Troxell  v-.  Dick,  216  111.  98,  74 
N.  E.  694. 

The  jurisdiction  of  the  highway  trib- 
unal to  make  the  order  vacating  ,or  clos- 
ing a  road  must  be  affirmatively  shorn 
by  the  return  to  the  writ,  or  the  action 
of  the  tribunal  cannot  be  sustained. 
State  v.  Board  of  Comrs.,  12  Nev.  17. 

86.  Troxell  v.  Dick,  216  111.  98,  74 
N.  E.  694. 

An  excess  of  jurisdiction  is  correct- 
able by  certiorari  only.  People  v.  Three 
Judges  of  Suffolk,  24  Wend.  (N.  Y.) 
249. 

87.  111.— Troxell  v.  Dick,  216  111.  98, 
74  N.  E.  694.  'la. — Sullivan  v.  Bobbins, 
109  Iowa  235,  80  N.  W.  340.  N.  H, 
Moore  v.  Sandown,  19  N.  H.  93. 

If  the  highway  tribunal,  by  a  proper 
petition  being  presented  to  them,  ac- 
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ency  of  vacating  the  highway  or  street  in  controversy  is  not  reviewable 
upon  certiorari.88 

5.  Restraining  Vacation  or  Closing. —  a.  When  Injunction  Will 
Lie.  —  Though  the  vacation  or  closing  of  a  highway  or  street  be  un- 
lawful for  any  reason,  in  accordance  with  the  usual  rule,  an  injunction 
will  not  lie  to  restrain  such  vacation  or  closing,  where  the  plaintiff  has 
an  adequate  remedy  at  law.89  On  the  other  hand,  if  the  plaintiff's 
remedy  at  law  is  inadequate,  injunction  is  the  proper  remedy.90  But  a 
proceeding  to  enjoin  the  vacating  of  a  road  is  premature  where  no 
order  has  been  made  by  the  highway  board  or  tribunal  to  that  effect.91 

b.  Who  May  Maintain  Bill.  —  To  entitle  one  to  maintain  a  bill  to 
restrain  the  attempted  vacation  of  a  road  or  street,  he  must  have  a 


quire  jurisdiction  to  act  in  regard  to 
the  vacation  of  a  road,  and  do  not,  in 
their  final  determination  of  the  mat- 
ter, exceed  their  jurisdiction,  any  de- 
fects or  irregularities  that  may  be 
found  in  their  proceedings,  will  not 
render  their  conclusion  illegal,  or  sub- 
ject to  review  upon  certiorari.  People 
ex  rel.  Greenman  v.  Shiawassee  Super- 
visors, 38  Mich.  642. 

88.  la. — Chrisman  v.  Brandes,  137 
Iowa  433,  441,  112  N.  W.  833;  Harris 
v.  Board  of  Supervisors,  88'  Iowa  219, 
55  N.  W.  324.  Mass.— Com.  v.  Inhab. 
of  Boxbury,  8  Mass.  457.  Mich. — Peo- 
ple ex  rel.  Greenman  v.  Shiawassee  Su- 
pervisors, 38  Mich.  642.  Pa. — Big  Eun 
Boad,  47  Pa.  Super.  166. 

89.  Kroeger  v.  Town  of  Walcott 
(Iowa),  76  N.  W.  841,  following  Me- 
Lachlan  v. '  Town  of  Gray,  105  Iowa 
259,  74  1ST.  W.  773  (wherein  the  plain- 
tiff had  an  adequate  remedy  by  eer-, 
tiorari  to  review  the  proceedings  for 
vacating  the  Eghway).  And  see  Jay 
«.  Hartford  County  Comrs.,  120  Md. 
49,  87  Atl.  521  (wherein  appeal  exclu- 
sive remedy);  and  generally  the  titles, 
"Injunctions;"    "Legal  Remedy." 

The_  jurisdiction  or  matter  of  the 
establishment  or  vacation  of  county 
roads  has  been  committed  by  the  legis- 
lature, exclusively  to  the  discretion  of 
the  proper  officers  of  the  county,  and 
with  this  discretion  the  courts  cannot 
interfere.  Stone  v.  Nebraska  City,  84 
Neb.  789,  122  N..W.  63.  It  is  only  in 
cases  where  the  county  board  has  not 
acquired  jurisdiction  of  the  subject 
matter  that  a  court  of  equity  will  in- 
terfere to  prevent  the  closing  of  a  pub- 
o?  '"Snway.  Stone  v.  Nebraska  City, 
84  Neb.  789,  122  N.  W.  63;  Letherman 
v.  Hauser,  77  Neb.  731,  110  N.  W.  745. 
_  90.  See  the  following  cases:  Ind. 
Spiegel  v.  Gansberg,   44   Ind.   418,   to 


prevent  common  council  from  enforcing 
an  illegal  order  made  by  it  for  vacat- 
ing a  street.  la. — Moffit  v.  Brainard, 
92  Iowa  122,  60  N.  W.  226,  26  L.  E.  A. 
821.  Neb. — Letherman  v.  Hauser,  77 
Neb.  731,  110  N.  W.  745.  N.  Y.— Greene 
i>.  Goodwin,  etc.  Co.,  129  N.  Y.  Supp. 
709.  Ohio.— McQuigg  v.  Cullins,  56 
Ohio  St.  649,  47  N.  E.  595. 

Where  the  roadway  is  about  to  bo 
destroyed,  and  its  material  physically 
removed,  under  authority  of  less  than 
a  legal  quorum  of  the  members  of  a 
town  board,  the  courts  are  not  limited 
to  reviewing  the  proceedings  by  cer- 
tiorari, but  should  interfere  to  restrain 
such  threatened  injury.  Greene  v.  Good- 
win, etc.  Co.,  129  N.  Y.  Supp.  709. 

Where  no  personal  notice  was  given 
of  the  proceedings  to  vacate  a  highway, 
and  the  plaintiff  never  saw  the  pub- 
lished notice,  and  had  no  knowledge  of 
them  until  after  the  highway  was  va- 
cated, and  the  remedy  by  certiorari 
gone,  an  injunction  was  the  proper  rem- 
edy. Moffitt  v.  Brainard,  92  Iowa  122, 
60  N.  W.  226,  26  L.  E.  A.  821. 

Vacation  Without  Compensation. 
Where  contributing  to  the  expense  of 
establishing  a  road  gives  an  easement 
in  the  road,  in  the  nature  of  private 
property,  which  cannot  be  taken  by  the 
public,  except  upon  compensation  made 
before  the  taking,  but  no  provision  has 
been  made  for  ascertaining  or  award- 
ing compensation  to  one  whose  ease- 
ment would  be  destroyed  by  the  closing 
up  of  the  road  ordered  vacated,  no 
fund  provided  for  paying  such  compen- 
sation, nor  method  pointed  out  whereby 
such  fund  may  be  obtained,  injunction 
is  the  proper  remedy.  McQuigg  v.  Cul- 
lins, 56  Ohio  St.  649,  47  N.  B.  595. 

91.  Troy  v.  Board  of  Comrs.,  32  Kan. 
507,  4  P'ac.  1009. 
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special  interest  therein,  independent  of  that  which  he  has  in  common 
with  the  public  in  general.62  But  the  fact  that  his  land,  though  upon 
the  highway,  is  not  upon  that  part  proposed  to  be  vacated  or  discon- 
tinued, does  not  affect  his  right  to  maintain  the  bill.93  And  it  would 
seem  that  a  person  authorized  to  petition  for  the  vacation  of  a  road 
has  such  a  special  interest  as  will  enable  him  to  maintain  such  a  bill.94 
c.  Pleading  and  Proof.  —  A  bill  to  enjoin  the  closing  of  an  alleged 
highway  should  definitely  allege  whether  the  highway  is  a  public  or 
private  one.95  It  must  aver  facts  which  show  that  the  plaintiff  will 
suffer  a  special  or  peculiar  injury.96    The  proof  should  correspond  with 


92.  Colo. — Whitsett  v.  Union  Depot, 
etc.  Co.,  10  Colo.  243,  249,  15  Pae. 
339.  111.— Hesing  v.  Soott,  107  111.  600; 
City  of  Chicago  v.  Union  Bldg.  Assn., 
102  111.  -379;  Holin  v.  Village  of  Wind- 
sor, 38  111.  App.  650.  Ind. — House  v. 
City  of  Greensburg,  93  Ind.  533;  Spie- 
gel v.  Gansberg,  44  Ind.  418.  la. 
Gray  v.  Iowa  Land  Co.,  26  Iowa  387. 
Kan. — Heller  v.  Atchison,  etc.  R>.  Co., 
28  Kan.  625.  Md. — Biggs  v.  Winterode, 
100  Md.  439,  59  Atl.  762.  Mo.— Knapp, 
Stout  &  Co.  v.  City  of  St.  Louis,  153 
Mo.  560,  55  S.  W.  104;  Glasgow  v.  St. 
Louis,  107  Mo.  198,  17  S.  W.  743.  Neb. 
Letherman  v.  Hauser,  77  Neb.  731,  110 
N.  W.  745.  Wash.— Ponisehil  v.  Ho- 
quiam  Sash,  etc.  Co.,  41  Wash.  303,  83 
Pac.  316. 

While  equity  will  interfere  in  some 
cases  at  the  instance  of  private  real 
estate  owners'  to  restrain  the  attempted 
vacation  of  a  road  or  street,  yet  it  will 
interfere  only  when  such  owners  have 
a  special  interest  therein,  and  their 
property  would  be  directly  injured  by 
the  vacation.  Heller  v.  Atchison,,  etc. 
E.  Co.,  28  Kan.  625. 

93.  Greene  v.  Goodwin,  etc.  Co.,  129 
N.  Y.  Supp.  709;  Hill  v.  Hoffman  (Tenn. 
Ch.  App.),  58  S,  W.  929.  See  also  Mad- 
den v.  Pennsylvania  Ey.  Co.,  11  Ohio 
Cir._  Dec.  571,  holding  that  where  the 
closing  of  a  street  is  near  enough  to 
the  property  to  materially  affect  its 
value,  the  property  owner  can  prevent 
Such  closing  by  injunction. 

94.  Where  the  statute  provides  that 
a  petition  for  the  vacation  of  a  public 
road  shall  be  signed  by  electors  resid- 
ing within  a  designated  distance  of  the 
road,  an  elector  residing  within  such 
distance  has  such  a  special  interest 
therein,  independent  of  that  which  he 
has  in  common  with  the  public,  as  will 
enable  him  to  maintain  a  suit  to  re- 
strain   the    unlawful    closing    of    such 
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road   to  public   travel.     Letherman  v. 
Hauser,  77  Neb.  731,  110  N.  W.  745. 

95.  Bellevue  Cemetery  Co.  v.  Mc- 
Evers,  168  Ala.  535,  53  So.  272,  s.  a, 
174  Ala.  457,  57  So.  375,  or  show  that 
it  is  a  way  of 'necessity  in  such  a  sense 
as  to  prevent  the  owner  from  closing 
it. 

Reason. — "It  does  not  clearly  appear 
whether  the  road  obstructed  is  a  pub- 
lic or  a  private  one.  While  it  is  al- 
leged that  it  has  been  used  as  a  way 
for  more  than  50  years,  it  is  not  cer 
tain  whether  this  user  was  adverse  or 
was  permissive.  If  it  was  a  private 
road,  and  was  used  only  by  permission 
of  the  owners,  of  the  soil,  and  sueh  use 
was  not  adverse,  no  length  of  time 
would  bar  the  right  of  the  owner  to 
close  it  up  or  to  prevent  the  public 
at  will  from  using  it.  The  presump 
tion,  in  cases  of  doubt  and  uncertainty 
as  to  the  character  of  the  user  of  suet 
ways,  is  that  it  is  permissive."  Belle- 
vue Cemetery  Co.  v.  MeEivers;  168  Ala. 
535,  53  So.  272. 

Sufficient  Averment  of  Public  Road. 
Where  complainant  averred  that  the 
road  in  question  had  been  established 
and  used  by  the  public  for  a  period 
of  more  than  twenty  years  under  a 
clajm  of  right,  and  the  persons  under 
whom  He  claimed  title  for  more  than 
thirty  years  before  the  suit,  and  more 
than  twenty  years  before  he  obtained 
title,  acquiesced  in  the  use  of  said 
road  and  aided  in  its  maintenance,  and 
that  the  public  and  himself  had  ac- 
quired an  easement"  in  the  land,  and 
that  said  road  had  been  established  by 
prescription,  he  sufficiently  charged 
that  the  road  was  a  public  one.  Belle- 
vue Cemetery  Co.  v.  McEvers,  174  Ala. 
457,  57  So.  375. 

96.  Knapp,  Stout  &  Co.  V.  City  of 
St.  Louis*  153  Mo;  560,  572,  55  S.  w. 
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the  pleadings,  in  accordance  with  the  rules  governing  this  matter.97 
III.  BRIDGES.  —  A.  Erection-,  Improvement  and  Eepair.  —  1. 
Mandamus  To  Compel.  —  a.  In  General.  —  Where  it  is  the  impera- 
tive duty  of  a  designated  officer  or  officers  to  construct  a  bridge  or  to 
keep  one  already  constructed  in  repair,  a  writ  of  mandamus  will  issue 
for  the  enforcement  of  the  obligation,98  but  not  where  the  duty  of  those 
sought  to  be  compelled  is  discretionary,  unless  such  discretion  is 
abused.90  Nor  is  mandamus  a  proper  remedy1  where  the  persons  or 
body  sought  to  be  compelled  are  limited  by  law  as  to  the  amount  which 
they  may  expend,  and  do  not  have  the  necessary  means  or  the  author- 


ity, failure  renders  petition  fatally  de- 
fective. 

To  entitle  a  plaintiff  to  relief  as  an 
adjoining  proprietor  he  should  allege 
and  prove  that  he  owns  property  front- 
ing or  abutting  on  the  part  of  the  street 
proposed  to  be  vacated.  Knapp,  Stout 
&  Co.  v.  City  of  St.  Louis,  153  Mo.  560, 
572,  55  S,  W.  104. 

97.  See  the  title  "Variance  and  Fail- 
ure of  Proof." 

Where  the  road  in  question  was  both 
in  the  pleadings  and  in  the  evidence 
described  to  be  "what  is  known  as  a 
part  of  the  Eureka  Tap  road, ' '  running 
through  the  farms  of  Mrs.  E.  Parker 
and  Ipinest  Parker,  Mrs.  Maggie  Taylor 
and  Eugene  Edens,  even  though  it  was 
not  in  fact  a  part  of  the  Eureka  Tap 
road  as  actually  laid  out  by  the  com- 
missioners' court  of  Hill  county,  yet 
it  was  as  alleged,  known  as  a  part  of 
that  road,  andsits  identity  was  "by  both 
the  pleadings  and  evidence  sufficiently 
established.  The  proof  was  not  materi- 
ally variant  from  the  allegations.  Por- 
ter v.  Johnson  (Tex.  dv.  App.),  151  S. 
W.  599. 

98.  I1L — People  ex  rel.  Corey  v. 
Comrs.  of  Highways,  158  111.  197,  41  N. 
E.  1105,  dxstmgw&Mng,  People  v.  Comrs. 
of  Highways,  118  111.  239,  8  N".  E.  684; 
<Jomrs.  Lake  Pork  Drain.  Dist.  v.  Biggs, 
134  HI.  App.  239;  Comrs.  of  Highways 
«.  People,  69  111.  App.  326,  distinguish- 
■wg  People  ex  rel.  Stickel  v.  Comrs.  of 
Highways,  32  111.  App.  164.  Ind. 
Board  of  Comrs.  of  Hamilton  County  v. 
State,  113  Ind.  179,  15  N.  E.  258;  State 
f  Tel-  Winterburg  v.  Demaree,  80  Ind. 
519;  State  ex  rel.  Roundtree  v.  Board  of 
Comrs.,  80  Ind.  478,  48  Am.  Eep.  821. 
Kan.— State  v.  Comrs.  of  Cloud  County, 
39  Kan.  700,  18  Pae.  952.  Ky.— Leslie 
Umnty  „.  Wooten,  115  Ky.  850,  75  S. 
«•  208.  Me.— Brunswick  v.  Bath,  90 
Me.  479,  38  Atl,  532.   Md.-Pumphrey 


v.  Mayor,  etc.,  47  Md.  145,  28  Am.  Rep. 
446.  Mich. — Brophy  v.  Sehindler,  126 
Mich.  341,  85  N.  W.  1114;  Bigelow  v. 
Brooks,  119  Mich.  208,  77  N.  W.  810. 
Minn. — State  ex  rel.  Olson  v.  Board  of 
County  Comrs.,  83  Minn.  65,  85  N.  W. 
830,  to  compel  rebuilding  of  bridge. 
N.  J. — Edwards  v.  Freeholders  of  Sus- 
sex, 76  N.  J.  L.  454,  69  Atl.  1107.  N.  Y. 
People  ex  rel.-  Keene  v.  Supervisors,  142 
N.  Y.  271,  36  N.  E.  1062,  reversing  71 
Hun  97,  24  N.  Y.  Supp.  563.  Pa.— Howe 
v.  Comrs.  of  Crawford  County,  47  Pa. 
361.  Va.— Brander  v.  The  Chesterfield 
Justices,  5  Call.  548,  2  Am.  Dec.  606. 

99.  Ga. — Dale  v.  Barnett,  105  Ga. 
259,  31  8.  E.  167.  HI.— People  v.  Comrs. 
of  Highways,  118  IM.  239,  8  N.  E.  684 
(affirming  19  111.  App.  253);  County  of 
St.  Clair  v.  People,  85  111.  396;  People 
ex  rel.  Stickel  v.  Comrs.  of  Highways, 
32  111.  App.  164.  Ind.— State  ex  rel. 
Shryer  v.  Board  of  Comrs.,  119  Ind.  444, 
21  N.  B.  1097;  Board  of  Comrs.  v.  State, 
113  Ind.  179,  15  N.  E.  258.  la.— Leon- 
ard v.  Wakeman,  120  Iowa  140,  94  N. 
W.  281,  following  State  ex  rel.  Houck 
v.  Morris,  43  Iowa  192.  Ky. — Clay 
City  v.  Roberts,  124  Ky.  594,  99  S.  W. 
651.  Mich. — Kingsley  v.  Nyland,  136 
Mich.  535,  99  N":  W.  744;  Attorney  Gen- 
eral v.  Board  of  Supervisors,  120  Mich. 
357,  79  N..W.  567.  Mo.— State  ex  rel. 
Bartle  v.  Coleman,  33  Mo.  App.  470. 
N.  J. — State  v.  Freeholders  of  Essex,  23 
N.  J.  L.  214.  Pa.— Seabolt  v.  Comrs. 
of  Northumberland  County,  197  Pa. 
110,  46  Atl.  928.  W.  Va.— State  v. 
County  Court,  33  W.  Va.  589,  11  S.  E. 
72.  Wis.— State  ex  rel.  Gesicke  v.  City 
of  Ahnapee,  99  "Wis.  322,  74  N.  W.  783. 

1.  Mich.— Travis  v.  Skinner,  72 
Mich.  152,  40  1ST.  W.  234;  People  v.  Posli 
30  Mich.  353.  N.  Y.-^-People  ex  rel 
Fellows  v.  Early,  106  App.  Div.  269,  94 
N.  Y.  Supp.  640;  People  v.  Comrs.  of 
Highways,  7  Wend.  474.     Wis.— State 
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ity  for  procuring  the  same.    Nor  will  the  writ  lie,  where  there  is  a 
plain  and  adequate  remedy  at  law,  as  by  appeal.2 

b.  Parties.  —  One  having  a  personal  interest  in  the  enforcement 
of  such  duty,  different  in  kind  from  that  of  the  general  public,  is  en- 
titled to  invoke  the  writ.3  Resident  freeholders  are,  proper  parties  to 
institute  the  proceeding  in  some  instances.4  The  township  board  is 
sometimes  a  necessary  party  in  a  mandamus  proceeding  to  compel  the 
erection  of  a  bridge.5 

c.  Contents  of  Petition.  —  A  sufficiency  of  available  funds  must  be 
alleged  where  that  is  a  condition  precedent  to  the  duty,0  as  well  as  an 
unreasonable  delay  in  making  the  repairs.7 

2.  Criminal  Prosecution  for  Failure  to  Build  or  Repair.  —  a.  In- 
dictment or  Information^ — The  indictment  or  information  for  a  fail- 
ure to  build  or  repair  a  bridge  should  charge  the  neglect  of  duty  to 
make  or  repair  a  "bridge"  in  terms.8    It  is  not  necessary  in  such  an 


ex  rel.  Neeves  v.  Wood  County,  72  Wis. 
629,  40  jST.  W.  381. 

2.  Bembe  v.  Comrs.  of  Anne  Arun- 
del County,  94  Md.  321,  51  Atl.  179,  57 
L.  E.  A.  279.  See  also  State  v.  County 
Court,  33  W.  Va.  589,  598,  11  S.  B.  72. 

3.  See  generally  the  title  "Manda- 
mus," and  Pumphrey  v.  Mayor,  etc.,  47 
Md.  145,  28  Am.  Rep.  446. 

A  citizen  of  one  of  two  counties, 
bound  by  law  to  maintain  a  bridge  at 
'a  specified  point  over  navigable  waters 
dividing  them,  who  is  put  to  inconven- 
ience by  reason  of  the  non-repair  of  a 
bridge,  and  so  is  injured  by  the  inac- 
tion of  the  boards,  is  entitled  to  be  a 
relator  in  such  proceedings.  People  ex 
rel.  Keene  v.  Supervisors,  142  N.  Y.  271, 
36  N.  E.  1062. 

A  board  of  county  commissioners  have 
not  such  a  beneficial  interest  in  the 
subject  matter  as  entitles  them  to  pros- 
ecute a  writ  of  mandamus  to  compel 
a  turnpike  company  to  repair  a  bridge 
forming  a  part  of  such  company's  road. 
State  v.  Zanesville,  etc.  Co.,  16  Ohio 
St.  308. 

4.  Berube  v.  Wheeler,  128  Mich.  32, 
87  N.  W.  50. 

5.  Thus,  under  a  statute  which  re- 
quires the  commissioner  of  highways  to 
submit  a  proposed  expenditure  for  the 
construction  of  a  bridge  to,  and  obtain 
the  approval  of,  the  township  board, 
where  the  commissioner  has  done  so. 
and  the  board  has  refused  its  approval^ 
the  board  is  then  a  necessary  party  to 
the  mandamus  proceeding.  Berube  v. 
Wheeler,  128  Mich.  32,  87  N".  W.  50. 

6.  State  v.  Comrs.  of  Cloud  County, 
39  Kan.  700,  18  Pac.  952   (must  show 
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that  fund  permitted  to  be  expended  for 
such  repairs  has  not  been  already  ex- 
hausted); State  ex  rel.  Gericke  «.' May- 
or, etc.,  99  Wis.  322,  74  N.  W.  783. 

An  averment  that  "there  is  now, 
and  ever  has  been,  since  said  bridge 
was  destroyed,  sufficient  money  belong- 
ing to  the  road  and  bridge  fund,  in 
the  treasury  of  each  of  said  counties, 
unappropriated  and  available  for  the 
purpose  of  rebuilding  said  bridge." 
State  ex  rel.  Olson  v.  Board  of  County 
Comrs,,  83  Minn.  65,  -85  N.  W.  830. 

7.  State  ex  rel.  Gericke  v.  Mayor, 
etc.,  99  Wis.   322,  74  N.  W.  783. 

8.  S.tate  v.  Canterbury,  28  N.  H.,195, 
230. 

Reason. — At  common  law,  a  neglect 
to  repair  a  bridge  is  not  included  un- 
der a  general  charge  of  not  repairing  a 
highway.  State  v.  Canterbury,  28  ST. 
H.  195,  230. 

An  indictment  charging  that  a  cor- 
poration is  bound  by  law  to  "keep  and 
maintain  a  bridge  in  such  condition  as 
to  render  the  same  safe  and  convenient 
for  travelers,"  etc.,  and  that  the  pro- 
prietors of  said  bridge,  ''regardless  of 
their  duty  in  this  behalf,  negligently 
and  wilfully  suffered  and  permitted 
said  bridge  to  be,  and  remain,  in  such 
a  condition  as  to  render  it  unsafe  and 
inconvenient  for  travellers,  by  neglect- 
ing to  keep  the  same  properly  and  suit- 
ably lighted  in  the  night  time,  to  the 
great  damage  and  common  nuisance, 
etc.,  sufficiently  charges  a  breach  of  » 
public  duty,  without  specially  alleging 
that  they  were  bound  to  light  the 
bridge.  Com.  v.  Oentral  Bridge  Corp, 
12  dish.  (Mass.)  242. 
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indictment  or  information  against  a  town  to  allege  that  the  defendant 
is  a  duly  organized  town  which  is  bound  by  law  to  keep  the  bridge  in 
repair.9  But  an  indictment  against  a  person,  must  set  forth  facts 
showing  his  duty  in  the  matter.10 

An  indictment  for  a  failure  to  fully  comply  with  a  statute  govern- 
ing the  building  of  a  bridge  should  contain  a  direct  averment  that  a 
bridge  had  been  built.11 

In  an  indictment  for  a  failure  to,  build  a  bridge,  it  need  not  be  al- 
leged that  it  was  practicable  or  necessary  to  build  the  bridge.12 

b.  Trial. —  (I.)  Variance.  —  The  indictment  or  information  and  the 
proof  must  substantially  correspond.13 

(II.)  Questions  of  Fact.  —  "Whether  there  would  be  such  access  to  a 
bridge  over  a  river  by  public  highways,  as  to  make  it  of  public  utility, 
and  therefore  subject  the  town  to  indictment  for  not  building  it,  is  a 
question  of  fact  for  the  jury.14 

B.  Destroying  or  Injuring  Bridges.  —  1.  Civil  Action  for  Dam- 
ages. —  A  joint  action  cannot  be  brought  for  injuries  to  a  bridge  whicl 
is  partly  in  each  of  two  different  districts.15 

Statutes  sometimes  provide  that  actions  for  injuries  to  bridges  maj 
be  brought  by  the  overseer  of  highways,16  or,  if  he  is  disqualified  from 
suing,  by  the  commissioner  of  highways,"  or  that  it  may  be  broughl 
by  the  county  commissioners.18 


9.  Town  of  Saukville  v.  State,  69 
Wis.  178,  33  N.  W.  88. 

But  "an  averment  that  it  is  the  duty 
of  the  inhabitants  of  the  town  to  re 
pair  the  bridge  does  not  render  it  seri- 
ously defective.  Town  of  Saukville  v. 
State,  69  Wis.  178,  33  N.  W.  88. 

Parish. — An  indictment  against  a 
parish  for  non-repair  of  a  bridge  was 
sufficient,  without  stating  any  other 
ground  of  liability  than  immemorial 
usage.  Bex  i).  Inhab.  of  Hendon,  4  B. 
&  Ad.  628,  24  E.  C.  L.  276,  110  Eng. 
Beprint  592. 

10.  State  v.  Eng,  25  N.  C.  411, 
which  was  an  indictment  against  an  in- 
dividual for  permitting  a  public  bridge 
which  he  was  bound  to  repair,  to  be- 
come Tuinous.  Bex  v.  Kerrison,  1  Maule 
&  S.  435,  105  Eng;  Beprint  163. 

If  an  officer  is  not  bound  at  all  events 
to  repair  a  bridge,  but  only  to  do  so, 
so  far  as  he  has  means  to  defray  the 
expenses  thereof,  an  indictment  for  not 
repairing  is  defective,  unless  it  avers 
that  the  defendant  had  funds  or  other 
means  to  defray  the  expense  of  the  re- 
pair.   People  v,  Adsit,  2  Hill  (N.  Y.) 

11.  Com.  v.  Prop,  of  Newburyport 
bridge,  9  Pick.  (Mass.)  141,  under  stat- 
ute specifying  width  of  draw  in  bridge. 

is 


12.  State  v.  Ieiihab.  of  Milo,  32  Me. 
57. 

13.  "Where  the  indictment  charges 
that  there  is  a  public  bridge  in  the  high- 
way, and  that  it  is  unmade,  ruinous, 
etc.,  it  is  not  supported  by  evidence 
that  a  new  highway  has  been  laid  out 
across  a  river,  and  that  a  new  bridge 
is  required.  State  •  v.  Canterbury,  28 
N.  H.  195. 

Where  an  indictment  alleged  that  a 
bridge  was  used  by  all  persons  "at 
their  free  will  and  pleasure,  while  the 
evidence  showed  that  a  bar  was  kept 
across  it,  and  that  it,  was  used  only  in 
times  of  flood,  the  variance  was  fatal. 
Rex  v.  Marquis  of  Buckingham,  4 
Camp.  (Eng.)   189. 

14.  State  v.  Northumberland,  44  N. 
H.  628. 

15.  Denver  v.  White  Biver,  etc.  Co., 
51  Mich.  472,  16  N.  W.  817;  Highway 
Comrs.  v.  Schuyler,  5  Mich.  528. 

16.  Denver  v.  White  Biver,  etc.  Co., 
51  Mieh.  472,  16  N.  "W.  817. 

17.  Denver  v.  White  Biver,  etc.  Co., 
51  Mich.  472,  16  N.  W.  817. 

18.  Perry  County  v.  Bailroad  Co.,  43 
Ohio  St.  451,  under  Bev.  St.,  1880,  §863. 
Compare  Comrs.  of  Mahoning  County  v 
Pittsburgh,  etc.  B.  Co.,  45  Ohio  St.  401, 
15  N.  E.  468,  wherein  it  was  held  that 
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Under  a  statute  providing  that  any  action  to  recover  damages  for  in- 
jury to  the  property  of  a  town  shall  be  brought  in  the  name  of  the 
town,  an  action  by  a  town  for  injury  to  or  destruction  of  a  bridge  is 
properly  brought  in  its  name,18  and  not  in  the  name  of  the  commis- 
sioners of  highways.20 

2.  Criminal  Prosecution  for  Destroying  Public  Bridge.  — a.  In- 
"diriment  or  Information.  —  It  is  not  necessary  for  the  indictment  to 
allege  the  value  of  the  bridge  destroyed.21  Nor  is  an  averment  of  own- 
ership necessary  in  the  case  of  a  public  bridge.22 

b.  Trial — Questions  of  Fact.  —  Whether  the  defendant  destroyed 
the  bridge  "maliciously"  is  a  question  of  fact  to  be  determined  by  the 
jury  where  the  evidence  is  conflicting.23 

C.  Eemedies  for  Injuries  Becfjved  Through  Defective  Bridges. 
1.  Prerequisites  to  Action.24  —  Under  statutes  in  many  states,  a  no- 
tice to  a  town,  city  or  county,  of  injuries  received  by  reason  of  a  de- 
fective bridge  and  a  claim  for  damages  therefor  must  be  given  as  a 
condition  precedent  to  the  maintenance  of  the  action.25    Such  notice 


the  county  commissioners  could  not 
maintain  the  action,  which  was  for  in- 
juries to  a  bridge  within  the  city  of  Y, 
since  the  control  of  the  bridge  was  in 
the  municipality. 

19.  Town  of  Palatine  v.  Canajoharie 
W.  S.  Co.,  90  App.  Div.  548,  86  N.  Y. 
Supp.  412,  affirmed,  184  N.  Y.  582,  77 
N.  E.  1197;  Town  of  Fort  Covington  v 
United  States,  etc.  E.  Co.,  8  App, 
Div.  223,  40  N.  Y.  Supp.  313,  affirmed,, 
156  N.  Y.  702,  51  N.  E.  1094. 

20.  Town  of  Palatine  v.  Canajoharie 
W.  S.  Co.,  90  App.  Div.  548,  86  N.  Y 
Supp.  412,  affirmed,  184  N.  Y.  582,  77 
N'.  B.  1197. 

21.  Owens  v.  State,  52  Ala.  400, 
"the  value  does  not  enter. into  the  of- 
fense, or  its  punishment." 

22.  Owens  v.  State,' 52  Ala.  400. 

"The  offense  was  sufficiently  identi- 
fied and  made  specific  in  the  allegation 
that  the  bridge  was  a  public  bridge, 
erected  by  authority  of  law,  over  a 
public  road.  The  ownership,  as  mat- 
ter of  law,  resides  in  the  state,  and  a 
specific  averment  of  ownership  would 
have  been  a  mere  allegation  of  the 
legal  deduction  from  the  facts  stated 
in  the  indictment."  Owens  v.  State, 
52  Ala.  400. 

23.  People  v.  Myring,  144  Cal.  351, 
77  Pac.  975. 

24.  As  to  prerequisites  to  actions 
for  injuries  received  through  defective 
highways  or  streets,  see  supra,  II,  I,  3. 

25.  See  the  statutes,  and  the  follow- 
ing cases:  Ala. — Schroeder  v.  Colbert 
County,  66  Ala.  137;  Barbour  County 

Vol.  XI 


v:  Horn,  41  Ala.  114.  Ind.— Blair  v. 
City  of  Ft.  Wayne,  51  Ind.  App.  652,  98 
N.  B.  736.  la. — Magee  v.  Jones  County, 
142  N.  W.  957",  under  statute  providing 
that  action  must  be  begun  within  three 
months,  unless  notice  of  time,  place 
and  circumstances  of  the  injury  be 
given  within  sixty  days  thereafter. 
Mass. — Lyman  v.  County  of  Hampshire, 
138  Mass.  74;  Whitman  V.  Inhab.  of 
Groveland,  131  Mass.  553.  IT.  Y.— Mur- 
phy v.  Village  of  Port  Edwards,  158 
App.  Div.  342,  143  N.  Y.  Supp.  378; 
Bggleston  v.  Town  of  Chautauqua,  90 
App.  Div.  314,  86  N.  Y.  Supp.  279; 
Spencer  v.  Town  of  Sardinia,  42  App. 
Div.  472,  59  N.  Y.  Supp.  412.  Utah. 
Mackay  v.  Salt  Lake  City,  29  Utah  247,. 
81  Pac.  81.  Vt  —  Castle  v.  Town  of  Guil- 
ford, 86  Vt.  540,  86  Atl.  804;  Skinner  v 
Town  of  Weathersfield,  78  Vt.  410,  63 
Atl.  142;  Lawton  v.  Town  of  Weathers- 
field,  74  Vt.  41,  51  Atl.  1062.  Wis. 
Spearbracker .  v.  Town  of  Larrabee,  64 
Wis.  573,  25  N.  W.  55. 

See  supra,  II,  I,  3. 

In  Nebraska,  such  an  action  can  be 
sustained  without  filing  a  claim,  the 
statute  not  applying  to  demands  aris- 
ing upon  torts.  Hollingsworth  v.  Saun- 
ders County,  36  Neb.  141,  54  N.  W. 
79. 

The  complaint  in  a  former  action  by 
plaintiff  against  a  city  for  personal  in- 
juries in  falling  through  a  defective 
sidewalk  in  a  bridge,  and  the  summons 
issued  thereon,  showing  service  on  the 
comptroller  of  defendant  city,  although 
containing    aU    the    information    W 
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cannot  be  waived.26  Nor  is  it  rendered  unnecessary  by  actual  knowl- 
edge on  the  part  of  the  public  officers  to  whom  it  should  be  given,  of 
all  the  facts  required  to  t>e  set  forth  in  it.27 

Requisites  and  Sufficiency  of  Notice.— The  statutes  prescribe  what  the 
notice  required  to  be  given  shall  contain,28  and  to  whom  it  shall  be  ad- 
dressed.29 It  is  only  necessary  for  the  plaintiff  to  give  a  notice  in 
substantial  compliance  with  the  statute.30  It  need  not  be  as  full  and 
complete  as  the  complaint  in  an  action.31 

2.  Proper  Parties  Defendant.  —  The  persons  or  parties  bound  by 
law  to  keep  a  bridge  in  repair  are  the  proper  parties  defendant  in  such 
an  action.32 


quired  to  be  set  out  in  the  notice  pro- 
vided for  by  the  statute  does  not  con- 
stitute notice  to  the  mayor  or  clerk 
of  defendant  city  within  the  meaning 
of  the  statute.  Blair  v.  City  of  Ft. 
Vayne,  51  Ind.  App.  652,  98  N.  E.  736. 
No  particular  length  of  time  need  in- 
tervene between  the  giving  of  the  not- 
ice and  the  commencement  of  the  ac- 
tion. Whitman  v.  Inhab.  of  Groveland, 
131  Mass.  553. 

26.  Blair  v.  City  of  Ft.  Wayne,  51 
Ind.  App.  652,  98  N.  E.  736. 

27.  Blair  v.  City  of  Ft.  Wayne,  51 
Ind.  App.  652,  98  N".  E.  736. 

28.  See  the  statutes,  and  the  follow- 
ing cases:  Ind. — Porter  County  Comrs. 
ti.  Dombke,  94  Ind.  72.  la. — Perry  v. 
Clarke  County,  120  Iowa  96,  94  N.  W. 
454;  Dale  v.  Webster  County,  76  Iowa 
370,  41  N.  W.  1.  Me.— Low  v.  Inhab. 
of  Windham,  75  Me.  113.  Mass. — Ly- 
man v.  County  of  Hampshire,  138  Mass. 
74  (notice  sufficient  as  to  place  of  in- 
jury); Whitman  v.  Inhab.  of  Grove- 
land,  131  Mass.  553  (notice  sufficient  as 
to  cause  of  injury).  Vt. — Castle  v.  Town 
of  Guilford,  86  Vt.  540,  86  Atl.  804; 
Graves  v.  Town  of  Waitsfield,  81  Vt. 
84,  69  Atl.  137;  Skinner  v.  Town  of 
Weathersfield,  78  Vt.  410,  63  Atl.  142; 
Lawton  v.  Weathersfield,  74  Vt.  41,  51 
Atl.  1062  (omission  of  notice  to  state 
that  person  injured  would  ' '  claim  satis- 
faction of  the  town"  renders  notice 
fatally  defective). 

29.  Lyman  v.  Hampshire,  138  Mass. 
"4,  notice  addressed  to  "W,  treasurer 
county  of  H"  sufficient  under  St.  1877, 
ch.  234,  §4.  ' 

30.  Perry  v.  Clarke  County,  120 
Iowa  96,  94  N.  W.  454;  Eggleston  V. 
Town  of  Chautauqua,  90  App.  Div.  314, 
86  N.  T.  Supp.  279.  And  see  Spencer 
L  *?wn  of  Sardinia,  42  App.  Div.  472, 
59  N.  Y.  Supp.  412s 


The  fact  that  the  paper  is  called  a 
"petition"  instead  of  "notice"  is  im- 
material. It  is  the  effect  of  its  con- 
tents, and  not  its  name,  by  which  the 
eourt  is  to  be  governed  in  its  applica- 
tion. Pe.rry  v.  Clarke  County,  120  Iowa 
96,  94  N.  W.  454. 

Verification. — It  is  not  material  that 
the  paper  is  verified  by  the  affidavit  of 
an  agent,  where  the  statute  does  not 
require  it  to  be  sworn  to  at  all.  In 
such  case,  a  verification  .by  anyone 
knowing  the  facts  is  sufficient.  Perry 
v.  Clarke  County,  120  Iowa  96,  94  N. 
W.  454. 

31.  Eggleston  v.  Town  of  Chautau- 
qua, 90  App.  Div.  314,  86  N.  Y.  Supp. 
279. 

The  statement  as  to  the  nature  and 
extent  of  the  injuries  might  be  in  quite 
general  language,  and  not  at  all  specific 
Eggleston  v.  Town  of  Chautauqua,  90 
App.  Div.  314,  86  N.  Y.  Supp.  279. 
See  Spencer  v.  Town  of  Sardinia,  42 
App.  Div.  472,  59  N.  T.  Supp.  412. 

32.  Where  the  statute  devolves  upon 
boards  of  supervisors  the  management 
and  control  of  bridges  in  their  respect- 
ive counties,  and  upon  road  overseers 
of  the  county  the  duty  of  keeping 
bridges  on  public  highways  in  repair, 
if  any  remedy  exists  for  injuries  re- 
sulting from  neglecting  to  keep  such 
bridges  in  repair,  it  must  be  sought 
either  against  the  road  overseers  or  su- 
pervisors personally.  Hoffman  v.  San 
Joaquim  County,  21  Cal.  426. 

Owner  of  Toll-Bridge. — The  propri- 
etor and  owner  of  a  franchise  for  a 
toll-bridge  was  properly  made  the  de- 
fendant in  an  action  for  injuries  re- 
ceived by  a  defect  therein,  he  being 
bound  to  keep  the  bridge  in  proper 
order  and  repair.  The  fact  that  he 
contracted  with  a  railroad  company  to 
keep  the  same  in  repair  in  considera- 
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A  township,33  or  a  county,  where  the  statute  makes  it  liable,34  ar< 
proper  parties  defendant  to  such  an  action. 

Joinder  of  Defendants.  —  Both  the  person  bound  by  law  to  keep  g 
bridge  in  repair  and  the  township  or  county  which  is  liable  in  the  evenl 
of  that  person's  failure- to  do  so,  may  be  joined  as  parties  defendant.31 
Where  towns  are  both  responsible  for  a  defective  bridge  between  them, 
they  may  be  joined  as  parties  defendant,36  or  may  be  sued  severally.37 

3.  Pleading.  —  a.  Joinder  of  Causes.  —  A  count  at  common  law 
claiming  damages  for  an  injury  sustained  in  consequence  of  a  defect- 
ive bridge  may  be  joined  with  a  count  on  a  statute  for  double  damages 
for  the  same  injury.38 

b.  Declaration  or  Complaint.39  —  (I.)  In  General.  —  The  declara- 
tion or  complaint  in  an  action  for  injuries  by  reason  of  a  defective 


tion  of  free  tolls  to  it  did  not  alter  his 
relation  to  the  public.     Tift  v.  Towns, 

53  Ga.  47. 

33.  Burnham  v.  Twp.  of  Byron,  46 
Mich.  555,  9  N.  W.  851. 

34.  Ala. — Barbour  County  v.  Bran- 
son, 36  Ala.  362.  Ind. — Howard  County 
r.  Legg,  110  Ind.  479,  11  N.  E.  '612; 
Knox  County  v.  Montgomery,  109  Ind. 
69.  la. — Cooper  v.  Mills  County,  69 
Iowa  350,  28  N.  W.  633.  Mass.— Lyman 
r.  Hampshire  County,  140  Mass.  311,  3 
N.  E.  211.  Neb.— Hollingsworth  v. 
Saunders  County,  36  Neb.  141,  54  N. 
W.  79.  Ore. — Jones  v.  Union  County, 
63  Ore.  566,  127  Pac.  781/42  L.  R.  A. 
(N.  S.)  1035.  S.  C— Pearson  v.  County 
of  Spartanburg,  51  S.  C.  480,  29  S.  E. 
193.  Wash. — Kirtley  v.  County  of  Spo- 
kane, 20  Wash.  Ill,  54  Pac.  936. 

Where  no  statute  renders  it  liable, 
a  county  is  not  a  proper  party  defend- 
ant. Ark. — Granger  v.  Pulaski  County, 
26  Ark.  37.  Oal.— Barnett  v.  County  of 
Contra  Costa,  67  Cal.  77,  7  Pac.  177; 
Huffman  v.  San  Joaquin  County,  21  Cal. 
426.  Mich. — Comrs.  of  Highways  v. 
Martin,  4  Mich.  557,  69  Am.  Dec.  333. 
Miss. — Brabham  v.  Bd.  of  Supervisors, 

54  Miss.  363,  28  Am.  Rep.  352.  Mo. 
Pundman  v.  St.  Charles  County,  110  Mo. 
594,  19  S.  W.  733;  Beardon  v.  St.  Louis 
County,  36  Mo.  555.  N.  C— White  v. 
Comrs.  of  Chowan,  90  N.  C.  437,  47  Am. 
Bep.  534. 

35.  McEae  v.  Hart  Twp.,  179  Mich. 
325,  146  N.  W.  121. 

Under  a  statute  providing  that  both 
a  contractor  building  a  bridge  and  the 
county  are  liable  '  where  no  bond  is 
taken  from  the  contractor,  a  person  in* 
jured  by  reason  of  any  defect  in  the 
bridge  can  maintain  his  action  either 
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against  the  contractor  or  against  the 
county.  Arnold  v.  Henry  County,  81 
Ga.  730,  8  S.  E.  606. 

The  town  is  not  a  necessary  party  to 
an  action  by  one  injured  by  a  defect 
in  a  bridge  which  it  was  the  duty  of  a 
railroad  company  to  repair.  Martin  ft 
Sherwood,  74  Conn.  475,  51  Atl.  526. 

36.  N.  Y. — Oakley  v.  Town  of  Mam- 
aroneck,  39  Hun  448.  R.  I.— Haley  ft 
Calef,  28  R.  I.  332,  67  Atl.  323.  Vt. 
Peekham  v.  Burlington  &  Colchester, 
Brayt.  134. 

Under  a  statute  providing  that 
where  the  damage  shall  accrue  in  con- 
sequence of  the  insufficiency  or  want 
of  repair  of  a  bridge  erected  and  main- 
tained at  the  expense  of  two  or  more 
towns,  the  action  shall  be  brought 
against  all  the  towns  liable  for  the 
repairs  of  the  same,  neither  can  be  sued 
without  the  other.  The  statute  clearly 
imports  a  joint  liability,  to  be  enforced 
by  a  joint  suit  and  a  joint  judgment 
Brown  v.  Pairhaven  &  Westhaven,  47 
Vt.  386. 

37.  Clapp  v.  Town  of  Ellington,  87 
Hun  542,  34  N.  T.  Supp.  283;  Haw* 
hurst  v.  Mayor,  etc.,  15  Abb.  N.  C.  (N. 
Y.)   181. 

S8.  Worster  v.  Prop,  of  Canal  Bridge, 
16  Pick.  (Mass.)  541. 

39.  Sufficient  Declarations  or  Com- 
plaints.— Ga.— Penick  v.  County  of  Mor- 
gan, 131  Ga.  385,  62  S.  E.  300;  Smith*. 
Jasper  County,  9  Ga.  App.  667,  72  S. 
E.  65.  HI.— Van  Middlesworth  ft  Hill, 
161  111.  App.  592,  against  highway  com- 
missioners. Ind. — Lowrey  ft  City  of 
Delphi,  55  Ind.  250,  action  for  death 
caused  by  negligence  of  defendant  in 
permitting  bridge  to  remain  out  of  im- 
pair. I 
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bridge  should  allege  that  there  was  a  bridge,40  and  that  the  plaintiff 
was  a  traveler  thereon.41  If  the  action  is  against  a  town  or  county,  the 
declaration  should  clearly  show  that  the  bridge  complained  of  is  a  pub- 
lic bridge.42 

The  duty  of  defendant  to  keep  the  bridge  in  repair  must  affirmatively 
appear.43  Where  the  facts  showing  the  duty  of  the  defendant  to  keep 
the  bridge  in  repair  are  set  forth  in  the  complaint,  no  further  allega- 
tion of  duty  is  necessary.44 

Where  the  liability  of  the  defendant  is  special,  the  complaint  must  set 
forth  a  statement  of  facts  which  show  the  existence  of  this  special  .li- 
ability.45 


40.  See  Mobus  v.  Town  of  Waitsfield, 
75  Vt.  122,  53  Atl.  775. 

41.  See  Mobus  i\  Town  of  Waitsfield, 
75  Vt.  122,  53  Atl.  775. 

42.  Seymore  v.  Elbert  County,  116 
Ga.  371,  42  S.  E.  727. 

And  that  it  was  erected  since  the 
passage  of  the  act  making  counties  lia- 
able  for  defects  in  county  bridges. 
Butts  County  v.  Johnson,  136  Ga.  354, 
71  S.  E.  428;  Seymore  v.  Elbert  County, 
116  Ga.  371,  42  S.  E.  727. 
_  An  averment  ' '  that  said  bridge  was 
situate  upon  a  street  or  highway  over 
which  passed  a  large  amount  of  travel" 
was  a  sufficient  averment  that  the  same 
was  a  public  street  or  highway  (in 
Shartle  v.  City  of  Minneapolis,  17  Minn. 
308. 

43.  Locke  v.  Bd.  of  Chosen  Freehold- 
ers, 158  Fed.  216  (should  allege  facts 
showing  that  defendant  is  "chargeable 
by  law"  with  the  repair  of  the 
bridge);  Spieer  v.  Board  of  County 
Comrs.,  126  Ind.  369,  26  N.  E.  58; 
Board  of  Comrs.  v.  Deprez,  87  Ind.  509. 

Location  of  Bridge. — An  allegation 
that  the  defective  bridge  constituted  a 
part  of  a  public  highway  "leading  into 
the  city  of  S,"  and  "at  or  near  the 
city  limits  on  the  south  of  said  city," 
shows  that  the  bridge  is  not  within  the 
city.  Bd.  of  Comrs.  v.  Nichols,  139  Ind. 
611,  38  N.  E.  526,  47  Am.  &  Eng. 
Corp.  Cas.  198. 

Bridge  in  City— Suit  Against  County. 
Where  the  complaint  shows  a  bridge  to 
be  within  a  city  the  county  cannot  be 
held  liable  without  affirmatively  show- 
ing that  the  bridge  belonged  to  the 
county,-  and  that  the  county  is  charged 
with  the  duty  of  maintaining  it.  Spieer 
?■  ^a  of  County  Comrs.,  126  Ind. 
369,  26  N.  E.  58;  Bd.  of  Comrs.  v.  De- 
prez, 87  Ind.  509. 

By  way  of  indicating  such  duty,  the 
complaint  should  show,  by  the  averment 


of  fact's,  that  the  bridge  in  question  was 
one  which  the  defendant  was  bound  to 
keep  in  repair.  Board  of  Comrs.  v. 
Brod,  3  Ind.  App.  585,  29  N.  E.  430. 

An  averment  that  "the  defendant, 
in  its  corporate  capacity,  had  supervi- 
sion over  and  control  of,"  the  structure, 
does  not  supply  the  want  of  the  plead- 
ing in  this  regard.  Bd.  of  Comrs. 
v.  Brod,  3  Ind.  App.  585,  591,  29  N.  E. 
430. 

44.  Martin  v.  Sherwood,  74  Conn. 
475,  51  Atl.  526. 

Where  the  duty  of  a  railroad  com- 
pany to  keep  the  surface  of  the  high- 
way upon  a  bridge  in  repair  does  not 
depend  either  upon  the  defendant's 
ownership  of  the  bridge,  or  upon  tho 
fact  that  it  was  placed  upon  the  high- 
way by  the  defendant  company,  the 
plaintiff  is  not  required  to  allege  either 
that  the  railroad  company  owned  the 
bridge,  or  that  the  company  had  placed 
it  upon  or  over  the  highway.  Martin 
*.  Sherwood,  74  Conn.  475,  51  Atl.  526. 

45.  Barbour  County  v.  Horn,  48  Ala. 
649. 

Under  a  statute  making  a  county  li- 
able for  a  fall  resulting  from  a  defect- 
iye  bridge  only  in  case  no  guaranty  is 
taken  from  the  builder  of  the  bridge 
or  the  guaranty  .  has  expired,  it  must 
be  stated  in  the  complaint  that  no 
guaranty  was  taken,  or  that  such  a 
guaranty  had  been  taken  and  the  time 
during  which-  it  was  to  continue  had 
expired  before  the  occurrence  of  the 
injury  complained  of.  Barbour  County 
v.  Horn,  48  Ala.  649,  s.  c,  41  Ala.  114. 
To  the  same  effect  are  Willingham  v. 
Elbert  County,  113  Ga.  15,  38  S.  E.  348; 
Collins  V.  Hudson,  54  Ga.  25. 

Under  a  statute  making  the  propri- 
etors of  a  toll-bridge  liable  to  an  ac- 
tion by  any  one  "from  whom  toll  is 
demandable"  for  injuries  through  de- 
fects in  the  bridge,  a  declaration  which 
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If  the  defendant  is  only  liable  for  a  defect  in  a  bridge  spanning 
watercourse,  it  should  be  alleged  that  the  bridge  in  question  was  ove 
a  watercourse;46  but  an  allegation  that  the  bridge  spanned  a  streai 
shows  with  sufficient  certainty  that  it  was  over  a  watercourse." 

Funds  Available  for  Repairs.  —  An  averment  in  the  declaration  or  com 
plaint  that  the  defendant  had  funds  with  which  to  make  the  require 
repairs  is  not  necessary,48  unless  the  duty  of  the  defendant  is  expressl; 
conditional  upon  that  fact.49 

Conclusion.  —  It  is  not  necessary  that  the  declaration  should  conclud 
contra  forman  statuti.50 

(II.)  Negligence  of  Defendant.  —  The  declaration  or  complaint  shouli 
charge  negligence  on  the  part  of  the  defendant.''1  As  to  the  extent  t 
which  the  facts  constituting  the  negligence  must  be  set  forth  there  i 
the  same  conflict  in  the  authorities  in  this  class  of  cases  as  is  fount 
elsewhere.52 


nowhere  alleges  that  the  person  is  a 
person  of  whom  toll  is  demandable  is 
not  sufficient.  Williams  v.  Hingham,  etc. 
Co.,  4  Pick.  (Mass.)  341,  holding  want 
of  such  averment  not  cured  by  verdict. 

46.  See  Board  of  Comrs.  v.  Nichols, 
139  Ind.  611,  38  N.  E.  526,  47  Am.  & 
Eng.  Corp.  Cas.  198;  Smith  V.  Wright, 
27  Barb.   (N.  Y.)   621. 

The  mere  allegation  of  the  name  of 
a  stream  will  not  supply  the  place  of 
an  affirmative  allegation  that  the  bridge 
spanned  a  watercourse.  Board  of 
Comrs.  v.  Nichols,  139  Ind.  611,  .38  N. 
E.  526,  47  Am.  &  Eng.  Corp.  Cas.  198. 
But  see  Board  of  Comrs.  v.  Castetter,  7 
Ind.  App.  309,  33  N.  E.  986,  34.  N.  E. 
687. 

The  character,  size,  and  description 
of  the  watercourse  and  bridge  need  not 
be  alleged,  especially  when  the  bridge 
is  alleged  to  be  one  which  it  is  the 
duty  of  the  defendant  to  maintain. 
Board  of  Comrs.  v.  Wagner,  138  Ind. 
609,  38  N.  E.  171,  47  Am.  &  Eng.  Corp. 
Cas.  207. 

47.  Board  of  Comrs.  v.  Nichols,  139 
Ind.  611,  38  N.  E.  526,  47  Am.  &  Eng. 
Corp.  Cas.  198. 

48.  Shartle  v.  City  of  Minneapolis, 
17  Minn.  308;  Oakley  v.  Town  of  Mam- 
aroneck,  39  Hun  (N.  Y.)  448. 

Although  the  possession  of  adequate 
funds  is  pleaded  the  plaintiff  need  not 
affirmatively  establish  the  facts  plead- 
ed, because  the  want  of  funds,  or  the 
means  of  procuring  the  same,  is  always 
a  matter  of  defense.  Whitlock  v. 
Town  of  Brighton,  2  App.  Div.  21,  37 
N.  Y.  Supn.  333. 

49.  Eveleigh  v.  Town  of  Hounsfield, 
34  Hun  (N.  Y.)  140;  Smith  y.  Wright, 
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27  Barb.  (N.  Y.)  621,  631;  Bartlett  f 
Crozier,  17  Johns.  (N.  Y.)  440,  457. 

50.  Worster  v.  Prop,  of  Cana 
Bridge,  16  Pick.   (Mass.)   541. 

51.  Locke  v.  Board  of  Chosen  Free 
holders,  158  Fed.  216  (should  chargi 
' '  wrongful  neglect ' '  to  repair) ;  Frank 
fort  Bridge  Co.  v.  Williams,  9  Dans 
(Ky.)    403,   35  Am.   Dec.  155. 

52.  See  the  title  "Negligence." 
The  facts  constituting  the  negligent 

must  be  averred.  Ky. — Louisville,  etc 
Co.  v.  Murphy,  9  Bush.  522.  Md.— Anne 
Arundel  County  Comrs.  v.  Carr,  111  Md, 
141,  73  Atl.  670,  73  Atl.  668.  Neb| 
Johnson  County  v.  Carmen,  71  Neb.  682, 
99  N.  W.  502.  Ore.— Heilner  &  Co.  ft 
Union  County,  7  Ore.  83,  33  Am.  Eep! 
103. 

In  Anne  Arundel  County  Comrs.  ft 
Carr,  111  Md.  141,  148,  73  Atl.  668,  the 
averment  was  that  the  defendant  neg- 
ligently allowed  a  bridge  on  one  of  the 
public  roads  of  the  county  to  be  out  of 
repair  and  unsafe  for  use;  and  that  in 
consequence  the  plaintiff's  horse  broke 
through  the  bridge,  and  the  plaintiff 
was  injured.  The  declaration  was  held 
to  be  demurrable,  because  it  did  "not 
specifically  state  the  negligence  com- 
plained of;  that  is  to  say,  in  what  re- 
spect the  bridge  was  out  of  repair  or 

A  general  allegation  of  negligence, 
without  stating  the  specific  facts  con- 
stituting the  same  is  sufficient.  City  of 
Indianapolis  v.  Cauley,  164  Ind.  301, 
73  N.  E.  691;  Board  of  Comrs.  v.  Hutt- 
man,  134  Ind.  1,  31  N.  E.  570;  City 
of  Franklin  v.  Davenport,  31  Ind.  App. 
648,  68  N.  E.  907.  1 
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(III.)  Cause  of  Injury.  —  The  declaration  or  complaint  should  show 
that  the  negligence  of  the  defendant  was  the  cause  of  the  injury  com- 
plained of.63  It  is  not  necessary  to  use  the  term  "proximate  cause"  in 
the  complaint,  however.6* 

(IV.)  Defective  Condition.  — The  declaration  or  complaint  should 
show  the  particular  defect  or  defects  causing  the  injury.55  But  the 
precise  location  of  the  defect  need  not  be  set  forth.56 

(V.)  Notice  of  Defect.  —  Plaintiff  must  allege  that  the  defendant  had 
express  notice  of  the  defect,57  or  facts  sufficient  to  show  constructive 


53.  Board  of  Comrs.  v.  Nichols,  139 
Ind.  611,  38  N.  E.  526,  47  Am.  &  Eng. 
Corp.  Cas.  198;  Harris  v.  Board  of 
Comrs.,  121  Ind.  299,  23  N.  E.  92;  Town 
of  Williamsport  v.  Smith,  2  Ind.  App. 
360,  28  N.  E.  156. 

For  complaint  sufficient  in  this  re- 
spect see  Baldridge,  etc.  Bridge  Co.  v. 
Cartrett,  75  Tex.  628,  13  S.  W.  8.  See 
also  Board  of  Comrs.  v.  Nichols,  139 
Ind.  611,  38  N.  E.  526,  47  Am.  &  Eng. 
Corp.  Cas.  198. 

54.  City  of  Franklin  v.  Davenport, 
31  Ind.  App.  648,  68  N.  E.  907. 

An  averment  that  the  defeet  com- 
plained of  caused  the  injury  is  suffi- 
cient. City  of  Franklin  v.  Davenport, 
31  Ind.  App.  648,  68  N.  E.  907.  And 
see  Kelly  v.  Town  of  Darlington,  86 
Wis.  432,  57  N.  W.  51,  holding  that  a 
complaint  sufficiently  alleges  that  the 
defects  were  the  proximate  cause  of 
the  injury,  where  it  alleges  that  "by 
reason,  entirely  of  the  insufficiency, 
want  of  repair,  and  defects  aforesaid, 
of  and  in  said  bridge." 

Where  the  complaint  alleged  the  ac- 
cident and  the  defective  condition  of 
the  bridge,  it  was  not  bad  because  it 
did  not  expressly  allege  that  the  fall 
of  the  bridge  and  the  injury  to  the 
plaintiff  were  caused  by  such  defective 
condition,  or  by  the  negligence  of  de- 
fendant or  its  officers.  Taylor  v.  Town 
of  Constable,  15  N.  Y.  Supp.  795,  af 
firmed,  131  N.  T.  597,  30  N.  E.  63. 

Where  a  complaint  alleges  that  the 
board  of  county  commissioners  negli- 
gently failed  to  place  any  railing  or 
guards  at  the  sides  of  the  bridge,  and 
left  it  in  such  dangerous  condition  that, 
while  plaintiff  was  driving  over  it  in  a 
buggy  her  horse,  without  fault  on  her 
part,  became  frightened  at  a  hog  under 
the  bridge  and  backed  himself  and  the 
Duggy  off  at  the  side,  where  there  was 
no  railing  or  protection;  that  the  horse, 
by  reason  of  defendant's  unlawful  and 


negligent  conduct  aforesaid,  backed  off 
the  bridge,  severely  injuring  plaintiff; 
and  that  such  injuries  were  caused 
wholly  by  the  said  negligent  conduct 
of  defendant,  without  fault  on  plain- 
tiff's part,  it  is  not  objectionable  as 
not  alleging  that  the  injury  was  caused 
by  the  defect  in  the  bridge.  Board  of 
Comrs.  v.  Mutehler,  137  Ind.  140,  36 
N.  E.  53"4. 

Aider  by  Verdict. — A  declaration  am- 
biguous in  this  respect  is  cured  by  ver- 
dict. City  of  La  Salle  v.  Porterfield, 
138  111.  114,  27  N.  E.  937. 

55.  Town  of  Williamsport  v.  Smith, 
2  Ind.  App.  360,  28  N.  E,  156. 

Although  plaintiff  states  the  caus'e  of 
the  injury  in  the  notice,  this  does  not 
preclude  him  from  the  statement  of  an- 
other cause  in  his  declaration  or  com- 
plaint, where  the  statute  does  not  re- 
quire the  cause  of  the  injury  to  be 
stated.  Magee  v.  Jones  County  (Iowa), 
142  N.  W.  957. 

56.  Cook  v.  Town  of  Barton,  63  Vt. 
566,  22  Atl.  663. 

57.  TJ.  S. — Locke  v.  Board  of  Chosen 
Freeholders,  158  Fed.  216.  Ala.— Town 
of  Cullman  v.  MeMinn,  109  Ala.  614, 
19  So.  981.  Ind.— Posey  v.  Stock,  11 
Ind.  App.  167,  36  N.  E.  928.  Mass. 
Worster  v.  Prop.  Canal  Bridge,  16  Pick. 
541.  Miss. — State  v.  Vaughn,  77  Miss. 
681,  27  So.  999.  Ore.— Heilner  &  Co.  v. 
Union  County,  7  Ore.  83,  33  Am.  Bep. 
703. 

Reasonable  Notice. — Should  show  that 
the  notice  had  been  given  or  that  the 
unsafe  condition  of  the  bridge  had  been 
brought  to  the  attention  of  the  defend- 
ant a  sufficient  length  of  time  before 
the  accident  to  have  enabled  it  to  make 
the  necessary  repairs.  Posey  v.  Stock, 
11  Ind.  App.  167,  36  N.  E.  928.  And 
see  Worster  v.  Prop,  of  Canal  Bridge, 
16  Pick.  (Mass.)  541,  holding  complaint 
must  aver  "reasonable  notice." 

The  want  of  such  averment  is  not 
)  cured  by  a  verdict  for   the  plaintiff. 

Vol.  XI 


280 


HIGHWAYS,  STREETS  AND  BBIDGES 


notice,58  unless  by  statute  the  defendant  is  made  liable  for  the  defective 
condition  regardless  of  knowledge  thereof.69 

(VI.)  Want  of  Contributory  Negligence.  —  The  conflict  in  the  authori- 
ties as  to  the  necessity  of  the  plaintiff's  negativing  contributory  negli- 
gence, is  found  in  this  class  of  cases.60 


Worster  v.  Prop,  of  Canal  Bridge,  16 
Pick.  (Mass.)  541. 

Notice  to  Road  Commissioners  Notice 
to  County. — An  allegation  that  the  road 
commissioners  and  overseers  of  roads 
in  the  district  in  which  the  bridge  was 
located  had  notice  of  the  defect,  is  an 
averment  of  notice  to  the  county,  suffi- 
cient on  general  demurrer.  Howington 
v.  Madison  County,  126  Ga.  699,  55  S. 
E.  941.  See  also  Rice  v.  Wallowa 
County,  46  Ore.  574,  81  Pae.  358. 

58.  V.  S— Locke  v.  Board  of  Chosen 
Freeholders,  158  Fed.  216.  Ala.— Town 
of  Cullman  v.  McMinn,  109  Ala.  614, 
19  So.  981.  Ore.— Heilner  &  Co.  v.  Un- 
ion County,  7  Ore.  83,  33  Am.  Rep.  703. 

Averments  in  the  complaint  that  the 
bridge  was  "out  of  repair  for  a  long 
space  of  time"  and  that  the  defendant 
"suffered  the  bridge  ...  to  be  and 
remain  put  of  repair,  and  unfit  for  safe 
use,  .  .  .  for  a  long  period  of  time 
do  not  sufficiently  show  that  the  de- 
fendant had  constructive  notice  that 
the  bridge  was  in  a  defective  condi- 
tion. Town  of  Cullman  v.  McMinn,  109 
Ala.  614,  19  So.  981. 

Where  negligence  is  charged  with 
reference  to  some  act  of  the  defend- 
ant, knowledge  or  notice  need  not  be 
averred.  Board  of  Comrs.  v.  Mutchler, 
137  Ind.  140,  36  N.  E.  534;  Board  of 
Comrs.  of  Wabash  Co.  V.  Pearson,  120 
Ind.  426,  22  N.  E.  134,  16  Am.  St.  Rep. 
325,  29  Am.  &  Eng.  Corp.  Cas.  472 
(negligence  in  construction  of  bridge); 
Stephani  v.  City  of  Manitowoc,  89  Wis. 
46.7,  62  N.  W.  176. 

Where  the  dangerous  condition  of  a 
bridge  arises  from  the  act  of  the  de- 
fendant itself,  or  from  the  decay  or 
rottenness  of  the  structure,  it  is  suffi- 
cient in  the  complaint  to  charge  gener- 
ally the  negligence  of  the  defendant 
in  the  aet  or  omission  complained  of. 
Board  of  Comrs.  v.  Bacon,  96  Ind.  31. 

Where  a  petition  states  with  particu- 
larity that  a  municipal  corporation  had 
negligently  permitted  one  of  its  bridges 
on  a  public  street  to  remain  out  of  re- 
pair, and  that  by  reason  of  the  defect- 
ive condition,  the  facts  of  which  are 
detailed,  an  animal  was  injured  while 
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being  driven  over  the  bridge  with  care 
and  without  negligence  upon  the  part  oi 
the  driver,  it  states  facts  sufficient  to 
constitute  a  cause  of  action,  without 
stating  in  terms  that  the  city1  had 
knowledge  of  the  defects  either  actual 
or  implied;  and  proof  of  notice,  or  of 
facts  that  will  impute  notice,  may  be 
made  thereunder.  Town  of  Sallisaw  v. 
Ritter  (Okla.),  142  Pac.  391. 

Removal  of  Superstructure  At  Insti- 
gation of  Board. — Where  the  complaint 
alleged  that  the  superstructure  of  a 
bridge  was  removed  by  the  direction  of 
the  board  of  commissioners,  including 
its  chairman,  under  a  contract  therefor 
signed  by  the  chairman,  but  did  not  al- 
lege any  further  notice  of  the  defect 
to  the  chairman  of  the  board,  it  was 
held  that  the  allegation  was  a  sufficient 
averment  of  notice  to  entitle  the  plain- 
tiff to  recover.  The  chairman  of  the 
board  would  be  presumed  to  know  what 
was  done  by  the  board's  direction. 
Board  o'f  Comrs.  v.  Sullivan,  7  Kan. 
App.  152,  53  Pac.  142. 

59.  Morrill  v.  Town  of  Deering,  3 
N.  H.  53.  And  see  Martin  v.  Sherwood, 
74  Conn.  475,  51  Atl.  526. 

60.  See  generally  the  title  "Negli- 
gence." 

Unnecessary  To  Negative  Contribu- 
tory Negligence. — Ala. — Smoot.v.  May-, 
or,  etc.  of  Wetumpka,  24  Ala.  112,  118 
la.— Albee  v.  Floyd  County,  46  Iowa 
177.  Ky. — Louisville,  etc.  Canal  Co.  ». 
Murphy,  9  Bush.  522. 

Though  a  complaint  alleged  that  the 
bridge  "became  decayed,  shaky,  out 
of  repair,  timbers  rotten  and  displaced, 
so  that  it  was  obviously  defective  and 
dangerous  continuously  for  more  than 
a  year  prior  to  the  accident;  that  de- 
fendant could  have  readily  discovered 
the  defective  and  dangerous  condition 
in  ample  time  to  have  made  repairs  and 
prevented  said  accident;"  it  did  not 
show  that  plaintiff  was  negligent  in  us- 
ing the  bridge,  since  it  did  not  allege 
that  all  persons  could  have  observed 
this  condition,  but  only  that  it  was  so 
obvious  as  to  make  it  the  duty  of  de- 
fendant to  repair.  Homan  v.  Frank- 
lin County,  98  Iowa  692,  68  N.  W.  55U. 
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A  general  averment  that  the  plaintiff  was  without  fault  is  sufficient,  un- 
less the  facts  specially  pleaded  clearly  show  the  contrary.61 

(VH.)  Notice  of  Injury  and  Claims  —  The  declaration  or  complaint 
must  allege  facts  showing  that  the  notice  of  injury  and  claim  required 
by  statute  was  given,63  or  an  excuse  sufficient  in  law  for  a  failure  to 
do  so.6* 

(Vin.)  Description  of  Injuries  and  Damage.  —  The     averments     as     to  ' 
the  injuries65  and  damage66  should  follow  the  general  rules  governing 
these  matters,  elsewhere  discussed.67    Though  the  plaintiff  seeks  to  re- 
cover double  damages  allowed  by  statute,  he  need  not  allege  in  his 
declaration  that  he  is  entitled  to  double  damages.68 

c.  Amendment.  —  In  accordance  with  the  usual  rule,  the  declara- 
tion or  complaint  may  be  amended,  provided  no  new  or  different  cause 
of  action  is  set  up.69 

4.  Trial.  —  a.  Presumptions  and  Burden  of  Proof .  —  This  subject 
is  fully  treated  in  another  work.70 

b.    Variance.  —  There  must  be  a  substantial  correspondence71  be- 


Plaintiff  Must  Negative  Contributory 
Negligence. — Board  of  Comrs.  v.  Chipps, 
131  Ind.  56,  29  N.  E>.  1066,  16  L.  E.  A. 
228;  Biest  v.  City  of  Goshen,  42  Ind. 
339. 

61.  City  of  Wabash  v.  Carver,  129 
Ind.  552,  29  N.  E.  25,  3  L.  E.  A.  851 
(holding  that  a  general  averment  of 
freedom  from  fault  on  the  part  of  plain- 
tiff's decedent  was  not  overcome  by 
specific  averments  showing  that  the  de- 
cedent attempted  to  cross  the  bridge 
with  a  traction  steam-engine,  with 
water  tank  and  threshing  machine  at- 
tached); Lowrey  v.  City  of  Delphi,  55 
Ind.  250;  Board  of  Comrs.  ■».  Brod,  3 
Ind.  App.  585,  29  ST.  E.  430. 

62.  As  to  requirement  of  notice  of 
injury  and  claim  for  damages  as  a  con- 
dition precedent  to  action,  Bee  supra, 
II,  I,  3,  and  the  titles  "Municipal  Cor- 
porations;" "Notice." 

63.  Ala.  —  S'chroeder  v.  Colbert 
County,  66  Ala.  137.  Ind.— Blair  v. 
City  of  Ft.  Wayne,  51  Ind.  App.  652, 
98  N.  E.  736.  Me.— Low  v.  Inhab.  of 
Windham,  75  Me.  113.  Mass.— Dickie 
v.  Boston,  etc.  E.  Co.,  131  Mass.  516. 
N.  Y.— Murphy  v.  Village  of  Port  Ed- 
ward, 158  App.  Div.  342,  143  N.  Y. 
Supp.  378.  Wis.— Wentworth  v.  Town 
of  Summit^  60  Wis.  281,  19  N.  W.  97. 

Contra  in  Vermont.— Castle  v.  Town 
of  Guilford,  86  Vt.  540,  86  Atl.  804. 

64.  Murphy  v.  Village  of  Fort  Ed- 
wards, 158  App.  Div.  342,  143  N.  Y. 
Supp.  378,  mere  infancy  of  plaintiff  not 
sufficient  excuse. 


65.  See-  generally  the  title  "Injur- 
ies to  Persons  and  Property,"  and 
supra,  II,  I,  5,  a,  (II),  (G). 

AH  the  results  of  the  injuries  claimed 
to  have  been  sustained  need  not  be 
set  out,  in  order  to  render  evidence  of 
them  admissible  upon  the  trial.  Sny- 
der v.  City  of  Albion,  113  Mich.  275,  71 
N.  W.  475. 

66.  Bradbury  v.  Inhab.  of  Benton. 
69  Me.  194. 

The  plaintiff  is  not  confined  and  lim- 
ited to  the  preeise  statement  of  his  in- 
juries contained  in  his  notice  of  in- 
jury. Bradbury  v.  Inhab.  of  Benton, 
69  Me.  194.  But  see  supra,  II,  I,  3,  b; 
and  the  titles  "Municipal  Corpora- 
tions;" "Notice." 

67.  See  the  title  "Injuries  to  Per- 
sons and  Property." 

68.  Worster  v.  Prop.  Canal  Bridge, 
16  Pick.  (Mass.)  541,  549. 

69.  Smith  v.  Jasper  County,  9  Ga. 
App.  667,  72  S.  E.  65,  erroneous  to  re- 
fuse an  amendment  setting  up  simply 
an  additional  ground^  of  negligence  to 
that  alleged  in  the  original  complaint. 

70.  See  6  Encyc.  op  Ev.  475. 

71.  An  allegation  that  a  railing 
was  absent  from  the  abutment  of  the 
bridge,  may  be  supported  by  proof  that 
it  was  absent  from  the  approach  to 
the  bridge.  City  Council  of  Augusta 
v.  Hudson,  94  Ga.  135,  21  S.  E.  289. 

Where  the  declaration  averred  that 
the  injury  occurred  by  reason  of  the 
faulty  construction  of  the  bridge,  in 
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tween  the  pleadings  and  proof,  in  accordance  with  the  general  rule 
but  an  immaterial  variance  is  not  fatal.72 

c.  Questions  of  Law  and  Fact.  —  The  usual  rules  governing  qua 
tions  of  law  and  fact  apply,73  and  accordingly,  where  the  evidence : 
conflicting,  such  questions  as  whether  or  not  a  structure  was  a  bridge,' 
what  constitutes  defects  rendering  the  bridge  unsafe,75  whether  the  di 
fendant  was  guilty  of  negligence,76  or  the  plaintiff  of  contributory  nej 


having  loose  and  unfastened  planks 
thereon,  it  was  supported  by  proof  that 
the  city,  when  it  relaid  the  planks,  so 
constructed  the  covering  of  the  bridge 
as  to  make  it  unsafe.  City  of  Atlanta 
v.  Buchanan,  76  Ga.  585. 

Cause  of  Injury. — A  declaration 
which  fully  alleges  the  dangerous  con- 
dition of  the  bridge,  and  the  cause  of 
injury,  and  states  that  the  plaintiff's 
horse  became  frightened,  sprang  for- 
ward and  the  wagon  was  suddenly 
checked  because  of  the  defective 
planks,  is  sufficiently  sustained  by  proof 
of  the  dangerous  condition  and  of  the 
fact  that  the  horse  stepped  into  the 
holes  caused  by  certain  loose  plank, 
and  suddenly  checked  the  progress  of 
the  wagon,  throwing  plaintiff  forward 
and  injuring  him.  Hunter  v.  Twp.  of 
Dwight,  157  Mich.  634,  122  N.  W.  267, 

72.  Boss  v.  Ionia  Twp.,  104  Mich. 
320,  62  N.  W.  401  (no  material  vari-, 
ance  where  declaration  alleges  that 
horse  backed  off  embankment  at  a  point 
about  twelve  feet  east  of  the  east  end 
of  the  bridge,  whereas  proof  showed  it 
backed  off  at  a  point  about  eight  feet 
east  of  the  bridge) ;  Merkle  v.  Benning- 
ton Twp.,  68  Mich.  133,  141,  35  N.  W. 
846  (an  averment  that  planks  were 
loose  and  stringers  uneven,  whereby 
planks^  were  liable  to  slip  off,  turn 
over,  and  tip'  up,  and  thereby  trip 
horses,  and  that  plaintiff's  horse  be- 
came entangled  in  the  loose  planks  and 
tripped;  proof  of  a  broken  plank  and 
a  hole  in  consequence  thereof,  into 
which  the  horse  stepped  is  not  a  mate- 
rial variance) ;  Smith  v.  Sherwood  Twp.. 
62  Mich.  159,  168,  28  N.  W.  806. 

Where  the  declaration  alleged  an  in- 
jury to  have  been  occasioned  by  the 
insufficiency  of  a  bridge,  and  the  proof 
was,  that  the  defect  and  insufficiency 
was  in  the  abutment,  this  was  not  such 
a  variance  as  to  be  ground  for  re- 
versing the  judgment,  since  an  abut- 
ment to  a  bridge,  as  matter  of  de- 
scription, is  part  of  the  bridge.    Bard- 
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well  &  Huntington  v.  Town  of  Jamaici 
15  Vt.  438. 

73.  See  generally  the  title  "Pro! 
ince  of  Judge  and  Jury." 

74.  See  Lynds  v.  Town  of  Plymoutl 
73  Vt.  216,  50  Atl.  Tt083. 

Whether  the  bridge  in  question  wa 
the  "first  bridge"  beyond  a  designate 
point  as  stated  in  the  notice,  or  th 
"third  bridge"  as  claimed  by  defend 
ant  was  a  question  of  fact  for  th 
jury  in  Cleveland  v.  'Town  of  Wash 
ington,  79  Vt.  498,  65  Atl.  584,  fioldinj 
that,  as  neither  party  desired  to  gi 
to  the  jury  on  that  issue,  it  was  prop 
erly  for  the  court. 

When  Province  of  Court. — When  thi 
testimony  relied  on  by  both  partiei 
permits  no  other  conclusion,  it  is  prope: 
for  the  court  to  rule  that  a  structun 
in  question  is  "a  broken  down  bridge.' 
Lynds  v.  Town  of  Plymouth,  73  Vt 
216,  50  Atl.   1083. 

75.  Hubbard  v.  Montgomery  County 
140  Iowa  520,  118  N.  W.  912  (whether 
holes  next  to  the  bridge  on  each  sidf 
of  the  roadway  constituted  defects  ren 
dering  the  approach  unsafe);  Dale  0 
Webster  County,  76  Iowa  370,  41  N.  W 
1;  Smith  v.  Sherwood  Twp.,  62  Mich. 
159,  28  N.  W.  806  (whether  or  not  a 
hole  in  bridge  would  frighten  an  ordi' 
narily  gentle  horse  was  submitted  to 
the  jury). 

76.  IU.— Goldberg  v.  City  of  CM' 
cago,  175  111.  App.  600.  la.— Mages 
v.  Jones  County,  142  N.  W.  957,  whethei 
defendant,  in  failing  to  provide  bar- 
riers or  guard  rails  for  the  bridge  and 
approach,  wa's  negligent,  was  for  the 
jury  to  determine.  Kan. — Super  ft 
Modell  Twp.,  88  Kan.  698,  129  Pac. 
1162.  N.  C— Styron  v.  Atlantic,  etc. 
B.  Co.,  161  N.  C.  78,  76  S.  B.  692. 
Utah.— Mackay  v.  Salt  Lake  City,  ^ 
Utah  247,  81  Pac.  81. 

Sufficiency  of  Inspection.— w* 
due  diligence  in  the  inspection  of  tie 
bridge  was  established  by  the  evidence 
was  a  question  of  fact  for  the  J»S 
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ligence,"  are  questions  of  fact  for  the  jury,  as  is  the  question  of  how 
much  of  an  embankment  constitutes  an  approach  so  as  to  be  a  part 
of  a  bridge.78 


in  Brooks  i:  Van  Buren  County,  155 
Iowa  282,  135  N.  W.  1110. 

Want  of  Barriers. — It  is  usually  a 
question  for  the  jury  whether  it  is  not 
negligent  to  leave  the  bridge  and  ap- 
proach without  barriers  or  guard  rails, 
when  no  other  means  of  preventing  in- 
jury exists.  Ind. — Board  of  Comrs.  v. 
Deprez,  87  Ind.  509.  la.— Magee  v. 
Jones  County,  142  N.  W.  957.  Mich. 
Boss  v.  Ionia  Twp.,  104  Mich.  320,  62 
N.  W.  401. 

Whether  the  warnings  and  barriers 
were  sufficient  was  a  question  for  the 
jury  in  Wetmore  Twp.  V.  Chamberlain, 
64  Kan.  327,  67  Pac.  845. 

Where  the  facts  are  undisputed  and 
can  lead  to  but  one  conclusion,  the 
question  of  negligence  is  a  question  of 
law  for  the  court.  Board  of  Comrs.  v. 
Chipps,  131  Ind.  56,  29  N.  E.  1066,  16 
L.  B.  A.  228. 

77.  IU.— Goldberg  v.  City  of  Chicago, 
175  HI.  App.  600.  la. — Magee  v.  Jones 
County,  142  N.  W.  957;  Perry  v.  Clarke 
County,  120  Iowa  96,  94  N".  W.  454; 
Homan  v.  Franklin  County,  98  Iowa 
692,  68  N.  W.  559.  Kan.— Wetmore 
Twp.  v.  Chamberlain,  64  Kan.  327,  67 
Pae.  845.  Mich.— McRae  v.  Hart  Twp., 
179  Mich.  325,  146  N.  W.  121. 
Mo.— Loewer  v.  City  of  Sedalia,  77  Mo. 
431.  N.  Y.— Taylor  v.  Town  of  Con- 
stable, 15  N.   T.  Supp.    795,   affirmed, 


131  N.  T.  597,  30  1ST.  E.  63.  Pa. 
Schneider  v.  Mill  Creek  Boro,  52  Pa. 
Super.  436.  Vt. — Howrigan  v.  Town  of 
Bakersfleld,  79  Vt.  249,  64  Atl.  1130; 
Cleveland  v.  Town  of  Washington,  79 
Vt.  498,  65  Atl.  584.  Wis.— Spear- 
bracker  v.  Town  of  Larrabee,  64  Wis. 
573,  25  N.  W.  555. 

Whether  a  plaintiff  was  himself  neg- . 
ligent  in  riding  his  wheel  close  to  a 
temporary  railing  upon  a  bridge  and 
there  dismounting  was,  in  view  of  his 
familiarity  with  the  premises  and  with 
their  condition,  a  question  of  fact,  and 
not  of  law.  MacEae  v.  Hart  Twp.,  179 
Mich.  325,  146  N.  W.  121. 

Traction  Engine  Breaking  Through 
Bridge. — Schneider  v.  Mill  Creek  Boro, 
52  Pa.  Super.  436. 

Whether  the  wheels  of  a  traction  en- 
gine were  running  upon  running  boards 
in  crossing  'the  bridge  as  required  by 
statute  is  for  the  jury  to  determine, 
where  the  evidence  is  in  dispute.  Perry 
v.  Clarke  County,  120  Iowa  96,  94  N.  W. 
454. 

78.  Conn. — Town  of  Tolland  v.  Town 
of  Willington,  26  Conn.  578.  Ind. 
Board  of  Comrs.  of  Huntington  Co.  v. 
Huffman,  134  Ind.  1,  3.1  N.  E.  570.  la, 
Nims  v.  Boone  County,  66  Iowa  272, 
23  N.  W.  663;  Moreland  v.  Mitchell 
County,  40  Iowa  394. 


HOLIDAYS.  —  See  Sunday  and  Holidays. 
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e.    Notice  and  Parties,  393 

d.  Contesting  the  Application  and  Allotment,  394 
(I.)     In  General,  394 

(II.)     Time  for  Contest,  395 
(III.)     Who  May  Contest,  395 
(IV.)     Notice  of  Contest,  395 
(V.)     Trial  of  Contest,  395 

(A.)     Jurisdiction,  395 

(B.)     Issues  Triable,  395 
(VI.)     Exceptions  and  Objections,  396 
(VII.)     Appeal,  396 

e.  How  Assigned  and  Laid  Off,  396 

(I.)     General  Primciples,  396 
(II.)     Order  Setting  Apart  or  Confirming,  397 
(A.)     Generally,  397 
(B.)     Vacating,  Setting  Aside,  or  Modify- 
ing Order,  399 
(C.)     Effect  of  Order  Setting  Apart  or 

Denying  Allotment,  400 
(D.)     Collateral  Attack,  402 
(E.)     Review  of  Proceedings,  403 

(1.)     Preliminary  Proceedings,  403 
(2.)     Appeal,  403 
(3.)     Certiorari,  404 

4.  Reassignment  Upon  Increase  in  Value,  405 

5.  Money  Payment  in  Lieu  of  Homestead,  405 

6.  Partition  of  Homestead  Premises,  406 

H.    Chimmt's  Remedies  for  Protection  of  Homestead,  409 
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1.  Generally,  409 

2.  Equitable  Remedies,  409 

a.  Generally,  409 

b.  Action  To  Quiet  Title,  410 

c.  Action  To  Remove  Cloud,  410 

d.  Injunction,  410  / 
(I.)     Generally,  410 

(II.)     Jurisdiction,  412 
(III.)     Pleading,  412 

3.  Remedies  at  Law,  41i 

a.  Motion  or  Rule,  414 

b.  -Acfa'ous,  415 

(I.)     Generally,  415 
(II.)     Ejectment,  416 

4.  Parties  to  Proceedings  for  Protection,  416 

5.  Pleading  Homestead  Exemption,  419 

a.  Z»  General,  419 

b.  Particular  Averments,  422 

e.  Construction  of  Pleading,  429 

d.  .4mew<2me«#,  429 

6.  TnaZ  o/  Acfews  for  Protection,  429 

a.  Questions  of  Fact,  429 

b.  Instructions,  431 

c.  "Fenfe'c^s,  Findings,  Judgments  and  Decrees,  431 
.  (I.)     Yenfe'e^  and  Findings,  431 

(II.)     Judgments  and  Decrees,  432 

7.  Appeals  in  Actions  for  Protection,  432 

I.     Waiver  and  Abandonment  of  Homesteads,  433 

1.  How  Waived,  433 

a.  In  General,  433 

b.  By  Instrument  in  Writing,  435 
(I.)     In  General,  435 

(II.)     Signing  and  Acknowledging,  437 

e.  By  Consenting  to  Levy,  438 

2.  Pleading  Waiver  and  Endorsing  on  Process,  438 

3.  How  Abandoned  or  Lost,  439 

a.  In  General,  439 

b.  By  Ceasing  To  Occupy  Homestead,  442 
(I.)     Where  No  Intention  of  Returning,  442 
(II.)     Where  Intention  to  Return,  444 

(A.)     In  General,  444 
(B.)     Removal     for     Health,    Business, 
Pleasure  or  Education  of  Chil- 
dren, 446 
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(C.)     Absence  Due  to  Necessity  or  Cas- 
ualty, 448 
(III.)     Conditional  Intent  To  Return  or  Aban- 
don, 449 

c.  By  Acquisition  of  New  Homestead  or  Residence, 

450 
(I.)     In  General,  450 
(II.)     Removal  and  Voting  at  New  Residence,  451 

d.  By  Termination  of  Family  Relation,  451 

e.  By  Divorce,  454 

f .  By  Sale  and  Conveyance,  456 
(I.)     Sale  and  Removal,  456 

(II.)     Fraudulent  Conveyance,  457 
(III.)     Conveyances  Between  Husband  and  Wife, 
460  " 

g.  By  Lease,  460 

h.    By  Declaration,  462 

i.     By  Failure  To  File  Declaration    or    Notice    of 

Claim  on  Removal,  ,464 
j.     Abandonment  of  Part  of  Homestead,  465 
k.    Abandonment  of  Business  Homestead,  466 

4.  Pleading  Abandonment,  468 

5.  Evidence  of  Abandonment,  469 

H.    EXEMPTIONS,  469 

A.  Definition  and  General  Statement,  469 

B.  Construction  of  Exemption  Laws,  470 

C.  What  Law  Governs,  473 

D.  Notice  of  Debtor's  Right  to  Exemption,  474 

E.  Asserting  Claim  to  Exemption,  475 

1.  When  Essential,  475 

a.  In  General,  475 

b.  Several  Executions  on  Same  or  Separate  Judg- 

ments, 477 

2.  Who  May  Assert  Claim,  478 

a.  In  General,  478 

b.  Particular  Persons  Authorized,  479 
e.     Wife  May  Assert  Claim,  481 

d.     Where  Debtor  Is  Absent  or  Refuses    To    Make 
Claim,  482 

3.  How  Claim  Asserted,  483 

a.  In  General,  483 

b.  Exclusiveness  of  Statutory  Method,  486 
it 
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4.  Time  for  Asserting  Claim,  487 

a.  Asserting  at  Time  of  Levy,  487 

b.  Before  Sale,  488 

c.  In  Attachment  and  Garnishment  Proceedings,  492 

d.  In  Foreclosure  Proceedings,  494 

5.  Where  Claim  Made  or  Filed,  495 

6.  What  Claim  Should  Contain,  496 

a.  In  General,  496 

b.  Description  of  Property  and  Its  Value,  496 

c.  Time  When  Debt  Sued  on  Accrued,  497 

7.  Amendment  of  Claim,  497 

8.  Officer  Must  Regard  Claim,  498 

9.  Effect  of  Interposing  Claim,  .499 

10.    Claiming  Double  or  Successive  Exemptions,  500 

F.  Notice  of  Claim,  501 

G.  The  Schedule  and  Inventory,  502 

1.  In  General,  502 

2.  Where,  Filed  and  Recorded,  504 

3.  Form  and  Contents,  506 

4.  Subscribing  and  Verifying,  509 

5.  Objections  to,  and  Amendment,  511 
H.    Apprazsememf,  511 

1.  In  General,  511 

2.  Necessity  of  Demand  for,  514 

3.  Time,  Place  and  Conduct  of  Appraisement,  515 

4.  27ie  Appraisers,  515 

a.  Sw  Appointed,  515 

b.  Number  of  Appraisers,  516 

e.  W/w  May  ^e  aw  Appraiser,  516 

d.  Duties  of  Appraisers,  517 . 

e.  Oarf^  518 

5.  Signing  and  Verification,  518 

6.  Return  of  Appraisers,  518 

7.  -4mew<2meM£,  Correction  and  Setting  Aside  of  Ap- 

praisement, 518 

8.  Effect  of  Appraisement,  519 

I.     Contesting  the  Claim  of  Exemption  crnd  Hearing  There- 
on, 519 

1.  In  General,  519 

2.  When  and  Where  Contest  Made,  521 

3.  Duty  of  Officer  Upon  Contest,  522 

a.  To  Notify  Claimant  of  Contest,  522 

b.  To  Return  Facts  of  Contest  to  Court,  522 
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4.  How  Contest  Inaugurated,  522 

a.  In  General,  522 

b.  Bond,  523 

c.  Issue  Upon  Contest  of  Claim,  523 

5.  Trial  of  Contest,  523 

a.  By  Whom  Heard,  523 

b.  Burden  of  Proof,  524 

c.  Verdict,  Judgment,  and  Dismissal,  524 

d.  Appeal  From  Judgment  Upon  Hearing,  525 
J.     Selecting  the  Exemption,  525 

1.  Requirement  of  Selection,  525 

2.  Who  Must  Make,  529 

3.  When  To  Be  Made,  531 

4.  How  Made,  533 

E.    Returning  Exempt  Property  to  Debtor,  534 
L.    Setting  Apart  Exemption  to  the  Debtor,  535 

1.  In  General,  535 

2.  0w£  o/  W7ia£  £e£  Aside,  536 

3.  Exception  to  Allotment,  537 

M.    Surrendering  Non-Exempt  Property,  537 
N.    Claimant's  Remedies  for  Enforcement  and  Protection  of 
Exemption  Right,  538 

1.  Jurisdiction  and  Venue,  538 

2.  Criminal  Remedies,  539 

3.  Cii;#  Remedies,  540 

a.  Jw  Equity,  540 

(I.)     Ify  Injunction,  540 

(A.)     Zw  General,  540 

(B.)     Parses,  542 

(C.)     Pleadings,  542 
(II.)     .Aetam  To  Qwf  Tirte  and  To  Set  Off  Ex- 
emption, 543 

b.  At  Law,  543 

(I.)     In  General,  543 

(II.)     Mandamus,  545 

(III.)     EwZe  or  Motion,  545 

(IV.)     Acfa'ow  Z7pow  Contesting  Bond,  547 

'(iV.)     Actaw  ,/or  Damages,  548 

(A.)     Jw  General,  548 

(B.)     Form  of  Action,  548 

(C.)     Parses,  550 

(1.)     Plaintiff,  550 
(2.)     Defendant,  551 

XD.)    Plecfflng,  552 
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(VI.)    Actions  To  Recover  Possession  of  Exempt 
Property,  555 
(A.)     In  General,  555 
(B.)     Necessity  of  Demand  as  Prerequisite 

to  Action,  557 
(C.)     Parties,  557 

(1.)     Plaintiff,  557 
(2.)     Defendant,  558 
(D.)     Pleading,  559 
Trial,  559 

a.  Presumptions  and  Burden  of  Proof,  559 

b.  Questions  of  Law  and  Fact,  562 

c.  Instructions,  563 

d.  Verdict,  Findings  and  Judgment;  563 
Review  Upon  Appeal,  564 


0.    Waiver  of  Exemption,  564 

1.  Pleading  Waiver,  564 

a.  In  Complaint  To  Enforce,  564 

b.  As  Defense,  565 

2.  Contesting  Averment  of  Waiver,  565 

3.  Declaration  in  Judgment  and  Indorsement  on  Process, 

566 
P.     What  Property  Exempt,  567 


CROSS-REFERENCES: 


Ejectment; 
Husband  and  Wife; 


Public  Lands. 


As  to  allotment  of  homestead  and  exemption  in  bankruptcy  and  in- 
solvency proceedings,  see  the  titles  "Bankruptcy  Proceedings;"  "In- 
solvency." 

As  to  what  property  is  exempt  from  execution,  see  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

I.  HOMESTEADS.  —  A.  Definition,  Nature  and  Object.— A 
homestead  is  defined  to  be  a  person's  dwelling  place,  with  that  part  of 
bis  landed  property  which  is  about  and  contiguous  to  it.1 

ient  for  family  use,  and  the  lands 
used  for  the  purposes  thereof.  Ander- 
son's Law.  Die.  512.  Fla.— Oliver  v. 
Snowden,  18  Fla.  823,  835,  43  Am.  Bep. 
338.  111.— Smith  v.  Dennis,  163  III.  0"i 
635,  45  N.  E.  267.  Kan.— Morris  «. 
Brown,  5  Kan.  App.  102,  48  Pac.  750, 
751. 

For  other  definitions,  see  the  follow- 
ing: U.  S.— Watkins  v..  Little,  80  lea. 
321,   25   C.   C.  A.   438.     Ala.— Lyon  «. 


1.  Ark. — Williams  v.  Dorris,  31  Ark. 
466,  468;  Tumlinson  v.  Swinney,  22 
Ark.  400,  76  Am.  Dee.  432.  Kan. 
Linn  County  Bank  v.  Hopkins,  47  Kan. 
580,  28  Pae.  606,  27  Am.  St.  Rep.  309. 
Mo. — Perkins  v.  Quigley,  62  Mo.  498, 
503. 

A  homestead  is  the  dwelling  house  at 
which  the  family  reside,  with  the  usual 
and  customary  appurtenances,  includ- 
ing everything   necessary   and   conven- 
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Nature Homestead  exemption  is  peculiarly  •  an  American  institu- 
tion,2 existing  in  favor  of  the  poor  and  the  rich,  alike.3 


Hardin,  129  Ala.  643,  29  So.  777;  Jaf- 
frey  ft  McGough,  88  Ala.  648,  7  So. 
333;  MeGuire  v.  Van  Pelt,  55  Ala.  344. 
Ark.— Norris  ft  Kidd,  28  Ark.  485,  493. 
CaL— Civ.  Code,  §1237;  Reid  v.  Engle. 
hart-Davidson,  etc.  Co.,  126  Cal.  527, 
58  Pae.  1063,  77  Am.  St.  Eep.  206;  In  re 
Ligget,  117  Cal.  352,  49  Pac.  211,  59 
Am.  St.  Eep.  190;  Gaylord  v.  Place,  98 
Cal.  472,  478,  33  Pae.  484;  In  re  Noah, 

73  Cal.  590,  15  Pae.  290,  2  Am.  St.  Eep. 
834;  Ham  ft  Santa  Eosa  Bank,  62  Cal. 
125, 134,  45  Am.  Eep.  654.  Fla. — Brandies 
«.  Perry,  39  Fla.  172,  176,  22  So.  268, 
63  Am.  St.  Sep.  164;  Oliver  v.  Snow- 
den,  18  Fla.  823,  43  Am.  Eep.  338. 
Ga. — Heard  ft  Downer,  47  Ga.  629; 
Clements  ft  Lee,  47  Ga.  625.  Mo.— White 
ft  Spencer,  217  Mo.  242,  117  S.  W. 
20,  129  Am.  St.  Eep.  547;  Elliot  ft 
Thomas,  161  Mo.  App.  441,  143  S.  W. 
563.  Minn. — Ferguson  v.  Kumler,  27 
Minn.  156,  6  N.  W.  618.  Moat.— Eev. 
Code,  1907,  §4694;  Yerrick  ft  Higgins, 
22  Mont.  502,  57  Pae.  95.  Neb.— Meis- 
ner  v.  Hill,  92  Neb.  435,  138  N.  W. 
583;  Weatherington  v.  Smith,  77  Neb. 
369,  112  N.  W.  566;  Palmer  v.  Sawyer, 

74  Neb.  108,  103  N.  W.  1088;  Diekman 
ft  Birkhauser,  16  Neb.  686,  688,  21  N. 
W.  396.  N.  H.— Tucker  v.  Kenniston, 
47  N.  H.  267,  93  Am.  Dee.  425;  Hoitt 
ft  Webb,  36  N.  H.  158.  N.  D.— Mc- 
Canna  v.  Anderson,  6  N.  D.  482,  71 
N.  W.  769.  Ore.— Mansfield  v.  Hill,  56 
Ore.  400,  108  Pac.  1007,  s.  c,  107  Pac. 
471.  Tex. — Anderson  ft  Sessions,  93 
Tex.  279,  51  S.  W.  874,  55  S.  W.  1133, 

77  Am.  St.  Eep.  873.    Utah Gammett 

ft  Storrs,  15  Utah  336,  49  Pae.  642. 
Vt.— Thorp  ft  Wilbur,  71  Vt.  266,  44 
Atl.  339;  McKeough's  Est.  v.  Mc- 
Keough,  69  Vt.  34,  37  Atl.  275;  Keyes 
ft  Bump,  59  Vt.  391,  »  Atl.  598.  Wash. 
Bern.  &  Ball.  Ann.  Codes  &  St.,  1910, 
§528.  Wis.— Moore  v.  Smead,  89  Wis. 
558,  62  N.  W.  426;  Voelz  ft  Voelz,  88 
Wis  461,  60  N.  W.  707;  Jarvais  ft  Moe, 
is  Wis.  440;  Upman  ft  Second  Ward 
Bank,  15  Wis.  449. 

The  dwelling  house  upon  the  home- 
stead is  an  inseparable  part  of  it. 
There  can  be  no  homestead  without  a 
Place  of  family-dwelling,  either  actual, 
or  in  such  contemplation  as  amounts 
to  the  same  thing.  The  dwelling-house 
U  the  nucleus  of  all  the  homestead 


interests  and  affections,  and  hence 
whatever  homestead  selection  is  made 
must  include  the  family  roof -tree.  Peak 
v.  Lenora  State  Bank,  58  Kan.  485,  49 
Pac.  613.  "The  word  'homestead,'  does 
not  include  merely  the  dwelling-house, 
but  it  also  embraces  everything  con- 
nected therewith  which  may  be  used 
and  is  used  for  the  more  perfect  en. 
joyment  of  the  home,  such  as  out-houses 
for  servants,  for  stock,  or  property, 
gardens,  yards,  and  farming  land  to 
the  extent  of  one  hundred  and  sixty 
acres,  or  land  within  the  limits  of  an 
incorporated  town  or  city  to  the, extent 
of  one  acre."  Ashton  v.  Ingle,  20  Kan. 
670,  27  Am.  Eep.  197,  quoted  in  Mor- 
rissey  ft  Donohue,  32  Kan.  646,  648,  5 
Pac.  27. 

California. — "Both  in  the  Constitu- 
tion and  in  the  statute  the  word  'home- 
stead' is  used  in  its  ordinary  or  popular 
sense — or,  in  otheT  words,  its  legal 
sense  is  also  its  popular  sense.  It  rep- 
resents the  dwelling  house,  at  which 
the  family  resides,  and  with  the  usual 
and  customary  appurtenances,  including 
out-buildings  of  every  kind  necessary 
or  convenient  for  family  use  and  lands 
used  for  the  purposes  thereof.  If  sit- 
uated in  the  country,  it  may  include 
a  garden  or  farm.  If  situated  in  a 
city  or  town,  it  may  include  one  or 
more  lots,  or  one  or  more  blocks." 
Gregg  v.  Bostwick,  33  Cal.  220,  227, 
91  Am.  Dec.  637,  quoted  in  Kennedy  v. 
Gloster,  98  Cal.  143,  147,  32  Pac.  941; 
Estate  of  Delaney,  37  Cal.  176. 

Dower  To  Be  Distinguished. — "Dower 
and  homestead  rights  are  different  in 
character;  dower  is  a  life  estate  that, 
after  assignment,  may  be  sold  and  con- 
veyed as  other  estates.  The  homestead 
is  not  such  a  right  as  can  be  used  in 
any  manner  other  than  as  provided  by 
the  constitution."  Horton  ft  Hilliard, 
58  Ark.  298,  302,  24  S.  W.  242.  See 
the  title  "Dower,  Proceedings  To  Re- 
cover." 

2.  Barney  v.  Leeds,  51  N.  H.  253, 
261;  Bull  ft  Bowe,  13  S.  C.  355. 

The  preservation  of  a  homestead  for 
the  family  is  a  marked  feature  of  our 
law.  Southwick  v.  Davis,  78  Cal.  504, 
506,  21  Pac.  121. 

3.  Eiggs  ft  Sterling,   60  Mich.   643, 
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The  right  to  a  homestead4  and  to  enjoy  the  privileges  and  immunities 
incident  thereto,  is  purely  of  constitutional  and  statutory  creation,6 
nothing  like  it  being  known  at  common  law.6  It,  therefore,  gives  no 
greater  right  nor  estate  than  the 'statutes  create,7  and  can  be  limited 
according  to  the  legislative  will  in  any  respect,  and  at  any  time,8  the 
power  of  the  legislature  in  this  respect  being  limited  only  by  tne  fed- 
eral and  state  constitutions.9 


650,    27    N.   W.    705,    1    Am.    St.   Rep. 
554. 

It  is  for  the  support,  of  the  one,  and 
security  against  want  and  destitution 
for  the  other.  Riggs  v.  Sterling,  60 
Mich.  643,  650,  27  N.  W.  705,  1  Am. 
St.  Eep.  554. 

4.  Ala. — MeGuire  v.  Van  Pelt,  55 
Ala.  344;  Rottenberry  v.  Pipes,  53  Ala. 
447.  Ark. — Cherokee  Const.  Co.  v.  Har- 
ris, 92  Ark.  260,  122  S.  W.  485,  135 
Am.  St.  Rep.  177.  Cal. — Tappendorff  v. 
Moranda,  134  Cal.  419,  66  Pac.  491; 
Tyrrel  v.  Baldwin,  78  Cal.  470,  473,  21 
Pac.  116;  Zanone  v.  Sprague,  16  Cal. 
App.  333,  116  Pae.  989.  Colo. — Leppel 
v.  Kus,  38  Colo.  292,  88  Pac.  448;  Weare 
v.  Johnson,  20  Colo.  363,  38  Pae.  374; 
Wright  v.  Whittiek,  18  Colo.  54,  31  Pac. 
490.  la. — Floyd  County  v.  Wolfe,  138 
Iowa  749,  117  N.  W.  32;  Sayers  v.  Chil- 
ders,  112  Iowa  677,  84  N.  W.  938;  Hel- 
fenstein  v.  Cave,  3  Iowa  287.  Ky. 
Freeman  v.  Mills,  101  Ky.  142,  39  S.  W. 
826.  Miss. — Thorns  v.  Thorns,  45  Miss. 
263.  Mo. — Snodgrass  v.  Copple,  203  Mo. 
480,  101  S.  W.  1090  (dissenting  opinion, 
p.  293);  Kennedy's  Admr.  v.  Duncan, 
157  Mo.  App.  212,  137  S.  W.  299.  Mont. 
Yerrick  v.  Higgins,  22  Mont.  502,  509, 
57  Pac.  95.  Neb. — McLain  v.  Maricle, 
60  Neb.  353,  83  N.  W.  85.  Nev.— In  re 
Cook's  Estate,  34  Nev.  217,  23"3  117 
Pac.  27.  N.  H.— Barney  v.  Leeds,  51 
N.  H.  253.  Okla.— Holmes  v.  Holmes, 
27  Okla.  140,  147,  111  Pac.  220,  30  L. 
E.  A.  (N.  S.)  920.  Ore.— Hansen  v. 
Jones,  57  Ore.  416,  109  Pac.  868;  Mans- 
field v.  Hill,  56  Ore.  400,  107  Pac.  471, 
108  Pac.  1007.  S.  C— Burnside  v.  Wat- 
kins,  30  S.  C.  459,  9  S.  E.  518;  Myers 
v.  Ham,  20  S.  C.  522. 

5.  Tappendorff  v.  Moranda,  134  Cal. 
419,  66  Pac.  491. 

6.  Ala. — MeGuire  v.  Van  Pelt,  55 
Ala.  344,  353.  la — Sayers  v.  Childers, 
112  Iowa  677,  84  N.  W.  938.  Nev. 
In  re  Cook's  Estate,  34  Nev.  217,  233, 
117  Pac.  27.  N.  H — Barney  v.  Leeds, 
51  N.  H.  253,  261. 
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7.  Mansfield  v.  Hill,  56  Ore.  400, 107 
Pac.  471,  108  Pac.  1007. 

The  homestead  right,-  or  "estate  of 
homestead, "  is  a  special  or  particular 
interest  in  real  estate  created  by  stat- 
ute, and  the  character  of  the  interest 
thus  acquired  has  a  marked  variance 
in  the  different  states.  McLain  v. 
Maricle,  60  Neb.  353,  83  N.  W.  85. 

Their  extent  and  limitation  must  be 
ascertained  from  the  legislative  act. 
Wright  v.  Whittiek,  18  Colo.  54,  31 
Pac.  490;  Thorns  v.  Thorns,  45  Miss. 
263. 

The  homestead,  and  the  tests  by 
which  it  is  ascertained,  are  the  same, 
whether  the  question  arises  between 
those  claiming  the  homestead,  or  one 
of  them  and  a  vendee,  a  mortgagee,  a 
creditor,  or  the  heirs  of  the  deceased 
husband  or  wife.  There  is  not  one 
homestead  as  against  a  creditor,  and  a 
different  one  when  the  survivor  asserts 
his  or  her  claims  as  against  the  heirs 
of  the  deceased.  Estate  of  Delaney, 
37  Cal.  176. 

8.  Tyrrel  v.  Baldwin,  78  Cal.  470, 
473,  21  Pac.  116. 

9.  Towle  v.  Towle,  81  Kan.  675,  107 
Pac.  228,  27  L.  R.  A.  (N.  S.)  550n. 

"If  the  constitution  were  silent  on 
the  subject,  the  legislature  would  have 
the  power  to  enact  a  homestead  law. 
It  may  enact  legislation  extending- the 
homestead  right  beyond  that  guaranteed 
by  the  constitution,  'so  long  as  the 
extent  of  the  homestead  shall  be  in 
accordance  with  sound  policy  and  hu- 
manity, and  no  greater  than  shall  be 
reasonably  necessary  to  protect  the 
citizens  in  their  pursuits  necessary  to 
their  existence  and  well-being.'  .  .  • 
The  legislature  without  the  slightest 
interference  with  the  constitution  _  of 
the  state,  might  enact  a  law  declaring 
that  a  homestead  to  the  extent  of 
three  hundred  and  twenty  acres  or 
farming  land  or  of  two  acres  of  land 
within  the  limits  of  an  incorporated 
town  or  city  shall  be  exempt  from 
forced  sale,  because  all  the  legislative 
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Object.  —  The  object  of  these  provisions  is  the  protection  of  the  fam- 
ily in  the  possession  of  a  home  against  improvidence  and  want,10  and 
though  intended  and  created  in  the  interest  of,  and  for  the  benefit  of 
the  debtor,11  it  was  not  established  for.  the  benefit  of  the  husband  alone, 
but  for  the  benefit  of  the  family  as  well,12  and  of-society  in  general,13 
for  the  state  is  concerned  that  the  citizen  shall  not  be  divested  of  the 
means  of  support  and  reduced  to  pauperism.14 


1  power  the  people  possess  is  vested  in 
the  legislature,  and  there  is  nothing 
in  the  constitution  prohibiting  it  from 
extending  the  homestead  right.  The 
only  limitation  it  places  upon  the  legis- 
lature is  that  the  legislature  shall  enact 
no  law  restricting  the  homestead  right 
guaranteed  by  the  constitution."  Towle 
v.  Towle,  81  Kan.  675,  680,  107  Pac. 
228,  27  L.  E.  A.  (N.  S.)   550m 

10.  McCanna  v.  Anderson,  6  N.  D. 
482,  71  N.  W.  769. 

"It  was  an  enlightened  policy,  look- 
ing to  the  general  welfare  as  well  as 
to  that  of  the  individual  citizen,  which 
dictated  the  passage  of  the  homestead 
act;  and  the  obvious  intent  of  the  act 
is  to  secure  to  every  householder  or 
head  of  a  family  or  home,  a  place  of 
residence,  which  he  may  improve  and 
make  comfortable,  and  where  the  fam- 
ily may  be  sheltered,  and  live  beyond 
the  result  of  those  financial  misfortunes 
which  even  the  most  prudent  and 
sagacious  cannot  always  avoid."  Was- 
sell  v.  Tunnah,  25  Ark.  101,  quoted  in 
McCanna  v.  Anderson,  6  N.  D.  482,  71 
N.  W.  769. 

Similar  language  is  used  in  U.  S, 
Richardson  v.  Woodward,  104  Fed.  873 
44  C.  C.  A.  235.  Oal.— Cook  v.  Me- 
Christian,  4  Cal.  23;  Mills  v.  Stump,  20 
Cal.  App.  84,  128  Pac.  349.  la.— Char- 
less  v.  Lamberson,  1  Iowa  435,  63  Am. 
Dec.  457.  Tex.— Franklin  v.  Coffee,  18 
Tex.  413,  70  Am.  Dec.  292. 

"The  purpose  and  object  of  these 
laws  is  the  conservation  of  family 
homes;  to  secure  to  the  housekeeper 
with  a  family  the  possession  of  his 
home  where  he  may  shelter,  support, 
and  rear  his  family  without  constant 
danger  and  fear  of  judicial  writs  and 
the  auctioneer's  hammer.  They  were 
intended  to  merely  protect  the  pos- 
session and.  right  of  occupancy,  and 
not  to  provide  for  the  debtor  some- 
tmng  that  he  might  sell  or  barter  away, 
and  realize   $1,000   therefrom."      Me. 
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11.  Quigley  v.  MeEvony,  41  Neb. 
73,   82,  59   N.  W.   767. 

12.  TJ.  S. — In  re  Youngstrom,  153 
Fed.  98,  82  C.  C.  A.  232;  Richardson 
v.  "Woodward,  104  Fed.  873,  44  C.  C. 
A.  235.  Ark. — Montgomery  v.  Dane,  81 
Ark.  154,  98  S.  W.  715,  118  Am.  St. 
Rep.  37.  Cal. — Tyrrell  v.  Baldwin,  78 
Cal.  470,  21  Pac.  116;  Estate  of  Moore, 
57  Cal.  437;  Hannon  v.  Southern  Pac. 
E.  Co.,  12  Cal.  App.  350,  107  Pac.  335. 
la. — Green  v.  Farrar,  53  Iowa  426,  5 
N.  W.  557.  Kan.-^-Morris  v.  Ward,  5 
Kan.  239.  Mich. — Eagle  v.  Smylie,  126 
Mich.  612,  85  N.  W.  1111,  86  Am.  St. 
Eep.  562;  Eiggs  p.  Sterling,  60  Mich. 
643,  650,  27  N.  W.  705,  1  Am.  St.  Eep. 
554.  N.  C— Hughes  v.  Hodges,  102  N. 
C.  236,  9  S.  E.  437.  N.  D.— Tromsdahl 
v.  Nass,  146  N.  W.  719 ;  Dieter  v.  Fraine, 
20  N.  D.  484,  128  N.  W.  684.  Tex. 
Iken  &  Co.  v.  Olenick,  42  Tex.  195. 
Wash. — In  re  Feas's  Estate,  30  Wash. 
51,   70  Pac.  270. 

The  primary  purpose  of  the  home- 
stead right  is  to  preserve  a  home  for 
the  protection  of  the  family.  Hannon 
v.  Southern  Pac.  E.  Co.,  12  Cal.  App. 
350,  107  Pac.  335;  Iken  &  Co.  v.  Olenick, 
42  Tex.  195. 

13.  To  .  protect  the  family  from 
destitution,  and  society  from  the  dan- 
ger of  her  citizens  from  becoming 
paupers.     Morris  v.  Ward,  5  Kan.  239. 

14.  Eichardson  v.  Woodward,  104 
Fed.  873,  44  C.  C.  A.  235. 

' '  The  law  originated  in  the  wise  and 
humane  policy  of  securing  to  the  cit- 
izen, against  all  the  misfortunes  and 
uncertainties  of  life,  the  benefits  of  a 
home,  not  in  the  interest  of  himself, 
or,  if  a  married  man,  of  himself  and 
family  alone,  but  likewise  in  the  in- 
terest of  the  state,  whose  welfare  and 
prosperity  so  largely  depend  upon  the 
growth  and  cultivation  among  its  cit- 
izens of  feelings  of  personal  independ- 
ence, together  with  love  of  country 
and  kindred-sentiments  that  find  their 
deepest  root  and  best  nourishment 
where  the  home  life  is  spent  and  en- 
voi. XI 


296 


HOMESTEADS  AND  EXEMPTIONS 


B.  Construction  of  Homestead  Laws.  —  The  homestead  exemp- 
tion laws  are  not  in  derogation  of  the  common  law,  and  are  therefore  not 
subject  to  strict  construction,15  for  at  common  law  the  creditor  had 
no  right  to  sell  the  debtor's  land;16  but  they  are  remedial  measures  and 


joyed."  Ferguson  v.  Kumler,  27  Minn. 
156,  6  N.  W.  618. 

It  is  uniformly  held  that  homestead 
and  exemption  laws. are  in  subservience 
to  the  interest  that  the  public  has  in 
the  maintenance  and  protection  of  the 
home  of  the  individual  citizen.  Went- 
worth  v.  McDonald  (Wash.),  139  Pac. 
503. 

Says  Helm,  J.,  in  Barnett  v.  Knight, 
7  Colo.  365,  3  Pac.  747:  "Two  govern- 
ing principles  underlie  all  homestead 
legislation.  First.  The  beneficent  de- 
sign of  protecting  the  citizen  house- 
holder and  his  family  from  the  dan- 
gers and  miseries  of  destitution  con- 
sequent upon  business  reverses  or  upon 
calamities  from  other  causes,  and  Sec- 
ond. The  sound  public  policy  of  secur- 
ing the  permanent  habitation  of  the 
family,  and  cultivating  the  local  inter- 
est, pride  and  affection  of  the  indi- 
vidual, so  essential  to  the  stability  and 
prosperity  of  a  government."  Weare 
v.  Johnson,  20  Colo.   363,  38  Pac.  374. 

15.  Colo.— Edson-Keith  &  Co.  v.  Bed. 
well,  52  Colo.  310,  122  Pac.  392;  Weare 
V.  Johnson,  20  Colo.  363,  38  Pac.  374; 
Barnett  v.  Knight,  7  Colo.  365,  3  Pac. 
747.  Ind.— Kelley  v.  McPadden,  80  Ind. 
536.  Mich. — Biggs  v.  Sterling,  60  Mich. 
643,  648,  27  N.  W.  705,  1  Am.  St. 
Rep.  554.,  Mo. — Sperry  v.  Cook,  247 
Mo.  132,  152  S.  W.  318;  Brewington  v. 
Brewington,  211  Mo.  48,  109  S.  W.  723. 
Mont. — Lindley  v.  Davis,  7  Mont.  206, 
213,  14  Pac.  717. 

But  see:  Ga. — Pegram  v.  Hancock, 
105  Ga.  185,  31  S.  E.  419.  Idaho.— Bur- 
bank  v.  Kirby,  6  Idaho  210,  55  Pac. 
295,  96  Am.  St.  Rep.  260.  Minn.— Ol- 
son v.  Nelson,  3  Minn.  53.  N.  Y. — Allen 
p.   Cook,   26  Barb.   374. 

But  they  are  rather  the  limitation 
and  exclusion  of  that  exemption  which 
is  not  in  accordance  with  the  common 
law.  Eiggs  v.  Sterling,  60  Mich.  643, 
27  N.  W.  705,  1  Am.  St.  Eep.  554. 

16.  Weare  v.  Johnson,  20  Colo.  363, 
38  Pac.  374;  Barnett  v.  Knight,  7  Colo. 
365,  3  Pac.  747;  Lindley  v.  Davis,  7 
Mont.  206,  213,  14  Pac.  717. 

Historical.— "The  individual  or  fam; 
ily   home   is   one    of   the   evidences   of 
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modern  civilization.  It  is  recognized 
among  the  earliest  institutions  of  the 
common  law.  A  man's  dwelling-place, 
with  his  interest  in  the  land  •  lying 
about  and  contiguous  to  it,  was  always 
inalienable  and  indefeasible,  except 
when  required  by  the  sovereign,  or  for 
the  defense  of  the  state;  neither  could 
the  creditor  at  the  common  law,  sell 
any  of  his  debtor's  land  to  satisfy  his 
debt;  and  such  continued  to  be  the 
law  for  centuries,  and  for  a  long  time 
after  the  restrictions  upon  alienation 
had  been  substantially  removed.  3  BI. 
Comm.  418.  The  first  encroachments 
upon  the  exclusive  right  of  the  dehtor 
to  the  use  of  his  land  were  as  late  as 
the  statute  Westm.  2  (13  Edw.  1,  e. 
18),  and  not  until  the  1  and  2  Vict., 
c.  110,  was  the  creditor  permitted  to 
make  sate  of  his  debtor's  lands  to 
satisfy  his  debt.  The  writs  of  fieri 
facias  and  levari  facias  only  allowed 
the  taking  of  the  goods  and  profits 
of  the  debtor's  land.  The  sheriff  was^ 
not  allowed  to  disturb  the  debtor's 
occupancy  or  possession  of  his  lands, 
even  under  the  writ  elegit.  The  sheriff 
could  not  sell  the  land.  He  could  only 
take  possession  of-  half  the  debtor's 
land,  and  could  hold  it  no  longer  than 
the  profits  would  amount  to  enough  to 
satisfy  the  debt.  2  Inst.  395,  3  BL 
Comm.  160;  1  Roll.  Abr.  885.  It  is 
true  that  on  an  extent  under  statutes 
merchant  or  statutes  staple  the  debtor 
could  be  deprived  of  the  use  of  all 
his  land  for.  his  debt,  but  this  could 
only  be  done  when  he  had  consented 
to  the  judgment  (Pitz.  Nat.  Br.  131; 
3  Bl.  Comm.  419),  or  lien  under  which 
the  possession  was  taken.  It  is  only 
in  pursuance  of  statute  law  that  the 
right  of  the  creditor  to  have  his  debts 
satisfied  by  a  sale  of  his  debtor's  land 
ever  existed  in  this  country  or  in  Eng- 
land. The  homestead  exemption  in  our 
state  and  in  this  country  generally;,  is 
therefore  not  in  derogation  of  the  com- 
mon law,  but  it  is  rather  the  limita- 
tion and  exclusion  of  that  exemption 
which  is  not  in  accordance  with  the 
common  law."  Eiggs  v.  Sterling,  60 
Mich.  643,  647.  648,  27  N.  W.  705,  1 
Am.  St.  Rep.  554. 
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such  are  to  be  liberally,17  or  at  least  fairly  and  reasonably,  eon- 


17.  TJ.  S.— Pink  ft.  O'Neil,  106  .TJ.  S. 
272  1  Sup.  Ct.  325,  27  L.  ed.  196;  In  re 
Baker,  182  Fed.  392,  104  C.  C.  A.  602. 
©0.— Levy's  Estate,  141  Cal.  646,  75 
Pae  301,  99  Am.  St.  Eep.  92;  In  re 
Path's  Estate,  132  Cal.  609,  64  Pae. 
995;  Simonson  ft.  Burr,  121  Cal.  582, 
54  Pae.  87;  Quackenbush  v.  Eeed,  102 
Cal.  493,  37  Pae.  755;  Keyes  ft.  Cyrus, 
100  Cal.  322,  34  Pae.  722,  38  Am.  St. 
Bep.  296;  Southwick  ft.  Davis,  78  Cal. 
504,  21  Pae.  121;  Schuyler  ft  Brough- 
ton,  76  Cal.  524,  18  Pae.  436;  Zanone 
ft  Sprague,  16  Cal.  App.  333,  116 'Pae 
989.  Colo. — Edson-Keith  &  Co.  ft.  Bed- 
well,  52  Colo.  310,  122  Pae.  392;  Lepr 
pel  ft  Kus,  38  Colo.  292,  88  Pae.  448; 
Weare  ft  Johnson,  20  Colo.  363,  38  Pae. 
374;  Wright  ft  Whittick,  18  Colo.  54, 
58,  31,  Pae.  490;  Barnett  ft.  Knight,  7 
Colo.  365,  3  Pae.  747;  Jones  ft.  Olson, 
17  Colo.  App.  144,  67  Pae.  349.  Fla. 
Jetton  Lumb.  Co.  ft  Hall,  64  So.  440; 
Milton  ft.  Milton,  63  Fla.  533,  58  So. 
718.  Ga.— Bedding  ft  Lennon,  112  Ga. 
491,  37  S.  E.  711.  Idaho.— Mellen  ft. 
MoMannis,  9  Idaho  418,  75  Pae.'  98; 
Coughanonr  ft  Hoffman's  Estate,  2 
Idaho  290,  13  Pae.  231.  111. — Moore  ft. 
Flynn,  135  111.  74,  25  N.  E.  844;  Deere 
ft  Chapman,  25  111.  498,  79  Am.  Dee. 
350;  Perkins  ft.  Perkins,  122  111.  App. 
370.  Ind.— Gerin  ft  Kraner,  97  Ind. 
533;  Kelley  ft  MeFadden,  80  Ind.  536. 
la.— Floyd  County  ft  Wolfe,  138  Iowa 
749,  117  N.  W.  32;  Fox  v.  Waterloo 
Nat.  Bank,  126  Iowa  481,  104  N.  W. 
424;  Edmonds  ft  Davis,  122  Iowa  561, 
98  N.  W.  375;  Merchants  Nat.  Bank 
ft  Eyre,  107  Iowa  13,  77  N.  W.  498. 
Kan.— Ard  ft  Pratt,  61  Kan.  775,  60 
Pae.  1048;  Peak  ft  Lenora  State  Bank, 
58  Kan.  485,  49  Pae.  613;  Mitchell  ft. 
Milhhoan,  11  Kan.  617.  Mich.— Canney 
ft  Canney,  131  Mich.  363,  91  N.  W. 
620;  Biggs  ft  Sterling,   60  Mich.   643, 

f     27  N.  W.   705,   1   Am.    St.   Bep.    554; 

i  Bouchard  ft  Bourassa,  57  Mieh.  8,  23 
N.  W.  452;  Barber  ft  Borabeck,  36 
Mieh.  399.  Minn.— Jaenicke  ft  Foun- 
tain City  D.  Co.,  106  Minn.  442,  119 
N.  W.  60;  Lindberg  ft  Johnson,  93  Minn. 

'  267,  101  N.  W.  74;  Brown  ft  Hughes, 
89  Minn.  150,  94  N.  W.  438;  Kiewert 

f     ft  Anderson,  65  Minn.  491,   67  N.   W. 

!      1031,  60  Am.  St.  Bep.  487/    Miss Zu- 

koski  u.  Mclntyre,  93  Miss.  806,  47  So. 
435.     Mo.— Sperry  v.   Cook,    247    Mo. 


132,  152  S.  W.  318;  Brewington  ft 
Brewington,  211  Mo.  48,  109  S.  W.  723; 
Sharp  ft.  Stewart,  185  Mo.  518,  84  S.  W. 
963;  Meyer  ft.  Niekerson,  100  Mo.  599, 
IS  S.  W.  904;  Casebolt  ft.  Donaldson, 
67  Mo.  308.  Mont. — Yerrick  ft  Hig- 
gins,  22  Mont.  502,  510,  57  Pae.  95. 
Neb. — Quigley  ft.  McEvony,  41  Neb.  73, 
82,  59  N.  W.  767;  Guthman  ft  Guthman, 
18  Neb.  98,  24  N.  W.  435.  N.  O.— Kelly 
V.  McLeod,  81  S.  E.  455.  N.  D.— Dieter 
v.  Fraine,  20  N.  D.  484,  128  N.  W. 
684.  Ohio. — Sears  v.  Hanks,  14  Ohio 
St.  29?.  Okla.— Carter  v.  Pickett,  39 
Okla.  144,  134  Pae.  440;  Bockwood  ft 
St.  John,  10  Okla.  476,  62  Pae.  277. 
Tex.— Schneider  v.  Bray,  59  Tex.  668; 
Plow  Co.  ft.  Alten  (Tex.  Civ.  App.), 
Ill  S.  W.  973.  Utah. — Folsom  v.  Asper, 
25  Utah  299,  71  Pae.  315.  Wash.— Co- 
vert v.  Burger,  76  Wash.  454,  136  Pae. 
675.  Wis.— Seofield  ft.  Hopkins,  61  Wis. 
370,  21  N.  W.  259;  Krueger  ft.  Pierce, 
37  Wis.  269. 

"Being  remedial,  it  must  be  so  con- 
strued as  most  effectually  to  meet  the 
benevolent  end  in  view,  without  de- 
parting, however,  from  the  plain  and 
obvious  meaning  of  the  language  used 
in  the  act."  Deere  ft.  Chapman,  25  111. 
498.    • 

A  construction  of  homestead  laws 
unfavorable  to  the  debtor  should  nflt 
be  adopted  except  to  protect  creditors 
and  purchasers  against  fraud.  Bennett 
ft  Baird,  81  Ky.  554. 

Exceptions  and  provisos  in  such  stat- 
utes must  be  strictly  construed,  how- 
ever. Piatt  ft.  Piatt,  50  Fla.  594,  39 
So.  536.  Thus  an  amendment  provid- 
ing that  "no  mortgage  or  alienation 
of  any  kind  made  for  the  purpose  of 
securing  a  loan  or  indebtedness  upon 
the  homestead  property  shall  be  valid 
for  any  purpose  whatsoever,"  is  so 
restrictive  upon  the  right  of  a  citizen 
to  make  a  contract  as  to  require  a 
strict  construction,  and  can  be  applied 
only  to  cases  which  come  clearly  with- 
in its  letter  and  spirit.  Himmelmann 
ft.  Schmidt,  23  Cal.  117. 

Louisiana. — "This  law  (homestead 
law)  being  in  derogation  of  the  com- 
mon right  given  to  creditors  on  the 
property  of  their  debtors,  must  be 
strictly  construed. ' '  Todd  ft.  Gordy,  28 
La.  Ann.  666;  Fuselier  ft.  Buckner,  28 
La.  Ann.  594;   Crilly  ft  Sheriff,  25  La. 
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strued,  with  a  view  to  effect  their  objects  and  to  promote  justice,18  and 
in  favor  of  those  for  whose  benefit    the    exemption    is    intended.19 

But  whatever .  liberality  should  be  given  the  construction  of  home- 
stead exemption  laws,  they  ought  not  to  be  so  construed  as  to  give  the 
debtor  the  power  by  his  own  acts  to  deprive  others  of  rights  previously 
obtained  in  his  property,20  or  as  to  make  them  an  instrument  of  fraud 
or  imposition  upon  creditors;21  nor  should  the  courts  by  construction 
annex  to  such  statutes  consequences  not  fairly  within  their  purview 
or  intent.22  On  the  other  hand,  the  homestead  laws  must  not  be  so 
construed  as  to  render  them  valueless  in  the  very  cases  where  their 
protection  is  most  needed.23 

C.  How  Acquired  and  Asserted.  —  1.  In  General.  —  Many  of  the 
states  have  extended  this  bounty  to  the  householder  without  restriction 
or  qualification,  save  that  of  visible  occupancy  and  use;24  some  states, 
however,  have  seen  fit,  for  excellent  reasons,  to  require  of  him,  in  ad- 
dition to  occupancy,  an  election  as  to  whether  or  not  he  will  accept 
the  favor  offered.25    Ordinarily,  the  statutory  modes  of  creating  and 


Ann.   219;   Guillory  v.  Deville,   21  La. 
Ann.   686. 

18.  Cal. — Southwiek  v.  Davis,  78  C&L 
504,  21  Pac.  121.  Minn. — Jaenieke  v. 
Fountain  City  Drill  Co.,  106  Minn.  442, 
119  1ST.  W.  60.  Ore.— Wilson  v.  Peter- 
son, 136  Pac.  1187. 

The  system  of  homestead  provided 
for  by  the  constitution  is  voluntary, 
not  compulsory;  and  the  laws  enacted 
for  the  setting  apart  and  valuation 
thereof  should  be  so  construed  as  to 
harmonize  with  the  voluntary  charac- 
ter of  the  constitutional  system.  Bow- 
en  v.  Bowen,  55  G-a.  182. 

19.  Cal.— Tyrrell  v.  Baldwin,  78  Cal. 
470,  21  Pac.  116.  Fla.— Jetton  Dumb. 
Co.  v.  Hall,  64  So.  440.  la.— Floyd 
County  v.  Wolfe,  138  Iowa  749,  117 
N.  W.  32.  Minn Lindberg  v.  John- 
son, 93  Minn.  267,  101  1ST.  W.  74.  Neb. 
Quigley  v.  McEvony,  41  Neb.  73,  82,  59 
N.  W.  767. 

20.  Volker-Scowcroft  Lumb.  Co.  v. 
Vance,  36  Utah  348,  103  Pac.  970,  24 
L.  E.  A.  (N.  S.)  321. 

Where  the  affirmative  provisions  of 
the  homestead  act  provide  for  an  ex- 
emption against  any  judgment  rendered 
on  any  cause  of  action  accruing  since 
a  specified  date,  and  a  negative  sec- 
tion provides  that  the  law  shall  .not 
extend  to  any  judgment  rendered  upon 
any  contract  made  before  the  specified 
date,  the  affirmative  provision  controls 
and  the  law  does  not  apply  to  a  con- 
tract made  on  the  specified  date.  Ladd 
V.  Dudley,  45  N.  H.  61. 
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21.  Milton  v.  Milton,  63  Fla.  533,  58 
So.  718. 

22.  Colo.— Wright  v.  Whittick,  IS 
Colo.  54,  31  Pac.  490.  111.— Deere  0. 
Chapman,  25  111.  498,  79  Am.  Dec.  350. 
la,— Floyd  County  v.  Wolfe,  138  Iowa 
749,  117  N.  W.  32. 

The  court  should  not  by  interprets' 
tion  or  construction  unduly  extend 
their  scope  for  the  benefit  of  persons 
not  expressly  or  by  fair  implication 
included  in  the  list  of  its  beneficiaries. 
Floyd  County  v.  Wolfe,  138  Iowa  749, 
117  N.  W.  32. 

"It  is  true  that  it  is  the  policy  of 
the  law  to  favor  homesteads  to  a  cer- 
tain extent,  for  the  protection  and 
preservation  of  homes  and  families. 
But  there  is  a  limit  beyond  which  this 
policy  should  not  be  allowed  to  con- 
trol. It  should  not  be  invoked  for 
the  purpose  of  establishing  a  new  ap- 
plication and  interpretation  of  a  stafr 
ute,  contrary  to  its  true  meaning  and 
in  the  face  of  a  long-established  under- 
standing and  usage  based  on  its  true 
meaning."  Weber  v.  McCleverty,  149 
Cal.  316,  319,  86  Pac.  706. 

23.  Neumaier  v.  Vincent,  41  Minn. 
481,  43  N.  W.  376;  Jacoby  v.  Parkland 
Distilling  Co.,  41  Minn.  227,  43  N.  W. 
52. 

24.  Barnett  v.  Knight,  7  Colo.  365, 
3  Pac.  747.    See  infra,  I,  B,  2. 

25.  Barnett  V.  Knight,  7  Colo.  365,  3 
Pac.  747. 
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setting  apart  the  homestead  are  exclusive,26  and  therefore,  the  right  of 
homestead  must  be  asserted  in  the  mode,27  and  on  the  events,28  and 
at  the  time  prescribed  by  the  statute,28  or  the  protection  given  by  it  is 


26.  Ark.— Norris  v.  Kidd,  28  Ark. 
485.  CaL — Rosenthal  v.  Merced  Bank, 
110  Cal.  198,  203,  42  Pac.  640.  Ga. 
Brady  v.  Brady,  67  Ga.  368,  377.  S.  C. 
People's  Bank  v.  Briee,  47  S.  C.  134, 
24  S.  B.  1038;  Ex  parte  Brown,  37  S.  C. 
181,  15  S.  E.  926;  Myers  v.  Ham,  20 
S.  C.  522.  But  see  Adger  v.  Bostick,  12 
S.  C.  64,  "holding  that  "the  act  of  1873 
prescribes  the  mode  of  setting  apart  the 
homestead  where  it  is  claimed  out  of 
property  sought  to  be  subjected  to 
process,  but  does  not  preclude  the  court 
before  which  a  question  of  homestead 
arises  from  determining  that  question 
in  the  mode  employed  for  determining 
other  questions  of  law  or  fact. ' '  Contra. 
Toenes  v.  Moog,  78  Ala.  558. 

Georgia. — "The  jurisdiction  of  the 
setting  apart  and  assignment  of  home- 
steads under  the  constitution  of  1868 
is  conferred  by  statute  law  on  the 
ordinary,  and  he  must  pursue  the  mode 
and  order  therein  declared  in  the  dis- 
charge of  the  duty  tihus  imposed. 
When  he  deviates  from  that  order,  and 
undertakes  to  prescribe  one  to  suit  his 
own  convenience,  and  follows  that,  he 
is  acting  without  authority  of  law,  and 
his  action  is  illegal  and  void."  Brady 
V.  Brady,  67  Ga.  368,  377. 

Under  the  Iowa  code  (Code,  1907, 
§2979)  it  is  expressly  provided  that 
the  failure  to  file  a  plat  shall  not  ren- 
der .the  homestead  liable  where  other- 
wise it  would  not  be,  and  the  home- 
stead may  be  acquired  by  actual  oc- 
cupancy though  no  description  with  a 
plat  is  filed.  Mitchell  v.  West  (Iowa), 
93  N.  W.  380;  Hall  v.  Gottsche,  114 
Iowa  147,  86  N.  W.  257;  Green  v.  Far. 
rar,  53  Iowa  426,  5  N.  W.  557;  Mye 
v.  Walliker,  46  Iowa  306;  Yost  v.  Be- 
vault,  9  Iowa  60. 

An  announcement  by  the  debtor  to 
the  sheriff  or  bidders,  that  he  claims 
certain  property  as  his  homestead,  is 
not  sufficient  to  stop  a  sale.  Norris  v. 
Kidd,  28  Ark.  485. 

27.  Ala.— Chamboredon  v.  Fayet,  176 
Ala.  211,  57  So.  845;  Wright  v.  Grab- 
felder,  74  Ala.  460;  Martin  v.  Lile,  63 
Ala.  406;  Bottenberry  ».  Pipes,  53  Ala. 
447  Ark.— Jones  v.  Dillard,  70  Ark.  69, 
66  S.  W.  202;  Norris  v.  Kidd,  28  Ark. 
485.  Cal.— Tappendorffi  v.  Moranda,  134 


Cal.  419,  66  Pac.  491;  Eeidu  Englehart- 
Davidson,  etc.  Co.,  126  Cal.  527,  58  Pac. 
1063,  77  Am.  St.  Bep.  206.  Colo. — Leppel 
v.  Kus,  38  Colo.  292,  88  Pac.  448.  Ind. 
Graves  v.  Hinkle,  120  Ind.  157,  21  N.  E. 
328.  La. — Pruge  v.  Pulton,  120  La.  750, 
45  So.  595;  Bank  of  Jeanerette  v.  Stans- 
bury,  110  La.  301,  34  So.  452.  Mont. 
Yerrick  v.  Higgins,  22  Mont.  502,  509, 
57  Pac.  95.  Nev. — Lachman  v.  Walker, 
15  Nev.  422.  S.  C. — Myers  v.  Ham,  20 
S.  C.  522,  cited  with  approval  in  Ex 
parte  Brown,  37  S.  C.  181,  15  S.  E. 
926. 

"The  actual  homestead,  as  against 
everybody  who  has  not  a  better  title, 
becomes  impressed  with  the  legal  home- 
stead right  by  taking  the  proceedings 
prescribed  by  the  statute."  Spencer  v. 
Geissman,  37  Cal.  96,  99  Am.  Dec.  248, 
quoted  in  Gaylord  v.  Place,  98  Cal.  472, 
478,  33  Pae.  484. 

What  the  statute  has  specifically 
prescribed  as  a  requisite  for  impressing 
the  incidents  of  a  homestead  upon  a 
tract  of  land  is  mandatory,  and  can- 
not be  dispensed  with  (Tappendorff 
v.  Moranda,  134  Cal.  419,  66  Pac.  491; 
Yerrick  v.  Higgins,  22  Mont.  502,  510, 
57  Pac.  95).  Without  it  there  is  no 
homestead  possible.  Fruge  v.  Fulton, 
120  La.  750,  45  So.  595;  Bank  of 
Jeanerette  v.  Stansbury,  110  La.  301, 
34  So.  452. 

A  person  who  claims  the  exemption 
under  a  prior  law  cannot  obtain  exemp- 
tion under  the  latter  exemption  laws, 
unless  he  complies  with  their  provisions. 
But  the  last  law  does  not  operate  as 
a  protection  to  a  debtor  and  secure 
the  exemption  of  property,  if  under 
the  prior  law  it  was  not  entitled  to 
the  exemption  claimed.  Fruge  v.  Ful- 
ton, 120  La.  750,  45  So.  595. 

28.  Eottenberry  v.  Pipes,  53  Ala. 
447. 

29.  Ala. — Chamboredon  v.  Fayet, 
176  Ala.  211,  57  So.  845;  Bottenberry  v. 
Pipes,  53  Ala.  447.  Ind. — Graves  v.  Hin- 
kle, 120  Ind.  157,  21  N.  E.  328.  Neb. 
Rector  •».  Rotton,  3  Neb.  171.  Ore. 
Hansen  v.  Jones,  57  Ore.  416,  109  Pac. 
868. 

"The  right  does  not  exist  ipso  facto 
by  virtue  of  the  statute,  or  by  having 
the  lien  set  off  as  a  homestead,  or  regis- 
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waived.30  In  those  states,  however,  where  the  homestead  actually  oc- 
cupied is  absolutely  exempt,  the  statutory  method  of  alloting  the  home- 
stead is -not  exclusive,81  and  Where  it  has  not  been  set  aside  in  accordance 
with  the  statutes,  the  court,  upon  securing  control  of  the  homestead 
lands  may  have  the  appraisement  made,32  proceeding  as  near  as  may  be 
to  the  requirements  of  the  constitution  and  statutes  as  to  the  setting 
apart  of  same.33 

2.  By  Occupancy.  —  The  law  is  peremptory  in  some  states  that  the 
lien  of  a  judgment  or  other  process  does  not  attach  to  a  homestead 
and  therefore  the  claimant  is  not  required  to  perform  any  act,  dis- 
charge any  duty,  or  manifest  any  intention  to  avail  himself  of  this 
benefit,34  mere  occupancy  as  a  home,  particularly  where  the  homestead 


tered  before  the  docketing  of  the  judg- 
ment, but  only  when  claimed  as  a 
homestead  upon  a  levy  being  made." 
Hansen  v.  Jones,  57  Ore.  416,  109  Pae. 
868,   870. 

Under  a  statute  providing  for  the 
claiming  of  the  exemption  under  an 
assignment  for  the  benefit  of  creditors 
at  the  time  of  the  appraisement  of  the 
premises,  the  debtor  cannot  afteT  the 
sale  of  the  real  estate  in  discharge  of 
the  liens,  claim  the  exemption  in  the 
residue.  Graves  v.  Hinkle,  120  Ind.  157, 
21  N.  E.  328. 

30.  Rector  v.  Rotten,  3  Neb.  171, 
177. 

31.  Jordan  v.  Newsome,  126  N.  C. 
553,  36  S.  E.  154;  Benton  v.  Collins, 
125  N.  C.  83,  34  S.  E.  242,  47  L.  R.  A. 
33n;  Littlejohn  v.  Edgerton,  77  N.  C. 
379. 

32.  Benton  v.  Collins,  125  N.  C.  83, 
34  S.  E.  242,  47  L.  R.  A.  33n;  Little- 
john v.  Edgerton,  77  1ST.  C.  379. 

33.  Benton  v.  Collins,  125  N".  C.  83, 
34  S.  E.  242,  47  L.  R.  A.  33n;  Little- 
john v.  Edgerton,  77  N".  C.  379. 

84.  Ark. — Davis  v.  Day,  56  Ark. 
156,  19  S.  W.  502;  Lindsay  v.  Norrill, 
36  Ark.  545  (under  Act  of  1852).  Ga. 
Pinkerton  v.  Tumlin,  22  Ga.  165  (under 
Act  of  1841).  111.— Zander  v.  Scott, 
165  111.  51,  46  N.  E.  2;  Imhoff  v.  Lipe, 
162  111.  282,  44  N.  E.  ,493;  Charleston 
State  Bank  v.  Brooks,  109  111.  App.  51. 
Ky. — Hayden  v.  Robinson  &  Co.,  83  Ky. 
615.  Minn.— Ferguson  v.  Kumler,  25 
Minn.  183,  s.  c,  27  Minn.  156,  6  N.  W. 
618.  Miss.— Hand  v.  Winn,  52  Miss. 
784.  Mo.— Tapley  v.  Ogle,  162  Mo.  190, 
197,  62  S.  W.  431;  Peake  v.  Cameron, 
102  Mo.  568,  15  S.  W.  70;  Vogler  v. 
Montgomery,  54  Mo.  577.  N.  H Bar- 
ney v.  Leeds,  51  N.  H.  253;  Fletcher  v. 
State  Capital  Bank,  37  N.  H.  369. 

Vol.  XI 


"When  the  homestead  claimed  to  be 
protected  is  within  the  quantity  limited 
by  the  constitution,  and  .occupied  by 
the  owner,  such  occupancy  is  itself  evi- 
dence of  an  election  by  the  owner  of 
the  parcel  occupied,  and  a  notice  to  all 
of  its  true  character  as  a  homestead, 
and  of  his  selection,  and  the  extent 
thereof,  and  no  other  or  further  notice 
is  necessary  to  be  given  to  enjoy  the 
fullest  protection  of  the  law."  Biggi 
v.  Sterling,  60  Mich.  643,  27  N.  W.  705, 
1  Am.  St.  Rep.  554.  See  also  Evans  v. 
Grand  Rapids,  etc.  Co.,  68  Mich.  602, 
609,  36  N".  W.  687. 

In  Ferguson  v.  Kumler,  25  Minn.  183, 
an  instruction  that-  in  order  to  pre- 
serve his  homestead  exemption,  an 
execution  defendant  must  notify  the 
officer  who  is  about  to  levy  upon  his 
homestead  that  he  claims  the  same  as 
a  homestead,  and  must  give  the  officer 
a  description  of  it,  unless  he  is  ex- 
cused from  doing  so,  or  it  is  rendered 
unnecessary  for  him  to  do  so,  by  the 
acts  or  declaration  of  the  officer  at  the 
time  of  making  the  levy,  was  held 
erroneous.  The  court  said:  "The  stat- 
ute gives  the  exemption  absolutely,  and 
without  making  the  right  to  it  depend- 
ent upon  any  affirmative  action  upon 
the  part  of  the  person  claiming  it 
towards  an  officer  levying  or  about  to 
levy,  upon  it." 

Failure  to  assert  the  homestead  claim 
in  a  proceeding  by  scire  facias  to  re- 
vive a  judgment  does  not  preclude  the 
claimant  from  asserting  his  homestead 
right  by  an  action  of  ejectment.  Bur- 
ton v.  Look,  162  Mo.  502,  63  S.  W. 
112. 

Under  the  Arkansas  constitution  of 
1874,  a  judgment  founded  upon  a  debt 
contracted  thereunder  did  not  become  a 
lien  upon   so   much    of    the    debtor  s 
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is  within  the  statutory  limits  as  to  quantity  and  value,  being  a  sufficient 
designation  or  appropriation  as  a  homestead,35  provided  the  claimant 


property  as  constitutes  his  homestead. 
A  sale,  therefore,  of  such  homestead 
under  execution  did  not  convey  title 
as  against  one  who  claimed  under  a 
mortgage  executed  by  the  debtor  after 
rendition  of  the  judgment  and  before 
sale,  although  the  debtor  made  no  writ- 
ten or  other  selection  of  the  somestead 
as  exempt.  Davis  v.  Day,  56  Ark.  156, 
19  S.  W.  502. 

Illinois. — The  homestead  right  is  not 
waived  merely  because  it  is'  not  claimed 
before  the  sale  (Zander  v.  Scott,  165 
HI.  51,  46  N.  E.  2;  Imhoff  v.  Lipe,  162 
111.  282,  44  N.  E.  493),  since  the  sale 
of  a  homestead  would  be  without  legal 
authority.  Imhoff  v.  Lipe,  supra. 
35.  Ala.— Pollak  v.  McNeil,  100 
,  Ala.  203,  13  So.  937.  Ark.— Pullen  v. 
Simpson,  74  Ark.  592,  86  S.  W.  801; 
Davis  v.  Day,  56  Ark.  156,  19  S.  W. 
502;  Lindsay  v.  Norrill,  36  Ark.  545; 
Tumlinson  v.  Swinney,  22  Ark.  400,  76 
Am.  Dec.  432.  Cal.— Under  Act  of  1851; 
Moss  v.  Warner,  10  Cal.  296;  Taylor 
v.  Hargous,  4  Cal.  268,  60  Am.  Dec. 
606;  Cook  v.  McChristian,  4  Cal.  23. 
Ga.— Pinkerton  v.  Tumlin,  22  Ga.  165. 
HL— Bonnell  v.  Smith,  53  111.  375.  .  la. 
Mitchell  v.  West,  93  N.  W.  380;  Alley 
v.  Bay,  9  Iowa  509.  Ky. — Hayden  v. 
Robinson  &  Co.,  83  Ky.  615.  Mich. 
Evans  v.  Grand  Rapids,  etc.  Co.,  68 
Mich.  602,  609,  36  N.  W.  687;  Eiggs  v. 
Sterling,  60  Mich.  643,  27  N.  W.  705, 
1  Am.  St.  Rep.  554";  Thomas  v.  Dodge, 
8' Mich.  51;  Beecher  v.  Baldy,  7  Mich. 
488.  Contra,  People  v.  Plumsted,  2 
Mich.  465  (under  the  Act  of  1848). 
Minn.— Wilson  v.  Proctor,  28  Minn.  13, 
8  N.  W.  830;  Ferguson  v.  Kumler,  27 
Minn.  156,  6  N.  W.  618;  Barton  v. 
Drake,  21  Minn.  299.  Miss.— Letchford 
v.  Cary,  52  Miss.  791;  Hand  V.  Winn, 
52  Miss.  784;  Lessley  v.  Phipps,  49 
Miss.  790  (under  Code  of  1857).  Mo. 
Peake  v.  Cameron,  102  Mo.  568,  574, 
15  S.  W.  70.  Neb.— Hobson  v.  Hux- 
table,  79  Neb.  334,  112  N.  W.  658. 
OHa.— Comp.  Laws,  1909,  §3347;  Ball 
v.  Houston,  11  Okla.  233,  66  Pac.  358; 
Deford  17.  Painter,  3  Okla.  80;  41  Pac. 
98,  30  L.  R.  A.  722.  S.  C— King  v.  Mc- 
Carley,  32  S.  C.  264,  10  S.  E.  1075. 
Tenn.— First  Nat.  Bank  v.  Meaeham,  36 
S.  W.  724.  See  also  Hamby  v.  Lane, 
107  Tenn.  698,  64  S.  W.  1067,  89  Am. 


St.  Rep.  967.  Tex. — Coates  v.  Caldwell, 
71  Tex.  19,  8  S.  W.  922,  10  Am.  St. 
Rep.  725;  Barnes  p.  White,  53  Tex.  628. 
Utah. — Kimball  v.  Salisbury,  19  Utah 
161,  56  Pac.  973;  Kimball  v.  Lewis,  17 
Utah  381,  53  Pac.  1037.  Vt.— Danforth 
v.  Beattie,  43  Vt.  138.  Wash.— Prior 
to  Act  of  1895;  In  re  Feas's  Estate,  3fl 
Wash.  51,  70  Pac.  270;  Anderson  v. 
Stadlmann,  17  Wash.  433,  49  N.  W, 
1070;  Philbrick  v.  Andrews,  8  Wash.  7, 
35  Pac.  358. 

As  to  statutory  changes  in  some  of 
above  states,  requiring  a  declaration  of 
homestead,  see  infra,  I,  C,  3. 

For  methods  of  selecting  and  assert- 
ing homestead  where  premises  exceed 
in  value  or  area  the  statutory  limit, 
see  infra,  I,  E. 

In  Beecher  v.  Baldy,  7  Mich.  488, 
506,  the  court  said:  "We  think,  there- 
fore, that  where  the  whole  tract  owned 
and  occupied  by  the  debtor  does  not  ex- 
ceed the  quantity  mentioned  in  the  con- 
stitution, and  is  admitted  to  be  within 
the  prescribed  value,  the  law,  in  the  ab- 
scence  of  any  proof,  must  presume  the 
acceptance  by  the  debtor  of  the  benefit 
conferred  by  the  constitution,  to  the  full 
amount  of  the  constitutional  exemption ; 
and  this  upon  the  same  ground  that  the 
acceptance  of  a  grant. is  presumed;  that 
the  constitution  only  contemplates  a 
selection  when  it  is  necessary  .to  bring 
the  homestead  within  the  limitation,  as 
to  quantity  and  value,  specified  in  the 
instrument  and  as  a  means  of  separat- 
ing it  from  a  tract  of  larger  amount, 
or  greaterr  value,  and  defining  its 
boundaries. ' ' 

Where  the  homestead  is  absolutely 
exempt,  occupancy  being  all  that  is  re- 
quired, though  the  tract  levied  upon 
•exceeds  the  statutory  amount  allowed 
and  the  statute  provides  for  selection 
and  defining  by  metes  and  bounds  in 
such  cases,  there  need  be  no  claim 
made  to  the  offieer  making  the  levy. 
Any  sale  disregarding  the  homestead 
right  is  void.  Ferguson  v.  Kumler,  27 
Minn.  156,  6  N.  W.  618. 

Property  Belonging  to  Wife. — The 
fact  of  residence  is  sufficient  evidence 
of  selection  even  in  a  case  where  the 
property  belongs  to  the  wife.  Hobson 
v.  Huxtable,  79  Neb.  334,  112  N.  W. 
658.    But  see  Meigs  v.  Dibble,  73  Mich. 
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be  also  the  owner  of  the  property  claimed  as  homestead.36  But,  since 
the  statutes  exempting  the  homestead  do  no+.  undertake  to  exempt  a 
contemplated  future  homestead,37  mere  intention  to  occupy  the  prem- 
ises at  some  future  time  as  a  home  is  insufficient  to  impress  upon  them 
the  homestead  character,  unless  accompanied  by  physical  acts  manifest- 
ing such  intention,38  and  followed  by  actual    occupancy   within  a 


101,  40  N.  W.  935.  However,  sueh 
selection  must  be  made  with  the  con- 
sent of  the  wife,  though  her  consent 
will  be  presumed  from  the  actual  use 
of  the  property  as  a  homestead.  Hob- 
son  v.  Huxtable,  supra. 

Time  of  Occupancy. — Though  occu- 
pancy as  a  residence  beginning  after 
levy  but  before  sale  is  sufficient  in 
one  state  (Lessley  v.  Phipps,  49  Miss. 
790;  Trotter  v.  Dobbs,  38  Miss.  198), 
in  other  states,  mere  occupancy  at  time 
of  sale  is  not  sufficient,  it  must  exist 
at  the  time  of  levy^  (Sharp  v.  Stewart, 
185  Mo.  518,  84  S.  W.  963;  Jackson  v. 
Bowles,  67  Mo.  609;  Brooks  v.  Chatham, 
57  Tex.  31),  occupancy  at  time  of  levy 
being  sufficient  though  the  debt  was 
created  prior  thereto.  Sharp  v.  Stew- 
art, 185  Mo.  518,  84  S.  W.  963;  Fin- 
negan  v.  Prindeville,  83  Mo.  517. 

Under  the  United  States  Homestead 
Act  (Eev.  St.,  U.  S.,  §2296)  providing 
that  the  lands  acquired  as  homestead 
are  not  liable  for  debts  contracted 
prior  to  issuance  of  the  patent,  occu- 
pation after  issuance  of  patent  is  not 
required.  Adams  v.  White,  23  Fla.  352, 
2  So.  774. 

36.  Bouse  v.  C'aton,  168  Mo.  288,  67 
S.  W.  578,  90  Am.  St.  Eep.  456. 

37.  Mich.— Coolidge  v.  Wells,  20 
Mich.  79.  N.  H. — Currier  v.  Woodward, 
62  N.  H.  63.  Okla.— Ball  v.  Houston, 
11   Okla.   233,   66   Pac.   358. 

38.  U.  S.— Cowan  v.  Burchfield,  180 
Fed.  614  (Alabama);  In  re  Malloy,  179 
Fed.  942  (North  Dakota).  Ala.— Blum 
v.  Carter,  63  Ala.  235.  Ark. — Flowers 
v.  United  States  Fidelity,  etc.  Co.,  89 
Ark.  506,  117  S.  W.  547;  G-ebhart  v. 
Merchant,  84  Ark.  359,  105  S.  W.  1034; 
Shell  v.  Young,  78  Ark.  479,  95  S. 
W.  798;  Gibbs  v.  Adams,  76  Ark.  575, 
89  S.  W.  1008;  Williams  v.  Dorris,  31 
Ark.  466.  Fla. — Solary  v.  Hewlett,  18 
Fla.  756.  HI.— Home  Bldg.,  etc.  Assn. 
v.  McKay,  217  111.  551,  75  N.  E.  569, 
108  Am.  St.  Bep.  263,  reversing  118  111. 
App.  586  (declaration  of  intention  to 
third  person  insufficient).  la. — White  v. 
Danforth,  122  Iowa  403,  98  N.  W.  136j 
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Windle  v.  Brandt,  55  Iowa  221,  7  N. 
W.  517.  Kan.— McCrie  v.  Hixon  L.  Co, 
7  Kan.  App.  39,  51  Pac.  966;  Lenora 
State  Bank  v.  Peak,  3  Kan.  App.  698, 
44  Pae.  900.  Ky — Fant  v.  Talbot,  81 
Ky.  23.  Mich. — Evans  v.  Caiman  92 
Mich.  427,  52  N.  W.  787,  31  Am.  St 
Bep.  606;  Mills  v.  Hobbs,  76  Mich.  122, 
42  1ST.  W.  1084;  Deville  v.  Widoe,  64 
Mich.  593,  31  1ST.  W.  533,  8  Am.  St. 
Bep.  852;  Coolidge  v.  Wells,  20  Mich. 
79.  Mo. — Feurt  v.  Caster,  174  Mo.  289, 
73  S.  W.  576;  St.  Louis  Brew.  Assn. 
v.  Howard,  154  Mo,  445,  51  S.  W.  1046; 
Zollinger  v.  Dunnaway,  105  Mo.  App. 
36,  78  S.  W.  666.  Neb.— Hair  v.  Daven- 
port, 74  Neb.  117,  103  N.  W.  1042; 
Davis  v.  Kelly,  62  Neb.  642,  87  N.  W. 
347;  Clement,  Bane  &  Co.  v.  Kopietz, 
2  Neb.  (Unof.)  18,  95  N.  W.  1126. 
Okla. — Laurie  v.  Crouch,  139  Pac.  304; 
Ball  v.  Houston, '  11  Okla.  233,  66  Pac. 
358.  Tex.— O'Brien  v.  Woeltz,  94  Tex. 
148,  58  S.  W.  943,  59  S.  W.  535,  86 
Am.  St.  Bep.  829,  reversing  (Tex.  Civ. 
App.),  57  S.  W.  905;  Cameron  v.  Geb- 
hard,  85  Tex.  610,  22  S.  W.  1033,  34 
Am.  St.  Eep.  832;  Archibald  v.  Jacobs, 
69  Tex.  248,  6  S.  W.  177;  Fort  v.  Pow- 
ell, 59  Tex.  321;  Brooks  v.  Chatham,  ' 
57  Tex.  31;  Black  v.  Hanz  (Tex.  Civ. 
App.),  146  S.  W.  309;  Wiseman  v.  Wat- 
ters  (Tex.  Civ.  App.),  142  S.  W.  134; 
Parker  v.  Cook,  57  Tex.  Civ.  App.  234, 
122  S.  W.  419;  Dinwiddie  v.  Tims,  52 
Tex.  Civ.  App.  72,  114  S.  W.  400;  Cobb 
v.  Collins,  51  Tex.  Civ.  App.  63,  111 
S.  W.  760;  Johnson  v.  Burton,  39  Tex. 
Civ.  App.  249,  87  S.  W.  181;  Collier 
v.  Betterton,  8  Tex.  Civ.  App.  479,  29 
S.  W.  490.  Wis.-^Seofield  v.  Hopkins, 
61  Wis.  370,  21  N.  W.  259. 

To  constitute  a  valid  claim  of  home- 
stead, there  must  be  an  occupancy  in 
fact,  or  a  clearly  defined  intention  of 
present  residence  and  actual  occupa- 
tion, delayed  only  by  the  time  neces- 
sary to  effect  removal,  or  to  complete 
needed  repairs,  or  a  ■  dwelling-house  ni 
process  of  construction.  An  undefined, 
floating  intention  to  build  or  occupy 
at   some  future   time  is  not 
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reasonable  time  thereafter.39     The  application  of  this  rule,  however, 


And  this  intention  must  not  be  a  secret 
uncommunicated  purpose.  It  must  be 
shown  by  acts  of  preparation  of  visible 
character  or  by  something  equivalent 
to  this.    Blum  v.  Carter,  63  Ala.  235. 

"MeTe  mental  intention,  however, 
will  not  impress  upon  property  the 
homestead  right.  It  must  be  followed 
with  reasonable  promptness  by  outward 
acts  which  lead  directly  to  the  actual 
occupancy  of  the  property,  such  as 
erecting  buildings  thereon,  repairing 
the  same,  or  moving  furniture  or  other 
property  upon  the  land  preparatory 
to  taking  up  actual  residence  upon  it. ' ' 
In  re  Malloy,  179  Fed.  942. 

In  Williams  v.  Dorris,  31  Ark.  466, 
the  court  says:  "A  mere  intention  to 
build  a  dwelling  house  on  a  tract  of 
land  and  occupy  it  as  a  homestead, 
does  not  impress  it  with  that  char- 
acter until  the  intention  is  carried 
into  effect." 

Texas. — It  has  been  repeatedly  held 
by  the  courts  of  this  state  that  in- 
tention alone  is  not  sufficient  to  im- 
press upon  unoccupied  premises  the 
homestead  character.  We  think  the 
true  rule  deducible  from  the  adjudicated 
cases  is  not  that  intention  alone,  under 
all  circumstances,  is  insufficient  to  con- 
stitute a  homestead  dedication,  but 
that  in  each  instance  the  intention 
must  not  only  be  bona  fide,  but  must 
be  accompanied  by  some  conduct  or 
some  overt  act  on  the  part  of  the  claim- 
ant that  may  justly  be  considered  rea- 
sonable diligence  in  carrying  into 
execution  the  intention  to  actually  use 
and  occupy  the  premises  for  some  of 
the  purposes  of  a  home.  The  legal 
functions  of  the  overt  act,  or  conduct, 
which  it  is  said  should  accompany  the 
intention  in  order  to  impress  the  home- 
stead character  upon  unoccupied  prem- 
i  ises,  are  not  solely  to  show  the  bona 
fides  of  the  intention,  .but  to  manifest 
the  exercise  of  reasonable  diligence  to 
put  that  intention  into  effect  by  actual, 
ly  using  the  premises  as  a  home  in 
the  manner  contemplated  by  the  Con- 
stitution. It  must  be  bprne  in  mind 
that  the  real  object  of  this  provision 
is  to  extend  the  exemption  only  to 
premises  used  for  some  of  the  pur- 
poses of  a  home,  and  not  to  exempt 
a  designated  amount  of  realty.  Viewed 
in  that  light,  all  of  the  seeming  in- 


consistencies appearing  in  the  different 
cases  where  these  questions  have  been 
passed  upon  disappear.  Parker  v.  Cook, 
57  Tex.  Civ.  App.  234,  122  S.  W.  419. 
See  also  Cameron  &  Co.  v.  Gebhard,  85 
Tex.  610,  22  S.  W.  1033,  34  Am.  St. 
Rep.  832. 

But  Overt  Acts  Showing  Such  Inten- 
tion Are  Not  Always  Necessary. — Thus, 
lands  lying  adjacent  to  those  occupied 
by  one  as  a  homestead  become  upon 
their  acquisition  by  such  person  a  part 
of  the  homestead  by  the  mere  intent 
of  the  purchaser  without  overt  act, 
sufficient  notice  of  the  intent  being 
given  by  the  use  made  of  the  part 
to  which  the  new  purchase  is  ad- 
jacent. Crockett  v.  Templeton,  65  Tex. 
134. 

39.  U.  S.— Cowan  v.  Burchfield,  180 
Fed.  614  (Alabama).  Fla. — Drucker  v. 
Bosenstein,  19  Fla.  191.  la. — First  Nat. 
Bank  of  Stewart  v.  Hollinsworth,  78 
Iowa  575,  43  N.  W.  536,  6  L.  B.  A. 
92;  Civans  v.  Dewey,  47  Iowa  414; 
Elston  v.  Eobinson,  23  Iowa  208.  Kan. 
McCrie  v.  Hixtm,  etc.  Co.,  7  Kan.  App. 
39,  51  Pac.  966;  Lenora  State  Bank 
v.  Peak,  3  Kan.  App.  698,  44  Pac.  900; 
Edgerton  v.  Connelly,  3  Kan.  App.  618, 
44  Pac.  22.  Mont.— Power  v.  Burd,  18 
Mont.  22,  43  Pac.  1094.  Neb. — Hair  v. 
Davenport,  74  Neb.  117,  103  N.  W.  1042; 
Davis  v.  Kelly,  62  Neb.  642,  87  N.  W. 
347;  Clement,  Bane  &  Co.  v.  Kopietz, 
2  Neb.  (TJnof.)  18,  95  N.  W.  1126. 
Okla. — Laurie  v.  Crouch,  139  Pac.  304; 
Ball  v.  Houston,  11  Okla.  233,  66  Pac. 
358.  Wis.— Scofield  v.  Hopkins,  61  Wis. 
370,  21  N.  W.  259. 

In  Drucker  v.  Bosenstein,  19  Fla.  191, 
the  court  says:  "The  property  must, 
when  claimed  as  exempt,  be  stamped 
with  the  character  of  a  home  by  some 
circumstance  other  than  the  intention  to 
make  it  so.  A  bare  lot  unoccupied  can- 
not be  a  homestead.  Lumber  placed 
upon  it  for  the  purpose  of  building  is 
not  such  occupancy,  even  though  there 
may  be  a  contract  made  for  the  build- 
ing. ...  It  would  be  difficult  to  draw 
the  line  where  exemption  begins  to  at- 
tach to  unoccupied  lands  if  this  claim 
of  immunity  is  allowed." 

In  Cowan  v.  Burchfield,  180  Fed.  614, 
the  court  says:  "...  .  the  evidence 
in  this  case  does  not  disclose  a  clearly 
defined  intention  of  present  residence 
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has  been  attended  with  more  or  less  difficulty,  some  courts  applying 
it  more  liberally  than  others,  as  will  appear  from  the  illustrations 
cited  in  the  note.40 

3.  By  Recorded  Declaration  or  Schedule.  —  a.  In  General.  —  Un- 
der statutes  providing  for  a  homestead,  but  not  prescribing  a  method  of 
claiming  or  selecting  the  same,  no  declaration,    acknowledgment,  or 


and  actual  occupancy  delayed  only  by 
the  time  necessary  to  effect  removal,  or 
complete  needed  repairs,  or  a  dwelling- 
house  in  process  of  construction." 

"The  bona  fide  intention  of  acquiring 
the  premises  for  a  homestead,  with- 
out defrauding  any  one,  evidenced  by 
overt  'acts  in  fitting  them  to  become 
such,  followed  by  actual  occupancy  in 
a  reasonable  time,  must  be  held  to  give 
to  the  premises  answering  the  descrip- 
tion, prescribed  in  the  statute  the  char- 
acter of  a  homestead."  Seofield  v. 
Hopkins,   61   "Wis.    370,   21   N.   W.    259. 

Kentucky. — Where  thera  has  never 
been  an  actual  residence  and  use  of 
the  property  claimed,  as  a  home,  the 
mere  intention  to  so  occupy  it  at  some 
future  time  is  not  sufficient  to  create 
the  homestead.  There  must  be  an 
actual  occupancy  of  the  premises  as  a 
home.  Pant  v.  Talbot,  81  Ky.  23; 
Hansford  i>.  Holdam,  14  Bush  (Ky.) 
210;  Higgins  v.  Higgins,  25  Ky.  L. 
Eep.  1824,  78  S.  W.  1124;  Levy  v.  Eu- 
barts,  17  Ky.  I/.  Eep.  1370,  34  S.  W. 
1078;  Stovall  v.  Hibbs,  17  Ky.  L.  Eep. 
906,  32  S.  "W.  1087;  Thaeker  v.  Booth, 
9  Ky.  L.  Eep.  745,  6  S.  W.  460. 

40.  Where  the  premises  were  pur- 
chased with  the  intention  of  occupying 
them  as  a  homestead,  and  improvements 
were  made  upon  them,  for  the  pur- 
pose of  actual  occupancy  as  a  home, 
the  premises  were  a  homestead  within 
the  meaning  of  a  statute  providing  that 
liens  of  mechanics  will  not  attach  to 
any  homestead,  unless  the  contract  for 
the  improvements  is  reduced  to  writ- 
ing, and.  signed  by  the  owner.  Mills  v. 
Hobbs,  76  Mich.  122,  42  1ST.  W.  1084 
(under  Act  No.  270,  Laws,  of  1887,  §1, 
since  held  unconstitutional). 

Where  there  is  a  fixed  intention  by 
the  owner  of  a  lot  to  presently  occupy 
it  as  a  home,  accompanied  with  overt 
acts,  which  clearly  manifest  such  in- 
tention, such  as  fitting  up,  building,  or 
repairing  a  house  thereon  for  occu- 
pancy, followed  by  actual  moving  there- 
in, without  unreasonable  delay,  it 
might  have  the  effect,  at  least  in  equity, 
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of  impressing  the  homestead  character, 
so  as  to  render  the  property  exempt 
as  against  claims  arising  prior  to  actual 
occupancy  by  the  family.  Laurie  v. 
Crouch   (Okla.),  139  Pac.  304. 

Where  the  master  appointed  in  a 
suit  in  equity  to  enjoin  the  sale  of 
lands  on  execution  found  that  the 
orator  bought  and  improved  and  kept 
the  property  with  the  intention  of 
making  a  dwelling  for  himself  and  his 
mother,  the  orator's  intention  arid 
preparations  regarding  the  property 
were  sufficient  to  make  it  a  homestead. 
Hyser  v.  Mansfield,  72  Vt.  71,  47  Atl. 
105. 

Fencing  and  Erecting  House.— A  city 
lot  purchased  with  the  intention  of 
making  if  a  homestead  for  the  pur- 
chaser .  and  his  family  will  be  exempt 
from  levy  and  sale  on  execution  from 
the  time  of  purchase,  even  though  un- 
improved and  without  a  dwelling  there- 
on, if  the  purchaser  encloses  it  and 
uses  and  occupies  it  with  the  constant 
purpose  of  making  it  his  home,  and 
uses  the  proceeds  thereof,  and  such 
means  as  he  can  procure,  within  a 
reasonable  time,  to  erect  a  house  there- 
on for  his  family,  provided  it  does  not 
exceed  in  quantity  and  value  the  con- 
stitutional limit.  Deville  v.  Widoe,  64 
Mich.  593,  31  N.  W.  533,  8  Am.  St. 
Eep.  852. 

Placing  upon  the  premises  unhewn 
logs,  for  the  purpose  of  erecting  there- 
on the  humblest  cabin,  with  a  bona  fide 
intention  to  occupy  as  soon  as  the  cabin 
can  be  built,  secures  the  right.  Cam- 
eron v.  Gebhard,  85  Tex.  610,  22  S.  W. 
1033,  34  Am.  St.  Eep.  832. 

Where  the  presence  of  legal  obstacles 
prevent  actual  occupancy  or  further 
preparation  therefor,  a  mere  intention 
coupled  with  declaration  or  acts  show- 
ing such  intention  is  sufficient  to  secure 
the  right  of  homestead.  Foley  v.  Hott- 
kamp,  28  Tex.  Civ.  App.  123,  66  S.  W. 
891. 

Where  the  claimant  is  prevented  by 
sickness  in  his  family  from  occupying 
the  premises,  a  mere  intention  to  oo- 
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cupy  the  premises  as  a  homestead,  ac- 
companied by  acts  of  such  character  as 
to  show  such  intention  is  sufficient. 
White  v.  Wadlington,  78  Tex.  159,  14 
S  W.  296;  Hardin  v.  Neal,  32  Tex.  Civ. 
App.  335,  74  S.  W.  334. 

Leased  Premises, — Where  actual  oc- 
cupancy of  lands,  purchased  with  an 
intention  to  occupy  the  same  as  a  home- 
stead, is  prevented  by  reason  of  an 
unexpired  lease  thereon,  existing  at  the 
time  of  such  purchase,  such  intention, 
if  carried  out  within  a  reasonable  time 
after  such  lease  expires,  is  sufficient  to 
exempt  the  premises  from  the  lien  of 
a  judgment  existing  at  the  time  of 
such  purchase,  or  which  may  be  ren- 
dered previous  to  the  actual  occupancy 
or  residing  on  such  premises.  Hanlon 
V.  Pollard,  17  Neb.  368,  22  N.  W.  767. 

User  as  Showing  Intention. — Using 
the  premises  upon  which  it  is  sought 
to  impress  the  homestead  character  in 
the  same  manner,  after  the  user  has 
acquired  an  estate  therein  which  would 
support  a  homestead,  as  before  such 
acquisition,  is  not  a  sufficient  manifesta- 
tion of  intent  to  create  the  right.  Crab- 
tree  v.  Whiteselle,  65  Tex.  111. 

Sending  one's  family  to  another  state 
with  the  intention  of  taking  up  one's 
residence  there  at  some  future  time, 
when  he  had  disposed  of  his  property 
in  the  state  of  his  actual  residence  is 
not  sufficient  to  impress  land  in  the 
former  state  with  the  homestead  char- 
acter, as  there  is  no  present  intention 
of  occupying  it  as  a  home  and  place 
of  residence.  Gebhart  v.  Merchant,  84 
Ark.  359,  105  S.  W.  1034,  wherein  the 
court  said:  "There  is  a  marked  differ- 
ence between  a  present  intention,  mani- 
fested by  some  of  the  usual  acts  of 
personal  oceupancy,  to  occupy  real  es- 
tate as  a  homestead,  and  the  mere  oc- 
currence of  some  of  the  usual  acts  of 
personal  occupancy  without  a  present 
intention  to  make  it  the  homestead.  In 
the  one  case  the  impressment  of  the 
homestead  character  is  complete,  while 
in  the  other  it  is  not.  Thus  a  man 
may  move  a  portion  of  his  household 
furniture  into  a  house  with  the  present 
intention  to  make  it  his  home,  and 
the  impressment  would  be  complete, 
even  though  death,  destruction  of  the 
house  by  fire  or  the  levying  of  process 
upon  the  property  might  intervene  be- 
fore actual  occupancy  could  be  com- 
pleted.   Gill  v.  Gill,  69  Ark,  596.    On 


the  other  hand,  the  man  might  move 
his  furniture  into  the  house  with  only 
the  intention  to  make  it  his  home  at 
a  future  time  on  the  happening  of 
some  other  contingency,  and  the  im- 
pressment would  not  be  complete. 
Gibbs  v.  Adams,  supra.  In  the  case  just 
cited  the  wife  of  the  homestead  claim. 
ant  had,  under  his  direction,  moved  a 
part  of  their  furniture  and  household 
goods  into  a  house  on  the  real  estate 
claimed  as  a  homestead,  and  Mr.  Jus- 
tice Riddiek,  speaking  for  the  court, 
said:  'The  evidence  makes  it  very 
doubtful  as  to  whether  Mrs.  Gibbs  ever 
had  any  present  intention  of  occupying 
the  cabin  on  this  lot  as  a  home.  She 
may  have  formed  the  intention  of  oc- 
cupying it  at  some  future  time  after 
it  had  been  repaired  and  rendered  fit 
for  a  habitation,  but  the  intention  to 
make  it  her  home  in  the  future  did  not 
protect  it  from  the  attachment  lien.'  " 

Where  Claimant  Dies  During  Erection 
of  Dwelling  Upon  Property. — Though  a 
decedent  was  living  near  premises  upon 
which  he  was  building  a  house,  and 
intended  upon  its  completion  to  occupy 
it  as  his  home,  it  was  nevertheless  not 
considered  as  impressed  with  the  home- 
stead character  so  as  to  be  exempt 
from  sale  for  his  debts,  where  he  died 
before  its  final  completion  and  occu- 
pancy. Shell  v.  Young,  78  Ark.  479,  95 
S.  W.  798. 

Where  Premises  Said. — A  mere  inten- 
tion to  make  a  lot  adjoining  one  on 
which  a  man  and  wife  have  their 
dwelling  a  part  of  a  homestead,  and 
the  subsequent  building  of  a  kitchen 
on  such  adjoining  lot,  will  not  make 
that  lot  part  of  the  homestead  if  be- 
fore the  building  of  the  kitchen,  the 
husband,  then  owner  of  the  lot,  has 
sold  and  conveyed  it  to  another  person. 
Grosholz  v.  Newman,  21  Wall.  (U.  S.) 
481,  22  L.  ed.  471. 

Residing  on  Homestead. — Preparation 
for  Change. — Where  a  person  has  a 
homestead,  and  resides  upon  it,  placing 
improvements  upon  another  parcel  of 
land  with  the  intention  to  remove 
thereto  as  a  home,  will  not  make  such 
latter  pareel  the  homestead  of  that 
person  prior  to  an  abandonment  of  the 
former,  since  one  cannot  enjoy  two 
homes  at  the  same  time.  Sharp  v. 
Johnston   (Tex.),  19  S.  W.  259. 

A  mere  verbal  promise  of  the  hus- 
band that  he  will  return  and  use  cer- 
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record  is  necessary,  mere  occupancy  being  sufficient.*1  Indeed,  in  the 
absence  of  any  statute  regulation  on  the  subject,  the  filing  of  notice 
in  the  recorder's  office  of  the  county  could  have  no  legal  verity,42  and 
would  not  be  conclusive  on  purchasers  or  creditors.43 

Statutes,   however,  in  many  states  provide  for  the  making  of  a  claim 
to  a  homestead  by  a  written  declaration,  certificate,  or  schedule.44   This 


tain  premises  as  a  homestead  will  not 
create  or  pass  to  the  wife  a  right  of 
homestead  in  such  premises.  Greenman 
v.  Greenman,  107  111.  404. 

41.  Moss  v.  Warner,  10  Gal.  296; 
Taylor  v.  Hargous,  4  Cal.  268,  60  Am. 
Dec.  606n;  Cook  v.  McChristian,  4  Cal. 
23.  See  also  Levins  ■;;.  Bovegno,  71 
Cal.  273,  279,  12  Pac.  161;  Tipton  v. 
Martin,  71  Cal.  325,  12  Pac.  244,  and 
supra,  I,  C,  2. 

Washington. — Prior  to  the  law  of 
1895,  there  was  no  provision  for  a 
formal  declaration  of  homestead,  and 
mere  occupancy  of  property  as  a  home 
under  the  law  then  existing  amounted 
to  a  selection  of  a  homestead.  In  re 
Feas's  Estate,  30  Wash.  51,  70  Pac. 
270;  Anderson  v.  Stadlmann,  17  Wash. 
433,  49  Pac.  1070;  Philbrick  v.  Andrews, 
8  Wash.  7,  35  Pac.  358. 

42.  Cook  v.  McChristian,  4  Cal.  23; 
Beecher  v.  Baldy,  7  Mich.  488,  509. 

43.  Cook  v.  McChristian,  4  Cal.   23. 

44.  U.  S.— Nevada  Bank  of  S.  F.  v. 
Treadway,  17  Fed.  887,  Nevada  statute. 
Ala.— Code,  1907,  §4168;  Clark  v.  Spen- 
cer, 75  Ala.  49,  under  Code,  1876,  §2828. 
Cal. — Civ.  Code,  §1262  (where  owner 
husband  or  head  of  family) ;  §1266 
(where  owner  person  other  than  head 
of  a  family) ;  Beid  v.  Englehart-David- 
son,  etc.  Co.,  126  Cal.  527,  58  Pac. 
1063,  77  Am.  St.  Eep.  206;  Boreham  v. 
Byrne,  83  Cal.  23,  23  Pac.  212;  Far- 
ley v.  Hopkins,  79  Cal.  203,  21  Pac. 
737;  Clements  v.  Stanton,  47  Cal.  60. 
Conn.— Gen.  St.,  1902,  §4065.  Fla. 
Gen.  St.,  1906,  §2520.  Ga.— Code,  1910, 
§3417;  Piedmont,  etc.  Assn.  v.  Bryant, 
115  Ga.  417,  41  S.  E.  661;  Bedding  v. 
Lennon,  112  Ga.  491,  37  S.  E.  711;  Mar- 
crum  V.  Washington,  109  Ga.  296,  34 
S.  E.  585.  Idaho.— Bev.  Codes,  1908, 
§3198  (where  owner  husband  or  other 
head  of  family),  §3202  (where  owner 
person  other  than  head  of  family) ; 
Coughanour  v.  Hoffman's  Estate,  2 
Idaho  290,  13  Pac.  231.  Ia»— Code, 
Supp.,  1907,  §2979  (providing  for  a 
written  description  and  plat).  La. — Act 

,  114,  1880,  p.  140  (Const.  &  Bev.  Laws, 
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1904,  p.  778);  Fruge  v.  Fulton,  120  La. 
750,  45  So.  595.  Me.— Bev.  St.,  1903, 
c.  83,  §66;  Lawton  v.  Bruee,  39  Me.  484. 
Mass. — Bev.  Laws,  1902,  c.  131,  §2.  Miss. 
Code,  1906,  §§2148-9  (statutory  form); 
Wiseman  v.  Parker,  73  Miss.  378,  19  So. 
102.  Mont.— Bev.  Codes,  1907,  §4719. 
Nev.— Bev.  Laws,  1912,  §2142;  Lack 
man  v.  Walker,  15  Nev.  422.  N.  Y. 
Gilberts'  Ann.  Code  Civ.  Proc,  1906, 
§1398.  N.  D.— Bev.  Codes,  1905,  §5066; 
Foogman  v.  Patterson,  9  N.  D.  254,  83 
N.  W.  15.  Tex.— 1  Sayles  Civ.  St.,  1898, 
Art.  2404;  Morris  v.  Pratt,  53  Tex.  Civ. 
App.  181,  116  S.  W.  646.  Utah.— Comp. 
Laws,  1907,  §1150.  Va.— Code,  1904, 
§3631.  Wash.— Bern.  &  Ball.  Ann. 
Codes  &  St.,  1910,  §558;  Snelling  v. 
Butler,  66  Wash.  165,  119  Pac.  3;  Hoot 
way  v.  Thompson,  56  Wash.  57,  105 
Pac.  153;  Donaldson  v.  Winningham,  48 
Wash.  374,  93  Pac.  534,  125  Am.  St. 
Eep.  937;  Whitworth  v.  McKee,  32 
Wash.  83,  72  Pac.  1046.  W.  Va. 
Code,  1906,  §1329  (statutory  form); 
Holt  v.  Williams,  13  W.  Va.  704;  Spei- 
del  &  Co.  v.  Schlosser,  13  W.  Va.  686. 

No  application  to  the  court  is  re- 
quired. Georgia  Code,  1910,  §3417; 
Marcrum  v.  Washington,  109  Ga.  29<i, 
34  S.  E.  585. 

The  schedule  is  not  only  to  give  no- 
tice to  the  public  of  the  fact  that  a 
homestead  has  been  claimed,  but  also 
of  the  identity  of  the  property.  Har- 
ris v.  Hill,  1  Ga.  App.  425,  58  S.  B. 
124. 

In  Colorado,  a  declaration  or  claim 
of  homestead  is  provided  for  only 
where  the  title  of  the  property  does 
not  appear  of  record.  Colo.  St.  Ann,, 
1911,  §2951. 

Rural  and  Urban  Homesteads.— Where 
the  statutes  provide  for  rural  and 
urban  homesteads  and  provide  for  a 
designation  of  record  as  to  the  rural 
homestead,  such  provision  is  not  ap- 
plicable to  urban  homestead  and  any 
written  designation  of  an  urban  home- 
stead is  invalid.  Actual  occupancy  is 
a  conclusive  designation  against  winch 
no  written  declaration  to  the,  contrary 


HOMESTEADS  AND  EXEMPTIONS 


307 


provision  is  the  exclusive  one  in  some  jurisdictions,  and  unless  .complied 
with  there  can  be  no  right  of  homestead  though  there  be  actual  occu- 
pancy.45 And  on  the  other  hand,  the  mere  filing  of  a  declaration  of 
homestead  is  not  sufficient  unless  the  place  selected  is  actually  occupied 
as  a  home.46  Though  the  legislature  may  provide  that  homesteads  ac- 
quired under  a  preceding  act  shall  not  be  subject  to  execution  unless  a 
declaration  of  homestead  be  filed  for  record  within  a  specified  time,47 
in  the  absence  of  such  a  provision,  a  statute  requiring  the  filing  of  a 
declaration  of  homestead  is  not  retroactive.48 


can  be  considered.  Pellat  v.  Decker,  72 
Tex.  578,  10  S.  W.  696;  Ruhl  v.  KaufE- 
man,  65  Tex.  723. 

45.  Cal. — Boreham  v.  Byrne,  83  Cal. 
23,  23  Pac.  212.  Ky. — Welch  v.  Spragins, 
98  Ky.  279,  32  S.  W.  943,  construing 
the  statute  of  Virginia.  Me.— Lawton 
v.  Bruce,  39  Me.  484.  Nev — Lachman 
v.  Walker,  15  Nev.  422.  Term. — Threat 
v.  Moody,  87  Tenn.  143,  9  S.  W.  424, 
under  code,  1858,  which  was  repealed 
hy  Acts  of  1870.  But  see  Morris  v. 
Pratt,  53  Tex.  Civ.  App.  181,  116  S.  W. 
646,  holding  that  "the  purpose  of  these 
articles  (of  the  statute)  is  clearly  to 
provide  a  means  by  which  the  home- 
stead right  of  the  family  in  a  definite 
part  of  a  large  tract  of  land  upon 
which  the  family  resides,  may  be  fixed 
as  against  creditors  of  the  husband, 
and.  cannot  be  construed  as  a  limitation 
upon  the  power  of  the  husband  to 
otherwise  designate  the  portion  of  the 
land  which  he  desires  to  hold  for  home- 
stead purposes,  the  only  limitation  upon 
his  right  in  this  regard  being  that  he 
cannot  by  such  designation  exclude  his 
place  of  residence." 

A  statute  providing  that  "when  the 
homestead  of  a  family  .  .  .  is  a  part 
of  a  larger  tract  or  tracts  of  land 
than  is  exempted  from  forced  sale," 
is  only  applicable  when  the  homestead 
forms  part  of  a  larger  tract,  there  be- 
ing no  necessity  for  a  statutory  desig- 
nation in  other  cases.  Radford  v.  Lyon, 
65  Tex.  471,  476. 

In  Washington  there  is  no  home- 
stead right  in  property  acquired  since 
the  passage  of  the  Act  of  1895  (Laws 
1895,  p.  109)  unless  a  declaration  of 
homestead  is  executed  and  filed  as 
therein  required.  Hookway  v.  Thomp- 
son, 56  Wash.  57,  105  Pac.  153;  Donald- 
son v.  Wiffiningham,  48  Wash.  374,  93 
Pac.  534,  125  Am.  St.  Rep.  937;  W.hit- 
worth  p.  McKee,  32  Wash.  83,  72  Pae. 


Under  the  Iowa  statute  (Code,  Supp., . 
1907,  §2979)  the  failure  of  the  owner 
to  make  his  description  and  plat  and 
have  the  same  recorded  does  not  ren- 
der the  homestead  liable  upon  levy. 
Hall  v.  Gottsche,  114  Iowa  147,  86  1ST. 
W.  257;  Green  v.  Farrar,  53  Iowa  426, 
5  N.  W.  557;  Linscott  v.  Lamart,  46 
Iowa  312;  Nye  v.  Walliker,  46  Iowa 
306.- 

46.  Cal. — Boreham  v.  Byrne,  83  Cal. 
23,  23  Pae.  212.  Fla. — Drueker  v. 
Rosenstein,  19  Fla.  191;  Oliver  v.  Snow- 
den,  18  Fla.  823,  836,  43  Am.  Rep.  338. 
La. — Bank  of  Jeanerette  v.  Stansbury, 
110  La.  301,  34  So.  452. 

Connected  with  such  act  there  must 
be  actual  occupancy.  It  is  not  neces- 
sary that  a  dwelling  house  should  be 
upon  the  premises;  he  might  with  his 
family  reside  in  a  tent  set  upon  poles 
or  a  cabin  erected  upon  it  while  build- 
ing his  house,  and  such  occupation 
would  give  to  it  the  character  of  a 
homestead  and  protect  it  under  The 
statute  from  forced  sale.  Drueker  v. 
Rosenstein,  19  Fla.  191. 

Continued  occupancy,  however,  is  not 
necessary  to  the  retention  of  a  -home- 
stead under  a  statute  providing  that  a 
homestead  can  be  abandoned  only  by  a 
declaration  of  abandonment,  or  a  grant 
thereof.  Lewis  v.  Mauerman,  35  Wash. 
156,  76  Pac.  737.  See  also  infra,  I,  I, 
2,  b. 

47.  Noble  v.  Hook,  24  Cal.  638.  But 
see  Whitworth  v.  McKee,  32  Wash.  83, 
100,  72  Pac.  1046,  in  which  it  is  said 
the  prior  homestead  is  a  vested  in- 
terest, and  is  more  than  a  mere  priv- 
ilege. 

48.  Whitworth  v.  MeKee,  32  Wash. 
83,  72  Pac.  1046. 

Such  later  statute  does  not  repeal 
the  prior  laws  so  as  to  destroy  all  the 
then  existing  homesteads  and  thus 
make  subject  to  execution  real  prop- 
erty which  at  the  time  of  its  passage 
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b.  Who  Must  Make  Declaration.  —  Under  some  statutes,  the  right 
to  select  by  a  statutory  declaration  or  plat  belongs  solely  to  the  owner 
of  the  lands,  in  which  it  is  sought  to  create  the  exemption  ;49  and  if  he 
fails  to  do  so,  the  court  may,  it  has  been  ^held,  order  a  selection  for 
him.50  Under  such  statutes,  if  the  husband  during  his  life  fails  to 
file  such  declaration  the  widow  cannot  file  a  declaration  of  homestead 
upon  his  lands.51  But  the  wife,  where  she  is  the  owner,  may  make  the 
declaration  and  selection,  though  she  be  living  separate  and  apart  from 
her  husband,  and  it  will  be  conclusive  in  the  absence  of  bad  faith  upon 
her  part.52 

Joinder  of  Husband  and  Wife Ordinarily,  the  husband,  as  head  of 

the  family,  may  make  the  declaration  without  the  wife's  joinder  in 
the  instrument,53  and  some  statutes  expressly  provide  that  the  home- 
stead may  be  selected  by  the  husband  or  wife,  or  either  of  them,M 
except  where  the  homestead  is  selected  from  the  wife's  separate  prop- 
erty, in  which  case  she  is  required  by  some  statutes  to  join  in  the 
declaration.55  The  joinder  of  husband  and  wife,  in  the  declaration 
though  unnecessary,  does  not  affect  its  validity.58 


was  not  subject  thereto.  "That  this 
was  not  the  legislative  intent  is  evi- 
dent from  the  act  itself.  There  is  no 
express,  repeal  of  the  existing  laws,  and 
so  far  from  purporting  to  destroy  exist- 
ing homesteads  the  act  permits  home- 
steads of  increased  value  to  be  ac- 
quired, and  provides  a  more'  efficient 
means  for  their  admeasurement  and 
protection.  If,  therefore,  the  intent  of 
the  legislature  is  allowed  to  govern, 
there  was  clearly  no  destruction  of  the 
existing  homesteads.  But  perhaps  the 
better  reason  is  that  a  homestead  in 
this  state  is  in  the  nature  of  a  vested 
interest,  or  a  species  of  estate  which, 
when  once  acquired,  is  not  destroyed 
by  the  mere  repeal  of  the  statute 
authorizing  its  acquisition,  but  can  be 
relinquished  only  by  the  voluntary  act 
of  the  person  holding  it."  Whitworth 
v.  McKee,  32  Wash.  83,  100,  72  Pac. 
1046. 

Under  a  constitutional  provision  pro- 
viding that  no  subsequent  law  should 
impair  or  affect  any  .homestead  right 
'  previously  existing,  a  subsequent  stat- 
ute requiring  registration  of  the  home- 
stead cannot  affect  a  homestead  ac- 
quired under  the  preceding  statute 
where  no  registration  was  required. 
Gamier  v.  Joffrion,  39  La.  Ann.  884, 
2  So.  797;  Thomas  v.  Guilbeau,  35  La. 
Ann.  927. 

49.     Townsend  l>.  Blanchard,  117  Iowa 
36,  42,  90  N.  W.  519;  Hall  v.  Gottsche, 
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114  Iowa  147„  86  N.  W.  257;  Wiseman 
v.  Parker,  73  Miss.  378,  19  So.  102. 

Iowa. — Under -the  old  law  either  the 
husband  or  wife  could  make  the  selec- 
tion, whether  owner  or  not.  Townsend 
v.  Blanchard,  117  Iowa  36,  42,  90  N. 
W.  519;  Henderson  v.  Eainbow,  76  Iowa 
320,  41  N.  W.  29;  Lowells.  Shannon, 
60  Iowa  713,  15  N.  W.  566. 

50.  Townsend  v,  Blanchard,  117  Iowa 
36,  42,  90  N.  W.  519. 

51.  Wiseman  v.  Parker,  73  Miss.  378, 
19  So.  102. 

52.  Ehrck  v.  Ehrck,  106  Iowa  614, 
76  N.  W.  793,  68  Am.  St.  Eep.  330, 
action  by  husband  to  set  aside  selection 
by  wife. 

53.  McGaughey  ■».  American  Nat. 
Bank,  41  Tex.  Civ.  App.  191,  92  S.  W. 
1003;  Pickett  v.  Gleed,  39  Tex.  Oiv. 
App.  71,  86  S.  W.  946. 

Iowa. — The  statute  does  not  require 
the  location  of  the  homestead  by  metes 
and  bounds  to  be  made  by  joint  action 
of  husband  and  wife,  but  provides  that 
"the  owner,  husband  or  wife,  may 
select  the  homestead  and  cause  it  to 
be  platted."  Hall  v.  Gottsche,  114 
Iowa  147,  86  N.  W.  257. 

54.  Cal.  Civ.  Code,  §1262;  dement? 
v.  Stanton,  47  Cal.  60. 

55.  Cal.  Civ.  Code,  §1239;  Simonson 
v.  Burr,  121  Cal.  582,  54  Pac.  87;  Nev. 
Bev.  Laws,   1912,   §2142. 

56.  Husband  and  Wife  Joining. 
That  the  husband  and  wife  joined  a 
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c.  The  Declaration.  —  (I.)  Formal  Requisites —  Such  statutes  pro- 
vide that  the  declaration  or  certificate  be  signed57  or  subscribed,68  and 
sworn  to  by  the  party,59  or  executed  and  acknowledged  in  the  same 
manner  as  a  conveyance  of  real  property.60 


making  the  declaration  shows  a  full 
compliance  with  the  provisions  whether 
the  premises  he  regarded  as  the  com- 
munity property  of  the  spouses  or  the 
separate  property  of  the  wife.  That 
both  joined  in  the  declaration  does  not 
affect  its  validity  though  upon  com- 
munity property.  Simonson  v.  Burr, 
121  Cal.  582,  54  Pac.  87. 

57.  CaL— Clements  v.  Stanton,  47 
CaL  60,  under  early  statute.  Fla. — Gen. 
St.,  1906,  §2520.  Me.— Eev.  St.,  1903, 
c.  83,  §66.  Mass. — Eev.  Laws,  1902,  e. 
131,  §2.  Nev.— Eev.  Laws,  1912,  §2142. 
Va.— Code,  1904,  §3631. 

58.  Ala.  Code,  1907,  §4168;  Gilbert's 
Ann.  Code  Civ.  Proc.   (N.  Y.)   §1398. 

59.  Ala.  Code,  1907,  §4168;  La.  Act, 
114,  1880,  p.  140;  Const.  &  Eev.  Laws, 
1904,  p.  778;  Fruge  v.  Fulton,  120  La. 
750,  45  So.  595. 

60.  Cal.— Civ.  Code,  §§1262,  1266; 
Eeid  v.  Englehart-Davidson,  etc.  Co., 
126  Cal.  527,  58  Pac.  1063,  77  Am.  St. 
Eep.  206;  Kennedy  v.  Gloster,  98  Cal. 
143,  32  Pac.  941;  Farley  v.  Hopkins, 
79  Cal.  203,  21  Pac  737;  Clements  v 
Stanton,  47  Cal.  60,  explained  in  Beck 
v.  Soward,  76  Cal.  527,  18  Pac.  650. 
Idaio.— Eev.  Codes,  1908,  §3198;  Bur- 
bank  v.  Kirby,  6  Idaho  210,  55  Pac. 
295,  96  Am.  St.  Eep.  260.  Mass.— Eev. 
Laws,  1902,  c.  131,  §2,  sealed,  acknowl- 
edged and  recorded.  Mont. — Eev.  Codes, 
1907,  §4719.  Nev.— Eev.  Laws,  1912, 
§2142,  signed  and  acknowledged.  N.  Y. 
Gilbert's  Ann.  Code  Civ.  Proc,  §1398. 
N.  D.— Eev.  Code,  1905,  §5066.  Utah. 
Comp.  Laws,  1907,  §1150,  execute  and 

.  acknowledge.  Wash.— Bern.  &  Ball. 
Ann.  Codes  &  St.,  1910,  §558;  Covert 
v.  Burger,  76  Wash.  454,  136  Pac  675 
(unacknowledged  declaration  is  invalid) . 
W.  Va.— Code,  1906,  §1329;  Speidel  & 
Co.  v.  Schlosser,  13  W.  Va.  686;  Holt 
v.  Williams,  13  W.  Va.  704. 

The  contents  and  record  of  the  in- 
strument avail  nothing,  unless  it  has 
been  executed  with  the  formality  re- 
quired by  the  statute.  Covert  v.  Burger, 
76  Wash.  454,  136  Pac.  675. 

Who  May  Take  Acknowledgment  of 
Declaration.— A  deputy  county  clerk 
has  authority  to  take  the  acknowledg- 


ment of  a  declaration  of  homestead 
(Emmal  v.  Webb,  36  Cal.  197,  205), 
as  has  a  court  commissioner  (Malone 
v.  Bosch,  104  Cal.  680,  38  Pac.  516). 
The  official  character  of  the  officer 
taking  the  acknowledgment  sufficient- 
ly appears  from  a  description  of  "W. 
H.  Hill,  county  clerk  in  and  for  the 
county  of  El  Dorado,  state  of  Califor- 
nia. ' '  Southwick  v.  Davis,  78  Cal.  504, 
21  Pac.  121. 

Sufficient  Certificate  of  Acknowledg- 
ment.— A  certificate  of  acknowledg- 
ment of  a  declaration  of  homestead  was 
held  sufficient  though  it  did  not  state 
that  the  person  making  the  declaration 
was  known  to  the  officer  taking  the 
same  to  be  the  same  person  "whose 
name  is  subscribed  to  the  within  in- 
strument." Southwick  v.  Davis,  78 
Cal.  504,  21  Pac.  121. 

Where  a  special  form  of  acknowledg- 
ment is  prescribed  for  married  women 
it  must  be.  strictly  followed.  Kennedy 
v.  Gloster,  98  Cal.  143,  32  Pac.  941;. 
Beck  v.  Soward,  76  Cal.  527,  18  Pac. 
650. 

The  certificate  must  be  attached  to 
the  declaration,  and  the  paper  may  then 
be  filed  for  record,  and  constitute  a 
homestead  (Kennedy  v.  Gloster,  supra) ; 
but  if  the  certificate  is  not  made  in 
substantial  conformity  to  the  require- 
ments of  the  statute,  the  paper  is  not 
entitled  to  record,  and  if  filed  and 
recorded,  it  will  not  constitute  a.  home- 
stead. Kennedy  v.  Gloster,  supra;  Bur- 
bank  v.  Kirby,  6  Idaho  210,  55  Pac. 
295,  96  Am.  St.  Eep.  260. 

However,  if  the  wife  files  a  declara- 
tion of  homestead  when  no  special  form 
of  acknowledgment  was  required  for 
conveyances  by  married  women,  it  is 
effectual  though  a  later  statute  require 
a  special  form  of  acknowledgment  for 
conveyances  by  married  women.  Clem- 
ents v.  Stanton,  47  Cal.  60,  explained, 
in  Beck  v.  Soward,  70  Cal.  527,  18 
Pac.  650. 

Amendment  of  Certificate. — The  cer- 
tificate of  acknowledgment  may  be 
amended,  but  not  as  against  a  creditor 
who  has  by  attachment,  judgment  or 
other  means,   acquired   a   lien   on  the 
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(II.)  Contents  of  Declaration.  —  If  the  statute  or  statutes  under  which 
the  homestead  exemption  is  claimed  provide  for  several  classes  of  ex- 
emptions, the  declaration  or  certificate  should  express  clearly  the  ex- 
emption claimed,"  and  if  the  claimant  owes  debts  falling  within  more 
than  one  of  the  classes,  then  he  should,  in  his  declaration  and  claim, 
specify  what  property  he  selects  under  each  one  of  the  classes,62  desig- 
nating what  part  the  occupant  claims,  if  the  premises  out  of  which 
the  claim  is  made  are  in  excess  of  the  statutory  amount.63 

Description  of  Land  Claimed.  —  The  statutes  universally  require  that 
the  declaration  describe  the  selected  land  so  that  it  may  be  known  and 
identified  with  reasonable  certainty,64  and  unless  it  does  so  identify 
a  tract,  coming  within  the  requirements  qf  the  statute  as  to  quantity, 
there  is  no  prima  facie  correct  and  valid  claim,65  especially  where  the 
statute  gives  the  creditor  no  method  of  contesting  the  selection  in  case 
it  is  not  within  such  limit.66  But  the  description  need  not  be  any  more 
particular  than  in  a  conveyance.67    "While,  if  the  declarant  describes 


premises  claimed  as  a  homestead.  Bur- 
bank  v.  Kirby,  6  Idaho  210,  55  Pac. 
295,  96  Am.  St.  Eep.  260. 

61.  Lawton  v.  Bruee,  39  Me.  484. 

62.  'Clark  v.  Spencer,  75  Ala.  49. 
"We   do  not  mean  to  say  he  should 

file  a  schedule  of  his  debts.  Sufficient 
if  he  say,  as  to  debts  contracted  be- 
tween the  time  the  constitution  of  1868 
went  into  operation,  and  April  23d, 
1873,  he  selects  and  claims  the  follow- 
ing (not  exceeding  eighty  acres) ;  and 
so  on,  for  each  class  of.  debts  he  may 
owe."     Clark  v.  Spencer,  75  Ala.  49. 

63.  Clark  v.  Spencer,  75  Ala.  49. 

64.  Ala.— Code,  1907,  §4168;  Block 
v.  George,  83  Ala.  178,  183,  4  So.  836. 
Cal. — Civ.  Code,  §1263;  Donnelly  v. 
Tregaskis,  154  Cal.  261,  97  Pac.  421; 
Jones  v.  Gunn,  149  Cal.  687,  87  Pac. 
577;  Harris  v.  Duarte,  141  Cal.  497,  70 
Pac.  298,  75  Pac.  58;  Bead  -v.  Bahm,  65 
Cal.  343,  4  Pac.  Ill;  Ham  v.  Santa 
Eosa  Bank,  62  Cal.  125,  45  Am.  Rep. 
654.  Fla.— Gen.  St.,  1906,  §2520.  Idaho. 
Rev.  Codes,  1908,  §3199;  Mellen  v.  Me- 
Mannis,  9  Idaho  418,  75  Pac.  98.  La. 
Act  114,  1880,  p.  140;  Const.  &  Rev. 
Laws,  1904,  p.  778.  Mont.— Rev.  Codes 
1907,  §4720.  Nev.— Rev.  Laws,  1912, 
§2142.  N.  Y.— Gilbert's  Ann.'  Code  Civ. 
Proe.,  §1398.  N.  D.— Eev.  Codes,  1905, 
§5067.  Utah.— Comp.  Laws,  1907,  §1151. 
Va.— Code,  1904,  §3631.  Wash.— Bern. 
&  Ball.  Ann.  Codes  &  St.,  1910,  §559. 
W.  Va.— Code,  1906,  §1329. 

Mistake  in  Description  Not  Aided  by 
Statement  of  Residence. — While  the 
Statute  requires  that  the  declaration 
of  homestead  must  contain  a  statement 
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that  the  person  making  it  is  residing 
on  the  premises  described,  if  the 
declarant  makes  a  mistake  and  gives 
a  description  of  land  upon  which  she 
does  not  reside,  her  statement  that'  she 
resides  upon  the  land  cannot  enlarge 
its  boundaries.  Harris  v.  Duarte,  141 
Cal.  497,  70  Pac.  298,  75  Pac.  58. 

Amendment. — Though  the  schedule 
fails  to  definitely  and  exactly  de- 
scribe the  land,  it  is  amendable  in 
this  respeet.  Bedding  v.  Lennon,  112 
Ga.  491,  37  S.  E.  711  (land  described 
more  fully  by  metes  and  bounds). 

65.  Block  v.  George,  83  Ala.  178,  4 
So.  836;  Yerrick  v.  Higgins,  22  Mont. 
502,  57  Pac.  95. 

66.  Yerrick  v.  Higgins,  22  Mont.  502, 
508,  57  Pac.  95,  lirmtmg  Mitchell  ft 
McCormick,  22  Mont.  249,  252,  56  Pae. 
216.    See  infra,  I,  B,  7. 

67.  In  re  Ogburn,  105  Cal.  95,  38 
Pae.  498;  Schuyler  v.  Broughton,  76 
Cal.  524,  18  Pac.  436;  Ornbaum  ft 
Creditors;  61  Cal.  455. 

The  following  description  was  held 
not  to  be  void  for  uncertainty:  "The 
lot  of  land  and  premises  situated  in 
the  Lompoc  Valley,  county  of  Santa 
Barbara,  state  of  California,  bounded 
and  described  as  follows:  'Being  the 
northwest  quarter  of  subdivision  No. 
11,  as  laid  down  on  the  official  map  of 
Lompoc  Valley  Company's  lands  and 
contains  forty  acres  of  land,  more  or 
less."  Schuyler  v.  Broughton,  76  Cal. 
524,  18  Pac.  436. 

Description  by  reference  to  a  map 
which  is  not  produced  in  evidence  or 
shown  to  be  recorded  is  not  sufficient. 
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certain  property  and  also  shows  that  he  claims  other  property  which 
he  does  not  describe  therein,  the  declaration  is  insufficient,68  a  de- 
scription of  premises  not  the  subject  of  a  homestead  does  not  invalidate 
the  declaration  as  to  that  clearly  subject  to  such  exemption.69 

Value  of  Land.  —  The  statutes  sometimes  require  that  it  also  contain 
an  estimate  of  the  actual  cash  value  of  the  premises;70  but  the  declara- 


DoimeUy  V.  Tregaskis,  154  Cal.  261,  97 
Pac  421,  the  court  distinguishing  In  re 
Ogb'um,  105  Cal.  95,  38  Pac.  498. 

Description  toy  reference  to  recorded 
deed  and  map  held  sufficient.  Quack- 
enbush  v.  Seed,  102  Cal.  493,  499,  37 
Pac.  755. 

Description  by  Name. — Where  the 
land  sought  to  be  claimed  as  a  home- 
stead is  described  by,  the  name  it  is 
commonly  known  by,  it  is  designated 
with  sufficient  certainty,  and  other  er- 
roneous descriptions  by  legal  sub- 
divisions, which  would  otherwise  ren- 
der the  declaration  fatally  defective 
for  want  of  a  sufficient  description  of 
the  homestead  premises,  may  be  dis- 
regarded. Estate  of  Geary,  146  Cal 
105,  79  Pac.  855. 

68.  Jones  v.  Gunn,  149  Cal.  687,  87 
Pac.  577,  the  court  saying1  that  the  ad- 
dition of  words  showing  an  intention 
to  claim  other  property  could  not  be 
disregarded,  as  the  claim  was  not  for 
the  lands  sufficiently  described,  but 
that  they  with  other  lands  are  claimed 
and  an  investigation  of  the  records 
would  not  disclose  to  a  third  party  what 
specific  lands  were  claimed. 

69.  King  v.  Gotz,  70  Cal.  236,  11 
Pac.  656  (wherein  the  description  of  the 
premises  in  the  declaration  of  homo- 
stead  included  a  part  of  a  lot  not  oc- 
cupied by  the  claimant);  Pellat  v. 
Decker,  72  Tex.  578,  10  S.  W.  696 
(designated  lands  included  eity  lot, 
there  being  no  urban  homestead); 
Smith  v.  Van  Slyke  (Tex.  Civ.  App.), 
139  S.  W.  619  (designated  lands  ex- 
ceeded statutory  amount  exempted). 

70.  Cal— Civ.  Code,  1909,  §2163;  Jones 
v.  Gunn,  149  Cal.  687,  87  Pac  577;  Tap- 
pendorfl  v.  Moranda,  134  Cal.  419,  66 
Pac.  491;  Southwick  v.  Davis,  78  Cal. 
504,  21  Pac.  121;  Bead  v.  Kahm,  65  Cal. 
«*3,  4  Pac.  Ill;  Ham  v.  Santa  Rosa 
Bank,  62  Cal.  125,  45  Am.  Rep.  654; 
Ames  v.  Eldred,  55  Cal.  136;  Ashley  v. 
Olmstead,  54  Cal.  616;  Knock  v.  Bun- 
nell, 21  Pac.  961.  Idaho.— Rev.  Code, 
1908,  §3199;  Mellen  v.  McMannis,  9 
Haho  418,  75  Pac.  98.  Mont.— Rev. 
Code,  1907,  §4720}  Mitchell  v.  McCor- 


mick,  22  Mont.  249,  56  Pac.  216;  Ter- 
riek  v.  Higgins,  22  Mont.  502,  57  Pac. 
95.  N.  D.— Rev.  Code,  1905,  §5067. 
Utah.— Comp.  Laws,  1907,  §1151,  an 
estimate  of  their  cash  value.  Va. 
Code,  1904,  §3631,  affixing  to  the  de- 
scription his  cash  valution.  Wash. 
Rem.  &  Ball.  Ann.  Codes  &  St.,  1910, 
§559. 

The  declaration  must  contain  the 
estimated  value  of  the  premises,  not  the 
statutory  value  of  the  homestead. 
Mitchell  v.  McCormick,  22  Mont.  249, 
56  Pac.  216. 

A  declaration  of  homestead  failing  to 
contain  any  estimate  of  the  value  of 
the  premises  is  void.  Knock  v.  Bun- 
nell (Cal.),  21  Pac.  961;  Ashley  v. 
Olmstead,  54  Cal.  616. 

"One  object  of  the  statute  requiring 
the  declaration  of  the  applicant  to  con- 
tain an  estimate  of  the  value  of  the 
premises  was,  no  doubt,  to  give  notice 
to  the  world  whether  or  not  the  value 
was  within  the  statutory  limit  of  five 
thousand  dollars;  and  if  not,  the  excess 
of  value  above  such  limit.  If  within 
the  five  thousand  dollar  limit,  that  fact 
is  all  that  creditors,  present  or  future, 
can  be  interested  in  knowing.  It  is 
in  such  a  case  beyond  their  reach. 
If  the  valuation,  however,  is  in  excess 
of  five  thousand  dollars,  they  are  in- 
terested in  knowing  the  extent  of  the 
excess  of  value,  and,  .  .  .  "  Schuyler 
v.  Broughton,  76  Cal.  524,  18  Pac.  436. 

In  Louisiana,  the  statute  requires  an 
enumeration  of  the  other  exemptions  in 
addition  to  the  homestead,  and  requires 
"an  estimate  of  the  cash  value  of 
the  homestead  and  exemptions."  Act 
114,  1880,  p.  140;  Const.  &  Rev.  Laws, 
1904,  p.  778. 

Sufficient  Statements  of  Value. — The 
following  have  been  held  sufficient 
statements  of  an  estimate  of  the 
"actual  cash  value"  of  the  premises 
claimed  as  a  homestead:  that  the  value 
of  the  property  "does  not  exceed  in 
value  the  sum  of  five  thousand  dol- 
lars" (Southwick  v.  Davis,.  78  Cal.  504, 
21  Pac.  121);  that  "we  do  place  the 
value  of  said  land  at  a  sum  not  to  ex- 
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tion  is-  valid  and  effective,  although  the  estimated  cash  value  is  far 
iv  excess  of  the  limit  fixed  by  the  statute,71  provided  it  contains  the 
other  statements  required.72 

Residence  and  Ownership.  —  It  is  also  required  by  some  statutes  that ' 
the  declaration  contain  a  statement  that  the  person  making  the  same 
is    residing    on   the   premises    claimed,73    with   his   family,   or  the 


ceed  sixteen  hundred  dollars"  (Schuyler 
v.  Broughton,  76  Cal.  524,  18  Pae.  436, 
not  ■commending  the  statement,  how- 
ever, as  a  precedent  to  "be  followed). 
"That  the  cash  value  of  the  said 
above  described  premises  is,  etc.,"  is 
a  sufficient  statement  that  the  sum 
named  was  their  "actual"  cash  value. 
The  value  of  a  tract  of  land  is 
its  true  and  absolute  value. 
The  value  is  its  actual  existing  value, 
as  opposed  to  its  potential  or  possible 
value.  Bead  v.  Eahm,  65  Cal.  343,  4 
Pac.  111.  A  statement  in  the  declara- 
tion that  the  actual  cash  value  was 
"about"  a  specified  amount  was  held 
sufficient  as  against  an  objection  that 
it  did  not  state  clearly  and  explicitly 
the  value  of  the  homestead.  Graves  v. 
Baker,  68  Cal.  134,  8  Pae.  693.  But 
a  declaration  which  stated  that  "the 
actual  cash  value  is  five  thousand  dol- 
lars, 'and  over,'  "  was  held  invalid  in 
Ames  v.  Eldred,  55  Cal.  136. 

"Actual  Cost  Value." — This  require- 
ment is  not  complied  with  by  stating 
their  "actual  cost  value."  Such  a  state- 
ment, aside  from  failing  to  comply  with 
the  statute,  fails  to  show  at  what 
period  of  time  the  cost  was  incurred, 
or  by  what  standard  it  was  measured, 
or  to  give  any  data  from  which  its 
present  actual  value  can  be  determined, 
and  is  in  fact  a  failure  to  state  its 
actual  cash  value.  Tappendorff  v.  Mo- 
randa,  134  Cal.  419,  66  Pac.  491. 

71.  King  v.  Gotz,  70  Cal.  236,  11 
Pac.  656;  Tiernan  v.  His  Creditors,  62 
Cal.  286;  Ham  v.  Santa  Rosa  Bank,  62 
Cal.  125,  45  Am.  Bep.  654;  Yerrick  v. 
Higgins,  22  Mont.  502,  508,  57  Pae.  95. 

Compare,  Block  v.  George,  83  Ala. 
174,  4  So.  836,  holding  under  the  Ala- 
bama statute  which  requires  a  descrip- 
tion of  the  property,  "with  its  value," 
that  the  declaration  must  come  within 
the  requirements  of  the  statute  as  to 
the  value  of  the  homestead. 

The  estimate  is  not  required  to  be 
under  oath;  therefore  by  making  a  false 
statement  of  the  value,  a  homestead 
claimant  does  not  incur  the  pains  and 
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penalty  of  perjury.  So  far  as  legal 
penalties  are  concerned,  he  is  left  free 
to  insert  a  false  estimate  in  his  declara- 
tion; but  it  is  just  to  infer  that  the 
requirement  of  the  statute  is  of  a  true 
estimate,  not  a  false  one,  and  if  the 
claimant  prefers  to  state  what  is  true 
on  the  subject,  the  truth  of  his  state, 
ment  should  not  be  used  against  him 
to  destroy  a  right,  if  it  be  founded 
upon  a  compliance  with  the  require- 
ments of  law.  Ham  v.  Santa  Bosa 
Bank,  62  Cal.  125,  135,  45  Am.  Rep. 
654. 

The  homestead  attribute  or  charac- 
ter is  impressed  upon  all  the  property 
described  in  the  declaration,  although 
its  value  exceeds  the  statutory  amount 
exempted  (Vincent  v.  Vineyard,  24 
Mont.  207,  214,  61  Pac.  131,  81  Am. 
St.  Bep.  423;  Mitchell  v.  McCormick, 
22  Mont.  249,  56  Pac.  216),  and  the 
claimant  will  be  protected  in  his  rights 
to  the  amount  of  the  statutory  exemp- 
tion (Mitchell  v.  McCormick,  supra), 
"This  is  but  just;  for  value  is  a  mat- 
ter of  opinion,  and  fluctuates  from  time 
to  time.  The  claimant  cannot  be  held 
to  strict  accuracy  in  this  regard,  while 
at  the  same  time  his  creditor  is  not 
debarred  from  contesting  in  the  courts 
the  estimate  he  puts  upon  the  property 
he  seeks  to  exempt."  Yerrick  v.  Hig- 
gins, 22  Mont.  502,  57  Pae.  95. 

72.  Yerriek  v.  Higgins,  22  Mont.  502, 
508,  57  Pac.  95. 

73.  Cal.— Civ.  Code,  §1263;  Harris 
v.  Duarte,  141  Cal.  497,  70  Pac.  298, 
75  Pac.  58;  Boreham  v.  Byrne,  83  Oal. 
23,  23  Pac.  212;  Skinner  v.  Hall,  69  Cal. 
195,  10  Pae.  40-6;  Ham  v.  Santa  Eosa 
Bank,  62  Cal.  125,  135,  45  Am.  Bep. 
654.  Idaho.— Bev.  Code,  1908,  §3199; 
Mellen  v.  McMannis,  9  Idaho  418,  75 
Pac.  98.  La.— Act  114,  1880,  p.  MO; 
Const.  &  Bev.  Laws,  1904,  p.  778.  Mont. 
Bev.  Codes,  1907,  §4720.  NeT.— Kev. 
Laws,  1912,  §2142.  N.  D.— Eev.  Code, 
1905,  §5067.  Wash.— Bern.  &  Ball.  Ann. 
Codes  &  St.,  1910,  §559;  Hookway  fc 
Thompson,  56  "Wash.  57,  105  Pac.  153. 

That  plaintiff  was  a  married  man  ana 


HOMESTEADS  AND  EXEMPTIONS 


313 


person  or  persons  under  his  care  and  maintenance,74  or  has  pur- 
chased the  same  for  a  homestead  and  intends  to  reside  thereon,75  as 
•well  as  a  recital  that  the  claimant  owns  them  by  a  bona  fide  title,  stating 
the  nature  thereof,76  and  claims77  or  intends  to  claim  them  as  a  home- 
stead.78 

Description  of  Person  Making  Declaration.  —  The  statutes  also  require 
a  statement  of  the  facts  that  show  the  person  claiming  the  homestead 
is  a  person  of  the  description  to  be  entitled  thereto  ;79  and  when  made 
by  a  married  person  or  persons  that  they  or  either  of  them  are  mar- 
ried,80 or  if  not  married,81  a  statement  showing  that  he  is  the  head  of 
a  family,82  and,  if  the  claimant  is  a  married  person,  the  name  of  the 


lad  been  for  a  long  time  in  possession 
of  the  premises  is  not  equivalent  to 
the  required  statement  of  residence  as 
he  may  have  been  in  possession  as  ten- 
ant, or  his  family  may  have  resided 
elsewhere.  Boreham  v.  Byrne,  83  Cal. 
23,  23  Pae.  212. 

A  declaration  of  homestead  which  de- 
scribes certain  town  lots,  and  also  one 
hundred  and  sixty  acres  of  farm  land, 
alleging  that  "on  a  portion  of  which 
the  claimant,  with  family  is  residing," 
is  void  for  indefiniteness.  Wilcox  v. 
Deere,  5  Idaho  545,  51  Pac.  98. 

74.  Nev.  Eev.  Laws,  1912,  §2142. 

75.  Bern.  &  Ball.  Ann.  Codes  &  St. 
(Wash.),  1910,  §559;  Hookway  v. 
Thompson,  56  Wash.  57,  105  Pae.  153. 

76.  La..Act.  114,  1880,  p.  140;  Const. 
&  Eev.  Laws,  1904,,  p.  778. 

77.  Cal.— Civ.  Code,  §1263;  Skinner 
v.  Hall,  69  Cal.  195,  10  Pac.  406;  Ham 
v.  Santa  Bosa  Bank,  62  Cal.  125,  135, 
45  Am.  Bep.  654  (one  of  the  essential 
elements  of  the  declaration).  Idaho. 
Bev.  Codes,  1908,  §3199;  Mellen  v.  Mc- 
Mannis,  9  Idaho  418,  75  Pac.  98.  Mont. 
Bev.  Codes,  1907,  §4720.  N.  D.— Eev. 
Codes,  1905,  §5067.  Wash.— Eem.  & 
Ball.  Ann.  Codes  &  St.,  1910,  So^; 
Hookway  v.  Thompson,  56  Wash.  57, 
105  Pac.  153. 

78.  La.— Aet  114,  1880,  p.  140; 
Const.  &  Eev.  Laws,  1904,  p.  778.  Nev. 
Bev.  Laws,  1912,  §2142.  Va.~-Oode, 
1904,  §3631. 

In  New  York,  the  statute  requires 
that  the  notice  state  that  the  property 
described  is  designed  to  be  held  as  a 
homestead.  Gilbert's  Ann.  Code  Civ. 
Proc,  §1398. 

Joint  Intention  of  Husband  and  Wife. 
An  early  California  statute  (Act  of 
I860,  Hittell's  Laws,  §3541,  et  seq.)  re- 
V""ng  that  the  declaration  shall  state 

that  it  is  their  (the  claimants')  in- 


tention to  use  and  claim  the  same  as 
a  homestead,"  was  held  not  to  require 
that  the  declaration,  where  it  was 
made  by  the  wife,  should  state  that 
it  was  the  joint  intention  of  both  her- 
self and  husband  to  claim  the  premises 
as  a  homestead.  The  statute  explicitly 
and  carefully  provides  that  either  may 
make  and  file  the  declaration.  This 
right  cannot  be  taken  from  either  by 
the  refusal  of  the  other  to  join  in  the 
claim.  This  policy,  so  plainly  mani- 
fested, is  not  defeated  by  the  use  of 
the  plural  pronoun  "their."  The  con- 
text plainly  shows  that  it  was  not 
meant  to  require  a  joint  intention. 
Quackenbush  v.  Eeed,  102  Cal.  493,  500, 
37  Pac.  755. 

79.  La.  Act,  114,  1880,  p.  140;  Const. 
&  Rev.  Laws,  1904,  p.  778. 

80.  Nev.  Eev.  Laws,  1912,  §2142. 

81.  Nev.  Eev.  Laws,  1912,  §2142. 

82.  Cal.— Civ.  Code,  1909,  §1263; 
Eeid  v.  Englehart-Davidson,  etc.  Co., 
126  Cal.  527,  58  Pac.  1063,  77  Am.  St. 
Eep.  206  (failure  to  state  vendor's 
declaration  void);  Farley  v.  Hopkins, 
79  Cal.  203,  21  Pac.  737;  Jones  v. 
Waddy,  66  Cal.  457,  6  Pae.  92;  Ham 
v.  Santa  Eosa  Bank,  62  Cal.  125,  45 
Am.  Eep.  654.  Idaho. — Rev.  Codes, 
1908,  §3199;  Mellen  v.  McMannis, ,  9 
Idaho  418,  75  Pae.  98.  Mont. — Eev." 
Codes,  1907,  §4720.  Nev.— Eev.  Laws, 
1912,  §2142.  N.  D.— Eev.  Codes,  1905, 
§5067.  Utah.— Comp.  Laws,  1907,  §1151. 
Wash.— Eem.  &  Ball.  Ann.  Codes  &  St., 
1910,  §559. 

A  declarant's  statement  that  he  is 
the  head  of  a  family  is  a  statement 
of  the  ultimate  fact  and  is  sufficient 
(Security  Loan,  etc.  Co.  v.  Kauffman, 
108  Cal.  214,  41  Pac.  467;  Jones  v. 
Waddy,  66  Cal.  457,  6  Pac.  92),  in  the 
absence  of  a  statute  requiring  that  the 
declaration  contain  "a  statement  of  the 
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spouse,83  or,  when  the-  declaration  is  made  by  the  wife,  showing-  that 
her  husband  has  not  made  such  declaration,  and  that  she  therefore 
makes  the  declaration  for  their  joint  benefit.84 

These  requirements  are  mandatory:  Each  and  every  one  must  appear 
upon  the  face  of  the  declaration,  the  omission  of  any  one  of  them  being 
fatal  to  the  claim,85  since  they  cannot  be  supplied  by  extraneous  evi- 


faots  that  show  the  person  making  it  to 
be  the  head  of  a  family."  Jones  v. 
Waddy,  66  Cal.  457,  6  Pae.  92,  under 
§1263  of  the  Civil  Code  which  previ- 
ous to  amendment  in  1874  so  provided. 

So  too,  if  a  homestead  declaration 
contains  a  statement  of  sufficient  facts 
to  warrant  the  conclusion  that  the  per- 
son making  it  is  the  head  of  a  family, 
it  is  sufficient.  Thus,  while  a  declara- 
tion stating  that  the  claimant,  is  mar- 
ried; that  he  actually  resides  on  the 
promises  described  in  the  declaration 
with  his  family;  and  that  his  family 
consists  of  a  wife,  and  two  children, 
does  not  state  the  ultimate  fact,  to  wit, 
"that  he  is  the  head  of  a  family," 
the  probative  facts  stated  warrant  the 
conclusion  or  the  judicial  inference  that 
he  is  the  head  of  a  family  and  neg- 
atives any  other  inference.  Mellen  v. 
MeMannis,  9  Idaho  418,  75  Pac.  98. 

But  where  it  is  stated  that  the  claim- 
ant is  married,  and  it  does  not  appear 
whether  the  person  who  made  this  state- 
ment is  husband  or  wife,  the  signature 
to  the  declaration  being  simply  "E.  M. 
Eeid, "  the  declaration  is  defective, 
if  "R.  M.  Eeid"  be  the  name  of  the 
husband,  in  not  "showing"  that  he 
is  the  head  of  a  family.  It  cannot  be 
assumed  that  the  name  which  appears 
only  in  the  declaration,  is  the  name  of 
the  husband,  or  even  of  a  male  person; 
nor  can  any  argument  be  drawn  there- 
from that  the  person  by  whom  it  was 
made  was  the  "head  of  a  family." 
Eeid  v.  Englehart-Davidson,  etc.  Co., 
126  Cal.  527,  58  Pac.  1063,  77  Am.  St. 
Eep.  206. 

Defect  Not  Obviated  by  Certificate 
of  Acknowledgment. — Eeid  v.  Engle- 
hart-Davidson,  etc.  Co.,  126  Cal.  527, 
58  Pac.  1063,  77  Am.  St.  Eep.  206. 

83.  Cal.  Civ.  Code,  1909,  §1263. 

84.  Cal.— Civ.  Code,  §1263;  Hansen 
v.  Union  Sav.  Bank,  148  Cal.  157,  82 
Pae.  768;  Eeid  v.  Englehart-Davidson, 
etc.  Co.,  126  Cal.  527,  58  Pac.  1063, 
77  Am.  St.  Eep.  206;  Cunha  v.  Hughes, 
122  Cal.  Ill,  54  Pac.  535,  68  Am.  St. 
Eep. .27;  Parley^.  Hopkins,  79  Cal.  203, 
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21  Pac.  737;  Booth  v.  Galt,v  58  Cal.  254 
(omission  renders  declaration  invalid; 
MacLeod  v.  Moran,  11  Cal.  App.  622, 
105  Pac.  932.  Idaho.— Eev.  Codes,  1908, 
§3199;  Mellen  v.  MeMannis,  9  Idaho 
418,  75  Pac.  98;  Wilcox  v.  Deere,  5 
Idaho  545,  51  Pac.  98.  Mont— Bev. 
Codes,  1907,  §4720.  N.  D.— Eev.  Codes, 
1905,  §5067.  Utah.— Comp.  Laws,  1907, 
§1151,  "or,  when  the  declaration  is 
made  by .  the  wife,  showing  that  hei 
husband  has  not  made  such  declara- 
tion." Wash. — Eem.  &  Ball.  Ann.  Codes 
&  St.,  1910,  §559. 

"In  other  words,  the  section  in  ef- 
fect provides  that ,  the  husband  having 
neglected  or  refused  to  make  the  selec- 
tion which  he  was  entitled  to  make  as 
the  head  of  the  family,  his  wife  may 
make  the  identical  selection  for  him 
for  their  joint  benefit."  MacLeod  V. 
Moran,  11  Cal.  App.  622,  105  Pac.  932. 

Where  t'he  declaration  did  not  show 
whether  the  declarant,  who  signed  the 
same  simply  as  "E.  M.  Eeid,"  was 
the  husband  or  wife,  it  was  held  that 
if  "E.  M.  Eeid"  was  the  wife,  the 
declaration  was  defective  in  not  show- 
ing that  her  husband  had  not  previous- 
ly made  a  declaration.  Eeid  m.  Engle- 
hart-Davidson, etc.  Co.,  126  Cal.  527,  58 
Pac.  1063,  77  Am.  St.  Eep.  206. 

But  her  declaration  need  not  state 
as  a  reason  for  her  declaration  of  home- 
stead that  her  husband  has  not  made 
any.  It  is  sufficient  if  it  states  the 
fact  that  he  has  not  done  so,  and  that 
she  has.  Farley  v.  Hopkins,  79  Cal. 
203,  21  Pac.  737. 

85.  Jones  v.  Gunn,  149  Cal.  687,  87 
Pac.  577;  Eeid  v.  Englehart-Davidson, 
etc.  Co.,  126  Cal.  527,  58  Pac.  1063,  77 
Am.  St.  Eep.  206;  Cunha  v.  Hughes, 
122  Cal.  Ill,  54  Pac.  535,  68  Am.  St. 
Eep.  27;  Ashley  v.  Olmstead,  54  Cal. 
616;  Burbank  v.  Kirby,  6  Idaho  210,  55 
Pac.   295,  96  Am.  St.  Eep.  260. 

"The.  legislature  has  prescribed  cer. 
tain  formalities  and  conditions  which 
are  essential  to  the  'selection'  of  a 
homestead,  and  these  formalities  and 
conditions  cannot    be    disregarded  by 


HOMESTEADS  AND  EXEMPTIONS 


315 


denee  ;86  but  nothing  more  is  required  than  that  the  declaration  show  a 
substantial  performance  of  all  the  acts  required  by  the  statute.87 

d.  Filing  and  Recording  Declaration.  —  (I.)  Necessity  for.  —  In 
most,  if  not  all  the  states  in  which  the  claim  may  be  asserted  by  a 
written  declaration  or  description,  such  declaration  must  be  filed  for 
record  and  recorded,88  in  the  office  of  a  specified  court,89  or  officer  of 


courts.  When  a  selection  is  made  by 
virtue  of  the  claimant  being  the  'head 
of  a  family,'  that  fact  is  as  necessary 
to  be  shown  in  the  declaration  as  is  the 
fact  of  occupaney  or  of  value.  We  are 
not  at  liberty  to  disregard  one  of  these 
requisites  any  more  than  another.  If 
either  is  wanting,  the  declaration  is 
unavailng  to  create  the  exemption." 
Eeid  v.  Englehart-Davidson,  etc.  Co., 
126  Cal.  527,  58  Pac.  1063,  77  Am.  St. 
Eep.  206. 

86.  Jones  v.  Gunn,  149  Cal.  687,  87 
Pac.  577;  Eeid  v.  Englehart-Davidson, 
etc.  Co.,  126  Cal.  527,  58  Pac.  1063,  77 
Am.  St.  Eep.  206. 

87.  Simonson  v.  Burr,  121  Cal.  582, 
54  Pac.  87;  Mellen  v.  MeMannis,  9 
Idaho  418,  75  Pac.  98;  Wileox  v.  Deere, 
5  Idaho  545,  51  Pac.  98. 

88.  IT.  S.— Nevada  Bank  of  San 
Francisco  v.  Treadway,  17  Ped.  887,  8 
Sawy.  456,  under  Nev.  St.  Ala. — Code, 
1907,  §4168;.  Clark  v.  Spencer,  75  Ala. 
49.  Cal.— Civ.  Code,  1909,  §1262;  Eeid 
v.  Englehart-Davidson,  etc  Co.,  126 
Cal.  527,  58  Pac.  1063,  77  Am.  St.  Eep. 
206;  Security  Loan,  etc.  Co.  v.  Kauff- 
man,  108  Cal.  214,  41  Pac.  467;  Parley 
v.  Hopkins,  79  Cal.  203,  21  Pac.  737; 
Noble  v.  Book,  24  Cal.  638.  Conn. — Gen. 
St.,  1902,  §4065.  Fla.— Gen.  St.,  1906, 
§2520.  Ga,— Code,  1910,  §3417;  Mar- 
crum'-p.  Washington,  109  Ga.  296,  34 
S.  E.  585;  Barris  v.  Bill  &  Bridges,  1 
Ga.  App.  425,  58  S.  E.  124.  Idaho. 
Eev.  Codes,  1908,  §3198;  Burbank  v. 
Erby,  6  Idaho  210,  55  Pac.  295,  96 
Am.  St.  Eep.  260.  la.— Code,  Supp., 
1907,  §2979.  La.— Act  114,  1880,  p.  140; 
Const.  &  Eev.  Laws,  1904,  p.  778; 
Fruge  v.  Pulton,  120  La.  750,  45  So. 
595.  Mass.— Eev.  Laws,  1902,  c.  131,  §2. 
Miss.— Code,  1906,  §2150.  Mont.— Eev. 
Codes,  1907,  §4719.  Nev.— Rev.  Laws, 
1912,  §2142;  Lachman  v.  Walker,  15 
Nev.  422.  N.  Y.— Gilbert's  Ann.  Code 
w.  Proc,  §1398.  N.  D.— Eev.  Codes, 
1905,  §5066.  Utah.— Comp.  Laws,  1907, 
§1150.  Va— Code,  1904,  §3631,  "duly 
admitted  to  record,  to  be  recorded  as 


deeds  are  recorded."  Wash. — Rem.  & 
Ball.  Ann.  Codes  &  St.,  1910,  §558. 
W.  Va.— Code,  1906,  §1329. 

Where  a  statute  requires  the  home- 
stead claim  to  be  "registered,"  one 
whose  claim  was  never  registered  can- 
not claim  the  benefit  which  it  confers 
upon  those  who  are  entitled  to  exemp- 
tion. Crain  v.  Magee,  132  La.  312,  61 
So.  385. 

Record  as  Notice. — Wentworth  v.  Mc- 
Donald (Wash.),  139  Pac.  503;  Security 
Loan,  etc.  Co.  v.  Kauffman,  108  Cal. 
214,  41  Pac.  467;  Quackenbush  v.  Reed, 
102  Cal.  493,  37  Pac.  755. 

Omission  of  Part  of  Acknowledgment 
From  Record. — The  declaration  and  the 
acknowledgment  being  in  all  respects 
perfect,  the  omission  by  the  recorder, 
when  the  declaration  was  copied  by 
him  into  the  proper  book,  of  -the  fol- 
lowing words  of  the  acknowledgment, 
"and,  who  is  personally  known  to  me 
to  be  the  person  whose  name  is  sub- 
scribed to  the  said  annexed  instrument 
as  a  party  thereto,"  does  not  render 
the  claim  of  homestead  void.  Quacken- 
bush v.  Reed,  102  Cal.  493,  37  Pac.  755. 

Failure  of  Recorder  To  Index  Declara- 
tion.— The  failure  of  the  county  record- 
er to  note  the  recordation  of  the 
declaration  in  his  index  of  recorded 
instruments  does  not  affect  the  validity 
of  the  homestead.  Southwick  v.  .Davis, 
78  Cal.  504,  509,  21  Pac.  121. 

Recording  Plat. — Under  the  Iowa 
statute,  the  description  filed  of  record 
must  be  accompanied  by  a  plat,  which, 
to  render  the  selection  in  such  manner 
valid,  must  also  be  recorded.  Code, 
Supp.,  1907,  §2979;  White  v.  Rowley, 
46  Iowa  680. 

89.  Ala.— Code,  1907,  §4168;  Clark 
v.  Spencer,  75  Ala.  49  (under  Code  of 
1876,  §2828).  Fla.— Gen.  St.,  1906, 
§2520,  office  of  county  judge.  Ga. 
Code,  1910,  §3417;  Marcrum  v.  Wash- 
ington, 109  Ga.  296,  34  S.  E.  585;  Har- 
ris v.  Hill  &  Bridges,  1  Ga.  App.  425, 
58  S.  E.  124  (office  of  court  of  ordi- 
nary).   W.  Va.— Code,  1906,  §1329,  of- 
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the  county  in  which  the  land  is  situated,90  in  a  book  kept  for  that 
purpose.91  If  the  land  is  situated  partly  in  one  county  and  partly 
in  another,  the  declaration  may  be  executed  in  duplicate  and  one  filed 
in  the  one  county,  and  one  in  the  other  ;92  it  is  not  required  that  the 
same  declaration  or  paper  should  be  filed  in  each  county.98 

(n.)    Who  May  File Where  there  is  no  provision  in  the  statute 

requiring  that  the  declaration  be  filed  by  the  declarant  in  person,  it 
may  be  filed  for  record  by  any  agent  for  him.94 

(III.)  Time  of  Filing.  —  In  the  absence  of  any  provision  in  the 
statute,  the  declaration  need  not  be  filed  for  record  on  the  day  of  its 
execution  and  acknowledgment.95  Except  in  a  few  states  where  it 
must  be  filed  before  the  lien  of  a  judgment  attaches,96  or  before 
levy,97  a  selection  and  filing  of  a  declaration  at  any  time  before  a  sale 
under  legal  process  is  sufficient,98  especially  where  a  statute  expressly 


fice  of  the  clerk  of  the  county  court. 
Recordation  is  not  as  a  judgment,  but 
merely  as  a  ministerial  act.  Piedmont, 
etc.  Assn.  v.  Bryant,  115  Ga.  417,  41 
S.  E.  661;  Marcrum  v.  Washington,  109 
Ga.  296,  34  S.  E.  296;  Davis  v.  Lump- 
kin, 106  Ga.  582,  32  S.  E.  626. 

90.  In  the  Office  of  the  Auditor. 
Rem.  &  Ball.  Ann.  Codes  &  St.  (Wash.), 
1910,  §560;  Wentworth  v.  McDonald 
(Wash.),   139   Pac.   503. 

In  the  Office  of  the  Clerk. — Mont. 
Eev.  Codes,  1907,  §4721;  Gilbert's  Ann. 
Code  Civ.  Proc.   (N.  Y.),  §1398. 

In  the  Office  of  the  Recorder. — Cal. 

Civ.  Code,   §§1264,  1268.     Idaho Rev. 

Codes,  1908,  §§3201,  3204.  Utah — Comp. 
Laws,  1907,  §1150. 

In  the  Office  of  the  Register  of 
Deeds. — Mass.  Rev.  Laws,  1902,  c.  131, 
§2;  N.  D.  Eev.  Codes,  1905,  §5068. 

Louisiana. — Recorded  in  the  book  of 
mortgages  for  the  parish  where  the 
homestead  claimed  is  situated.  Act  114, 
1880,  p.  140;  Const.  &  Rev.  Laws,  1904, 
p.  778;  Fruge  v.  Fulton,  120  La.  750, 
45  So.  595. 

91.  Gilbert's  Ann.  Code  Civ.  Proc. 
(N.  Y.),  §1398,  styled  the  "Homestead 
Exemption  Book." 

92.  Kennedy  v.  Gloster,  98  Cal.  143, 
32  Pac.  941. 

Though  one  copy  of  the  duplicate 
declaration  is  not  filed  until  a  few  days 
later  than  the  first,  it  does  not,  when 
filed,  constitute  an  attempt  to  select  a 
second  homestead  while  the  first  is  in 
force.  Kennedy  v.  Gloster,  98  Cal.  143, 
32  Pac.  941. 

93.  Kennedy  v.  Gloster,  98  Cal.  143, 
32   Pac.    941,    when    an    instrument   is 
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executed   in   duplicate,   it  is  in 
but  one  instrument. 

94.  Farley  v.  Hopkins,  79  Cal.  203, 
21  Pac.  737,  declarant  did  not  file 
declaration  in  person,  but  -obtained 
some  one  to  do  it  for  her. 

95.  Farley  v.  Hopkins,  79  Cal.  203, 
21  Pac.  737. 

Where  there  is  nothing  in  the  statute 
which  declares  that  the  filing  for  rec- 
ord must  take  place  on  the  day  of  the 
declaration  and  its  acknowledgment,  to 
give  such  a  construction  to  the  law 
would  be  in  many  instances  practically 
to  defeat  it.  Farley  v.  Hopkins,  79  Cal. 
203,  21  Pac.  737. 

96.  Noble  v.  Hook,  24  Cal.  638; 
Smith  v.  Richards,  2  Idaho  498,  21  Pac. 
419. 

Though  attachment  be  levied  upon 
property  before  filing  of  declaration, 
a  declaration  filed  before  the  lien  of 
the  judgment  attaches  unless  the  •judg- 
ment is  founded  on  a  debt  secured  by 
mortgage,  or  a  mechanic's,  laborer's  or 
vendor's  lien,  is  in  time.  Wilson  v. 
Madison,  58  Cal.  1;  McCracken  v.  Har- 
ris,  54  Cal.  81. 

97.  Wright  V.  Grabfelder,  74  Ala. 
460  (where  the  statute  provided  one 
method  to  claim  homestead  prior  to 
levy  and  another  after  levy);  Solary 
v.  Hewlett,  18  Fla.  756. 

98.  XT.  S.— Nevada  Bank  of  S.  P.  «■ 
Treadway,  17  Fed.  887,  under  Nevada 
statute.  la. — Lutz  v.  Eistine  &  Rume, 
136  Iowa  684  112  N.  W.  818.  Mas. 
Livermore  v.  Boutelle,  11  Gray  217,  71 
Am.  Dec.  708n.  Miss.— Wood  v.  Bowles, 
92  Miss.  843,  46  So.  414,  131  Am.  St. 
Eep.  559.     Nev.— Hawthorne  v.  Smitn, 


HOMESTEADS  AND  EXEMPTIONS 


317 


BO  provides,"  and  this  although  the  levy  of  an  attachment  intervene.1 

(IV.)    Effect  of  Filing  and  Recording.  —  From  and  after  the  time  the 

declaration  is  filed  for  record,  the  premises  therein  described  constitute 

a  homestead,2  which  operates  to  protect  them  unless  successfully  at- 


3  Not.  182,  189,  93  Am.  Dec.  397. 
Utah.— Volker-Scowcroft  Lumb.  Co.  v. 
Vance,  36  Utah  348,  359,  103  Pac.  970, 
24  L.  E.  A.  (N.  S.)  321n;  Folsom  v. 
Asper,  25  Utah  299,  71  Pac.  315;  Kim- 
tall  v.  Salisbury,  17  Utah  381,  53  Pac. 
1037. 

99.  Boss  v.  Howard,  25  Wash.  1,  64 
Pac.  794;  Anderson  v.  Stadlmann,  17 
"Wash.  433,  49  N.  W.  1070;  Wiss  v. 
Stewart,  16  Wash.  376,  47  Pac.  736. 

Before  Issuance  of  Execution. — The 
declaration  will  supersede  and  render 
unenforcible  the  lien  of  a  judgment 
if  filed  prior  to  the  issuance  of 
execution  thereon.  Kenyon  v.  Erskine, 
69  Wash.  110,  124  Pac.  392,  following 
and  affirming  Snelling  1).  Butler,  66 
Wash.  165,  119  Pac.  3,  where  the  court 
said:  "The  judgment  became  a  lieu 
upon  the  property  subject  to  the  right 
of  the  owners  to  defeat  an  execution 
sale  by  the  filing  of  a  homestead  dec- 
laration. They  filed  the  declaration 
before  the  issuance  of  the  execu- 
tion. When  the  declaration  was 
filed,  the  property  became  a  homestead 
and,  as  such,  it  was  exempt  from 
execution  or  forced  sale." 

1.  Hawthorne  v.  Smith,  3  Nev.  182, 
189,  93  Am.  Dec.  397. 

"Upon  the  filing  of  such  declaration, 
the  statute  says  it  shall  be  exempt. 
It  is  hardly  claimed  by  respondent 
that  the  existence  of  debts,  or  the 
actual  insolvency  of  appellants  at  the 
time  of  filing,  would  have  affected 
their  right  to  select  the  homestead  and 
claim  the  exemption.  If,  then,  prior 
insolvency  of  a  party  will  not  prevent 
his  claiming  the  exemption,  we  see  no 
reason  why  an  attachment  should.  The 
law  declares  property  thus  selected 
shall  be  exempt  from  execution.  It 
makes  no  exceptions.  It  is  no  greater 
hardship  to  exempt  it  from  an  attach- 
nig  creditor  than  any  other  creditor. 
The  object  of  the  attachment  law  is 
not  to  allow  the  creditor  to  seize 
property  which  is  exempt  from  execu- 
tion, but  to  secure  that  which  is  liable 
to  such  process.  As  the  law  is  totally 
silent  as  to  the  time  when  a  selection 
be  made  of  the  homestead,   de- 


clares no  penalty  for  failing  to  select, 
makes  no  reservation  in  favor  of  liens 
acquired  before  selection,  but  simply 
says  that  when  selected  it  shall  be  ex- 
empt from  forced  sale,  we  are  forced 
to  the  conclusion  that  after  the  selec- 
tion is  made  and  filed  for  record,  no 
levy  upon,  or  sale  of  the  homestead 
property,  can  be  legally  made,  except 
for  those  classes  of  debts  mentioned  in 
the  constitution."  Hawthorne  v.  Smith, 
3  Nev.  182,  189,  93  Am.  Dec.  397. 

2.  IT.  S.— Nevada  Bank  of  S.  P.  v. 
Treadway,  17  Fed.  887,  under  Nevada 
statute.  Cal.— Civ.  Code,  1909,  §§1265, 
1269;  Quackenbush  v. .  Reed,  102  Gal. 
493,  37  Pac.  755;  Gaylord  v.  Place,  98 
Cal.  472,  478,  33  Pac.  484;  Demartin  v. 
Demartiu,  85  Cal.  71,  24  Pac.  594.  Idaho. 
Rev.  Codes,  1908,  §§3201,  3205.  Mont. 
Eev.  Codes,  1907,  §4722.  Nev.— Haw- 
thorne v.  Smith,  3  Nev.  182,  93  Am.  Dec. 
397.  Wash.— Bern.  &  Ball.  Ann.  Codes  & 
St.,  1910,  §561;  Snelling  v.  Butler,  66 
Wash.  165,  119  Pac.  3;  Hookway  v. 
Thompson,  56  Wash.  57,  105  Pac.  153. 

"The  statute  says  that  the  declara- 
tion shall  be  acknowledged  and  record- 
ed as  conveyances  of  real  estate  are 
required  to  be  acknowledged  and 
recorded,  'and  from  and  after  the  fil- 
ing for  record  of  said  declaration,  the 
husband  and  wife  shall  be  deemed  to 
hold  said  homestead  as  joint  tenants.' 
There  could  hardly  be  a  plainer  declara- 
tion that  tire  premises  constitute  a 
-homestead  from  the  time  of  filing." 
Quackenbush  v.  Beed,  102  Cal.  493,  37 
Pac.  755,  wherein  it  was  contended  that 
the  declaration  must  be  copied  into  the 
record  before  the   homestead  attaches. 

"The  words  of  the  statute  'from  and 
after  the  declaration  is  filed,'  means 
that  the  homestead  is  brought  into  ex- 
istence by  the  doing  of  the  several 
statutory  acts  by  the  claimant,  and  that 
it  exists  and  speaks  from  the  date  of 
the  filing  and  not  otherwise."  Hook- 
way  v.  Thompson,  56  Wash.  57,  105 
Pac.  153,  holding  that  the  lien  of  a 
mortgage  in  good  faith  cannot  be  de- 
feated by  the  filing  of  a  declaration 
of  homestead  subsequent  to  the  execu- 
tion and  filing  of  a  mortgage. 
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tacked  by  contest,3  or  in  some  other  lawful  manner.4 

e.  Surveying  and  Platting.  —  In  order  to  exempt  property  of  the 
specified  value  the  statute  sometimes  requires  the  county  surveyor  on 
application  of  the  debtor  to  plat  the  land  and  return  the  plat  to  a 
specified  court.5 

4.  By  Entry  of  Homestead  on  Recorded  Title.  —  To  entitle  one  to 
the  benefit  of  the  homestead  exemption  under  some  statutes,  it  is 
required  that  the  claimant  shall  cause  the  word  "homestead"  to  be 
.entered  in  the  margin  of  his  recorded  title  to    the    land   affected;8 


3.  Milligan  v.  Cox,  108  Ala.  497,  18 
So.  734;  Kennedy  v,  First  Nat.  Bank, 
107  Ala.  170,  18  So.  396,  36  L.  E.  A. 
308.     See  infra,  I,  C,  7. 

4.  Where  the  court's  action  in  re- 
ceiving and  recording  a  schedule  of 
property  claimed  as  a  homestead  is  min- 
isterial only,  the  validity  of  such  home- 
stead may  be  collaterally  attacked  in  a 
court  of  competent  jurisdiction  in  a 
ease  involving  the  rights  of  a  plain- 
tiff in  execution  to  subject  the  same  to 
the  satisfaction  of  his  execution.  Pied- 
mont Nat.  Bldg.  &  Loan  Assn.  v.  Bryant, 
115  Ga.  417,  41  S.  E.  661;  Marerum  v. 
Washington,  109  Ga.  296,  34  S.  E.  585. 

"Nor  is  it  necessary  that  one  should 
have  been  a  creditor  at  the  time  the 
exemption  was  sought  to  be  made,  in 
order  that  he  may  attack  the  exemp- 
tion. If  the  exemption  was  not  prop- 
erly made,  the  property  is  still  sub- 
ject to  levy  and  sale  by  creditors.  The 
attack  cannot  be  confined  to  those  who 
were  creditors  at  the  time  the  exemp- 
tion was  applied  for;  because,  if  the 
application  did  not  result  in  a  legal 
exemption,  there  is  no  exemption,  and 
the  property  may  be  levied  upon  by 
any  judgment  creditor.  The  exemption 
would  be  void  for  all  purposes  and  as 
against  everybody."  Piedmont,  etc. 
Assn.  v.  Bryant,  115  Ga.  417,  41  S.  E. 
661. 

5.  Ga.  Code,  1910,  §3418;  Marerum  v. 
Washington,  109  Ga.  296,  34  S.  E.  5S5. 

But  it  is  only  where  the  applicant 
owns  more  than  the  statutory  exemp- 
tion and  seeks  to  exempt  but  a  portion 
of  it  that  there  should  be  a  survey 
and  plat.  Piedmont  Nat.  Bldg.  &  Loan 
Assn.  v.  Bryant,  115  Ga.  417,  41  S.  E. 
661. 

6.  Goodwin  v.  Colorado  Mtg.,  etc. 
Co.,  110  V.  S.  1,  3  Sup.  Ct.  473,  28 
L.  ed.  47,  under  Colorado  statute;  Colo. 
St.  Ann.,  1911,  §2951;  Leppel  v.  Kus, 
38  Colo.  292,  88  Pac.  448;    Weare   » 
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Johnson,  20  Colo.  363,  38  Pac.  374; 
Pierson  v.  Truax,  15  Colo.  223,  25  Pac. 
183;  Barnett  v.  Knight,  7  Colo.  365.  3 
Pae.  747. 

"It  is  the  record  entry  that  pro- 
claims to  the  world  that  the  owner 
of  the  property  claims  it  as  a  home- 
stead. Until  that  entry  is  made  it  is 
not  in  contemplation  of  law  a  home- 
stead, .  .  .  "  Wells  v.  Caywood,  3 
Colo.  487.  See  also  Goodwin  v.  Colo- 
rado Mtg.,  etc  Co.,  110  U.  S.  1,  3  Sup. 
Ct.  473,  28  L.  ed.  47. 

Though  what  is  meant  by  the  rec- 
ord of  title,  whether  one  or  all  of 
the  conveyances  that  make  out  the 
claim  is  not  pointed  out  by  the  statute, 
a  reasonable  construction  would  require 
that  the  entry  should  be  made  in  the 
margin  of  the  record  of  the  deed,  by 
which  the  claimant  of  the  homestead 
acquires  his  interest.  Brake  v.  Root, 
2  Colo.  685.  See  Ballemand  v.  Man- 
non,  4  Colo.  App.  262,  35  Pac.  679. 

Entry  on  the  Deed  Alone  Is  Insuffi- 
cient.—Leppel  v.  Kus,  38  Colo.  292,  88 
Pac.  448,  wherein  it  was  contended 
that,  as  in  some  instances,  many  weeks 
elapse  between  the  filing  of  the  deed 
and  the  transcribing  of  it  upon  the 
Tecord  books,  unless  one  may  give  no- 
tice upon  the  deed  itself  of  an  _  in- 
tention to  claim  exemption,  the  right 
will  be  defeated  by  a  creditor  levying 
upon  the  property  between  the  time 
of  the  filing  of  the  deed  and  the 
recording  of  it.  But  the  court  held 
that  ' '  The  legislature  required  that  the 
entry  should  be  made  on  the  margin 
of  the  recorded  title,  and  we  cannot 
say  that  the  statute  is  observed  oy 
making  the  entry  on  the  deed,  unless 
under  the  guise  of  a  construction  or 
the  statute  we  substitute  our  will  for 
that  of  the  legislature." 

The  record  of  a  receiver's  duplicate 
receipt  is  a  recorded  title,  upon  the 
margin   of   which  the    yM    "W" 
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actual  notice  to  creditors  of  the  occupancy  of  particular  premises  as  a 
homestead  is  not  equivalent  to  the  entry  on  the  record  of  title  of  tha 
word  "homestead."7  Such  entry  must  state  the  date  and  time  of 
day  on  which  the  same  is  made,8  and  must  be  attested  by  the  clerk 
and  recorder  of  the  county  in  which  the  premises  are  situated.9  The 
homestead  is  effected  though  made  after  the  debt  is  incurred10  and 
after  the  judgment  thereon,11  if  it  is  perfected  before  the  levy  of  an 
execution.12  The  claimant,  however,  is  not  in  time  to  avail  himself 
of  the  exemption,  if  he  records  his  election  after  the  lien  of  an  execu- 
tion or  attachment  attaches,13  or  after  the  filing  of  a  petition  in  bank- 
ruptcy and  the  adjudication  that  the  claimant  is  a  bankrupt.14 

5.  By  Application  to  Court  To  Set  Aside.  —  a.  In  General. 
Statutes  sometimes  provide  for  an  application  to  a  specified  court  to 
set  aside  the  homestead.15  The  wife,  upon  the  refusal  of  the  husband 
to  apply  for  a  homestead,  may  make  the  application,16  though  she 
cannot  apply  to  have  a  homestead  set  apart  out  of   the    husband's 


stead"  may  be  entered,  so  as  to  give 
the  owner  the  benefit  of  the  homestead 
act.  Dallemand  *.  Mannon,  4  Colo. 
App.  262,  35  Pac.  679. 

'  Where  a  deed,  though  unacknowl- 
edged, is  sufficient  under  the  statute  to 
convey  title,  it  is  proper  to  make  the 
entry  of  the  homestead  declaration  on 
the  record  thereof.  Edson-Keith  &  Co. 
v.  Bedwell,  52  Colo.  310,  122  Pac.  392. 
Either  the  husband  or  wife  may 
make  the  entry.  Colo.  Ann.  St.,  1911, 
§2951.  But  under  a  prior  statute  only 
the  owner  could  make  the  entry  (Weare 
v.  Johnson,  20  Colo.  363,  38  Pac.  374; 

'  Barnett  v.  Knight,  7  Colo.  365,  3  Pac 
747),  and  if  the  wife  was  the  owner 
she  alone  could  put  a  homestead  on 
the  property.  McPhee  v.  O'Eourke,  10 
Colo.  301,  306,  15  Pac.  420,  3  Am.  St. 
Eep.  579. 

7.  Goodwin  v.  Colorado  Mtg.,  etc. 
Co.,  110  V.  S.  1,  3  Sup.  Ct.  473,  28 
L.  ed.  47. 

8.  Colo.  Ann.  St.,  1911,  §2951;  Weare 
0.  Johnson,  20  Colo.  363,  38  Pae.  374; 
Barnett  v.  Knight,  7  Colo.  365,  3  Pac. 
747. 

'9.  Colo.  Ann.  St.,  1911,  §2951;  Weare 
».  Johnson,  20  Colo.  363,  38  Pac.  374; 
Barnett  v.  Knight,  7  Colo.  365,  3  Pac. 
747. 

The  attestation  of  the  deputy  county 
clerk  is  sufficient  to  sustain  the  validity 
of  the  homestead  entry,  although  not 
made  in  the  name  of  the  principal,  but 
in  his  own  name.  Edson-Keith  &  Co.  v. 
Lowell,  52  Colo.   310,   122   Pac.   392. 


10.  Barnett  v.  Knight,  7  Colo.  365, 
371,  3  Pac.   747. 

11.  Weare  v.  Johnson,  20  Colo.  363, 
38  Pae.  374;  Woodward  v.  People's 
Nat.  Bank,  2  Colo.  App.  369,  31  Pae. 
184. 

12.  Weare  v.  Johnson,  20  Colo.  363, 
367,  38  Pae.  374,  the  -court  saying  that: 
' '  The  homestead  act  provides  that  the 
homestead  shall  be  exempt  from 
'execution  and  attachment.'  If  it  is 
exempt  from  execution,  it  must  of 
necessity  be  exempt  from  the  lien  of 
the  judgment." 

13.  Barnett  v.  Knight,  7  Colo.  365,  3 
Pac.  747;  Jones  v.  Olson,  17  Colo.  App. 
144,  ,67  Pac.  349. 

14.  In  re  Youngstrom,  153  Fed.  98, 
82  C.  C.  A.  232,  wherein  the  court  re- 
fused to  decide  the  question  whether 
the  election  must  be  recorded  prior  to 
the  filing  of  the  petition  or  whether  it 
would  be  sufficient  to  record  the  elec- 
tion prior  to  the  adjudication  of  bank- 
ruptcy. 

15.  Ga.  Code,  1910,  §3378.  This  pro- 
vision is  as  to  the  homestead;  another 
provision  for  the  short  homestead  is 
provided  for  in  §3416,  Code  1910.  See 
supra,  I,  C,  3,  a. 

Upon  dismissal  of  the  application 
on  appeal  though  the  ordinary  had  al- 
lowed the  application,  no  homestead  has 
been  set  apart.  Morgan  v.  Williams,  95 
6a.  742,  22  S.  E.  656. 

16.  Ga.  Code,  1910,  §3393;  Hughes 
v.  Pureell,  135  Ga.  174,  68  S.  E.  1111; 
Pegram  v.  Hancock,  105  Ga.  185,  31 
S.  E.  419;  Pritchett  v.  Davis,  101  Ga. 
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property  where  he  interposes  objections  by  plea.17  The  application 
may  be  made  before  sale  though  after  levy,  and  even  while  the  sale 
is  in  progress.18  Personal  written  notice  of  the  application  to  all 
creditors,19  and  general  notice  by  publication  to  all  other  persons  is 
required.20 

b.  The  Petition  or  Application.  —  The  statutes  generally .  provide 
what  the  petition  shall  contain.21  It  must  state  in  what  capacity  the 
petitioner  claims  the  homestead,22  and  give  his  residence  if  the  court 
of  the  applicant's  residence  only  has  jurisdiction,23  though  the  failure 
of  the  applicant  to  expressly  allege  such  facts  will  not  furnish  him 
ground  for  an  application  for  a  new  allotment,  where  he  has  enjoyed 
the  fruits  of  the  former  proceeding  for  several  years.24    Neither  the 


236,  28  S.  E.  666,  65  Am.  St.  Bep.  298; 
Bowen  v.  Bowen,  55  Ga.  182. 

17.  Bowen  v.  Bowen,  55  Ga.  182. 

A  refusal  and  objection  to  Ms  wife's 
acting  for  him  are  not  the  same  thing, 
and  in  the  latter  case,  she  cannot  ap- 
ply.    Bowen  v.  Bowen,  55  Ga.  182. 

But  where  he  fails  to  interpose  ob- 
jections his  assent  will  be  implied. 
Blacker  v.  Dunlop,  93  Ga.  819,  21  S.  E. 
135;  Linch  v.  Melntyre,  78  Ga.  209; 
Bowen  v.  Bowen,  55  Ga.  182. 

18.  Blivins  v.  Johnson,  40   Ga.  297. 

19.  Ga.  Code,  1910,  §3382;  Cosnahan 
V.  Rowland,  99  Ga.  285,  25  S.  E.  647. 
See  Collier  v.  Adkins,  47  Ga.  503. 

The  failure  to  give  notice  to  a  cred- 
itor renders  the  homestead  set  apart 
void  as  to  him  (Weekes  v.  Edwards,  101 
Ga.  314,  28  S.  E.  853;  Stewart  17.  Stisher, 
83  Ga.  297,  9  S.  E.  1041;  Wheeler,  etc. 
Co.  17.  Christopher,  68  Ga.  635;  Brady 
v.  Brady,  67  Ga.  368;  Collier  v.  Adkins, 
47  Ga.  503),  and  the  allotment  subject 
to  collateral  attack.  "Weekes  p.  Ed- 
wards, supra. 

Where  the  debtor  of  a  firm  sought  to 
obtain  a  homestead,  but  instead  of 
naming  the  firm  in  his  schedule,  named 
one  of  the  partners  as  an  individual 
creditor  and  served  him  alone  with 
notice,  such  notice  did  not  conclude  the 
firm  upon  the  grant  of  the  homestead. 
Boroughs  v.  White,  69  Ga.  841. 

20.  Ga.  Code,  1910,  §3381;  Stewart 
».  Stisher,  83  Ga.  297,  9  S.  E.  1041. 

21.  Ga.   Code,   1910,   §3378. 

Variance. — Where  application  and  sur- 
veyor's  plat  showed  the  land  sought  to 
be  exempted  as  being  situated  "in  the 
northwest  corner  of  a  specified  lot," 
while  the  affidavit  showed  it  to  be  in 
the  northeast  corner  of  the  lot,  the 
variance  is  immaterial.     Baldwin  Eer- 

Vol.  XI 


tilizer  Co.  17.  Merritt,  101  Ga.  387.  29 
S.  E.  18. 

22.  Eoberts  v.  Cook,  68  Ga.  324; 
dark  v.  Bell,  67  Ga.  728;  Torrance  ft 
Boyd,.  63  Ga.  22;  Lynch  &  Pollard  v. 
Pace,  40  Ga.  173. 

The  application  need  not  allege  in 
terms  that  the  applicant  was  the  head 
of  a  family;  one  showing  that  the, 
homestead  was  t,o  be  set  apart  for  the 
benefit  of  the  applicant's  family  suf- 
ficiently shows  the  applicant-  was  the 
head  of  the  family.  Skinner  ■».  Eob- 
erts, 92  Ga.  366,  17  S.  E.  353;  Woods 
v.  Jones,  56  Ga.  520. 

An  application  reciting  that  the  home- 
stead was  claimed  under  a  certain  aet 
for  the  benefit  of  the  applicant's  fam- 
ily shows  prima  facie  that  the  applicant 
is  the  head  of  the  family.  Skinner  0. 
Eoberts,  92  Ga.  366,  17  S.  E.  353. 

23.  Wilder  v.  Erederick,  67  Ga.  669 
("of  said  county"  sufficient);  Tor- 
rance v.  Boyd,  63  Ga.  22. 

Where  the  wife  applies  on  the  ground 
of  the  refusal  of  her  husband  to  ap- 
ply, an  averment  that  she  is  a  citizen 
of  said  county  and  state  is  sufficient. 
Long  v.  Billiard,  59  Ga.  355. 

24.  Claiming  homestead  and  causing 
it  to  be  allowed  by  the  ordinary,  is  in 
the  nature  of  a  recovery  by  the  ap- 
plicant for  the  benefit  of  his  family, 
and  after  the  fruits  of  the  proceeding 
have  been  enjoyed  for  several  years  the 
allowance  will  not  be  held  void,  at  the 
instance  of  the  applicant  or  his  privies, 
because  the  application  does  not  dis- 
close expressly  that  he  was  the  head 
of  a  family,  of  that  he  was  a  resident 
of  the  county  in  which  the  proceeding 
took  place.  Torrance  ■».  Boyd,  63  t* 
22. 
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insolvency  of  the  debtor,23  nor  the  existence  of  debts  need  be  alleged 
in  the  petition.26  Though  the  statute  requires  that  the  application  give 
the  names  and  ages  of  the  beneficiaries,27  the  failure  to  allege  the  age 
cf  the  wife  does  not  make  the  proceeding  void.28 

Application  by  Wife If  the  statute  allows  the  wife  to  petition  only 

where  the  husband  refuses  to  apply,  an  averment  to  this  effect  is 
essential;29  and  in  the  absence  of  such  averment,  a' homestead  recorded 
upon  such  application  is  void,30  and  subject  to   collateral  attack.31 

Ownership.  —  Where,  under  the  statute,  a  married  woman  cannot 
have  a  homestead  set  apart  out  of  her  own  property  unless  she  is 
living  separate  and  apart  from  her  husband,32  if  she  applies  for  a  home- 
stead, it  must  appear  affirmatively  from  her  petition  out  of  whose 
property  it  is  to  be  granted,33  otherwise  the  homestead  granted  to  her 
will  be  invalid  as  to  his  creditors  ;3i  but  where  the  husband  applies  to 


25.  Connally  v.  Hard-wick,  61  Ga. 
501,  there  is  no  requirement  that  it 
should  affirmatively  appear  as  a  con- 
dition precedent  to  the  exemption. 

26.  Deyton  v.  Bell,  81  Ga.  370,  8 
S.  E.  620;  Braswell  &  Son'^.  McDaniel, 
74  Ga.  819  (as  the  homestead  right 
does  not  depend  upon  the  existence  or 
non-existence  of  debts). 

27.  Ga.  Code,  1910,  §3378. 

Under  the  constitution  and  act  of 
1868,  it  was  not  necessary  to  set  out 
the  character  of  family  (Horton  v.  Sum- 
mers, 62  Ga.  302;  Cowart  v.  Page,  59 
Ga.  235),  or  their  names  (Wilder  v. 
Frederick,  67  Ga.  669;  Horton  v.  Sum- 
mers, supra)  or  ages  (  Wilder  v.  Fred- 
ericks, supra)  in  an  application  for  a 
homestead. 

28.  KobeTts  v.  Cook,  68  Ga.  324,  as 
the  wife's  homestead  rights  are  not 
dependent  on  age  at  the  time  set  apart. 

29.  Hughes  v.  Purcell,  135  Ga.  174, 
48  S.  E.  1111;  Batson  v.  Benford,  119 
6a.  256,  46  S.  E.  93;  Hirseh  Bros.  & 
Co.  v.  Stinson,  112  Ga.  348,  37  S.  E. 
365;  Pegram  v.  Hancock,  105  Ga.  185, 
31  S.  E.  419. 

A  schedule  filed  as  an  exhibit  to  the 
petition,  by  the  wife  for  this  purpose, 
.  m  which  it  is  merely  alleged  that  the 
Husband  neglected  or  refused  to  file  the 
same,  does  not  unequivocally  show  that 
tae  wife  had  requested  the  husband  to 
We  the  schedule  and  that  he  had  re- 
used to  do  so.  The  word  "neglecting" 
coupled  with  the  word  "refusing"  by 
the  conjunction    "or"     weaken?     the 

nZ'DVf  ]he  latter  ™rd  and  de- 
prives it  of  its  ordinary  meaning, 
whica  carries  the  idea  of  an  applica- 

»1 


tion  to  the  person  refusing.     Davis  v. 
Lumpkin,  106  Ga.  582,  32  S.  E.  626. 

30.  Batson  v.  Benford,  119  Ga.  256, 
46  S.  E.  93;  Hirseh  Bros.  &  Co.  v.  Stin- 
son, 112  Ga.  348,  37  S.  E.  365;  Davis 
v.  Lumpkin,  106  Ga.  582,  32  S.  E.  626. 

31.  Hirseh  Bros.  &  Co.  v.  Stinson, 
112  Ga.  348,  37  S.  E.  365. 

32.  Bechtoldt  v.  Pain,  71  Ga.  495. 

33.  Pegram  v.  Hancock,  105  Ga.  185, 
31  S.  E.  419;  Beehtoldt  v.  Pain,  71  Ga. 
495;  Langford  v.  Driver,  70  Ga.  588; 
Coffee  v.  Adams,  65  Ga.  347;  Jones  v. 
Crumley,  61  Ga.  105. 

If  the  land  belongs  to  the  husband, 
the  fact  of  such  ownership  must  ap- 
pear in  the  application  of  the  wife. 
Pegram  v.  Hancock,  105  Ga.  185,  31 
S.  E.  419. 

Curing  Omission. — If  the  affidavit  of 
value  and  list  of  creditors  shows  the 
husband  to  be  the  owner,  the  omission 
to  so  allege  is  cured.  Cartwright  v. 
Bessman,  73  Ga.  189. 

34.  Pegram  v.  Hancock,  105  Ga.  185, 
31  S.  E.  419;  Coffee  v.  Adams,  65  Ga. 
347. 

Husband  Bound  by  Allotment. — While 
an  application  for  a  homestead  should 
state  out  of  whose  property  it  is  to 
be  granted,  and  where  an  application 
by  a  wife  fails  to  so  state,  the  home- 
stead will  be  invalid  as  against  cred- 
itors of  the  husband,  yet  where  a  hus- 
band and  wife  live  together  on  the 
land  sought  to  be  set  apart,  which  be- 
longed to  him,  and  he  had  notice  that 
his  wife  had  applied  to  have  it  set 
apart,  and  made  no  objection  thereto, 
there  being  no  creditors,  the  grant  of 
the  homestead  bound  him  and  those 
claiming  under  him  as  heirs,  although 
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have  the  homestead  set  apart,  he  need  not  allege  that  it  is  his  property.35 

Estimating  Value.  -Under  a  statute  providing  for  the  valuation  by 
the  surveyor  of  the  homestead  sought  to  be  set  apart  and  its  review 
by  appraisers,36  it  is  not  incumbent  on  the  applicant  for  a  homestead 
to  fix  the  valuation  of  the  land  sought  to  be  set  apart.37 

Signing  and  Verification.  —  That  the  attorney  signed  the  application, 
where  it  was  verified  by  the  applicant,  does'  not  render  the  proceeding 
void.38 

Amendment.  —  In  accordance  with  the  general  rule  that  a  court  has 
power  to  amend  its  records  to  make  them  conform  to  the  actual  facts 
of  the  case,  an  amendment  of  the  application  may  be  allowed  by  the 
court,39  although  several  years  have  elapsed  since  the  granting  of  the 
homestead  upon  such  application,40  unless  the  original  proceedings  were 
void.41 

e.     The  Schedule.  —  A  schedule  of  all  the  debtor's  property,42  as  well 


the  application,  did  not  state  out  'of 
whose  property  the  homestead  was  to 
be  taken.  Lineh  v.  Mclntyre,  78  Ga. 
209.  See  also  Blacker  v.  Dunlop,  93 
Ga.  819,  21  S.  E.  135,  wherein  an  ap- 
plication for  a  homestead,  made  by  a 
wife,  in  which  she  set  forth  the  name 
of  her  husband,  and  alleged  that  he 
refused  or  neglected  to  apply  for  a 
homestead,  that  he  was  the  head  of  a 
family  consisting  of  petitioner  and  two 
minor  children,  and  that  he  desired  to 
have  laid  off  and  set  apart  to  be  ex- 
empt from  levy  and  sale  as  a  homestead 
for  the  use  of  said  family  or  out  of 
one  undivided  half-interest  in  all  of  a 
described  tract  of  land,'  sufficiently  in- 
dicated that  the  property  out  of  which 
the  homestead  was  sought  belonged  to 
the  husband,  there  being  no  creditors. 

35.  Braswell  v.  MeDaniel,  74  Ga. 
319;  Beehtoldt  v.  Fain,  71  Ga.  495;  Me- 
Williams v.  MeWilliams,  68  Ga.  459; 
Wilder  i>.  Frederick,  67  Ga.  669. 

The  presumption  in  such  case  would 
be  that  the  homestead  was  to  be  carved 
out  of  his  estate.  Beehtoldt  v.  Fain,  71 
Ga.  495;  MeWilliams  v.  MeWilliams,  68 
Ga.  459. 

36.  Ga.  Code,  1910,  §3384. 

37.  Wood  v.  Collins,  111  Ga.  32,  36 
S.  E.  423. 

38.  Roberts  v.  Cook,  68  Ga.  324. 

39.  Hardin  v.  McCord,  72  Ga.  239, 
so  as  to  state  the  residence  of  the  ap- 
plicant, and  that  he  was  the  head  of 
a  family.  See  generally  the  title, 
"  Records. " 

Where,  after  a  first  application  for  a 
homestead  had  been  denied,  and  a  sec- 
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ond  application  therefor  made,  and  the 
applicant  sought  to  amend  his  petition 
by  inserting  a  new  right  of  homestead 
which  had  accrued  sinee  the  determina- 
tion upon  the  first  application,  the 
court's  refusal  to  allow  such  amend- 
ment was  error.  The  applicant  had  the 
right  to  amend  his  petition  so  as  to 
show  such  facts  as  would  entitle  him 
to  a  homestead  as  the  head  of  a  family, 
which  did  not  exist  at  the  time  of 
the  rendition  of  the  former  judgment. 
Young  v.   Brown,  45  Ga.  552. 

40.  Hardin  v.  McCord,  72  Ga.  239, 
homestead  granted  in  1868;  amendment 
granted  in  1883. 

41.  Bennett  v.  Trust  Co.  of  Georgia, 
106  Ga.  578,  32..S.  E.  625. 

No  amendment  to  the  original  sched- 
ule by  which  the  homestead  is  claimed 
can  give  vitality  to  a  statutory  home- 
stead which  is  absolutely  void,  because 
the  applicant  was  not  entitled  to  the 
exemption,  she  not  being  the  head  of 
a  family,  and  the  property  belonging  to 
her.  Bennett  v.  Trust  Co.  of  Georgia, 
106  Ga.  578,  32  S.  E.  625. 

42.  Ga.  Code,  1910,  §3378;  MeWil- 
liams v.  Bones,  84'  Ga.  199,  10  S.  E. 
723. 

The  law  requires  the  applicant  to  ac- 
company his  petition  with  a  schedule 
containing  a  minute  and  accurate  de- 
scription of  all  the  real  and  personal 
property  belonging  to  the  person  froffl 
whose  estate  the  exemption  is  to  be 
made,  so  that  the  persons  interested 
may  know  what  is  exempted  and  what 
is  not.  MeWilliams  v.  Bones,  84  Ga. 
199;  10  S.  E.  723. 
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as  a  list  of  his  creditors,  must  accompany  the  application,43  to  which 
objections  in  writing  may  be  made  by  the  creditors.44 

Amendment.  — The  schedule  may  be  amended  by  adding  thereto,45 
but.  is  not  amendable,  by  striking1  therefrom  property  set  forth 
therein.4* 

d.  Proceedings  Upon  Application.  —  The  jurisdiction  and  powers 
of  the  court  in  passing  upon  the  application  for  homestead  being 
statutory,  the  nature  and  extent  of  such  powers  are  determined  by 
the  statute.47  The  court  acts  in  a  judicial,  not  a  ministerial  capacity,44 
and  as  a  court  of  general,  not  of  special  jurisdiction.49  The  court  has 
no  jurisdiction  to  hear  the  application  at  a  date  and  hour  different 
from  that  fixed  unless  the  court  has  made  provision  for  a  continuance.50 
The  title  to  the  property  cannot  be  adjudicated  upon  such  applica- 
tion.61 If  at  the  time  of  passing  upon  the  application  no  objection  is 
made  by  any  creditor,  there  is  no  need  for  approving  the  application.52 

e.  Surveying  and  Platting.  —  "Where  the  applicant  owns  more  than 
the  quantity  allowed  by  law  and  seeks  to  exempt  but  a  portion  of  it, 
a  survey  and  plat  are  necessary.53    Until  this  survey  and  plat  are 


43.  Ga.  Code,  1910,  §3378. 

44.  Ga.  Code,  1910,  §3386. 

If  the  creditor  fail  to  appear  and 
Object  to  the  insufficiency  of  the  sched- 
ule, he  cannot  attack  it  collaterally. 
Baitlett  v.  Eussell,  41  Ga.  196,  insuffi- 
ciency of  description. 

45.  McWilliams  v.  Bones,  84  Ga.  199, 
10  S.  E.  723. 

46.  McWilliams  v.  Bones,  84  Ga.  199, 
10  S.  E.  723,  the  proper  remedy  in  such 
case  being  to  dismiss  the  application 
and  file  another  with'  a  new  schedule. 

47:  ■  Dunagan  v.  Stadler,  101  Ga.  474, 
29  S.  E.  440. 

48. '  Dunagan  v.  Stadler,  101  Ga.  474, 
29  S.  K-  440. 

49.  >■  Weekes  v.  Edwards,  101  Ga.  314, 
28  S.  E.  853. 

50.  Brady  v.  Brady,  67  Ga.  368. 

51.  Home  Bldg.,  etc.  Assn.  <v.  Cherry, 
62  Ga.  269. 

52.  Larey  v.  Baker,  85  Ga.  687,  11 
S.  E.  800. 

53.  Connally  v.  Hardwick,  61  Ga. 
•501;  Rogers  v.  Hawkins,  20  Ga.  200. 

Order  for  Survey.— The  statute  pro- 
rides  that  the  applicant  shall  apply  to 
the  court  for  an  order  to  the  surveyor 
to  lay  off  the  homestead.  Ga.  Code, 
1910,  §3378.  ' 

Upon  delivery  of  the  order  to  survey 
and  plat  to  the  surveyor  he  must  com- 
ply with  such  order  and  make  a  survey 
and  plat  (Ga.  Code,  1910,  §3384;  Branch 
O-Ford,  99  Ga.  761,  26  S.  E.  756),  as 
well  as  an  affidavit  after  completion 


that  the  same  is  correctly  platted  and 
laid  off.  Mabry  v.  Johnson,  85  Ga.  340, 
11  S.  E.  771;  Timothy  v.  Chambers,  85 
Ga.  267,  11  S.  E.  598,  21  Am.  St.  Bep. 
163. 

A  proper  order  to  the  surveyor  will 
be  presumed  where  the  court  has  ap- 
proved the  plat  returned  to  him.  Dun- 
agan v.  Stadler,  101  Ga.  474,  29  S.  E. 
440;  Timothy  v.  Chambers,  85  Ga.  267, 
11   S.   E.   598,   21   Am.   St.   Bep.  163. 

Plat  Made  by  Other  Than  County 
Surveyor. — If  it  appears  on  collateral 
attack  that  the  plats  were  made  by  an- 
other than  the  county  surveyor,  it  will 
be  presumed  there  was  no  county  sur- 
veyor. Dunagan  v.  Stadler,  101  Ga. 
474,  29  S.  E.  440,  reversing  Mabry  v. 
Johnson,  85  Ga.  340,  11  S.  E.  771;  Falls 
v.  Crawford,  76  Ga.  35,  52  Am.  Bep. 
314. 

The  surveyor's  affidavit  that  the  plat 
"is  a  correct  plat"  means,  in  sub- 
stance, that  the  land  is  correctly  platted 
and  laid  off,  and  a  sufficient  compliance 
with  the  statute.  Timothy  v.  Chambers, 
85  Ga.  267,  11  S.  E.  598,  21  Am.  St. 
Bep.  163. 

Certificate  of  surveyor  to  above  ef- 
fect without  affidavit  is  insufficient  to 
authorize  the  court  to  approve  the 
homestead.  Mabry  v.  Johnson,  85  Ga. 
340,  11  S.  E.  771;  Falls  v.  Crawford, 
76  Ga.  35,  52  Am.  Bep.  314. 

That  the  surveyor  swore  orally  to 
the  plat  and  valuation  cannot  be  proved. 
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made  and  recorded  the  homestead  is  neither  set  apart  nor  does  it  be- 
come operative  as  a  homestead.54 

Objections.  —  Upon  the  return  of  the  plat  and  valuation  of  the  realty- 
objections  may  be  made  by  the  creditors  as  to  the  propriety  of  the 
survey  and  the  valuation  of  the  premises.55  These  objections  must  be 
in  writing56  and  clearly  specify  the  grounds  of  objection.57 

f.  Appraisement.  —  If  upon  objection  made  to  the  plat,  the  ap- 
plicant does  not  alter  the  same,  so  as  to  remove  the  objections,  dis- 
interested appraisers  are  appointed  to  examine  the  property.  If  such 
plat  be  found  too  large,  such  alterations  are  made  as  the  court  deems 
proper  to  bring  the  same  within  the  limits  of  the  value  allowed  by  law, 
and  then  the  schedule  and  plat  are  approved  as  provided  in  case  there 
be  no  objections  thereto.58  The  return  of  the  appraisers  and  the 
approval  of  the  court,  unappealed  from,,  are  conclusive  upon  the 
applicant.59 

g.  Recording  in  Other  Counties.  —  "When  land  in  other  counties  is 
exempted  a  certified  copy  of  the  homestead  is  required  to  be  recorded 
therein60  in  a  book  kept  for  that  purpose.61 

h.  Effect  of  Homestead  Allotment.  —  As  the  ordinary  in  passing 
upon  the  application  acts  in  a  judicial  capacity,62  its  judgments  are 
entitled  not  only  to  the  same  force  and  effect  as  other  courts  of 
original  jurisdiction,  but  to  the  same  incidents  and  presumptions.6' 


Mabry  v.  Johnson,  85  Ga.  340,  11  S.  E. 
771. 

A  mere  clerical  error  in  the  affidavit 
in  the  use  of  words  descriptive  of  the 
land  covered  by  the  plat  will  not  affect 
the  validity  of  the  homestead  papers. 
Baldwin  Fertilizer  Co.  v.  Merritt,  101 
Ga.  387,  29  S.  E.  18,  wherein  the  sur- 
veyor in  his  affidavit  used  the  word 
"northeast"  where  he  meant  "north- 
west" as  clearly  appeared  from  the 
plat. 

Amendment. — Omission  of  surveyor  to 
make  affidavit  of  correctness  of  plat 
may' be  cured  by  amendment.  Burns  v. 
Chandler,  61  Ga.  385. 

54.  Branch  v.  Ford,  99  Ga.  761,  26 
S.  B.  756. 

Setting  aside  the  homestead  before 
the  surveyor  has  made  his  return  and 
sworn  to  the  same  is  ineffective.  Falls 
v.  Crawford,  76  Ga.  35,  52  Am.  Rep. 
314. 

55.  Ga.  Code,  1910,  §3386. 

Upon  the  postponement  of  the  matter 
to  a  future  day,  another  creditor  may 
come  in  and  file  objections.  Bolson  v. 
Lindrum,  47  Ga.  250. 

56.  Ga.  Code,  1910,  §3386;  Roff  1'. 
Johnson,  40  Ga.  555;  Hodo  v.  Johnson, 
40  Ga.  439. 
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57.  Boff  v.  Johnson,  40  Ga.  555; 
Hodo  v.  Johnson,  40  Ga.  439. 

58.  Ga.  Code,  1910,  §3388.  See 
supra,  I,  G.  5.  h. 

59.  Thrasher  v.  Bettis,  53  Ga._407, 
wherein  McCay,  J.,  said:  "In  our  judg- 
ment the  return  of  the  appraisers,  the 
approval  of  the  ordinary, .  and  the  pass- 
ing by  him  of  the  orders,  was  a  setting 
apart  of  his  homestead  to  the  applicant, 
and  an  appropriation  of  the  remainder 
of  the  debtor's  land  to  the  creditors. 
.  .  .  Had  the  debtor  been  dissatisfied 
with  the  return  and  orders  of  the  ordi- 
nary, he  had  his  remedy." 

60.  Ga.  Code,  1910,  §'3385;  McLamb 
&  Co.  v.  Lambertson,  4  Ga.  App.  553, 
62  S.  E.  107  (recording  in  other 
counties  is  necessary  only  when  there- 
in affeeted). 

61.  Ga.  Code,  1910,  §3379;  McLamb 
&  Co.  v.  Lambertson,  4  Ga.  App.  553,  62 
S.  E.  107. 

62.  Dunagan  v.  Stadler,  101  Ga.  474, 
29  S.  E.  440. 

63.  Dunagan  v.  Stadler,  101  Ga.  474, 
479,  29  S.  E.  440,  overruling  Falls  V. 
Crawford,  76  Ga.  35;  Mabry  v.  Johnson, 
85  Ga.  340,  11  S.  E.  771. 

Liberal  presumptions  are  indulged  in 
favor  of  the  regularity  of  homestead 
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Its  judgment  setting" -aside  the  homestead,  therefore,  cannot,  be  set 
aside  in  a  collateral  proceeding  for  any  irregularities.64 

i.  Appeal.  —  An  appeal  is  a  matter  purely  of  statutory  right,85  and 
unless  provision  is  made  for  an  appeal,  the  remedy  of  the  party  com- 
plaining of  any  judgment  setting  apart  or  refusing  to  set  apart  a 
homestead,  is  by  certiorari.66 

j.  Supplemental  Homesteads.  —  Provision  is  sometimes  made  for  a 
supplemental  homestead,  where  a  party  has  taken  one  of  less  value  than 
the  maximum  allowed  by  law.67    But  in  the  absence  of  a  statutory 


proceedings.  A  proper  order  to  the  sur- 
veyor to  lay  off  and  plat  the  homestead 
will  he  presumed  where  the  ordinary 
has  approved  the  plat  returned  to  him. 
Timothy  v.  Chambers,  85  Ga.  267,  11 
S.  E.  598,  21  Am.  St.  Rep.  163;  Dun- 
agan v.  Stadler,  101  Ga.  474,  29  S.  E. 
440.  Nor  will  the  allotment  be  held 
invalid  because  the  plat  did  not  pur- 
port to  he  made  by  the  county  surveyor 
and  was  not  sworn  to,  and  accompanied 
by  an  affidavit  as  the  law  requires. 
Dunagan  v.  Stadler,  supra. 

Though  the  existence  of  any  juris. 
dictional  fact  may  not  be  affirmed  upon 
the  record,  it  will  be  presumed  upon  a 
collateral  attack  that  the  court  acted 
with  due  authority,  and  its  judgments 
will  be  as  valid  as  though  every  fact 
necessary  to  jurisdiction  affirmatively 
appeared.  Dunagan  v.  Stadler,  101  Ga. 
474,  479,  29  S.  B.  440,  overruling  Falls 
v.  Crawford,  76  Ga.  35,  52  Am.  Rep. 
314;  Mabry  v.  Johnson,  85  Ga.  340,  11 
S.  E.  771. 

64.  Dunagan  v.  Stadler,  101  Ga.  474, 
479,  29  S.  E.  440,  overruling  Falls  v. 
Crawford,  76  Ga.  35,  52  Am.  Eep.  314; 
Mabry  v.  Johnson,  85  Ga.  340,  11  S.  E. 
771;  Brown  <o.  Driggers,  62  Ga.  354; 
Bartlett  v.  Russell,  41  Ga.  196. 

While  the  schedule  should  describe 
the  property  with  reasonable  certainty, 
the  insufficiency  of  the  description  of 
the  property  does  not  authorize  a  col- 
lateral attack  thereon,  where  the 
schedule  gives  a  general  description 
thereof,  and  no  fraud  or  unfairness  is 
alleged  or  shown,  and  the  creditor  made 
do  objection  thereto.  Bartlett  v.  Rus- 
sell, 41  Ga.  196. 

One  who  purchases,  with  the  approval 
of  the  ordinary  and  knowledge  of  the 
homestead  title  which  he  bought,  can- 
not afterwards  attack  the  homestead 
papers  for  want  of  regularity  in  the 
petition  or  plat,  or  in  regard  to  the 
surveyor  who  acted  in  laying  off  and 


returning   the    homestead.      Brown    ». 
Driggers,  62  Ga.  354. 

65.  Fontano-  v.  Mozley  &  Co.,  121 
Ga.  46,  48  S.  E.  707. 

Either  party  may  appeal  from  the 
judgment  of  the  court  of  ordinary  in 
setting  apart  or  .refusing  to  set  apart 
a  homestead.  Ga.  Code,  1910,  §3388. 
See  Fontano  v.  Mozley  &  Co.,  121  Ga. 
46,  48  S.  E.  707.  Such  an  appeal  brings 
up  the  case  de  novo  before  the  court  for 
adjudication  (Blackwell  v.  Broughton, 
56  Ga.  390;  Crawford  v.  May,  49  Ga. 
40;  Kirtland  <o.  Davis,  43  Ga.  318; 
Lynch  v.  Pace,  40  Ga.  173),  and  either 
party  may  raise  any  objections  or  make 
any  motion  in  relation  thereto,  author- 
ized by  law,  as  in  other  appeal  cases 
from  such  court  (Lynch  v.  Pace,  40  Ga. 
173),  and  in  acting  thereon,  the  court 
should  allow  the  prior  proceedings  to 
be  amended.  Burns  v.  Chandler,  61  Ga. 
385;  Young  v.  Brown,  45  Ga.  552;  Kirt- 
land v.  Davis,  43  Ga.  318. 

66.  Fontano  v.  Mozley  &  Co.,  121 
Ga.  46,  48  S.  E.  707.  ' 

No  appeal  lies  from  the  ordinary's 
order  sustaining  a  demurrer  to  the  ap- 
plication, the  exclusive  remedy  for  re- 
viewing the  judgment  in  such  case  be- 
ing by  certiorari.  Cunningham  <o.  United 
States  Sav.,  etc.  Co.,  109  Ga.  616,  34 
S.  E.  1024. 

Verdict  on  Appeal. — A  finding  by  the 
"jury  upon  appeal,  of  "homestead"  for 
the  applicant,  means  the  entire  realty 
in  issue  on  the  application  therefor  and 
objection  thereto.  Brand  v.  Kennedy, 
71  Ga.  707. 

67.  Johnson  v.  Redwine,  105  Ga.  449, 
33  S.  E.  676;  Butler  v.  Shiver,  79  Ga. 
172,  4  S.  E.  115;  Palmer  <v.  Simpson, 
69  Ga.  792;  Eckels  v.  Reeves,  61  Ga. 
214. 

Where  the  homestead  obtained  under 
the  law  of  a  certain  date  was  less  in 
value  than  that  allowed  by  the  law  of 
a  later  date,  the  proper  course  is  to 
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or  constitutional  provision  therefor,  a  second  or  supplementalhome- 
stead'  cannot  be  made,  an  order  of  court  attempting  to  do  so  being 
void.68 

6.  Interposing  Claim  Upon  Levy.  —  a.  When  Essential.  — While 
under  some  statutes  the  homestead  is  absolutely  exempt  and  no  formal 
claim  of  homestead  need  be  made  to  the  levying  officer  before  sale, 
the  claimant  being  entitled  to  recover  the  property  after  sale,89  never- 
theless provision  is  sometimes  made  for  interposing  the  claim  of  home- 
stead after  levy  by  filing  with  the  officer  holding  the  process  a  claim 
or  notice  of  homestead70  or  a  schedule  of  all  his  property,71  a  failure 
to.  file  same  with  the  officer  being  a  waiver  of  the  homestead.72 

Successive  Claims.  —  Such  claim,  however,  does  not  protect  the  prop- 
erty any  further  than  for  the  purpose  of  the  particular  levy;  it  does 
not  prevent  a  subsequent  or  successive  levy.73 

b.     Who  May  Assert  Claim. — Under  most  of  the  statutes  the  wife 


supplement  the  existing  homestead,  and 
not  to  have  a  new  homestead  set  apart. 
First  Nat.  Bank  v.  Massengill,  80  Ga. 
333,  5  S.  E.  100. 

68.  Woods  v.  Jones,  56  Ga.  520; 
Bate  *.  Oglethorpe  F.  Co.,  54  Ga.  515. 

69.  See  supra,  I,  C,  2. 

Michigan. — Under  the  provisions  of 
the  constitution  and  statute,  the  de- 
fendant in  the  execution  is  only  bound 
to  take  the  initiative  in  preserving  and 
protecting  his  homestead  right  after 
levy,  when  the  parcel  of  lan,d  occupied 
exceeds  in  quantity  the  legal  limit,  and 
no  election  or  selection  of  the  home- 
stead has  been  made  by  the  debtor. 
Riggs  v.  Sterling,  60  Mich.  643,  .651,  27 
N.  W.  705,.l  Am.  St.  Eep.  554;  Beecher 
V.  Baldy,  7  Mich.  488,  507. 

70.  Ala,— Code,  1907,  §4174;  Lack- 
land v.  Eogers,  113  Ala.  529,  21  So. 
341;  Schuer  •».'  King,  100  Ala.  238,  13 
So.  912;  Block  v.  George,  83  Ala.  178, 
4  So.  836;  Toenes  v.  Moog,  78  Ala.  558; 
"Wright  v.  Grabfelder,  74  Ala.  460.  Fla. 

Gen.  St.,  1906,   §2521.     Kan Gen.  St., 

1909,  §3647. 

Oregon. — Notice  by  the  husband  or 
wife  that  he  or  she  claims  the  exemp- 
tion must  be  given  to  the  officer  who 
levies  upon  it.  There  is  no  provision 
by  which  it  may  be  selected,  set  off, 
or  registered  so  as  to  make  it  exempt 
ipso  facto  or  creating  an  estate  therein 
in  favor  of  the  spouse  or  children  of 
the_  owner,  but  the  exemption  must  be 
claimed  as  in  the  ease  of  personal  prop- 
erty. Mansfield  v.  Hill,  56  Ore.  400, 
107   Pac.   471,   108   Pac.    1007,    under 
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§§221-226,  B.   &   C.  Comp.,  now  §§221- 
226,-L.  O.  L.,  1910. 

Refusal  of  Sheriff  To  Recognize 
Claim. — The  claimant  is  not  put  in  de- 
fault by  the  act  of  the  sheriff  in  re- 
turning to  him  the  claim,  with  the  state- 
ment that  he  is  not  going  to  pay  any 
attention  to  it.  Knight  ■».  Davis,  135 
Ala.  139,  33  So.  36. 

71.  Kirby's  Dig.  (Ark.),  1904,  §3906; 
Chambers  v.  Perry,  47  Ark.  400,  1  S. 
W.  700;  Healy  v.  Conner,  40  Ark.  352; 
Burns'  Ann.  St.  (Ind.),  1908,  §§755-6; 
Moss  v.  Jenkins,  146  Ind.  589,  45  N.  B. 
789.     See  infra,  I,  C,  6,  f. 

72.  Motley  v.  Jones,  98  Ala.  443,  13 
So.  782;  Clark  v.  Spencer,  75  Ala.  40, 
57;Waugh  v.  Montgomery,  67  Ala.  573; 
Moss  v.  Jenkins,  146  Ind.  589,  45  N.  E. 
789. 

Reason. — This  rests  on  the  principle 
that  exemption  is  a  privilege  which  may 
be  waived,  and  is  waived  if  not  prop- 
erly asserted.  Clark  v.  Spencer,  75  Ala. 
49>  57.  ■    .       . 

Where  the  debtor  files  his  claim  or 
homestead  exemption,  as  to  any  prop- 
erty not  embraced  therein,  he  is  deemed 
to  have  waived  his  rights.  Motley  v. 
Jones,  98  Ala.  443,  13  So.  782. 

In  Minnesota  though  the  statute 
provides  for  notice  to  the  levying  oft- 
cer,  the  homestead  where  occupied  is 
absolutely  exempt  and  the  failure  to 
give  the  notice  does  not  work  a  for- 
feiture or  waiver.  Ferguson  v.  Kum- 
ler,  27  Minn.  156,  6  N.  W.  618 

73.  Block  v.  George,  83  Ala.  li  8,  * 
So.  836. 
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of  the  householder  or  head  of  a  family  may  interpose  the  homestead 
claim,74  especially  if  the  husband  is  absent  at  the  time  of  levy.75 

c.  Time  of  Asserting  Claim.  —  In  those  jurisdictions  where  it  is 
essential  that  a  claim  of  homestead  be  interposed,  it  must  be  filed  prior 
to  the  sale  in  order  to  be  effective,76  and,  if  interposed  before  actual 


74.  See  the  statutes  of  the  various 
states  and  the  following  cases:  Ark. 
Montgomery  v.  Dane,  81  Ark.  154,  98 
S  "W.  715,  118  Am.  St.  Rep.  37;  Hol- 
lis  *.  State,  59  Ark.  211,  27  S.  W.  73, 
43  Am.  St.  Kep.  28.  Ga.— Brady  v. 
Brady,  67  Ga.  368;  Connally  v.  Hard- 
wick,  61  Ga.  501.  IU. — Zander  v.  Scott, 
165  111.  51,  46  N.  B.  2.  la.— Lowell  v. 
Shannon,  60  Iowa  713,  15  N.  W.  566. 
Ky. — Herring  v.   Johnston,   24   Ky.    L. 

.  Eep.  1940,  72  S.  W.  793.  Mo.— Sharp  v. 
Stewart,  185  Mo.  518,  84  S.  "W.  963. 
N.  M. — United  States  v.  Lesnet,  9  N. 
M.  271,  50  Pac.  321. 

Though  the  statute  requires  the  head 
of  the  family  to  make  the  claim  at  the 
time  of  levy,  and  provides  that  the 
husband  is  first  meant,  when  the  claim- 
ant is  a  married  person,  in  the  ab- 
sence of  the  husband,  his  wife  may 
assert  the  claim,  especially  where  it  is 
her  property  in  whieh  the  homestead  is 
claimed.  Quigley  v.  McEvony,  41  Neb. 
73,  59  N.  W.  767. 

As  to  wife's  ability  to  sue  or  de- 
fend in  relation  to  homestead,  sf»e  infra, 
I,  H,  4. 

75.  la. — Lowell  v.  Shannon,  60  Iowa 
713,  15  N.  W.  566.  Neb — Quigley  v. 
McEvony,  41  Neb.  73,  82,  59  N.  W.  767. 
N.  M— United  States  v.  Lesnet,  9  N.  M. 
271,  50  Pac.  321. 

76.  Ala. — Waugh  *.  Montgomery,  67 
Ala.  573;  Martin  v.  Lile,  63  Ala.  406 
(attachment) ;  Sheffey  v.  Davis,  60  Ala. 
548;  Bell  V.  Davis,  42  Ala.  460.  Ark. 
Eobinson  v.  Swearingen,  55  Ark.  55,  17 
S.  W.  365;  Jennings  v.  Carter,  53  Ark. 
242,  13  S.  W.  800;  Norris  v.  Kiad,  28 
Ark.  485;  Tumlinson  v.  Swinney,  22 
Ark.  400,  76  Am.  Dec.  432  (on  day  of 
sale  not  too  late  if  prior  thereto).  Fla. 
Gen.  St.,  1906,  §2521.  Ind.— Moss  v. 
Jenkins,  146  Lid.  589,  45  N.  E.  789. 
Kan.— Gen.  St.,  1909,  §3647;  Ard  v. 
Pratt,  61  Kan.  775,  60-  Pac.  1048,  re- 
versing 10  Kan.  App.  335,  58  Pac  283 
La. — Cunningham  v.  Steidman,  133  La. 
44,  62  So.  346;  Gilmer  v.  O'Neal,   32 

P  La.  Ann.  979;  Williston  "V.  Schmidt,  28 
La.  Ann.  416;  Kuntz  v.  Baehr,  28  La. 
Ann.  90.  But  see  Abbott  v.  Heald,  128 
La.  718,  55  So.  28,  holding  that   the 


debtor  may  claim  the  homestead  exemp- 
tion at  any  time  before  the  proceeds 
of  the  judicial  sale  are  paid  out  or 
distributed.  Mich. — Biggs  v.  Sterling, 
60  Mich.  643,  652,  27  N.  W.  705,  1  Am. 
St.  Eep.  554;  Beeeher  v.  Baldy,  7  Mich. 
488,  510;  Herschfeldt  v.  George,  6  Mich. 
456,  468.  N.  C— Hinson  v.  Adrian,  92 
N.  O.  121;  Scott  v.  Walton,  67  N.  O. 
109.  S.  C. — See  Manning  v.  Dove,  10 
Rich.  395. 

That  the  defendant  in  execution  did 
not  know  of  the  levy  cannot  affect  the 
rule.    Bell  v.  Davis,  42  Ala.  460. 

Notice  to  the  sheriff  actually  made 
before  the  sale  is  in  time  to  protect 
the  claimant,  especially  where  the 
debtor  had  no  knowledge  of  the  levy 
until  some  time  after  it  was  made. 
Union  Stock  Yards  Nat.  Bank  <o.  Simout, 
62  Neb.  227,  84  N.  W.  14.  Thus  in 
Quigley  v.  McEvony,  41  Neb.  73,  82,  59 
N.  W.  767,  the  wife  of  the  debtor  in- 
terposed  the  claim  immediately  upon 
discovering  the  levy  of  the  attachment 
although  thirty  days  thereafter,  and 
the  court  said:  "The  primary  and  sola 
object  and  purpose  of  the  notice  re- 
quired by  the  section  of  our  statutes 
doubtless  was  and  is  that  the  sheriff, 
and  the  attachment  and  execution  cred- 
itors, should  and  shall  be  apprised  of 
the  debtor's  right  or  claim  of  right  in 
the  premises,  that  they  may  act  or  pro- 
ceed accordingly;  and  we  think  that 
the  notice  in  this  ease,  given  as  it  was 
by  the  party  owning  the  property,  and 
as  soon  as  it  was  ascertained  that  a 
levy  had  been  made,  was  sufficient  to 
apprise  the  sheriff  and  creditor  of  the 
right  claimed  by  the  debtor  '  in  the 
property,  and  was  sufficient,  ...  as 
to  the  time  of  service,  to  satisfy  and 
fulfill  the  requirements  of  the  law  in 
regard  to  notice."  But  in  Griffin  "C. 
Nichols,  51  Mich.  575,  17  N.  W.  63, 
the  debtor  "was  in  the  neighborhood 
and  might  have  been  personally  notified, 
but  was  not.  He  had  no  actual  knowl- 
edge of  the  levy,  or  of  the  proceedings 
(including  sale)  under  it;  and  being 
wholly  ignorant  that  there  was  any  oc. 
casion  for  him  to  intervene,  it  would 
be  going  far  to  regard  his  omission  as 
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sale,  it  is  effective  though  an  order  of  sale  was  made,77  or  though  the 
court  has  rendered  final  judgment  in  the  attachment  suit.78 

v.  Peters,  53  Ark.  182,  13  S.  W.  729), 
and  tne  debtor  may  set  up  his  right  of 
homestead  when  suit  is  brought  against 
him  for  possession  (Kirby's  Dig.,  1904, 
§3902;  Brown  v.  Peters,  supra).  But  if 
he  permits  it  to  go  to  sale,  he  takes 
the  chances  of  defeat  in  a  trial  upon 
that  issue.  If  he  would  avoid  these 
chances  and  protect  the  homestead  from 
sale,  he  may  procuie  a  supersedeas  to 
stay  it,  this  remedy  existing  as  before. 
Brown,  v.  Peters,  supra. 

77.  Ark. — Bunck  v.  Keith,  64  Ark. 
654,  44  S.  W.  452,  explaining  Turner  ■». 
Vaughan,  33  Ark.  454.  Ohio — Sears  v. 
Hanks,  14  Ohio  St.  298.  Ore.— Wilson 
17.  Peterson,  136  Pac.  1187. 

While  the  fact  that  a  debtor,  in  pur- 
chasing lands,  had  procured  the  vendors 
to  convey  title  therein  to  his  wife,  in 
fraud  of  his  'creditors,  was  held  not 
to  prevent  him  from  claiming  his  home- 
stead in  such  lands  in  an  action  brought 
to  set  aside  such  conveyance  as  fraud- 
ulent and  have  the  property  declared 
as  subject  to  sale  under  execution,  it 
was  held  that  such  claim  should  have 
been  interposed  before  a  decree  in  such 
action  became  final  and  passed  from 
under  the  control  of  the  court  render- 
ing it.  Turner  V.  Vaughan,  33  Ark. 
454,  464. 

78.  Attachment.— A  judgment  sus- 
taining a  general  attachment  and  or- 
dering the  property  sold  does  not  debar 
the  debtor  from  asserting  his  homestead 
in  the  property  at  any  time  before  sale, 
the  question  of  the  right  of  homestead 
exemption  not  being  in  issue  and  de- 
termined prior  to  or  along  with_  the 
issue  upon  the  attachment.  The  judg- 
ment sustaining  the  attachment  is  con- 
clusive only  as  to  the  matters  involved 
in  the  inquiry.  Robinson  v.  Swearingen, 
55  Ark.  55,  17  S.  W.  365;  Irwm  > . 
Taylor,  48  Ark.  224,  2  S.  W.  787.  "The 
statute  which  regulates  the  manner  or 
asserting  a  claim  to  exemption  relates 
alike  to  executions,  'other  process  and 
attachments.'  Mansf.  Dig.,  §3006.  _ As 
to  executions,  it  is  established  that  tne 
claim  may  be  asserted  at  any  time  Be- 
fore sale  (Norris  v.  Kidd,  28  Ark.  485) 
and  we  think  it  apparent  that  no  dis- 
tinction was  intended  or  made,  either  in 
the  constitution  or  statute,  between  or- 
dinary executions,  'other  process   ana 


a  forfeiture  of  his  right.  If  he_  had 
been  fairly  put  upon  his  guard, — if  he 
had  been  actually  notified,  and  had 
then  refrained  from  acting, — there 
would  be  room  for  other  considera- 
tions." 

Claim  Interposed  After  Sale. — Inter- 
posing a  claim  of  homestead  for  the 
first  time  after  a  sale,  upon  an  order 
to  show  cause  why  the  sale  should  not 
be  confirmed  is  too  late.  Rector  v. 
Eotton,  3  Neb.  171. 

Where  Sale  Enjoined. — Where  the 
owner  made  an  erroneous  claim  of 
homestead,  and  it  was  contended  that 
the  selection  was  not  made  in  due 
time,  it  was  held  that  the  claimant 
might  afterwards  select  the  tract  to 
which  he  was  entitled  and  then  obtain 
an  injunction  against  the  sale  of  the 
same.  Willis  v.  Whitead,  59  Kan.  221 
52   Pac.   445. 

Where  the  sale  was  procured  by  col- 
lusion, between  the  execution  creditor 
and  the  sheriff  during  the  temporary  ab 
senee  of  the  debtor,  whereby  the  statu- 
tory notices  were  not  published  and 
posted  where  the  debtor  or  his  family 
were  likely  to  discover  them,  it  was 
held  to  be  fraudulent  and  void,  and  the 
debtor  was  allowed  to  set  up  such  facts 
in  am  action  of  ejectment  brought 
against  him  by  purchasers  of  the 
execution  plaintiff,  who  were  not 
bona  fide  purchasers  for  value.  Jen- 
nings v.  Carter,  53  Ark.  242,  13  S.  W. 
800. 

In  Alabama,  the  constable  levying 
upon  realty  in  default  of  personal 
property  being  only  authorized  to  levy 
but  not  to  sell  until  the  proceedings 
of  the  justice's  court  are  approved  by 
the  circuit  court,  which  issues  an  order 
of  sale,  the  claim  '  may  be  interposed 
in  the  justice's  court  or  is  in  time  if 
made  in  the  circuit  court  before  an 
order  of  sale  is  made.  Rogers  v.  Lack- 
land, 117  Ala.  599,  23  So.  489;  Toenes 
v.  Moog,  78  Ala.  558,  limiting  Sherry  v. 
Brown,  66  Ala.  51. 

Arkansas. — As  the  law  stood  prior  to 
the  act  of  March  18,  1887,  a  debtor  lost 
his  right  of  homestead,  if  he  failed  to 
claim  it  and  procure  a  supersedeas  stay- 
ing its  sale.  That  act  provides  that  in 
certain  enumerated  cases  the  right 
shall  not  be  lost  by  such  failure  (Brown 
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d.  Filing  Claim.  —  Under  some  statutes  the  written  claim  must  be 
filed  with  the  officer  making1  the  levy,79  or  the  court  of  record  which 
directs  a  sale  of  the  land.8?  Merely  showing  a  claim  of  homestead 
to  the  levying  officer,  and  tjjpn  withdrawing  the  same  from  the  officer 
and  recording  it  is  not  a  sufficient  filing,  however.81 

e.  Form  and  Sufficiency  of  Claim,  Formal  Requisites.  —  While 
under  statutes  merely  requiring  the  claimant  to  notify  the  officer  of 
what  he  claims  as  his  homestead,  notice  in  writing  is  not  required,82 
some  statutes  expressly  require  a  verified83  claim  or  notice,  in  writing.84 

Contents  of  Claim.  —  The  claim  or  notice  must  describe  the  premises 
claimed  as  a  homestead  sufficiently  to  identify  the  same,85  and  set  forth 
that  the  premises  were  occupied  as  a  homestead,  when  the  lien  of  the 


attachments  not  specific,  as  to  the  right 
of  the  claimant  to  assert  his  claim." 
Kobinson  v.  Swearingen,  55  Ark.  55,  17 
S.  W.  365. 

79.  Schuer  v.  King,  100  Ala.  238,  13 
So.  912;  Wright  v.  Grabfelder,  74  Ala. 
460;  Fla.  Gen.  St.,  1906,  §2521. 

80.  Toenes  v.  Moog,  78  Ala.  558'. 

A  constable  of  a  justice  court  can 
only  levy  upon  real  property  and  not 
Bell,  his  duty  .expiring  upon  indorse- 
ment of  the  levy  and  return  of  the 
process  to  the  court,"  which  court  sends 
the  proceedings  for  approval  to  a  court 
of  record  which  only  can  order  a  sale 
thereof,  in  such  cases  the  claim  may 
be  interposed  before  the  justice.  Toenes 
v.  Moog,  78  Ala.  558,  explaining  Sherry 
v.  Brown,  66  Ala.  51. 

81.  Schuer  <o.  King,  100  Ala.  238,' 13 
So.  912.  See  generally  8  Standard 
Proc.  982. 

_  Eegistration  of  the  statutory  declara- 
tion is  serviceable  only  when  the  claim 
is  made  and  filed  for  record  before 
the  levy  is  made  (Schuer  v.  King,  100 
Ala.  238,  13  So.  912;  Wright  -v.  Grab- 
felder, 74  Ala.  460),  hence  filing  the 
statutory  declaration  after  a  levy  has 
been  made  and  notifying  the  levying 
officer  of  this  fact  is  insufficient.  Wright 
v.  Grabfelder,  74  Ala.  460. 

82.  Mark  v.  State,  15  Ind.  98,  con- 
strued in  Gregory  v.  Latchem,  53  Ind. 
449,  453;  Mich.  Comp.  Laws,  1897, 
§10,364;  Beecher  «.  Baldy,  7  Mich.  488, 
509  (under  substantially  same  provision 
in  Act  of  1848). 

It  may  be  in  any  form  which  indi- 
cates to  the  officer,  with  reasonable  cer- 
tainty, the  land  claimed  as  a  homestead. 
Beecher  v.  Baldy,  7  Mich.  488,  509. 

Louisiana.— Personal    notice    to    the  I 


sheriff  and  plaintiff  in  the  seizure  and 
sale  did  not  amount  to  a  legal  asser- 
tion of  the  claimant's  right,  so  as  to 
secure  or  preserve  the  right  of  a  home- 
stead on  the  property  under  seizure,  in 
Kuntz  v.  Baehr,  28  La.  Ann.  90. 

83.  Ala.  Code,  1907,  §4174;  Fla.  Gen. 
St.,  1906,  §2521. 

84.  Ala.— Code,  1907,  §4174.  Fla. 
Gen.  St.,  1906,  §2521.  Kan.— Gen.  St., 
1909,  §3647. 

Under  the  Kansas  statute,  requiring 
"notice  in  writing"  it  was  held  that 
the  bringing  of  a  proceeding  against 
the  officer  to  enjoin  the  sale  as  soon 
as  the  levy  is  made,  in  whieh  the 
claimant  sets  up  his  claim  of  home- 
stead, and  the  causing  of  a  summons  to 
be  served  on  the  officer,  were  sufficient 
notice  -to  such  officer  of  his  homestead 
selection  and  claim.  Ard  v.  Pratt,  61 
Kan.  775,  60  Pac.  1048,  reversing  10 
Kan.  App.  335,  58  Pac.  283. 

85.  Ala.— Code,  1907,  §4174;  Blum  v. 
Carter,  63  Ala.-  235;  Andrews  v.  Mel- 
ton, 51  Ala.  400.  Fla.— Gen.  St.,  1906, 
§2521.  Kan.— Gen.  St.,  1909,  §3647. 
Mich. — Comp.  Laws,  1897,  §10,364. 
Neb.— Comp.  St.,  1911  (Ann.),  §3734. 
Wis.— St.,  1898,  §2984. 

Accurate  Description  Unnecessary. 
It  is  mot  necessary  to  the  validity  of 
a  claim  of  homestead  exemption,  that 
the  affidavit  claiming  it  should  describe 
the  land  accurately,  either  by  the  num- 
ber of  the  government  surveys,  or  by 
metes  and  hounds;  it  is  sufficient  to 
describe  it  by  any  identifying  name 
or  objects;  the  metes  and  bounds, 
quantity,  and  value,  may  be  afterwards 
ascertained  when  necessary,  independ- 
ently of  the  claimant.  Andrews  <o.  Mel- 
ton, 51  Ala.  400.  See  also  Herrick  v. 
Graves,  16  Wis.  157. 

Vol.  XI 


330 


HOMESTEADS  AND  EXEMPTIONS 


process  attached,86  or  a  manifested  intention  and  preparation  to 
occupy  the  land  as  a  homestead,  preceding  such  time.87  As  a  home- 
stead right  is  governed  by  the  law  in  force  where  the  debt  is  contracted 
if  one  statute  authorizes  only  a  certain '  exemption  and  a  later  statute 
increases  the  exemption  as  against  subsequent  debts,  the  claim  must 
aver  when  the  debt  was  contracted,  on  which  the  judgment  was  ren- 
dered.88 

Amendment  of  Claim.  —  A  claim  of  homestead  exemption  interposed 
after  a  levy  of  process,  if  insufficient,  is  amendable  in  the  court  from 
which  the  process  issued.89 

f.  Schedule  or  Inventory.  —  A  schedule  of  all  the  claimant's  prop- 
erty specifying  the  particular  property  which  he  claims  as  exempt,90 
verified  by  affidavit,91  or  a  verified  schedule  of  all  the  claimant's  prop- 
erty accompanying  a  claim  of  homestead  in  specific  property  is  some- 
times provided  for  as  the  method  of  claim.92    The  filing  of  the  schedule 


86.  Blum  v.  Carter,  63  Ala.  235.  See 
also  Zander  v.  Scott,  165  111.  51,  46 
N.  E.  2. 

87.  Blum  v.  Carter,  63  Ala.  235. 

88.  McLaren  v.  Anderson,  81  ■  Ala. 
106,  8  So.  188;  Block  v.  Bragg,  68  Ala. 
291  (in  order  that  it  may  appear  what 
law  governs  the  exemption  claimed). 

Defect  Amendable. — An  omission  to 
set  forth  in  the  claim  the  time  when 
the  liability  accrued  is  an  amendable 
defect,  which  should  be  raised  and 
passed  upon  in  the  trial  court,  so  as 
to  givie  the  claimant  an  opportunity 
of  amending.  McLaren,  v.  Anderson,  81 
Ala.  106,  8  So.  188. 

89.  Block  v.  Bragg,  68  Ala.  291.  See 
also  McLaren  v.  Anderson,  81  Ala.  106, 
8  So.  188. 

90.  Kirby's  Kg.  (Ark.),  1904,  §3906; 
Chambers  v.  Perry,  47  Ark.  400,  1  S. 
W.  700;  Healy  v.  Conner,  40  Ark.  352. 

Improvement  Upon  Public  Land. — But 
under  Arkansas  statute  (Gantt's  Dig., 
§2626)  a  debtor  need  not  schedule  an 
improvement  upon  the  public  lands  upon 
which  he  resides  or  cultivates,  because, 
as  matter  of  public  policy,  the  statute 
makes  it  unlawful  to  levy  upon  and  sell 
such  improvement  under  any  execution. 
Healy  v.  Conner,  40  Ark.  352. 

Where  the  schedule  of  a  homestead 
fails  to  set  out  all  of  the  debtor's  prop- 
erty, 'the  supersedeas  (see  infra,  I,  C, 
6,  g)  staying  its  sale  upon  the  process 
under  which  the  claim  is  interposed 
should  not  issue.  Brown  v.  Peters,  53 
Ark.  182,  13  S.  W.  729. 

Residence  and  Occupancy.  —  Such 
schedule  or  the  affidavit  thereto  should 
also  show  whether  the  debtor  claiming 
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the  homestead  exemption  is  a  resident 
of  the  state  (Brown  v.  Peters,  53  Ark. 
182,  13  S.  W.  729),  and  that  he  occupied 
the  land  as  a  residence  at  the  date 
of  the  levy  of  the  process.  Reynolds  v. 
Tenant,  51  Ark.   84,  9  S.  W.  857. 

Where  land  is  not  occupied  as  a 
residence  at  the  time  an  order  of  at- 
tachment is  levied  upon  it,  the  debtor's 
occupation  of  it  on  a  subsequent  day, 
will  not  enable  him  to  hold  it  as  a 
homestead  exempt  from  sale  under  a 
judgment  sustaining  the  attachment. 
Reynolds  v.  Tenant,  51  Ark.  84,  9  S.  W. 
857. 

Under  a  statute  providing  that  the 
claimant  shall  designate  the  property 
claimed  and  imposing  the  duty  upon 
the  appraisers  to  make  a  schedule  of 
the  designated  property,  the  claimant 
need  not  make  out  a  schedule  of  all  his 
property,  but  only  point  out  to  the 
officer  the  property  he  claimed;  and  a 
claim  to  all  his  property  as  _  exempt 
from  sale  is  good  without  a  designation  ■ 
of  each  article  claimed.  Mark  v.  State, 
15  Ind.  98. 

91.  Kirby's      Dig.      (Ark.),     1904, 

§3906- 

92.  Burns'  Ann.  St.  (Ind.),  1908, 
§§755-6;  Moss  v.  Jenkins,  146  Ind.  589, 
594,  45  N.  B.  789;  Gregory  v.  Latchem, 
53  Ind.  449,  453. 

The  schedule  need  not  designate  tne 
property  the  '  claimant  desires  set  oft; 
he  may  wait  until  after  the  appraise- 
ment to  determine  what  he  will  clarm 
as  exempt.  Kelley  v.  McPadden,  80  ino. 
536,  where  the  court  said:  "Until  tnat 
had  been  done,  it  could  not  be  known 
but  that  his  entire  property  would  ns 
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specifying  the  property  claimed  as  homestead  protects  same  as  against 
an  alias  execution,  there  being  no  change  of  circumstances  during  the 
intervening  time.93 

g.  Effect  of  Claim.  —  Such  filing  with  the  officer  has  the  effect  of 
suspending  a  sale  pending  further  proceedings,94  except  where  the 
statute  requires  the  party  to  take  out  a  writ  of  supersedeas  to  sus- 
pend further  proceedings.95  If  the  officer  neglects  or  refuses  to  issue 
a  supersedeas,  mandamus  or  an  appeal  lies,  according  to  the  fact 
whether  he  is  a  ministerial  or  a  judicial  officer.96 

h.  Notice  of  Claim.  —  Written  notice  of  the  claim  of  homestead 
must  be  given  by  the  levying  officer  to  the  plaintiff  under  some 
statutes  in  order  to  give  him  an  opportunity  to  file  a  contest,07  and 
a  sale  made  without  such  notice  may  be  set  aside.98 

7,  Statutory  Contest  of  Declaration  or  Claim.  —  a.  In  General. 
Statutes  in  some  states  provide  for  a  contest  by  the  execution  creditor,- 
of  the  claim  of  homestead  filed  with  the  levying  officer,99  or  of  the 


exempt,  and  if  that  was  not  so,  he  had 
a  rignt  to  make  his  selection  with  ref- 
erence to  the  valuation"  of  the  prop- 
erty scheduled. 

If  the  description  as  set  forth  is 
sufficient  to  enable  the  officer  to  dis- 
cover and  identify  the  property  and 
cause  its  appraisement,  he  and  those 
for  whom  he  acted  cannot  question  the 
sufficiency  of  the  description.  Barkley 
v.  Mahon,  95  Ind.  101,  107. 

93.  Euper  v.  Alkire  &  Co.,  37  Ark. 
283. 

94.  Kennedy  v.  First  Nat.  Bank,  107 
Ala.  170,  18  So.  396,  36  L.  E.  A.  308; 
Block  v.  George,  83  Ala.  178,  4  So. 
836. 

Sale  without  contest  where  claim 
timely  interposed  is  void.  Milligan  v. 
Cox,  108  Ala.  497,  18  So.  734. 

The  affidavit  is  the  officer's  authority 
for  suspending  further  execution.  It  is 
more:  it  is  the  initiatory  step  in  the 
contest  of  the  claim  should  the  plain- 
tiff in  execution  elect  to  contest.  It  is 
the  mode  the  law  prescribes  for  notify- 
ing the  levying  offieer  that  the,  claim 
is  made,  and  when  the  written  affidavit 
of  claim  is  lodged  with  him,  the  claim- 
ant has  nothing  further  to  do,  at  that 
stage  of  the  proceeding.  Wright  v.  Grab- 
felder,  74  Ala.  460. 

95.  Kirby'sDig.  (Ark.),  1904,  §3906; 
Brown  v.  Peters,  53  Ark.  182,  13  S.  W. 
729;  Chambers  i>.  Perry,  47  Ark.  400, 
1  S.  W.  700. 

There  is  no  right  to  a  supersedeas  ex- 
cept that  contained  in  the  statute',  and 
it  prescribes  the  terms  upon  which  the 


right     may    be     enjoyed.      Brown     v. 
Peters,  53  Ark.  182,  13  S.  W.  729. 

96.  Chambers  v.  Perry,  47  Ark.  400, 
1  S.  W.  700. 

Failure  to  prosecute  the  remedy  is 
a  waiver  of  the  right.  Chambers  v. 
Perry,  47  Ark.  400,  1  S.  W.  700. 

97.  Ala.  Code,  1907,  §4174;  Knight 
v.  Davis,  135  Ala.  139,  33  So.  36;  Allen 
17.  Towns,  90  Ala.  479,  8  So.  101;  "Wright 
v.  Grabf  elder,  74  Ala.  460;  Block  v. 
Bragg,  68  Ala.  291. 

That  notice  of  the  ciaim  was  given 
as  required  by  the  statute  will  be  in. 
f erred  from  the  fact  that  the  claim  was 
contested  by. the  plaintiff,  by  his  mak- 
ing an  affidavit  of  its  invalidity,  and 
from  the  fact  that  notice  does  not  seem 
to  have  been  denied.  Block  v.  Bragg, 
68  Ala.  291. 

98.  Knight  v.  Davis,  135  Ala.  139, 
33  So.  36;  Allen-  v.  Towns,  90  Ala.  479, 
8  So.  101. 

99.  Ala.  Code,  1907,  §4174;  Block  v. 
Bragg,  68  Ala.  291. 

A  right  to  cause  a  resurvey  by  the 
officer  is  sometimes  provided  for  by 
statute  to  guard  against  abuse  of  the 
right.  Minn.  Eev.  Laws,  1905,  §3460; 
Ferguson  v.  Kumler,  27  Minn.  156,  6 
N.  W.  618  (under  Gen.  St.,  1878,  c.  68, 
§4);  Wis.  St.,  1898,  §2984;  Myers  v. 
Ford,  22  Wis.  139;  Herrick  v.  Graves, 
16  Wis.  157. 

Nature  of  Proceeding. — The  contest 
of  a  claim  is  essentially  a  suit,  in 
which  the  plaintiff  in  the  process  is 
the  actor.  Block  v.  George,  83  Ala.  178, 
4  So.  836. 
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declaration  of  homestead  filed  for  record.1  Such  contest  must  be 
instituted  within  a  specified  time  or  the  levy  will  be  released.2  Where 
the  claim  is  made  by  a  declaration  filed  of  record,  until  the  same  is 
contested,  the  property  embraced  therein  is  not  subject  to  levy.3  The 
fact  of  contest  must  be  indorsed  upon  the  process4  and  the  officer  is 
then  required  to  make  the  levy;5  but  his  failure  to  perform  his  duty 
does  not  disable  the  party  from  maintaining  his  contest  or  destroy 
his  lien.6  Until  the  contest  is  decided,  though  the  lien  on  the 
property  is  preserved,  the  officer  making  the  levy  is  prohibited  from 
proceeding  to  sell  the  same.7 

b.  How  Instituted.  —  The  contestant  must  file  an  affidavit  that  in 
his  belief  the  claim  of  homestead  is  invalid  entirely  or  in  part,8  or 
is  excessive9  and  must  specify  wherein  it  is  invalid  or  excessive  as 
the  case  may  be.10  If  the  affidavit  is  in  substantial  compliance  with 
the  statute,  however,  this  is  all  that  is  required.11  Though  the  statute 
does  not  provide  specifically  in  what  office  or  with  what  officer  the 
affidavit  should  be  filed  or  lodged,  sUch  affidavit  properly  should  be 
filed  with  the  officer  making  the  levy;12  but  a  filing  with  the  clerk 
of  court  to  which  the  execution  is  returnable,  if  irregular,  is  waived 
by  appearance  and  engaging  in  a  trial  on  the  merits.13 

c.  Notice  of  Contest.  —  Notice  must  be  given  to    the 
claimant  of  any  contest  of  his  claim  of  homestead  exemption." 


1.  Ala.  Code,  1907,  §4173;  Schuer  v. 
King,  100  Ala.  238,  13  So.  912;  Clark 
v.  Spencer,  75  Ala.  49. 

2.  Ala.  Code,  1907,  §4174  (must  in- 
stitute contest  within  ten  days  after 
notice  of  claim) ;  Milligan  v.  Cox,  108 
Ala.  497,  18  So.  734;  Caldwell  v.  Pollak, 
91  Ala.  353,  8  So.  546;  Farley  v.  Rior- 
don,  72  Ala.  128;  Block  v.  George,  70 
Ala.  409;  Block  v.  Bragg,  68  Ala.  291. 

3.  Ala.  Code,  1907,  §4172;  Clark  V. 
Spencer,  75  Ala.  49,  56. 

A  levy  and  sale  without  such  pre- 
liminary contest  being  irregular,  on 
timely  application,  the  court  will  arrest 
the  sale  and  quash  the  levy,  or  if  the 
property  is  sold,  will  set  aside  the 
sale.  But  they  are  mere  irregularities 
which  cannot  be  inquired  into,  or  set 
aside  collaterally,  and  therefore,  are  no 
defense  to  an  action  of  ejectment 
brought  by  the  purchaser  under  such 
execution  sale.  Clark  v.  Spencer,  75 
Ala.  49. 

Where  the  declaration  of  homestead 
is  fatally  defective,  however,  no  affi- 
davit is  necessary  as  a  preliminary  to 
a  levy.  Block  v.  George,  83  Ala.  178,  4 
So.  836. 

4.  Ala.  Code,  1907,  §4172;  Schuer  v. 
King,  100  Ala.  238,  13  So.  912;  Beck- 
ert  v.  Whitlock,  83  Ala.  123,  3  So. 
545. 
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5.  Beckert  w.  Whitlock,  83  Ala.  123, 
3  So.  545. 

6.  Beckert  V.  Whitloek,  83  Ala.  123, 
3  So.  545. 

7.  Block  v.  Bragg,  68  Ala.  291. 

8.  Ala.  Code,  1907,  §§4173,  4174; 
Beckert  v.  Whitloek,  83  Ala.  123,  3  So. 
545;  Block  v.  George,  83  Ala.  178,  4 
So.  836. 

Amendment. — The  affidavit  of  con- 
test, if  insufficient,  is  amendable  in 
the  court  from  which  the  process 
issued.    Block  <o.  Bragg,  68  Ala.  291. 

9.  Ala.  Code,  1907,  §§4173,  4174. 

10.  Ala.  Code,  1907,  §4173. 

11.  Beckert  v.  Whitlock,  83  Ala.  123, 
130,  3  So.  545. 

12.  Beckert  v.  Whitlock,  83  Ala.  123, 
3  So.  545. 

The  affidavit  has  a  two-fold  effect: 
it  screens  the  officer  from  liability  for 
damages  and  is  the  institution  of  a 
contest  for  claim  of  exemption;  hence 
the  policy  of  requiring  same  to  be 
filed  with  the  officer  making  the  levy. 
He  returns  same  to  court  ana  it  he- 
comes  a  part  of  the  file.  Schuer  v. 
King,  100  Ala.  238,  13  So.  912. 

13.  Beckert  v.  Whitlock,  83  Ala.  123, 
3  So.  545. 

14.  Ala.  Code,  1907,  §4175;  Mead  r. 
Larkin,  66  Ala.  87  (under  Code,  1876, 
§2836). 
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d.  Form  of  Issue  Upon  Contest.  —  The  form  of  the  issue  is  largely 
in  the  sound  discretion  of  the  court,15  and  is  not  an  appropriate  sub- 
ject of  demurrer  ;16  nor  is  it  governed  by  the  rules  of  formal  pleading.17 

e.  Trial  of  Contest.  —  Where  a  claim  of  homestead  exemption  is 
interposed  after  a  levy  of  process  by  the  owner,  it  is  not  the  province 
of  the  officer  to  pass  upon  the  sufficiency  of  the  claim,18  or  of  the 
affidavit  of  contest,19  such  contest  being  triable  in  a  specified  court.20 
A  provision  for  trial  within  a  specified  time  is  not  mandatory,21  and 
though  the  statute  provides  for  judgment  against  the  contestant  if 
he  fails  to  appear,  this  does  not  require  the  court  ex  meru  motu  to 
render  it  in  the  absence  of  the  defendant.  He  must  become  the 
movant.22 

Burden  of  Proof Where  a  claim  of  homestead,  made  after  a  levy 

of  judicial  process,  is  contested,  the  burden  of  proving  that  the  lands 
levied  upon  are  subject  to  the  levy  is  upon  the  contestants.23 

Appeal.  —  The  statutory  contest,  being  in  form  and  nature  an  adver- 
sary suit,  a  judgment  rendered  thereon  is  a  final  judgment  from 
which  an  appeal  will  lie.24  The  transcript  which  may  properly  be 
certified  on  such  an  appeal  is  of  the  record  of  the  proceedings  in  the 
course  of  the  contest.25 


15.  Pinckard  &  Lay  ■».  Freeman,  172 
Ala.  333,  55  So.  503;  Emrich  v.  Gilbert 
Mfg.  Co.,  138  Ala.  316,  35  So.  322; 
Beckert  v.  Whitloek,  83  Ala.  123,  130, 
3  So.  545. 

An  issue  is  sufficient  if  broad  enough 
to  admit   any  competent   evidence   as 
to  the  validity   or   invalidity    of   the 
claim  in  whole  or   in    part,    on    the 
,    grounds  specified  in   the    affidavit    of 
r    contest.    Pinckard  &  Lay  v.  Freeman, 
"    172  Ala.  333,  55  So.  503;  Emrich  v.  Gil- 
bert Mfg.   Co.,   138   Ala.   316,    35    So. 
322;  Beckert  v.  "Whitloek,  83  Ala.  123, 
3  So.  545. 

When  the  parties  do  not  agree  as  to 
the  form  of  the  issue  the  court  should 
dictate  the  terms.  Beckert  v.  Whitloek, 
83  Ala.  123,  130,  3  So.  545. 

16.  Pinckard  &  Lay  v.  Freeman,  172 
Ala.  333,  55  So.  503;  Emrich  v.  Gilbert 
Mfg.  Co.,  138  Ala.  316,  325,  35  So.  322; 
Beckert  v.  "Whitloek,  83  Ala.  123,  131, 
3  So.  545.  '        ' 

Where  the  affidavit  of  contest  of 
j,  claim  of  homestead  exemptions  is  con- 
^  «eded  to  contain  one  unassailable 
i'    ground,  and  a  demurrer    and    motion 

interposed  to  it,   challenges  it   in   its' 

entirety,  each  is    properly    overruled. 

Zurich  v.  Gilbert  Mfg.  Co.,   138  Ala. 

316,  35  So.  322. 

a  i17,  n£inokard  &  Lay  «■  Freeman,  172 
AK  333,  55  So.  503;  Emrich  <?.  Gil- 
bert Mfg.  Co.,  138  Ala.   316,   325,   35 


So.  322;  Beckert  v.  Whitloek,  83  Ala. 
123,  130,  3  So.  545. 

18.  McLaren  v.  Anderson,  81  Ala. 
106,  8  So.  188;  Block  v.  Bragg,  68  Ala. 
291. 

19.  Block  v.  Bragg,  68  Ala.  291. 

20.  Ala.  Code,  1907,  §4179. 

21.  Beckert  v.  Whitloek,  83  Ala.123, 
3  So.  545. 

Where  the  issue  upon  the  affidavit  of 
contest  is  tried  at  the  first  regular  term 
of  court  after  the  return  of  the  process, 
the  execution  debtor  is  not  entitled  to 
have  the  levy  quashed  on  account  of 
want  of  diligence  on  the  part  of  the 
contestant  in  the  prosecution  of  the 
contest,  based  upon  the  failure  of  the 
contestant  to  prosecute  the  issue  at 
an  adjourned  term  which  intervened, 
since  an  adjourned  term  of  the  court 
is  a  mere  continuation  of  the  regular 
term.  Emrich  v.  Gilbert  Mfg.  Co.,  138 
Ala.  316,  324,  35  So.  322. 

22.  Beckert  v.  Whitloek,  83  Ala.  123, 
129,  3  So.  545,  declaration  exceeded  in 
area  and  value  legal  exemption  allowed. 

23.  Bailey  v.  Dunlap  Mercantile  Co., 
138  Ala.  415,  35  So.  451,  burden  on 
contestants- 1:o  show  that  its  value  ex- 
ceeds two  thousand  dollars. 

24.  Wright  v.  Jones,  103  Ala.  539, 
15  So.  852. 

25.  Wright  v.  Jones,  103  Ala.  539, 
15  So.   852. 

"The  record  of  other  direct  or  col- 
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D.  Creditor's  Kemedies  Against  Homestead.  —  1.  In  General. 
The  homestead,  if  not  in  excess  of  the  value  and  extent  prescribed  by 
statute,  not  being  subject  to  sale  under  execution,26  likewise  is  not 
subject  to  an  attachment-  for  a  debt  created  since  its  acquisition2' 
though  in  some  states  it  is  liable  to  attachment  as  against  a  debt 
created  prior  to  acquisition  of  the  homestead.28  A  creditor  must  pro- 
ceed to  enforce  his  claim  against  the  homestead  in  the  manner  pre- 
scribed by  the  statute  or  no  title  will  pass.29 

2.  Equitable  Relief.  —  Where  the  judgment  creditor  has  a  lien  on 
the  land  covered  by  the  homestead,  he  may  enjoin  the  destruction  or 
impairment  of  the  substance  of  it  by  the  homestead  claimant.80  But 
a  court  of  equity  will  not  vacate  the  allotment  and  setting  aside  of  a 


lateral  proceedings  had  between  the 
same  parties,  though  they  may  concern 
the  same  subject-matter,  form  no  part 
of  the  record  which  ought  to  be  cer- 
tified and,  if  incorporated  in  it,  must 
be  disregarded.  The  motion  to  vacate 
the  levy,  and  the  judgment  thereon 
Tendered,  form  no  part  of  the  record 
of  the  contest,  ought  not  to  have  been 
incorporated  in  it,  and  must  with  the 
errors  thereon  assigned,  be  disre- 
garded." Wright  "O.  Jones,  103  Ala. 
539,  15  So.  852. 

26.  See  supra,  I,  0,  6. 

Sales  under  execution  for  debt  in- 
curred subsequent  to  homestead  passes 
no  title.  Burton  v.  Look,  162  Mo.  502, 
514,  63  S.  W.  112. 

27.  Ga. — Burns  v.  Lewis,  86  Ga.  591, 
13  S.  E.  123,  sale  under  void  attach- 
ment passes  no  title.  HI. — Hartman  v. 
Schultz,  101  111.  437.  Mo. — Burton  v. 
Look,  162  Mo.  502,  514,  63  S.  W.  112; 
Bank  of  Versailles  v.  Guthrey,  127  Mo. 
189,  29  S.  W.  1004;  Peake  v.  Cameron, 
102!  Mo.  568,  15  S.  W.  70. 

A  homestead  cannot  be  attached 
upon  the  ground  that  the  owner  is  a 
nonresident,  as  it  is  for  the  benefit  of 
the  family  and  is  in  the  nature  of  a 
trust  estate.  Burns  v.  Lewis,  86  Ga. 
591,  13  S.  E.  123. 

28.  Peake  v.  Cameron,  102  Mo.  568, 
15   S.    W.    70. 

29.  Under  a  statute  providing  that 
every  sale  of  a  homestead  must  be 
upon  judgment  rendered  by  some  court 
of  competent  jurisdiction  foreclosing 
such  lien  and  ordering  the  sale  there- 
of, a  sale  by  a  trustee  under  a  deed 
of  trust  passes  no  title.  Ellerman  v. 
"Wurz  (Tex.),  14  S.  W.  333. 

30.  "The  law  expressly  gives    the 
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judgment  creditor  a  lien  on  the  home- 
stead. This  lien  is  not  meaningless 
and  nugatory;  it  implies  that  the  cred- 
itor, shall  have  the  property  devoted 
to  the  satisfaction  of  his  judgment 
debt,  as  far  as  may  be  necessary,  when 
and  as  soon  as  the  exemption  of  it 
from  sale  shall  be  over.  The  law  is 
true  and  sincere — it  does  not  thus 
create  and  allow  a  lien  in  favor  of 
the  creditor,  and  leave  the  owner  of 
the  homestead  at  liberty  to  destroy  the 
property,  and  thus  render  such  lien 
worthless.  As  we  have  seen,  he  is  al- 
lowed to  live  upon  and  use  it,  but  not 
destroy  or  impair  the  substance  of  it, 
as  against  the  creditor  having  a  lien, 
nor  for  the  like  reason  will  the  person 
to  whom  he  may  sell  his  homestead  be 
allowed  to  do  so.  Obviously,' the  cred- 
itor having  such  lien  is  entitled  to 
have  the  property,  to  which  it  attaches, 
protected  against  the  destruction  or 
unreasonable  impairment  of  it  preju- 
dicial to  that  lien.  As  it  cannot  be 
enforced  while  the  exemption  of  the 
property  from  sale  lasts,  the  property,,, 
will  be  properly  protected  during  that 
time,  so  that  the  creditor  may^  in  the 
end,  have  the  benefit  of  his  lien._  A 
court  of  equity  will  not  hesitate,  in  a 
proper  case,  to  interfere  by  injunction, 
or  in  other  proper  way,  for  such  pur- 
pose. Otherwise,  the  creditor  would 
have  no  remedy  during  the  exemption. 
.  .  .  this  is  not  strictly  an  action  to, 
prevent  waste,  but  to  prevent  an  in- 
Jury  in  the  nature  of  waste,  growing 
out  of  the  peculiar  relations  of  the 
parties,  brought  about  by  the>exempt- 
tion  of  the  property  from  sale  under 
final  process,  until  the  homestead  shall 
be  over."  Jones  v.  Britton,  103  N.  O. 
166,  9  S.  E.  554,  4  L.  B,  A  178. 
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homestead  and  subject  the  homestead  to  a  claim,  merely  because  the 
plaintiff  is  the  holder  of  a  non-exempt  claim,  as  he  has  an  adequate 
remedy  at  law.31 

3.  Exhausting  Other  Assets  as  Condition  Precedent.  —  While  the 
courts  in  some  states  have  applied  equitable  doctrines  and  required 
the  creditor  to  resort  first  to  the  other  property,  before  looking  to  the 
homestead,  where  he  has  a  lien  upon  both  the  homestead  and  other 
property,32  others,  upon  the  principle  that  the  equitable  doctrine  of 
compelling  a  creditor  to  satisfy  his  claim  out  of  one  fund  to  .the  ex- 
clusion of  another,  has  no  application  between  the  debtor  and  cred- 
itor,33 or  upon  the  principle  that  the  equity  of  the  creditor  is  'at  least 
equal  to  that  of  the  debtor  until  the  legislature  declares  otherwise, 
have  held  that  though  the  creditor  has  a  lien  upon  both  the  home- 
stead and  other  property,  he  need  not  exhaust  the  other  property 
before  resorting  to  the  homestead.34 

Statutory  Provisions.  —  Statutes  in  many  of  the  states,  however,  ex- 
pressly require  that  other  assets  of  the  claimant  must  be  first  ex- 


31.  Greenway  v.  Goss,  55  Ga.  588; 
Kawson  v.  Thornton,  43  Ga.  537;  Comp- 
ton  v.  Patterson,  28  S.  C.  115,  5  S.  E, 
270. 

But  see  Douglass  v.  Gregg,  7  Baxt. 
(Tenn.)  384,  wherein  chancery  enter- 
tained a  bill,  to  have  the  lien  of  a 
judgment,  rendered  after  the  homestead 
act  went  into  force  though  for  a  debt 
created  prior  thereto,  enforced  by  a 
sale  of  the  land. 

32.  Kan.— Frick  Co.  i>.  Ketels,  42 
Kan.  527,  22  Pac.  580,  16  Am.  St.  Rep. 
507,  distinguishing  Chapman  v.  Lester, 
12  Kan.  592.  Minn.— Horton  v.  Kelly, 
40  Minn.  193,  41  N.  W.  1031.  Neb. 
McGreery  v.  Schaffer,  26  Neb.  173,  41 
N.'  W.  996,  wherein  it  was  held  proper 
to  decree  that  a  mortgage  upon  the 
homestead  and  outside  property  be 
satisfied  by  just  selling  the  outside 
property  and  if  that  be  sufficient  to 
reserve  the  homestead  from  sale.  N.  C. 
Albright  *.  Albright,  88  N.  C.  238.  See 
also  Wilson  v.  Patton,  87  N.  C.  318. 
Tex.— Mackey  v.  Wallace,  26  Tex.  5*26. 

Mortgage  Releasing  , .  Nonexempt 
Property. — Under  a  mortgage  of  home- 
stead and  other  property,  providing 
that  upon  a  foreclosure  sale  the  mort- 
gaged premises  should  be  sold  as  a 
whole  and  not  in  parcels;  if  the  mort- 
gagee releases  a  portion  of  the  mort- 
gaged '  property,  the  mortgagor  is 
entitled  to  have  the  value  of  the  re- 
leased property  deducted  from  the 
mortgage  debt  upon  his  homestead,  so 
as  to  reduce  by  that  sum  what  he  will 
have  to  pay  to  remove  the  lien  there- 


from. Blood  17.  Munn,  155  Cal.  228, 
100  Pae.  694.  But  in  Chapman  v.  Les- 
ter, 12  Kan.  592,  it  was  held  that  a 
mortgagee  having  a  mortgage  upon 
both  the  homestead  and  other  realty 
might  release  the  other  realty  and  sell 
the  homestead. 

33.  Plain  v.  Roth,  107  111.  588,  pre- 
vious to  statute.  For  case  under  stat- 
ute, see  Gaither  v.  Wilson,  164  111. 
544,  46  N.  B.  58. 

In  Plain  v.  Rot^i,  107  111.  588,  the 
court  said:  "The  fact  that  a  mortgage 
covers  a  homestead,  and  also  other 
property  which  is  subject  to  a  subse- 
quent judgment  lien,  gives  the  debtor 
no  right  to  have  the  latter  property 
applied  first  to  the  payment  of  the 
mortgage  debt,  so  that  he  may  save  his 
homestead. ' ' 

34.  White  v.  Polleys,  20  Wis.  503,. 
91  Am.  Dee.  432;  Jones  v.  Dow,  18  Wis. 
241  (both  previous  to  statute;  for  pres- 
ent rule  in  Wisconsin,  see  note  35,  next 
following. 

Under  a  mortgage  providing  that 
upon  payment  of  the  first'  three  notes 
the  homestead  should  be  released  and 
resort  be  had  to  the  other  property 
covered  by  the  mortgage,  if  the  three 
notes  are  not  paid  at  maturity,  the 
creditor  may  proceed  against  all  the 
property  including  the  homestead,  and 
is  not  required  to  collect  the  debt  out 
of  the  property  other  than  the  home- 
stead if  possible,  as  this  would  do  vio- 
lence to  the  intention  of  the  parties. 
Stephens  v.  Leonard,  122  Mich.  125,  80 
N.  W.  1002. 
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hausted  before  resorting  to  the  homestead  where  the  homestead  is 
liable  to  the  debt,35  but  this  is  unnecessary  where  the  other  property 
is  unavailable.36       Such  statutory  provision  is  not  applicable,  how- 


35.  Cal. — Bartholomew  v.  Hook,  23 
Cal.  277,  holding  wife  may  maintain 
action  to  require  sheriff  to  exhaust 
husband's  personal  property  before 
proceeding  to  sell  homestead.  G-a. 
Davis  v.  -Jones,  95  Ga.  788,  23  S.  E. 
79;  Brantley  v.  Stephens,  77  Ga.  467. 
111.— Gaither  v.  "Wilson,  164  111.  544,  46 
N.  E.  58,  under  the  Illinois  statute 
(Laws  of  1887,  p.  178,  §4)  providing 
that  where  a  release '  of  an  estate  of 
homestead  shall  be  by  way  of  mort- 
gage or  security  including  different 
pieces  of  land,  the  creditor,  in  en- 
forcing his  security,  must  sell  the  other 
lands  first.  la. — Huttig  Mfg.  Co.  v. 
Burhans,  148  Iowa  657,  127  N".  W.  991 
(other  property  pledged  by  the  same 
contract  for  the  debt  must  first  be 
exhausted) ;  Des  Moines  Nat.  Bank  v. 
Harding,  86  Iowa  153,  53  N.  W.  99 
(requiring  other  securities  held  by 
mortgagee  be  first  exhausted);  Dilger 
v.  Palmer,  60  Iowa  117,  10  N.  "W.  763, 
14  N.  W.  134;  Foley  v.  Cooper,  43  Iowa 
376;  Lambert  v.  Powers,  36  Iowa  18; 
Twogood  v.  Stephens,  19  Iowa  405; 
Denegre  v.  Haun,  14  Iowa  240,  81  Am. 
Dee.  480.  Ky. — Elowers  v.  Miller,  etc., 
13  Ky.  L.  Eep.  250,  17  S.  W.  705.  Wis. 
Eisner  *\  Dorn,  136  Wis.  73,  116  N.  W, 
768;  Bozek  v.  Bedzinski,  87  Wis.  525, 
58  N.  W.  262  (under  a  statute  pro- 
viding that  in  case  the  part  of  the 
mortgaged  premises  not  included  in  the 
homestead  can  be  sold  separately  there- 
from without  injury  to  the  interests 
of  the  parties,  "the  court  shall  direct 
in  the  judgment  that  the  homestead 
shall  not  be  sold  until  all  the  other 
mortgaged  lands  have  been  sold). 

Iowa. — Under  the  early  Iowa  statute 
(§2881  of  Bevision),  it  was  required 
that  all  the  property  other  than  the 
homestead  owned  by  the  mortgagor, 
whether  it  was  included  in  the  mort- 
gage or  not,  should  be  first  exhausted, 
while  the  code  only  requires  that  all 
of  such  property  included  in  the  mort- 
gage shall  be  exhausted.  The  revision 
is  broader  than  the  code,  and  the  only 
object  of  tie  change  made  in  the  stat- 
ute was  to  avoid  the  difficulty  in  de- 
termining in  what  manner  property  not 
included  in  a  mortgage  should  or  could 
be   subjected  as  the  primary  fund  to 
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the  payment  of  the  mortgage.  Dilger 
v.  Palmer,  60  Iowa  117,  10  N.  W.  763 
14  N.  W.   134.  ' 

Where  a  mortgage  on  the  homestead 
is  given  in  addition  to  a  chattel  mort- 
gage on  personalty,  the  widow  of  the 
mortgagor  has  the  right  to  have  the 
property  covered  by  the  chattel  mort- 
gage first  applied  to  the  debt.  Dunn 
v.  Buckley,  56  Wis.  190,  14  N.  W.  67. 

Exhausting  Eemedy  on  Collateral. 
Where  a  mortgage  covered  in  addition 
to  the  homestead  other  property  over 
and  above  the  amount  of  homestead 
exemption,  and  subsequently  the  mort- 
gagor also  gave  the  mortgagee  a  note 
upon  whieh  the  mortgagor  was  endorser, 
the  mortgagee  Was  not  required  to 
sue  the  maker  upon  such  note  as  a 
prerequisite  to  a  remedy  ag*ainst  either 
the  property  over  and  above  the  home- 
stead, or  the  homestead  itself.  The 
mortgagor  should,  if  neeessary,  pay  the 
note  and  proceed  to  collect  it  himself. 
Bryden  v.  Cairncross,  145  Wis.  478,  130 
N.  W.  527.  For  does  the  fact  that 
the  mortgagor  has  conveyed  the  home- 
stead to  his  wife  render  it  necessary 
for  the  mortgagee  to  exhaust  his 
remedies  against  the  note,  in  order  to 
protect  her  equity  of  redemption.  She 
takes  subject  to  the  mortgage,  especial- 
ly where  she  signed  the  original  mort- 
gage and  signed  a  declaration  stating 
the  amount  due  thereon,  that  it  was 
a  valid  lien  upon  the  premises,  and 
in  her  verified  answer  stated  she  and 
not  her  husband  was  the  owner  of  the 
collateral  note.  Bryden  v.  Cairncross, 
supra. 

36.  When  such  other  property  has 
been  found  not  available  to  the  mort- 
gagor in  the  satisfaction  of  the  mort- 
gage indebtedness,  than  it  is  "ex- 
hausted" so  far  as  the  mortgagee  is 
concerned.  It  cannot  reasonably  he 
contended  that,  if  the  mortgagee  finds 
that  the  property  other  than  the  home- 
stead included  within  his  mortgage  is 
subject  to  prior  liens  which  in  -fact 
exhaust  it,  he  is  thereby  deprived  of 
the  benefit  of  his  mortgage  on  the 
homestead.  The  statute  does  not  pro- 
vide that  the  other  property  must  have 
been  exhausted  "for  the  payment  of 
the   debt"  secured  by  the  mortgage 
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ever,  where  a  third  party  buys  a  homestead  with  full  knowledge  of  an 
incumbrance;  he  cannot  require  that  resort  be  had  against  the  goods 
of  his  vendor.87  In  case  of  a  mortgage  foreclosure  the  property  other 
than  the  homestead,  which  must  be  first  exhausted,  is  such  as  is 
owned  by  the  mortgagor  at  the  time  of  foreclosure.38  Under  such 
statutes,  the  offering  by  the  officer  in  separate  tracts  of  the  remaining 
part  of  the  land  of  which  the  homestead  is  a  part,  and  his  endeavoring 
to  thus  sell  the  remaining  parts  constitutes  an  exhausting  of  the  other 
property  within  the  meaning  of  such  statute.39 

Nature  of  Right This  right  to  require  the  sale  and  exhausting  of 

other  property,  however,  before  resorting  to  the  homestead,  is  in  no 
sense  a  cross-action.    It  is  simply  a  right  to  have  a  modification  of 


but  only  that  such  other  property 
pledged  by  the  same  contract  for  the 
payment  of  the  debt  shall  have  been 
exhausted.  Huttig  Mfg.  Co.  v.  Bur- 
hans,  148  Iowa  657,  127  N.  W.  991 
(wherein,  as  a  matter  of  fact  the  prop- 
erty other  than  the  homestead  had  been 
applied  to  the  satisfaction  of  plaintiff's 
claim,  but  only  pro  tanto  with  the  other 
claims  which  were  unsecured,  and  the 
court  held  that  by  filing  its  claim  as  a 
general  creditor  and  taking'  its  pro 
rata  share  of  the  proceeds  of  such  other 
property  the  plaintiff  had  exhausted  its 
remedy  as  to  such  property). 

Purchase  Money  Mortgage  or  Lien. 
Notwithstanding  such  provision,  the 
mortgagee  in  a  purchase  money  mort- 
gage need  not  first  exhaust  the  other 
property  before  resorting  to  the  home- 
stead. McDaniel  v.  Westberry,  74  Ga. 
380. 

On  the  same  principle  the  owner  of 
a  portion  of  a  vendor's  lien,  whose  lien 
is  subordinate  to  those  of  other  part 
owners,  may  sell  the  homestead  sub- 
ject to  the  prior  liens,  without  first 
resorting  to  lands  of  the  debtor  other 
than  the  homestead.  ChristofE  v.  Ches- 
ley,  11  Tex.  Civ.  App.  122,  32  S.  W. 
355.  * 

37.  Barker  v.  Eollins,  30  Iowa  412. 
The  mortgagor  should  have  notice  of 

the  proceedings  to  determine  whether 
the  lands  other  than  the  homestead  can 
be  sold  separately  without  injury  to 
the  property,  and  an  opportunity  to 
be  heard  therein.  Lloyd  v.  Frank,  30 
Wis.  306.  ' 

38.  Dilger  v.  Palmer,  60  Iowa  117, 
ION.  W.  763,  14  N.  W.  134. 

Therefore,  where  the  mortgagors  sold 
and  conveyed,  after  the  execution  of 
the  mortgage,  a  portion  of  the  home- 


stead, together  with  the  other  property 
covered  by  the  mortgage,  it  was  held 
that  the  mortgagor  could  not  insist 
that  such  portions  of  the  property  cov- 
ered by  the  mortgage  should  be  first 
applied  to  the  payment  of  the  mort- 
gage, before  the  taking  of  the  balance 
of  the  homestead.  Dilger  v.  Palmer,  60 
Iowa  117,  10  N.  W.  763,  14  N.  W.  134. 

Conveying  Portion  Not  Homestead. 
Where  the  mortgagor  and  his  wife  have 
voluntarily  conveyed,  with  covenants 
of  warranty,  the  portion  of  the  mort- 
gaged premises  not  included  in  the 
homestead,  they  have  no  equitable  right 
to  insist  that  their  homestead  shall  be 
protected,  to  the  displacement  of  the 
countervailing  equity  of  their  grantee 
that  the  portion  of  the  mortgaged 
premises  retained  by  them  shall  be  the 
primary  fund  for  the  payment  of  the 
mortgage.  In  the  absence  of  legisla- 
tion or  of  express  agreement  to  that 
effect,  the  courts  are  not  warranted 
in  interpolating  any  such  stipulation 
into  the  contracts  of  parties  (Mer- 
chants' Nat.  Bank  v.  Stanton,  55  Minn. 
211,  222,  56  N.  W.  821,  43  Am.  St. 
Rep.  491).  Where  the  mortgage  covers 
both  the  property  conveyed  and  the 
homestead,  the  grantee  may  pay  the 
mortgage  and  require  the  purchaser  of 
the  homestead  to  contribute  its  pro- 
portion.    Hall  v.  Morgan,  79  Mo.  47. 

39.  Brumbaugh  v.  Shoemaker,  51 
Iowa  148,  50  N.  W.  493;  Eggers  v.  Red- 
wood, 50  Iowa  289;  Burmeister  v. 
Dewey,  27  Iowa  468. 

When  the  •  officer 's  return  upon  the 
execution  sale  states  that  the  whole 
tract  or  parcels  of  land  subject  ,to 
execution  were  sold,  but  does  not  state 
whether  separately  or  together,  the  pre- 
sumption   is   that    the    officer    did    his 
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or  special  direction  embodied  in  the  process  of  execution,40  but  may- 
be claimed  and  set  up  in  en  answer,41  or  obtained  upon  a  summary 
showing  supplemental  to  the  decision  of  the  main  case.4?  That  the 
debtor  has  other  nonexempt  property  which  must  first  be  exhausted 
must  be  pleaded  in  order  to  be  available  to  restrain  a  sale  of  the  home- 
stead upon  this  ground.43 

Effect  of  Failure  To  Observe  Provision.  —  "While  the  failure  to  observe 
this  provision  authorizes,  the  court  to  set  aside  the  sale  and  order  a 
resale,44  it  will  not  authorize  the  setting  aside  of  the  sale  after  the 
lapse  of  several  years  of  uninterrupted  possession  by  the  purchaser.45 

May  Junior  Creditor  Require  Same While,     in    one    jurisdiction,    a 

junior  judgment  creditor  has  the  right  to  compel  a  prior  mortgagee, 
having  a  lien  upon  both  the  homestead  and  the  other  premises  of  the 
debtor,  to  first  exhaust  the  homestead,  before  proceeding  to  the  other 
property  of  the  debtor,46  in  other  jurisdictions,  the  rule  in  equity  in 
reference  to  marshaling  securities  has  no  reference  to  a  case  where 
the  homestead  is  involved,47  and  mortgagees  of  premises  not  included 


duty,  and  that  the  portion  not  included 
In  the  homestead  was  first  offered. 
Eggers  v.  Redwood,  50  Iowa  289. 

40.  Barker  v.  Rollins,  ,30  Iowa  412. 

Where  the  mortgagee  holds  in  ad- 
dition to  a  mortgage  upon  the  home- 
stead, other  collateral  as  security  for 
the  debt,  in  the  form  of  bonds  and  a 
life-insurance  policy,  a  suit  upon  the 
indebtedness  thus  secured,  seeking  the 
subjection  of  such  securities  to  the  pay- 
ment of  the  debt,  and  the  foreclosure 
of  the  mortgage  upon  the  homestead, 
is  not  premature,  where  the  decree  first 
subjects  such  collateral  to  the  payment 
of  the  claims,  and  afterwards,  author- 
izes the  foreclosure  of  the  mortgage. 
Blake  v.  McCosh,  91  Iowa  544,  60  N.  W. 
127. 

In  Georgia,  the  plaintiff,  before  a 
levy  upon  the  homestead  may  be  made, 
even  when  it  is  liable  to  the  debt,  must 
file  an  affidavit  specifying  "that  there 
was  no  property  .except  the  homestead 
upon  which  to  levy,"  otherwise  the 
levy  and  sale  are  illegal.  Davis  v. 
Jones,  95  Ga.  788,  23  S.  E.  79;  Brantley 
v.   Stephens,   77   Ga.   467. 

41.  Barker  v.  Eollins,  30  Iowa  412. 

42.  Barker  v.  Kollins,  30  Iowa  412. 

43.  Hale  v.  Heaslip,  16  Iowa  451; 
Stevens  v.  Myers,  11  Iowa  183. 

Texas. — In  Ma'ckey  v.  Wallaee,.  26 
Tex.  526,  it  is  held,  however,  that  a 
creditor  seeking  to  subject  the  excess 
over  the  legal  exemption  must  aver 
that  the  debtor  has  no  other  property 
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liable   to    execution  in   satisfaction  of 
the  debt. 

44.  Sale  of  Homestead  for  Other 
Than  Deficiency  Will  Be  Set  Aside. 
Where  upon  the  sale  in  foreclosure  pro- 
ceedings, a  portion  of  the  property  sold 
included  the  homestead,  which  should 
not  have  been  sold  except  to>  supply 
a  deficiency,  it  was  held  that  the  court 
properly  set  aside  the  sale  and  ordered 
a  resale.  Lay  v.  Gibbons,  14  Iowa  377, 
SI  Am.  Dec.  487. 

Discretion. — In  Jones  v.  Dow,  18  Wis. 
241,  it  is  said  that  the  application  to 
open  the  sale  and  for  a  sale  of  the  non 
homestead  property  first  was  one  ad- 
dressed to  the  sound  discretion  of  the 
court. 

45.  Burmeister  v.  Dewey,  27  Iowa 
468,  lapse  of  nine  years. 

46.  People's  Bank  v.  Brice,  47  S.  C. 
134,  24  S.  E.  1038;  State  Sav.  Bank  v. 
Harbin,  18  S.  O.  425. 

See  generally  the  title  "Marshaling 
Assets. ' ' 

47.  Armitage  v.  Toll,  64  Mich.  412, 
31  N.  W.  408;  Butler  &  Co.  v.  Stain- 
back,  87  N.  C.  216.  See  also  McArthui 
1-.  Martin,  23  Minn.  74,  wherein  it  is 
said  that  when  the  rule  for  marshaling 
assets  will  indirectly  subject  the  home- 
stead to  the  payment  of  debts  not 
otherwise  charged  upon  it,  a  court  of 
equity  will  not  apply  it.  See  generally 
the  title  "Marshaling  Assets." 

Reason  of  Rule. — "There  can  he  no 
principle  of  equity  which  will  deprive 
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in  the  homestead,48  or  other  lien  holders,  whose  liens  are  not  enforcible 
against  the  homestead,49  cannot  require  that  the  homestead  be  first 


him  of  this  right  merely  in  order  that 
a  creditor,  to  whom  no  lieu  upon  the 
homestead  has  been  given,  may  reap 
a  larger  dividend  from  another  fund. 
To  apply  the  principle  of  marshaling 
assets  in  such  a  case,  -would  be  but 
an  indirect  way  of  subjecting  a  home- 
stead to  the  payment  of  debts,  when 
the  very  object  of  the  law  is  to  confer 
a  homestead  exemption  superior  to  all 
creditors,  and  ever  consecrated,  except 
so  far  as  it  may  be  impaired  by  the 
voluntary  act  of  the  claimant  him- 
self." Butler  v.  Stainback,  87  N.  C. 
216. 

In  Armitage  v.  Toll,  64  Mich.  412, 
31  N.  W.  408,  the  court  said:  "The 
rule  in  equity  that  where  a  prior  mort- 
gagee holds  a  lien  upon  lands,  and  a 
subsequent  mortgagee  holds  a  mortgage 
upon  a  portion  of  the  same  lands,  on 
foreclosure  by  the  prior  mortgagee  he 
should  first  offer  for  sale  that  part 
not  covered  by  the  junior  mortgage, 
has  no  application  to  the  present  case, 
for  the  reason  that  the  land  covered 
by  the  first  and  not  by  the  second 
mortgage  is  the  homestead  of  the 
mortgagors,  which  is  not  subject  to 
the  rights  of  or  remedies  given  to 
creditors,  only  so  far  as  the  wife  has 
seen  fit  to  convey.  The  rule  does  not 
apply  to  cases  where  the  lands  omitted 
in  the  junior  mortgage  'are  excluded 
from  all  remedies  of  creditors  in  all 
courts.'  " 

48.  Ark.— Marr  v.  Lewis,  31  Ark. 
203,  25  Am.  Sep.  553.  Cal.— McLaugh- 
lin v.  Hart,  46  Cal.  638.  la.— Bankers ' 
Life  Assn.  v.  Engelson,  148  Iowa  594, 
126  N.  W.  951;  Equitable  Life  Ins. 
Co.  v.  Gleason,  62  Iowa  277,  17  N.  W 
524.  Men.— Armitage  v.  Toll,  64  Mich. 
412,  31  N.  W.  408.  Minn.— McArthur 
v.  Martin,  23  Minn.  74,  80.  ■  Neb. 
Mitchelson  v.  Smith,  28  Neb.  583,  44 
N.  W.  871,  26  Am.  St.  Eep.  357;  Mc-' 
^reery  v.  Sehaffer,  26  Neb.  173,  41  N. 
W.  996.  N.  C— Butler  v.  Stainbaek, 
87  N.  C.  216.  Term.— Parr,  etc.  Co.  v. 
Pumbanks,  11  Lea  391.  Vt.— Gordon 
«.  Deavitt,  84  Vt.  59,  78  Atl.  113,  re- 
viewing authorities. 

Wisconsin.— Under  c.  133,  Laws  of 
1870,  providing  that  where  any  portion 
of  mortgaged  premises  consists  of  a 
homestead,  which  can  be  sold  separate- 


ly, without  injury  to  the  owner,  such 
homestead  shall  not  be  offered  for  sale 
on  foreclosure  until  all  other  lands 
covered  by  the  mortgage  shall  have 
been  sold,  a  subsequent  mortgagee  of 
the  same  lands  without  the  homestead, 
cannot  insist  that  such  homestead  be 
first  sold  to  pay  the  mortgage  in  suit. 
Smith  v.  Wait,  39  Wis.  512;  Hanson 
v.  Edgar,  34  Wis.  653,  where  second 
mortgage  was  void  as  to  homestead, 
because  not  signed  by  wife. 

A  mortgagor  may  convey  a  home- 
stead to  a  mortgagee  who  has  a  lien  on 
both  the  homestead  and  other  property 
without  giving  to  a  junior  lien-holder 
on  such  other  property  the  right  to 
have  a  senior  mortgage  first  satisfied 
out  of  the  homestead.  Bankers'  Life 
Assn.  v.  Engelson,  148  Iowa  594,  12S 
N.  W.  951;  Linscott  v.  Lamart,  46  Iowa 
312. 

Reason  of  Rule. — ' '  Homestead  exemp- 
tions are  favored  by  the  courts,  and, 
as  the  application  of  the  rule  con- 
tended for  in  reference  to  the  marshal- 
ing of  assets  would  be  but  an  indirect 
method  of  subjecting  a  homestead  to 
the  payment  of  debts  a  court  of  equity 
would  not  permit  it  to  be  applied  in 
favor  of  judgment  creditors."  Mc- 
Arthur v.  Martin,  23  Minn.  74,  80. 

A  junior  mortgagee  of  outside  lands, 
where  such  mortgage  is  made  by  the 
husband  alone,  cannot  require  a  prior 
mortgagee  of  the  homestead  and  other 
property,  under  a  mortgage  made  by 
husband  and  wife  upon  their  joint  prop- 
erty, to  resort  to  outside  lands  before 
resorting  to  homestead,  as  this  would 
be  in  effect  creating  a  lien  in  favor  of 
the  junior  mortgagee  upon  the  wife's 
homestead  without  her  consent.  Mc- 
Laughlin v.  Hart,  46  Cal.  638. 

49.  Ala. — Bay  v.  Adams,  45  Ala.  168. 
HI. — Brown  v.  Cozard,  68  111.  178.  Kan. 
La  Eue  v.  Gilbert,  18  Kan.  220;  Colby 
v.  Crocker,  17  Kan.  527.  Ky. — Flowers 
v.  Miller,  13  Ky.  L.  Eep.  250,  16  S.  W. 
705.  Mont. — Vincent  v.  Vineyard,  24 
Mont.  207,  61  Pac.  131,  81  Am.  St. 
Eep.  423.  Neb. — McCreery  v.  Sehaffer, 
26  Neb.  173,  41  N.  W.  996. 

In  La  Eue  v.  Gilbert,  18  Kan.  220, 
a  mortgage  of  premises  which  included 
the  homestead  was  foreclosed  by  the 
mortgagee,  and  it  was  ordered  in  the 
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exhausted  by  a  mortgagee  whose  mortgage  covers  both  the  homestead 
and  other  real  estate  of  the  debtor.  Nor  can  a  prior  mortgagee  be 
compelled  to  exhaust  the  property  other  than  the  homestead,  which 
is  covered  by  the  mortgage,  where  the  homestead  was  not  acquired 
until  after  the  mortgage  had  been  given.50 

4.    Parties.  —  The  husband,  though  the  title  of  the  homestead  is  in 

■  the  wife,51  as  well  as  the  wife,  is  a  necessary  party  to  an  action  of 

ejectment  to  recover  possession  of  the  homestead  under  an  illegal 

sale,52  and  especially  is  the  wife  a  necessary  party  thereto  where  the 


decree,  with  his  consent,  that  the  real 
estate  other  than  the  homestead  be 
sold  first.  This  order  was  contested  by 
a  judgment-creditor,  who  insisted  that 
the  homestead  be  sold  first.  The  court 
held  the  order  proper,  and  said  in  giv- 
ing a  mortgage  on  the  homestead  the 
debtor  waives  the  homestead  right  to 
the  mortgagee  only,  and  does  not 
thereby  open  the  door  to  other  cred- 
itors, or  increase  their  equities. 

In  Vincent  v.  Vineyard,  24  Mont. 
207,  61  Pac.  131,  81  Am.  St.  Hep.  423, 
the  homestead  had  been  sold  in  a  pro- 
ceeding by  a  judgment  creditor  to  sub- 
ject the  excess,  and  the  statutory 
amount  of  the  exemption  brought  into 
court,  but  a  mortgagee,  whose  mortgage 
covered  both  the  homestead  and  the 
excess  could  not  be  compelled  to  ex- 
haust this  fund  before  proceeding 
against  the  judgment-creditor.  It  is 
said,  that  the  mortgage  of  a  homestead 
operates  as  a  waiver  of  the  homestead 
exemption  in  favor  of  the  mortgagee 
and  those  claiming  under  him,  but  that 
the  waiver  does  not  inure  to  the  benefit 
of  other  persons;  that  the  execution  of 
the  mortgage  is  not  an  agreement  that 
other  debts  may  be  satisfied  out  of 
the  exemption;  and  that  to  require  the 
mortgagee  to  satisfy  his  debt  out  of 
the  homestead  would'  be  to  subject  the 
homestead  indirectly  to  the  payment  of 
debts  not  properly  chargeable  upon  it. 

"Where  a  creditor  has  a  lien  upon 
two  securities  for  the  payment  of  his 
debt,  and  another  creditor  has  a  lien 
upon  but  one  of  them,  it  is  a  general 
rule  in  equity  that  the  one  having  the 
double  security  must  look  for  the  pay- 
ment of  his  debt  first  to  the  security 
which  is  not  in  lien  to  the  other  cred- 
itor, in  order  to  give  him  a  chance  for 
his  debt.  This  court  has,  however,  de- 
cided that  this  rule  does  not  apply 
where  the  homestead  of  a  debtor  is 
involved.    If  it  be  liable  to  one  cred- 
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itor,  and  not  to  another,  the  latter 
cannot  force  the  first  one  to  look  to  it 
for  the  payment  of  his  debt,  leaving 
the  outside  property  to  satisfy  the  debt 
of  the  latter."  Flowers  v.  Miller,  13 
Ky.  L.-  Eep.  250,  16  S.  W.  705. 

A  creditor,  who  had  a  contract  lien 
upon  the  debtor's  homestead,  was 
properly  allowed  to  pro  rate  with  the 
other  creditors  for  the  full  amount  of 
his  claim  before  compelling  him  to  re- 
sort to  the  sale  of  the  homestead  for 
the  payment  of  any  part  of  his  claim. 
Trimble  v.  MeGiiire,  4  Ky.  L.  Rep.  986. 

50.  Gaither  v.  Wilson,  164  111.  544, 
46  N.  E.  58,  affirming  65  111.  App.  362. 

51.  Carby  v.  Combs,  166  Mieh.  347, 
130  N.  W.  625.  See  in  general  the 
title  "Husband  and  Wife." 

52.  Kalkes  v.  Storms,  93  Mich.  480, 
53  N.  W.  622;  Gibbs  v.  O'Neil,  85  Mich. 
633,  48  N.  W.  696;  Sessions  v.  Sher- 
wood, 78  Mich.  234,  44  N.  W.  263; 
Davis  Sewing  Machine  Co.  v.  Whitney, 
61  Mich.  518,  28  N.  W.  674  (failure  to 
join  her  fatal  defect) ;  Cleaver  «.  Bige- 
low,  61  Mich.  47,  27  N.  W.  851;  Hod- 
son  v.  Van  Fossen,  26  Mich.  68.  But 
see  Helfenstein  v.  Cave,  3  Iowa  287, 
action  in  the  nature  of  an  action  of 
ejectment,  or  of  right  to  recover  the 
land.  See  generally  7  Standard  Pkoo. 
1021. 

"The  action  of  ejectment  is  a  pos- 
sessory one;  and,  whether  the  husband 
or  wife  owned  the  land  in  question  in 
fee  or  otherwise,  they  were  equally  in- 
terested in  the  homestead,  which  in- 
volves the  question  of  possession.  .  .  • 
The  character  of  the  occupancy  and 
possession  being  thus  established,  even 
though  the  defendant  was  but  tenant 
in  common  claiming  his  interest  in  lee, 
he  would  still  be  entitled  to  claim  M 
homestead  right,  and  to  the  extent  or 
that  his  wife  would  be  equally  inter- 
ested with  him."  Cleaver  V.  Bigelo-W, 
I  61  Mich.  47,  27  N.  W.  851. 


HOMESTEADS  AND  EXEMPTIONS 


341 


land  occupied  as  a  homestead,  is  that  of  the  wife.53  She  is  a  necessary 
party  to  a  suit  for  a  partnership  dissolution  and  accounting,  in  which 
a  homestead  is  claimed  in  a  parcel  of  land  sought  to  be  subjected  to 
the  accounting  as  being  bought  out  of  partnership  funds,54  as  well 
as  in  a  proceeding  to  partition  a  parcel  of  land  held  by  the  husband 
as  a  tenant  in  common,  and  in  his  individual  half  of  which,  they  have 
a  homestead  interest.55 

When  Wife  Not  Necessary  Party.  —  "Where  the  wife  has  no  power  to  pre- 
vent the  alienation  of  the  homestead  by  the  husband,  she  is  not  a  neces- 
sary party  to  any  judicial  proceeding  affecting  the  homestead,58  and,  in 
at  least  one  jurisdiction,  the  wife  is  not  a  necessary  party  to  an  action 
unless  there  is  a  defense  that  can  be  urged  thereto,  which  grows  out 


But  where  there  is  a  dispute  as  to 
a  strip  of  land  lying  along  the  home- 
stead of  the  defendant  in  an  action 
of  ejectment  brought  by  the  owner  of 
the  adjoining  parcels  thereto  on  the 
other  side,  the  fact  that  the  wife  of 
the  defendant  may  have  a  homestead 
interest  therein  does  not  render  her 
a  necessary  party  to  the  action.  Bunce 
v.  Bidwell,  43  Mich,  542,  5  N.  W.  1023, 
wherein  the  court  said:  "The  constitu- 
tion and  statutes  only  exempt  forty 
acres  as  a  homestead,  and  it  is  not 
claimed  or  pretended  that  B.  has  less 
than  the  full  forty  acres  without  this 
disputed  strip,  this  objection  would 
seem  to  have  no  foree.  It  is  of  no 
importance  that  the  parties  previous  to 
the1  discovery  of  the  mistake  in  the 
survey  supposed  and  acted  upon  the 
belief  that  this  narrow  strip  was  with- 
in the  limits  of  the  north  forty  acres: 
a  mistake  of  the  sort  cannot  enlarge 
the  homestead  exemption,  which  is  un- 
alterably limited  to  a  definite  quantity, 
and  can  be  enlarged  neither  by  con- 
tracts nor  blunders.  But  it  is  said  that 
inasmuch  as  this  strip  of  land  might 
be  claimed  by  the  wife  as  a  part  of 
her  homestead,  there  can  be  no  right 
to  adjudge  her  claim  to  be  unfounded 
in  a  suit  to  which  she  is  not  a  party 
and  in  which  she  has  no  opportunity 
to  present  her  view  of  the  facts.  But 
if  the  mere  fact  that  a  woman  may 
assert  a  homestead  right  renders  her 
a  necessary  party  to  an  ejectment  suit, 
the  wife  of  a  defendant,  or  a  woman 
Jiving  in  his  house  and  falsely  assum- 
ing or  claiming  to  be  his  wife,  might 
become  a  necessary  party  in  any  case. 
However  baseless  or  absurd  the  claim 
may  be  in  a  particular  case  it  may  al- 
ways be  made,  and  if  it  must  always 
De  tried  in  a  suit  against  the  woman 


herself  when  she  sees  fit  to  make  it„ 
she  must  always  have  the  power  to 
make  herself  a  necessary  party.  This 
would  seriously  embarrass  legal  pro- 
ceedings without  any  corresponding  ad- 
vantage to  any  one;  for  no  one  pre- 
tends that  a  judgment  against  the 
husband  alone  for  that  which  consti- 
tutes the  homestead  or  any  portion  of 
it,  can  be  made  use  of  as  an  estoppel 
against  the  wife.  Her  remedies,  in- 
cluding the  right  to  retain  possession 
as  against  any  one  claiming  under  or 
adversely  to  her  husband,  remain  the 
same  as  before,  and  the  just  protection 
of  hor  rights  does  not  require  that  she 
should  always  be  a  party  to  suits  ■ 
against  her  husband." 

53.  Hodson  v.  Van  Fossen,  26  Mieh. 
68. 

"In  cases  like  the  present,  where 
husband  and  wife  occupy  together  the 
wife's  lands,  or  lands  colorably  belong- 
ing to  the  wife,  and  the  object  of 
an  ejectment  is  to  try  her  title,  both 
should  be  made  defendants.  By  no 
other  course  can  the  remedy  be  har- 
monized with  the  rights  and  duties  per- 
taining to  the  marital  relation,  and  be 
made  subservient  to  its  proper  end 
and  purpose."  Hodson  v.  Van  Fossen, 
26  Mich.  68. 

54.  Rhodes  <o.  Williams,  12  Nev.  20, 
26. 

55.  Wheat  v.  Burgess,  21  Kan.  407. 

56.  Spitley  v.  Frost,  15  Fed.  299, 
under  Nebraska  Homestead  Act  of 
1866. 

"It  is  only  for  the  reason  that  the 
husband  is,  by  law,  deprived  of  the 
power  to  dispose  of  or  incumber  the 
homestead  without  the  wife's  concur- 
rence, that  it  has  been  held  under  some 
statutes  that  the  presence  of  both  be- 
fore a  court  is  neeessary  to  the  juris- 
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of  her  homestead  rights  and  would  defeat  the  action.57  Nor  is  the 
wife  a  necessary  party  to  a  suit  to  subject  the  homestead  to  a  debt 
for  which  it  is  liable,58  such  as  an  obligation  contracted  for  the  pur- 
chase price  of  the  homestead.59 

Proper  Parties The  wife  has  such  a  right  in  the    homestead  as 

entitles  her  to  be  made  a  party  to  a  writ  of  assistance,60  or  to  an  action, 
wherein  the  premises  claimed  as  a  homestead  are  attached,61  and  she 
is  a  proper  party  to  an  action  to  enforce  a  mechanic's  lien  against 
the  homestead.63 

Intervenor Under  a  statute  authorizing  any  party  interested  in 

a  matter  in  litigation,  in  the  success  of  either  of  the  parties  to  the 
action,  to  become  a  party  therein,  the  wife  may  intervene  in  an  action, 
to  enforce  a  judgment  against  the  homestead,  upon  an  obligation 
incurred  by  her  husband,63  even  though  she  does  not  allege  that  her 
husband  refused  to  assert  the  exemption.64 

5.  Pleading.  —  "When  it  is  sought  to  subject  the  homestead  to  the 
payment  of  any  claim  for  which  it  may  be  liable,  the  creditor  must 
set  forth  in  his  pleading  the  names  of  the  persons  entitled  to  its 
benefits,65  as  well  as  the  grounds  of  his  claim,66  and  how  and  in  what 
manner  the  homestead  is  liable  to  the  debt;67  that  is,  the  specific 
statutory  exceptions  making  the  homestead  liable,  such  as  that  the 
debt  sought  to  be  enforced  was  created  prior  to  the  homestead,68  or 


diction  of  the  court  over  the  question 
of  homestead  rights."  Spitley  v. "Frost, 
15  Fed.  299. 

57.  Jergens  v.  Sehiele,  61  Tex.  255. 
See  Helfenstein  v.  Cave,  3  Iowa  287, 
folding  wife  not  necessary  party  in 
absence  of  showing  husband  refuses  or 
neglects  to  make  defense. 

58.  San  Antonio  v.  Berry,  92  Tex. 
319,  48  S.  W.  496,  as  for  taxes. 

59.  Porter  v.  Teate,  17  Fla.  813; 
Amphlett  v.   Hibbard,   29   Mich.   298. 

60.  Haviland  v.  Chase,  116  Mich. 
214,  74  N.  W.  477,  72  Am.  St.  Eep. 
519.  See  generally  the  title,  "Assist- 
ance, Writs  of." 

61.  Grapen  v.  Stephenson,  17  Kan. 
613. 

The  fact  that  the  wife  joins  her  hus. 
band  in  a  motion  to  set  aside  a  sale 
under  the  attachment,  does  not  make 
her  a  party  to  the  suit.  Gapen  1>. 
Stephenson,    17    Kan.    613. 

62.  Weston  v.  Weston,  46  Wis.  130, 
49  N.  W.  834,  proper  party  to  a  suit 
to  enforce  a  mechanics'  lien,  since  "if 
not  made  a  party,  probably  she  might 
maintain  an  action  against  the  plain- 
tiffs in  the  nature  of  a  writ  to  re- 
deem." See  generally  the  title,  "Me- 
chanics' Liens." 
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63.  MeClure  *.  Braniff,  75  Iowa  38, 
39  N".  W.  171. 

64.  McClure  v.  Braniff,  75  Iowa  38, 
43,  39  N.  W.  171. 

65.  Wilson  v.  Rogers,  68  Ga.  549 
(the  names  of  the  cestui  que  trusts); 
Willingham  v.  Maynard,  59  Ga.  330. 

66.  Wilson  v.  Rogers,  68  Ga.  549; 
Willingham  v.  Maynard,  59  Ga.  330. 

67.  Wilson  v.  Rogers,  68  Ga.  549; 
Willingham  v.  Maynard,  59  Ga.  330. 

Where  the  answer  of  the  defendant 
brings  him  within  the  protection  of  t'he 
homestead  statute,  to  deprive  him  of 
that  benefit,  the  creditor  must  plead 
the  facts  necessary  for  that  purpose. 
Cooper  v.  Arnett,  95  Ky.  603,  26  S.  W. 
811 ;  McNeil  v.  Moore,  7  Tex.  Civ.  App. 
536,  27  S.  W.  163. 

When  a  creditor's  bill  contains  no 
allegation  that  the  premises  sought  to 
be  subjected  to  the  creditor's  claim 
were  not  subject  to  the  homestead 
exemption,  a  decree  upon  the  hill  pro 
eonfesso  is  not  an  admission  that  de- 
fendant had  no  right  to  insist  upon 
such  exemption,  and  does  not  conclude 
him  thereon.  Silsbe  «.  Lucas,  36  Ul. 
462. 

68.  Shirley  v.  Russell,  23  Ky.  L.  Sep. 
33,  62  S.  W.  483;  Morehead  «.  More- 
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that  the  obligation  was  incurred  for  the  purchase  price,  must  be  al- 
leged.89 If  the  bill  avers  that  the  obligation  sued  on  is  a  lien  upon 
the  lands,  a  general  denial  in  the  answer  is  sufficient  to  admit  evidence 
as  to  the  homestead  right,  without  setting  forth  specifically  the  facts 
showing  the  homestead  right.70 

6.  Judgment  and  Process  Thereon.  —  The  decree  in  an  action 
seeking  to  subject  land  in  which  the  homestead  is  included  should 
order  an  absolute  sale  of  such  land,  subject  to  the  homestead  right.71 

Though  a  homestead  be  liable  for  a  certain  debt,  it  cannot  be  sold 
under  execution  so  as  to  confer  a  good  title  which  will  be  available 
in  a  court  of  law,  unless  the  officer  proceeds  in  the  manner  provided 
by  statute  for  the  enforcement  thereof.72  While  the  lien  of  a  judg- 
ment upon  a  debt  for  which  the  homestead  is  liable  can  be  enforced 
by  general  execution  in  some  states,73  although  there  is  no  evidence 
of  record  that  the  same  is  sold  for  a  debt  for  which  it  is  liable,74 
generally  the  judgment  and  execution  should  show  that  the  recovery 
was  for  an  obligation  for  which  the  homestead  is  liable.75     Even  in 


head,  16  Ky.  L.  Rep.  34,  25  S.  "W.  750; 
Krafft  v.  Schmidt's  Exec,  1  Ky.  L.  Eep. 
419. 

In  Morehead  v.  Morehead,  16  Ky.  L. 
Eep.  34,  25  S.  W.  750,  the  plaintiff 
failed  to  allege  that  his  debt  existed 
hefore  the  erection  of  the  improve- 
ments on  the  land  by  the  defendant, 
and,  therefore,  his  claim  that  defend- 
ant's plea  of  exemption  was  unavailing 
could  not  be  heard. 

69.  Pinchain  v.  Oollard,  13  Tex.  333, 
action  upon  a  note  given  for  the  pur- 
chase price. 

Where  it  is  sought  by  a  creditor, 
loaning  money  to  a  debtor  for  the  pur- 
pose of  purchasing  a  homestead,  to  set 
up  a'lien  against  such  property,  claimed 
by  the  debtor  as  a  homestead,  his 
pleading  must  show  that  the  .  money 
was  borrowed  for  such  purpose.  Mitch- 
ell s.  McCormick,  22  Mont.  249,  56 
Pac.  216  (answer  to  action  to  quiet 
title  sought  to  set  up  such  lien,  but 
omitted  such  averment). 

70.  Crawford  v.  Rieheson,  101  III. 
351.  ' 

71.  Hook  v.  Rieheson,  115  111.  431, 

5  N.  E.  98. 

Where  the  decree  was  that  the  land 
should  be  sold,  subject  to  the  home- 
stead, unless  the  defendants  should  by 
a  certain  day,  pay  a  specific  sum  of 
money,  the  condition  attached  thereto 
was  erroneous,  though  where  the  pay- 
ment is  not  actually  made,  the  decree, 
in  effect,  is  "as  absolute  as  if  this 
nw  clause  had  been,  in  the  first  in- 


stance,   omitted."      Hook   v.    Rieheson, 
115  111.  431,  5  N.  E.  98. 

72.  Nichols,    etc.    Co.    v.    Spremont, 
111  111.  631;  Hubbell  v.  Canady,  58  111. 
425;  Burnside  v.  Watkins,  30  S.  C.  459,  ■ 
465,  9  S.  E.  518. 

73.  Bills  v.  Mason,  42  Iowa  329.  Sea 
also  Tyler  v.  Johnson,  47  Kan.  410,  28 
Pac.   198. 

74.  Durham  v.  Bostick,  72  N.  C.  353. 

Where  the  sheriff  takes  the  respon- 
sibility of  acting  on  his  own  convic- 
tions, and  his  conclusion  is  right,  the 
sale  is  not  void.  Durham  v.  Bostick, 
72  N.  C.  353. 

75.  McLaren  v.  Anderson,  81  Ala. 
106,  8  So.  188  (holding  officer  could  not 
disregard  claim  of  homestead  where 
judgment  and  execution  did  not  disclose 
debt  was  one  for  which  homestead  was 
liable) ;   Adams  *.  Agnew,  15  S.  O.  36, 

In  McLaren  v.  Anderson,  81  Ala.  106, 
8  So.  188,  the  court  said:  "If  the  judg- 
ment and  execution  had  disclosed  on 
their  face  that  the  recovery  was  for 
a  tort,  it  would  have  been  the  duty 
of  the  sheriff  to  disregard  the  claim 
as  frivolous,  and  to  proceed  and  make 
sale.  The  execution,  however,  gave 
him  no  such  information.  It  could  not 
do  so  without  going  beyond  the  judg- 
ment entry,  whieh  the  clerk  was  not 
authorized  to  do.  It  recited  only  a 
money  judgment;  all  it  was  permitted 
to  do." 

Iii  Kansas,  however,  where  the  find- 
ings show  that  the  obligation  sued 
upon  is  one  as  against  which  there  ia 
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the  absence,  of  a  statute,  if  it  is  alleged  in  the  complaint  and  is  ad- 
mitted by  the  answer,  or  being  denied,  is  found  by  the  jury,  that  the 
debt  sued  for  is  one  against  which  there  .is  no  homestead  exemption 
the  court  should  allow  that  fact  to  be  set  out  in  the  record,  so  that 
it  may  be  noted  upon  the  execution  ;76  and  this  is  sometimes  required 
by  express  statutory  provision  to  be  endorsed  upon  the  execution." 
Before  a  levy  can  be  made  upon  the  homestead,  some  statutes  make 
it  essential  that  the  court  under  whose  process  such  levy  is  sought 
first  determine  whether  the  homestead  set  apart  has  subsequently  be- 
come subject  to  levy,78  or  provide  for  the  making  of  an  affidavit  that 
the  debt  for  which  execution  wa,s' sought  was  a  nonexempt  one,  and 
that  the  claimant  had  no  property  other  than  the  homestead.79  This 
latter  provision  has  been  held  applicable,  however,  only  where  the 
court  has  set  aside  the  exemption  and  not  to  where    the   claimant 


no  homestead  exemption,  the  judgment 
should  "be  an  ordinary  personal  judg- 
ment against  the  defendant  for  the 
amount  of  the  indebtedness  and  costs, 
authorizing  an  ordinary  execution  to 
be  issued  against  the  property  in  gen- 
eral of  the  judgment  debtor  subject  to 
execution;  and  on  such  an  execution, 
the  officer  after  exhausting  the  per- 
sonal property  of  the  judgment,  debtor 
subject  to  execution,  may  levy  on  his 
real  estate,  whether  occupied  as  a  home- 
stead or  not.  Tyler  v.  Johnson,  47  Kan. 
410,  28  Pac.  198.  And  see  Greeno  v. 
Barnard,  18  Kan.  518. 

76.  Durham  v.  Bostick,  72  N.  C.  353, 
"and  thereby  relieve  the  sheriff  from 
responsibility;  and  enable  the  plaintiff 
to  get  pay  for  his  land,  without  any 
circuitous  proceeding  which  the  refusal 
of  the  sheriff  to  sell,  might  make  neces- 
sary in  order  to  enforce  payment." 

77.  South  Carolina  Code,  1902,  §2633; 
Burnside  v.  Watkins,  30  S.  C.  459,  465, 
9  S.  E.  518. 

The  provision  of  the  statute  is  ex- 
plicit, not  only  that  the  court  issuing 
the  process  shall  certify- thereon  that  it 
was  issued  for  some  one  or  more  of 
the  purposes  specified,  but  also  for  "no 
other."  Burnside  v.  Watkins,  30  S.  C. 
459,   465,   9   S.   E.   518. 

Where  the  court  appoints  a  receiver 
of  the  crops  produced  on  the  home- 
stead, it  should  be  certified  on  the 
order,  that  it  was  issued  to  secure  or 
enforce  the  payment  of  an  obligation 
contracted  in  the  production  of  said 
crops,  and  for  no  other  purpose.  But 
the  failure  of  the  court  to  do  so  is 
not  fatal  to  the  validity  of  the  order; 
the  proper  certificate  may  be  made  by 
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a  succeeding  judge.  Holladay  v.  Hodge, 
84  S.  C.  109,  65  S.  E.  1019. 

Amendment. — If,  after  the  levy  of 
an  execution  upon  property  of  a  debt- 
or, he  interposes  a  claim  of  homestead 
exemption,  the  court  may,  though  at 
a  succeeding  term,  amend  the  judgment 
upon  which  execution  is  issued  to  show 
that  the  judgment  was  obtained  for 
the  purchase  money  of  the  land  in 
which  the  homestead  was  claimed. 
Burnside  v.  Watkins,  32  8.  0.  247,  10 
S.  E.  960. 

78.  _  Wetz  v.  Beard,  12  Ohio  St.  431, 
wherein  the  court  enjoined  a  sale 
where  this  had  not  been  done. 

79.  Georgia     Code,     1910, 
Davis   v.   Jones,   95   Ga.   788,  23  S. 
79  (under  Code  of  1895,  §2028);  Brant- 
ley v.  Stephens,  77  Ga.  467. 

The  office  of  the  affidavit  is  to  de- 
termine whether  the  property  which 
has  been  duly  set  aside  as  a  homestead 
is  exempt  from  the  debt  sought  to  he 
enforced,  because  it  falls  within  one 
of  the  classes  from  which  the  home- 
stead property  is  not  exempt  from  levy 
and  sale  by  the  constitution.  Marcrnm 
•v.  Washington,  109  Ga.  296,  34  S.  E. 
585. 

The  affidavit  must  be  more  than  mere 
conclusion  of  pleader,  it  must  state 
facts  to  authorize  the  conclusion.  Brant- 
ley v.  Stephens,  77  Ga.  467. 

The  affidavit  is  unnecessary  where  the 
record  on  its  face  shows  that  the  debt 
for  which  the  execution  was  issued  was 
for  the  purchase  price  of  the  homestead 
(Perdue  v.  Fraiey,  92  Ga.  780,  19  S.  E. 
40;  McDaniel  «.  Westberry,  74  Ga. 
380),  as  well  as  where  the  verdict  » 
the  proceeding  declared  that  the  prop- 
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merely  makes  an  ex  parte  schedule.80  The  truth  of  the  affidavit  may 
be  contested  by  filing  a  counter-affidavit,81  or  the  claimant  may  con- 
test the  levy  and  sale  by  interposing  a  claim  of  homestead.82  A  mere 
affidavit  of  illegality,  not  setting  forth  any  equity  is  not  sufficient  to 
stop  a  sale  under  execution.83 

Ifc  7.  How  Proceeds  of  Sale  Applied.  —  If  the  homestead  is  sold  upon 
.judicial  process  for  the  payment  of  the  purchase  price,  or  any  other 
debt  to  which  the  exemption  does  not  apply,  the  creditor  or  creditors 
with,  such  privilege  are  paid  first,84  and  without  regard  to  the  amount 
realized,86  the  homesteader  taking  the  surplus,86  if  any,  up  to  the 
statutory  exemption  in  lieu  of  homestead,  in  preference  to  other  cred- 


erty  therein  described  was  subject  to 
the  lien  sought  to  be  enforced  against 
it  and  the  judgment  entered  upon  thia 
verdict  and  an  execution  issued  in  pur- 
suance thereof  specifically  directed  the 
sale  of  such  property.  Davis  v.  Taylor, 
103  Ga.  366,  30  S.  B.  50. 

80.  Marcrum  v.  "Washington,  109  Ga. 
296,  34  S.  E.  585. 

81.  Ga.  Code,  1910,  §3400. 

A  counter-affidavit,  that  to 'the  .best 
of  the  debtor's  knowledge  and  belief, 
he  paid  the  purchase-money  for  the 
land  levied  on,  is  insufficient  upon  de- 
murrer. "The  counter-affidavit  of  the 
defendant  does  not  deny  the  truth  of 
the  plaintiff's  affidavit,  but  states  to 
the  best  of  his  knowledge  and  belief 
that  he  had  paid  the  purchase-money 
for  the  land  levied  on,  but  when  or 
to  whom  he  does  not  state,' nor  whether 
before  or  after  judgment.  He  does  not 
state  that  he  has  paid  the  judgment 
rendered  against  him,  on  which,  the 
execution  issued.  The  act  required  him 
to  deny  the  truth  of  the  plaintiff's  affi- 
davit in  his  counter-affidavit,  so  as  to 
forir.  an  issue  thereon  to  be  submitted 
to  the  jury."  MeGhee  v.  Way,  46  Ga. 
282. 

A  counter-affidavit  stating  that  the 
judgment  entered  against  him  is  for 
an  amount  considerably  greater  than 
the  verdict,  without  stating  how  large 
is  the  excess,  is  insufficient.  MeGhee  v. 
Way,  46  Ga.  282. 

82.  Brantley  v.  Stephens,  77  Ga.  467, 
the  court  saying:  "It  was  proper  to 
interpose  the  claim  in  order  to  pre- 
vent the  sale,  and  that  on  the  trial  of 
the  issue  tendered  or  joined  in  that 
proceeding  the  plaintiff  may,  if  he  can, 
show  that  the  property  assigned  as  a 
homestead  falls  wjthin  some  one  ot 
more  of  the  classes  of  the  constitution  I 


binding  it  for  the  payment  of  the  debt. 
We  think  there  was  error  in  dismissing 
the   claim. ' ' 

83.  Johnson  v.  Poullain,  61  Ga.  204. 

84.  G-a. — 'Pratt  v.  Atkins,  54  Ga, 
569.  La.— In  re  Penn,  130  La.  740,  58 
So.  554.  Neb. — Morrill  v.  Skinner,  57 
Neb.  164,  77  N.  W.  375;  Hooper  v. 
Castetter,  45  Neb.  67,  63  .N.  W.  135. 
Ohio.- — Jackson  v.  Eeid,  32  Ohio  St. 
443;   Kelly  v.  Duffy,  31  Ohio   St.   437. 

85.  In  re  Penn,  130  La.  740,  58  So. 
554. 

86.  Kan. — Mitchell  v.  Milhoan,  11 
Kan.  617.  La. — In  re  Penn,  130  La. 
740,  58  So.  554.  Neb.— Morrill  v.  Skin- 
ner, 57  Neb.  164,  77  N.  W.  375;  Hooper 
v.  Oastetter,  45  Neb.  67,  63  N.  W.  135. 
Ohio. — Jackson  v.  Eeid,  32  Ohio  St. 
443;  Kelly  v.  Duffy,  31  Ohio  St.  437. 

Such  surplus  fund  is  not  liable  to  be 
taken  on  execution  to  satisfy  a  judg- 
ment which  is  not  a  lien  on  the  judg- 
ment-debtor's homestead,  so  long  as  the 
judgment-debtor  intends  and  expects  to 
use  such  surplus  fund  in  redeeming  his 
homestead  from  such  sale,  or  so  long 
as  he  intends  and  expects  to  use  it  in 
purchasing  another  homestead.  Mitch- 
ell v.  Milhoan,  11  Kan.  617. 

"When  the  homestead  is  sold  upon  a 
preferred  claim,  or  claim  against  which 
the  exemption  eannot  prevail  as  to  the 
proceeds,  after  paying  the  preferred, 
claim,  the  debtor's  rights  are  just  such 
as  if  so  much  of  the  homestead  still 
remained.  When  land  is  sold  upon 
execution,  and  turned  into  money,  the 
judgment  creditor  is  paid  out  of  the 
proceeds,  according  as  his  right  related 
to  the  land;  but  if  the  creditor  had 
no  claim  or  lien  upon  the  land,  he 
would  have  no  right  to  be  paid  out  of 
the  funds  in  the  hands  of  the  sheriff. 
And  so,  if  the  ordinary  creditor  could 
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itors,  provided  he  has  not  parted  with  the  right  so  to  do-87  if  he 
has  sold  or  waived  his  right,  then  it  is  his  vendee  or  subrogee  who 
is  to  exercise  it.88 '  This  right  of  a  debtor  to  the  surplus  fund  after 
a  sale  of  the  homestead  for  a  debt  for  which  it  is  liable  must  be  deter- 
mined upon  the  state  of  facts  existing  at  the  time  the  fund  is  finally 
disposed  of  by  the  court.89 

"Where  the  homestead  is  sold  for  exempt  debts  and  nonexempt  debts 
those  creditors  who  have  nonexempt  claims  are  entitled  not  only  to 
participate  in  the  pro  rata  distribution  of  the  entire  surplus,  after 
an  allowance  of  the  homestead  exemption  against  which  general  cred- 
itors cannot  proceed,  but  they  may  have  so  much  of  the  fund  as  is  set 
apart  in  lieu  of  homestead  applied  to  their  debts.90 

E.  Assigning  Homestead  Feom  Teact  Exceeding  Legal  Exemp- 
tion.—  1.  General  Principles.  —  In  order  to  locate  the  homestead 
so  as  to  determine  whether  there  is  an  excess  or  not,  over  the  statutory 
exemption,  subject  to  the  claims  of  creditors,01  statutes  in  most  of  the 


not  enforce  lis  judgment  against  the 
homestead  itself,  he  cannot  against  its 
proceeds.  When  the  land  is  converted 
into  money,  rights  are  the  same  as 
they  were  before  the  conversion." 
Jackson  v.  Eeid,  32  Ohio  St.   443. 

87.  In  re  Penn,  130  La.  740,  58  So. 
554;  Jackson  v.  Eeid,  32  Ohio  St.  443. 

Though  the  surplus  out  of  a  sale  of 
the  homestead  upon  a  lien  enforcible 
against  it  is  exempt  to  the  statutory 
amount  as  against  ordinary  execution 
creditors,  as  against  a  mortgage 
upon  the  homestead  rendered  in- 
effective as  a  lien  upon  the  home- 
stead as  against  other  ordinary  cred- 
itors because  defectively  executed,  the 
surplus  is  liable,  since  as  between  the 
parties  to  the  mortgage,  equity  will 
give  it  effect  according  to  the  intention 
of  the  parties.  Van,  Thorniley  v. 
Peters,  26  Ohio  St.  471. 

88.  In  re  Penn,  130  La.  740,  58  So. 
554,  waiver  in  mortgage. 

"For  it  will  hardly  be  contended  that 
lie  and  his  vendee  can  each  success- 
fully assert  a  homestead  claim  .  .  ., 
when  the  Constitution  provides  for  only 
one  such  claim."  In  re  Penn,  130  La. 
740,  58  So.  554. 

89.  Cooper  <o.  Cooper,  24  Ohio  St 
488. 

For  during  the  time  his  application 
for  the  exemption  is  pending,  and  while 
the  money  remains  subject  to  the  order 
of  the  court,  he  may  fortunately  ac- 
quire a  homestead,  or  unfortunately  al] 
the  members  of  his  family  may  die, 
or  for  some  other  reason  he  may  cease 
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to  be  the  head  of  a  family,  and  there- 
fore not  be  entitled  to  the  exemption, 
as  was  the  case  in  Cooper  v.  Cooper,  24 
Ohio  St.  488. 

90.  Webster  v.  Bronston,  5  BuBh 
(Ky.)   521. 

Those  creditors  of  an  insolvent  debt- 
or, whose  claims  accrued  before  the 
passage  of  the  statute  creating  a  right 
of  homestead,  are  entitled  to  have  the 
whole  amount  which  has  been  realized 
by  the  assignee  from  the  sale  of  the 
right  of  homestead,  applied  towards  the 
payment  of  their  claims,  in  priority  to 
the  general  creditors,  and  to  take  a 
dividend  with  the  other  creditors  for 
the  balance  of  their  claims,  if  any. 
And  the  amount  realized  from  the  sale 
of  the  reversionary  interest  in  the  land, 
after  the  expiration  of  the  right  of 
homestead,  is  to  be  distributed  among 
the  general  creditors.  White  V.  Bice, 
5  Allen  (Mass.)  73. 

91.  Beecher  v.  Baldy,  7  Mich.  488; 
Oates  v.  Munday,  127  N.  C.  439,  37 
S.  E.  457;  Gheen  v.  Summey,  80  N.  C. 
187;  Lambert  v.  Kinnery,  74  N.  0. 
348. 

Where  there  is  an  estate  of  home- 
stead in  a  single  tract  of  land  of  great- 
er value  than  the  exemption  set  by 
statute,  an.  allotment  is  necessary  to 
define  the  limits  of  the  homestead  es- 
tate. Garwood  v.  Garwood,  244  HI.  580, 
91  N.  E.  672. 

Where  the  right  of  homestead  as 
given  by  the  constitution  and  statutes 
is  a  mere  right  of  exemption,  the  only 
effect  of  an  assignment  of  homestead 
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states  provide  for  a  method  whereby  this  excess  may  be  subjected  to 
sale  under  legal  process,  by  the  creditor  filing  with  a  specified  officer 
an  affidavit  that  the  homestead  exceeds  the  legal  amount,92  or  by  an 
appraisal  and  setting  apart  of  the  homestead  by  apprisers  or  com- 
missioners,93 provided  in  some  states  the  report  of  the  appraisers  has 
found  it  divisible.94  And  even  if  found  incapable  of  division,  where 
the  value  is  in  excess  of  the  statutory  amount,  in  a  few  of  those  states, 
the  statute  provides  for  the  sale  of  the  whole  property  under  certain 
conditions  imposed  by  the  statute.95 


is  to  ascertain  and  designate  what 
particular  property  is  covered  by  such 
exemption,  so  that  the  same  cannot  be 
applied  to  the  payment  of  debts.  Ex 
parte  Kay,  20  8.  C.  246.  Stated  con- 
versely, the  action  of  the  officer  in  as- 
signing a  homestead  is  not  needed  to 
vest  the  right,  but  merely  to  find  the 
quantum  so  as  to  enable  him  to  ascer- 
tain the  excess,  if  any.  Gheen  v.  Sum- 
mey,  80  N.  C.  187;  Lambert  v.  Kinnery, 
74  N.  C.  348. 

92.  Colo.  St.,  Ann.,  1911,  §2956  (filed 
with  clerk  of  court) ;  Copeland  v.  Bank, 
13  Colo.  App.  489,  59  Pac.  70. 

Such  creditor  may  proceed  against 
the  homestead  as  in  ordinary  cases  and 
the  excess  over  the  legal  exemption  is 
only  applicable  to  payment  of  the  de- 
mand. Colo.  St.,  Ann.,  1911,  §2956. 
See  also  Copeland  v.  Bank,  13  Colo. 
App.  489,  59  Pac.  70. 

93.  See  the  statutes  of  the  various 
states  and  the  following  cases:  Ark. 
Kirby's  Digest,  1904,  §3909.  Cal  —  Civ. 
Code,  §§1245,  1261;  Lean  v.  Givens, 
146  Cal.  739,  81  Pac. '128,  106  Am.  St. 
Eep.  79;  Bank  of  Woodland  v.  Stephens, 
144  Cal.  659,  663,  79  Pac.  379;  Barrett 
v.  Sims,  59  Cal.  615.  Colo.— Ann.  St., 
1911,  §2956;  Tibbetts  v.  Terrill,  44  Colo. 
94,  103,  96  Pac.  978,  104  Pae.  605; 
Copeland  v.  Bank,  13  Colo.  App.  489, 
59  Pac.  70.  Conn.— Gen.  St.,  1902,  §4066. 
Idaho.— Eev.  Code,  1908,  §3187.  HI. 
Hurd's  Eev.  St.,  1909,  c.  52,  §10;  Bullen 
v.  Dawson,  139  HI.  633,  29  N.  E.  1038; 
Muller  v.  Inderreiden,  79  111.  382.  Ind. 
Burns'  Ann.  St.,  1908,  §752;  Barkley 
v.  .Malum,  95  Ind.  101.  Mass.— Eev. 
Laws,  1902,  c.  31,  §§11, 13.  Mich.— Comp. 
Laws,  1897,  §10,369,  et  seq.  (six  ap- 
praisers qualified  as  jurors);  Eiggs  v. 
Sterling,  60  Mich.  643,  651,  27  N.  W. 
705,  1  Am.  St.  Eep.  554.  Miss.— Code, 
1906,   §2152;    Wiseman  <o.    Parker,     73 

.Miss.  378,  19  So.  102.  Mo.— Rev.  St., 
1909,  §6705;  Macke  v.  Byrd,  131  Mo. 
682,  33  S,  W.  448,  52  Am.  St.  Eep, 


649;  Vogler  v.  Montgomery,  54  Mo. 
577.  Mont.— Eev.  Code,  1907,  §4702, 
et  seq;  Vincent  v.  Vineyard,  24  Mont. 
207,  215,  61  Pac.  131,  81  Am.  St.  Eep. 
423.  Neb.— Comp.  St.,  1911  (Ann.), 
§3734.  Nev.— Eev.  Laws,  1912,  §2144. 
N.  C— Code,  1905,  §687  C.  C.  P.;  Oates 
v.  Munday,  127  N.  C.  439,  37  S.  E.  457. 
N.  D. — Eev.  Codes,  1905,  §5055,  et  seq. 
S.  C— Code,  1902,  §2626.  Term.— Delk 
r.  Yelton,  103  Tenn.  476,  53  S.  W.  729. 
Utah. — Comp.  Laws,  1907,  §1161,  et  seq; 
Kimball  v.  Lewis,  17  Utah  381,  53  Pac. 
1037.  Wash. — Bern.  &  Ball.  Ann. 
Codes  &  St.,  1910,  §537,  et  seq. 

Attachment. — In  California,  no  sale 
can  be  had  of  the  homestead,  where  the 
property  in  which  it  is  contained  is  in 
excess  of  the  legal  exemption,  upon  an 
attachment,  except  in  the  manner  pro- 
vided by  the  statute  above  referred  to. 
Barrett  v.  Sims,  59  Cal.  615.  In  Mis- 
souri, however,  the  statute  which  pro- 
vides for  the  appointment  of  ap- 
praisers, is  limited  to  the  ease  "when- 
ever the  execution  shall  be  levied  upon 
real  estate, ' '  etc.,  and  affords  no  op- 
portunity for  the  appointment  of  ap- 
praisers where  property  claimed  as  a 
homestead  is  levied  upon  by  attachment 
merely.  State  v.  Mason,  15  Mo.  App. 
141. 

94.  Cal.— Civ.  Code,  §1253.  Idaho. 
Eev.  Codes,  1908,  §3189.  111.— Hurd's 
Eev.  St.,  1909,  c.  52,  §10;  Muller  v.  In- 
derreiden, 79  111. -382.  Mass. — Eev.  Laws, 
1902,  c.  131,  §13;  Pittsfield  Bank  v. 
Howk,  4  Allen  347.  Miss.— Code,  1906, 
§2152.  Mo.— Eev.  St.,  1909,  §6713.  Mont. 
Eev.  Code,  1907,  §4710;  Vincent  v.  Vine- 
yard, 24  Mont.  207,  215,  61  Pac.  131, 
81  Am.  St.  Eep.  423.  Neb.— Comp.  St., 
1911  (Ann.),  §3739.  N.  H.— Fogg  v. 
Fogg,  40  N.  H.  282,  77  Am.  Dec.  715. 
N.  D.— Eev.  Code,  1905,  §5060.  Wash. 
Eem.  &  Ball.  Ann.  Code  &  St.,  1910, 
§545. 

95.  Cal.— Civ.  Code,  §1254;  White  v. 
Hortoa,  154  Cal,  103,  97  Pac.   70,  18 
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2.  Statutory  Provisions  Mandatory.  —  These  laws  requiring  an  ap- 
praisal and  allotment  before  subjecting  the  excess  to  judicial  process 
have  always  been  construed  as  mandatory,  making  observance  of  their 
various  requirements  imperative  before  the  excess  will  be  available 
to  creditors  of  the  debtor,96  a  non-compliance  therewith  rendering  the 
entire  sale  void.97 


L.  R.  A.  (N.  S.)  490n;  Lean  v.  Givens, 
146  Gal.  739,  744,  81  Pae.  128,  106  Am. 
St.  Rep.  79.  Idaho.— Rev.  Code,  1908, 
§3190.  Mich.— Riggs  v.  Sterling,  60 
Mich.  643,  651,  27  N.  W.  705,  1  Am. 
St.  Rep.  554.  'Mont.— Rev.  Code,  1907, 
'§4711;  Vincent  *.  Vineyard,  24  Mont. 
207,  215,  61  Pac.  131,  81  Am.  St.  Rep. 
423.  Neb.— Comp.  St.,  1911  (Ann.), 
§3740.  Nev.— Rev.  Laws,  1912,  §2144, 
sale  of  whole  and  statutory  amount  al- 
lowed paid  to  debtor  out  of  proceeds — 
no  bid  less  than  .such  amount  shall  be 
received.  N.  D.— Rev.  Code,  1905, 
§5061.  Wash. — Rem.  &  Ball.  Ann.  Code 
&  St.,  1910,  §546. 

See  infra,  I,  E,  4,  i,   (III.). 

Since  the  allotment  must  be  of  a 
specific  and  defined  part  of  the  land  in 
severalty,  the  court  cannot  direct  a 
sale  of  the  undivided  interest  propor- 
tionate to  the  excess  in  land  in  which 
he  is  entitled  to  a  homestead.  Camp- 
bell *.  White,  95  N.  O.  491. 

96.  Cal. — Demartin  <o.  Demartin,  85 
Cal.  71,  24  Pac.  594;  Waggle  v.  Worthy, 
74  Cal.  266,  15  Pac.  831,  5  Am.  St. 
Rep.  440.  111.— Palmer  v.  Riddle,  197 
111.  45,  64  N.  B.  263;  Bullen  v.  Dawson, 
139  111.  633,  29>  N.  E.  1038.  Mo.— Macke 
v.  Byrd,  131  Mo.  682,  33  S.  W.  448, 
52  Am.  St.  Rep.  649;  Vogler  v.  Mont- 
gomery, 54  Mo.  577.  Mont.' — Vincent  v. 
Vineyard,  24  Mont.  207,  216,  61  Pae. 
131,  81  Am.  St.  Rep.  423.  Neb.— Van 
Doren  v.  Wiedeman,  68  Neb.  243,  94 
N.  W.  124,  110  Am.  St.  Rep.  419;  Cham- 
berlain Banking  House  v.  Zutavern,  59 
Neb.  623,  81  N.  W.  858.  N.  C,— Per- 
guson,  *.  Wright,  113  N.  C.  537,  18 
S.  E.  691;  Bailey  «.  Barron,  112  N.  0. 
54,  16  S.  E.  910;  Morrison  <o.  Watson, 
101  N.  C.  332,  7  S.  E.  795,  1  L.  R.  A. 
833;  McCracken  v.  Adler,  98  N.  C.  400, 
4  S.  E.  138,  2  Am.  St.  Rep.  340.  Term. 
Huff  v.  Miller,  58  S.  W.  876;  Delk  v. 
Yelton,  103  Tenn.  476,  53  S.  W.  729. 
Vt. — Fairbanks  v.  Devereaux,  48  Vt. 
550.  Wash.— Waldron  v.  Kineth,  41 
Wash.  459,  84  Pac.  16,  111  Am.  St. 
Rep.  1022;  Whitworth  *>.  McKee,  32 
Wash.  83,  72  Pac.  1046.  Wis.— Phillips 
«.  Root,  68  Wis.  128,  31  N.  W.  712. 
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There,  is  but  one  method  of  ascer- 
taining whether  the  property  claimed  as 
a  homestead  is  of  a  value  exceeding  five 
thousand  dollars,  and  whether  there  be 
any  surplus  for  creditors;  and  that 
method  is  clearly  pointed  out  in  the 
sections  above  referred  to.  Until  such 
ascertainment,  the  property  covered  by 
the'  declaration  is  exempt  from  execu- 
tion or  forced  sale.  Barrett  v.  Sims,  59 
Cal.  615. 

When  the  execution  debtor  notifies 
the  sheriff  that  the  premises  about  to 
be  sold  are  his  homestead,  and  claims 
the  same  as  exempt  before  sale  made, 
the  creditor  must  proceed  as  required 
by  the  statute  for  the  appraisal  in  oi- 
deT  to  subject  the  excess  (Union  Stock 
Yards  Nat.  Bank  v.  Smout,  62  Neb. 
227,  87  N.  W.  44;  Chamberlain  Bank- 
ing House  <v.  Zutavern,  59  Neb.  623, 
81  N.  W.  858;  Quigley  v.  McEvony,  41 
Neb.  73,  83,  59  N.  W.  767),  and  until 
a  creditor  does  so,  no  valid  sale  can 
be  made  by  the  officer  (Quigley  V.  Mc- 
Evony, supra),  a  failure  on  his  part  to 
do  so  furnishing  ground  for  properly 
vacating  the  sale,  if  made  (Chamber- 
lain Banking  House  v.  Zutavern,  supra). 

But  where  it  clearly  appears  that  the 
defendant  in  an  execution  claiming  land 
as  exempt  under  the  homeBtead  law 
has  no  foundation  for  such  claim,  the 
levy  is  not  vitiated  by  the  failure  of 
the  sheriff  to  appraise  the  property. 
Shindler  v.  Givens,  63  Mo.  394,  where- 
in  the  homestead  was  liable  upon  the 
cause  of  action  Bued  upon  under  a  stat- 
ute which  provided  that  the  homestead 
"shall  be  subject  to  attachment  and 
levy  of  execution  upon  all  causes  of 
action  existing  at  the  time  of  acquir- 
ing such  homestead,  .  .  .  and  for  this 
purpose,  such  time  shall  be  the  date 
of  filing  in  the  proper  office  for  the  rec- 
ords of  deeds,  the  deed  of  such  borne- 
stead."  , 

The  homestead  must  be  set  aside  Be- 
fore the  residue  of  the  premises  can 
be  set  off  on  execution,  otherwise  the 
levy  is  irregular.  Fairbanks  v.  Dev- 
ereaux, 48  Vt.  550.  < 

97.  U.  S.— Kerr  v.  South  Park  Comra., 
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8  Biss.  276,  14  Fed.  Cas.  No.  7,733  (Illi- 
nois), affirmed  by  Supreme  Court  of 
United  States  at  October  term,  1881. 
Cal.— Waggle  <o.  Worthy,  74  Oal.  266,  15 
Pac.  831,  5  Am.  St.  Rep.  440.  111. 
Palmer  v.  Biddle,  197  111.  45,  64  N.  E. 
263;  Brokaw  v.  Ogle,  170  111.  115,  48 
N.  E.  394;  Bullen  v.  Dawson,  139  111. 
633  29  N.  E.  1038;  Nichols,  etc.  Co.  «. 
Spremont,  111  111.  631.  Mich.— Eiggs 
v.  Sterling,  60  Mich.  643,  652,  27  N.  W. 
705,  1  Am.  St.  Eep.  554.  Mont.— Vin- 
cent v.  Vineyard,  24  Mont.  207,  216, 
61  Pac.  131,  81  Am.  St.  Eep.  423.  Neb. 
Van  Doren  v.  Wiedeman,  68  Neb.  243, 
94  N.  W.  124,  110  Am.  St.  Eep.  419 ; 
Anltman  v.  Howe,  10  Neb.  8,  4  N.  W. 
357  (under  Act  of  1877).  N.  C— Fer- 
guson v.  Wright,  113  N.  C.  537,  18 
S.  E.  691;  Morrison  V.  Watson,  101 
N.  0.  332,  7  S.  E.  795,  1  L.  E.  A.  833; 
McCracken  v.  Adler,  98  N.  O.  400,  4 
S.  E.  138,  2  Am.  St.  Eep.  340;  Mebane 
v.  Dayton,  89  N.  C.  396.  Term.— Huff 
v.  Miller,  58  S.  W.  876;  Delk  v.  Yelton, 
103  Tenn.  476,  53  S.  W.  729.  Utah. 
Kimball  v.  Salisbury,  19  Utah  161,  56 
Pac.  973.  Wash. — Waldron  v.  Kineth, 
41  Wash.  459,  84  Pac.  16,  111  Am.  St. 
Eep.  1022;  Whitworth  v.  McKee,  32 
Wash.  83,  72  Pac.  1046.  Wis.— Phillips 
i!.  Boot,  68  Wis.  128,  31  N.  W.  712. 

Contra. — Bradford  v.  Buchanan,  39 
S.  C.  237,  17  S.  E.  501,  holding  a  sher- 
iff's sale  of  land  exceeding  the  legal 
exemption  wherein  no  homestead  has 
been  located,  and  which  cannot  be  lo- 
cated because  of  superior  mortgage 
liens,  is  not  void  and  the  sheriff  com- 
mits no  trespass  in  making  the  sale. 
Such  purchaser  must  yield  up  the  home- 
stead subsequently  assigned  after  en- 
forcement of  the  mortgages  out  of  the 
homestead. 

"No  valid  sale  as  affecting  the  home- 
stead right  could  be  effected  until  after 
an  appraisement,  in  the  manner  pre- 
scribed by  statute,  at  the  instance  of 
the  creditor.  Quigley  v.  McEvony,  41 
Neb.  74,  59  N.  W.  767.  No  attempt 
whatever  was  made  to  procure  such  ap- 
praisement. The  sale  as  affecting  the 
homestead  was  therefore  wholly  void. ' ' 
Van  Doren  v.  Weideman,  68  Neb.  243, 
94  N.  W.  124,  110  Am.  St.  Eep.  419. 
A  sale,  on  execution,  of  homestead 
premises  is  void  at  law  if  the  home- 
stead is  not  properly  set  off  according 
to  the  statute,  and  in  an  action  of 
ejectment  a  recovery  cannot  be  had  of 
the.  portion  of  the  premises  sold  which 


is  in  excess  of  the  homestead.  Palmer 
v.  Eiddle,  197  111.  45,  64  N.  E.  263. 

In  Whitworth  v.  McKee,  32  Wash. 
83,  72  Pac.  1046,  Fullerton,  C.  J.,  said: 
"Under  our  statute  a  sale  of  a  home- 
stead is  not  voidable  merely,  but  ab- 
solutely void,  when  had  under  a  gen- 
eral execution.  It  can  be  sold  at  no 
time  except  for  its  excess  of  value, 
and  this  only  after  certain  require- 
ments provided  by  statute  are  complied 
with.  It  seems  unnecessary  to  argue 
that,  when  an  involuntary  sale  of  real 
property  is  required  to  be  made  in  a 
particular  manner,  no  other  manner  of 
sale  will  pass  title." 

Satisfaction  Should  Be  Vacated.— -If 
the  entire  sale  of  property,  in  which 
was  included  the  homestead,  is  set 
aside,  as  it  should  be,  where  the  sale 
is  made  in  gross,  the  satisfaction  of 
the  execution  should  be  vacated,  so  that 
there  can  be  an  alias  execution  issued 
to  collect  the  judgment.  See  Phillips 
v.  Eoot,  68  Wis.  128,  31  N.  W.  712. 

Iowa. — A  sale  under  execution  of  a 
tract  of  land  impressed  with  the  home- 
stead character,  or  which  might  have 
formed  part  of  the  homestead,  without 
such  homestead  being  platted,  either 
by  the  owner  or  the  officer  making  the 
sale,  is  voidable  and  may  be  set  aside 
in  a  direct  proceeding  (Lutz  v.  Bistine, 
136  Iowa  684,  112  N.  W.  818;  Visek 
v.  Doolittle,  69  Iowa  602,  29  N.  W. 
762;  Newman  -v.  Franklin,  69  Iowa  244, 
28  N.  W.  579;  Goodrich  <o.  Brown,  63 
Iowa  247,  18  N.  W.  893 ;  Lowell  v.  Shan- 
non, 60  Iowa  713,  15  N.  W.  566;  Green 
v.  Farrar,  53  Iowa  426,  5  N.  W.  557; 
White  v.  Eowley,  46  Iowa  680),  .but  it 
cannot  be  attacked  collaterally  (Mar- 
tin v.  Knapp,  57  Iowa  336,  10  N.  W. 
721). 

In  Missouri,  the  entire  sale  is  not 
void,  but  is  valid  as  to  the  excess,  it 
being  subject  to  levy.  Childers  V. 
Pickenpaugh,  219  Mo.  455,  118  S.  W. 
478;  White  v.  Spencer,  217  Mo.  242,  117 
S.  W.  20,  129  Am.  St.  Eep.  547,  dis- 
approving Maeke  v.  Byrd,  131  Mo.  682, 
33  S.  W.  448,  52  Am.  St.  Eep.  649,  and 
cases  following  it,  upon  this  point;  Crisp 
v.  Crisp,   86  Mo.  630. 

In  New  Hampshire,  the  failure  of  the 
officer  to  appoint  the  appraisers  and 
set  off  the  homestead  renders  the  whole 
levy  void  if  application  is  made  to  have 
same  set  off.  '  Kensell  v.  Cobleigh,  62 
N.  H.  298;  Fogg  v.  Fogg,  40  N.  H.  282, 
77  Am.  Dec.  715;  Tucker  v.  Kenniston, 
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3.  When  Allotment  or  Assignment  Essential.  —  Except  in 
states  where  some  antecedent  act  is  required  upon  the  part  of  the 
homestead  claimant  as  a  prerequisite  to  claiming  a  homestead,98  there 
is  no  necessity  for  a  selection  or  setting  apart  of  the  homestead  where 
the  tract  occupied  as  a  home  is  within  the  statutory  limits  as  to  quan- 
tity and  value."    Nor  is  an  allotment  prior  to  sale  necessary  where 


47  N.  «H.  267,  93  Am.  Dec.  435.  On  the 
other  hand,  if  the  debtor  makes  no 
application  to  have  it  set  aside  the  levy 
is  valid  as  to  subsequent  grantees 
(Brown  v.  Clinton,  69  N.  H.  227,  41 
Atl.  286;  Brookfield  v.  Sawyer,  68'  N. 
H.  406,  39  Atl.  257;  Barney  v.  Leeds, 
51  N.  H.  253;  Currier  v.  Sutherland,  54 
N.  H.  475,  20  Am.  Sep.  143),  and  is 
waived  or  released  thereby  and  ceases 
to  exist.  Brown  v.  Clinton,  69  N.  H. 
227,  41  Atl.  286.  But,,  if  such  applica- 
tion is  made,  the  right  of  homestead 
is  not  lost  by  the  neglect  of  the  officer 
to  take  the  statutory  method  of  segre- 
gating the  homestead  from  the  excess, 
but  may  be  secured  by  resort  to  other 
forms  of  proceeding.  Gilcreast  v. 
Bartlett,  74  N.  H.  29,  64  Atl.  767; 
Currier  v.  Sutherland,  54  N.  H.  475, 
485,  20  Am.  Bep.  143;  Fletcher  v. 
State  Capital.  Bank,  37  1ST.  H.  369,  395; 
Fogg  v.  Fogg,  40  1ST.  H.  282,  286,  77 
Am.  Dec.  715;  Norris  v.  Moulton,  34 
N.  H.  392.  The  creditor  may  proceed 
to  have  it  assigned  and  set  off.  Barney 
v.  Leeds,  51  N.  H.  253. 

98.  See  supra,  I,  C. 

99.  Mich. — Biggs  v.  Sterling,  60 
Mich.  643,  651,  27  N.  "W.  705, 
1  Am.  St.  Bep.  554;  Beesher  v. 
Baldy,  7  Mich.  488,  502.  Mo.— Houf 
v.  Brown,  171  Mo.  207,  71  S.-  W.  125. 
N.  O.— Arnold  v.  Estis,  92  N.  C.  162; 
Miller  v.  Miller,  89  1ST.  C.  402.  S.  C. 
Bradford  v.  Buchanan,  39  S.  C.  237,  17 
S.  E.  501;  King  v.  McCarley,  32  S.  C. 
264,  10  S.  E.  1075;  Ketchin  v.  McCar- 
ley, 26  S.  C.  1,  11  S.  E.  1099,  4  Am. 
St.  Bep.  674.  Term. — Carver  v.  Max- 
well, 110  Tenn.  75,  71  S.  W.  752;  Delk 
V.  Yelton,  103  Tenn.  476,  53  S.  W.  729; 
Briscoe  v.  Vaughn,  103  Tenn.  308,  52 
S.  W.  1068.  Vt.— Danforth  v.  Beattie, 
43  Vt.  138. 

Reason  of  Kule. — A  sale  without  re-1 
garding  these  statutory  provisions  is 
upheld  upon  the  ground  that  no  harm 
has  come  or  could  come  to  the  debtor 
by  reason  of  the  omission  to  have  a 
proceeding  to  ascertain  if  any  home- 
stead  could  be  secured.      Morrison    v. 
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Watson,   101   N.   C.   332,  337,  7  S   E 
795,  1  L.  B.  A.  833. 

In  Ketchin  v.  McCarley,  26  S.  C  1 
11  S.  E.  1099,  4  Am.  St.  Bep.  674,  the 
court  said:  "The  respondent  contends 
that  no  property  is  exempt  from  the 
lien  of  a  judgment  until  it  has  been 
laid  off  in  the  manner  provided  for  by 
the  homestead  acts,  and  that  as  the 
property  here  in  question  never  was  bo 
laid  off,  it  never  beeame  exempt  from 
the  lien  of  McCarley 's  judgment.  We 
cannot  concur  in  this  view.  The  right 
of  exemption  must  necessarily  precede 
the  calling  into  play  the  machinery  pro- 
vided by  law  for  the  purpose  of  defining 
the  extent  and  limits  of  the  property 
which  the  law  had  previously  declared 
to  be  exempt.  It  is  not  derived  from 
or  dependent  upon  the  mechanical  act, 
as  it  were,  by  which  the  property  to 
which  it  attaches  is  separated  and  dis- 
tinguished from  that  to  which  such 
right  does  not  attach,  but  rests  solely 
upon  the  express  mandate  found  in  the 
supreme  law  of  the  land,  that  certain 
property  shall  be  exempt.  The  only  ob- 
ject and  effect  of  the  machinery  pro- 
vided by  the  act  for  laying  off  the 
homestead  is  to  designate  with  pre- 
cision wha't  particular  property  of  the 
debtor  has  been  invested  with  this  right 
of  exemption  by  the  constitution  and 
laws,  and  not  to  confer  such  right  upon 
the  property  so  designated.  When, 
therefore,  as  in  this  case,  as  well  as 
in  the  case  of  Cantrell  v.  Fowler,  the 
property  in  question  must  necessarily 
be  the  property  to  which  the  right  of 
exemption  attaches,  as  there  is  no  other 
to  which  it  can-  attach,  where  is  the 
necessity  or  propriety  in  requiring 
parties  to  incur  the  needless  trouble 
and  expense  of  having  a  homestead 
regularly  laid  off?  .  .  .  As  in  the  case 
of  an  ordinary  conveyance  of  a  tract  of 
land,  while  a  survey  and  plat  is  often- 
times desirable,  and  sometimes  neces- 
sary for  the  purpose  of  designating  with 
precision  the  thing  conveyed,  yet  the 
survey  and  plat  add  nothing  to  the 
title  whiqh  the  deed  confers  upon  the 
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the  land  sold  is  not  of  the  tract  or  parcel  to  which  the  homestead 
right  attaches.1  But  as  the  homestead  claimant  is  entitled  to  a  home- 
stead notwithstanding  the  debt  is  superior  to  the  homestead,  if  the 
debt  can,  with  costs  be  satisfied  out  of  other  lands,  there  must  first  be 
an  allotment? 

4.  The  Proceedings.  —  a.  Nature.  —  The  allotment  proceeding 
does  not  confer  or  divest  any  title,3  and  under  statutes  requiring 
advertisement  to  creditors  merely,  is  not  strictly,  but  at  the  most,  only 
quasi  in  rem,4,  and  so  far  as  the  rights  of  specific  property  are  con- 
cerned, no  one  but  parties  having  actual  or  constructive  notice  are 
hound.5  An  analagous  proceeding  is  found  in  the  proceedings  for  the 
assignment  of  dower.6 

h.  Method  of  Proceeding.  —  (I.)  In  General.  —  The  statutes  gen- 
erally provide  the  method  of  proceeding  to  have  the  appraisement  and 
allotment  made,  but  if  there  be  no  method  provided  by  statute  to 
ascertain  the  value  of  premises  claimed  as  a  homestead,  and  a  home- 
stead is  absolutely  exempt,  and  there  is  a  dispute  as  to  the  value  of 
the  homestead  claimed,  upon  a  levy  the  creditor  may  file  a  bill  in 
equity  and  have  the  division  made7  if  he  cannot  obtain  the  consent  of 


grantee,  and  impart  no  new  quality 
to  it;  so  here,  while  it  may  tie  de- 
sirable and  sometimes  necessary  to  have 
the  homestead  laid  off  for  the  purpose 
of  designating  precisely  and  conclusive- 
ly the  limits  to  which  such  exemption 
extends;  yet  such  admeasurement  adds 
no  new  quality  to  the  exemption  itself, 
which  is  conferred  by  the  constitution 
and  laws." 

1,  McCracken  v.  Adler,  98  N.  C.  400, 
4  S.  E.  138,  2  Am.  St.  Eep.  340. 

The  court  will  take  cognizance  of  the 
legal  subdivisions,  and  where  the  claim- 
ant has  a  dwelling  on  one  tract  worth 
the  full  amount  of  the  legal  exemption, 
thera  is  no  necessity  for  the  interven- 
tion of  commissioners  where  continuous 
tracts  are  sought  to  be  sold  under 
execution.  Miller  <o.  McAlister,  197  111. 
72,  64  N.  E.  254;  Gardner  v.  Eberhart, 
82  111.  316;  Linton  v.  Quimby,  57  111. 
271.  ' 

2.  Morrison  v.  Watson,  101  N.  C. 
332,  7  S.  E.  795,  1  L.  E.  A.  833;  Me- 
Canless  v.  Flinehum,  98  N.  C.  358,  4 
S.  E.  359;  Arnold  v.  Estis,  92  N.  C. 
162.  ' 

Compare,  Bradford  v.  Buchanan,  39 
S.  C.  237,  17  S.  E.  501,  holding  that 
where  the  statute  provides  that  there 
can  be  no  homestead  as  against  a  mort- 
gage, a  sale  of  land  wherein  no  home- 
stead has  been  assigned  without  pur- 
Ming  the  statute  as  to  segregating  the 
excess  is  not  void. 


3.  Williams  *.  Whitaker,  110  N.  C. 
393,  14  S.  E.  924. 

4.  Williams  v.  Whitaker,  110  N.  C. 
393,  14  S,  E.  924. 

5.  Creditors  only  are  affected  under 
a  statute  requiring  notice  by  advertise- 
ment only  as  to  creditors,  therefore  the 
allotment  to  one  who  has  no  title  can- 
not preclude  the  true  owner  without 
notice  from  asserting  his  rights  of 
property.  Where  children  are  not 
parties,  if  their  existence  precluded  the, 
widow  from  having  a  homestead,  where 
she  has  been  alloted  one  under  these 
circumstances,  it  may  be  attacked  col- 
laterally. Williams  v.  Whitaker,  110 
N.  G.  393,  14  S.  E.  924. 

6.  Silloway  v.  Brown,  12  Allen 
(Mass.)  33;  Woodward  v.  Lincoln,  9 
Allen  (Mass.)  239  (statute  provided 
that  the  statute  as  to  proceedings  to 
assign  dower  should  be  followed) ;  Bur- 
ton v.  Spiers,  87  K.   O.  87,  93. 

7.  Riggs  v.  Sterling,  60  Mich.  643. 
651,  27  N.  W.  705,  1  Am.  St.  Eep,  554; 
Beecher  v.  Baldy,  7  Mich.  488. 

"But,  unless  this  be  done,  or  unless 
the  householder  clearly  waives  all  right 
to  a  homestead,  if  the  creditor  pro- 
ceeds to  sell,  the  purchaser,  in  such 
case,  must  take  upon  himself  the  risk 
of  being  able  to  show,  when  he  claims 
the  property  under  the  sale,  that  it 
was  not  exempt  by  reason  of  its  ex- 
cessive value,  and  that  it  was  not 
divisible  in  such  manner  as  to  leave 
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the  debtor  to  a  division  of  the  property  upon  which  the  homestead  is 
claimed.8 

If  the  statute  provides  for  the  setting  aside  of  the  homestead  by  a 
court  of  equity,  when  enforcing  a  lien  thereon,  but  does  not  prescribe 
the  manner  in  which  the  homestead  shall  be  set  aside,  it  may  adopt 
the  mode  provided  by  the  statute  when  an  officer  holds  an  execution.9 

What  Law  Governs —  The  homestead  is  to  be  set  apart  in  pursuance 
of  the  statute  in  force  at  the  time  when  the  order  is  made.10 

(II.)    Levy  as  Prerequisite A  levy  on  the  property  in  which  the 

homestead  is  included,  must  be  made  as  the  first  step  in  the  proceed- 
ing to  subject  the  excess  to  the  payment  of  the  judgment  in  some 
states.11 

c.  The  Moving  Party.  —  The  statutes  providing  for  an  appraisal 
and  setting  apart  by  appraisers  or  commissioners,  clearly  contemplate 
that  the  creditor,  after  the  homestead  has  been  selected,  should  be 
the  moving  party  to  procure  an  appraisement,  to  the  end  that  his 


a  homestead  within,  the  prescribed 
value,  which  the  constitution  secures 
the  right  to  select;  for  the  debtor  in 
such  case,  would,  we  think,  be  entitled 
to  set  up  his  rights,  and  the  question 
of  value  might  be  determined,  in  an 
action  brought  to -recover  the  property." 
Beecher  v.  Baldy,  7  Mich.  488,  507. 

"The  value  might  then  be  ascer- 
tained, either  by  directing  an  issue  to 
a  jury  for  that  purpose,  or  by  refer- 
ence to  a  commissioner  to  take  proof 
and  report. ' '  Beecher  <v.  Baldy,  7  Mich. 
488,   506. 

8.  Riggs  v.  Sterling,  60-  Mich.  643, 
651,  27  N.  W.  705,  1  Am.  St.  Rep.  554. 

9.  Quinn  V.  People,  146  111.  275,  34 
N.  E.  148;  Oummings  v.  Burleson,  78 
111.  281;  Benton  v.  Collins,  125  1ST.  C. 
83,  95,  34  S.  E.  242,  47  L.  E.  A.  33n; 
Littlejohn  v.  Egerton,  77  N.  O.  379. 

10.  Sheehy  v.  Miles,  93  Cal.  288,  28 
Pac.  1046;  Sulzberger  v.  Sulzberger, 
50  Cal.  385;  Estate  of  Boland,  43  Cal. 
640. 

11.  Oal.  Civ.  Code,  §1245;  Lean  <e. 
Givens,  146  Cal.  739,  81  Pac.  128,  106 
Am.  St.  Eep.  79;  Barrett  v.  Sima,  59 
Cal.  615;  Vincent  v.  Vineyard,  24  Mont. 
207,  216,  61  Pac.  131,  81  Am.  St.  Eep. 
423. 

There  is  no  lien  of  the  judgment  un- 
til the  levy  of  an  execution  (Barrett 
v.  Sims,  59  Cal.  615) ;  and  the  levy 
creates  no  lien,  but  simply  a  founda- 
tion for  proceedings  under  the  statute 
for  the  ascertainment  of  the  value  of 
the  property  covered  by  the  declaration 
of  homestead,  and  the  procurement  ot 
an  order  of  court  for  the  partition,  or 
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sale,  thereof,  and  the  application  of  the 
excess  to  the  satisfaction  of  the  judg- 
ment. (Sanders  w.  Russell,  86  Cal.  119, 
24  Pac.  852,  21  Am.  St.  Rep.  26;  Bar- 
rett v.  Sims,  supra.)  Therefore,  a  cred- 
itor, believing  the  property  declared  as 
a  homestead  to  be  of  greater  value  thai 
five  thousand  dollars,  should  have  his- 
execution  levied  upon  the  property,  as 
a  foundation,  and  then  proceed  as  in" 
dicated  in  the  code.  Barrett  <l>.  Sims, 
supra. 

A  statute  providing  that  whenever 
a  levy  shall  be  made  upon  real  estate, 
of  which  a  homestead  may  be  a  part, 
or  upon  such  part  of  any  homestead  as 
may  be  in  excess  of  the  limitation  of 
the  legal  -exemption,  the  debtor  shall 
have  the  right  to  select  his  homestead 
therein,  and  in  case  he  does  not,  that 
the  officer  shall  appoint  appraisers  to 
fix  the  location  and  boundaries  of  such 
homestead,  ' '  confers  no  authority  upon 
the  appraisers  to  decide  that  the  home- 
stead of  the  execution  debtor  exists  in 
some  other  tract  of  land  than  the  one 
levied  upon  and  to  appraise  it  and  set 
it  apart.  The  setting  apart  can  only 
be  made  out  of  the  land  levied  upon. 
Shacklett  v.  Scott,  23  Mo.  App.  322. 

On  the  other  hand,  under  a  statute 
expressly  declaring  that  a  homestead 
to  a  certain  amount  shall  be  exempt 
from  levy  and  sale  under  execution, 
and  providing  a  method  of  setting 
aside  such  homestead  when  the  officer 
levies  upon  property  of  which  it  is  a 
part,  a  levy  is  not  a  condition  precedent 
to  an  application  for  a  homesteaa. 
Nance  v.  Hill,  26  S.  C.  227,  1  S.  E.  897, 
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execution  may  attach   to  the   excess   over   and   above  the  homestead 
exemption.12 

d.  Jurisdiction.  —  "While  the  particular  court  having  jurisdiction 
to  set  aside  the  homestead  out  of  the  excess,  is  regulated  by  the  stat- 
utes of  each  state,12  in  accordance  with  the  general  rule  that;  when  a 
court  of  chancery  has  gained  jurisdiction  of  a  cause  for  one  purpose, 
it  may  retain  it  generally  for  relief,  it  may,  as  an  incident  to  the 
other  jurisdiction,  set  aside  the  homestead  from  the  excess,14  although 
the  statute  provides  a  remedy  at  law  for  enforcing  process  against 
such  excess.15 


wherein  the  creditor  objected  to  an 
assignment  of  homestead  because  no 
levy  had  been  made.   • 

12.  Van  Doren  v.  Wiedeman,  68  Neb. 
243,  94  N.  W.  124,  110  Am.  St.  Rep. 
419. 

Where  a  judgment  creditor  claims  a 
lien  superior  to  a  homestead  claim,  and 
stands  upon  his  contention  without  ask- 
ing an  appraisal,  he  cannot  on  appeal 
allege  that  the  homestead  exceeded  in 
value  the  statutory  exemption,  and  al- 
lege error  in  the  court's  failing  to 
direct  steps  to  subject  the  excess  to 
sale.  Kenyon  i>.  Erskine,  69  Wash.  110, 
124  Pac.  392. 

13.  See  the  statutes  of  the  several 
states  and  the  following  cases:  Mass. 
Woodward  <o.  Lincoln,  9  Allen  239,  pro- 
bate court  has  no  jurisdiction  except 
as  given  by  statute.  S.  C. — Ex  parte 
Worley,  49  «.  C.  41,  57,  26  S.  E.  949 
(circuit  court  and  court  of  common 
pleas  have  no  original  jurisdiction  to 
appoint  appraisers  to  set  off  home- 
stead); People's  Bank  v.  Briee,  47  S.  C. 
134,  24  S.  E.  1038;  Ex  parte  Brown, 
37  8.  C.  181,  15  S.  E.  926;  Bridgers 
v.  Howell,  27  S.  C.  425,  3  S.  E.  790; 
Myers  v.  Ham,  20  S.  C.  522;  Scruggs 
v.  Foot,  19  S.  C.  274;  Ex  parte  Lewie, 
17  S.  C.  153.  Tenn.— -Galyon  v.  Gil- 
more,  9-3  Tenn,  671,,  28  S.  W.  301.. 

Consent  as  Conferring  Jurisdiction. 
The  county  court  has  no  jurisdiction 
to  set  aside  a  homestead  upon  petition 
for  this  purpose  alone,  where  the  chan- 
cery court  has  been  given  jurisdiction 
to  allot  the  homestead,  though  con- 
sented to,  and  any  decree  is  void  and 
subject  to  collateral  attack.  Galyon  v. 
Gihnore,  93  Tenn.  671,  28  S.  W.  301. 

While  the  circuit  court  is  denied 
original  jurisdiction,  yet  statutes  some- 
tunes  provide  that  the  return  of  the 
w 


commissioners  appointed  to  set  off  the 
homestead  shall  be  confirmed  by  the  cir- 
cuit court.  Ex  parte  Brown,  37  S.  C. 
181,  15  S.  E.  926,  und,er  Gen.  St., 
§2002.' 

The  appellate  court,  merely  because 
of  the  pendency  of  a  suit  there  in  which 
there  appears  the  necessity  for  having 
a  homestead  assigned,  does  not  have 
power  to  assign  it,  as  that  would  be 
the  assumption  of  original  jurisdiction. 
The  appellate  court  may  stay  proceed- 
ings, however,  until  the  assignment  can 
be  made.  Littlejohn  v.  Egerton,  77 
N.  C.  379.  See  generally  the  title 
"Appeals." 

Though  it  is  more  regular  to  lay  off 
the  homestead  before  giving  plaintiff 
judgment  in  ejectment  for  the  residue 
of  the  traet,  the  appellate .  court  will 
not  reverse  because  the  lower  court 
gave  judgment,  for  the  land,  excepting 
the  homestead,  which  was  subsequently 
assigned.  Burnett  4?.  Austin,  10  Lea 
(Tenn.)  564. 

14.  Swift  v.  Dewey,  20  Neb.  107,  29 
N.  W.  a54.  See  generally  the  title 
"Equity  Jurisdiction  and  Procedure," 
and  Arnold  v.  Jones,  9  Lea  (Tenn.)  545 
(in  ejectment  proceedings) ;  Bhea  v, 
Meridith,  6  Lea  (Tenn.)  605  (winding 
up  insolvent  estate). 

Where  the  court,  sitting  as  a  court 
of  equity,  has  obtained  jurisdiction  un- 
der a  complaint  for  an  injunction  re- 
straining the  sale  upon  foreclosure  pro- 
ceedings on  a  mortgage  upon  the  home- 
stead of  the  mortgagor,  it  may,  upon 
application  therefor,  retain  jurisdic- 
tion to  segregate  the  excess  in  value 
of  such  homestead  above  the  legal 
exemption.  Swift  V.  Dewey,  20  Neb. 
107,  29  N.  W.  254. 

15.  Swift  v.  Dewey,  20  Neb.  107,  29 
N.  W.  254. 

Vol.  XI 


354 


HOMESTEADS  AND  EXEMPTIONS 


e.  The  Appraisement  and  Setting  Apart. : —  (I.)  The  Application  for.— 
The  statutes  variously  require  the  application  for  an  appraisement 
and  allotment  to  be  upon  a  verified  petition18  to  a  specified  court," 
filed  with  the  clerk  of  such  court,18  or  a  judge  thereof,19  setting  up 
designated  facts,20  or  to  the  officer  levying  the  process,21  or  require  an 
oath  before  the  judge  of  a  specified  court  as  to  the  premises  exceeding 
in  value  the  statutory  exemption,  as  a  prerequisite  to  an  appraisement 
and  allotment.22  Of  course,  if  the  homestead  claim'  is  asserted  by 
answer  to  a  suit,  the  creditor's  right  to  subject  the  excess  will  not  be 
determined  unless  he  raises  the  issue  as  to  such  excess.23 


In  South  Carolina,  it  is  held  that 
where  it  becomes  necessary  to  deter- 
mine the  "right"  to  homestead  in  any 
case  properly  pending  in  the  court  of 
common  pleas,  that  court  may  deter- 
mine the  question  of  right  to  home- 
stead (Mx  parte  Worley,  49  S.  C.  41, 
57,  26  S.  E.  949;  People's  Bant  v.  Brice, 
47  S.  C.  134,  24  S.  E.  1038;  Bridgers  v. 
Howell,  27  S.  C.  425,  3  S.  E.  790),  leav- 
ing the  party  claiming  such  right,  if 
determined  in  his  favor,  to  apply  to 
the  proper  authority  appointed  by  stat- 
ute for  that  purpose,  to  carry  into  ef- 
fect such  right  by  having  the  home- 
stead admeasured  and  set  off  to  him. 

16.  Cal  —  Civ.  Code,  §1246.  Idaho. 
Eev.  Code,  1908,  §3182.  Mont. — Eev. 
Code,  1907,  §4703;  Vincent  v.  Vineyard, 
24  Mont.  207,  215,  61  Pac.  131,  81  Am. 
St.  Eep.  '423.  Neb.— Comp.  St.,  1911 
(Ann.),  §3735;  Prance  v.  Hohnbaum,  73 
Neb.  70,  102  N.  W.  75,  104  N.  W.  865. 
N.  D.— Rev.  Code,  1905,  §5056.  Wash. 
Bern.  &  Ball.  Ann.  Code  &  St.,  1910, 
§538. 

California. — Limitation  as  to  Time  of 
Application. — If  such  application  shall 
not  be  made  within  sixty  days  after 
the  levy  of  such  execution  the  lien  of 
the  execution  shall  cease  at  the  ex- 
piration of  said  period,  and  no  execu- 
tion based  upon  the  same  judgment 
shall  thereafter  be  levied  upon  the 
homestead.  Civ.  Code,  §1245,  as 
amended  St.,  1911,  c.  436. 

17.  Cal.— Civ.  Code,  §1245,  superior 
court  of  the  county  in  which  the  home- 
stead is  situated.  Conn. — 'Gen.  St.,  1902, 
§4066.  Idaho.— Eev.  Code,  1908,  §3181, 
probate  court  of  the  county  in  which 
the  homestead  is  situated.  Mont. — Eev. 
Code,  1907,  §4702  (district  court  of  the 
county  in  which  the  homestead  is  sit- 
uated); Vincent  v.  Vineyard,  24  Mont. 
207,  215,  61  Pac.  131,  81  Am.  St.  Eep. 
423.     Neb.— Comp.    St.,    1911    (Ann.), 
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§3734,  district  court  in  the  county  in 
which  the  homestead  is  situated.  N.  H. 
Pub.  St.  1901,  c.  138,  §7.  N.  D.— Eev. 
Code,  1905,  §5055.  Wash.— Kern.  & 
Ball.  Ann.  Codes  &  St.,  1910,  §537. 
_  Where  a  court  of  equity  is  enforcing 
liens  upon  a  homestead,  statutes  some- 
times authorize  it  to  appoint  appraisers 
to  set  the  homestead  apart.  Hurd's 
Eev.  St.,  1909,  c.  52,  §8  (court  of 
equity);  Cummings  v.  Burleson,  78  111. 
281;  Mo.  Eev.  St.,  1909,  §6713;  Houf 
v.  Brown,  171  Mo.  207,  71  S.  W.  125. 

18.  Idaho.— Eev.  Code,  1908,  §3183, 
probate  court.  Mont. — Eev.  Code,  1907, 
§4704,  district  court.  Neb.— Comp, 
Laws,  1911  (Ann.),  §3736.  N.  D.— Bev. 
Code,  1905,  §5057.  Wash.— Rem.  &  Ball. 
Ann.  Code  &  St.,  1910,  1539. 

19.  Mont,  Eev.  Code,  1907,  §4702; 
Vincent  v.  Vineyard,  24  Mont.  207,  215, 
61  Pac.  131,  81  Am.  St.  Eep.  423. 

20.  Cal.— Civ.  Code,  §1246,  as 
amended  St.,  1911,  c.  436.  Idaho.— Eev. 
Code,  1908,  §3182.  Mont.— Eev.  Code, 
1907,  §4703;  Vincent  v.  Vineyard,  24 
Mont.  207,  215,  61  Pac.  131,  81  Am. 
St.  Eep.  423.  Neb.— Comp.  St.;  1911 
(Ann.),  §3735  (must  allege  levy,  name 
of  claimant,  and  that  value  of  home- 
stead exceeds  statutory  limit);  Prance 
v.  Hohnbaum,  73  Neb.  70,  102  N.  W. 
75,  104  N.  W.  865.  N.  D.— Eev.  Code, 
1905,  §5056,  Wash.— Rem.  &  Ball. 
Ann.  Code  &  St.,  1910,  §538. 

21.  Hurd's  Eev.  St.  (111.),  1909,  C. 
52,   §10. 

22.  Nev.  Eev.  Laws,  1912,  §2141 

23.  Where  the  homestead  is  inter- 
posed as  a  defense  to  an  action  by  the 
creditor  to  subject  certain  lands  to  his 
debt,  if  the  creditor  would  subject  the 
excess  in  value  of  the  premises  over 
the  legal  exemption,  he  should  put  the 
matter  of  value  in  issue  by  speeial  plea, 
not  by  a  general  denial  of  the  claim 
of  homestead  only.  Hargadene  ».  Whit- 
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(n.)  Notice  of  Hearing  of  Application —  Some  statutes  require  a  no- 
tice of  the  time  and  place  of  hearing  of  the  application  for  the  ap- 
pointment of  appraisers  to  be  served  upon  the  claimants.24 

(in.)  The  Hearing  of  Application Upon  proof  of  the  facts  author- 
izing* the  appraisement  and  allotment,25  the  statutes  provide  for  the 
appointment  of  a  specified  number  of  disinterested  residents  of  the 
county  to  appraise  and  set  off  the  homestead.26  Neither  the  court 
itself,27  nor  the  sheriff,  under  such  statutes,  can  select  and  set  apart 


field,  71  Tex.  482,  9  S.  W.  475,  general 
denial  to  answer  setting  up  homestead 
only  puts'  in  issue  the  main  facts,  cit- 
izenship, family  and  residence,  and.  not 
matter  of  value  or  as  to  relief  in  the 
excess. 

24.  Cal.  — Civ.  Code,  §1248,  as 
amended  St.,  1911,  c.  436,  providing 
"within  ninety  days  from  the  date  of 
filing  the  petition,  a  copy  thereof,  with 
the  notice  of  the  time  and  place  of 
hearing,  must  be  served  upon  the  claim- 
ant or  his  attorneys  at  least  two  days 
before  the  hearing;  .  .  -"  Stone  v. 
McOann,  79  Oal.  460,  21  Pac.  863.  Idaho. 
Eev.  Codes,  1908,  §3184,  similar  to  Cali- 
fornia provision.  Mont. — Rev.  Codes, 
1907,  §4705.  Neb.— Comp.  Laws,  1911 
(Ann.),  §3736;  France  v.  Hohnbaum,  73 
Neb.  70,  102  N.  W.'  75,  104  N.  W.  865. 
Nev.— Eev.  .Laws,  1912,  §2144.  N.  D. 
Eev.  Codes,  1905,  §5057.  Mont.— Eev. 
Codes,  1907,  §4703;  Vineent  v.  Vine- 
yard, 24  Mont.  207,  215,  61  Pac.  131, 
81  Am.  St.  Eep.  423.  Wash.— Rem.  & 
Ball.  Ann.  Codes  &  St.,  1910,  §540. 

Extension  of  Time  for  Hearing. — rhe 
court  may  continue  the  hearing  pro- 
vided for  in  the  statute.  It  is  not  com- 
pelled to  hear  the  application  of  the 
petitioner  immediately.  The  claimant 
is  entitled  to  a  hearing  as  well  as  the 
petitioner,  and  the  court  is  clothed  with 
the  discretion  to  allow  a  reasonable 
time  in  which  to  prepare  for  the  hear- 
ing. Stone  v.  McCann,  79  Cal.  460,  21 
Pac.  863.  Five  days  is  not  an  un- 
reasonable delay,  and  a  writ  of  man- 
damus^ should  not  issue  to  compel  an 
immediate  hearing,  especially  where  the 
five  days  time  has  expired.  Stone  v. 
McCann,  supra,  wherein  the  court  said: 

We  must  presume  that  the  court  will 
now,  unless  there  be  reason  for  fur- 
ther delay,  proceed  to  a  hearing." 

But  an  admission  that  the  order  ap- 
pointing the  appraisers  and  confirming 
their  partition  were  duly  given  and 
made,  is  a  sufficient  admission  that  all 


the  notice  which  the  law  requires  was 
given  to  both  the  husband  and  wife 
having  an  interest  in  the  homestead. 
Blood  v.  Munn,  155  Cal.  228,  100  Bac 
694. 

25.  Cal.— Civ.  Code,  §1249  (upon 
proof  of  the  service  of  a  copy  of  the 
petition  and  notice,  and  of  the  facts 
stated  in  the  petition) ;  Harrier  v. 
Bassford,  145  Cal.  529,  78  Pac.  1038. 
Idaho.— Rev.  Code,  1908,  §3185.  Mont. 
Rev.  Code,  1907,  §4706;  Vincent  v. 
Vineyard,  24  Mont.  207,  215  61  Pac. 
131,  81  Am.  St.  Rep.  423.  Neb.— Comp. 
St.,  1911  (Ann.),  §3737;  Prance  v. 
Hohnbaum,  73  Neb.  70,  102  N.  "W.  75, 
104  N.  "W.  865.  N.  D— Rev.  Code,  1905, 
§5058.  Wash. — Rem.  &  Ball.  Ann.  Code 
&  St.,  1910,  §541. 

Burden  of  Proof. — When  an  execution 
creditor  claims  that  the  value  of  the 
homestead  exceeds  the  statutory  amount 
of  the  homestead  exemption,  and  seeks 
to  subject  the  excess  to  the  payment 
of  his  debts,  the  burden  is  upon  him 
to-  prove,  •  among  other  things,  that 
there  is  an  excess,  before  the  court 
can  take  any  action.  Demartin  v.  De- 
martin,  85  Cal.  71,  24  Pac.  594. 

26.  Ark.— Kirby's  Dig.,  1904,  §3909. 
Oal. — Civ.  Code,  §1249;  Harrier  v.  Bass- 
ford,  145  Cal.  529,  78  Pac.  1038.  Idaho. 
Burns'  Ann.  St.,  1908,  §747;  Rev.  Codes, 
1908,  §3185.  Mont.— Rev.  Code,  1907, 
§4706.  Nev.— Rev.  Laws,  1912,  §2144. 
N.  C— Code,  1905,  §687  C.  C.  P.  Neb. 
Comp.  St.,  1911   (Ann.),  §3737.     N.  D. 

Rev.   Code,   1905,   §5058.     S.   C Code, 

1-902,  §2626.  Wash.— Rem.  &  Ball.  Ann. 
Code  &  St.,  1910,  §541. 

If  the  statute  merely  requires  the 
appraisers  to  be  qualified  as  jurors,  they 
need  have  the  qualifications  of  regular 
jurors  only,  not  tales  jurors  where  spe- 
cial qualifications  as  to  the  latter  are 
required.  Hale  v.  Whitehead,  115  N.  C. 
28,  20  S.  E.  166. 

27.  Under  a  statute  making  par- 
ticularity the  determining  feature  as  to 
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the  homestead  and  sell  a  part  thereof;  but  they  are  required  to  ap- 
point appraisers  as  the  statute  requires.28  No  pleadings  upon  the 
part  of  the  claimant  are  necessary29  or  proper,80  though  it  is  not  error 
for  the  court  to  allow  the  homestead  claimant  to  file  an  answer,3^  and 
to  contest  the  question  whether  the  value  of  the  homestead  exceeds  the 
amount  of  the  homestead  exemption  before  appraisers  are  appointed.82 
(IV.)  Appointment  and  Selection  of  Appraisers The  statutes  various- 
ly provide  for  the  appointment  of  the  appraisers  by  the  court,88  or  by 

whether  property  should  be  set  off  in 
one  mode  or  another,  in  the  nature  of 
things,  the  court  cannot  make  an  al- 
lotment demanding  knowledge  of  and 
acquaintance  with  the  entire  premises 
out  of  which  it  is  carved.  The  ap- 
praisers should  be  a  fair-minded,  in- 
telligent, commission  of  freeholders  or 
householders,  familiar  with  lands  and 
with  agriculture.  Wiseman  v.  Parker, 
73  Miss.  378,  19  So.  102. 

28.  Ehyne  v.  Guevara,  67  Miss.  139, 
6  So.  736;  Lazar  v.  Oaston,  67  Miss. 
275,  7  So.  321. 

Jury. — -It  cannot  be  allotted  in  an 
action  of  ejectment  by  a  jury  under 
such  statutes.  Lazar  v.  Caston,  67 
Miss.  275,  7  So.  321. 

29.  Stone  v.  McCann,  79  Cal.  460,  21 
Pac.  863;  France  v.  Hohnbaum,  73  Neb. 
70,  102  N.  W.  75,  104  N.  W.  865.        ' 

30.  If  the  petijtion  sets  forth  the 
facts  required  by  the  provisions  of  the 
statute,  and  a  copy  thereof,  with  no- 
tice of  the  time  an>d  place  of  the  hear- 
ing, has  been  served  upon-  the  home- 
stead claimant  as  provided,  it  is  the 
duty  of  the  judge  upon  proof  thereof, 
to  appoint  the  appraisers.  There  is  no 
object  in  allowing  time  to  answer  the 
petition.  In  such  cases,  if  the  petition 
does  not  state  the  facts  required  by 
the  statute,  the  court  should  refuse  to 
entertain  it;  but  if  it  does  state  the 
requisite  facts,  no  plea  should  be  al- 
lowed,— the  court  should  proceed  as 
directed  by  the  statute.  Stone  v.  Mc- 
Cann, 79  Gal.  460,  21  Pac.  863,  where- 
in Paterson,  J.,  said:  "The  court  and 
counsel  for  the  homestead  claimant 
seem  to  have  proceeded  upon  the  theory 
•that  an  issue  of  fact  might  be  framed 
and  tried  as  in  an  action  at  law.  This 
would  lead  to  delays  not  contemplated 
by  the  statute,— findings,  motion  for 
new  trial,  etc.  No  such  procedure  is 
authorized  by  the  code.  Of  course,  the 
homestead  claimant  is  entitled  to  a 
hearing;  that  is  the  object  of  the  stat- 
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ute  in  requiring  a  notice,  but  no 
ings  on  the  part  of  the  claimant  are 
necessary." 

In  Prance  v.  Hohnbaum,  73  Neb.  70. 
102  N.  W.  75,  104  N.  W.  865,  the  court 
said:  "At  the  hearing  upon  proof  of 
service  and  of  the  facts  stated  in  the 
petition,  the  court  shall  appoint  ap- 
praisers. It  is  necessary,  therefore,  for 
the  creditor  to  prove  at  the  hearing 
that  the  value  of  the  homestead  ex- 
ceeds the  amount  of  the  homestead 
exemption.  We  see  no  reason  why  the 
claimant  cannot  contest  the  proof  of- 
fered by  the  creditor,  whether  an  an- 
swer is  filed  or  not." 

31.  France  v.  Hohnbaum,  73  Neb. 
70,  102  N.  W.  75,  104  N.  W.  865. 

"While  there  is.no  provision  made  in 
the  statute  for  the  filing  of  an  an. 
swer,  the  manner  of  procedure  is  with- 
in the  discretion,  of  the  district  court, 
and,  unless  an  abuse  of  this  discretion 
is  shown,  a  reviewing  court  will  not 
interfere.  If  appraisers  bad  been  ap- 
pointed, who  had  reported  their  finding 
to  the  court,  there  is  no  doubt  that 
the  homestead  claimant  might  have 
filed  objections  to  their  report,  and  had 
a  hearing  upon  the  same  before  it  was 
confirmed.  But  he  was  not  obliged  to 
wait  until  the  report  came  in,  unless 
he  so  desired,  if  the  court  was  willing 
to  grant  him  a  hearing  before  the  ap- 
praisers were  sent  out.  The  action  of 
the  court  in  this  instance  seems  to 
have  been  fair  and  proper,  and  desig 
to  save  the  unnecessary  expense 
making  an  appraisement."  Trance  « 
Hohnbaum,  73  Neb.  70,  102  N.  W.  75. 
104  N.  W.  865. 

32.  France  <o.  Hohnbaum,  73  Neb. 
70,  102  N.  W.  75,  104  N.  W.  865. 

33.  Ark.— Kirby's  Dig.,  1904,  §3909, 
justice  or  clerk  appoints.  Uf--®?' 
Code,  §1249.  Idaho.— Rev.  Code,  1908. 
§3185.  Mont.— Eev.  Code,  1907,  §4706. 
Nev.—Bev.  Laws,  1912,  §2144  Neb. 
Comp.  St.,  1911,   §3737.     N.   D.-Bev. 
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the  officer  levying  the  process,84  or  by  the  officer  and  claimant  jointly.35 
A  court  of  equity,  as  an  incident  to  its  equity  power,  may  itself 
appoint  the  commissioners  without  calling  in  the  aid  of  the  master 
of  chancery.36 

In  summoning  the  commissioners,  the  officer  represents  each  and  all 
of  the  parties  in  interest,  and  it  is  his  duty  to  select  as  commissioners, 
men  of  integrity  and  good  judgment,37  who  are  absolutely  disinter- 
ested and  impartial;38  but  in  the  absence  of  any  evidence  to  the 
contrary,  the  court  will  presume  that  the  officer  did  his  duty  in  the 
appointment  of  the  appraisers.39    Neither  the  party  complainant  nor 


Code,  1905,  §5058.  S.  0.— Code,  1902, 
§2626.  Wash.— Bern.  &  Ball.  Ann.  Code 
&  St.,  1910,   §541. 

Clerk  of  Court  Appointing  Commis- 
sioners.— That  the  clerk  of  court  was 
directed  by  the  court  to  appoint  the 
commissioners  is  not  objectionable  as 
the  clerk  is  but  the  hand  of  the  court. 
Benton  v.  Collins,  125  N.  C.  83,  95,  34 
S.  E.  242,  47  L.  B.  A.  33n. 

Vacancy  in  Board  of  Appraisers. 
Where  the  appraisers  are  properly  ap- 
pointed, upon  proper  notice,  and  one 
of  the  appraisers  first  appointed  was 
not, present  in  the  county,  the  court 
could  appoint  another  person  without 
■further  notice.  Either  party  may  move 
the  court  to  vacate  the  appointment  or 
set  aside  the  report  of  appraisers,  upon 
a  reasonable  showing  that  >sucn  ap- 
pointee was  unfit,  incompetent  or  dis- 
qualified. 

Harrier  v.  Bassford,  145  Cal.  529,  78 
Pac.  1038. 

34.  111.— Hurd's  Eev.  St.,  1909,  c.  52, 
§10.  Mich—  Oomp.  Laws,  1897,  §10,369. 
Miss.— Code,  1906,  §2152.  N.  H.— Fogg 
».  Fogg,  40  N.  H.  282,  286,  77  Am.  Dec. 
715.    N.  C— Code,  1905,  §687  O.  O.  P. 

35.  Ind.— Burns'  Ann.  St.,  1908, 
§747.  Miss.— Code,  1906-  §2152.  S.  C. 
Nance  v.  Hill,  26  S.  C.  227,  1  S.  E. 
897. 

36.  Hotehkiss  v.  Brooks,  93  111.  386. 

37.  DillmaE  v.  Will  County  Nat. 
Bank,  139  111.  269,  28  N.  E.  946:  Buck 
«.  Mitchell,  69  111.  App.  219. 

38.  See  statutes  eite,d  supra,  I,  E,  4, 
<ji  (HI-))  and  the  following  cases:  Bed- 
ford v.  Harrison,  160'  111.  App.  207; 
Buck  v.  Mitchell,  69  111.  App.  219;  Wil- 
son v.  Lowe,  7  Coldw.  (Tenn.)   153. 

'Although  the  section  of  the  statute 
which  refers  to  the  appointment  of  ap- 
praisers by  the  officer  holding  the 
execution  does  not  expressly  state  that 
such  appointees  shall  be  persons  capable 


of  acting  in  a  fair  and  impartial  man- 
ner in  their  appraisal  of  the  property 
in  question,  yet  we  deem  it  an  entirely 
just  conclusion  that  both  parties  to 
an  execution  are  entitled  to  have  ap- 
praisers who  are  fair  and '  impartial. " 
Bedford  v.  Harrison,  160  111.  App.  207. 
In  this  case,  of  the  three  appraisers 
chosen  by  the  sheriff,  one  was  a  client 
of  the  attorney  for  the  defendant  in 
the  execution,  one  had  been  associated 
with  the  attorney  for  the  defendant 
in  execution  in  the  trial  of  various  cases, 
and  the  third  had  known  the  defendant 
in  execution  for  several  years.  The  court 
held  that  two,  at  least,  of  these  ap- 
praisers were  so  intimately  connected 
with  defendant  or  his  counsel  that  they 
should  not  have  been  called  upon  to  act 
in  such  capacity. 

Relationship  of  an  appraiser  to  the 
plaintiff  in  execution  renders  the  pro- 
ceeding illegal  and  they  may  be 
quashed.  Wilson  v.  Lowe,  7  Coldw. 
(Tenn.)  153,  brother  or  nephew  of  one 
of  the  commissioners  owned  a  portion 
of  the  judgment. 

Bank  Depositor  as  Disinterested  Ap- 
praiser.— Where  a  bank,  after  com- 
mencing action  upon  a  debt,  sells  the 
same  together  with  the  right  to  prose- 
cute the  action,  a  depositor  in  the  bank 
is  a  competent  appraiser  to  set  off  the 
debtor's  exemption  in  real  estate  at- 
tached therein,  since  the  bank  could 
not  be  affected  by  any  judgment  in 
the  proceeding,  nor  by  any  proceeding 
to  enforce  it.  Kelley  v.  Barker,  63  N. 
H.  70. 

39.  Nance  to.  Hill,  26  S.  C.  227,  1 
S.  E.  897. 

Where  the  only  evidence  to  contra- 
diet  the  sheriff's  return  that  one  of  the 
commissioners  is  a  householder  was  the 
affidavit  of  the  debtor  himself,  it  alone 
Will  not  overcome  %he  return  of  the 
officer  acting  under  his  official  oath  and 
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the  party  defendant  can  properly  demand  the  right  to  participate 
in  the  selection  of  such  commissioners,40  "but  the  officer  may  select  the 
parties  agreed  to  between  the  parties.41 

(V.)  Objections  to  Appraisers.  —  Where  appraisers  are  appointed  by 
the  court,  either  party  may,  upon  a  reasonable  showing  that  an  ap- 
pointee is  unfit,  incompetent,  or  disqualified,  move  the  court  to  vacate 
such  appointment,42  or  to  set  aside  the  report  of  the  appraisers,  if 
made.43  But  if  the  appraisers  are  appointed  by  the  sheriff,  objections 
thereto  must  be  made  to  the  sheriff,44  before  the  appraiser  enters  upon 
the  discharge  of  his  duties,45  and  if  noit  allowed  by  him,  advantage 
should  be  taken  thereof  by  application  to  the  court  authorized  to 
re-allot  the  homestead.46  The  levy  on  the  excess  will  not  be  set  aside 
upon  motion  in  the  cause,  because  of  objections  to  the  appraisers  who 
set  off  the  exemption.47 

(VI.)  The  Summons The  preparation  of  the  summons  by  an  at- 
torney in  the  cause  is  immaterial  as  long  as  the  proper  officer  signed 
the  summons.48 

(VII.)  Oath.  —  The  appraisers  or  commissioners,  before  entering 
upon  the  performance  of  their  duties,  are  required  by  the  statutes  to 
take  an  oath  to  faithfully  perform  the  same.49  Though  a  statute  pro- 
vides that  the  officer  having  the  execution  should  give  the  oath,60 
where  a  court  of  equity  in  enforcing  a  lien  sets  aside  a  homestead 
and  refers  the  matter  to  a  master,  it  may  direct  that  the  commissioners 
take  the  oath  before  any  officer51  empowered  by  law  to  administer, 


obligation.    Mooney  v.  Moriarty,  36  111. 
App.  175. 

40.  Dillman  v.  "Will,  etc.  Bank,  139 
111.  269,  28  N.  E.  946,  affirming  36  111. 
App.  272;  Cummings  v.  Burleson,  78 
111.  281. 

41.  Dillman  v.  Will  County  Nat. 
Bank,  139  111.  269,  28  N.  E.  946,  affirm- 
ing 36  111.  App.  272. 

That  the  record  does  not  show  that 
the  appraisers  Were  not  related  to  the 
parties  in  interest  is  not  available 
where  the  appraisers  were  agreed  upon 
by  the  parties.  Christopher  v.  Chris- 
topher, 92  Tenn.  408,  21  S.  W.  890. 

42.  Harrier  <o.  Bassford,  145  Cal.  529, 
78  Pac,  1038. 

43.  Harrier  v.  Bassford,  145  Cal.  529, 
78  Pae.  1038. 

44.  Chambers  v.  Penland,  74  N.  C. 
340. 

45.  Burton  <o.  Spiers,  87  1ST.  C.  87. 

46.  Chambers  v.  Penland,  74  N.  C. 
340. 

47.  Chambers  v.  Penland,  74  N.  C. 
340. 

48.  The  mere  fact  that  an  attorney 
for  one  of  the  parties  wrote  the  sum- 
mons, with  the  exception  of  the  date 
and   signature  of  the  master  in  chan- 
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eery,  is  immaterial,  as  the  placing  of 
the  master's  signature  thereon  is'  &n 
adoption  of  them  as  his  own  acts.  Dill* 
man  v.  Will  County  Nat.  Bank,  139  HI. 
269,  28  N.  B.  946. 

49.  Cal.— Civ.  Code,  §1250.  Idaho. 
Bev.  Code,  1908,  §3186.  El.— Hurd's 
Eev.  St.,  1909,  c.  52,  §10;  Newman  v. 
Willitts,  78  111.  397.  Mont.— Bev.. 
Code,  1907,  §4707.  Neb.— Comp.  St., 
1911  (Ann.),  §3737.  N.  C— Coble  ft 
Thorn,  72  N.  C.  121;  Smith.*.  Hunt,  68 
N.  C.  482.  N.  D.— Bev..  Code,  1905, 
§5058.  Wash.— Bern.  &  Ball.  Ann.  Cods 
&  St.,   1910,   §542. 

50.  Hurd's  Bev.  St.  (111.),  1909,  C. 
52,  §10. 

Deputy  Giving  Oath.— That  the  ap- 
praisers were  sworn  by  the  deputy 
sheriff  instead  of  the  sheriff,  is  merely 
an  irregularity  which  cannot  be  taken 
advantage  of  by  a  collateral  attack, 
where  no  exceptions  were  filed.  Oates 
v.  Munday,  127  N.  C.  439,  37  S.  E. 
457.  w  . 

51.  Dillman  v.  Will  County  JN  at. 
Bank,  139  HI.  269,  28  N.  B.  946  (mas. 
ter  in  chancery  need  not  give  oatn); 
Dillman  v.  Will  County  Nat.  Bank,  i» 
111.  282,  27  N.  E.  1090. 
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Oaths;  it  is  not  essential  that  the  master  himself  administer  the 
oath.52 

(Vm.)  Notice  of  Appraiser's  Action. — In  the  absence  of  statute' re- 
quiring it,  the  commissioners  need  not  give  notice  to  the  parties  of  the 
time  of  their  action.63 

(IX.)    Viewing  Premises Some  statutes  require  the  appraisers  to 

view  the  premises  and  appraise  the  value  thereof,54  but  the  appraisers 
need  not  go  in  a  body  and  personally  examine  the  premises,  if  they 
know  the  situation  and  condition  of  the  premises  from  previous  ob- 
servation or  examination  sufficiently  well  to  enable  them  to  fix  and 
determine  the  value  thereof.55 

(X,)  Scope  of  Inquiry.  —  The  commissioners  in  setting  apart  the 
homestead,  act  in  the  exercise  of  a  judicial  function.56  Their  duties 
extend  no  further  than  the  appraisal  and  allotment  by  bounds  of  the 
homestead.  They  cannot  pass  upon  the  equities  of  parties  having  liens 
upon  the  lands,57  nor  can  the  rights  and  priorities  of  mortgagees  bo 
adjudicated  in  this  proceeding.58  Nor  has  a  party  any  right  to  appear 
before  such  commissioners  and  introduce  evidence  as  to  the  value  of 
the  premises  out  of  which  the  homestead  was  to  be  assigned.58  The 
questions  of  fact  arising  in  the  progress  of  the  allotment  are  not  such 
issues  of  fact  as  entitle  the  parties  to  a  trial  by  jury.60 

(XI.)    Selection  and  Setting  Apart The    statutes   generally   give   the 

claimant  the  right  to  select  the  portion  thereof  he  wishes  to  claim,61 


A  notary  public  may  give  the  oath 

to  tie  commissioners  under  .such  an 
order.  Dillman  v.  Will  County  Nat. 
Bank,  139  111.  269,  28  N.  E.  946. 

52.  Dillman  <o.  "Will  County  Nat. 
Bank,  139  HI.  269,  28  N.  E.  946,  affirm- 
ing 36  111.  App.  272. 

53.  Cooley  v.  Cooley  (Tenn.  Oh.), 
37  S.  W.  1028. 

54.  Oal.— Civ.  Code,  §1251.  Idaho. 
Eev.  Code,  1908,  §3187.  Miss.— Lazar 
v.  Caston,  67  Miss.  275,  7  So.  321.  Mont. 
Eev.  Code,  1907,  §4708.  Neb.— Comp. 
St.,  1911,  §3737.  N.  D.— Eev.  Code, 
1905,  §5058.  Wash.— Rem.  &  Ball.  Ann. 
Code  &  St.,  1910,  §543. 

55.  Dillman  v.  Will  County  Nat. 
Bank,  36  HI.  App.  272,  affirmed,  139  111. 
269,  28  N.  E.  946. 

The  fact  that  the  commissioners  in 
making  the  allotment  do  not  go  upon 
the  land  and  view  it  is  not  sufficient 
reason  for  setting  the  allotment  aside, 
where  it  is  shown  that  they  informed 
themselves  as  to  the  character  and 
value  of  the  land  before  making  the 
allotment,  especially  after  the  claim- 
ant has  accepted  and  appropriated  a 
part  of  the  share  alloted  to  him.  Bobb 
*•  BoM>  (Tex.  Civ.  App.),   62  S.   W. 

lfiOt 


56.  Wilson  v.  Lowe,  7  Coldw.  (Tenn.) 
153. 

57.  Aiken  v.  Gardner,  107  N.  C.  236, 
12  S.  E.  250. 

58.  Bay  v.  Thornton,  95  N.  C.  571. 

59.  Cummings  v.  Burleson,  78  111. 
281. 

60.  Beavans  v.  Goodrich,  98  N.  C. 
217,  3  S.  E.  516. 

61.  la.— Code,  Supp.,  1907,  §2979; 
Ackerman  v.  Hendricks,  117  Iowa  106, 
90  N.  W.  522.  Mo.— Eev.  Laws,  1909, 
§6705;  Eeed  Bros.  v.  Nicholson,  189  Mo. 
396,  88  S.  W.  71;  Creech  v.  Childers, 
156  Mo.  338,  56  S.  W.  1106;  Macke  v. 
Byrd,  131  Mo.  682,  33  S.  W.  448,  52 
Am.  St.  Eep.  649;  Shacklett  v.  Scott, 
23  Mo.  App.  322.  N.  H.— Eogg  v.  Fogg, 
40  N.  H.  282,  77  Am.  Dec.  715.  N.  C. 
MeKeithen  v.  Blue,  142  N.  C.  360,  55 
S.  E.  285;  McGowan'-w.  MeGowan,  122 
N.  C.  164,  29  S.  E.  372. 

The  fact  that  a  homestead  was  not 
designated  before  the  levy  of  an  at-, 
taehment  furnishes  no  ground  for  set- 
ting the  levy  aside,  where  the  judg- 
ment protects  the  homestead  claim  and 
gives  the  debtor  the  right  to  designate 
it  in  the  manner  that  the  law  permits 
such .  designation  to  be  made.  Parker 
17.  Coop,  60  Tex.  111.     The  fact  that 
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and  if  he  fails  or  refuses  to  do  so,  it  is  the  duty  of  the  commissioners 
or  appraisers  to  proceed  and  set  off  the  homestead  ;62  and  some  statutes 
expressly  provide  that  when  he  fails  to  do  so  the  officer  is  authorized 
to  appoint  appraisers  to  select  the  homestead,63  or  to  plat  and  record 
the  same.6*  Such  refusal  upon  the  part  of  the  debtor  need  not  he 
express ;  neglect  to  designate  the  part  he  will  take,  at  the  time  of  levy 
or  within  a  reasonable  time  thereafter,  authorizes  the  officer  to  pro- 
ceed.65 An  allotment  without  giving  the  debtor  the  opportunity  to 
select  the  homestead  is  illegal  and  ground  for  exception,66  and  where 
it  appears  upon  the  face  of  the  return  that  the  claimant  was  not 
present  by  no  fault  of  his  own,  the  appraisal  and  allotment  by  the 
appraisers  are  void.67 

Duty  of  Officer  To  Notify  Debtor  of  Right Some    statutes    make'  it 

obligatory  upon  the  part  of  the  levying  officer  to  inform  the  execution 
debtor  of  his  right  to  a  homestead  so  as  to  enable  him  to  select  his 
homestead,68  a  disregard  of  which  statutory  duty  renders  the  levy  and 


the  proceeding  is  one  in  equity  does 
rot  change  the  rights  of  the  homestead 
as  above  stated.  Eeed  Bros.  v.  Nichol- 
son, 189  Mo.  396,  88  S.  W.  71. 

62.  Eobb  v.  Eobb  (Tex.  Civ.  App.), 
62  S.  W.  125,  wherein  the  claimant  had 
made  a  survey,  but  such  survey  in- 
cluded land  in  excess  of  the  statutory 
amount,  and  he  refused  to  designate 
■which  part  should  be  considered  as  the 
excess.  See  Ferguson  v.  Kumler,  25 
Minn.  183,  wherein  the  court  said:  "We 
are  not  to  be  understood,  however,  asi 
(holding,  that  where  a  debtor,  being 
possessed  of  a  tract  of  land,  a  part 
only  of  which  he  is  entitled  to  claim 
as  an  exempt  homestead,  refuses  to 
select  such  part,  the  whole  tract  is 
thereby  kept  out  of  the  reach  of  execu- 
tion. For  such  a  case,  there  must  be 
some  remedy.  Perhaps  one  might  prop- 
erly be  afforded  by  permitting  the  offi- 
cer holding  the  execution  to  make  a 
selection  of  a  homestead  for  the 
debtor,  with  a  reasonable  regard  to  the 
■debtor's  interest." 

63.  Minn.  Rev.  Laws,  1905,  §3460; 
Hook  v.  Northwegt  Thresher  Co.,  91 
Minn.  482,  98  N.  W.  463  (under  §§5523- 
5525,  Gen.  St.,  1894);  Mo.  Eev.  Laws, 
1909,  §6705;  Meyer  v.  Nickerson,  100 
Mo.  599,  13  S.  W.  904. 

Until  the  sheriff  gives  the  home- 
steader a  fair  opportunity  to  make  his 
selection  and  he  refuses,  the  sheriff  has 
no  power  to  have  a  homestead  set 
apart.  Kessner  <o.  Phillips,  189  Mo. 
515,  530,  88  S.  W.  66,  107  Am.  St. 
Eep.  368. 
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In  New  Hampshire,  however,  the 
debtor  selects  the  homestead  and  then 
applies  to  the  sheriff,  who  appoints  ap- 
praisers to  «et  it  off.  Fogg  v.  Fogg,  40 
N.  H.  282,  77  Am.  Dec.  715. 

64.  la.  Code,  Supp.,  1907,  §2979; 
Ackerman  v.  Hendricks,  117  Iowa  106, 
90  N.  W.  522;  Linseott  v.  Lamart,  46 
Iowa  312;  White  *.  Rowley,  46  Iowa 
680;  Alley  v.  Bay,  9  Iowa  509;  Ault- 
man  v.  Howe,  10  Neb.  8,  4  N.  W.  357 
(under  Act  of  1877). 

Under  the  Iowa  statute  providing  that 
in  case  the  homestead  is  not'  platted 
and  recorded  at  the  time  levy  is  made 
upon  property  in  which  the  homestead 
is  included,  the  officer  having  'the 
execution  shall  give  to  the  owner  and 
the  husband  or  wife,  if  found  within 
the  county,  written  notice  to  plat  and 
record  the  same  within  a  specified  time, 
but  where  the  homestead  claimants 
served  a  written  notiee  upon  the  sheriff 
that  a  parcel  of  land  described  there- 
in was  then  homestead,  it  was  held  that 
such  notice  obviated  the  necessity  of 
platting  and  recording  by  the  officer. 
Ackerman  v.  Hendricks,  117  Iowa  106, 
90  N.  W.  522.  See  also  Smith  v.  De 
Kock,  81  Iowa  535,  46  N.  W.  1056. 

65.  Meyer  v.  Nickerson,  100  Mo.  599, 
13  S.  W.  904. 

66.  McGowan  v.  McGowan.  122  N.  C. 
164,  29  S.  E.  372. 

67.  McKeithen  v.  Blue,  142  N.  <*<■ 
360,  55  S.  E.  285. 

68.  Creech  v.  Childers,  156  Mo.  it», 
56  S.  W.  1106.  .      .. 

Where  the  Bheriff,  after  notifying  tie 
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gale  void.69  But  if  he  had  no  homestead  right,  of  course,  the  statute 
has  no  application  and  notice  is  not  necessary.70  Ordinarily,  it  would 
be  presumed  that  the  officer  performed  his  duty  and  gave  the  home- 
steader an  opportunity  to  designate  and  choose  the  portion  of  the 
land  he  desired  to  retain  as  homestead,71  and  that  he  selected  for  the 
judgment  debtor  not  only  the  proper  quantity  in  area,  but  fairly 
designated  the  same  for  his  benefit,72  but  where  the  statute  requires 
such  proceedings  in  respect  to  the  homestead  to  be  stated  in  the  re- 
turn upon  the  execution,  this  general  presumption  is  destroyed.73 
(XII.)  The  Report  or  Return.  —  (A.)  In  General.  —  A  return  con- 
curred in  by  a  majority  of  the  commissioners  appointed  to  lay  off 
the  homestead  is  sufficient,  in  the  absence  of  an  express  provision  of 
the  statute,  requiring  that  all  of  the  appraisers  should  concur  in  the 
return.74  Though  the  statute  requires  the  appraisers  to  lay  off  the 
homestead  by  metes  and  bounds,  the  return  need  not  lay  it  off  by 
courses  and  distances,75  any  description  sufficiently  identifying  the 
premises  set  off  being  sufficient.78  Nor  will  an  allotment  of  the  home- 
stead be  set  aside,  because  it  might  have  been  assigned  in  a  manner 
more  convenient  to  the  homesteader;77  but  an  allotment  which  is  vague 
and  uncertain  amounts  to  nothing.78     "While  the  return  must  show 


debtor  of  his  homestead  rights,  agreed 
to  postpone  the  levy  until  the  debtor 
could  consult  his  attorney  the  next  day 
and  later  in  the  day  returned 
and  levied  the  execution  without 
notifying  the  debtor,  the  latter  was 
as  clearly  deprived  of  his  right  of 
selection  as  though  the  levy  had  been 
made  originally  without  his  notice. 
Shacklett  v.  Scott,  23  Mo.  App.  322. 

69.  Creech  <o.  Childers,  156  Mo.  338, 
56  S.  W.  1106;  Shacklett  v.  Scott,  23 
Mo.  App.  322. 

70.  Smith  v.  Thompson,  169  Mo.  553, 
69  S.  W'.  1040.  See  also  Finley  v. 
Barker,  110  Mo.  408,  20  S.  W.  177. 

71.  Hook  v.  Northwest  Thresher  Co., 
91  Minn.  482,  98  N.  W.  463;  Kessner  v. 
Phillips,  189  Mo.  515,  530,  88  8.  W.  66, 
107  Am.  St.  Bep.  368. 

72.  Hook  ■».  Northwest  Thresher  Co., 
91  Minn.  482,  98  N.  W.  463. 

73.  Kessner  v.  Phillips,  189  Mo.  515, 
530,  88  S.  W.  66,  107  Am.  St.  Bep, 
368. 

74.  Bleckley  v.  Shirley,  58  S.  C.  52, 
36  8.  E.  503  (two  out  of  three  ap- 
praisers required  by  statute  may  act); 
Carolina  Sav.  Bank  v.  Evans,  28  S.  C. 
521,  6  S.  E.  321. 

Where  all  of  the  appraisers  acted 
together  and  two  of  them  united  in. 
the  return,  while  the  third  made  a  sep- 
arate return,  concurring  with  the  other 
two  as  to  the  personal  property,  but 


■dissenting  from  their  judgment  in  rela- 
tion to  the  real  estate,  the  return  was 
nevertheless  legal  and  valid.  Carolina 
Sav.  Bank  v.  Evans,  28  S.  C.  521,  6  S.  E. 
321. 

75.  Bay  <o.  Thornton,  95  N.  C.  571. 

76.  Kay  v.  Thornton,  95  N.  C.  571, 
wherein  the  property  set  off  was  de- 
scribed as  the  dwelling  house  on  the 
north  side  of  L.  street  in  F.  and  run- 
ning a  straight  line  with  the  yard  fence 
separating  the  house  yard  from  the  gar- 
dens, and  extending  the  line  of  the 
fence  northward  in  a  straight  line  as 
it  now  runs,  say  northward  to  J.  T. 's 
line,  exempting  all  of  said  lot  that  lies 
on  the  northern  side  of  the  above  de- 
scribed line. 

An  allotment  of  "an  interest  of  one 
hundred  dollars  in  his  half  of  the 
mill"  as  a  remainder  of  the  homestead 
is  so  vague  and  indefinite  as  to  be  void. 
Coble  v.  Thorn,  72  N.  C.  121. 

77.  Bay  v.  Thornton,  95  N.  C.  571. 
The  officer  or  appraisers  cannot  give 

the  homestead  claimant,  "an  undivided 
share  in  a  dwelling  house  to  be  held 
and  occupied  in  common  with  other 
owners."  From  the  nature  of  the  ease, 
the  homestead  is  for  the  personal  use 
of  the  debtor  and  his  family,  'and  must 
be  several  and  exclusive  as  far  as  it 
goes.     Bemis  v.  Driseoll,  101  Mass.  418. 

78.  Coble  v.  Thorn,  72  N.  C.  121,  a 
re-allotment  that  "We  value  the  place 
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that  the  appraisers  were  sworn  as  required  by  the  statute,79  the  omis- 
sion of  the  appraisers  to  state  the  date  of  the  allotment,80  or  the  value 
of  the  homestead  set  apart  is  not  fatal.81  Nor  is  the  report  subject  to 
exception  upon  the  ground  that  it  fails  to  show  the  appraisers  were 
not  related  to  the  parties  where  they  were  agreed  to  by  the  parties.82 
The  failure  to  sign  the  report  in  the  sheriff's  presence,  as  required 
by  the  statute,  does  not  render  the  sale  void  but  is  a  mere  irregularity,83 
which  may  only  be  attacked  by  a  motion  to  set  aside  the  report  after 
the  filing  of  same.84 

(B.)  Preparation  op  Report. —  "While  it  is  not  a  commendable  prac- 
tice for  a  solicitor  for  one  of  the  parties  in  interest  to  prepare  the 
commissioner's  report,85  the  report  will  not  be  set  aside  therefore  in 
the  absence  of  fraud  or  injury  to  the  complainant.86 

(C.)  Filing  and  Recording  Eeturn.  —  Under  statutes  providing  that 
the  report  must  be  returned  to  and  made  a  record  of  court,  an  assign- 
ment of  the  homestead  does  not  of  itself  exempt  the  property  from 
sale,  unless  it  be  returned.87  Statutes  sometimes  require  the  recorda- 
tion of  the  return  of  the  appraisers.88 

cause  it  does  not  state  the  facts  show- 
ing the  homestead  was  within  the 
statutory  limitations.  The  reference  to 
the  statute  for  value  being  simply  the 
statement  of  a  conclusion  and  not  a 
statement  of  the  facts  showing  a  com- 
pliance with  the  statute.  Lallement 
v.  Detert,  96  Mo.  182,  9  S.  W.  568. 

82.  Christopher  v.  Christopher,  92 
Tenn.  408,  21  S.  W.  890. 

83.  Hughes  v.  Pritchard,  153  N.  C. 
23,  68  S.  B.  906. 

84.  Hughes  v.  Pritchard,  153  N.  G 
23,  68  S.  E.  906. 

85.  Dillman  v.  Will  County  Nat. 
Bank,  139  111.  269,  28  N.  B.  946,  affirm- 
ing 36  111.  App.  272. 

86.  The  courts  would,  in  case  even 
of  slight  injury,  come  to  the  relief  of 
the  party.  Dillman  <o.  Will  County 
Nat.  Bank,  139  111.  269,  28  N.  E.  946. 

87.  Choice  ro.  Charles,  7  S.  C.  171; 
Ryan  v.  Pettigrew,  7  S.  C.  146  (both 
under  the  Act  of  1868).  See  also  Bull 
v.  Rowe,  13  S.  C.  355. 

88.  South  Carolina  Code,  1902,  §2627 
(within  forty  days);  Culler  «.  Crim,  52 
S.  C.  574,  30  S.  E.  635. 

But,  under  a  statute  providing  for  the 
filing  of  the  appraiser 's  report  with  the 
judgment  roll  in  the  action,  there  is 
no  necessity  for  registering  the  ap- 
praiser's return  of  the  allotmentin  the 
recorder's  office.  Bevan  v.  Ellis,  121 
N.  C.  224,  28  S.  B.  471  (Code,  1905, 
§689). 

And  where  the  statute  does  not  m 


on  which  he  lives  at  $900,  and  the  re- 
mainder of  the  homestead  gives  him 
an  interest  of  $100  in  his  half  of  the 
allotment,"  is  too  uncertain. 

79.  Coble  v.  Thorn,  72  N.  C.  121, 
fatal  defect. 

A  recital  in  the  report  that  "after 
being  qualified,  and  a  thorough  ex- 
amination and  a  careful  survey,  we 
have,"  etc.,  is  a  sufficient  statement 
that  they  were  sworn,  especially  where 
the  proofs  show  they  were  sworn. 
Christopher  <o.  Christopher,  92  Tenn. 
408,    21    S.   W.    890. 

A  return  stating  the  appraisers  were 
summoned  by  the  sheriff  and  sworn,  to 
which  they  signed  their  name  under 
seal,  and  this  is  attested  by  the  sheriff, 
is  properly  executed.  Gudger  «.  Pen- 
land,  118  N.  C.  832,  23  S.  E.  921. 

80.  Beavans  v.  Goodrich,  98  N.  C. 
217,  3  S.  E.  516. 

Where  the  defendant  knew  when  the 
allotment  was  made,  and  was  urged  to 
be  present  and  give  information  and 
assistance,  the  omission  to  state  the 
exact  time  in  the  report  worked  no 
injury  to  him,  and  exception  thereto  on 
that  ground,  cannot  be  sustained. 
Beavans  v.  Goodrich,  98  N.  C.  217,  3 
S.  E.  516. 

81.  Christopher  v.  Christopher,  92 
Tenn.  408,  21  S.  W.  890. 

A  report  reciting  that  ' '  said  property 
as  described  being  within  the  quantity 
of  ground  and  in  value  the  amount  pre- 
scribed by  statute,"   is  not  void  be- 
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(p.)  Proceedings  Upon  Filing  or  Report.  — i  (1.)  Approval  of  Report. 
Though  the  record  shows  the  appointment  of  the  appraisers  by  the 
court  unless  it  shows  that  a  report  of  their  action  was  made  to  the 
court,89  and  that  judicial  action  was  taken  thereon,  the  proceedings 
are  incomplete.90 

(2.)  Notice  and  Searing.  —  In  some  states,  the  statutes  do  not  re- 
quire any  notice  or  hearing  after  the  report  of  the  appraisers  is 
filed.91  They  seem  to  contemplate  that  the  orders  of  courts  to  be 
made  thereon,  are  to  be  made  by  the  court,  ex  parte,  from  an  inspec- 
tion of  the  report  alone,92  especially  where  the  appraisers  report  that 
the  property  cannot  be  divided.93  And,  upon  the  coming  in  of  the 
report,  the  court,  in  its  discretion,  may  reject  evidence  offered  to 
show  that  the  commissioners  had  not  divided  the  estate  with  discretion, 
if,  assuming  all  the  facts  which  it  tended  to  prove,  no  cause  is  shown 
for  recommitting  the  report.94 

(3.)  Amendment.  —  The  appraisers  may  amend  their  return  before 
the  filing  thereof,95  and  even  after  their  report  has  been  returned,  it 


express  terms  require  that  the  plat 
which  may  accompany  the  return  of  the 
appraisers  shall  be  recorded,  if  the  re- 
turn of  the  appraisers  is  recorded,  it  is 
sufficient  to  protect  the  homestead  of 
the  claimant,  although  the  plat  is  not 
recorded.  Adams  v.  Agnew,  15  S.  G. 
36. 

89.  Turnipseed  v.  Fitzpatrick,  75 
Ala.  297. 

90.  Turnipseed  v.  Fitzpatrick,  75 
Ala.  297. 

A  formal  order  of  approval  need  not 
appear  in  the  record,  however,  where 
it  shows  the  court  ordered  the  allot- 
ment to  be  received  and  recorded,  and 
no  exceptions  were  filed  to  the  same. 
Dossey  v.  Pitman,  81  Ala.  3'81,  2  So. 
443. 

91.  Lean  v.   Givens,   146   Cal.   739, 

743,  81  Pae.  128,  106  Am.  St.  Rep.  79. 

92.  Lean  <o.  Givens,  146    Cal.    739, 

744,  81  Pac.  128,  106  Am.  St.  Rep.  79. 

93.  In  Lean  v.  Givens,  146  Cal.  739, 
81  Pac.  128,  106  Am.  St.  Rep.  79,  the 
court  said:  "In  the  case  at  bar,  the 
court  finds  that  the  claimant  is  not  the 
head  of  a  family,  and  hence  her  right 
to  a  homestead  is  entirely  of  statutory 
creation,  and  is  subject  to  the  statutory 
conditions  with  respect  to  its  sale  on 
execution.  As  the  statute  does  not  re. 
quire  notice  of  the  hearing  of  the  re- 
port of  appraisers,  and  the  homestead 
exemption  is  purely  a  statutory  right 
limited  by  statutory  conditions,  the 
courts  cannot  impose  restrictions  upon 


the  right  of  the  creditor  to  enforce  a 
sale  in  addition  to  those  imposed  by 
statute.  There  can  be  no  occasion  for 
further  orders  of  the  court  or  judge 
in  the  matter  in  cases  like  the  present 
where  the  report  is  that  the  property 
cannot  be  divided.  ...  It  may  be 
that  where  the  report  is,  that  a  di- 
vision can  be  made  and  the  excess  set 
off  for  sale  there  should  be  further 
proceedings,  hearings,  and  notices  for 
the  purpose  of  securing  the  right  to  a 
just  division  as  was  held  in  Brown  v. 
Starr,  75  Cal.  164.  That,  however,  was 
a  homestead  of  the  head,  of  a  family. 
In  any  case,  however,  we  perceive  no 
good  reason  for  holding  that  further 
notices  must  be  given  where  the  ap- 
praisers report  that  the  property  can- 
not be  divided.  Neither  the  court  nor 
the  judge  is  given  power  to  revise  or 
set  aside  the  decision  of  the  appraisers 
as  to  the  possibility  of  making  a  fair 
division.  The  remarks  in  Stone  v.  Mc-. 
Cann,  79  Cal.  462,  with  respect  to  fur- 
ther notice  upon  'the  hearing  of  the 
report  of  the  appraisers,  is  merely  a 
part  of  the  argument  upon  another 
question,  and  the  subject-matter  of  the 
notices  was  not  before  the  court.  It 
is  not  to  be  considered  as  authority, 
at  least  with  regard  to  a'  homestead 
claim  by  one  not  the  head  of  a  fam- 
ily." 

94. 
112.    ' 

95. 
23  S.  E.  921. 


WaTren  v.  Greenwood,  121  Mass. 
Gudger  v.  Penland,  118  N.  C.  832, 
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may  be  amended  so  as  to-  show  the  reason  for  a  part  thereof.00 

(XIII.)  Effect  and  Conclusiveness  of  Appraisal  and  Allotment. An  allot- 
ment of  homestead  under  execution,  without  exception  or  appeal  by 
the  debtor,  is  an  estoppel  of  record  against  him,  or  any  one  claiming 
under  him,97  unless  set  off  under  a  void  statute,98  the  appraisal  and 
allotment  being  final  and  conclusive  as  to  the  whole  world,99  creditors 


96.  Eobb  v.  Bobb  (Tex.  Civ.  App.), 
62  S.  W.  125,  not  error  to  allow  com- 
missioners to  amend  their  report,  so 
as  to  state  the  reasons  why  a  desig- 
nated piece  of  land  was  incapable  of 
division. 

97.  Ala. — McClarin  v.  Anderson,  104 
Ala.  201,  16  So.  639.  Mo.— Childers  v. 
Piekenpaugh,  219  Mo.  455,  IIS  S.  W. 
478!  N.  C. — Formeyduval  v.  Rockwell, 
117  N.  C.  320,  23  S.  E.  488;  Whitehead 
v.  Spivey,  103  N.  0.  66,  9  S.  E.  319; 
Welch  •».  Welch,  101  N.  C.  565,  8  8.  E. 
156;  Burton  v.  Spiers,  87  N.  C.  87; 
Spoon  v.  Eeid,   78   N.   C.   244. 

Where  the  homestead  is  allotted  and 
no  exception  is  filed  thereto,  if  other 
land  is  adjudged  to  have  belonged  to 
the  debtor  at  the  time  of  the  allotment 
and  to  have  been  conveyed  by  him  in 
fraud  of  Creditors,  there  is  an  estoppel 
of  record  against  such  debtor,  wMeh 
prevents  him  from  claiming  .a  home- 
stead in  the  land,  when  the  fraudulent 
conveyance  is  set  aside  in  an  action' 
brought  by  the  purchaser  at  execution 
sale.  Marshburn  <o.  Lashlie,  122  N.  C. 
237,  29  S.  E.  371. 

The  completion  of  the  homestead  as- 
signment depends  upon  the  party's  con- 
duct after  the  appraiser's  preliminary 
steps  are  taken.  If  the  report  is  set 
aside  the  judgment  debtor  is  left  just 
where  he  was  before  the  preliminary 
act  of  the  appraisers.  If,  on  the  other 
'hand,  his  exceptions  are  overruled  and 
the  report  confirmed,-  the  homestead 
limits  become  fixed,  at  least  until  there 
is  a  reassignment  by  reason  of  increase 
of  value.  Childers  v.  Piekenpaugh,  219 
Mo.  455,  460,  118  S.  W.  478. 

Except  as  to  the  heirs  not  made 
parties  to  the  proceeding,  the  order  of 
the  probate  court  to  sell  land  of  a 
decedent  which  was  the  homestead, 
estops  them  from  maintaining  an  action 
to  claim  the  homestead  in  the  land 
ordered  to  be  sold.  Culler  <o.  Crim,  52 
S.  C.  574,  30  S.  E.  635. 

"'The  judgment  debtor  can  ob'viate 
the  completed  assignment  of  the  home- 
stead by  his  own  act,  independent  of 
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the  court,  by  paying  the  judgment  or 
execution  debt,  as  upon  payment  the 
execution  and  all  proceedings  thereon 
becomes  fimctiis  officio.  Childers  v.  Piek- 
enpaugh, 219  Mo.  455,  467,  118  S.  W. 
478. 

For  manner  of  taking  advantage  of 
defects  and  irregularities  in  appraisal 
and  allotment,  see  infra,  I,  B,  4,  f. 

As  to  conclusiveness  of  allotment  by  ' 
court,  see  supra,  I,  C,  5,  h. 

98.  Oheen  >v.  Summey,  80  N.  C.  187, 
statute  void  because  authorizing  allot- 
ment as  to  debts  prior  to  homestead 
statute. 

99.  Gowdy  v.  Johnson,  104  Ky.  648, 
47  S.  W.  624,  44  L.  It.  A.  400n. 

"In  effect,  the  act  is  an  adjudica- 
tion— a  judicial  procedure  in  re — not  to 
be  disturbed  except  for  fraud  or  mis- 
take, as  in  other  adjudications."  Gowdy 
v.  Johnson,  104  Ky.  648,  47  S.  W.  624, 
44  L.  B.  A.  400n. 

In  Simonds  v.  Haithcock,  24  S.  0. 
207,  the  court  said  it  was  analogous 
to  a  proceeding  for  the  assignment  of 
dower:  "In  reference  to  a  return  in 
dower,  this  court  has  held  in  Irwine  0. 
Brooks  (19 'S.  C.  96,  101):  'When  com- 
missioners are  appointed  by  the  court 
to  lay  off  dower,  they  become  part  of 
the  machinery  provided  by  law  for  that 
purpose.  They  are  selected  and  their 
judgment  invoked  on  account  of  then 
supposed  fitness.  They  take  a  solemn 
oath  to  discharge  the  duty,  and  when 
they  have  exercised  their  best  judg- 
ment fairly,  honestly  and  impartially, 
and  embodied  that  judgment  in  a  re- 
turn in  prqper  form,  we  think  that 
return  is  something  more  than  a  mere 
estimate  of  a  certain  number  of  per. 
sons,  which  may  be  overthrown  by  the 
opinion  of  the  same  number  of  other 
persons  examined  as  witnesses.  It  i< 
a  record.  The  commissioners  are,_m 
one  sense,  the  agents  of  the  parties, 
who  are  not  allowed,  as  matter  of  right, 
to  assail  the  return  if  it  has  been  fair- 
ly made,  and  is  the  judgment  of  the 
commissioners,  unaffected  by  fraud  or 
error  of  law  or  fact.    If  the  law  wen 
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included,1  except  in  cases  where  the  claimant  had  no  right  to  a  home- 
stead,2 unless  impeached  for  fraud3  or  mistake,4  until  invalidated  by 
some  direct  proceeding  brought  for  the  purpose  of  vacating  or  revis- 
ing the  record  thereof.5    While  the  report  of  the  appraisers  is  not 


otherwise,  controversies  as  to  value, 
resting  only  in  opinion,  would  never 
end.'  " 

Nor  is  a  second  allotment  necessary 
as  against  alias  executions,  where  no 
objection  has  been  filed  to  the  allot- 
ment made  by  the  commissioners.  Jones 
V.  DeGrafcenreid,  60  Ala.  145.  Indeed 
a  second  allotment  as  against  subse- 
quent executions  is  void.  Vanstory  v. 
Thornton,  110  N.  C.  10,  14  S.  E.  637. 

1.  Ga.— Patterson  v.  Wallace,  47  Ga. 
452.  Ky.— Caldwell  v.  Taylor,  17  Ky. 
L  Rep.  781,  32  S.  W.  678.  N.  C. 
.Gully  v.  Cole,  102  N.  C.  333,  9  S.  E. 
196.  Ohio.— Wetz  v.  Beard,  12  Ohio  St. 
431.  S.  C— Sloan  v.  Hunter,  65  S.  C. 
235,  43  S.  E.  788.  See  Trimmier  v. 
Winsmith,  41  S.  C.  109,  19  S.  E.  283; 
Chalmers  v.  Turnipseed,  21   S.  C.   126. 

It  would  seem  that  this  is  true  al- 
though the  homestead  record  does  not 
show  that  the  land  set  off  as  a  home- 
stead embraced  the  dwelling-house  of 
the  debtor.  Sloan  w.  Hunter,  65  S.  C. 
235,  43  S.  E.  788. 

2.'  Williams  v.  Whitaker,  110  N.  C. 
393,  14  S.  E.  924,  where  assignment  is 
made  to  widow  alone  when  minor  chil- 
dren are  living,  and  law  required  as- 
signment to  minor  children  in  such  case, 
the  assignment  is  void  and  subject  to 
collateral  attack. 

3.  Ala.— Pomroy  v.  Bunting,  42  Ala. 
250.  Ky. — Gowdy  v.  Johnson,  104  Ky 
648,  47  S.  W.  624,  44  L.  B.  A.  400n; 
Louden  v.  Yager,  91  Ky.  57,  14  S.  W 
966;  Caldwell  v.  Taylor,  17  Ky.  L.  Eep. 
781,  32  S.  W.  678.  Mo.— Fenwick  v. 
Wheatley,  23  Mo.  App.  641.  N.  C 
Gully  •».  Cole,  96  N.  G.  447,  1  S.  E. 
520;  s.  «.,  102  1ST.  C.  333,  9  S.  E.  196. 

The  action  of  the  appraisers  should 
never  be  disturbed,  unless  in  ease  of 
fraud,  or  corruption,  or  irregularity, 
seriously  affecting  the  rights  of  one  or 
both'  of  the  parties.  Pomroy  v.  Bunt- 
ing, 42  Ala.  250. 

Whenever  it  is  made  to  appear  that 
appraisers,  whether  selected  for  the 
purpose  by  a  sheriff  having  an  execu- 
tion in  his  hands  levied  on  land,  or 
appointed  by  the  court,  have,  by  either 
iraud  or  mistake,  undervalued  the  land 


set  apart  to  a  debtor  as  a  homestead, 
a  subsequent  creditor,  no  party  to  the 
former  proceeding,  has  the  right  to  have 
such  undervaluation  corrected,  and,  by 
judgment  of  a  court  of  equity,  so  much 
of  the  land  as  exceeds  in  value  the 
statutory  exemption  subjected  to  his 
debt.  Louden  v.  Yager,  91  Ky.  57,  14 
S.  W.  966. 

4.  'Gowdy  <v.  Johnson,  104  Ky.  648, 
47  S.  W.  624,  44  L.  K.  A.  400n;  "Ward 
v.  Beale,  91  Ky.  60,  14  S.  W.  967;  Cald- 
well v.  Taylor,  17  Ky.  L.  Rep.  781,  32 
S.  W.  678;  Fenwick  v.  Wheatley,  23  Mo. 
App.    641. 

The  mistake  meant  is  not  one  of  mere 
judgment  with  respect  to  the  land  set 
apart.  Gowdy  w.  Johnson,  104  Ky.  648, 
47  S.  W.  .624,  44  L.  E.  A.  400n;  Cald- 
well v.  Taylor,  17  Ky.  L.  Eep.  781,  32 
S.  W.  678.  That  is  the  precise  thing 
they  are  called  upon  to  do — value  the 
land  and  set  it  apart.  Gowdy  v.  John- 
son, supra. 

Where  the  creditor  of  a  debtor  re- 
ceives and  accepts  his  pro  rata  share 
upon  his  debt  from  the  debtor's  as- 
signee for  the  benefit  of  his  creditors, 
and  abides  by  the  allotment  of  home- 
stead to  the  debtor  for  several  years 
without  objection,  he  cannot  later  bring 
a  suit  to  subject  the  surplus  value  of 
the  homestead  over  the  legal  exemp- 
tion, upon  the  ground  that  a  mistake 
of  judgment  was  made  by  the  com- 
missioners in  making  the  allotment. 
Wood  v.  Corley,  19  Ky.  L.  Eep.  1307, 
43   S.  W.  235. 

But  if,  intending  to  set  apart  fifty 
acres,  they  should  in  fact,  set  apart, 
by  mistake,  one  hundred  acres,  this 
would  afford  ground  for  relief  to  any 
complaining  creditor.  Gowdy  v.  John- 
son, 104  Ky.  648,  47  S.  W.  624,  44  L. 
B.  A.  400n. 

5.  Mo. — Schaeffer  v.  Beldsmeier,  9 
Mo.  App.  438.  N.  H. — Barney  v.  Leeds, 
54  N.  H.  128.  N.  C.— Burton  v.  Spiers, 
87  N.  C.  87. 

The  validity  of  a  homestead  allot- 
ment cannot  be  impeached  by  evidence 
of  matter  in  pais,  but  the  aggrieved 
party  must  make  a  direct  application 
to  the  court  J;o  which  the  execution  and 
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conclusive  as  to  value  against  a  direct  attack  upon  the  report  or  re- 
turn,6 an  error  in  judgment  as  to  the  value  of  the  property  is  not 
sufficient  to  justify  setting  it  aside,7  though  gross  over-valuation  tends 
to  show  fraud.8  One  who  purchases  land  at  a  sheriff's  sale,  subject 
to  an  assignment,  previously  made,  of  a  homestead  therein,  cannot 
impeach  the  validity  of  the  assignment.9 

f.  Manner  of  Taking  Advantage  of  Defects  and  Irregularities. 
(I,).  Exceptions.  —  (A.)  In  General.  —  In  order,  to  take  advantage  of  de- 
fects or  irregularities  in  the  appraisement  and  allotment,  the  filing 
of  exceptions  by  the  execution  debtor  or  creditor  to  the  return,10  before 
a  specified  board,11  or  in  the  office  of  a  specified  court12  within  a 
specified  time  is  provided  for,  by  some  statutes,18  and  must  be  made 


allotment     are     returned.      Burton     0. 
Spiers,  87  N.  0.  87. 

6.  Schaeffer  v.  Beldsmeier,  9  Mo. 
App.  438. 

7.  Buck  v.  Mitchell,  69  111.  App.  219; 
Simonds  v.  Haitheock,  24  S.   C.  207. 

The  mere  fact  that  the  commissioners 
may  have  erred  in  their  judgment  as  to 
the  value  of  the  property,  would  not 
justify  a  court  of  equity  in  setting 
aside  their  proceedings.  Buck  v.  Mitch- 
ell, 69  111.  App.  219. 

Appraisal  upon  levy  of  execution  is 
conclusive  upon  question  of  value.  Bar- 
ney v.  Leeds,  54  N.  H.  128. 

If  the  proof  is  conflicting  as  to  the 
value  of  premises  set  apart  by  the  ap- 
praisers, the  action  of  the  appraisers, 
where  supported  by  the  judgment  of 
the  court  below,  will  not  be  disturbed 
upon  appeal.  Buggies  v.  Robinson,  22 
Ky.  L.  Eep.  437,  57  S.  W.  619. 

8.  Buck  v.  Mitchell,  69  111.  App.  219. 

9.  McKeown  v.  Carroll,  5  S.  C.  75. 

10.  Mo. — Childers  v.  Piekenpaugh, 
219  Mo.  455,  118  S.  W.  478;  Lallement 
v.  Detert,  96  Mo.  182,  9  S.  W.  568. 
N.  C— Code,  1905,  §699;  Shoaf  v. 
Frost,  123  BT.  C.  343,  31  S.  E.  653,  s.  c, 
116  N.  C.  675,  21  S.  E.  409;  Eormey- 
duval  v.  Rockwell,  117  N.  C.  320  23 
S.  E.  488;  Whitehead  v.  Spivey,  103 
N.  C.  66,  9  S.  E.  319;  Welch  v.  Welch, 
101  BT.  0.-565,  8  S.  E.  156;  Burton  v. 
Spiers,  87  N.  C.  87.  S.  C.— Code,  1902, 
§2626;  Ex  parte  Eansey,  54  S.  C.  517, 
32  S.  E.  522;  Culler  v.  Crim,  52  S.  C. 
574,  30  S.  E.  635. 

In  South  Carolina,  upon  the  filing  of 
exceptions  within  thirty  days  after  fil- 
ing of  the  return,  a  trial  de  novo  upon 
testimony  in  open  court  is  provided  for, 
and  upon  good  cause  shown  a  reap- 
praisement    and    re-allotment    may    be 
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made  by  the  court.  Code,  1902,  §2626; 
Bleckley  v.  Shirley,  58  S.  C.  52,  36  S.  E. 
503. 

Exceptions  by  creditors  to  a  second 
assignment,  where  no  exception  lad 
been  taken  to  the  prior  assignment  .of 
homestead,  raise  no  issue.  Thornton  v. 
Vanstory,  107  N.  C.  331,  12  S.  E.  203. 

11.  Under  statutes  providing  for  an 
appeal  from  an  allotment  to  a  certain 
board  upon  objections  thereto,  upon  tie 
repeal  of  the  law  creating  the  board, 
the  party's  remedy  is  by  a  direct  ap- 
plication to  the  court  to  which  tie 
execution  and  the  allotment  are  re- 
turned. Hartman-  &  Go.  v.  Spiers,  94 
N.  C.  150;  Burton  <v.  Spiers,  87  N.  0. 
87;  Jones  v.  Commissioners,  85  N.  C. 
278. 

12.  Mo.— ChUders  v.  Pickenpaugl, 
219  Mo.  455,  466,  118  S.  W.  478  (in 
the  court  whence  the  execution  issued); 
Lallement  v.  Detert,  96  Mo.  182,  9  S.  W. 
568.  N.  C— Code,  1905,  §699.  S.  C. 
Code,  1902,   §2626. 

13.  N.  C.  Code,  1905,  §699;  Thornton 
v.  Vanstory,  107  N.  C.  331,  12  S.  B. 
203,  s.  c,  110  N.  C.  10,  14  S.  E.  637; 
S.  C.  Code,  1902,  §2626  (within  thirty 
days  after  filing  of  return  of  ap- 
praisers) ;  Ex  parte  Eansey,  54  S.  0. 
517,  32  S.  E.  522;  Kerchner  v.  Single- 
tary,  15  S.  C.  535. 

Exceptions  should  be  made  Before 
execution  of  deed.  '  Lallement  «.  De- 
tert, 96  Mo.  182,  9  S.  W.  568. 

Reason. — "If  exceptions  be  not  niea 
with  the  clerk  in  the  required  time, 
the  statute  gives  the  judgment  deotc-i 
the  right  to  have  the  return  recorded 
as  final,  and  thus  discharge  said  home- 
stead from  his  debts  then  existing  or 
thereafter  contracted.  The  object  m  re- 
quiring the  filing  of  the  exceptions  is 
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within  the  time  specified.11  Such  exceptions,  however,  are  only  to  call 
into  question  the  valuation  or  irregularities  in  the  appraisement  and 
allotment,15  and  hence  the  creditor  need  not  proceed  by  exceptions  to 
the  valuation  and  allotment  in  seeking  to  set  aside  the  allotment  as 
being  void,16  but  may  bring  an  independent  action  against  the  sheriff 
and  the  vendee  at  the  sale  to  have  the  allotment  set  aside  and  declared 
void.17  If  the  appraisers  fail  to  deduct  the  incumbrances  in  locating 
the  homestead  as  required  by  the  statute,  the  claimant  should  proceed 
by  motion  in  the  same  cause  to  have  it  done.18 

(B.)  Filing  and  Notice.  —  Under  statutes  requiring  the  filing  of  ex- 
ceptions, no  further  notice  of  exceptions  to  the  judgment  debtor  is 
necessary  than  the  mere  filing  of  such  exceptions;19  in  fact,  personal 
service  of  such  exceptions  on  the  judgment  debtor  will  not  take  the 
place  of  the  filing  required.20 


not  merely  to  give  the  judgment  debtor 
or  the  judgment  creditors  notice,  but 
to  afford  the  clerk  the  means  to  ascer- 
tain his  duty  in  reference  to  recording 
such  return,  and  in  reference  to  placing 
the  cause  on  calendar  for  trial."  Ex 
parte  Eansey,  54  S.  C.  517,  32  S.  E. 
522. 

Effect  of  Delay  of  Sheriff  in  Filing 
Eetum. — Under  a  statute  requiring  the 
filing  of  exceptions  within  "thirty  days 
after  the  return  for  a  record  in  court ' ' 
by  the  sheriff,  exceptions  filed  within 
thirty  days  after  the  sheriff  filed  the 
return  in  court  are  in  time.  Thus 
where  the  return  was  handed  to  the 
sheriff  on-  February  7th,  but  without 
the  plat,  without  which  the  return  was 
incomplete,  and  he  held  the  return  for 
sixteen  days  until  the  plat  was  com- 
pleted, when  he  filed  both  in  the  clerk 's 
office  for  record,  exceptions  filed  within 
thirty  days  from  the  filing  of  such  re- 
turn by  the  sheriff  are  in  time.  Kerch- 
ner  v.  Singletary,  15  S.  C.  535. 

14.  Hartman  &  Co.  v.  Spiers,  94  N, 
C.  150;  Heptinstall  v.  Perry,  76  N.  C. 
190  (application  was  required  to  be 
made  before  sale  of  exeess). 

15.  Chadbourn  Sash,  "etc.  Co.  v. 
Parker,  153  N.  C.  130,  69  S.  E.  1;  Aiken 
0.  Gardner,  107  N.  C.  236,  12  S.  E. 
250.  ' 

_  The  equities  between  the  parties  hav- 
ing liens  on  the  lands  cannot  be  passed 
upon,  upon  exceptions  to  the  allotment 
of  the  appraisers.  Their  duties  extend 
no  further  than  the  valuation  and  al- 
lotment of  the  homestead.  Aiken  V. 
Gardner,  107  N.  C.  236,  12  S.  E.  250. 

16.  Chadbourn  Sash,  etc.  Co.  v. 
Parker,  153  N.  0,  130,  69  S.  E.  1,  home- 


stead set  aside  to  vendee  of  judgment 
debtor  as  against  prior  levy. 

17.  Chadbourn  Sash,  etc.  Co.  v. 
Parker,  153  N.  C.  130,  69  S.  E.  1,  36 
S.  E.  503,  since  the  sheriff  and  the 
vendee  were  not  parties  to  the  original 
cause  and  they  are  the  parties  to  be 
affected  by  the  proceeding) ;  Formey- 
duval  v.  Bockwell,  117  N.  C.  320,  23 
S.  E.  488. 

18.  Meyer  v.  Niekerson,  101  Mo.  184, 
14  S.  "W.  188. 

19.  Bleckley  v.  Shirley,  58  S.  C.  52, 
(the  filing  of  exceptions  being  notice 
of  trial);  Ex  parte  Ellis,  20  S.  C.  344, 
cited  with  approval  in  Ex  parte  Eansey, 
54  S.  C.  517,  32  S.  E.  522. 

In  the  ease  of  Ex  parte  Ellis,  20  S.  C. 
344,  the  court  held  that  notice  of  ex- 
ceptions filed  by  creditors  to.  an  ap- 
praisement of  homestead  need  not  be 
served  on  the  judgment  debtor,  and  in 
determining  that  question  the  court 
said:  "The  act  in  prescribing  the  mode 
of  proceeding  in  cases  like  this,  no- 
where requires  that  any  notice  to  the 
exceptions  filed  by  the  creditor  should 
be  served  upon  the  judgment  debtor. 
All  that  is  required  is  that  the  excep- 
tions shall  be  filed  within  thirty  days 
after  the  filing  of  the  return  of  the 
appraisers. ' ' 

20.  Ex  parte  Eansey,  54  S.  C.  517, 
32  S.  E.  522,  wherein  the  court  said: 
"As  the  service  of  the  exceptions  in 
this  ease  on  the  judgment  debtor  was 
wholly  unnecessary,  because  the  stat- 
ute only  required  filing  thereof  with 
the  clerk,  manifestly  such  service  can- 
not be  allowed  to  take  the  place  of  the 
filing  required  by  the  statute. ' ' 

The  object  in  requiring  the  filing  of 
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(0.)  Sufficiency  op  Exceptions.  —  If  the  return  of  the  commissioners 
is  excepted  to  upon  the  ground  that  they  did  not  perform  their  duty 
as  required  by  the  statute,  facts  should  be  set  out  therein  to  sub- 
stantiate the  ground  of  such  exception.21 

(D.)    Who  May  Except  to  Return  op  Appraisers Under    statutes 

providing  for  an  exception  to  the  return  of  appraisers  by  either  cred- 
itor or  debtor,22  any  creditor  may  except  to  the  appraisement.23 

(H.)  Collateral  Attack.  —  The  allotment  is  not  subject  to  collateral  at- 
tack by  any  of  the  parties  thereto  for  any  irregularities  or  defects  in 
the  appraisement  and  allotment,24  but  in  accordance  with  the  general 
rule,  if  the  assignment  of  homestead  was  absolutely  void,  the  assign- 
ment is  subject  to  collateral  attack.28 

(III.)    Review The  proceedings  of  commissioners  appointed  to  set 

apart  a  homestead  are  considered  as  in  the  nature  of  a  judicial  pro- 
ceeding, and  may  be  brought  into  the  circuit  court,  for  review,  by  a 
writ  of  certiorari,23  or  by  a  writ  of  recordari.27 

g.    Reappraisement  Upon  Exceptions  or  Objections  to  Allotment. 
The  statutes  sometimes  provide  for  a  re-appraisement  and  re-assign- 
ment of  the  homestead  on  order  of  the  court,  upon  good  cause  being  , 
shown  upon  the  trial  of  the  exceptions  to  the  allotment,28  and  the  court's 


the  exceptions  is  not  merely  to  give 
the  judgment  debtor  or  the  judgment 
creditors  notice,  but  to  afford  the  clerk 
the  means  to  ascertain  his  duty  in 
reference  to  recording  such  return  and 
in  reference  to  placing  the  cause  on 
calendar  for  trial.  Ex  parte  Eansey, 
54  S.  C.  517,  32  S.  E.  522. 

21.  Bleckley  v.  Shirley,  58  S.  C.  52, 
36  S.  E.  503. 

Exceptions  are  not  defective,  how- 
ever, in  failing  to  specify  the  property 
in  which  the  re-allotment  should  be 
made  as  required  by  statute  where  the 
objection  is  not  to  the  regularity  of  the 
allotment,  but  that  no  legal  allotment 
had  been  made  because  he  was  not  giv- 
en an  opportunity  to  be  present.  Mc- 
Gowan  v.  McGowan,  122  N.  C.  164,  29 
S.  E.  372. 

22.  S.  0.  Code,  Laws,  1902,  §2626; 
In  re  Wylie,  63  8.-  C.  214,  41  S.E. 
320. 

,  23.  In  re  Wylie,  63  S.  0.  214,  41 
S.  E.  320,  mot  merely  judgment  cred- 
itors. 

24.  Mo. — Ohilders  v.  Piokenpaugh, 
219  Mo.  455,  118  S.  W.  478;  Meyer  v. 
Nickerson,  101  Mo.  184,  14  S.  W.  188; 
Lallement  l>.  Detert,  96  Mo.  182,  9  S. 
W.  568.  N.  H. — Barney  v.  Leeds,  54 
N.  H.  128.  N.  0.— Oates  v.  Munday, 
127  N.  0.  439,  37' S.  E.  457;  Formey- 
duval  v.  Rockwell,  117  N.  C.  320,  23 
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S.  E.  488;  Welch  v.  Welch,  101  N.  C. 
565,  8  S.  E.  156;  Burton  v.  Spiers,  87 
N.  C.  87.  S.  C— Sloan  v.  Hunter,  65 
S.  C.  235,  43  S.  E.  788. 

25.  Formeyduval  v.  Rockwell,  117 
N.  C.  320,  23  S.  E.  488;  Carrigan  «.- 
Bozeman,  13  S.  0.  376  (assignment  of 
homestead  as  against  debt  created  prior 
to  homestead  laws  is  void);  Bull  v. 
Bowe,  13  S.  0.  355. 

An  allotment  to  the  "widow  and 
minor  children"  when  it  should  have 
been  made  to  the  minor  children  only, 
is  not  void,  but  is  merely  surplusage  as 
to  the  widow.  Pormeyduval.P.  Bock- 
well,  117  N.  0.  320,  23  S.  E.  488. 

An  allotment  to  one  having  no  right 
thereto  is  void  and  may  be  attacked 
collaterally  by  the  real  owner.  As 
where  the  allotment  is  made  to  the 
widow,  where  there  are  minor  children, 
and  the  law  requires  that  the  home- 
stead in  such  ease  shall  be  set  aside 
to  the  minor  children  only.  Formey- 
duval v.  Rockwell,  117  N.  O.  320,  23 
S.  E.  488;  Williams  v.  Whitaker,  110 
N.  0.  393,  14  S.  E.  924. 

26.  Wilson  ■».  Lowe,  7  Coldw.  (Tenn.) 
153. 

27.  Hartman  &  Co.  v.  Spiers,  94  N.  C. 
150. 

28.  N.  C.  Code,  1905,  §700;  Shoaf  ft 
Frost,  116  N.  C.  675,  21  S.  B.  409;  S.  0. 
Code,  1902,  §2626;  Bleckley  *.  Shirley, 
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power  in  this  respect  is  not  exhausted  by  a  single  exercise  of  it.29 
In  order  to  vacate  the  appraisement  and  appoint  new  appraisers, 
where  the  party  proceeds  by  a  petition,  it  must  allege  facts  bringing 
petitioner  within  the  statutory  provisions  authorizing  the  new  ap- 
praisal.30 No  notice  need  be  given:  of  the  proceedings  for  a  re-assign- 
ment where  they  are  required  to  be  docketed  by  the  clerk  within  a 
given  time.31  Upon  a  new  appraisement  after  exceptions,  some  statutes 
provide  a  different  method  than  that  to  be  pursued  under  the  first 
appraisement.32  Upon  demand  for  an  increase  of  an  allotment  a  trial 
by  jury  of  the  valuation  of  the  property  is  sometimes  provided  for,38 
and  the  appointment  of  commissioners  by  the  court  to  lay  off  and  set 
apart  the  homestead  in  accordance  with  the  verdict.34 

h.  Meallotment  Where  Homestead  Increases  or  Decreases  in  Value. 
Unless  expressly  authorized  by  statute,35  when  the  homestead  has  once 
been  allotted  to  a  debtor,  no  subsequent  enhancement  in  value  of  the 
premises  allotted  will  authorize  a  creditor  to  have  an  execution  levied 
and  the  homestead  revalued  and  a  new  allotment  made.36 


58  S.  C.  52,  36  S.  E.  503;  Kerehner  v. 
Singletary,  15  S.  C.  535. 

Since  whether  ' '  good  eause ' '  has  been 
shown  is  a  matter  for  the  exereise  of 
the  judgment  of  the  court,  if  he  makes 
a  mistake  as  to  what  is  "good  cause," 
nevertheless,,  it  cannot  be  corrected  upon 
appeal  as  an  error  of  law.  Kerchner 
v.  Singletary,  15  S.  C.  535. 

An  allotment  of  a  homestead  by  the 
trustee,  in  a  deed  of  assignment  for  the 
benefit  of  creditors  reserving  homestead 
rights  is  irregular  and  eannot  stand,  but 
the  court  upon  the  setting  aside  of 
the  assignment  will  re-allot  it.  Jordan 
e.  Newsome,  126  N.  0.  553,  36  S.  E. 
154. 

When  the  appraisers  have  set  off  two 

tracts  of  land  the  court  cannot  restrict 
the  homestead  to  one  of  them,  and  a 
new  allotment  should  be  made.  Fer- 
guson v.  Ferguson  (Miss.),  5  So.  514. 

29.  Kerchner  v.  Singletary,  15  S.  O. 
535. 

30.  Fenwick  v.  .Wheatley,  23  Mo. 
App.  641. 

31.  Bleckley  v.  Shirley,  58  S.  C.  52, 
36  S.  E.  50-3;  Ex  parte  Ellis,  20  S.  C 
344. 

32.  N.  C.  Code,  1905,  §700. 

The  South  Carolina  statute  provides 
for  appointment  of  the  appraisers  by 
the  court  upon  the  new  appraisement, 
whereas  on  first  appraisement  one  of 
we  appraisers  is  appointed  by  the 
C§ment  debtor.  S.  C.  Code,  1902, 
§2626;  Ex  parte  Ellis,  20  S.  C   344. 

33-    N.  0..  Code,  1905,   §700. 


'  Where  the  debtor  designates  the  par- 
ticular land  which  he  desires  to  have 
allotted  on  an  increase,  to  which  the 
creditors  assent,  there  is  no  necessity 
for  a  jury.  Beavans  v.  Goodrich,  98 
N.  C.  217,  3  S.  E.  516. 

34.  N.  C.  Code,  1905,  §700;  Shoaf 
v.  Frost,  116  ST.  C.  675,  21  S.  E.  409. 

Sheriff  may  not  appoint  commission- 
ers where  the  statute  says  the  court 
shall  appoint  them  (Shoaf  v.  Frost,  116 
N.  C.  675,  21  S.  E.  409),  though  after 
the  appointment,  they  shall  be  sum- 
moned by  him.     Code,  1905,  §700. 

Oath. — It  is  a  fatal  defect  to  a  re- 
allotment  of  a  homestead,  where  it 
does  not  appear  that  the  trustees  took 
an  oath  as  required  by  the  statute. 
Coble  p.  Thorn,  72  N.  C.  121. 

The  verdiet  of  the  jury  is  final  as  to 
valuation  and  the  commissioners  must 
set  off  the  homestead  in  accordance 
therewith.  'Shoaf  v.  Frost,  123  N.  C, 
343,  31  S.  E.  653;  s.  c,  113  N.  C.  675, 
21  S1.  E.  409. 

Upon  exception  to  commissioner's  re- 
port of  second  allotment  not  in  accord- 
ance with  valuation  of  jury,  the  court 
may  order  a  new  allotment,  and  in  such 
case,  evidence  as  to  the  considerations 
which  influenced  the  jury  in  making  its 
valuation  is  not  admissible.  Shoaf  v. 
Frost,  121  N.  C.  256,  28  S.  E.  412. 

35.  1ST.  C.  Code,  1905,  §691,  provides 
for  a  new  allotment  where  homestead 
increased  fifty  per  cent,  in  value. 

36.  HI. — Garwood  <v.  Garwood,  244 
111.  580,  586,  91  N.  E.  672;   Kenley  v. 

Vol.  XI 


370 


HOMESTEADS  AND  EXEMPTIONS 


i.  Procedure  as  to  Sale  and  Disposition  of  Property.  —  (I.)  in 
General.  —  If  the  property  is  practically  incapable  of  division,  while 
the  court  cannot  compel  the  homestead  claimant,  either  to  sell  his 
homestead  right,  which  is  absolutely  secured  to  him  by  law,37  nor  to 
purchase  contrary  to  his  will  the  residue  of  the  premises,38  resort  may 
be  had  to  a  court  of  equity  which  has  power  to  compel  a  sale  of  the 
entire  estate,  and  order  distribution .  of  its  proceeds  upon  equitable 


Bryan,  110  111.  652  (in  effect  over- 
ruling the  previous  decisions  of  Ha- 
worth  v.  Travis,  67  111.  301);  Stubble- 
field  v.  Graves,  50  111.  103;  Mooney  v. 
Moriarty,  36  111.  App.  175  (holding  that 
where  the  exemption  is  regulated  by  its 
value,  a  homestead  once  set  off,  may, 
upon  increase  of  the  property  in  value, 
again  be  subjected  to  assignment  and 
division).  Ky. — Gowdy  v.  Johnson,  104 
Ky.  648,  47  S.  "W.  624,  44  L.  E.  A.  400, 
reviewing  authorities.  Term. — Hardy  v. 
Lane,  6  Lea  379. 

Contra. — Beckner  v.  Rule,  91  Mo.  62, 
3  S.  W.  490,  wherein  it  is  said:  "There 
is  not  a  provision  in  the  statute  which 
looks  tu  the  conclusion  that,  when  a 
homestead  is  once  set  off,  it  cannot  be 
revalued.  .  .  .  The  debtor  may  have 
a  homestead,  but  he  must  take  and  hold 
it  subject  to  the  fluctuations  in  value. 
If,  in  course  of  time,  it  should  increase 
in  value,  so  as  to  be  worth  more  than 
the  statutory  limit,  it  may  be  assigned 
again,  and  the  excess  applied  to  pay- 
ment of  his  debts.  If  the  assigned 
homestead  should  depreciate  in  value, 
'he  may  add  to  it,  and  claim  a  re. 
valuation  himself."  See  also  McClarin 
v.  Anderson,  104  Ala.  201,  16  So.  639. 

In  North  Carolina,  it  was  held  that, 
as  no  provision  was  made  in  the  statute 
for  laying  off  the  homestead  a  second 
time,  it  could  not  be  done,  in  the  ab- 
sence of  fraud  or  irregularity  in  con- 
nection with  the  assignment.  Gully  v. 
Cole,  96  N.  C.  447,  1  S.  E.  520.  But 
in  Vanstory  w.  Thornton,  110  N.  C.  10, 
14  S.  E.  637,  it  was  said  that  appre- 
ciation in  value  after  the  setting  aside 
of  the  homestead  could  not  be  sub- 
jected by  execution,  but  that  where  sub- 
stantial improvements  had  been  made 
upon  the  homestead,  the  court  by  proper 
application  to  its  equitable  jurisdiction 
had  power  to  direct  all  proper  accounts 
to  he  taken,  and  appoint  commissioners 
to  ascertain  what  additional  value  has 
been   imparted   to   the  homestead,   and 


to  direct  a  sale  of  the  excess  to  the 
best  advantage  of  all  the  parties.'-  See 
also  Shoaf  v.  Frost,  123  N.  C.  343,  31 
S.  E.  653,  wherein  relief  was  sought 
by  motion  to  require  commissioners  to 
take  depreciation  between  verdict  and 
setting  aside  into  account,  but  the  court 
held  this  could  not  be  done. 

A  second  allotment  is  void,  though 
made  under  a  subsequent  judgment,  and 
exceptions  thereto  raise  no  issue.  Thorn- 
ton v.  Vanstory,  107  N.  C.  331,  12  S.  E. 
203. 

Reason. — "The  law  intends  that  the 
persons  to  be  benefited  by  the  home- 
stead shall  have  the  full  measure  of 
benefit  that  may  justly  arise  from  it. 
This  end  would  be  poorly  secured,  if 
every  creditor  could  have  a  re-appraisal 
and  allotment  at  his  will  and  pleasure. 
If  this  were  allowed,  there  would  he 
no  stability  to  the  right  intended  to 
be  established.  One  set  of  appraisers 
would  make  one  appraisal  and  allot- 
ment today— a  different  set  might  make 
different  ones  next  week,  and  a  third 
set  different  ones  next  month.  Such  a 
practice  would  impair  the  right,  and 
rob  the  beneficiaries  of  the  benefit  and 
satisfaction  of  having  a  home  secure.'' 
Gully  17.  Cole,  96  N.  O.  447,  1  S.  E. 
520.  See  also  Hardy  p.  Lane,  6  Lea 
(Tenn.)   379. 

37.  Barney  <e.  Leeds,  54  N.  H.  128. 
Where  an  action  is  instituted  hy  a 

creditor  to  subject  the  excess  in  value 
of  a  homestead,  conveyed  by  a  debtor 
to  his  wife  under  circumstances  making 
the  conveyance  fraudulent,  and  a  sale 
is  ordered,  the  wife  should  first  be  paid 
the  statutory  exemption,  and  the i  bal- 
ance applied  to  the  debt  of  the  creditor, 
or1  if  the  wife  desires,  so  much  of JM 
homestead  as  does  not  exceed  in  varao 
the  statutory  exemption  should  Be  a - 
lotted  to  her,  and  the  remainder™ 
to  pay  the  debt.  McAdams  ».  Mi  ehell, 
10  Ky.  L.  Rep.  856,  10  S  W  81  . 

38.  Barney  v.  Leeds,  54  N,  H.  128.. 
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principles;39  and  a  resort  to  equity  is  specially  provided  for  by  some 
statutes.40 

Order  of  Sale.  —  Where  the  premises  are  divisible,  and  a  sale  is 
ordered,  the  order  should  specify  what  lands  the  officer  shall  sell.41 

(II.)  Paying  Excess  and  Retaining  Premises —  Some  statutes  provide 
that  the  debtor  may  retain  the  homestead  premises,  upon  the  pay- 
ment of  the  appraised  value  over  and  above  the  statutory  exemption42 
within  a  time  designated  in  the  statutes,43  and  this  has  been  suggested 
as  a  proper  practice  in  the  absence  of  an  express  statutory  provision 
upon  the  subject.44 

(in.)  Money  Payment  in  Lieu  of  Homestead.  —  In  the  absence  of  a  stat- 
ute authorizing  it,  the  court  cannot  direct  a  sale  of  the  land  and  direct 
a  payment  of  a  specified  sum  in  lieu  of  homestead.45    Many  statutes, 


39.  Barney  v.  Leeds,  54  N.  H.  128. 

40.  Palmer  v.  Palmer,  50  Vt.  310. 

41.  Hardy  v.  Sulzbacker,  62  Ala.  44. 

An  order  to  sell  the  entire  tract,  ' '  ex- 
cept as  to  the  homestead  >of  the  de- 
fendant, not  exceeding  eighty  acres," 
without  further  specification  of  what 
should  constitute  the  exempt  homestead, 
is  invalid.  Hardy  v.  Sulzbacker,  62 
Ala.  44. 

.  42.  Hurd's  HI.  St.,  1909,  e.  52,  §11; 
■Livingston  v.  Moore,  252  111.  447,  96 
N.  E.  862;  S.  C.  Code,  1902,  §2628; 
Carolina  Sav.  Bank  v.  Evans,  28  S.  C. 
521,  6  S.  E.  321;  Simonds  <v.  Haithcock, 
26  S.  C.  595,  2  S.  E.  616  (both  under 
similar  provision  of  earlier  code). 

In  Ohio  it  seems  the  debtor  may  be 
compelled  to  pay  rent  upon  the  excess 
where  the  property  levied  upon  is  in- 
divisible. Such  rent  is  payable  from 
the  date  of  the  issuance  of  the  order 
of  sale,  and  mot  from  the  date  of  the 
original  levy  upon  the  property.  Pow- 
ell v.  Hambleton,  2  Am.  L.  Eec.  605,  6 
Ohio  Dec.   (Reprint)    735. 

43.    See  the<  statutes. 

Time  for  Payment — Where  the  stat- 
ute requires  such  payment  within  sixty 
days  after  notice  by  the  sheriff  that 
unless  the  person  claiming  the  home- 
stead shall  pay  to  him  the  excess  over 
the  statutory  exemption,  the  premises 
will  be  sold,  a  literal  compliance  is 
required  only  in  cases  where  there  is 
•no  contest,  where  the  appraisement  is 
not  excepted  to,  otherwise  it  would  cut 
ott  all  opportunity  to  have  the  appraise- 
ment reviewed  and  might  result  in  some 
eases  m  manifest  injustice,  and  with- 
out remedy.  Where  there  is  .a  contest, 
»e  appraisement  being  excepted  to,  and 
w  1S  an  appeal  from  the  hearing 


thereon,  it  is  sufficient  for  the  debtor 
to  tender  the  excess  within  sixty  days 
after  the  remittitur  from  the  supreme 
court.  Simonds  v.  Haithcock,  26  S.  C. 
595,   2   S.   E.   616. 

44.  See  Wood  v.  Wheeler,  11  Tex. 
122;  s.  c,  7  Tex.  13. 

45.  Ala. — Garner  v.  Bond,  61  Ala. 
84.  Cal.— In  re  Walkerly,  81  Cal.  579, 
22  Pac.  888;  In  re  Noah,  73  Cal.  590, 
15  Pae.  290,  2  Am.  St.  Bep.  834.  Mo. 
Reed  Bros.  v.  Nicholson,  189  Mo.  396, 
88  S.  W.  71.  N.  C— - Oakley  v.  Van  Nop- 
pen,  96  N.  C.  247,  2  S.  E.  663  (cannot 
order  such  sale) ;  Campbell  v.  White,  95 
N.  C.  491. 

In  .Campbell  v.  White,  95  N.  C.  491, 
the  court  said:  "The  constitution  ex- 
empts from  sale,  and  protects  for  the 
use  of  his  debtor  and  his  family,  'any 
lot  in  a  city,  town,  or  village,  with 
the  dwelling  and  buildings  used  there- 
on, owned  and  occupied  by  any  resi- 
dent in  this  state,  and  not  exceeding  the 
value  of  one  thousand  dollars,'  and  the 
statute  requires  its  assignment  by 
metes  and  bounds  according  to  the  ap- 
plicant's direction,  not  to  exceed  one 
thousand  dollars  in  value.  The  Code, 
§571.  This  statutory  requirement  con- 
templates the  allotment  of  a  specific  and 
defined  part  of  the  land  in  severalty, 
involving  no  community  of  interest  be- 
tween the  ownership  of  that  consti- 
tuting the  excess,  which  at  a  sale  the 
piirehaser  may  acquire.  A  sale  of  the 
entirety  with  a  view  to  an  apportion- 
ment of  the  funds  would  defeat  the 
primary  object  of  the  law,  which  seeks 
to  reserve  a  home  and  shelter  for  the 
insolvent  debtor  and  his  family.  The 
method  pursued  by  the  judge  to  solve 
the  perplexing  problem   as  to  the  i«c 
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however,  provide  that  where  the  homestead  exceeds  the  statutow 
exemption  and  is  incapable  of  division  without  great  injury  that  the 
property  may  be  sold  and  the  homestead  exemption  paid  the  claimant 
in  order  that  he  may  purchase  another  homestead,46  and  they  have  a 
right  to  claim  the  surplus  money  in  lieu  of  their  homestead  exemption 
at  any  time  before  it  is  finally  distributed,47  provided,  in  some  states 
that  the  execution  debtor  fails  to  pay  within  a  specified  time  to  the 
levying  officer  the  surplus  over  and  above  the  legal  exemption  and 
the  appraisement.48  In  order  to  avail  himself  of  this  right,  the 
claimant  is  required  to  give  notice,  in  some  jurisdictions,  to  the  levy- 
ing officer,  as  a  condition  to  claiming  his  exemption  in  the  proceeds.49 


spective  rights  of  creditor  and  debtor 
in  a  ease  like  this,  has  no  warrant  in 
the  provisions  of  the  law,  and  the  order, 
must  be  reversed  as  erroneous." 

Waiver  of  Objection.- — In  Himson  v. 
Adrian,  92  N.  0.  121,  it  is  held  that  if 
the  value  of  the  homestead  would  be 
impaired  by  an  allotment  and  the  court 
orders  a  sale  and  assigns  money  in  lieu 
thereof,  without  objection  by  the  claim- 
ant, he  waives  same,  and  subsequently 
it  is  too  late  to  ask  that  a  homestead 
be  set  apart  by  metes  and  bounds. 

46.  U.  S.— In  re  Beckerford,  1  DilL 
45,  3  Fed.  Cas.  No.  1,209,  under  Mis- 
souri statute.  Ala. — See  Code,  1907, 
§4191.  Cal.— Civ.  Code,  §1256;  White 
v.  Horton,  154  Cal.  103,  97  Pac.70, 
18  L.  B.  A.  (N.  S.)  490n.  Ga.— Code, 
1910,  §3420;  Eagland  v.  Moore,  51  Ga. 
476.  And  see  Bearing  ■;;.  Thomas,  25 
Ga.  223.  Ky.—  Carroll's  St.,  1909,  §1705; 
McTaggart  v.  Smith,  14  Bush  414;  Bob- 
inson  v.  BlackeTby,  9  Ky.  L.  Bep.  375, 
5  S.  W.  312.  Mich.— Hamilton  v.  Wil- 
cox, 167  Mich.  551,  133  N.  W.  615. 
Mont.— Bev.  Code,  1907,  §4711;  Vincent 
v.  Vineyard,  24  Mont.  207,  61  Pae.  131, 
81  Am.  St.  Bep.  423.  Neb.— Comp.  St., 
1911  (Ann.),  §3740;  Morrill  v.  Skinner, 
57  Neb.  164,  77  N.  W.  375;  Hooper  w. 
'Castetter,  45  Neb.  67,  63  N.  W.  135. 
N.  H.— Hall  v.  Johnson,  64  N.  H.  481, 
14  Atl.  24.  Vt. — Morgan  v.  Stearns,  41 
Vt.  398. 

Where  the  debtor  mortgages  different 
parts  of  a  tract  occupied  by  him  as 
a  homestead,  upon  a  sale  of  such  tract, 
it  exceeding  in  value  the  statutory 
exemption  and  being  indivisible  without 
great  diminution  in  value,  the  entire 
part  should  be  sold  and  the  values  of 
the  two  parcels  mortgaged  ascertained, 
and  each  parcel  be  made  to  bear  its 


ratable  share  of  the  statutory  exemp- 
tion. Sweeney  *o.  Bay,  8  Ky.  L.  Eep 
352. 

47.  Hooper  v.  Castetter,  45  Neb.  67, 
82,  63  N.  W.  135. 

Where  the  husband  brings  an  action 
to  enforce  a  vendor's  lien  upon  land 
which  he  has  transferred,  a  part  of 
which  was  a  homestead,  and  the  pur. 
chaser  claims  an  abatement  of  the  pur- 
chase money  on  account  of  the  defect 
in  title  to  such  part,  equity  will  in 
order  to  quiet  litigation  and  prevent  a' 
multiplicity  of  suits,  decree  a  sale  of 
the  land,  and  award  and  allot  to'  the 
husband  the  money  value  of  his  home- 
stead interest.  Thompson  v.  Sheppard, 
85  Ala.  611,  5  So.  334. 

The  failure  of  the  officer  to  pay  over 
the  surplus  derived  from  the  sale  does 
not  invalidate  the  sale.  Livingston  v. 
Moore,  252  111.  447,  96  N.  E.  862. 

48.  Hurd's  111.  St.,  1909,  c.  52,  §11; 
Livingston  v.  Moore,  253  111,  447,  96 
N.  E.  862.    See  supra,.  I,  E,  4,  i,  (II). 

49.  Ga.  Code,  1910,  §3420;  Bagland 
v.  Moore,  51  Ga.  476. 

Where  the  title  of  land  is  conveyed 
by  its  owner  for  the  purpose  of  se- 
curing a  debt,  and  the  grantee  in  tie 
security  deed,  after  reducing  his  debt  to 
judgment  with  a  special  lien  on  the 
land,  has  an  execution  issued  thereon, 
and  then  reconveys  the  title  to  the  de- 
fendant in  execution  in  order  to  have 
the  land  levied  upon  and  sold  to  satisfy 
the  judgment,  the  wife  of  the  judgment 
debtor  cannot,  by  giving  the  levying 
officer  the  notice  provided  for  above, 
have  the  proceeds  of  the  sale  held  up 
to  be  invested  in  other  realty  for  a 
statutory  homestead.  Evans  v.  Pied- 
mont, etc.  Assn.,  118  Ga.  880,  45  8.  B. 
693. 
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Such  notice  is  in  time  if  given  before  the  officer  has  paid  out  the 
money.50 

(IV.)  Sale  Subject  to  Homestead — "While  in  some  states  there  can  be 
a  sale  subject  to  the  homestead  right,51  in  other  jurisdictions,  there  can 
be  no  sale,  even  subject  to  the  right  of  occupancy  by  the  party  entitled 
to  a  homestead.52 


50.  Eagland  <o.  Moore,  51  Ga.  476, 
the  court  saying,  the  object  of  such 
notice  being  to  prevent  the  sheriff  from 
paying  out  the  money. 

51.  V.  S.— Black  v.  Curran,  14  Wall. 
463,  20  L.  ed.  849,  under  early  Illinois 
statutes.  N.  H. — Cross  v.  Weare,  62  N. 
E.  125,  homestead  right  being  only  a 
life  estate  under  Act  of  1868.  Tenn. 
Piatt  v.  Stadler  &  Co.,  16  Lea  371; 
Gilbert  v.  Cowan,  etc.  Co.,  3  Lea  203; 
Lunsford  t>.  Jarrett,  2  Lea  579,  affirm- 
ing Harvey  v.  Duncan,  manuscript  opin- 
ion, 1876. 

The  reasons  given  are  that  the  sale 
will  not  interfere  with  the  homestead, 
and  that  a  postponement  of  the  sale  to 
the  end  of  the  homestead  estate  would 
often  defeat  creditors  altogether.  Gil- 
bert v.  Cowan,  etc.  Co.,  3  Lea  (Tenn.) 
203. 

52.  Ga. — Skinner  v.  Moye,  69  Ga. 
476;  Jolly  v.  Lofton,  61  Ga.  154;  Has- 
lam  17.  Campbell,  60  Ga.  650.  HI. — Muel- 
ler v.  Conrad,  178  111.  276,  52  N.  E. 
1031;  Oettinger  v.  Specht,  162  111.  179, 
44  N.  E.  399;  Hartman  v.  Schultz,  101 
El.  437.  Mass.— White  v.  Eice,  5  Allen 
73.  Mo.— Bank  of  Versailles  v.  Guth- 
rey,  127  Mo.  189,  29  S.  W.  1004,  48 
Am.  St.  Rep.  621.  N.  C. — Markham  t). 
Hicks,  90  N.  C.  204. 

See  also  Simpson  v.  Scroggins,  182 
Mo.  560,  81  S.  W.  1129,  holding  that 
where  a  homestead  right  of  a  widow 
exists  in  an  entire  tract  of  .land,  and 
has  to  be  carved  out  of  it,  the  sheriff, 
in  proceeding  upon  an  execution  against 
her  for  a  debt  contracted  by  her,  can- 
not convey  any  particular  part  of  the 
homestead  premises  before  it  is  deter- 
mined of  what  land  the  homestead  con- 
sists. 

In  Bank  of  Versailles  v.  Guthrey,  127 
Mo.  189,  29  S.  W.  1004,  48  Am.  St. 
Bep.  621,  the  court  said:  "The  home- 
stead is  exempt  from  seizure  and  sale 
under  attachment  and  execution  by  ex- 
press statutory  provision,  by  which  it 
is  also  provided  that  it  may  be  mort- 
gaged, sold,  alienated,  or  disposed  of 
m  any  other  manner  that  the  owner 


thereof  may  think  proper,  or  exchanged 
for  another  homestead,  or  sold  and  the 
proceeds  arising  from  such  sale  applied 
for  that  purpose,  and  the  homestead 
thus  acquired  is  exempt  from  attach- 
ment and  execution  the  same  as  the 
former  homestead.  It  would  seem 
clear,  from  the  provision  of  the  statute 
quoted,  that  it  was  never  the  intention 
Df  the  lawmakers  that  any  part  of,  or 
interest  in,  the  homestead  of  a  house- 
keeper or  head  of  a  family  should  be, 
in  any  manner,  subjected  to  the  pay- 
ment of  debts  contracted  after  its  ac- 
quisition. It  is  only  after  the  expira- 
tion of  the  homestead  right,  it  not 
having  been  disposed  of  by  the  owner 
of  the  fee  during  his  or  her  lifetime, 
that  it,  like  any  other  real  property 
that  he  may  then  own,  beeomes  sub- 
ject to  the  payment  of  debts.  There  is 
no  such  thing  under  our  laws  as  sub- 
jecting the  fee  in  the  land,  subject  to 
the  homestead  right  or  interest,  to 
seizure  and  sale  under  attachment, 
execution,  or  by  proceeding  in  equity,, 
upon  the  ground  that  it  had  been 
fraudulently  or  otherwise  disposed  of. 
If  it  is  not  subject  to  sale  under  at- 
tachment and  execution  before  such 
disposition  it  is  difficult  to  see  how  it 
becomes  so  by  reason  of  such  transfer. 
No  creditor  has  any  interest  therein, 
it  cannot  be  subjected  to  the  payment 
of  his  debts  until  after  the  homestead 
right  expires  by  law,  and  certainly  he 
has  no  right  to  complain  of  a  trans- 
action in  which  he  has  no  interest.  To 
hold  that  the  fee  in  the  homestead 
may  be  subjected  to  the  payment  of 
the  debts  of  its  owner,  subject  to  the 
homestead  right,  is  to  deprive  him  of 
the  right,  which  is  expressly  conferred 
by  statute,  to  sell,  mortgage  or  ex- 
change it  for  another  homestead',  a  con- 
tention to  which  we  are  unwilling  to 
give  our  assent.  The  homestead  in- 
cludes the  fee;  they  are  not  separable 
and  divisible  interests." 

Kentucky. — The  homestead  of  the 
debtor  cannot  be  sold  during  his  life- 
time, subject  to  his  right  of  occupancy, 
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F.  Conveyances  and  Mortgages  or  Homestead.  —  1.  Remedies  of 
Grantees,  Mortgagees  and  Creditors.  —  a.  In  General.  —  Under 
statutes  providing  that  a  conveyance  of  the  homestead  by  either 
spouse,  without  the  joinder  of  the  other,  is  a  nullity,  it  is  well  settled 
not  only  that  an  action  for  specific  performance  of  a  contract  for  the 
sale  of  the  homestead  of  a  married  person,  not  executed  by  both 
husband  and  wife,  will  not  lie,53  but  that  no  action  as  for 


Buckner  v.  Fleming,  5  Ky.  L.  Rep.  607; 
Wilson  v.  Oldham,  5  Ky.  L.  Bep.  254. 
It  is  only  where  the  homestead  of  the 
debtor  is  continued  for  the  benefit  of 
his  widow  and  children  that  the  statute 
allows  the  homestead  to  be  sold  for  the 
payment  of  his  debts,  and  then  the  sale 
must  be  made  subject  to  the  right  of 
occupancy  of  the  widow  and  children. 
Wilson  v.  Oldham,  5  Ky.  I>.  Eep.  254. 
And  see  Holburn  v.  Pfanmiller's  Admrs., 
24  Ky.  L.  Rep.  1613,  71  S.  W.  940. 

Sale  Subject  to  Widow's  Interest. 
Where  the  homestead  premises  do  not 
exceed  in  value  the  statutory  exemption, 
allowed,  they  cannot  be  sold  to  pay 
debts  by  the  administrator  or  executor 
until  after  the  termination  of  the  ex- 
emption in  favor  of  the  widow  and 
children,  and  a  sale  of  such  premises 
subject  to  the  homestead  right  of  es- 
tate cannot  be  decreed.  Mueller  v. 
Conrad,  178  111.  276,  52  N.  E.  1031; 
Oettinger  v.  Specht,  162  111.  179,  44 
N.  E.  399;  Hartman  v.  Schultz,  101  111. 
437. 

Homestead  Applied  for  After  Levy. 
Where  land  was  levied  on  and  adver- 
tised for  sale  before  an  application  by 
the  defendant  in  execution  for  a  home- 
stead therein,  and  was  sold  pending  the 
application  before  the  approval  thereof 
and  subject  thereto,  with  notice  given 
at  the  time  and  place  and  before  the 
sale,  the  purchaser  became  the  owner 
of  the  fee,  and  after  the  expiration 
of  the  homestead  estate,  he  was  entitled 
to  the  possession,  and  the  land  could 
not  be  again  sold  under  another  execu- 
tion against  the  same  defendant.  Grace 
v.  Kezar,  86  Ga.  697,  12  S.  E.  1067. 
Compare,  Clarke  v.  Trawick,  56  Ga.  359, 
holding  that  when  the  sheriff,  pending 
an  application  by  the  defendant  foi 
homestead,  sells  the  land  subject  to  the 
homestead  right,  reserving  it  in  the 
deed  made  to  the  purchaser,  the  home- 
stead, on  afterwards  being  set  apart, 
is  subject  to  levy  and  sale  at  the  in- 
stance of  another  creditor  whose  judg- 
ment is  for  a   debt  existing  prior  to 
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the  adoption  of  the  constitutional  pro- 
vision creating  the  homestead  exemp- 
tion. 

53.  Ala. — Moses  v.  McCIain,  82  Ala. 
370,  2  So.  741,  wife  not  made  a  party 
to  contract.  la. — Wheeloek  «.  Country- 
man, 133  Iowa  289,  110  N.  W.  598  (con- 
tract made  by  husband  alone  not  en- 
forcible)  ;  Garlock  v.  Baker,  46  Iowa 
334  (contract  of  sale  at  public  auc- 
tion made  by  husband  alone  was  not  en- 
forcible)  ;  Barnett  v.  Mendenhall,  42 
Iowa  296;  Tost  v.  Devault,  9  Iowa  60 
(action  will  not  lie  for  specific  per- 
formance of  contract  of  husband,  not 
signed  by  the  wife,  "at  least,  unless 
in  a  case  where  she  is  made  a  party, 
and  comes  in  and  makes  known  her 
willingness  thereto.  How  it  would  be 
in  such  a-  case,  we  are  not  to  deter- 
mine, since  she  is  not  made  a  party"). 
Mich.— Phillips  v.  Stauch,  20  Mich.  369, 
contract  by  husband  alone.  •  Minn. 
Barton  «.  Drake,  21  Minn.  299,  such 
judgment  would  be  void.  Neb.— Clarke 
V.  Koenig,  36  Neb.  572,  54  N.  W.  842 
(wife  not  a  party  to  contract);  Larson 
v.  Butts,  22  Neb.  370,  35  N.  W.  190 
(husband  not  a  party  to  contract). 

The  value  of  the  property  does  not 
change  this  rule.  Clarke  V.  Koenig,  36 
Neb.  572,  54  N.  W.  842. 

In  Vermont,  the  statute  does  not 
make  the  conveyance  of  the  homestead 
by  the  husband  alone,  absolutely  void, 
so  as  to  convey  no  interest  therein,  but 
entitles  the  grantee  to  at  least  the 
title  and  interest  which  the  husband 
himself  had,  the  use  and  possession  dur- 
ing coverture.  Davis  v.  Andrews,  30 
Vt.  678. 

But  such  invalidity  in  the  contract 
to  convey  must  be  set  up  as  a  defense 
to  the  proceeding  or  specific  perform- 
ance will  be  decreed.  Stevenson  v. 
Jackson,  40   Mich.  702. 

A  parol  agreement,  made  by  tne 
husband  with  a  third  party,  to  devise 
property  embraced  within  a  homestead, 
like  an  agreement  to  convey  the  re- 
versionary estate,  is  in  conflict  wiw 
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for  a  breach  thereof  can  be  maintained.54  If,  however,  the  husband 
agrees  to  convey  a  homestead,  and  receives  the  full  consideration 
therefor,  without  his  wife  concurring,  and  fails  to  do  so,  an  action 
lies  to  recover  the  consideration  received.55  The  excess  of  land,  how- 
ever, over  the  legal  exemption,  is  subject  to  the  ordinary  laws  of  con- 
veyance and  the  grantee  in  an  invalid  conveyance  or  mortgage  by  the 
husband  alone,  may  file  a  bill  in  equity  to  have  the  homestead  set 
apart  to  the  wife,56  or,  in  case  this  is  impossible,  to  have  awarded  the 
statutory  amount  in  lieu  of  homestead,57  or  the  court  may  appoint 
commissioners  to  set  apart  the  homestead  portion,  as  in  other  cases.58 
The  grantee  in  a  valid  conveyance  of  the  homestead  is  entitled  to  have 
the  homestead  set  apart  to  him  as  against  an  execution  creditor,59 
and  he  may  enjoin  the  enforcement  of  a  judgment  obtained  by  such 
creditor  for  rents,  so  far  as  the  rents  accrued  or  arose  from  the  home- 
stead set  apart  to  him,80  or  if  he  is  the  grantee  of  an  undivided  inters 


the  provisions  of  the  homestead  act, 
and  is  not  specifically  enforcible,  even 
though  substantial  performance  of  the 
contract  by  the  promisee  may  have 
taken  place.  Teske  v.  Dittberner,  70 
Neb.  544,  98  N.  W.  57,  113  Am.  St. 
Eep.  802. 

In  Texas,  the  contract  of  a  married 
■man  to  convey  the  homestead  of  him- 
self and  wife  is  not  unlawful  as  to 
him,  and  although  a  specific  perform- 
ance of  it  will  not  be  deereed  so  long 
as  the  wife  lives  and  the  property  re- 
mains the  homestead,  such  contract  be- 
ing void  as  to  her  (Wright  v.  Hays,  34 
Tex.  253.  See  also  Cross  v.  Everts,  28 
Tex.  524),  if  she  dies,  leaving  him  a 
single  man,  without  a  family,  specific 
performance  may  then  be  decreed 
against  him.    Wright  v.  Hays,  supra. 

Where  such  contracts  include  prop- 
erty other  than  the  homestead,  how- 
ever, under  express  code  provisions  in 
some  states,  they  may  be  enforced  as 
to  the  real  estate  other  than  the  home- 
stead, at  the  option  of  the  purchaser. 
Iowa  Code,  1897,  §2974;  Wheeloek  v. 
Countryman,  133  Iowa  289,  110  N.  W. 
588. 

54.  Bates  v.  White,  138  HI.  App.  112; 
Wheeloek  v.  Countryman,  133  Iowa  289, 
110  N.  W.  598;  Barnett  v.  Mendenhall, 
42  Iowa  296,  distinguishing  Tost  v.  De- 
vault,  9  Iowa  60,  which,  was  cited  in 
support  of  the  right  of  the  plaintiff 
therein  to  recover  damages,  in  the  fol- 
lowing words:  "The  case  does  not  hold 
that  damages  may  be  recovered  in  cases 
of  this  kind.  There  is  a  dietum  of 
the  learned  judge  who  wrote  the  opin- 
ion that  the  conclusion  that  the   con- 


tract could  not  be  enforced  'leaves  the 
plaintiff  to  his  damages  against  the 
defendant,'  but  the  court  declined  to 
retain  the  bill  to  inquire  into  ;and  as- 
sess them." 

In  Texas,  the  contract  of  the  hus- 
band is  not  unlawful  as  to  him  and 
damages  for  non-performance  may  be 
recovered  against  him  during  the  life 
of  the  wife.  Wright  v.  Hays,  34  Tex. 
253;  Cross  v.  Everts,  28  Tex.  524  (pro- 
vided the  contract  or  some  memoran- 
dum thereof  is  in  writing  and  there- 
fore within  the  statute  of  frauds).  And 
see  Wolf  Co.  v.  Galbraith,  35  Tex.  Civ. 
App.  505,  80  S.  W.  648.  But  the  re- 
fusal of  the  wife  to  join  in  the  con- 
veyance of  her  homestead,  in  order  to 
support  a  promise  void  as  to  her, 
though  valid  as  to  the  husband,  gives 
no  right  of  action  for  damages  against 
her.     Cross  v.  Everts,  28  Tex.  524. 

55.  De  Kalb  v.  Hingston,  104  Iowa 
23,  73  N.  W.  350. 

Such  judgment  is  not  "damage,  for  a 
breach  of  the  contract  to  convey  a 
homestead,  but  nearer,  if  not  clearly, 
for  a  return  of  money  obtained  by  a 
false  pretense."  De  Kalb  v.  Hingston, 
104  Iowa  23,  73  N.  W.  350. 

56.  Hotchkiss  v.  Brooks,  93  HI.  386, 
reversing  4  111.  App.  175. 

57.  Hotchkiss  v.  Brooks,  93  111.  386, 
reversing  4  111.  App.  175.  See  supra, 
I,  E,  4,  i,  (III). 

58.  Moss  v.  Warner,  10  Cal.  296; 
Howell  v.  Bush,  54  Miss.  437. 

59.  Clark  v.  Allen,  87  Ala.  198,  6 
So.  272. 

60.  Clark  v.  Allen,  87  Ala.  198,  6 
So.  272. 
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est  in  the  property,  he  may  compel  a  partition  of  the  same.61 

Where  a  mortgage  is  given  to  secure  the  balance  of  the  unpaid  purchase 
price  of  premises  bought  by  funds  obtained  from  a  sale  of  the 
former  homestead,  it  has  been  held  that  the  mortgagee,  upon  fore- 
closure, can  only  subject  that  part  of  the  property  which  is  not  cov- 
ered by  the  homestead  fund  inverted  therein,  and  the  reversion  after 
the  termination  of  the  homestead  estate.62  If  a  "forced  sale"  under 
a  mortgage,  except  in  designated'  instances,  is  forbidden  by  the  laws 
of  a  state,  the  mortgagee  cannot  bring  ejectment  to  dispossess  the 
homestead  claimants  upon  the  theory  that  upon  default  the  mortgage 
became  a  conveyance.63 

A  receiver  will  not  under  ordinary  circumstances,  be  appointed  to 
take  possession  of  mortgaged  premises  pending  an  action  to  foreclose 
the  mortgage,  when  the  mortgaged  property  is  the  homestead  of  the 
mortgagor.6* 

b.  Who  May  Assert  Invalidity  of  Mortgage  or  Conveyance.-^li 
the  statute  provides  that  a  conveyance  made  without  the  joinder  of 
both  husband  and  wife  is  of  no  validity,  any  one  interested  in  the 
property  it  attempted  to  convey,  may  question  it.65  Accordingly  a 
judgment  creditor,66  or  a  junior  mortgagee  under  a  valid  mortgage 
may  question  the  conveyance  or  mortgage,67  but  it  will  not  be  set  aside 
upon  the  application  alone  of  a  subsequent  grantee,  who  acquired  his 
title  with  notice  of  such  fact,  and  for  a  fraudulent  purpose.68  Nor 
will  a  grantee  of  the  homestead  premises,  who  takes  them  subject  to 
a  mortgage  thereon,  invalid  as  against  the  homestead  because  not 
signed  by  the  husband,  be  permitted  to  assert  such  invalidity  in  an 
action  to  foreclose  the  same.69 


61.  Ferguson  v.  Reed,  45  Tex.  574. 
See  generally  the  title  "Partition." 

62.  Johnson  v.  Poullain,  62  Ga.  375. 

63.  Lanahan  v.  Sears,  102  XT.  S. 
318,  26  L.  ed.  180,  wherein  aetion  in 
ejectment  in  federal  eonrt  was  en- 
joined. 

Reason. — A  forced  dispossession  in 
ejectment  is  as  much  within  the  pro- 
hibition as  a  forced  sale  under  judicial 
process.  Lanahan  ».  Sears,  102  TJ.  S. 
318,  26  L.  ed.  180. 

64.  Sanford  v.  Anderson,  3  Neb. 
(Unof.)  561,  95  ST.  "W.  632,  92  N.  "W. 
152.  See  generally  the  title  "Re- 
ceivers. ' ' 

65.  Bolton  v.  Oberne,  79  Iowa  278, 
44  N.  "W.  547. 

But  where  the  fact,  that  the  husband 
conveys  the  homestead  by  a  deed  in 
which  the  wife  does  not  join,  renders 
such  deed  void  only  so  far  as  the  home- 
stead rights  of  the  wife  are  concerned, 
the  husband's  deed  conveying  title  as 
against  all  others,  only  the  wife,  or 
those .  claiming  under  her,  will  be  en- 
titled to  have  such  deed  set  aside.  Pull- 
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man  v.  Houston  (Tex.  Giv.  App.),  125 
S.  W.  69. 

66.  Bolton  v.  Oberne,  79  Iowa  278, 
44  N.  W.  547. 

But  see  Howe  m.  Adams,  28  Vt.  541, 
holding  that  an  attaching  and  levying 
creditor,  upon  a  demand  which  accrued 
before  the  homestead  act,  and  as  to 
whose  claim  the  homestead  was  not 
exempted  from  attachment,  could  not 
assert  the  invalidity  of  a  deed  thereto 
on  the  ground  that  it  was  not  joined 
in  by  the  wife. 

In  Kentucky,  the ,  conveyance  is  not 
a  nullity  because  of  the  failure  of  the 
wife  to  join  in  the  conveyance,  and 
while  the  mortgagor  may  take  advan- 
tage thereof,  a  creditor  cannot  ques- 
tion the  same.  Taylor  v.  Dismuke,  15 
Ky.  L.  Rep.  703. 

'67.  Alley  v.  Bay,  9  Iowa  509  (mort- 
gagor made  no  defense) ;  Dye  v.  Mann, 
10  KTich.  291  (advantage  may  he  taken 
thereof  by  answer  without  filing  cross- 
bill). 

68.  Luther  v.  Drake,  21  Iowa  9i. 

69.  Myers   v.   Bowers,   70  Iowa  95, 
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c.  Parties.  —  The  husband  is  a  necessary  party  to  foreclose  a 
mortgage  upon  the  homestead.™  Except  in  the  case  of  a  purchase 
price  mortgage,  against  which  there  can  be  no  homestead,71  ordinarily, 
the  wife  is  not  only  a  proper72  but  is  a  necessary  party  defendant  to 
a  suit  to  foreclose  a  mortgage  executed  upon  premises  claimed  as  a 
homestead  either  prior  to  or  subsequent  to  the  mortgage.78  Foreclosure 
proceedings  to  which  the  wife  is  not  a  party  are  not  conclusive  upon 
the  husband  ;7*  nor  are  -they  conclusive  upon  the  wife.75    If  she  is  not 


30  N.  W.  24,  wherein  it  was  admitted 
that  the  grantee  purchased  the  prem- 
ises with  knowledge  of  the  mortgage, 
and  with  the  agreement  that  the  amount 
of  the  debt  should  be  deducted  from 
the  purchase  price  of  the  property.,  not 
being  denied,  must  be  deemed  true. 

70.  Hofman  v.  Demple,  53  Kan.  792, 
37  Pac  S76;  Dollman  v.  Harris,  5  Kan. 
597. 

71.  Amphlett  <e,  Hibbard,  29  Mich. 
298. 

72.  Mabury  v.  Euiz,  58  Oal.  11; 
Moss  v.  Warner,  10  Cal.  296,  affirming 
Sargent  v.  Wilson,  5  Cal.  504,  which 
held  that  in  such  an  action  the  wife  is 
a  "necessary  party,"  with  the  modi- 
fication that  she  is  a  "proper"  party 
defendant. 

73.  Cal.— Braekett  v.  Banegas,  116 
Cal.  278,  48  Pac.  90,  58  Am.  St.  Rep. 
164;  Watts  «.  Gallagher,  97  Oal.  47,  51, 

31  Pac.  626;  Hefner  v.  Urton,  71  Cal. 
479,  12  Pac.  486;  Revalk  v.  Kraemer, 
8  Cal.  66,  68  Am.  Dec.  304;  Sargent  v. 
Wilson,  5  Cal.  504.  Kan.— Willis  v. 
"Whitead,  59  Kan.  221,  52  Pac.  445 
(whether  mortgage  given  by  husband 
and  wife,  or  by  others  through  wnom 
they  derive  their  -title);  Morris  v. 
Ward,  6  Kan.  239.  See  Hofman  v. 
Demple,  53  Kan.  792,  37  Pac.  976.  Ky. 
Harrod  v.  Johnson,  5  Ky.  L.  JRep.  247. 
Mich.-^Shoemaker  v.  Collins,  49  Mich. 
595, 14  N.  W.  559.  See  Gibbs  v.  O  'Neil, 
85  Mich.  633,  48  N.  W.  696.  Mian. 
Spalti  v.  Blumer,  56  Minn.  523,  58  N. 
W.  156.  Tex.— Thompson  v.  Jones, 
60  Tex.  94;  Campbell  v.  Elliott,  52  Tex. 

151. 

Where  the  character  of  homestead 
does  not  attach  to  the  property  cov- 
ered by  the  mortgage  until  after  the 
action  to  foreclose  has  been  commenced, 
the  wife  need  not  be  made  a  party  to 
the  proceeding.  Under  such  circum- 
stances, she  can  assert  no  right  of 
homestead  as  against  the  mortgage, 
since  when  she  takes  possession  with 


her  husband,  she  is  charged  with  not- 
ice of  the  pendency  of  the  action,  and 
cannot  afterwards  require  a  homestead 
right  to  the  prejudice  of  the  mort- 
gagee. Kemerer  v.  Bournes,-  53  Iowa 
172,  4  N.  W.  921. 

Court  should  order  wife  brought  in, 
where  husband  sets  up  homestead. 
Marks  -v.  Marsh,  9  Cal.  96. 

74.  Braekett  v.  Banegas,  116  Cal. 
2-78,  48  Pac.  90,  58  Am.  St.  Eep.  164; 
Marks  ■».  Marsh,  9  Cal.  96;  Revalk  v. 
Kraemer,  8  Cal..  66,  68  Am.  Dec.  304; 
Morris  v.  Ward,  5  Kan.  239. 

But  see  JJarson  v.  Reynolds,  13  Iowa 
579,  81  Am.  Dee.  444,  holding  that  it 
does  not  follow  that  because  the  wife 
is  not  concluded  by  a  judgment  in  fore- 
closure proceedings  to  which  she  is  not 
a  party,  that  the  husband,  if  a  party, 
would  not  be  estopped.  The  court  said: 
"The  eases  in  California  go  much  be- 
yond what  we  regard  the  correct  rule 
under  our  statute,  in  holding  that,  if 
the  husband  alone  is  made  a  party,  and 
defends,  his  rights  are  not  included.  He 
might,  it  is  true,  join  with  the  wife  in 
a  -bill  to  restrain  proceedings  under  such 
a  decree,  but  this,  as  it  seems  to  us, 
upon  the  ground  of  protecting  her 
rights,  and  not  because  there  was  any 
right  of  his  left  for  adjudication.  In 
other  words,  as  he  could,  if  sued  alone, 
set  up  the  exemption,  he  could  not, 
after  decree  upon  that  question,  still 
insist,  for  himself,  upon  the  Same 
claim." 

A  writ  of  assistance  will  not  lie 
against  the  husband,  where  the  wife 
is  not  made  a  party  to  the  foreclos- 
ure. Hefner  v.  Urton,  71  Cal.  479,  12 
Pac.  486.  , 

75.  Cal. — Braekett  v.  Banegas,  116 
Cal.  278,  48  Pac.  90,  58  Am.  St.  Rep. 
164;  Watts  v.  Gallagher,  97  Cal.  47, 
31  Pac.  626;  Marks  v.  Marsh,  9  Cal. 
96;  Revalk  v.  Kraemer,  8  Cal.  66,  68 
Am.  Dec.  304.  Kan. — Willis  v.  Whit- 
ead, 59  Kan.  221,  52  Pac.  445;  Morris  v. 
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made  a  party  to  the  foreclosure  proceeding,  she  may  intervene76  or 
subsequently  maintain  a  separate  suit  to  protect  her  interest  in  the 
homestead.77 

Minor  Children. — Since  the  title  of  minor  children  in  the  homestead 
set  apart  to  them  and  their  mother  is  not  subject  to  a  mortgage  by 


Ward,    5    Kan.    239.     Mann. — Spalti   v. 
Blumer,  56  Minn.  523,  58  N.  W.  156. 

The  reason  for  this  is  clear.  The 
"wife,  like  any  one  else  having  an  in- 
terest in  a  homestead,  has  the  right 
to  protect  her  interest,  the  right 
to  redeem  from  and  pay  off  any  lien 
which  might  defeat  it.  Spalti  v.  Blumer, 
56  Minn.  523,  58  N.  W.  156.  That  right 
cannot  be  barred  by  a  proceeding  to 
which  she  is  not,  in  contemplation  of 
law,  a  party.  A  decree  in  an  action 
against  her  husband  does  not  affect  her 
rights.  Spalti  v.  Blumer,  56  Minn.  523, 
58  N.  W.  156. 

"When  the  husband  appears  arid 
defends  alone,  any  decision  the  court 
could  make  in  regard  to  the  home- 
stead could  not  affect  the  rights  of 
the  wife,  she  not  being  a  party  to  the 
suit.  And  such  is  the  nature  of  the 
title  to  the  homestead  that  the  rights 
■of  the  husband  cannot  be  affected  with- 
out affecting  those  of  the  wife  also. 
If  no  binding  decision  can  be  made 
when  one  of  them  only  is  a  party,  then 
it  is  idle  for  the  court  to  make  any 
decision  at  all  in  such  a  case."  Marks 
v.  Marsh,  9  Cal.  96. 

The  filing  of  the  declaration  of 
homestead  gives  to  the  wife  an  in- 
terest in  the  premises  of  which  she 
cannot  be  divested  by  any  act  of  her 
husband  alone,  or  by  any  action  against 
'him  alone.  Watts  i>.  Gallagher,  97  Cal. 
47,  31  Pac.  626.  See  also  Hefner  <o. 
Urton,  71  Cal.  479,  12  Pac.  486. 

Without  presence  of  the,  wife  in 
court,  no  valid  foreclosure  can  be  had, 
and  judgment  as  to  the  homestead  is 
a  mere  nullity.  Willis  v.  Whitead,  59 
Kan.  221,  52  Pac.  445. 

Mortgage  Prior  to  Marriage. — Though 
the  wife  is  not  a  necessary  party  to 
an  action  foreclosing  a  mortgage  given 
by  her  husband  previous  to  his  mar- 
riage, if  she  is  not  made  a  party  to  the 
proceedings,  the  decree  and  subse- 
quent sale  and  conveyance  of  the 
premises  are  ineffectual  to  divest  her 
of  her  interest  in  the  property.  Brown- 
eller  v.  Wells,  109  Iowa  230,  80  N.  W. 
351. 
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Second    Wife    as    Necessary   Party. 

When  the  husband  executed  a  mort- 
gage, conveying  the  ,  homestead,  with- 
out the  concurrence  of  the  wife,  and 
the  wife  subsequently  died,  after  which 
the  husband  was  again  married,  the 
second  wife  was  not  concluded  by  a 
decree  foreclosing  such  mortgage,  she 
not  being  made  a  party  to  the  proceed- 
ing. Larson  v.  Reynolds,  13  Iowa  579, 
81  Am.  Dec.  444. 

76.  Mabury  w.  Ruiz,  58  Cal.  11; 
Moss  v.  Warner,  10  Cal.  296;  Sargent 
v.  Wilson,  5  Cal.  504. 

See  also  Comstock  <e.  Comstock,  27 
Mich.  97,  holding  wife  may  insist  upon 
becoming  party  to  foreclosure  suit  by 
petition  in  the  cause,  or  might  elect 
her  separate  remedy. 

But  the  wife  as  intervehor  has  no 
interest  in  the  manner  in  which  the 
assignment  of  the  mortgage  is  alleged 
in  the  complaint  of  an  assignee  there- 
of, which  she  can  raise  on  demurrer  to 
the  complaint.  If  the  property  involved 
in  the  action  is  a  homestead,  it  re- 
mains a  homestead,  whether  the  mort- 
gage is  assigned  or  not.  If  it  is  not 
a  homestead,  she  certainly  has  no  in- 
terest in  the  question.  Mabury  v.  Ruiz, 
58  Cal.  11. 

Under  a  statute  providing  that  any 
person  who  has  an  interest  in  the  mat- 
ter in  litigation,  in  the  success  oi 
either  of  the  parties  to  the  action,  may 
become  a  party  to  an  action  between 
other  persons,  the  wife  has  such  an  in- 
terest  in  an  action  brought  for  specific 
performance  ,of  a  contract  of  the  hus- 
band to  sell  the  homestead,  and  in  the 
success  of  the  husband  therein,  as  will 
allow  her  to  intervene  in  such  action, 
even  though  the  husband  may  also 
assert  all  of  the  wife's  rights  in 
the  homestead  in  his  answer.  Perry 
v.  Dillrance,  86  Iowa  424,  53  N.  w- 
280,  wherein  it  was  contended  that  tne 
wife  as  intervenor  was  not  a  neces- 
sary party. 

77.  Comstock  v.  Comstock,  27  Mich. 
97.     See  infra,  I,  H,  4. 
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the  mother  of  her  interest  therein,  they  should  not  be  joined  in  a  suit 
for  the  foreclosure  of  the  mortgage,78  and  their  intervention  in  such  an 
action  is  equally  unauthorized.78  However,  where  a  mortgage,  under 
order  of  court,  is  executed  by  the  widow  as  executrix,  the  surviving 
children  are  necessary  parties  to  a  foreclosure  of  the  same.80 

The  administrator  is  neither  a  necessary81  or  proper  party  to  an 
action  to  foreclose  a  mortgage  upon  the  homestead  premises,  where  the 
homestead  is  set  aside  absolutely  to  the  wife  and  children,  nothing 
being  claimed  against  the  estate.82 

d.  Pleadings.  —  A  general  allegation  in  a  bill  to  foreclose  a  deed 
of  trust,  that  by  the  trust  deed  the  premises  were  conveyed  to  the 
grantee,  sufficiently  alleges  the  release  of  the  homestead  therein.83 
Though  a  mortgage  upon  the  homestead  is  defective  in  its  description 
of  the  homestead,  if  it  be  not  ambiguous  or  uncertain,  foreclosure 
proceedings  may  be  brought  thereon  without  a  reformation,  or  a 
prayer  for  such  relief.84  A  bill  to  foreclose  a  mortgage  given  for  an 
antecedent  debt  of  the  husband  must  show  that  the  wife  received  a 
consideration  for  her  interest  in  the  homestead  which  was  mortgaged.85 
Some  statutes  expressly  require  that  liens  and  encumbrances  against 
the  homestead  must  be  first  presented  to  the  executor  and  adminis- 
trator, and  compliance  with  this  provision  must  be  alleged  in  seeking 
to  enforce  the  mortgage  on  the  homestead.86  If  the  validity  of  the 
mortgage  is  contested  on  the  ground  of  the  failure  of  the  husband 
or  wife  to  join  in  the  same  as  required  by  statute,  the  excess  will  not 
be  ordered  sold,  unless  the  plaintiff  alleges  the  value  of  the  property, 
or  it  is  put  in  issue  by  the  pleadings.87 

The  grantee  in  a  valid  conveyance  of  the  homestead,  in  a  suit  to 
enjoin  a  sale  under  execution  against  his  grantor,  need  not  allege  that 


78.  Hoppe  v.  Hoppe,  104  Cal.  94,  102, 
37  Pac.  894. 

79.  "As  the  mortgage  of  their  co- 
tenant  (the  widow  and  mother)  could 
not  impair  their  rights,  there  was  no 
occasion  for  them  to  intervene  to  pro- 
tect their  rights.  The  only  object  to 
be  accomplished  by  the  foreclosure  is 
to  transfer  to  the  purchaser  under  the 
decree  the  same  title  that  was  con- 
veyed by  the  mortgagor,  and  upon  re- 
ceiving the  sheriff's  deed  such  pur- 
chaser will  be  placed  in  the  same  at- 
titude to  other  cotenants  as  was  the 
mortgagor.  In  the  foreclosure  of  a 
mortgage  made  by  one  cotenant,  of  his 
interest  in  lands,  the  court  will  not, 
■while  the  proceedings  are  pending,  or 
after  judgment,  interfere  with  the 
ngnts  of  the  other  cotenants,  or  at- 
tempt to  disturb  their  possession." 
Hoppe  v.  Hoppe,  104  Cal.  94,  102,  37 
Pac.  894. 


80.  Wilson  V.  Fridenburg,  19  Fla. 
461. 

81.  Sehadt  «.  Heppe,  45  Cal.  433,  be- 
cause it  is  no  part  of  the  estate  where 
set  aside  to  widow  and  children. 

82.  Sehadt  v.  Heppe,  45  Cal.  433,  it 
is  a  matter  of  no  concern  to  him 
whether  the  mortgage  should  be  fore- 
closed or  not. 

83.  West  v.  Krebaum,  88  111.  263. 

84.  Especially  is  this  so,  where  the 
homestead  claimants  do  not  raise  any 
such  issue  by  their  pleadings,  but 
rather  admit  that  the  description  cov- 
ered their  homestead.  Blake  v.  Mc- 
Cosh,  91  Iowa  544,  60  N.  W.  127. 

85.  United  States  v.  Saunders,  79 
Fed.  407,  24  C.  O.  A.  649. 

86.  Camp  v.  Grider,  62  Cal.  20.  See 
generally,  the  titles  "Decedents'  Es- 
tates;" "Executors  and  Administra- 
tors.'* 

87.  Whitlock  v.  Gosson,  35  Neb.  829, 
5S  N.  W.  980. 
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the  land  was  the  homestead,  of  the  judgment  debtor  at  the  time  of  the 
issuance  of  the  execution  and  the  levy.88 

An  averment  that  defendant  was  entitled  to  a  homestead  in  the' 
land  on  which  the  mortgage  was  sought  to  be  foreclosed,  is  but  a  mere 
conclusion.80 

Defendant's  Pleadings.  —  In  an  action  to  foreclose  a  mortgage  upon 
a  widow's  interest  in  a  homestead  set  apart  for  the  benefit  of  herself 
and  minor  children,  it  is  proper  for  her  to  allege  in  her  answer  the 
manner  in  which  her  title  was  derived,80  and  to  show  that  the  premises 
had  been  set  apart  as  a  homestead,91  and  that  their  homestead  quality 
has  not  yet  ceased.92 

e.  Findings.93  —  A  finding  by  the  court  in  an  action  to  foreclose 
a  mortgage  upon  premises  claimed  as  a  homestead  that  upon  a  certain 
date  persons  therein  named,  "as  husband  and  wife"  acknowledged  a 
declaration  of  homestead  is  in  effect  only  a  finding  that  such  persons 
therein  represented  that  they  were  husband  and  wife,  and  not  that 
they  were  so"  at  such  date.94 

2.  Remedies  of  Homestead  Claimant. — a.  What  Remedies  AvgB- 
able.  —  Since  where  the  wife  does  not  join  in  a  conveyance  of  the 
homestead  as  required  by  statute,  the  husband's  conveyance  is  a  nuffijy, 
the  husband  and  wife  may  file  a  bill  to  remove  a  cloud  upon  the  title 
created  by  a  judgment  in  an  action  for  specific  performance  of  such 
contract,85  or  may  restrain  a  sale  thereof  under  a  decree  to  whist  the 
wife  was  not  a  party;96  or  the  wife  may,  hy  next  friend,  file  a  bill 


88.  Smith  v.  Zimmerman,  85  "Wis. 
542,  55  N.  W.  956. 

89.  Mullins  v.  Clark,  13  Ky.  L>.  Bep. 
'29,  15  8.  W.  784. 

And  where  the  mortgage  attached  as 
an  exhibit  shows  that  the  property  is 
conveyed  without  limitation  or  condi- 
tion,, It  shows  the  averment  is  not  true, 
and  though  the  averment  be  undenied, 
will  not  support  a  judgment  allowing 
the  debtor  a  homestead.  Muffins  v. 
Clark,  13  Ey.  L.  Bep.  29,  15  S.  "W. 
784. 

90.  Hoppe  v.  Hoppe,  104  Oal.  94, 
101,  37  Pac.  894,  for  the  purpose  of 
informing  the  eourt  of  the  extent  of 
her  interest  and  the  nature  of  the  es- 
tate which  she  mortgaged. 

91.  Hoppe   v.    Hoppe,    104    Cal.    94, 

101,  37  Pac.  894. 

92.  Hoppe   v.    Hoppe,    104    Cal.   94, 

102,  37  Pac.   894. 

93.  See  generally  the  title,  "Find- 
ings and  Conclusions." 

94.  Emmal  v.  Webb,  36  Cal.  197. 

95.  In  Barton  v.  Drake,  21  Minn. 
299,  the'  judgment  in  the  proceedings 
for  specific  performance  provided  that 
unless  B.  should,  within  thirty  days 
after  the  service  of  a  copy  thereof  upon 
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him,  iaye  ready  for  delivery  the  deed 
therein  directed  t0'  be  executed,  he 
would  be  deemed  to  be  in  default; 
and  upon  such  default,  the  judgment 
was  to  become  a  lien,  etc.  It  was  con- 
tended that,  as  the  plaintiffs  were  in 
possession!,  they  could  ai*t  he  injured 
by  the  decree;  that  whatever  tome- 
•stead  claim  they  might  have  would  be 
-available  at  law  as  a  defense  to  any 
attempt  to  .disturb  .their  possession.  But 
the  court  held  "as  the  judgment  and 
proceedings  are  regular  and  valid  upon 
their  face,  and  as  the  lien  provided  for 
by  the  judgment  is,  although  void,  an 
apparently  valid  lien  on  the  estate  of 
B.  in  the  45%  acres,  and  its  invalidity 
can  only  be  proved  by  extrinsic  evi- 
dence of  the  occupancy  of  the  premises 
as  a  homestead  at  the  date  of  the  yon- 
tract,  the  plaintiffs  have  a  clear  nght 
to  invoke  the  aid  of  a  court  of  «mtf 
to  remove  the  cloud  which  such  judg- 
ment and  lien  east/upon  B's  title  to 
the  homestead  estate." 

Such  Action  May  Be  Brought  Before 
Judgment  Becomes  a  Lien.— Barton  ft 
Drake,  21  Minn.  299. 

96.  McDonald  ■v.  Sanford,  88  » 
633,  41  So.  369,  117  Am.  St.  Bep.  76S- 
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quia  timet  to  have  the  cloud  removed  and  her  homestead  rights  de- 
clared,97 or  where  the  homestead  is  conveyed  in  fraud  of  the  wife, 
she  may  enjoin  proceedings  in  ejectment  by  the  purchasers0*  and  can- 
cel the  deed  under  which  the  plaintiffs  in  such  action  claim.09  If  the 
mortgage  fails  to  state  that  the  homestead  interest  is  released,  as  is 
required  in  some  states,  an  injunction  will  lie  to  restrain  the  mortgagee 
from  selling  under  a  power  of  sale  in  the  mortgage.1 

b.  Parties.  —  Husband  or  Wife.  —  "Where  a  conveyance  or  mort- 
gage of  a  homestead  is  defective  because  not  signed  by  the  wife,  as 
required  by  statute,  and  is  for  that  reason  void,  it  would  seem  that 
either  the  husband  himself,2  or  the  husband  and  wife  jointly  may 
bring  an  action  to  set  aside  the  conveyance  or  mortgage.3  The  wife, 
however,  during  the  husband's  lifetime,  has  no  such  interest  as-  will 


97.  Williams  v.  Williams,  7  Baxt. 
(Tenii.)  116. 

98.  Moseley  v.  Larson,  86  Miss.  288, 
38  So.  234. 

99.  Moseley  v.  Larson,  86  Miss.  288, 
38  So.  234. 

t    Boyd  v.  Cudderback,  SI  111.   113. 

Though  such  a  mortgage  is  valid  as 
to  the  excess,  the  mortgagee  must  pro- 
ceed to  subject  the  excess  in  tlie  stat- 
utory method.  Boyd  v.  Cudderback,  31 
IB.  113. 

But  where  no  homestead  has  ever 
been  alloted  in  any  of  the  statutory 
methods,  and  a  mortgage  fails  to  re- 
serve a  homestead  in  the  premises 
mortgaged,  an  injunction  will  not  lie 
to  restrain  a  sale  under  a  power  of  sale 
in  the  mortgage  in  order  to  allow  an 
allotment,  since  any  surplus  arising 
from  the  sale  would  still  be  realty  in 
which  the  mortgagor  eould  assert  his 
right  to  a  homestead  exemption,  and  ha 
thus  has  an  adequate  remedy  at  law. 
Montague  v.  Raleigh  Sav.  Bank,  118  N. 
C,  283,  24  S.  E.  6. 

2.  See  the  following  cases:  Sherrid 
v.  Southwick,  43  Mi«h.  515,  5  N.  W. 
1027;  Murphy  v.  Coffey,  33  Tex.  508. 

Since  otherwise  it  would  become  inv 
possible  for  him,  because  of  the  ex- 
istence of  a  deed  or  mortgage  executed 
by  himself  alone,  to  exercise  his  un- 
doubted right'  to  dispose  of  one  home- 
stead in.  order  with  the  proceeds  to  ac- 
quire another.  Sherrid  v.  Southwick, 
43  Mich.  515,  5  N.  W.  1027. 

Where  the  ownership  of  the  home>- 
frtead  is  in  the  husband,  the  wife  is-  im- 
properly joined  in  an  action  to  cancel 
a.  mortgage  as  a  cloud  upon  the  title 
to  the  homestead,  on  the  ground  that 
she  never  appeared  before  the  officer 


and  made  separate  acknowledgment  of 
her  signature.  Grrider  v.  Americaa 
Freehold,  etc.,  Co.,  99  Ala.  281,  12  So. 
775,  42  Am.  St.  Bep.  58,  wherein  the 
court  said:  "Having  no  title,  legal  or 
equitable,  she  has  no  standing  in  court 
to  obtain  such  relief.  ,  .  .  It  may  be, 
that,  if  the  title  to  the  homestead  is 
clouded,  whereby  the  wife  may  suffer 
injury  by  the  probable  loss  of  its  use 
and  enjoyment  as  a  homestead,  and 
the  husband  refuses  to  take  the  neces- 
sary steps  to  have  the  clouds  removed, 
she  will  be  permitted,  by  virtue  of  her 
incidental  interests  in  the  land,  as  wife 
and  member  of  the  owner's  family  to 
come  into  equity  to  have  the  title  of 
the  husband  made  clear.  .  .  .  But  such 
is  not  the  scope  or  purpose  of  this 
bill.  The  husband  is  now  seeking  all 
the  relief  she  eould  ask,  and  improperly 
joins  her  with  him  in  the  effort  to  ob. 
tain  that  relief." 

3.  Xa. — Eli  v.  Gridley,  27  Iowa  376. 
Mich. — Shoemaker  *.  Collins,  49  Mieh. 
595,  14  N.  W.  559 ;  Shoemaker  v.  Gard- 
ner, 19  Mich.  96,  Tex. — Myers  v.  Evans, 
81  Tex.  317,  16  S.  W.  1060.  Vt.— Abell 
v.  Lothrop,  47  Vt.  375. 

See  Wisner  v.  Earnham,  2  Mich.  472, 
wherein  the  defendant  conveyed  certain 
premises  without  his  wife's  signature, 
and  a  judgment  creditor  of  the  de- 
fendant levied  upon  the  premises,  and 
filed  a  bill  in  aid  of  his  execution.  It 
was  contended  that  as  the  wife  did  not 
join  in  the  conveyance,  the  deed  was 
void,  and  that  she  was  entitled  to  be 
protected  in  her  enjoyment  of  the 
homestead  in  such  premises.  But  it 
was  held,  that  if  she  had  an  equitable 
interest  in  a  homestead  to  be  selected 
from  the  premises,  it  could  not  be  ad- 

Vol  XI 


382 


HOMESTEADS  AND  EXEMPTIONS 


permit  her  to  sue  alone  to  set  aside  a  defective  conveyance  of  the 
homestead,4  unless  he  has  abandoned  her,6  or  is  absent  from  the  state 
and  refuses  to  join  with  her  in  the  suit.6  Upon  the  death  of  the 
husband,  the  wife  may  assert  her  rights  in  the  homestead,7  provided 


judicated  in  that  suit,  but  that  she 
must  join  her  husband  in  a  cross-bill, 
and  so  bring  her  claim  before  the 
court. 

The  death  of  the  wife  pending  the 
suit  can  make  no  difference  if  a  child 
survives,  and  is  made  complainant  in 
its  mother's  place.  The  death  of  the 
wife  can  not  make  valid  what  was  void 
before.  Shoemaker  v.  Collins,  49  Mich. 
595,  14  N.  W.  559. 

4.  Ala. — Vancleave  v.  Wilson,  73 
Ala.  387  (where  title  to  the  property  is 
in  husband) ;  Seaman  v.  ZSTolen,  68  Ala. 
463  (and  there  is  no  allegation  that 
the  husband  fails  to  act  in  the  prem- 
ises). Cal. — Guiod  v.  Guiod,  14  Cal 
S06,  76  Am.  Dec.  440n;  Poole  v.  Ger- 
rard,  6  Cal.  71,  65  Am.  Dec.  481.  Miss. 
Scott  v.  Scott,  73  Miss.  575,  19  So.  589; 
Thorns  v.  Thorns,  45  Miss.  263.  Vt. 
Davis  v.  Andrews,  30  Vt.  678.  Wis. 
Green  v.  Lyndes,  12  Wis.  404,  wherein 
it  was  sought  to  set  aside  an  assign- 
ment, made  by  her  husband,  of  a  school 
land  certificate  to  land,  occupied  as  a 
homestead  by  the  husband  and  family 
at  the  time  of  the  assignment,  but  the 
court  held  that  she  had  no  such  inter- 
est or  title,  legal  or  equitable,  in  the 
certificates  as  entitled  her  to  have  them 
reassigned  and  delivered  up  to  her,  but 
that  the  assignment  being  void,  her 
proper  remedy  would  be  to  remain  vin, 
and  defend  the  possession  of  such  land 
as  a  homestead. 

Alimony.— The  wife's  right  to  ali- 
mony, where  the  bill  shows  this  right, 
supplies  the  interest  which  enables  her 
to  attack  the  conveyance  in  order  that 
the  property  thereby  conveyed  may  be 
subjected  to  her  claim.  Scott  v.  Scott, 
73  Miss.  575,  19  So.  589. 

Under  a  Michigan  statute,  providing 
that  in  cases  where  the  property  of  the 
husband  cannot  be  sold,  mortgaged,  or 
otherwise  encumbered,  without  the  con- 
sent of  the  wife,  or  when  his  property 
is  exempted  by  law  from  sale  on  exe- 
cution or  other  final  process  issued 
from  any  court  against  him,  his  wife 
may  bring  an  action  in  her  own  name, 
the  wife  may  bring  an  action  to  have 
the  homestead  set  off  as  against  a.  f  pre- 
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closure  under  a  mortgage  in  which  she 
did  not  join.  Such  action  is  not  pre- 
mature because  no  execution  has  been 
levied  on  the  premises,  and  no  sale  ad- 
vertised under  any  decree.  Comstock 
v.  Comstock,  27  Mich.  97. 

5.  In  Mix  v.  King,  55  111.  434,  where- 
in the  wife  brought  an  action  to  set 
aside  a  sale  under  foreclosure  pro- 
ceedings upon  a  mortgage  of  premises, 
wherein  the  homestead  was  not  released, 
and  it  was  contended  that  the  wife, 
"during  the  life  time  of  her  husband, 
cannot  sue,  and  that  the  homestead 
right  is  his  alone,  while  living."  The 
court  said:  "Under  such  construction 
the  statute  is  wholly  inoperative,  upon 
the  abandonment  of  the  wife  by  the 
husband.  He  may  leave  her  and  her 
children,  and  make  no  provision  for 
them,  and  the  strong  arm  may  deprive 
her  of  home,  and  she  is  without  rem- 
edy. Thus  the  beneficent  intention  of 
the  statute  will  be  entirely  frustrated, 
and  the  deserted  wife  and  abandoned 
children  are  without  the  protection,  of 
the  law.  We  cannot  agree  to  a  con- 
struction so  mischievous  in  its  effects, 
and  which  would  thwart  the  very  ob- 
ject of  the  law.  When  abandoned  and 
unprovided  for,  she  is  entitled  to  a 
standing  in  court,  to  have  her  wrongs 
redressed,  and  her  rights  maintained.'' 
See  also  Crutcher  v.  Sanders  (Tex.  Civ. 
App.),  145  S.  W.  658;  Haile  v.  Haile 
(Tex.  Civ.  App.),  93  S.  W.  435. 

6.  Kelley  v.  Whitmore,  41  Tex.  647, 
limiting  Murphy  v.  Coffey,  33  Tex.  508, 
wherein  is  laid  down  the  general  prop- 
osition that  the  wife  cannot  maintain 
a  suit  in  her  own  name  in  regard  to 
community  property,  her  husband  not 
being  made  a  party.  See  also  Seaman 
v.  Nolen,  68  Ala.  463. 

The  wife  cannot  maintain  a  cross- 
bill to  avoid  an  invalid  conveyance  ol 
the  homestead,  because  of  her  non- 
joinder in  the  deed  as  required  by  stat- 
ute, where  she  does  not  allege  that  tne 
husband  fails  to  act.  Seaman  V.  Molen, 
68  Ala.  463. 

7.  Atkinson  v.  Atkinson,  37  N.  H, 
434;  Davis  V.  Andrews,  30  Vt.  678, 
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the  right  of  homestead  was  not  lost  by  acquiring  another,  or  in  some 
other  way,  previous  to  the  conveyance  by  the  husband.8 

The  wife  has  such  an  interest  in  the  homestead  that  she  may,  in  an 
action  to  foreclose  a  mortgage  thereon  executed  by  the  husband  and 
herself,  set  up  as  a  defense  a  plea  of  usury  against  the  note  of  the 
husband,  for  which  the  mortgage  was  given  as  security.9 

The  wife  is  not  a  necessary  party  to  a  proceeding  to  enjoin  the  sale  of 
property  under  a  mortgage  executed  by  her  husband,  with  whom  she 
joined  for  the  purpose  of  releasing  her  homestead  interest.10 

Heirs  at  Law The  heirs  at  law  of  the  grantor  or  mortgagor  under 

a  conveyance  invalid  because  not  joined  in  by  the  wife  as  required 
by  statutes,  may  assert  their  rights  in  the  property,  independent  of 
the  administrator,11  and  maintain  ejectment  against  one  holding  under 
a  foreclosure  of  such  invalid  mortgage.12 

c.  Pleading.  —  If  it  otherwise  sufficiently  appears  from  a  bill  or 
complaint  that  a  contract  affecting  the  homestead  is  one  signed  by 
the  husband  alone,  it  is  not  necessary  to  set  out  the  contract  in  full 
or  in  substance,13  and  then  aver  its  invalidity  for  want  of  execution  by 
the  wife,14  but  the  complaint  must  show  that  the  premises  were  occupied 
as  a  homestead  at  the  time  of  the  husband's  conveyance,15  that  the  oc- 
cupants were  husband  and  wife,16  and  when  the  complaint  shows  a 
removal  from  the  premises  it  must  negative  an  abandonment  thereof.17 
There  is  no  necessity,  however,  where  it  is  sought  to  have  a  conveyance 
by  the  husband  and  wife  declared  a  mortgage,  and  to  recover  the 
property  conveyed,  to  allege  that  the  plaintiff  has  not  acquired  an- 


8.  Davis  v.  Andrews,  30  Vt.  678, 
wife  barred  in  particular  ease  by 
abandonment  previous  to  conveyance 
which  she  sought  to  invalidate. 

9.  Lyon  v.  Welsh,  20  Iowa  578. 

10.  Sloan  v.  Ooolbaugh,  10  Iowa  31. 

11.  Norris  v.  Duncan,   21   Tex.   594. 
Where  an  order  of  the  court  decreed 

a  title,  to  be  executed  by  the  admin, 
istratrix  to  land  belonging  to  the  home- 
stead of  the  deceased,  upon  proof  of  a 
verbal  sale  by  the  husband  without 
the  consent  of  the  wife  of  a  part  there- 
of, and  the  wife,  as  administratrix 
made  the  title,  the  heirs  after  her 
death  were  allowed  to  maintain  an  ac- 
tion to  revise  such  order.  Norris  «. 
Duncan,  21  Tex.  594. 

12.  Sherrid  v.  Southwick,  43  Mich. 
515,  5  N.  W.  1027,  whether  the  heir  is 
or  is  not  a  minor. 

13.  Evans  v.  Grand  Rapids,  etc.,  E. 
Co.,  68  Mich.  602,  36  N.  W.  687. 

";.  ,Evi*ns  v.  Grand  Eapids,  etc.,  Co., 
68  Mich.  602,  610,  36  N.  W.  687.  though 
it  may  be  better  pleading. 

In  such  case,  the  bill  needs  only  the 
averments  that  the  premises   are   the 


homestead  of  the  complainants;  that 
they  were  husband  and  wife,  and  were 
living  upon  the  land,  to  show  that  such 
contract  was  void,  as  against  the  home- 
stead, for  want  of  her  signature.  Evans 
v.  Grand  Eapids,  etc.  Co.,  68  Mich. 
602,  36  N.  W.  687,  wherein  a.  bill  was 
brought  to  enjoin  the  defendant  from 
further  trespassing  upon  the  home- 
stead of  complainants  and  the  defend- 
ant relied  upon  a  contract  giving  them 
a  right  of  way,  signed  only  by  the  hus- 
band. 

15.  Harper  v.  Forbes,  15  Cal.  202, 
where  occupancy  is  presumptive  evi- 
dence of  appropriation  as  a  homestead. 
See  also  Evans  <e.  Grand  Eapids,  etc., 
Co.,  68  Mich.  602,  36  N.  W.  687. 

As  to  method  of  pleading  homestead 
exemption  generally,  see  infra,  I,  H.  5. 

16.  Evans  v.  Grand  Eapids,  etc.,  Co., 
68  Mieh.  602,  36  N.  W.  687. 

17.  Such  a  complaint  showing  a  re- 
moval from  the  premises  and  alleging 
that  the  grantee  entered  into  possession 
under  the  husband's  conveyance,  dis- 
closes a  prima  facie  case  of  abandon- 
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other  homestead  since  the  date  of  the  deed,18  or  that  he  has  no  home- 
stead when  the  suit  is  begun,  as  these  are  matters  of  defense.19  A 
complainant,  seeking  to  cancel  a  mortgage  upon  his  homestead  as  a 
cloud  thereon,  upon  the  ground  that  it  is  not  properly  executed  must 
offer  in  his  bill  to  repay  what  he  has  received  under  and  in  faith  of 
the  mortgage  security.20 

Multifariousness,  — A  bill  by  the  wife  to  enjoin  an  action  of  eject- 
ment by  purchasers  under  a  conveyance  by  the  husband  in  fraud  of 
her  homestead  rights,  and  to  cancel  the  deed  as  a  fraud  is  not  multi- 
farious.21 

G.  Setting?  Homestead  Apaet  to  Deceased's  Family.  —  1.  Neces- 
sity for  Selection  and  Setting  Apart.  —  If  the  homestead  set  apart 
to  the  homestead  claimant  or  oecupied  by  him  in  his  lifetime  does 
not  exceed  in  value  or  area  the  legal  exemption  and  there  is  no  selection 
or  setting  apart  from  other  lands  to  be  made,  legal  proceedings  are 
not  essential  in  some  states  to  vest  or  perfect  the  right  of  exemption, 
but  it  attaches  by  the  force  and  terms  of  the  statute  itself.22    But, 


ment  which  must  be  negatived  by  aver- 
ments.    Harper  v.  Forbes,  15  Gal.  202. 

18.  Hays  v.  Hays,  66  lex.  606,  1  S. 
W.   895. 

19.  Hays  v.  Hays,  66  Tex.  606,  1  S. 
W.   895. 

20.  Grider  v.  American  Freehold,  etc. 
Co.,  99  Ala.  281,  291,  12  So.  775,  42 
Am.  St.  Rep.  58.  See  generally  the 
title  "Equity  Jurisdiction  and  Proced- 
ure." 

21.  Moseley  v.  Larson,  86  Miss:  288, 
38  So.  234.  See  generally  the  title 
'  'Multifariousness. ' ' 

22.  Ala. — Hodges  v.  Hodge's,  172  Ala. 
11,  54  So.  618;  Hall  <o.  Hall,  171  Ala. 
618,  55  So.  146  (as  is  the  case  where  de- 
cedent owns  no  other  real  estate  oi 
where  the  homestead  is  of  defined  lim- 
its and  is  disconnected  from  other 
lands) ;  Dickinson  v.  Champion,  167  Ala. 
613,  52  So.  445;  Faireloth  w.  Carro-ll, 
137  Ala.  243,  34  So.  182;  Newell  v. 
Johns,  128  Ala.  584,  29  So.  609;  Tartt 
v.  Negus,  127  Ala.  301,  28  So.  713; 
Quinn  v.  Campbell,  126  Ala,  280,  28  So. 
«76;  Brooks  v.  Jphns,  119  Ala.  412, 
24  So.  345;  Garland  v.  Bostick,  118  Ala. 
209,  23  So.  698.  HI. — Atherton  v. 
Hughes,  249  111.  317,  324,  94  N.  B.  546; 
Garwood  v.   Garwood,   244  111.   580,  91 

N.  E.  672.     Kan Sawin  v.  Osborn,  87 

Kan.  828,  126  Pac.  1074.  Mass.— Parks 
v.  Eeilly,  5  Allen  77,  widow  may  avail 
self  of  homestead  right  as  defense  to 
action  claiming  title  through  her  hus- 
band. Minn. — Wilson  v.  Proctor,  28 
Minn.  13,  8  N.  W.  830.    Mo.— Steepler 
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v.  Silberberg,  220  Mo.  258,  119  S.  W 
418;  Houf  v.  Brown,  171  Mo.  207,  214, 
71  S.  W.  125;,  Rogers  v.  Marsh,  73  Mo. 
64;  Brown  v.  Brown's  Admr.,  68  Mo. 
388.  N.  D.— Rev.  Code,  1905,.  §5073. 
Term. — Carver  v.  Maxwell,  110  Tenn. 
75,  21  S.  W.  752.  Tex.— Sossswan  v. 
Powell,  21  Tex.  664;  Ring  v.  Smith,  1 
White  &  W.  Civ.  Cas.,  §1115. 

Nature  of  Widow's  Right.— The 
homestead  right  of  a  widow  or  minor 
children  is  no  new  right  or  estate.  They 
have  no  general  right  of  selection  out 
of  the  whole  body  of  the  decedent's 
property.  Their  right  is  simply  a  trans- 
mission to  them,  or  continuance  in 
them,  of  the  same  right  previously  vest- 
ed in  the  decedent  and  his  family  at 
the  time  of  his  death.  The  right  vests 
in  the  widow  at  the  instant  of  the 
death  of  her  husband,  without  any  act 
of  selection  on  her  part,  or  order  of 
court,  although  one  or  both  of  these 
might  be  necessary  to  determine  the 
precise'  boundaries  of  the  homestead, 
where  it  was  a  part  of  a  tract  larger 
than  the  quantify  allowed  by  law.  In 
such  case  there  is  vested  in  the  widow, 
by  virtue  of  the  visible  occupancy  and 
use  thereof  by  herself  and  husband  be- 
fore his  death,  and  by  herself  after 
Ms  death,  a  homestead  right  or  es- 
tate in  the  'tract  of  land.  Wilson  v. 
Proctor,  28  Minn.  13,  8  N.  W.  S30. 

Where  the  whole  premises  do  not  ex- 
ceed in  value  the  homestead  estate, 
the  limits  of  the  estate  are  already 
fixed,  and  neither  the  widow  nor  wo 
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when  the  tract  exceeds  in  area  or  value,  the  legal  exemption  allowed, 
there  must  be  a  selection  and  designation  of  the  homestead  in  order 
to  fix  the  identity  thereof.23  If  no  homestead  has  been  selected  in  the 
statutory  manner  during  the  lifetime  of  deceased,  however,  the  stat- 
utes sometimes  provide  that  the  court  must  set  aside  a  homestead  to 
the  survivor  and  family  upon  application,24  and  cause  the  same  to  be 


heirs  can  have  an  allotment  out  of  the 
premises.  There  would  be  neither  rea- 
son nor  justice  in  a  rule  requiring  either 
party  to  incur  the  useless  expense  of 
a  proceeding  to  declare  an  existing  fact. 
Garwood  v.  Garwood,  244  111.  580,  91 
N.  E.  672. 

All  that  the  law  requires  in  such 
case  is  that  the  claim  should  be  asserted 
or  made  known,  before  the  personal 
representative  requires  dominion  over 
it  for  the  purpose  of  administration, 
or  some  creditor  procures  its  sale  for 
the  payment  of  debts.  Jarrell  v.  Payne, 
75  Ala.  577. 

Alabama, — While  it  may  not  be  nec- 
essary for  the  widow  to  institute  pro- 
ceedings in  the  probate  court  to  se- 
cure her  homestead  rights,  yet  the  stat- 
ute authorizes  such  proceedings,  and 
she  may  pursue  that  course  if  she 
chooses  to  do  so.  Hodges  v.  Birming- 
ham Securities  Co.  (Ala.),  65  So.  920; 
Tartt  v.  Negus,  127  Ala.  301,  28  So.  713. 
The  rule  that  no  selection  or  setting 
apart  by  the  widow  is  necessary  is 
only  applicable  as  to  the  creditors  of 
the  decedent,  however.  By  express  pro- 
vision of  statute,  it  is  a  condition  pre- 
cedent to  a  vesting  of  the  absolute 
title  in  the  widow  or  minor  children, 
one  or  both,  as  against  the  other  heirs 
of  the  decedent,  the  homestead  must 
notonly  be  set  apart,  but  it  must  be 
judicially  ascertained  that  it  was  all  of 
the  real  estate  owned  by  the  decedent 
at  the  time  of  his  death,  and  was  not 
greater  in  value  than  the  statutory  ex- 
emption. .Miles  v.  Lee  (Ala.),  61  So. 
914.  ' 

23.  Ala.— Newell  v.  Johns,  128  Ala. 
584,  29  So.  609;  Jarrell  «.  Payne,  75  Ala. 
577.  HI.— Garwood  v.  Garwood,  244  111. 
580,  91  N.  E.  672.  Minn.— Wilson  v. 
Proctor,  28  Minn.  13,  8  N.  W.  830. 

This  is  indispensable,  though  there  is 
no  express  direction  or  provision  for 
selecting  the  homestead  by  or  for  the 
widow  or  minor  children,  when  the 
family  resided  on  the  homestead  at  the 
™e  of  the  husband's  death,  "for 
otherwise  it  can  not  be  known  of  what 


the  homestead  consists,  nor  whether  the 
claim  is  excessive."  Jarrell  v.  Payne, 
75  Ala.  577. 

"The  purpose  of  a  selection  by  the 
widow  or  family,  or  of  an  order  of  the 
probate  court  setting  apart  a  home- 
stead to  them,  is  not  to  vest  title  in 
her  or  them,  for  that  is  already  done 
by  law.  The  only  object  of  such  selec- 
tion or  order  is  to  determine  whether 
there  is  any  excess  which  may  be  the 
subject  of  administration,  ,  and  to  as- 
certain the  exact  boundaries  or  limits 
of  such  excess."  Wilson  v.  Proctor,  28 
Minn.  13,  8  N.  W.  830.  See  also  Gar- 
wood v.  Garwood,  244  111.  580,  91  N.  E. 
672. 

It  is  the  duty  of  the  administrator, 
if  he  desires  to  assert  his  right  to  the 
remainder  of  the  tract  for  the  pur- 
pose of  administration  to  call  on  the 
widow  to  designate,  by  selection,  the 
boundaries  of  her  homestead,  or  take 
some  other  steps  to  have  the  boundaries 
of  her  homestead  determined  and  fixed, 
so  as  to  ascertain  what  part  of  the 
tract  he  is  entitled  to  the  possession 
and  control  of  as  administrator.  Wil- 
son v.  Proctor,  28  Minn.  13,  8  N.  W. 
830. 

24.  Cal.— Code  Civ.  Proc,  1909, 
§1465;  Estate  of  Firth,  145  Oal.  236, 
78  Pae.  643;  Otto  v.  Long,  144  Cal.  144, 
77  Pac.  885;  In  re  Still,  117  Cal.  509,  49 
Pac.  463;  Est.  of  Schmidt,  94  Cal.  334, 
29  Pac.  714;  Idaho  Kev.  Codes,  1908, 
§5441;  Cougbanour  v.  Hoffman's  Estate, 
2  Idaho  267,  13  Pae.  231. 

The  court  has  no  discretion  to  deny 
the  right  of  the  widow  and  minor  chil- 
dren to  a  homestead  out  of  the  estate. 
In  re  Still,  117  Cal.  509,  49  Pac.  463, 
citing  In  re  Davis,  69  Cal.  458,  10  Pac. 
671;  Estate  of  Ballentine,  45  Cal.  696. 

"May"  as  "Shall."— Under  the 
early  Practice  Acts  providing  that 
the  court  or  probate  judge  "may  set 
apart"  on  application  a  homestead, 
etc.,  it  was  held  that  whenever  a  proper 
application  was  made  for  the  setting 
apart  of  a  homestead  "may"  was  to 
be  construed  as  "shall,"  and  the  court 
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recorded  ;26  but  unless  a  statute  authorizes  it,  there  can  be  no  home- 
stead set  aside  to  the  survivor  where  none  has  been  selected  and  de- 
clared during  the  deceased's  lifetime.26  Until  the  court  sets  aside 
the  homestead  under  such  statutory  provisions,  no  homestead  exists.2' 
2.  Time  for  Setting  Apart.  —  If  no  homestead  was  set  apart  during 
the  life  of  the  husband,  under  some  statutes,  such  homestead  should 
be  set  apart  upon  the  return  of  the  inventory  of  the  estate  ;28  but,  if 
not  then  done,  it  may  be  done  at  any  subsequent  time  during  ad- 
ministration, upon  proper  application,29  as  long  as  the  petition  or  bill 
is  filed  before  final  distribution.30 


had  no  discretion  to  refuse  the  applica- 
tion. Estate  of  Ballentine,  45  Cal.  696; 
Estate  of  Walley,  11  Nev.  260. 

The  widow  and  minor  children  do  not 
■lose  their  right  to  a  homestead  when, 
as  administratrix,  she  procures  an  order 
of  sale  of  the  property,  which,  how- 
ever, was  never  sold  under  such  order. 
In  re  Still,  117  Cal.  509,  49  Pac.  463. 

A  separation  agreement  waiving  the 
right  to  the  homestead  during  life,  pre- 
cludes setting  apart  a  homestead  after 
death.  Wickersham  v.  Comerford,  96 
Cal.  433,  31  Pac.  358. 

The  fact  that  the  minors  were  tem- 
porarily absent  from  the  state  at  the 
time  the  petition  was  heard,  does  not 
deprive  them  of  the  right  to  have  a 
homestead  set  apart,  or  tak'e  from  the 
court  the  power  to  make  the  order. 
Estate  of  Pohlman  2  Cal.  App.  360,  84 
Pac.  354. 

25.  Cal.  Code,  Civ.  Proc,  §1465; 
Otto  «.  Long,  144  Cal.  144,  77  Pac.  885; 
In  re  Still,  117  Cal.  509,  49  Pac.  463; 
Est.  of  Schmidt^  94  Cal.  334,  29  Pac. 
714;  Idaho  Eev.  Codes,  1908,  §5441. 

Failure  To  Record. — "The  provision 
of  the  code,  that  the  court  shall '  select, 
designate  and  set  apart,  and  cause  to 
be  recorded,  a  homestead,'  does  not 
make  the  recordation  of  the  order  a 
necessary  part  of  the  process  of  creat- 
ing a  probate  homestead.  There  is 
not  in  section  1465  of  the  code  of 
civil  procedure,  providing  for  the  crea- 
tion of  probate  homesteads,  as  there  ia 
in  section  1265  of  the  Civil  Code,  re- 
lating to  ordinary  homesteads,  a  pro- 
vision declaring,  in  effect,  that  the 
homestead  does  not  come  into  exist- 
ence until  the  declaration  is  filed  for 
record.  The  probate  homestead  is  the 
creation  of  the  court,  and  its  exist- 
ence is  complete  when  the  court  has 
concluded  its  action.  The  subsequent 
act  of  recording  is  ministerial  only,  and 
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must  take  place  after  the  action  of 
the  court  is  completed  by  the  making  of 
the  order.  The  provision  for  record, 
ing  it  in  the  recorder's  office  is  mani- 
festly nothing  more  than  a  direction 
for  the  preservation  of  an  additional 
record,  to  impart  notice  to  third  per- 
sons." Otto  m.  Long,  144  Cal.  144, 
147,  77  Pac.  885.' 

26.  In  re  Lloyd's  Estate,  34  Wash. 
84,  74  Pac.  1061. 

27.  Estate  of  Boland,  43  Cal.  640, 

28.  In  re  Still,  117  Cal.  509,  49  Pac. 
463  (under  Code  Civ.  Proc,  §1465); 
Idaho  Eev.  Codes,  1908,  §5441. 

29.  In  re  Still,  117  Cal.  509,  49  Pat 
463  (under  Code  Civ.  Proc,  §1465); 
Idaho  Eev.  Codes,  1908,  §5441. 

Where  the  administration  of  the  es- 
tate is  not  yet  closed,  an  application 
by  a  minor  child  for  a  homestead  does 
not  come  too  late  though  made  after 
a  family  allowance,  since  a  family  al- 
lowance made  before  the  homestead  is 
set  apart  is  made  subject  to  the  right 
of  the  designated  beneficiaries  to  have 
a  homestead  set  apart  for  their  benefit. 
In  re  Still,  117  Cal.  509,  514,  49  Pac. 
463. 

30.  Chamboredon  v:  Fayet,  176  Ala. 
'211,  57  So.  845  (Code  1907,  §4197). 
Selection  must  be  made  before  prop- 
erty has  been  subjected  to  the  pay- 
ment of  debts  or  sold  for  distribution. 

Laehes  of  the  widow,  or  of  the  guard- 
ian for  the  minor  children,  short  of  the 
period  fixed  by  the  statute,  cannot 
operate  as  a  waiver  or  loss  of  the  right. 
Chamboredon  v.  Fayet,  176  Ala.  211,  »' 
Sk>.  845.  . 

A  voluntary  distribution  is  not  a  final 
distribution  by  any  order,  decree  or 
judgment  of  a  court  as  contemplated  by 
the  term  final  distribution.  Chambore- 
don v.  Fayet,  176  Ala.  211,  57  So.  84o. 

An  application  for  homestead  after 
sale  by  the  widow,  but  before  payment 
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3.    Allotment  and  Setting  Apart.  —  a.  Jurisdiction.  —  (I.)    Generally. 

The  particular  court  having  jurisdiction  to  set  aside  the  homestead 
to  the  widow 'and  minor  children  is  governed  by  the  statutes  of  the 
several  states,31  but  is  usually  conferred  upon  the  court  having  juris- 
diction in  matters  of  probate  and  the  settlement  of  estates.32  "Where 
the  power  to  set  aside  the  homestead  to  the  minor  children  of  a  de- 


of  purchase  priee,  where  the  statute 
provides  that  upon  insolvency  of  the 
estate  if  it  becomes  neeessary  to  sell 
the  real  estate,  a  homestead  of  a  cer- 
tain amount  shall  be  set  aside  to  the 
widow,  which  shall  vest  a  fee  in  her, 
is  not  too  late  as  until  the  report  of 
insolvency,  the  widow  could  not  well 
act.  McCuan  v.  Turrentine,  48  Ala. 
68. 

31.    See  the  statutes. 

Justice  of  the  peace  has  no  jurisdic- 
tion to  allot  a  homestead  to  a  widow, 
and  an  allotment  by  him  is  void.  Will- 
iams v.  Whitaker,  110  N.  C.  393,  14  S. 
E.  924. 

In  South  Carolina,  the  court  of  com- 
mon pleas  or  circuit  court  has  no  orig- 
inal jurisdiction  to  determine  the  widow 
and  children's  right  to  a  homestead. 
Ex  parte  Worley,  49  S.  O.  41,  57,  26  S. 
E.  949;  McMaster  v.  Arthur,  33  8.  C. 
512,  12  S.  E.  308;  Munro  v.  Jeter,  24 
S.  C.  29;  Scruggs  v.  Foot,  19  S.  C.  274, 
279;  Ex  parte  Lewie,  17  S.  C.  153.  But 
see  Howze  v.  Howze,  2  S.  C.  229,  under 
the  early  statute  of  that  state,  holding 
that  when  no  special  mode  of  proceed- 
ing is  pointed  out  by  the  statute,  the 
circuit  court  is  competent  through  its 
general-  jurisdiction,  to  afford  relief. 

But  where  it  becomes  necessary  to 
determine  the  right  of  homestead  in  a 
ease  properly  pending  therein,  such 
courts  have  jurisdiction  to  determine 
the  right  of  homestead.  Ex  parte  Wor- 
ley, 49  S.  C.  41,  57,  26  S.  E.  949.  See 
also  Munro  v.  Jeter,  24  S.  C.  29  (pro- 
ceeding to  marshal  assets),  and  Swan- 
dale  v.  Swandale,  25  S.  C.  389.  The 
clerk  of  the  court,  however,  has  no  au- 
thority to  act  judicially  in  the  matter. 
Ex  parte  Worley,  49  S.  C.  41,  26  S.  E. 
949;  Ex  parte  Brown,  37  S.  0.  181,  15 
S.  E.  926. 

32.  Ala— Code,  1907,  §4224  (probate 
court  of  decedent's  residence  at  time 
of  death);  Dickinson  v.  Champion,  167 
Ala.  613,  52  So.  445;  Chamblee  v.  Cole, 
128  Ala.  649,  30  So.  630.  Ark.— Bur- 
tm  V'  A-PPers°ni  52  Ark.  213,  12  S.  W. 
559,   probate    court.    Cal.— Estate    of 


Niccolls,  164  Cal.  368,  129  Pac.  278; 
Estate  of  Firth,  145  Cal.  236,  78  Pac. 
643;  Kearney  v.  Kearney,  72  Cal.  591, 
15  Pac.  769;  Est.  of  Burton,  64  Cal. 
428,  1  Pac.  702;  Chalmers  v.  Stockton 
Bldg.  &  Loan  Soc,  64  Cal.  77,  28  Pac. 
59  (superior  court,  sitting  as  probate 
court).  Mass. — Woodward  v.  Lincoln,  9 
Allen  239,  probate  court.  Mo. — Miller 
v.  Schuebly,  103  Mo.  368,  15  S.  W. 
435;  Brown  v.  Brown's  Adrar.,  68  Mo. 
388,  (probate  court).  Neb. — In  re  Es- 
tate of  Eobertson,  86  Neb.  490,  125 
ST.  W.  1093;  Tyson  v.  Tyson,  71  Neb. 
438,  9S  N.  W.  1076;  Guthman  v.  Guth- 
man,  18  Neb.  98,  24  N.  W.  435  (county 
court,  by  virtue  of  its  general  jurisdic- 
tion in  matters  of  probate  and  the  set- 
tlement of  estates).  N.  H. — Judge  of 
Probate  v.  Simonds,  46  N.  H.  363;  Nor- 
ris  v.  Moulton,  34  N.  H.  392  (judge  of 
probate  authorized  to  assign  the  wid- 
ow's homestead  under  the  provision  of 
the  statute  (Bev.  Stat.  Ch.  167),  which 
gives  him  jurisdiction  to  cause  the 
dower  and  share  of  the  widow,  and 
the  shares  of  any  or  all  of  the  heirs 
or  devisees  in  the  real  estate  of  any 
person  deceased  to  be  divided  and  as- 
signed to  them  in  severalty).  S.  C. 
Ex  parte  Lewie,  17  S.  C.  153;  Moore  v. 
Parker,  13  S.  C.  486  (probate  court). 
Tenn. — Bhea  v.  Meridith,  6  Lea  605. 
Tex. — Yarboro  v.  Brewster,  38  Tex. 
397;  Wood  v.  Wheeler,  7  Tex.  13  (pro- 
bate court).  Vt. — Byram  v.  Heirs  of 
Byram,  27  Vt.  295,  probate  court.  Wash. 
Smith  v.  Ferry,  43  Wash.  460,  86  Pac. 
658,   probate    court. 

During  Administration  of  Estate. 
Where  the  probate  court  is  given  jur- 
isdiction to  set  apart  the  homestead  of 
the  widow  when  the  estate  is  under- 
going administration,  after  the  admin- 
istration is  finally  settled  and  the  ad- 
ministrator discharged,  its  jurisdiction 
ceases,  and  a  decree  of  the  probate 
court  setting  the  homestead  aside  is 
coram  non  judice.  Miles  v.  Lee  (Ala.), 
61  So.  915. 

Order  Requiring  Surrender  of  Pos- 
session.— Where  the  claimant  is  not  in 

Vol.  XI 


388 


HOMESTEADS  AND  EXEMPTIONS 


ceased  person  is  vested  by  the  statute  in  the  probate  court,  a  court  at 
law  has  no  jurisdiction,  in  an  action  of  ejectment  brought  by  the 
administrator,  to  set  apart  premises  as  a  homestead.33 

Equity.  —  Jurisdiction  to  set  aside  a  homestead  to  the  survivor  and 
family  of  deceased  has  been  expressly  given  to  courts  of  equity  in 
some  states,34  but  even  without  express  statutory  provisions,  since  equity 
has  jurisdiction  generally  to  supply  the  omissions  and  defects  of  legal 
procedure  when  necessary  to  accomplish  the  ends  of  the  law  and  to 
the  due  administration  of  justice,  a  court  of  equity,  if  no  other 
method  has  been  provided  to  set  aside  a  homestead  to  the  survivor 
or    minor    children,    will    assume    jurisdiction    for    that   purpose.85 


possession,  the  probate  court  may  make 
an  order  requiring  the  surrender  of  pos- 
session. An  action  of  ejectment  need 
not  be  resorted  to.  Brown  v.  Brown's 
Admr.,  68  Mo.  388. 

Possession  of  Other  Residence. — The 
jurisdiction  of  a  probate  court  to  set 
aside  a  homestead  to  the  surviving 
wife  is  not  subject  to  the  condition  that 
she  does  not  have  any  other  property, 
or  any  other  property  fit  to  live  in,  un- 
less she  already  has  -a.  legal  homestead. 
Estate  of  Firth,  145  Cal.  236,  78  Pac. 
643. 

To  oust  the  court  of  such  jurisdiction, 
the  right  of  the  widow  must  be  dis- 
puted by  presenting  an  issue  of  fact, 
whieh,  if  established  by  proof,  would 
defeat  her  claim,  and  such  issue  must 
be  one  which  the  county  court,  by  its 
organization  is  unable  to  try.  Tyson  v. 
Tyson,  71  Neb.  438,  98  N.  W.  1076. 

A  statute  providing  that  homestead 
to  a  widow  "shall  be  assigned  and  set 
apart  in  the  same  manner  as  dower  is 
now  assigned  and  set  apart,  and  by  the 
same  commissioners,  though  it  does  not 
expressly  confer  jurisdiction  upon  the 
probate  court,  authorizes  such  court  to 
assign  and  set  apart  the  homestead  if 
the  probate  court  has  jurisdiction  to  set 
off  dower.  Rhea  v.  Meridith,  6  Lea 
(Tenn.)  605.  But  if  the  probate  court 
has  jurisdiction  to  set  off  dower  only 
where  her  right  is  uncontested  by  the 
heirs  and  devisees,  the  same  limitation 
applies  to  homestead.  Mereier  v.  Chace, 
9  Allen  (Mass.)  242;  Woodward  v.  Lin- 
coln, 9  Allen  (Mass.)  239;  Lazell  v. 
Lazell,  8  Allen  (Mass.)  575.  Compare 
Norris  v.  Moulton,  34  N.  H.  392. 

Where  Title  Is  Involved. — The  pro- 
bate court  has  no  jurisdiction  of  an 
action  to  recover  a  homestead  held  by 
the  heirs  as  having  been  abandoned  by 
the   widow,    since   such   court    has   no 
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jurisdiction  to  try  title  to  land.  James 
v.  James,  72  Ark.  329,  80  S.  W.  148.  ' 
The  question  of  the  superiority  of 
the  widow's  allowance  in  lieu  of  a 
homestead,'  over  the  state's  claim  for 
taxes  due  thereon,  must  be  determined 
in  the  probate  court,  not  in  the  dis- 
trict court  in  a  suit  to  foreclose  the 
tax  lien.  State  v.  Jordan,  25  Tex.  Oiv. 
App.  17,  59  S.  W.  826,  60  S.  W.  1008. 

33.  Richards  v.  Wetmore,  66  CaL 
365,  5  Pac.  620. 

34.  Chamboredon  v.  Fayet,  176  Ala, 
211,  57  So.  845  (Code,  _  1907,  §4197, 
authorizes  court  of  equity  to  allow 
$2000  in  lieu  of  homestead) ;  Barco  v. 
Fennell,  24  Fla.  378,  5  So.  9  (under  §2, 
c.  3246,  p.  63,  act,  1881,  §54,  p.  166, 
McClellan's  Dig.,  Laws  of  Florida,  pro- 
viding that  "the  circuit  courts  of  the 
State  of  Florida,  and  the  judges  thereof, 
shall  have  equity  jurisdiction  upon  bill 
filed,  to  order,  adjudge. and  decree  the 
setting  aside  the  homestead  exemp- 
tions, .   .   .  "). 

35.  Wardell  v.  Wardell,  71  Neb.  774, 
99  N.  W.  674. 

When  a  husband  dies,  the  owner  of 
a  tract  of  land  selected  and  occupied 
by  himself  and  family  as  a  homestead, 
but  which  exceeds  the  value  limited 
by  the  statute,  and  which  is  so  situated 
that  the  dwelling  house  and  the  grounds 
upon  which  it  stands,  to  the  value  of 
the  homestead  exemption,  cannot  be 
set  apart  from  the  residue  of  the  tract, 
the  district  court  has  jurisdiction,  in 
equity,  upon  application  of  the  admin- 
istrator, to  decree  the  sale  of  the  whole 
tract  for  the  payment  of  the  debts  ol 
the  deceased,  and  to  direct  that  oi 
the  proceeds  of  the  sale,  the  value  ol 
the  statutory  exemption  shall  be  in- 
vested at  interest  during  the  hie  or 
the  widow,  the  interest  and  income 
thereof  to  be  paid  to  her  for  her  own 
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Statutes  providing  for  relief  in  a  court  of  chancery  in  certain  cases 
where  the  homestead  cannot  be  conveniently  set  out  in  severalty,  apply 
as  well  to  the  homestead  left  by  a  deceased  person,  as  to  that  of  per- 
sons in  life,36  and  enable  a  court  of  chancery  to  determine  the  right 
of  the  widow  and  children  to  the  homestead.37 

(II.)  Nature  and  Extent  of  Jurisdiction — In  the  exercise  of  this  juris- 
diction, the  probate  court  in  some  states  is  a  court  of  limited  jurisdic- 
tion,88 and  the  necessary  jurisdictional  facts  must  appear  of  record 
in  order  to  validate  its  judgments.39  While  the  court  may  examine 
into  the  title  to  a  given  parcel  of  the  real  estate  mentioned  in  the 
inventory  of  the  estate  as  a  basis  for  the  exercise  of  its  discretion  in 
selecting  one  parcel  or  the  other  as  a  homestead,40  it  has  no  jurisdic- 
tion, in  a  proceeding  of  such  character,  to  determine  the  title  to  the 
property,41  or  the  validity  of  any  claim  of  title  adverse  to  that  of 


use  until  her  death,  and  upon  the  hap- 
pening of  that  event  the  principal  to 
descend  as  in  case  of  other  such  ex- 
emptions. Wardell  v.  "Wardell,  71  Neb. 
774,  99  N.  W.  674. 

A  statute  providing  for  the  assign- 
ing of  the  homestead  to  the  widow  and 
minor  children  by  appraisers  appointed 
on  the  petition  of  the  executor  or  ad- 
ministrator, to  sell  the  lands  of  the 
decedent,  to  pay  debts,  does  not  cover 
an  application  by  the  exeeutor  or  ad- 
ministrator to  sell  under  the  terms  of 
a  will  authorizing  a  sale  of  all  the 
property  of  the  testator  for  the  pay- 
ment of  debts,  and  in  such  case,  a 
court  of  chancery,  acting  in  analogy  to 
the  statute,  can  furnish  relief  and  as- 
sign the  homestead.  Wanzer  v.  Widow, 
2  Ohio  Dec.  (Reprint)    323. 

Where  it  is  provided  that  upon  a 
judicial  ascertainment  of  the  insolv- 
ency of  a  decedent's  estate  his  home- 
stead shall  vest  in  his  wife  or  minor 
children  in  fee,  since  the  judicial  as- 
certainment required  is  not  limited  to 
a  decree  based  only  upon  the  report 
of  the  personal  representative,  whose 
duty  it  is  to  report  upon  the  solvency 
or  insolvency  of  the  estate,  in  a  proper 
caBe,  a  court  of  equity  will,  in  the  ab- 
sence of  an  adequate  remedy  in  the 
probate  court,  if  administration  is  pend- 
ing there,  grant  relief,  to  the  purpose 
that  the  enlarged' estate  in  the  home- 
stead may  be  vested.  0  'Daniel  v.  G-ay- 
aor,  150  Ala.  205,  42  So.  205. 

36.  Chaplin  v.  Sawyer,  35  Vt.  286, 
nnder  Acts  of  1857,  No.  28,  p.  39. 

37.  Lindsey  v.  Brewer,  60  Vt.  627, 
»m       329;  ChaPlil1  »•  Sawyer,  35  Vt. 


Nor  is  it  requisite  to  the  jurisdiction 
of  the  court  of  chancery  under  such 
statute  that  the  probate  court  should 
first  adjudge  that  there  is  a  homestead 
in  the  deceased  person's  estate.  Chap- 
lin v.  Sawyer,  35  Vt.  286. 

38.  Chamblee  v.  Cole,  128  Ala.  649, 
30  So.  630. 

39.  Chamblee  «.  Cole,  128  Ala.  649, 
30  So.  630. 

Where  the  probate  court  is  author- 
ized to  make  an  allotment  before  ad- 
ministration when  the  homestead  tract 
does  not  exceed  a  certain  area,  a  peti- 
tion for  allotment  filed  before  admin- 
istration showing  that  the  homestead 
tract  at  the  time  of  the  husband's 
death  exceeded  in  area  the  legal  ex- 
emption, shows  that  the  court  had  no 
jurisdiction  to  make  an  order,  and  such 
order  is  void.  James  v.  Clark,  89  Ala. 
606,  7  So.  161. 

40.  Estate  of  Burton  v.  Leach,  64 
Cal.  428,  1  Pac.  702. 

41.  Estate  of  Nieeolls,  164  Cal.  368, 
129  Pac.  278;  Estate  of  Pirth,  145  Cal. 
236,  78  Pac.  643;  Estate  of  Burton,  64 
Cal.  428,  1  Pac.  702;  Estate  of  Moore, 
57  Cal.  437;  Draper  v.  Clayton,  87  Neb. 
443,  127  N.  W.  369,  29  L.  E.  A.  (N.  S.) 
153.  Compare  James  i).  James,  72  Ark. 
329,  80  S.  W.  148. 

As  has  been  said  in  the  Estate  of 
Moore,  57  Cal.  437,  a  probate  home- 
stead is  not  an  estate,  either  at  law  or 
in  equity;  any  question,  therefore,  as 
to  the  title  of  the  property  out  of  which 
the  homestead  may  be  set  apart  must 
be  tried  and  determined  in  another 
forum.     Est.  of  Burton,  63  Cal.  36. 

"It  (the  probate  court)  determines 
merely,  that  the  parcel  named  is  select- 
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the  estate.42  Under  some  statutes  the  homestead  does  not  constitute 
part  of  the  assets  of  the'  estate,  and  the  probate  court  has  no  control 
over  the  homestead,  after  setting  it  apart  to  the  deceased's  family." 
b.  Method  of  Asserting  Bight  to  and  Applying  for  Allotment. 
(I.)  In  General. — What  Law  Governs.  —While  the  extent  of  the  home- 
stead, which  the  survivor  takes,  is  governed  by  the  law  in  force  at  the 
time  of  the  decedent's  death,  the  manner  of  asserting  and  contesting 
the  right  is  governed  by  the  law  in  force  at  the  time  the  homestead 
is  set  apart.44 

How  Eight  Asserted.  —  The  statutes  generally  provide  for  the  setting 
apart  of  the  homestead  to  the  surviving  widow  and  minor  children 
upon  a  petition  therefor.45  A  verbal  application  is  insufficient  under 
such  provisions.4*  A  statutory  proceeding  by  petition  to  the  court  for 
partition  is  an  appropriate  proceeding  by  the  widow  to  obtain  an 
assignment  of  her  homestead,47  or  she  may  assert  her  right  thereto 


ed  from  the  estate  of  the  deceased 
(whatever  his  interest  therein  may 
have  been)  and  who  are  the  person's 
entitled  to  the  benefit  of  the  home- 
stead selection.  .  .  .  Title  to  real  es- 
tate cannot  be  tried  in  such  proceed- 
ing." Estate  of  Niccolls,  164  Oal.  368, 
129  Pac.  278;  Estate  of  Burton,  64  Cal. 
428,  1  Pac.  702. 

Whether  the  widow  succeeds  to  the 
homestead  in  her  own  rights  or  in 
trust  for  the  children  of  deceased,  is 
a  question  to  which  the  jurisdiction  of 
the  probate  court  does  not  extend.  In  re 
Tompkins,   12    Cal.   114. 

42.  Estate  of  Niccolls,  164  Cal.  368, 
129  Pac.  278;  Est.  of  Burton  v.  Leach, 
64  Cal.   428,   1  Pac.   702. 

It  has  no  jurisdiction  to  adjudicate 
that  mortgages  upon  the  homestead  are 
subsisting  liens  and  encumbrances,  and 
set  apart  the  homestead  to  the  widow 
subject  thereto.  The  validity  of  such 
mortgages  is  proper  subject  in  proceed- 
ings for  foreclosure — not  in  probate 
proceedings  for  setting  apart.  Chal- 
mers v.  Stockton  Bldg.  &  Loan  Soc,  64 
Oal.  77,  28  Pac.  59. 

43.  Estate  of  ■  Hardwick,  59  Cal. 
292;  Schadt  a.  Heppe,  45  Cal.  433;  In 
re  Orr,  29  Cal.  101;  In  re  James,  23 
Cal.  415;  In  re  Tompkins,  12  Cal.  114. 

By  being  so  set  apart  the  property 
constituting  the  homestead  is  excluded 
from  the  jurisdiction  of  the  court,  and 
it  is,  therefore,  improper  for  the  court 
to  make  any  further  order  in  relation 
to  it.    Estate  of  Hardwick,  54  Cal.  292. 

44.  Dossey  v.  Pitman,  81  Ala.  381, 
2  So.  443. 

45.  Ala. — Chamboredon  v.  Fayet,  176  I 
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Ala.  211,  57  So.  845;  Singo  v.  McGhee, 
160  Ala.  245,  49  So.  290;  Cotton  1>.  Hol- 
loway,  96  Ala.  544,  12  So.  172.  Cal. 
Code  Civ.  Proc,  §1465  (statute  in  force, 
as  amended  in  1909).  See  Demartin  ft 
Demartin,  85  Cal.  71,  24  Pac.  594;  Tyr- 
rell v.  Baldwin,  78  Cal.  470,  21  Pac.  116; 
Cameto  v.  Dupuy,  47  Cal.  79.  Va.— Code, 
1904,  §3636. 

"May"  as  "Shall."— Under  a  stat- 
ute which  provides  that  the  court 
"may"  on  petition  therefor,  set  apart 
the  homestead  to  the  survivor,  the  word 
"may"  is  to  be  construed  as  "shall." 
Demartin  v.  Demartin,  85  Cal.  71,  24 
Pac.  594;  Tyrrell  v.  Baldwin,  78  Cal. 
470,  21  Pac.  116. 

Under  the  Missouri  statute,  provid- 
ing that  the  dower  rights  must  be  di- 
minished by  the  widow's  homestead,  tie 
proceeding  to  set  aside  dower  and 
homestead  is  one  cause  of  action  and 
may  be  framed  in  one  count.  And  the 
widow  cannot  seek  dower  in  one  coun 
irrespective  of  the  homestead,  and 
homestead  in  another  count.  Bryan  t. 
Ehoades,  96  Mo.  485. 

No  application  necessary  under  form; 
er  statutes.  Demartin  v.  Demartin,  8» 
Cal.  71,  24  Pac.  594;  Connell  V.  Chand- 
ler, 11  Tex.  249. 

Demand.— in  the  absence  of  statute, 
a  demand  that  the .  homestead  be  as- 
signed  to  the  widow  is  not  a  prerequ  - 
site  to  filing  a  petition  for r  assignment 
Atkinson  v.  Atkinson,  40  N.  H.  249,  (7 
Am.  Dec.  712. 

46.  Cameto  v.  Dupuy,  47  Cal.  i9. 

47.  Atkinson  «.  Atkinson,  37  N.  H. 
436. 
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m  answer  to  a  bill  brought  by  the  heirs  for  partition  and  assignment 
-of  dower,48  partition  being  a  proper  proceeding  in  which  to  assign 
homestead  to  the  widow.49  Though  the  claim  may  also  be  asserted 
by  answer  to  a  suit  in  ejectment,50  ejectment  will  not  lie  upon ,  the 
part  of  the  widow  or  minor  children  to  recover  the  homestead.61 

A  till  in  equity  is  the  appropriate  manner  of  having  the  homestead  set 
apart  to  the  survivor  and  children  of  deceased,  under  some  statutory 
provisions,52  or  to  secure  a  statutory  allowance  in  lieu  thereof,53  but 
even  in  the  absence  of  such  statutory  provisions,  where  the  homestead 
occupied  and  owned  by  the  deceased  exceeds  in  value  the  statutory 
exemption,  a  bill  in  equity  is  a  proper  remedy  to  have  the  homestead 
of  the  proper  value  set  off,54  or  where  the  husband  and  father  dies 
pending  proceedings  upon  his  application  for  a  homestead,  a  bill  in 
equity  will  lie  at  the  instance  of  the  widow  and  children  to  have  them 
subrogated  to  the  rights  of  the  applicant  and  to  enforce  their  right  to 
the  homestead.55 

In  Absence  of  statute.  —  Though  a  statute  does  not  provide  a  mode  of 
procedure  for  the  setting  aside  of  a  homestead  to  the  widow,  a  court  of 
equity  may  supply  the  omission  and  adopt  such  methods  of  practice 
and  procedure  as  are  customary  with  it,  and  adapted  to  the  situation 
and  the  accomplishment  of  the  desired  end,56  and  need  not  appoint 
appraisers  and  follow  the  provisions  of  the  statute  as  in  the  case  of 
applications  during  the  lifetime  of  deceased.57 

Schedule.  —  Under  the  statutes  of  one  state,  the  widow  may  assert  her 
claim  to  homestead  by  simply  returning  a  proper  schedule  to  the  ordi- 
nary and  having  it  recorded.58 


1 48.    Knapp  v.  Gass,  63  111.  492. 

Indeed,  if  the  widow  is  a  party  to  a 
partition  suit  in  which  premises  are 
involved,  she  should  interpose  her  home- 
stead claim  as  a  defense,  or  it  will  be 
barred  by  the  decree.  Hoback  v.  Ho- 
back,  33  Ark.  399;  "Wright  v.  Dunning, 
46  111.  271,  92  Am.  Dec.  257. 

Failure  on  the  part  of  the  complain 
ant  to  reply  to  the  claim  set  up  in  the 
answer,  is  an  admission  by  complain- 
ant that  the  widow  had  a  homestead 
right  in  the  premises.  Knapp  v.  Gass, 
63  m.  492. 

Though  the  widow  makes  no  answer 
to  a  bill  for  partition,  which  alleges 
that  she  is  entitled  to  a  homestead  in 
the  premises,  they  may  nevertheless  be 
set  aside  as  a  homestead.  Schaefer  v. 
Kienzel,  123  111.  430,  15  N.  E.  164.    ' 

49.  WeatheTford  v.   King,    119   Mo. 

,7JL8'  W-  7725  Colvil1  «■  Hauenstein, 
HO  Mo.  575,  19  S.  W.  948. 

50.  Gates  v.  Solomon,  73  Ark.  8,  83 
S.  W.  348. 

51.  Bareo  v.  Fennell,  24  Fla.  378,  5 


Contra. — Bloom  w.  Strauss,  70  Ark, 
483,  69  S.  W.  548,  72  S.  W.  563,  where- 
in it  was  said  that  a  claim  of  compen- 
sation for  improvements  made  by  de- 
fendant cannot  defeat  an  ejectment 
aetion,  nor  ean  the  court  assess  the 
value  of  the  same,  and  render  judgment 
enforcible  at  the  termination  of  estate. 

52.  Barco  v.  Fennell,  24  Fla.  378,  5 
So.  9. 

53.  Ala.  Code,  1907,  §4197;  Cham- 
boredon  v.  Fayet,  176  Ala.  211,  57  So. 
845. 

54.  Mich. — Eing  v.  Burt,  17  Mich. 
465,  97  Am.  Dee.  200,  widow.  Neb. 
Wardell  v.  Wardell,  71  Neb.  774,  99- 
N.  W.  674.  N.  H.— Strachn  v.  Foss,  42 
N.  H.  43;  Gunnison  v.  Twitchel,  38  N. 
H.  62  (minors);  Atkinson  v.  Atkinson, 
37  N.  H.  434  (widow). 

55.  Hodges  v.  Hightower,  68  Ga.  281. 

56.  Wardell' v>  Wardell,  71  Neb.  774, 
99  N.  W.  674. 

57.  Wardell  v.  Wardell,  71  Neb.  774, 
99  N.  W.  674. 

58.  Mapp  v.  Long,  62  Ga.  568. 
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(II.)  Tie  Petition  or  Pleading.  —  (A.)  -  Who  Mat  Pbesent  Petition. 
If  the  homestead  to  be  set  apart  is  for  the  benefit  of  the  minor  chil- 
dren of  the  deceased,  the  guardian  of  the  minors  has  authority  to  pre- 
sent the  petition  therefor.69  i 

(B.)  Contents — The  petition  should  set  forth  all  the  facts  upon 
which  the  desired  action  of  the  court  must  be  based.60  The  omission 
of  such  essential  facts,  though  they  are  subsequently  ascertained  and 
disclosed  in  the  decree,  renders  the  judgment  subject  to  direct  at- 
tack,61 though  not  to  collateral  attack.62  The  petition  should  state  that 
the  widow  and  her  husband  were  entitled  to  or  held  the  lands  as  their 


59.  Estate  of  Pohlmann,  2  Cal.  App. 
360,   84  Pac.  354. 

60.  Singo  v.  MeGhee,  160  Ala.  245, 
49  So.  290;  Chamblee  v.  Cole,  128  Ala. 
649,  30  So.  630;  Brooks  V.  Johns,  119 
Ala.  412,  24  So.  345.  See  Deyton  <e. 
Bell,  81  Ga.  370,  8  S.  E.  620. 

The  jurisdiction  to  set  aside  the 
homestead  to  the  surviving  wife  or 
minor  children  is  derived  solely  from 
the  statute,  and  is  special  and  limited, 
and  only  attaches  when  a  petition  is 
filed  containing  the  necessary  allega- 
tions. Singo  v.  McGhee,  160  Ala.  245, 
49  So.  290;  Cotton  v.  Holloway,  96  Ala. 
544,  12  So.  172. 

Under  the  Alabama  statute  the  court 
may  set  apart  the  homestead  upon  the 
widow's  application  before  administra- 
tion only  where  the  real  property  of 
decedent,  at  the  time  of  his  death,  does 
not  exceed  the  amount  and  value  al- 
lowed to  the  widow,  and  there  must  be 
an  averment  to  this  effect  in  the  ap- 
plication. Singo  v.  McGhee,  160  Ala. 
245,  49  So.  290;  Brooks  v.  Johns,  119 
Ala.  412,  24  So.  345.  And  if  the  pro- 
bate court  of  the  county  of  decedent's 
residence  at  the  time  of  death  has  jur- 
isdiction, there  must  also  be  an  aver- 
ment of  decedent's  residence  at  the 
time  of  death  in  the  county  wherein  ap- 
plication was  made.  Singo  1>.  McGhee, 
160  Ala.  245,  49  So.  290. 

Failure  To  Set  Out  Names  of  Minors. 
That  the  widow's  petition  failed  to  set 
out  the  names  of  the  minor  children 
must  be  taken  advantage  of  by  de- 
murrer or  exception  in  the  lower  court. 
Johnston  v.  Davenport,  42  Ala.  317. 

Texas. — If  the  widow  claims  a  home- 
stead right  as  the  surviving  widow  of 
her  deceased  husband,  by  continuing 
to  hold  it  after  his  death,  such  fact 
must  appear  in  the  pleading  by  which 
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it   is   claimed. 
Tex.  697. 

Defective  Averment  of  Homestead- 
Waiver  of  Defects.— A  bill,  filed  by  a 
widow  to  have  a  homestead  interest 
declared  in  the  land  of  her  husband, 
which  states  generally  that  the  prop- 
erty was  purchased  as  a  homestead  for 
her,  and  that  she  claims  a  homestead 
interest  in  the  same  is  sufficient,  in 
the  absence  of  a'  demurrer  to  make  more 
specific  and  certain,  and  especially  af- 
ter proof  and  hearing  thereon  without 
requiring  the  complaint  to  be  made 
more  specific,  though  there  is  no  posi- 
tive allegation  "totidem  verbis"  that 
the  husband  was  the  head  of  a  family; 
and  resided  upon  the  place  at  the  time 
of  his  death,  nor  of  the  area  of  the 
lot,  nor  the  value,  nor  that  she  had 
no  other  homestead,  if  she  were  re- 
quired to  negative  that.  The  claim  is 
defectively  stated,  but,  nevertheless, 
so  stated  as  to  advise  defendants  gen- 
erally of  its  nature,  and  to  show  that 
if  sustained  by  proof  it  would  be  valid, 
It  is  a  general  claim  of  homestead,  ac- 
companied by  a  prayer  for  general  re- 
lief, and  showing  in  a  vague  and  in- 
ferential way,  the  grounds  of  the 
claim.  Gainus  v.  Cannon,  42  Ark.  503, 
(after  proof  and  hearing,  a  formal 
amendment  of  a  defective  statement  is 
not  necessary). 

61.  Singo  v.  MeGhee,  160  Ala.  245, 
49  So.  290;  Chamblee  v.  Cole,  128  Ala. 
649,  30  So.  630;  Brooks  v.  Johns,  119 
Ala.  412,   24  So.  345. 

A  decree  rendered  upon  a  petition 
omitting  the  jurisdictional  averments 
being  void  may  be  vacated  at  any  sub- 
sequent term.  Chamblee  v.  Cole,  1$ 
Ala.  649,  30  So.  630.  ... 

62.  Goodwin  v.  Sims,  86  Ala.  lw, 
5  So.  587,  11  Am.  St.  Bep.  21.  See 
infra,  I,  G,  3,  e,  (II),  (D). 
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homestead  at  the  time  of  his  death,63  or  facts  from  which  that  fact 
can  be  inferred,64  and  in  one  state,  this  is  all  that  it  is  necessary 
to  set  up  in  the  petition.65,  It  need  not  expressly  aver  that  the 
widow,  as  well  as  her  husHand,  was  a  resident  of  the  state  at  the 
time  of  his  death.66  oi 

(C.)  Vebification.  —  Under  some  statutes,  the  petition  must  be 
verified.67 

(D.)  Amendment.  —  The  petition  should  not  be  dismissed  for  any 
irregularity  or  informality,  which  is  amendable,68  but  the  court  should 
direct  the  petition  to  be  properly  amended,  if  it  is  deemed  insuffi- 
cient.69 

c.  Notice  and  Parties.  —  No  allotment  of  a  homestead  can  be  made 
to  the  widow  by  the  order  of  court,  without  notice_  to  the  parties  in 
interest,  of  the  widow's  application,70  unless  the  proceedings  be  re- 
garded as  in  in  rem,  in  which  case,  if  the  statute  does  not  require 
notice  of  the  application,  none  is  necessary  in  order  to  bind  the  heirs 
at  law  by  the  order  or  decree  setting  aside  the  homestead.71 


63.  Estate  of  Delaney,  37  Cal.  176. 

64.  Estate  of  Delaney,  37  Cal.  176. 
See  State  ex  rel.  Cook  v.  Langan,  32 
Nev.  176,  105  Pac.  568. 

65.  Guthman  v.  Guthman,  18  Neb. 
98,  106,  24  N.  W.  435,  only  necessary 
to  set  up  in  the  petition,  that  the  land 
described,  or  a  designated  portion  of 
it,  was  and  constituted  the  homestead 
of  the  petitioner  and  the  deceased  hus- 
band at  the  time  of  his  death.  "The 
terms  of  the  law  supply  all  of  the  rest. 
The  husband  was  the  head  of  the  fam- 
ily, while  in  life;  as  such  he  acquired 
the  homestead  estate,  at  his  death  it 
descended  to  his  widow  and  family;  to 
her  not  as  the  head  of  a  family,  but  his 
widow  "eo  nomine." 

66.  Griffin  v.  Griffin  (Ala.),  64  So. 
350. 

Beason. — Presumptions  of  law  need 
not  be  expressly  affirmed  in  pleadings, 
and  it  is  therefore  not  incumbent  upon 
the  widow  to  aver  that  she  is  a  resi- 
dent of  the  state,  it  being  a  prima 
facie  presumption  of  law  that  the  resi- 
dence of  the  husband  is  the  residence 
also  of  the  wife.  Griffin  v.  Griffin  (Ala.), 
64  So.  350. 

67.  Singo  v.  McGhee,  160  Ala.  245, 
49  So.  290. 

68.  Hudson  v.  Stewart,  48  Ala.  204. 

69.  Hudson  v.  Stewart,  48  Ala.  204. 

70.  Ala,— Oorr  v.  Shackelford,  68 
Ala.  241.  Mo.— Miller  v.  Schnebly,  103 
Mo.  368,  15  S.  W.  435.  Neb.— Draper 
«.  Clayton,  87  Neb.  443,  127  N.  W.  369, 
29  L.  B.  A.  (N.  S.)  153.    N.  C— Will- 


iams v.  Whitaker,  .110  N.  C.  393,  14 
S.  E.  924.  Va. — Helm  v.  Helm's  Admr., 
30  Gratt.  404. 

No  one  but  parties  having  actual  or 
constructive  notice  is  bound  as  the  al- 
lotment proceeding  is  quasi  in  rem  only. 
"Williams  v.  Whitaker,  110   N.   C.   393, 

14  S.  B.  924. 

Lack  of  notice  renders  the  proceed- 
ings void.  Miller  v.  Schnebly,  103  Mo. 
368,  15  S.  W.  435. 

Notice  by  publication  for  one  week 
in  a  local  newspaper,  in  the  absence 
of  a  statute  providing  for  such  method 
of  notice  is  unavailing  to  affect  the 
title  of  minor  children.  Draper  v.  Clay- 
ton, 87  Neb.  443,  127  N.  W.  369,  29  L. 
E.  A.  (N.  S.)  153. 

Creditors  should  be  given  notice  of 
the  petition  of  the  widow  where  she  is 
the  personal  representative,  since  in 
isuch  case  she  cannot  represent  the 
creditors.  Corr  v.  Shackelford,  68  Ala. 
241. 

71.    Kearney  v.  Kearney,  72  Cal.  591, 

15  Pac.  769. 

The  proceeding  to  set  aside  the  home- 
stead is  in  the  nature  of  a  proceeding 
in  rem,  and  to  obtain  jurisdiction  over 
the  thing  for  the  purpose  of  decreeing 
its  status,  only  such  notice  is  required 
as  is  provided  by  positive  law.  The 
statute  not  ■  requiring  notice  thereof  to 
be  given,  the  decree  of  the  court  set- 
ting aside  the  homestead  is  not  void 
for  want  of  notice  to  the  heirs.  Kearn- 
ev  v.  Kearney,  72  Cal.  591,  15  Pac. 
769. 
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Parties The  administrator,  as  the  general  representative  of  the 

estate,  should  be  a  party  to,  or  have  cognizance  of,  the  application  to 
set  apart  the  homestead  for  the  use  of  the  widow  and  children."  If 
the  widow  herself  is  the  personal  representative,  the  creditors  should 
be  made  parties.73  The  minor  children  are  proper,74  if  not  necessary- 
parties,  to  proceedings  for  the  recovery  and  assignment  of  the  widow's 
homestead.76 

d.  Contesting  the  Application  and  Allotment.™  —  (I.)  in  General. 
In  some  states,  the  statutes  do  not  provide  for  any  written  opposition 
to  the  application  to  have  the  homestead  set  aside,77  and  whether 
anyone  opposes  the  application  or  not,  it  is  the  imperative  duty  of 
the  court  to  ascertain  the  facts  in  relation  to  the  character  and  occupa- 
tion of  the  property,  and  set  aside  a  homestead  where  none  was 
selected  during  the  lifetime  of  the  husband,78  but  the  court  is  not 
authorized  to  set  apart  any  property  which  under  the  law  does  not 
constitute  a  part  of  the  homestead  occupied  by  the  petitioner,  simply 
because  the  application  is  not  opposed.79  But  statutes  sometimes 
provide  for  a  contest  of  the  claim  of  the  widow  and  children  to  a 
homestead,80  or  to  an  allotment  thereof,81  by  the  filing  of  written  ex- 
ceptions to  the  allowance  of  the  claim  or  the  allotment  of  the  home- 
stead, as  the  case  may  be,82  the  object  and  purpose  of  such  statutory 
contest  being  to  separate  the  homestead  lands  from  the  lands  subject 
to  administration.83 


But,  where  no  notice  is  given  to 
the  minor  children  of  the  proceeding 
to  set  apart  the  homestead  upon  the 
application  of  the  mother,  the  proceed- 
ing can  go  no  further  than  to  give 
effect  to  the  legislative  provision,  and 
all  that  can  be  properly  adjudged  is 
the  status  of  the  property,  viz.,  that 
it  is  a  homestead,  and  is  relieved  from 
administration.  An  order  setting  aside 
the  homestead  in  such  case  does  not 
determine  the  title  which  the  survivor 
takes.  Hoppe  v.  Hoppe,  4  Cal.  Unrep 
Cas.  569,  36  Pac.  389. 

Even  though  notice  is  required,  in 
probate  proceedings  of  all  applications 
for  orders  rendered  therein,  where  the 
court  has  obtained  jurisdiction  of  an 
estate  for  the  purpose  of  administra- 
tion, the  proceedings  are  in  rem,  and 
the  fact  that  a  creditor  receives  no 
notice  of  the  application  to  have  the 
homestead  set  aside  does  not  render 
the  order  setting  the  same  aside  void. 
Hirshfeld  v.  Brown  (Tex.  Civ.  App.), 
30  S.  W.  962. 

72.  McLane  v.  Paschal,  47  Tex.  365. 

73.  Corr  v.  Shackelford,  68  Ala.  241, 
since  in  such  case  she  cannot  represent 
their  interests. 
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74.  Showers  v.  Robinson,  43  Mich, 
502,  514,  5  N.  W.  988;  Miles  v.  Miles, 
46  N.  H.  261,  88  Am.  Dec.  208. 

75.  Miles  v.  Miles,  46  N.  H.  261,  88 
Am.  Dec.  208.  But  see  Showers  v.  Rob- 
inson, 43  Mich.  502,  514,  5  N.  W.  988, 
holding  them  not  necessary  parties, 

76.  See  supra,  I,  C,  7. 

77.  In  re  Ligget,  117  Cal.  352,  49 
Pac.  211,  59  Am.  St.  Eep.  190. 

78.  Estate  of  Shively,  145  Cal.  400, 
78  Pac.  869;  In  re  Ligget,  117  Cal.  352, 
49  Pac.  211,  59  Am.  St.  Eep.  193;  In  re 
Davis,  69  Oal.  458,  10  Pac.  671;  Es- 
tate of  Burton,  63  Oal.  36;  Estate  of 
Ballentine,  45. Cal.  696. 

The  question  of  title  is  not  involved 
in  such  proceeding.  Estate  of  Burton, 
63  Cal.  36. 

79.  In  re  Ligget,  117  Cal.  352,  49 
Pac.  211,  59  Am.  St.  Eep.  190. 

80.  Parley  v.  Eiordan,  72  Ala.  128. 

81.  Coffey  v.  Joseph,  74  Ala.  271; 
Ex  parte  Kurz,  24  S.  C.  468. 

82.  Ala.  Code,  1907,  §4211;  Farley 
v.  Eiordan,  72  Ala.  128;  Kelly  ft  Gar- 
rett, 67  Ala.  304. 

83.  Coffey  V-  Joseph,  74  Ala.  271. 


HOMESTEADS  AND  EXEMPTIONS 


395 


(H.)  Time  for  Contest.  —  Statutes  provide  that  the  contest  of  an  al- 
lotment to  the  widow  shall  be  made  within  a  specified  time  after  the 
filing  of  the  return,8*  and  the  court  has  no  power  to  authorize  the 
issue  to  be  made  after  the  lapse  of  the  period  of  time  fixed  by  the 
statute.85  But  in  the  absence  of  a  statute,  it  would  seem  that  a 
creditor  should  present  his  objections  to  the  assignment  at  the  time  it 

is  made.86 

(HI.)  Who  May  Contest Under  a  statute  providing  that  the  per- 
sonal representative  or  any  person  in  adverse  interest  may  make  the 
contest,87  a  mortgagee  has  no  such  interest  as  will  permit  him  to  contest 
the  allotment.88 

(IV.)  Notice  of  Contest.  — A  widow,  whose  claim  to  a  homestead 
exemption  in  the  lands  of  her  husband  has  been  contested,  is  entitled 
as  a  matter  of  constitutional  right  to  notice  of  such  contest,89  and  if, 
without  any  notice  to  her  of  the  fact  of  such  a  contest,  final  judgment 
is  rendered  condemning  the  lands  claimed,  it  will  be  reversed  upon 
proper  application.90 

(V.)  Trial  of  Contest.  —  (A.)  Jurisdiction.  —  The  particular  court  in 
which  exceptions  to  the  allotment  of  a  homestead  to  the  deceased  hus- 
band's family  are  tried,  depends  upon  the  statutes  of  the  several 
states.91 

(B.)  Issues  Triable.  —  Upon  a  contest  of  the  allotment,  the  only  ques- 
tions determined  are  the  occupation  by  the  husband  at  the  time  of  his 
death,  and  the  area  and  value  of  the  homestead.92    The  title  to  land 


84.  Ala.  Code,  1907,  §4211;  Farley 
v.  Eiordan,  72  Ala.  128;  Kelly  v.  Gar- 
rett, 67  Ala.  304;  Ex  parte  Kurz,  24  S. 
C.  468  (under  Gen.  St.,  §2002). 

85.  Farley  v.  Eiordan,  72  Ala.  128. 
An  order  of ,  continuance  made  only 

four  days  -after  the  filing  of  the  peti- 
tion, though  made  at  the  request  of 
both  parties  and  "without  prejudice," 
in  the  absence  of  an  express  agreement 
touching  the  question,  does  not  oper- 
ate as  an  extension  of  the  time  allowed 
for  filing  the  exceptions.  Farley  v. 
Eiordan,  72  Ala.  128. 

86.  Judge  of  Probate  v.  Simonds,  46 
N.  H.  363,  objection  after  sale  of  resi- 
due of  premises  too  late. 

But  the  exceptions  need  not  be  filed 
within  the  time  prescribed  by  the  mas- 
ter's published  notice  to  the  issuing 
of  the  order  appointing  appraisers  to 
lay  off  the  homestead.  Filing  the  ex- 
ceptions in  due  time  after  the  return  is 
made,  is  all  that  is  required.  Ex  parte 
Kurz,  24  S.  C.  468. 

87.  Ala.  Code,  1907,  §4211;  Kelly  V. 
Garrett,  67  Ala.  304. 

A  creditor  of  the  estate  of  the  de- 
ceased husband  is  within  the  meaning 
of  the  statute  "a  person  in   adverse 


interest."     Kelly  v.    Garrett,    67   Ala. 
304. 

88.  Coffey  v.  Joseph,  74  Ala.  271, 
the  court  saying:  "Whether  the  mort- 
gage to  the  appellant  is  valid  and  oper 
ative  was  not  the  subject  of  determin- 
ation in  this  proceeding.  If  it  be  valid, 
the  widow  and  minor  children  w«re 
nevertheless  entitled  to  a  homestead  in 
the  lands,  continuing  until  there  was 
a  foreclosure.  If  it  be  not  valid  and 
operative  the  homestead  cannot  be  de- 
feated by  it." 

89.  Mead  v.  Larkin,  66  Ala.  87. 

90.  Mead  v.  Larkin,  66  Ala.  87. 

91.  Alabama.— Under  Code  of  1876, 
§§2838,  2841,  when  exception  was  made 
to  the  allotment  of  the  homestead  as 
reported  by  the  commissioners,  to  the 
probate  court,  after  the  formation  of 
the  issue  thereon,  it  was  the  duty  of 
the  probate  court  to  certify  the  same 
to  the  cireuit  court  to  be  therein  tried 
at  the  next  term  thereof.  Cochran  v. 
Sorrell,  74  Ala.  310;  Farley  v.  Eiordan, 
72  Ala.  128;  Baker  *.  Keith,  72  Ala. 
121;  Kelly  v.  Garrett,  67  Ala.  304. 

92.  Cox  v.  Bridges,  84  Ala.  5E3,  4 
So.  597. 
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is  not  involved  in  such  contest  ;93  nor  is  the  inquiry  involved,  whether 
there  are  outstanding  incumbrances,  to  which  the  homestead  right  is 
subordinate.94 

(VI.)  Exceptions  and  Objections —  The  objections  or  exceptions  must 
be  in  writing,95  and  must  plainly  and  distinctly  set  forth  the  grounds 
of  objection,  so  that  they  may  be  understood  by  the  applicant  and 
the  court.96 

(vn.)  Appeal — Under  some  statutes  an 'appeal  lies  from  the  decree 
of  the  court  on  the  trial  of  exceptions  to  the  allotment  of  the  commis- 
sioners appointed  to  set  aside  the  widow's  homestead.97 

•e.  How  Assigned  and  Laid  Off.  —  (I.)  General  Principles.  —  If  a  stat- 
ute merely  provides  for  the  setting  apart  of  a  homestead,  and  does 
not  point  out  the  steps  to  be  pursued  in  setting  it  apart,  the  court 
may  adopt  any  suitable  method  of  procedure  conformable  to  the 
spirit  of  the  statute.98  "Where  a  court  of  chancery  intervenes  and  takes 
jurisdiction,  at  the  suit  of  one  interested  in  the  residue  of  lands  in 
which  the  widow  is  entitled  to  a  homestead,  to  set  off  the  homestead 
to  the  widow  so  that  no  damage  will  be  done  to  the  owner  of  the 
residue,  it  has  power  to  make  such  division  in  accordance  with  its 
own  discretion.99 

"While  under  some  statutes,  the  court  sets  apart  the  home- 
stead selected  by  the  widow,  none  having  been  selected  during 
the  lifetime  of  the  husband  and  father,1  a  statute  directing  the  court 
to  set  apart  a  homestead  does  not  require  the  court  to  set  aside  the 
homestead  selected  by  the  survivor,2  but  leaves  the  matter  to  the  dis- 
cretion of  the  court,3  and  unless  that  discretion  is  abused,  its  action 


93.  Cox  v.  Bridges,  84  Ala.  553,  4 
So.  597;  Coffey  v.  Joseph,  74  Ala.  271. 
See  also  Draper  v.  Clayton,  87  Neb. 
443,  127  N.  W.  369,  29  L.  E.  A.  (N.  S.) 
153. 

94.  Coffey  v.  Joseph,  74  Ala.  271.  See 
also  Chalmers  <v.  Stockton  Bldg.  &  Loan 
Soe.  64  Cal.  77,  28  Pac.  59. 

95.  Ala.   Code,   1907,    §4211. 
Exceptions  or  objections  to  the  plat 

of  land,  after  the  survey,  must  be  made 
in  writing  in  order  to  enable  the  claim- 
ant to  obviate  the  objections.  Hodo  v. 
Johnson,  40  Ga.  439. 

96.  Hodo  v.  Johnson,  40  Ga.  439. 

97.  Ala.  Code,  1907,  §4216  (appeal 
from  probate  court  to  the  supreme 
court) ;  Ingram  v.  Ingram,  119  Ala.  256, 
24  So.  47  (under  Code  1896,  §2089). 

98.  Phelan  v.  Smith,  100  Cal.  158, 
170,  34  Pac.  667;  Estate  of  McCauley, 
50  Cal.  544;  Mawson  V.  Mawson,  50  Cal. 
539.  See  also  Turnipseed  v.  Fitzpat- 
riek,  75  Ala.  297;  Keel  v.  Larkin,  72 
Ala.  493,  503. 

99.  Lindsey  v.  Brewer,  60  Vt.  627, 
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15  Atl,  329,  holding  that  it  might  be 
made  in  the  manner  provided  by  Bev. 
Laws,  §§1908-9,  in  respect  to  the  es- 
tates mentioned  in  those  sections,  or  by 
the  payment  of  a'  sum  by  one  to  the 
other  owner  that  will  make  the  parti- 
tion equal. 

1.  Chamboredon  v.  Fayet,  176  Ala. 
211,  57  So.  845;  Coughanour  •».  Hoff- 
man's Estate,  2  Idaho  267,  13  Pac.  231 
(under  Bev.  Laws,  ed.  1874-75,  p.  627). 

2.  Weinreich  v.  Hensley,  121  Cal 
647  54  Pac.  254;  Schmidt's  Estate,  94 
Cal.  334,  29  Pac.  714. 

3.  Weinreich  v.  Hensley,  121  Cal. 
647,  54  Pac.  254;  Estate  of  Schmidt,  94 
Cal.  334,  29  Pac.  714. 

The  code  does  not  make  it  requisite 
that  the  deceased  should  have  resided 
on  the  property  at  the  time  of  his 
death  in  order  that  the  court  may  set 
apart  a  homestead  for  the  use  of  the 
family,  but  authorizes  the  court  to  set 
apart  any  portion  of  the  estate  whieb 
is  suitable  for  a  homestead.  Estate  of 
Pohlmann,  2  Cal.  App.  360,  84  Pac 
354. 
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will  not  be  disturbed  on  appeal.4  Statutes  sometimes  provide  for  the 
assigning  of  the  homestead  to  the  widow  and  children  in  certain  cases 
by  appraisers,6  appointed  by  the  judge  of  the  probate  court.6  But 
some  statutes  do  not  require  the  appointment  of  appraisers  to  determine 
the  value.7 

The  court  in  estimating  the  value  of  the  premises  to  be  set  apart  should 
take  into  consideration  as  well  the  improvements  thereon  as  the  prem- 
ises themselves,8  but  unless  the  statute  specifically  limits  its  value,  the 
value  of  the  property  to  be  set  off  lies  within  the  discretion  of  the 
court.9  The  assignment  should  be  for  the  benefit  of  the  persons  named 
in  the  statute.10 

Effect  of  Irregularity.  —  "Where  the  homestead  to  which  the  survivor3 
are  entitled  is  considered  as  a  vested  right,  it  cannot  be  destroyed 
by  any  irregularity  in  the  proceedings  for  its  allotment.11 

(II.)    Order  Setting  Apart  or  Confirming.  —  (A.)     Generally Under 

statutes  authorizing  the  court  to  set  aside  a  homestead  to  the  family, 
where  no  homestead  was  selected  and  designated  in  the  statutory 
mode  during  the  lifetime  of  the  husband  and  father,  an  order  desig- 
nating the  homestead  must  be  made.12  Since,  however,  the  probate 
court  ceases  to  have  any  jurisdiction  over  the  property  after  it  has 
been  set  apart  as  a  homestead,13  any  further  order  by  such  court  in 
relation  to  it  is  unnecessary  and  improper.14    The  order  should  not 


4.  Estate  of  Schmidt,  94  Cal.  334, 
29  Pac.  714;  In  re  Walkerly,  81  Cal. 
579,  22  Pac.  888. 

5.  Ohamboredon  v.  Fayet,  176  Ala. 
211,  57  So.  845;  Keel  v.  Larkin,  72  Ala. 
493;  Wanzer  v.  Widow,  2  Ohio  Dec. 
(Reprint)  323. 

6.  Ohamboredon  v.  Fayet,  176  Ala. 
211,  57  So.  845. 

But  if  he  fails  to  appoint  them,  the 
executors  and  administrators  need  not 
do  so.  Ohamboredon  v.  Fayet,  176  Ala. 
211,  57  So.  845. 

7.  Smith  v.  Ferry,  43  Wash.  460,  86 
Pac.  658. 

8.  McLane  v.  Paschal,  62  Tex.  102; 
Williams  v.  Jenkins,  25  Tex.  279. 

9.  Estate  of  Levy,  141  Cal.  646,  75 
Pac.  301,  99  Am.  St.  Rep.  92;  Estate 
of  Carriger,  107  Cal.  618,  40  Pac  1032; 
Estate  of  Schmidt,  94  Cal.  334,  29  Pac. 
714;  In  re  Walkerly,  81  Cal.  579,  22 
Pac.  888. 

10.  If  the  statute  expressly  pro- 
odes  that  where  the  intestate  dies 
leaving  a  widow  and  children,  the  wid- 
ow and  children,  not  the  widow  alone, 
shall  _  be  entitled  to  the  homestead  ex- 
emption, the  assignment  by  the  com- 
missioners should  be  for  the  benefit 
of  both  the  widow  and  children,  and 


not  the  widow  alone.     Ex  parte  Wor- 
ley,  49  S.  C.  41,  60,  26  S.  E.  949. 

11.  Formeyduval  <o.  Eockwell,  117 
N.  C.  320,  23  S.  E.  488. 

Though  the  application  for  home- 
stead was  by  the  children,  the  widow 
being  dead,  an  objection  that  the  as- 
signment was  to  the  widow  and  the 
children  is  without  force  as  it  is  sim- 
ply surplusage  as  to  her.  Formeyduval 
v.  Eockwell,  117  N.  C.  320,  23  S.  E.  488. 

Where  the  provision  of  a  statute  that 
a  widow's  dower  shall  first  be  set  out, 
and  then  her  homestead,  is  considered 
as  merely  directory,  the  omission  to  ob- 
serve this  order  does  not  vitiate  the 
proceedings  in  respect  to  the  homestead. 
Doane  v.  Doane,  33  Vt.  649. 

12.  Weinreieh  v.  Hensley,  121  Cal. 
647,  54  Pac  254,  until  such  setting 
apart,  the  property  belongs  to  the  es. 
tate  of  the  decedent. 

Where  the-  statute  authorizes  the 
court  to  set  aside  a  homestead  from 
the  separate  property  of  deceased  for 
a  limited  time  to  be  designated  in  the 
order,  until  such  order  designating  the 
limited  periotl  is  made,  there  is  no 
homestead.  Weinreieh  v.  Hensley,  121 
Cal.  647,  54  Pac.  254. 

13.  See  supra,  I,  G,  3,  a,  (II). 

14.  Estate  of  Hardwick,  59  Cal.  292. 
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adjudicate  whether  mortgages  upon  the  homestead  are  subsisting  liens 
and  encumbrances.16  It  should  not  determine  the  title  which  the 
widow  takes,16  nor  where  the  fee  in  remainder  vests 'upon  the  ex- 
piration of  the  homestead.17  In  jurisdictions  where  the  orders  and 
decrees  of  a  probate  court  are  entitled  to  the  same  presumptions  as  in 
the  case  of  any  court  of  general  jurisdiction,18  it  is  sufficient  that  the 
order  setting  aside  the  homestead  to  the  surviving  widow  contains 
the  matters  ordered  or  adjudged  without  reciting  the  jurisdictional 
facts.19 

The  order  or  the  other  papers  in  the  cause  must  describe 
the  lands  alloted  as  a  homestead.20  The  order  must  identify  the  parties 
to  whom  the  homestead  is  set  apart.21  If  the  statute. does  not  pro- 
vide for  a  method  of  segregating  the  excess  from  the  legal  exemption 


If  one  is  made,  however,  though  it 
does  not  in  any  way  affect  the  rights 
of  the  surviving  widow,  since  it  might 
operate  to .  her  prejudice  by  raising  a 
doubt  as  to  -the  nature  of  her  right  in 
the  homestead  it  may  be  set  aside 
upon  proper  application  therefor.  Es- 
tate of  Hardwick,  59  Cal.  292. 

The  court  should  not  order  that  un- 
less a  judgment,  for  which  the  home- 
stead is  liable,  be  satisfied  within  a 
limited  time,  the  allotment  shall  be 
set  aside  and  vaeated.  Ex  parte  Young, 
29  S.  C.  298,  7  S.  E.  499. 

15.  Chalmers  v.  Stockton  Bldg.  & 
Loan  Soc,  64  Cal.  77,  28  Pac.  59.  See 
also  Coffey  v.  Joseph,  74  Ala.  271. 

16.  Draper  v.  Clayton,  87  Neb.  443, 
127  N.  W.  369,  29  L.  B.  A.  (1ST.  S.) 
153.  See  Cox  v.  Bridges,  84  Ala.  553, 
4  So.  597. 

17.  An  order,  which  in  addition  to 
settling  aside  the  homestead  to  the 
wife  for  her  lifetime,  decreed  that  the 
fee  in  remainder  vested  in  certain 
named  persons  as  heirs  at  law  of  the 
deceased,  was  as,  to  this  part  beyond 
the  jurisdiction  of  the  court.  Estate 
of   Firth,  .145    Cal.    236,    78    Pac.    643. 

18.  See  the  title  "Probate  Courts." 
See  also  9  Encyclopedia  op  Evidence 
941. 

19.  Holmes  v.  Holmes,  27  Okla.  140, 
111  Pac.  220,  30  L.  E.  A.  (N.  S.)  920, 
notice  to  the  heirs  will  be  presumed. 

20.  Tanner  v.  Thomas,  71  Ala.  233, 
wherein  there  was  "no  description 
'whatever  of  the  lands  prayed  to  be  al- 
lotted as  a  homestead  anywhere 
throughout  the  whole  proceedings, 
either  in  the  original  petition  to  the 
probate  court,  or  in  the  report  of  the 
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three  commissioners  who  were  appoint- 
ed to  lay  off  and  set  apart  the  same, 
or  in  -the  final  judgment  of  the  court 
confirming  the  report,  "the  latter  be- 
ing also  void"  for  uncertainty,  owing 
to  the  blank  left  in  it,  which  was  never 
filled  by  inserting  a  description  of  tie 
lands." 

21.  Phelan  v.  Smith,  100  Cal.  158,  34 
Pac.  667. 

Use  of  Word  "Family"  Sufficient. 
Where  the  language  of  the  decree  was 
that  the  property  (describing  it)  "is 
hereby  set  apart  for  the  use  of  the 
family  of  said  John  O 'Conner,  deceas- 
ed, ' '  it  expressed  the  meaning  and  was 
used  in  the  sense  of  the  statute,  that 
the  term  "family"  is  synonymous  with 
and  represents  the  surviving  wife  or 
husband  and  children,  if  any,  and  was 
therefore  sufficiently  explicit  to  de- 
scribe the  widow  and  children.  Phelan 
v.  Smith,  10Q  Cal.  158,  34  Pac.  667. 

If  the  homestead  is  claimed  by  one 
other  than  the  head  of  the  family, 
the  order  for  its  assignment  should 
nevertheless  conform  to  the  constitu- 
tion and  statute  creating  the  same,  by 
allowing  or  establishing  such  exemp- 
tion through  the  head  of  the  family  for 
the  time  being.  Howze  <o.  Howze,  2  S. 
C.  229,  wherein  the  homestead  was 
claimed  by  the  minor  child  of  the  de- 
ceased there  being  no  widow,  the 
statute  giving  the  homestead  to  the 
widow  and  minor  children. 

But  if  the  order  sets  a  homestead 
aside  to  the  widow  and  children,  where 
the  widow  is  not  entitled  to  a  home- 
stead, it  is  mere  surplusage  as  to  her 
and  will  not  vitiate  the  order  as  to  W 
children.  Formeyduval  v.  Eockweli, 
117  N.  C.  320,  23  S.  E.  488. 
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in  the  case  of  probate  homestead,  an  order  setting  it  apart  to  the 
value  of  the  statutory  exemption,  without  denning  the  boundary  or 
extent  necessary  to  reach  that  sum,  and  without  ascertaining  whether 
the  premises  can  be  divided,  is  not  void.22  But  the  statute  sometimes 
provides  that  the  order  should  show  the  amount  of  the  excess  in  value 
and  the  fact  that  the  property  is  indivisible.23 

.  (B.)  Vacating,  Setting  Aside,  or  Modifying  Order  —  The  order  setting 
aside  a  homestead  may  be  vacated24  or  modified25  in  the  same  man- 
ner as  other  orders  or  decrees.  Indeed,  such  an  order  is  a  final  order 
which  can  be  vacated  only  by  motion  or  petition  based  on  some 
statutory  ground,26  or  by  a  motion  for  a  new  trial  within  the  time 
limited  by  law.27 

In  accordance  with  the  general  rule,  if  the  order  setting  apart  the 
homestead  is  obtained  by  extrinsic  fraud  practiced  upon  the  court  by 
the  widow,  it  may  be  vacated  and  annulled  in  an  action  in  equity 
brought  for  that  purpose,28  notwithstanding  a  motion  to  vacate  the 
order,29  or  an  appeal  from  the  order  setting  apart  the  homestead,  will 
lie,30  but  after  the  time  for  appeal  has  elapsed,  an  action  to  vacate  and 


22.  "The  necessity  for  this  division 
Or  determination  may  never  arise,  and 
it  is  better  that  the  trouble  and  ex- 
pense incident  be  avoided  until  the 
time  arrives,  if  ever,  when  the  occu- 
pants of  the  homestead  and  the  owner 
of  the  excess  cannot  agree,  and  then 
the  tenant  in  common  who  is  dissatis- 
fied can  proceed  under  the  general  stat- 
ute allowing  and  regulating  suits  for 
partition."  In  re  Quinn's  Estate,  27 
Nev.  156,  74  Pac.  5. 

23.  N.  D.  Eev.  Code,  1905,  §8090; 
Calmer  v.  Calmer,  15  N.  D.  120  106  N. 
W.  684. 

24.  A  premature  and  unauthorized 
order  of  the  probate  court  confirming 
the  report  of  the  commissioners,  who 
were  appointed  to  set  apart  the  home- 
stead to  the  minor  children  of  a  de- 
cedent, will  be  vacated  on  motion. 
Kelly  v.  Garrett,  67  Ala.  304. 

Mistake,  Surprise  or  Neglect. — Un- 
der a  statutory  grant  of  power  to  open 
orders  and  decrees  upon  the  ground  of 
mistake,  inadvertence,  surprise  or  ex- 
cusable neglect,  an  order  setting  aside 
a  homestead  may  be  vacated  on  mo- 
tion on  any  of  these  grounds.  Cahill  v. 
Superior  Court,  145  Cal.  42,  78  Pac. 
4W;  Levy  «.  Superior  Court,  139  Cal. 
590,  73  Pac.  417. 

Order  refusing  tu  vacate  or  modify 
the  order  setting  apart  the  homestead  is 
not  appealable.  Estate  of  Cahill,  142 
°al-  628,  76  Pac,  383. 


Mandamus. — If  the  court  erroneously 
decides  as  a  matter  of  law  that  it  has 
no  jurisdiction  to  hear  a  motion  for 
this  purpose  mandamus  will  lie  to  com- 
pel the  court  to  hear  the  motion  upon 
its  merits.  Cahill  v.  Superior  Court, 
145  Cal.  42,  78  Pac.  467. 

25.  Cahill  v.  Superior  Court,  145 
Cal.  42,  78  Pae.  467. 

26.  In  re  McKeever's  Estate,  48 
Wash.  429,  93  Pae.  916. 

It  cannot  be  vacated  on  petition  of 
the  widow  on  the  mere  allegation  that 
the  property  was  community  property 
and  that  she  was  entitled  to  the  ex- 
elusive  possession  of  the  same,  such 
not  being  a  statutory  ground.  In  re 
MeKeever's  Estate,  48  Wash.  429,  93 
Pac.  916. 

27.  In  re  McKeever's  Estate,  48 
Wash.  429,  93  Pae.  916.  Compare  State 
ex  rel.  Cook  v.  Langan,  32  Nev.  176, 
105  Pac.  568. 

28.  Eealey  v.  Fealey,  104  Cal.  354, 
38  Pac.  49,  43  Am.  St.  Rep.  Ill;  Wick- 
ersham  v.  Comerford,  96  Cal.  433,  31 
Pac.  358;  Hanley  v.  Hanley,  4  Cof. 
Prob.   (Cal.)  473,  484. 

29.  Wickersham  v.  Comerford,  96 
Cal.  433,  31  Pac.  358,  appeal  from  order 
denying  motion  would  not  lie  as  orders 
setting  homestead  apart  is  appealable. 

30.  Wiekersham  v.  Comerford,  96 
Cal.  433,  31  Pac.  358. 
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set  aside  the  order  setting  aside  the  homestead  will  not  lie,  except  upon 
grounds  rendering  the  order  void,  and  not  merely  voidable.31 

(C.)    Effect  of  Order  Setting  Apart  or  Denying  Allotment. It  ig  o 

well  settled  rule  that  unless  the  order  setting  apart  the  homestead  to 
the  widow  and  children  is  appealed  from,  where  an  appeal  is  allowed 
it  is  conclusive,  no  matter  how  erroneous  the  proceedings,32  upon  the 
widow,33  and  upon  all  persons  interested  in  the  estate,34  such  as  the 


31.  Eealey  v.  Fealey,  104  Cal.  354, 
38  Pac.  49,  43  Am.  St.  Bep.  Ill;  Es- 
tate of  Moore,  96  Cal.  522,  31  Pac. 
584;  Gruwell-  v.  Seybolt,  82  Cal.  7, 
22  Pac.  938;  Estate  of  Burns,  Myr. 
Prob.  (Cal.)  155;  Hanley  v.  Hanley,  4 
Cof.  Prob.  (Cal.)  473. 

In  Wickersham  v.  Comerford,  104 
Cal.  494,  38  Pac.  101,  it  was  sought 
to  vacate  and  annul  an  order  setting 
apart  a  homestead  to  the  defendants 
upon  the  ground  that  the  widow  in 
her  petition  concealed  from  the  court 
the  fact  that  articles  of  separation  had 
been  entered  into  between  her  and  her 
husband,  under  which  they  had  di- 
vided their  property,  and  were  living 
separate  and  apart  from  each  other. 
But  the  court  held  that  she  could  not 
be  charged  with  fraud  or  any  fraud- 
ulent imposition  upon  the  court  for 
merely  failing  to  state  in  her  petition 
any  facts  tending  to  show  that  the 
petition  ought  not  to  be  granted,  un- 
less '  it  was  made  to  appear  that  she 
knew  the  import  of  these  facts,  and 
that  they  were  wilfully  suppressed  by 
her  with  the  intention  of  deceiving  the 
court  and  thereby  inducing  it  to  grant 
her  petition,  and  that  she  was  not  to 
be  charged  with  a  fraudulent  conceal- 
ment of  any  fact  unless  she  was  under 
some  obligation  to  disclose  it,  and  the 
mere  omission  to  make  mention  of  the 
fact,  in  the  absence  of  any  knowledge 
or  notice  on  her  part  that  it  was 
requisite  to  make  such  mention,  fell 
far  short  of  fraud  which  would  sup- 
port the  equitable  action. 

Where  it  is  provided  that  a  home- 
stead selected  from  the  community 
property,  or  from  the  separate  prop- 
erty of  the  person  making  or  joining 
in  the  selection  vests  absolutely  in  the 
survivor  upon  the  death  of  either 
spouse,  the  heirs  having  had  notice  of 
the  application  for  a  homestead,  and 
the  estate  having  been  fully  admin- 
istered, a  complaint,  in  an  action  to 
set  aside  the  order  setting  .apart  the 
homestead  to  a  surviving  widow,  which 
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fails  to  show  that  any  fraud  or  de. 
vice  was  resorted  to  whereby  the  plain- 
tiffs were  prevented  from  making  proof 
in  reference  to  the  character  of  the 
property  from  which  the  homestead 
was  selected,  is  insufficient.  Gruwell  v. 
Seybolt,  82  Cal.  7,  22. Pac.  938. 

32.  Ala. — McDonald  v.  Berry,  90  Ala. 
464,  7  So.  838.  Cal.— Estate  of  Moore, 
96  Cal.  522,  531,  31  Pac.  584;  Gruwell 
v.  Seybolt,  82  Oal.  7,  22  Pac.  938. 
Okla. — Punk  v.  Baker,  21  Okla.  402,  96 
Pac.  608,  129  Am.  St.  Eep.  788.  Tex. 
Tiboldi  v.  Palms,-  34  Tex.  Civ.  App. 
318,  78  S.  W.  726,  affirmed  in  97  Tex. 
414,  79  S.  W.  23. 

See  infra,  I,  G,  3,  e,  (H),  (E),  (2). 

The  failure  of  the  administrator  to 
publish  the  notice  of  his  appointment 
as  required  by  the  statute  in  no  way 
affects  the  conclusiveness  of  the  orders 
of  the  county  court  made  in  the  ad- 
ministration of  the.  estate,  and  there- 
fore does  not  affect  an  order  of  the 
■court  setting  aside  the  property  as 
a  homestead  for  the  minor  children  of 
the  deceased.  All  parties  interested  in 
the  estate  are  required  to  take  notice 
of  the  pendency  of  the  administration 
which  has  regularly  begun,  and  the 
only  effect  of  the  failure  of  the  ad- 
ministrator to  publish  the  notice  of  his 
appointment  would  be  to  render  him 
liable  for  any  damage  therehy  oc- 
casioned a  creditor,  and  could  not  de- 
feat the  jurisdiction  of  the  court,  nor 
render  invalid  any  orders  regularly 
made  in  the  administration  of  the  es- 
tate. Tiboldi  v.  Palms,  34  Tex.  Civ. 
App.  318,  78  S.  W.  726.  : 

33.  Holden  v.  Pinney,  6  Cal.  234, 
holding  widow  concluded  hy_  ac- 
quiescence for  eighteen  months  m  or- 
der setting  a  certain  lot  apart,  and 
could  not  thereafter  claim  another  lot 
on  which  she  had  formerly  resided. 

34.  Fealey  v.  Eealey,  104  Cal.  354, 
38  Pac.  49,  43  Am.  St.  Bep.  HI;  Kear- 
ney v.  Kearney,  72  Cal.  591,  15  Pm- 
769;  Tiboldi  v.  Palms,  34  Tex.  Civ.  App. 
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heirs  at  law,35  and  the  creditors.36  Nor  does  the  fact  that  no  notice 
is  .required  to  be  given  before  making  the  order  setting  aside  the 
homestead  or  the  fact  that  it  is  not  appealable,  affect  its  validity  against 
the  heirs  and  devisees.37 

An  order  setting  apart  a  homestead  upon  the  application  of  the 
widow,  for  herself  and  children,  conclusively  establishes  that  the  ap- 
plicant was  the  lawful  wife  of  the  deceased,38  and  that  certain  of  her 
children  were  his  heirs,39  and  that  she  and  her  children  were  entitled 
to  the  homestead  exemption.40 

The  order  setting  apart  the  homestead  to  the  survivor,  no  homestead 
having  been  declared  or  set  apart  during  the  lifetime  of  the  deceased, 
operates  in  some  states  to  vest  in  such  survivor  a  title  to  the  land  so  set 
apart.41  Where  the  right  of  homestead  is  considered  as  but  a  right  of  ex- 
emption, and  not  an  estate,  however,  the  only  effect  of  the  assignment,  so 
far  as  the  rights  of  the  heirs  at  law  are  concerned,  is  simply  to  protect 
the  property  from  the  grasp  of  creditors.42  But  under  some  statutes, 
the  homestead  selected  by  the  deceased  in  his  lifetime  vests  absolutely 
in  the  widow  by  operation  of  law,  and  the  only  effect  of  an  order 
setting  it  apart  is  to  withdraw  the  property  from  administration,  and 
to  this  extent  relieve  the  executor  from  the  necessity  of  accounting 
therefor.43  An  order  distributing  the  homestead  as  a  part  of  the  estate, 


318,  78  S.  W.  726,  affirmed,  97  Tex.  414, 
79  S.  W.  23. 

One  who  purchases  land  at  a  sheriff's 
sale,  subject  to  an  assignment  of  home- 
stead to  the  widow  and  children,  can- 
not impeach  the  validity  thereof.  Me- 
Keown  v.  Carroll,  5  S.  O.  75. 

35.  Fealey  v.  Pealey,  104  Cal.  354, 
38  Pac.  49,  43  Am.  St.  Eep.  Ill;  Estate 
of  Moore,  96  Cal.  522,  531,  31  Pac.  584; 
Gruwell  v.  Seybolt,  82  Cal.  7,  22  Pac. 
938;  Kearney  v.  Kearney,  72  Cal.  591, 

,15  Pac.  769. 

36.  Ala.— McDonald  v.  Berry,  90  Ala. 
464,  7  So.  838.  N.  H.— Judge  of  Pro- 
hate  v.  Simonds,  46  N.  H.  363.  Tex. 
Tiboldi  v.  Palms,  34  Tex.  Civ.  App.  318, 
78  S.  W.  726,  aprmed,  97  Tex.  414,  79 
S.  W.  23.  ' 

If  a  creditor,  whose  debt  accrued  be- 
fore the  passage  of  the  homestead  act, 
presents  his  claim  to  the  commissioner 
of  an  insolvent  estate,  takes  his  div- 
idend and  without  objection  allows  the 
widow's  homestead  to  be  assigned  by 
the  probate  court,  and  the  administra- 
tor, for  the  payment  of  debts,  sells  the 
land  assigned  subjeet  to  widow's  home- 
stead, such  creditor  cannot  afterwards 
require  the  administrator  to  sell  any 
interest  of  the  estate  in  the  land  as- 
signed for  homestead  to  pay  the  bal- 
ance of  the  debt.  Judge  of  Probate 
».  Simonds,  46  N.  H.  363. 


37.  Otto  v.  Long,  144  Cal.  144,  77 
Pac.  885. 

38.  Oldham  v.  Melver,  49  Tex.  556. 

39.  Oldham  v.  Mclver,  49  Tex.  556. 

40.  Glover  v.  Glover,  45  S.  C.  51,  22 
S.  E.  739. 

That  she  had  not  lost  by  abandon- 
ment her  homestead  right  in  the  prem- 
ises occupied  by  the  deceased.  Plum- 
mer  v.  White,  101  111.  474. 

41.  Cal.— Otto  v.  Long,  144  Oal.  144, 
77  Pac.  885;  Pealey  v.  Pealey,  104  Cal. 
354,  38  Pac.  49,  43  Am.  St.  Eep.  111. 
Ga. — Sloan  v.  Nance,  45  Ga.  310.  Tex. 
McDougal  17.  Bradford,  80  Tex.  558,  16 
S.  W.  619  (in  case  of  insolvent  es- 
tate); Sossaman  v.  Powell,  21  Tex. 
664. 

The  setting  apart  of  a  homestead  to 
the  minor  children  of  deceased,  upon 
the  application  of  their  guardian  there- 
for, divested  the  estate  of  the  title, 
and  conferred  it  upon  the  minors. 
Sloan  v.  Nance,  45  Ga.  310. 

42.  Stewart  v.  Blalock,  45  S.  C.  61, 
22  S.  E.  774;  Ex  parte  Bay.  20  S.  C. 
246. 

43.  Saddlemire  v.  Stockton  Savs., 
etc.  Soc,  144  Cal.  650,  79  Pac.  381; 
Watson  <e.  His  Creditors,  58  Oal.  556; 
Bich  v.  Tubbs,  41  Cal.  34;  In  re  Orr, 
29  Cal.  101. 

The  question  of  title,  as  between  the 
claimants^  is  to  be  determined  in.  an- 
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to  be  administered  is  a  nullity  and  does  not  take  away  the  homestead 
rights  of  the  widow.44 

Does  Not  Impair  Liens.  —  In  the  absence  of  an  express  statutory  pro- 
vision to  that  effect,  an  order  setting  apart  the  homestead  out  of 
property  covered  by  liens  does  not  destroy  or  in  any  manner  impair 
any  of  such  liens  upon  the  property.45 

An  order  denying  the  application  is  conclusive  only  as  to  the  conditions 
existing  at  the  time  the  proceedings  were  instituted.46 

(D.)    Collateral  Attack In  accordance  with  the  general  rule,  when 

an  order  setting  aside  a  homestead  to  the  widow  is  void,  for  want  of 
jurisdiction,  it  may  upon  proper  application  to  the  court,  he  vacated 
at  any  time  subsequent  to  rendition;47  but  the  proceedings  in  the 
probate  court,  setting  aside  the  homestead  to  the  use  of  the  wife  and 
family  of  the  deceased,  in  the  absence  of  facts  showing  a  want  of 
jurisdiction  in  the  court,  are  not  open  to  collateral  attack.48 


other  forum.     Eieh  v.  Tubbs,  41  Cal. 
34.     See  supra,  I,  G,  3,  a,  (II). 

44.  Hart  v.  Taber,  161  Cal.  20,  118 
Pac.  252;  Saddlemire  v.  Stockton  Savs., 
etc.  Soc,  144  Cal.  650,  '79  Pac.  381; 
Estate  of  Path,  132  Cal.  609,  64  Pac. 
995. 

Though  the  widow  files  a  petition  and 
"has  less  than  the  deceased's  homestead 
assigned  to  her,  the  proceeding  is 
wholly  vain,  as  it  cannot  afreet  her 
rights  previously  vested.  Hodges  v. 
Hodges,  172  Ala.  11,  54  So.  618. 

An  ordeT  subsequently  made  by  the 
probate  court  setting  it  aside  to  the 
survivor  and  his  or  her  children  as  a 
homestead  does  not  affect  the  title  of 
the  survivor  (Hart  v.  Taber,  161  Cal. 
20,  118  Pac.  252;  Saddlemire  v.  Stock- 
ton Savs.,  etc.  Soc,  144  Cal.  650,  79 
Pac.  381;  Watson  v.  His  Creditors,  58 
Cal.  556),  or  vest  the  title  in  the 
minor  children  and  the  mother  (Saddle- 
mire v.  Stockton  Savs.,  etc.  Soc,  144 
Cal.  650,  79  Pac  381);  the  only  effect 
of  the  order  being  to  withdraw  the 
property  therein  named  from  adminis- 
tration, and  to  this  extent  relieve  the 
executor  from  the  necessity  of  account- 
ing therefor.  Saddlemire  v.  Stockton 
Sav.,  etc.  Soc,  144  Cal.  650,  79  Pae 
381;  Watson  v.  His  Creditors,  58  Cal. 
556. 

45.  Estate  of  McCauley,  50  CaL 
544;  In  re  Orr,  29  Cal.  101.  See  Otto 
v.  Long,  144  Cal.  144,  77  Pae.  885. 

"The  action  of  the  county  court  in 
setting  aside  the  homestead  to  the  un- 
married daughters  did  not  divest  it  of 
the  authority  to  subsequently  charge 
the  property  with  a  superior  lien.    The 
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homestead  is  properly  set  aside  before 
the  time  for  the  presentation  of 
claims  against  thfe  estate  expires,  and 
such  disposition  of  it  is  made  subject 
to  pre-existing  claims  against  it,  which 
may  still  be  enforced."  Hensel  v.  In- 
ternational Bldg.  &  Loan  Assn.,  85  Tex. 
215,  20  S.  W.  116. 

46.  Where  the  court  denied  the  ap- 
plication of  the  widow  and  children  to 
have  a  homestead  laid  off  at  a  time, 
when  the  whole  of  the  purchase  price 
had  not  been  paid,  its  decision  was 
not  res  adjudicata  on  their  right  of 
homestead  after  such  purchase  money 
had  been  paid.  Munro  v.  Jeter,  24 
S.  C.  29. 

47.  Ala.— Baker  v.  Barelift,  76  Ala. 
414.  Cal.— Hanley  v.  Hanley,  4  Cof. 
Prob.  473.  N.  C— Williams  v.  WMtaker, 
110  N.  O.  393,  14  S.  E.  924.  Tex.' 
Watts  v.  Miller,  76  Tex.  13,  13  S.  W, 
16. 

See  generally  the  title,  "Judgments." 

48.  Ala— Dickinson  v.  Champion,  167 
Ala.  613,  52  So.  445;  Smith  v.  Bout- 
well,  101  Ala.  373,  13  So.  568  (proceed- 
ings cannot  be  assailed  in  ejectment). 
Cal.— Otto  v.  Long,  144  Cal.  144,  77  Pac. 
885  (action  to  quiet  title);  Estate  of 
Moore,  96  Cal.  522,  31  Pac.  584;  Han- 
ley  v.  Hanley,  4  Cof.  Prob.  473.  &a> 
Deyton  v.  Bell,  81  Ga.  370,  8  S.  E.  620, 
ejectment.  K  C— Formeyduval  v.  Book- 
well,  117  N.  C.  320,  23  S.  E.  488,  by 
defense  to  action  to  sell  the  homestead 
for  assets  to  pay  liens  thereon.  Okla* 
Funk  v.  Baker,  21  Okla.  402,  96  Pac. 
608,  129  Am.  St.  Rep.  788,  wherein  it 
was  sought  to  attack  the  order  in  an 
action,  for  partition.    8.  0— McKe<mfl 
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Illustrations. — Thus  the  order  setting  aside  the  homestead  cannot  be 
inquired  into  collaterally,  upon  the  ground  that  the  deceased,  in  his 
lifetime,  had  selected  a  homestead  which,  at  the  time  of  his  death,  had 
not  been  abandoned,49  nor,  where  the  court  had  Jurisdiction,  upon  the 
ground  that  the  homestead  was  set  aside  under  the  provisions  of  a 
statute  afterwards  declared  unconstitutional,  since  the  order  is  not  void, 
but  merely  erroneous.50  That  the  commissioners,  were  not  citizens  of 
good  standing  as  required  by  the  statute,  cannot  be  raised  upon  col- 
lateral attack.51  But  the  allotment  of  a  homestead  of  a  minor  child  out 
of  a  part  of  the  separate  estate  of  the  surviving  husband  and  father,52 
or  the  allotment  of  a  homestead  to  one  having  no  right  thereto,  is  void 
and  may  be  attacked  collaterally,53  by  the  administrator,  though  he 
was  a  party  to  the  proceeding  to  set  the  same  aside.54 

(E.)  Beview  op  Proceedings.  —  (1.)  Preliminary  Proceedings.  —  Where  an 
appeal  is  provided  for  and  the  practice  in  civil  cases  is  made  applicable 
by  statute  to  proceedings  under  the  probate  acts,  a  motion  for  a  new 
trial  preliminary  to  appeal  is  proper  in  an  estate  proceeding  to  set 
aside  a  homestead  to  the  widow.55 

(2.)  Appeal  —  Though  a  statute  expressly  provides  for  an  appeal 
from  a  judgment  or  order  for  or  against  setting  apart  a  probate  home- 
qBe  this  does  not  authorize  an  appeal  from  a  probate  order  setting 


v.  Carroll,  5  S.  C.  75,  as  by  an  action 
by  a  subsequent  purchaser  at  sheriff's 
sale  to  stay  waste.  Tex. — Fossett  v. 
McMahon,  74  Tex.  546,  12  S.  W.  324, 
by  action  to  recover  premises  set  apart. 

The  validity  of  an  assignment  can 
only  be  impeached  by  a  direct  proceed- 
ing (McKeown  v.  Carroll,  5  S.  C.  75; 
Fossett  v.  McMahan,  74  Tex.  546,  12 
S.  W.,324),  brought  for  the  purpose  of 
vacating  the  order  setting  apart  the 
homestead. 

An  order  vacating  at  a  subsequent 
term  a  previous  order  alloting  a  home- 
stead because  irregular,  is  not  void 
and  is  not  subject  to  collateral  attack. 
Baker  v.  Barclift,  76  Ala.  414. 

49.  Otto  v.  Long,  144  Cal.  144,  77 
Pac.  885,  action  to  quiet  title. 

Before  making  the  order,  it  was 
necessary  for  the  court  to'  determine 
that  the  facts  existed  which  author- 
ized it  to  do  so.  This  determination 
cannot  be  inquired  into  collaterally. 
Otto  v.  Long,   144   Cal.   144,    77    Pac. 

50.  Brandhoefer  v.  Bain,  45  Neb 
781,  64  N.  W.  213. 

51.  Smith  v.  Boutwell,  101  Ala, 
373,  13  So.  568. 

52.  Watts  v.  Miller,  76  Tex.  13,  13 
S.  W.  16. 

53.  Ga.— -Donaldson  p.  Anderson,  104 


Ga.  673,  30  S.  E.  883,  as  if  it  be  set 
off  to  the  widow  when  she  was  entitled 
to  none.  N.  C. — Williams  v.  Whitaker, 
110  N.  C.  393,  14  S.  E.  924,  as  if  it 
be  assigned  to  the  widow  alone,  when 
minor  children  are  living.  S.  C.: — Hos- 
ford  v.  "Wynn,  26  S.  C.  130,  1  S.  E. 
497,  as  where  under  the  statute  the 
widow  and  children  are  only  entitled 
to  the  same  homestead  which  the  hus- 
band was  entitled  to,  and  the  husband 
was  entitled  under  the  statute  to  no 
homestead  as  against  certain  debts. 

54.  Donaldson  v.  Anderson,  104  Ga. 
673,  30  S.  E.  883. 

55.  State  ex  ret.  Cook  v.  Langan,  32 
Nev.  176,  105  Pac.  568.  See  In  re 
MeKeever's  Estate,  48  Wash.  429,  93 
Pac.   916. 

56.  Estate  of  Burns,  54  Cal.  223 
(under  Code  Civ.  Proc,  §969,  repealed 
by  St.,  1880  p.  64);  True  V.  Morrill, 
28  Vt.  672;  Byram  v.  Heirs  of  Byram, 
27  Vt.  295  (under  Comp.  St.,  §28,  p. 
324,  giving  to  any  person  interested  in 
any  order,  sentence,  or  decree  of  the 
probate  court,  the  right  to  appeal  to 
the  probate  court). 

An  appeal  lies  from  an  order  of  the 
court  setting  aside  the  homestead  to 
the  widow  for  her  lifetime,  the  contro- 
versy concerning  the  title  to  land, 
though   the    amount   involved   be   less 
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aside  its  own  proceedings  for  irregularities  therein.57  Nor  is  the  order 
setting  apart  the  widow's  homestead  reviewable  upon  appeal  fro»  a 
subsequent  order  in  the  probate  proceedings.58  Generally  the  rules 
governing  review  upon  appeal  in  actions  at  law  are  applicable.59  Orjy 
errors  shown  by  the  record  may  be  considered.60 

(3.)  Certiorari.™  — Proceedings  by  certiorari  are  available  under 
some  statutes  to  review  the  proceeding  setting  aside  a  probate  home- 
stead.62   In  a  petition  for  a  certiorari  to.  revise  and' correct  the  pro? 


than  that  required  to  give  the  appel- 
late court  jurisdiction  ordinarily. 
Barker  v.  Jenkins,  84  Va.  895,  6  8.  E. 
459. 

Judgment  Boll.— Upon  an  appeal 
from  an  order  setting  aside  a  home- 
stead ,to  the  widow,  the  statute  pro- 
viding that  appeals  may  be  taken  in 
probate  proceedings  as  an  appeal  from 
a  final  deeision  and  judgment  in  an 
action  at  law,  the  petition  for  an  order 
setting  apart  a  homestead*  may  be  con- 
sidered as  a  complaint,  the  reply  there- 
to as  an  answer,  and  the  order  as  a 
judgment,  and  all  together  regarded  as 
constituting  the  judgment  roll.  In  re 
Quinn's  Estate,  27  Nev.  156,  74  Pac.  5. 

Time  for  Appeal. — The  appeal  must 
be  taken  within  the  time  prescribed  by 
statute.  Estate  of  Burton,  64  CaL428, 
1  Pac.  702;  Estate  of  Harland,  64  Cal. 
379,  1  Pac.  159;  Estate  of  Burns,  54 
Cal.    223. 

57.  Johnson  v.  Tyson,  45  Cal.  257, 
as   proceeding  is  still  pending. 

58.  Estate  of  Burns,  54  Cal.  223. 

59.  In  re  Quinn's  Estate,  27  Nev. 
156,  74  Pac.  5.  See  the  title  "Ap- 
peals." 

Verdict  Supported  by  Evidence  Will 
Not  Be  Disturbed. — The  question  of 
domicil  of  an  infant  applying  for  a 
homestead  in  the  lands  of  the  deceased 
is  one  of  fact,  and  where  the  jury  has 
found  in  favor  of  the  minor's  right  to 
homestead,  the  court  on  appeal  will  not 
disturb  the  verdict,  which  is  warranted 
by  the  evidence.  Harkins  v.  Arnold, 
46  Ga.   656. 

Findings  of  Commissioners. — Follow- 
ing the  general  rule,  an  order  of  the 
court  approving  the  findings  of  com- 
missioners to  set  off  '  the  homestead 
will  not  be  disturbed  upon  appeal  mere- 
ly because  they  erred  in  their  judg- 
ment as  to  the  value  of  the  homestead 
set  apart.  Doughty  v.  Little,  61  N.  H. 
365. 

60.  Boss  v.  Smith,  44  Tex.  398. 
Error  Must  Be  Shown    by    Kecord. 
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Where  it  does  not  appear  from  the 
"case"  as  agreed  upon,  or  settled  for 
argument  before  the  appellate  court 
that  the  widow  was  not  the  head  of 
a  family,  as  required  to  entitle  her  to 
a  homestead  out  of  the  estate  of  the 
deceased,  the  court  on  appeal  must  as- 
sume that  the  judgment  of  the  court 
below  setting  aside  the  homestead  to 
the  widow  was  correet.  Moore  V.  Par- 
ker, 13  S.  C.  486,  wherein  the  appeal 
brief  only  showed  that  the  widow  had 
no  children. 

In  the  absence  of  a  statement,  only 
errors  appearing  on  the  face  of  the 
order  are  reviewable  upon  appeal.  In  re 
Quinn's  Estate,-  27  Nev.  156,-  74  Pac. 
5. 

Presumptions.-T-Though  the  record 
fails  to  show  any  selection  made  by  the 
widow  and  fails  to  show  a.  selection 
made  by  the  commissioners,  on  her  pie. 
sumed  failure  to  act,  if  the  record  does 
show  that  the  appraisers,  acting  as 
commissioners,  allotted  the  homestead 
to  the  widow,  that  she  occupied  it  as 
her  homestead  until  her  death,  and  that 
it  was  never  afterwards  treated  as  any 
part  of  the  estate,  no  exceptions  being 
filed  to  the  allotment,  the  court  on  ap- 
peal will  presume  either  that  the 
widow  made  the  selection,,  or  that  she 
failed  to  act,  and  the  commissioners 
selected  for  her.  Dossey  v.  Pitman,  81 
Ala.  381,  2  So.  443. 

61.  See  generally  the  title  "0»" 
tiorari."       , 

62.  Oldham  v.  Mclver,  49  Tex.  556. 
See  Burgett  v.  Apperson,  52  Ark.  213, 
12  S.  W.  559. 

Where  there  has  been  a  failure,  on 
the  part  of  the  probate  court,  to  set 
apart  for  the  use  of  the  minor  chil- 
dren, the  property  exempt  from  forced 
sale,  and  the  property,  a  part  of  which 
was  the  homestead,  has  'been  sold  by 
order  of  the  court,  a  certiorari  from 
the  district  court  to  revise  and  correct 
the  probate  proceedings  will  he.  Oon- 
nell  v.  Chandler,  11  Tex.  249. 
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ceedings  in  the  probate  court,  where  there  has  been  a  failure  to  set 
apart  for  the  use  of  minor  children  the  homestead  exempt  from  forced 
sale,  and  the  property  has  been  sold  under  an  order'  of  that  court,  it 
is  not  necessary  to  give  a  particular  description  of  the  land  sold.63  To 
such  a  proceeding,  it  is  not  error  to  join  the  administrator  of  the 
estate,64  and  a  purchaser  of  the  property  at  such  sale.65 

4.  Reassignment  Upon  Increase  in  Value. —  Under  statutes  pro- 
viding that  when  real  property  is  set  apart  as  a  homestead  to  the  sur- 
viving widow  and  minor  children,  it  becomes  theirs  absolutely,  though 
the  property  shall  subsequently  increase  in  value  beyond  the  exemption 
allowed  by  statute,  the  estate  cannot  be  reopened  and  further  admin- 
istered for  the  purpose  of  subjecting  such  excess  to  the  debts  of  the 


5.  Money  Payment  in  Lieu,  of  Homestead.  —  Unless  a  statute  ex- 
pressly sanctions  it,  the  court  has.  no  power  to  authorize  a  sale  of  the 
land  and  direct  a  money  payment  in  lieu  of  homestead  ;67  but  statutes 
in  many  of  the  states  now  authorize  a  sale  of  the  homestead  and  a 
money  payment  in  lieu  of  homestead  under  designated  circum- 
stances,68 or  authorize  the  selection  of  other  land  than  that  occupied 


A  decree  of  the  county  court  ad- 
judging a  lease  superior  to  tie  home- 
stead cannot  be  pleaded  in  bar  in  an 
appeal  from  the  original  order  of  the 
probate  court,  setting  aside  a  home- 
stead, taken  hy  certiorari  to  another 
court.    Oldham  v.  Mclver,  49  Tex.  556. 

63.    Connell  v.  Chandler,  11  Tex.  249. 

U.    Connell  v.  Chandler,  11  Tex.  249. 

65.  Connell  *.  Chandler,  11  Tex.  249, 

66.  In  re  Bedford's  Estate,  34  Utah 
24,  95  Pac.  518,  16  L.  R.  A.  (N.  S.) 
728. 

67.  Garner  v.  Bond,  61  Ala.  84;  Es- 
tate of  Walkerley,  81  Cal.  579,  22  Bae. 
888;  Noah's  Estate,  73  Cal.  590,  15 
Pac.  290,  2  Am.  St.  Rep.  834.  See 
Bliss  v.-  Fnhrman,  6  Ohio  C.  C.  203. 

Under  a  statute  authorizing  a  money 
payment  in  lieu  of  homestead  upon  a 
sale  after  the  death  of  the  husband 
by  Ms  personal  representative,  a  maney 
payment  in  lieu  of  homestead  cannot 
be  directed  under  a  decree  of  fore- 
closure after  the  death  of  the  husband, 
of  a  homestead  incapable  of  being  re- 
duced by  partition  or  division  within 
the  statutory  exemption.  Garner  v. 
Bond,  61  Ala.  84. 

_  Under  the  Ohio  statutes,  the  widow 
is  not  entitled  to  an  allowance  in  lieu 
of  homestead  out  of  her  husband's  es- 
tate, where  the  husband  was  not  the 
owner  of  a  homestead.  Wolverton  v. 
Paddock,  3  Ohio  C.  C.  488. 


68.  Ala. — 'Garner  v.  Bond,  61  Ala. 
84,  where  there  is  a  sale  under  execu- 
tion or  other  process  during  life  of 
husband,  or  a  sale  after  death  by  his 
personal  representative.  Ky. — Shea  v. 
Shea,  24  Ky.  L.  Rep.  1702,  72  S.'W.  7. 
Neb.— Wardell  v.  Wardell,  71  Neb.  774, 
99  N.  W.  674,  where  house  cannot  be 
set  apart  from  residue  of  tract  without 
great  injury  to  residue.  Ohio. — Bliss 
v.  Fuhrman,  6  Ohio  C.  C.  203,  3  Ohio 
Cir.  Dec.  416,  where  there  is  a  home- 
stead charged  with  liens  against  which 
neither  husband  and  wife  can  demand 
and  have  set  off  a  homestead  by  metes 
and  bounds.  See  Evans  v.  Staggaman, 
8  Ohio.  Dec.  (Reprint)  244.  Tex.— Hoff- 
man v.  Hoffman,  79  Tex.  189,  14  S.  W. 
915,  15  S.-W.  471;  Clift  v.  Kaufman, 
60  Tex.  64;  Mayman  v.  Reviere,  47  Tex. 
357;  Terry  v.  Terry,  39  Tex.  310  (where 
husband  dies  leaving  no  homestead) ; 
Crocker  v.  Crocker,  19  Tex.  Civ.  App. 
296,  46  S.  W.  870  (where  homestead  of 
full  number  of  acres  cannot  be  alloted). 
Vt. — Chaplin  v.  Sawyer,  35  Vt.  286, 
where  tract  incapable  of  division  with- 
out great  injury. 

Iowa. — Under  a  statute  authorizing 
a  sale  of  the  homestead  and  reinvest- 
ment of  the  proceeds  thereof  in  a  new 
homestead,  the  proceeds  of  such  a  sale 
are  exempt  and  the  widow  may  invest 
the  same  in  a  new  house,  though  pend- 
ing the  reinvestment  the  husband  dies. 
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as  a  homestead,  where  the  actual  homestead  is  subject  to  debts  op 
incumbrances.89  Such  allowance  in  lieu  of  homestead  should  be  made 
out  of  the  husband's  entire  estate,  and  not  charged  upon  any  specific 
property.70 

t  If  the  homestead  premises  exceed  in  value  the  statutory 
amount  and  are  not  susceptible  of  division,  the  heirs  may  file  a  bill 
in  equity  in  some  states  and  upon  payment  to  the  surviving  wife 
of  the  amount  of  the  exemption  allowed,  require  her  to  surrender 
possession  of  the  homestead,71  or  the  whole  of  the  property  is  subject 
to  sale  under  execution,  attachment  or  judgment,72  provided  the 
statutory  amount  of  the  exemption  is  set  apart  from  the  proceeds - 
for  the  use  of  the  widow  and  children  during  the  time  provided  by 
the  statute.73  Provision  is  sometimes  made  for  the  investment  of  the 
proceeds  for  the  benefit  of  the  interested  parties.74 

Terms  of  Sale "Where  property  which  exceeds  the  homestead  ex- 
emption in  value  is  ordered  to  be  sold  by  the  probate  court,  the  terms 
should  be  cash,  to  the  amount  of  the  homestead  exemption  of  the 
widow  and  children,75  to  be  paid  over  immediately  to  those  entitled;" 
and  the  balance  may,  it  is  held,  be  on  credit.77 

6.  Partition  of  Homestead  Premises.78  —  While  the  homestead 
should  not  be  severed  from  other  land  of  which  it  is  a  part  unless 
justice  requires  it,79  in  the  absence  of  statutes  forbidding  the  dis- 
memberment of  the  homestead  in  partition  proceedings,  the  home- 
stead may  in  partition  proceedings  be  set  off  from  the  remainder  of 
land  belonging  to  the  heirs  at  law,80  and  generally  the  excess,  where 
the  homestead  is  a  part  of  a  larger  tract,  may  be  partitioned,  though 


Schuttloffel  v.  Collins,  98  Iowa  576,  67 
N.  W.  397,  60  Am.  St.  Eep.  216. 

Where  the  husband  dies,  leaving  a 
homestead  subjeet  to  an  incumbrance 
not  prior  to  the  homestead,  the  court 
cannot  give  the  widow  an  allowance 
in  lieu  of  homestead  and  permit  hei 
to-  take  unincumbered  land  in  lieu  there- 
of.    Blair  &  Co.  v.  Thorp,  33  Tex.  38. 

Homestead  cannot  be  partly  in  land 
and  partly  in  money.  Crocker  v. 
Crocker,  19  Tex.  Civ.  App.  296,  46  S.  W. 
870. 

69.  Steiner  v.  McDaniel,  lift  Ala. 
409,  20  So.  54;  Jackson  v.  Howell,  87 
Ala.  685,  6  So.  95,  4  L.  E.  A.  637. 

70.  Mabry  •».  Harrison,  44  Tex.  286, 
295. 

71.  Goddard  V.  Landes,  250  111.  457, 
95  N.  E.  477;  Powell  v.  Powell,  247 
HI.  432,  93   N.  E.  432. 

Where  the  wife  is  the  owner  of 
premises  in  which  the  husband  has  a 
right  of  homestead,  upon  a  divorce  from 
the  husband  she  may  maintain  a  bill 
in  equity  for  setting  off  the  homestead 
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or  for  payment  for  its  value.    Cutlet 
v.  Cutler,  188  HI.  285,  58.  N.  E.  932. 

72.  Warren's  Admr.  ■».  Warren,  31 
Ky.  H.  Eep.  1101,  104  S.  W.  754. 

73.  Warren's  Admr.  v.  Warren,  31 
Ky.  L.  Eep.  1101,  104  S.  W.  754. 

74.  Warren's  Admr.  v.  Warren,  31 
Ky.  L.  Eep.  1101,  104  S.  W.  754;  Mo,-- 
Taggert  v.  Smith,  14  Bush  (Ky.)  414. 

75.  Wood  v.  Wheeler,  11  Tex.  122. 

76.  Wood  v.  Wheeler,  11  Tex.  122. 

77.  Wood  v.  Wheeler,  11  Tex.  122. 

78.  See  generally  the  title  "Parti- 
tion." 

79.  Eobinson  V.  Baker,  47  Mich.  619, 
11  N.  W.  410. 

80.  Eobinson  V.  Baker,  47  Mien.  61H, 
11  N.  W.  410. 

The  purchaser  of  an  undivided  inter- 
est of  one  of  the  adult  children  of  the 
deceased  may  compel  such  partition. 
In  making  it  the  right  of  the  widow 
should  be  saved  in  the  homestead  prem- 
ises themselves  whenever  it  can  »« 
done  consistently  with  justice.  Bobin- 
son  v.  Baker,  47  Mich.  619,  11  ».  w. 
410. 
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there  is  a  statute  which  prohibits  a  partition  of  the  homestead." 
In  some  states,  however,  upon  the  death  of  the  husband,  the  homestead 
extends  by  operation  of  law  to  the  wife  and  children,  and  during  their 
use  and  occupancy,82  or  her  widowhood,83  or  the  life  of  the  wife,84  the 
homestead  is  not  subject  to  partition  as  against  the  wife  at  the  suit  of 
either  the  adult  children,86  the  minor  children,86  or  the  heirs  at  law87  of 


81.  Hough  v.  Shippey,  16  Tex.  Oiv. 
App.  88,  40  S.  W".  332.  .  See  supra,  I,  E, 
and  Warren  ft  Greenwood,  121  Mass. 
112. 

82.  Alk. — Trotter  v.  Trotter,  31  Ark. 
145.  la. — Dodds  v.  Dodds,  26  Iowa  311; 
Nicholas  ft  Purczell,  21  Iowa  265,  89 
Am.  Dec.  572.  Miss. — Martin  v.  Martin, 
84  Miss.  553,  36  So.  523,  under  Code 
1892,  §1553.  Okla. — Holmes  v.  Holmes, 
27  Okla.  140,  111  Pae.  220,  30  L.  B. 
A.  (N.  S.)  920;  Miller  v.  Hassman,  24 
Okla.  381,  103  Pae.  577.  Tex.— Mc- 
Dougal  ft  Bradford,  80  Tex.  558,  16 
S.  W.  619;  Hudgins  v.  Sansom,  72  Tex. 
229,  10  S.  W.  104;  Flynn  v.  Haneoek, 
35  Tex.  Oiv.  App.  395,  80  S.  W.  245. 

83.  Ark— Trotter  v.  Trotter,  31  Ark. 
145.  Miss. — Martin  v.  Martin,  84  Miss. 
553,  36  So.  523,  under  Code,  1892,  §1553. 
Wis.— Voelz  <o.  Voelz,  88  "Wis.  461,  60 
N.  W.  707. 

84.  Ala.— -Smally  v.  Chisenhall,  108 
Ala.  683,  18  So.  739.  Ark.— Trotter  v. 
Trotter,  31  Ark.  145.  Cal.— Mills  V. 
Stump,  20  Cal.  App.  84,  128  Pae.  349. 
S.  C— Yoe  ft  Harvey,  25  S.  C.  94.  Wis. 
Voeii!  ft  Voelz,  88  Wis.  461,  60  N.  W. 
707. 

85.  Ala.— Smally  v.  Chisenhall,  108 
Ala.  683,  18  So.  739.  Miss.— Martin  v. 
Martin,  84  Miss.  553,  36  So.  523,  under 
Code,  1892,  §1553.  S.  O.— Yoe  v.  Har- 
vey, 25  S.  C.  94. 

Where  a  widow  applies  for  and  has 
set  apart  a  homestead  in  the  lands 
of  her'  deceased  husband  for  the  benefit 
of  herself  and  the  minor  children,  the 
children  after  they  arrive  at  age,  are 
not  entitled,  in  a  suit  against  her,  to 
recover  their  parts  of  the  land,  she  be- 
ing still  a  widow.  Holloway  v.  Hollo- 
way,  92  Ga.  340,  17  S.  E.  281. 

86.  Where  a  man  dies,  leaving  a 
widow  and  minor  children,  his  home- 
stead is  not  subject  to  partition  so 
long  as  his  widow  remains  unmarried 
and  occupies  it  as  her  residence,  until 
all  such  children  arrive  at  the  age  of 
majority,  even  though  all  the  children 
"^Z  BMje  away;  from  the  homestead 


(Hafer  v.  Hafer,  36  Kan.  524,  13  Pae. 
821),  and  notwithstanding  the  minor 
may,  by  next  friend,  ask  for  its  parti- 
tion. Hafer  v.  Hafer,  33  Kan.  449,  6 
Pae.  537. 

87.  Ark.— Trotter  v.  Trotter,  31  Ark. 
145.  Cal.— Mills  v.  Stump,  20  Cal.  App. 
84,  128  Pae.  349.  la.— Dodds  *.  Dodds, 
26  Iowa  311;  Nicholas  v.  Purczell,  21 
Iowa  265,  89  Am.  Dec.  572.  Okla. 
Holmes  <o.  Holmes,  27  Okla.  140,  111 
Pae.  220,  30  L.  B.  A.  (N.  S.)  920; 
Miller  v.  Hassman,  24  Okla.  381,  103 
Pae.  577.  Tex. — MeDougal  v.  Bradford, 
80  Tex.  558,  16  S.  W.  619;  Harris  v. 
Beed,  47  Tex.  523;  Flynri  v.  Hancock, 
35  Tex.  Civ.  App.  395,  80  S.  W.  245. 
Wis.— Voelz  v.  Voelz,  88  Wis.  461,  60 
N.  W.  707. 

The  purpose  of  a  homestead  is  to 
secure  a  home  to  each  and  all  those 
clothed  with  a  homestead  right — to 
each  and  all  of  them;  and  the  power 
of  a  stranger  to  enter  into  possession 
of  the  land,  and,  as  a  tenant  in  common 
to  interfere  with  its  occupancy  and 
control  by  the  homestead  claimants  and 
have  it  partitioned,  or  sold,  if  division 
be  impracticable,  would  be  inconsistent 
with  the  very  nature  of  a  homestead 
and  violative  of  the  very  purpose  for 
which  a  homestead  is  created.  Moore 
v.  Hoffman,  125  Cal.  90,  57  Pae.  769, 
73  Am.  St.  Bep.  27;  Mills  v.  Stump,  20 
Cal.  App.  84,  128  Pae.  349. 

"Our  laws  have  thrown  around  the 
homestead  every  necessary  protection 
for  the  humane  and  beneficent  use  for 
which  it  was  designed,  and  no  such 
exception  by  which  the  widow  could  be 
divested  of  it  is  found  in  the  statute. 
It  would  require  positive  legislation  to 
subject  the  widow's  homestead  to  the 
uncertain  tenure  of  the  capricious  ac- 
tion of  the  heirs,  whenever  they  might 
wish  to  have  a  partition  or  sale  of  the 
lands  of  the  estate.  There  is  not  only 
no  such  provision,  but,  as  we  have  seen, 
the  statutes  and  the  nature  of  the 
homestead  right  preclude  any  such  in- 
terference with  it.    Where  the  widow's 
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the  deceased,  or  their  assignees.88  So,  too,  though  circumstances 
might-  exist  where  it  would  be  the  duty  of  the  court,  for  the  benefit 
of  the  minor  child,  to  decree  a  partition  or  order  the  interest  of  the 
minor  in  the  homestead  sold,89  as  a  rule,  so  long  as  the  guardian  of 
the  minor  children  of  the  deceased  may  be  permitted  to  use  it  under 
order  of  court,90  it  cannot  be  partitioned,91  but  must  remain  intact 
at  least,  Until  the  youngest  child  has  reached  its  majority.92  Like- 
wise, where  the  widow  dies  leaving  minor  children,  an  adult  child 
cannot,  against  the  objection  of  the  remaining  children,  have  the 
homestead  partitioned  until  they  become  of  age.93  The  same  rules  as 
to  partition  of  homestead  premises  apply  where  the  husband  is  the 
survivor,  that  is,  there  can  be  no  partition  at  the  suit  of  the  heirs  at 
law,94  or  the  devisees  under  the  will  of  the  wife96  as  long  as  the 
hnsband  may  elect  to  use  or  occupy  the  premises  as  a  homestead.86 
Nor  does  a  statute,  providing  that  several  cotenants  in  possession  of 
real  property  as  parceners,  joint  tenants,  or  tenants  in  common;  in 
which  one  or  more  have  an  estate  of  inheritance  or  for  life  or  lives, 
or  for  years,  may  bring  an  action  for  a  partition  thereof,  authorize- 
the  partition  of  the  homestead  interest  during  the  time  of  its  enjoy- 
ment.97 


homestead  is  provided  for  in  other 
states,  it  is  held  not  to  be  subject  to 
partition."  Voelz  ft  Voelz,  88  Wis. 
461,  60  N.  W.'  707. 

Partition  Between  Heirs. — But  the 
premises  oecupied  by  the  wife  as  a 
homestead  may  be  partitioned  as  be- 
tween the  heirs,  since  like  any  other 
intervening  life  estate,  it  will  only 
postpone  the  possession  of  the  re- 
versioner in  fee  till  its  termination. 
Holman  ft  Gill,  107  111.  467. 

88.  Funk  ft  Baker,  21  Okla.  402,  96 
Pac.  608,  129  Am.  St.  Eep,  788. 

89.  Hoppe  v.  Hoppe,  104  Cal.  94.  101. 
37  Pac.   894. 

Judge  Cooley  suggests  in  Robinson  ft 
Baker,  47  Mich.  619,  11  N.  W.  410, 
that  "in  some  cases  partition  may  be 
the  only  way  of  preventing  gross  in- 
justice to  minor  children.  Such  a  ease 
might  exist  if  a  widow  were  to  be  left 
with  minor  children,  a  part  of  them 
with  her  own  and  a  part  the  children 
of  her  husband  by  a  former  wife;  for 
in  such  a  ease  she  would  be  under  no 
legal  obligation  to  support  the  step- 
children, while  except  as  members  of 
her  family  the  homestead  laws  would 
fail  to  provide  for  them." 

90.  MeDougal  ft  Bradford,  80  Tex. 
558,  16  S.  "W.  619;  Hudgins  ft  Sansom, 
72  Tex.  229,  10  S.  W.  104. 

Under  the  Texas  Constitution,  the 
minor  must,  through  his  or  her  guard- 
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ian,  obtain  permission  from  the  county 
court  to  use  and  occupy  the  land,  and 
without  such  an  order  the  homestead 
is  not  established,  and  it  may  be  par- 
titioned at  the  instance  of  any  one  own- 
ing a  part  of  it.  Powell  v.  Naylor,  32 
Tex.  Oiv.  App.  340',  74  S.  W.  338; 
Gaines  ft  Gaines,  4  Tex.  Civ.  App.  408, 
23  S.  W.  465. 

91.  Cal.— Hoppe  ft  Hoppe,  104  Cal. 
94,  37  Pac.  894.  Mo.— -Brewington  ». 
Brewington,  211  Mo.  48,  109  S.  W.  723; 
Quail  ft  Lamas,  200  Mo.  674,  98  S.  W. 
617;  Ehorer  ft  Brockhage,  86  Mo.  544, 
affirming  13  Mo.  App.  397.  Tex.— Adair 
v.  Hare,  73  Tex.  273,  11  S.  W.  320; 
Hudgins  ft  Sansom,  72  Tex.  229,  10 
S.  "W.  104. 

92.  Hoppe  ft  Hoppe,  104  Cal.  94,  37 
Pac.  894;  Brewington  ft  Brewington, 
211  Mo.  48,  109  S.  W.  723. 

93.  Trumbly  ft  Martell,  61  Kan.  703, 
60  Pac.  741,  reversing  9  Kan.  App.  364, 
58  Pac.  120. 

94.  Eubank  &  Co.  ft  Landram,  59 
Tex.  247;  Cox  ft  Oliver,  43  Tex.  Civ. 
App.  110,  95  S.  W.  596;  Eeed  ft  Talley, 
13  Tex.  Civ.  App.  286,  35  S.  W.  805. 

95.  Eeed  ft  Talley,  13  Tex.  Civ. 
App.  286,  35  S.  W.  805. 

96.  Eubank  &  Co.  *.  Landram,  s» 
Tex.  247;  Oox  ft  Oliver,  43  Tex.  Civ. 
App.  110,  95  S.  W.  596. 

97.  Mills  ft  Stump,  20  Cal.  App.  84. 
128  Pac.  349. 
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But  a  partition  of  the  entire  estate  of  a  deceased,  of  which 
the  homestead  is  a  part,  which  does  not  take  away  the  right  of  the 
children  to  occupy  the  homestead,  will  be  sustained;98  and  in  case  of 
a  sale  and  conveyance  by  the  wife  of  the  premises  in  which  the  home- 
stead is  included,  the  heirs  are  entitled  to  a  partition  of  the  home- 
stead." So,  too,  the  premises  occupied  as  a  homestead  are  subject  to' 
partition  in  some  states  by  express  statutory  provision,  if  the  widow 
remarries,1  or  when  all  the  children  have  arrived  at  the  age  of 
majority.2  Under  such  statutory  provision,  if  all  the  children  are 
of  age  at  the  time  of  the  death  of  the  husband,  the  homestead  may 
be  partitioned  at  the  instance  of  one  of  them,3  and,  in  the  absence  of 
a  statute  postponing  partition  among  the  heirs,  in  favor  of  an  adult 
child,  upon  the  death  of  the  widow  the  homestead  is  subject  to  par- 
tition.4 

Time  for  Making  Partition.  —  Where  the  homestead  is  not  and  cannot 
be  liable  for  the  debts  of  the  estate,  a  partition  thereof  may  be  made 
previous  to  the  settlement  of  the  estate.6 

B,  Claimant's  Remedies  foe  Protection  op  Homestead.  —  1. 
Generally.  —  The  court  in  which  a  case  affecting  the  homestead  is 
pending  may  exercise  such  power  only  as  the  parties  before  it,  in 
the  absence  of  judicial  proceedings,  might  exercise  over  the  subject- 
matter.6 

2.  Equitable  Remedies.  —  a.  Generally.  —  Statutes  sometimes 
give  courts  of  equity  alone  jurisdiction  of  suits  for  the  recovery  of 
property  which  has  been  set  apart  under  the  homestead  laws  and  sub- 


98.  Begins  v.  Sansom,  72  Tex.  229, 
'0  S.  W.  104. 

99.  Size  v.  Size,  24  Iowa  580. 

,  1.  Kaii.  Gen.  St.,  1909,  §2939;  Brady 
V  Banta,  46  Kan.  131,  26  Pae.  441. 

The  case  of  Brady  v.  Banta,  46  Kan. 
131  26  Pae.  441,  was  one  where  the 
■widow  and  children  of  the  owner  con- 
tinued after  his  death  to  occupy  the 
premises  as  a  homestead.  The  widow 
remarried,  hut  continued  with  her  chil- 
dren to  occupy  the  property  as  a  home- 
stead. It  was  held  that  by  reason  of 
the  continued  occupation  of  the  land 
hy  the  children  its  homestead  character 
was  not  destroyed  by  the  marriage  of 
the  widow,  but  that  her  marriage  made 
the  property  subject  to  partition  be- 
tween her  and  the  children.  Towle  v. 
Towle,  81  Kan.  675,  107  Pae.  228,  27 
L.  E.  A.  (N.  S.)   550. 

2.  Kan.  Gen.  St.,  1909,  §2939;  Towle 
p.  Towle,  81  Kan.  675,  107  Pae.  228, 
27  L.  E.  A.  (N.  S.)  550;  First  Nat. 
Bank  v.  Carter,  81  Kan.  694,  107  Pae. 
234;  Trumbly  v.  Martell,  61  Kan.  703, 
60  Pae.  741;  Hafer  v.  Hafer,  36  Kan. 
524,  13  Pae.  821.    See  S.  O.  Code,  1902, 


The  purchaser  of  the  share  of  a  child, 
in.  the  homestead  estate  descending 
upon  the  death  of  the  husband  to  thu 
widow  and  children,  is  entitled  to  par- 
tition after  the  minor  children  have 
all  arrived  at  the  age  of  majority. 
First  Nat.  Bank  v.  Carter,  81  Kan.  694, 
107  Pae.  234. 

Sueh  statutes,  however,  do  not  seem 
to  contemplate'  any  partition  at  the  in- 
stance of  the  widow.  Glover  v.  Glover, 
45  S.  C.  51,  2-2  S.  E.  739. 

3.  Vandiver  v.  Vandiver,  20  Kan. 
501. 

4.  Simms  v.  Hixon  (Tex.),  65  S.  W. 
36,  aprrmng  (Tex.  Civ.  App.),  65  S.  W. 
35;  White  v.  Small,  22  Tex.  Civ.  App. 
318,  54  S.  "W.  915. 

5.  Hild  v.  Hild,  129  Iowa  649,  106 
N.  "W.  159,  113  Am.  St.  Eep.  500. 

6.  Spitley  v.  Frost,  15. Fed.  299,  5 
MeCrary  43. 

If  the  husband  alone  is  in  court,  the 
power  of  the  court  is  limited  to  his 
interest,  and  where  this  cannot  be  di- 
vested without  the  wife,  the  court  is 
powerless.  Spitley  v.  Frost,  15  Fed. 
29,9.    See  infra,  I,  H,  4. 
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sequently  illegally  sold.7    But  in  the  absence  of  such  statute  a  home- 
stead may  be  protected  by  a  resort  to  equity.8 

b.  Action  To  Quiet  Title.  —  If  the  claimant  is  entitled  to  have  all 
his  realty  exempted  from  execution,  he  and  his  grantee  may,  after 
an  execution  sale,  bring  a  suit  in  equity  to  quiet  title  to  the  land.9 

c.  Action  To  Remove-  Cloud.  —  A  court  of  equity  has  jurisdiction 
to  remove,  at  the  suit  of  the  homestead  owner,  a  cloud  upon  the 
title  to  the  homestead  caused  by  judgments  of  his  creditors,  which 
are  apparent,  though  not  real,  liens  upon  the  homestead,10  or  to  re- 
move a  cloud  upon  the  title  created  by' an  illegal  sale  of  the  home- 
stead, under  judicial  process.11  It  is  not  an  essential  prerequisite  to 
the  maintenance  of  such  an  action  that  the  judgment  creditors  should 
be  threatening  or  about  to  cause  executions  to  be  issued  and  levied 
upon  the  exempt  homestead.12  Such  equitable  jurisdiction  is  not 
ousted  by  the  fact  that  a  legal  remedy  is  afforded  subsequently.18 

d.  Injunction.  —  (I.)  Generally.  — Statutes  sometimes  provide  for 
an  injunction  to  restrain  an  illegal  sale  of  the  homestead,1*  but  even 


7.  Woodward  v.  Bivins,  71  Ga.  589; 
McLellan  V.  Weston,  59  Ga.  883  (both 
under  §1,  Aet  Peb.  15,  1876,  Acts,  1876, 
p.   51). 

8.  Where  the  husband  has  deserted 
the  wife,  a  suit  in  equity  by  her  to 
restore  her  to  possession  is  an  ,  ap- 
propriate remedy,  though  the  creditor 
had  obtained  a  judgment  in  eject- 
ment against  the  husband  alone,  as  this 
would  bar  a  suit  at  law.  Mix  <v.  King, 
55  111.  434. 

Where  a  sale  is  made  of  a  homestead 
under  execution,  the  debtor  may,  by 
original  bill  assert  his  right  of  exemp- 
tion. Imhofe  v.  Lipe,  162  111.  282,  44 
N.  E.  493. 

9.  Citizens  St.  Bank  v.  Harris,  149 
Ind.  208,  48  N.  E.  856;  Barnard  V. 
Brown,  112  Ind.  53,  13  N.  E.  401. 

No  previous  demand  is  necessary  in 
order  to  maintain  the  aetion.  Barnard 
v.  Brown,  112  Ind.  53,  13  N.  E.  401. 

10.  Corey  v.  Schuster,  44  Neb.  269, 
62  N.  W.  470. 

11.  111.— Oonklin  v.  Foster,  57  111. 
104.  Mich. — Burkhardt  v.  James  Walk- 
er &  Son,  132  Mich.  93,  92  N.  W.  778, 
102  Am.  St.  Bep.  386;  Lozo  v.  Suther- 
land, 38  Mich.  168.  Minn. — Barton  v. 
Drake,  21  Minn.  299.  Mo. — Harrington 
v.  Utterbaek,  57  Mo.  519.  Neb.— Best 
v.  Grist,  1  Neb.  (Unof.)  812,  95  N.  W. 
836.  N.  Y. — Cook  v.  Newman,  8  How. 
Pr.  523. 

The  owner  of  a  homestead  may  main- 
tain an  action  to  remove  a  cloud  from 
his  title,  caused  by  a  sheriff's  deed  of 
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the  homestead,  upon  a  judgment  which 
is  not  a  lien  thereon.  Since  the  home- 
stead is  not  a  proper  subject  for  con- 
sideration upon  proceedings  for  the  con- 
firmation of  a  sale  of  the  alleged  home- 
stead on  execution,  the  fact  that  the 
plaintiff  in  an  action  to  remove  the 
cloud  sought  to  litigate  the  question  in 
those  proceedings  will  not  bar  the  lat- 
ter action.  Best  v.  Grist,  1  Neb.  (Unof.) 
812,  95  Pac.  836. 

The  bill  heed  not  disclose  in  what 
manner  the  existence  of  the  defend- 
ant's deed  to  the  property  constitutes 
a  cloud  upon  the  claimant's  title.  Gal- 
lagher v.  Keller,  4  Tex.  Civ.  App.  454. 
23  S.  W.  296. 

12.  Corey  v.  Schuster,  44  Neb.  269, 
275,  62  N.  W.  470. 

"It  is  sufficient,  to  authorize  the 
interposition  of  a  court  of  equity,  that 
the  existence  of  the  apparent  liens  of 
the  judgments  upon  the  premises  may 
be  used  injuriously  or  vexatiously  to 
harass  the  owner"  of  the  homestead  and 
injure  and  depreciate  his' title  to  the 
property."  Corey  v.  Schuster,  44  Neb. 
269,  275,  62  N.  W.  470. 

13.  Harrington  ©.Utterbaek,  57  Jlft 
519. 

That  plaintiff  is  .  still  in  possession 
and  could  resort  to  statutory  proceed- 
ings to  compel  defendants  to  try  the 
title  does  not  oust  the  equitable  juris- 
diction.    Harrington  V.  Utterbaek,  57' 

M°-   519-  ™   ■  MO  « 

14.  Milton  v.  Milton,  63  Fla.  53i,  °° 

So.  718;  Gen.  St.,  1906,  §§2527-8. 
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without  such  a  statute  an  injunction  will  issue  enjoining  a  sale  of 
the  homestead  upon  judicial  process,15  in  order  to  prevent  a  cloud 
upon  the  title.16    Likewise,  an  injunction  lies  to  restrain  any  inter- 


im U.  S.— Fink  v.  O'Neil,  106  U.  S. 
272, 1  Sup.  Ct.  325,  27  L.  ed.  196;  Webb 
v.  Hayner,  49  Fed.  601.  Cal. — Roth  v. 
Insley,  86  Cal.  134,  24  Pae.  853;  Shat- 
tuek  v.  Carson,  2  Cal.  588.  Colo. — Pier- 
eon  *.  Truax,  15  Colo.  223,  25  Pae. 
183.  Ga. — Johnson  v.  Griffin  Banking, 
etc.  Co.,  55  Ga,  691;  Brown  v.  Thornton, 
47  Ga.  474.  Kan. — Zimmerman  v. 
Clarke,  9  Kan.  App.  889,  58  Pae.  277, 
memorandum  decision.  La-. — Oxford  v. 
Colvin,  134  La.  1094,  64  So.  919;  Spey- 
rer  v.  Miller,  108  La,  204,  32  So.  524, 
61  L.  E.  A.  781n.  Miss. — Koen  v.  Brill, 
75  Miss.  870,  23  So.  481,  65  Am.  St. 
Kep.  633;  Irwin'*.  Lewis,  50  Miss.  363. 
Mo. — Vogler  v.  Montgomery,  54  Mo. 
577.  Neb.— Swift  v.  Dewey,  20  Neb. 
107,  29  N.  W.  254,  to  restrain  fore- 
closure of  mortgage  signed  by  husband 
only.  N.  H. — Tueker  v.  Kenniston,  47 
N.  H.  267,  93  Am.  Dec.  425.  S.  C. 
Ketehin  v.  MeCarley,  26  S.  C.  1,  7,  11 
S.  E.  1099,  4  Am.  St.  Eep.  674.  Tex. 
Van  Batcliff  <o.  Gall,  72  Tex.  491,  10 
S.  W.  578;  Seligson  &  Co.  v.  Collins,  64 
Tex.  314;  Gardner  v.  Douglass,  64  Tex. 
76;  Wylde  v.  Capps,  27  Tex.  Civ.  App. 
112,  65  S.  W.  648.  Vt.— Hyser  v.  Mans- 
field, 72  Vt.  71,  47  Atl.  105.  Wis. 
Smith  v.  Zimmerman,  85  Wis.  542,  55 
N.  W.  956;  Goodell  v.  Blumer,  41  Wis. 
436. 

"That  an  injunction  will  lie  to  re- 
strain the  sale  of  a  homestead  seems 
to  he  well  settled."  Wylde  v.  Capps, 
27  Tex.  Civ.  App.  112,  65  S.  W.  648. 

Equity  will  enjoin  a  sale  of  home- 
stead under  execution  where  nothing 
could  be  obtained  by  the  execution 
creditor,  the  homestead  being  so  heavily 
incumbered  that  nothing  eould  be  de- 
rived from  the  sale  thereof.  Koen  v. 
Brill,  75  Miss.  870,  23  So.  481,  65  Am. 
St.  Bep.  633,  wherein  sale  of  a  $6000 
homestead,  incumbered  to  amount  of 
$4400  was  restrained. 

An  injunction  will  be  granted  re- 
straining a  sale  on  execution  of  a  home- 
stead claimed  under  the  laws  of  the 
United  States,  the  judgment  on  which 
the  execution  issued  having  been  re- 
covered for  a  debt  contracted  before 
the  homestead  elaim  was  patented. 
Miller  v.  Little,  47  Cal.  348.  So  also, 
where  a  declaration  of  homestead  is 


filed  and  recorded  before  a  judgment 
in  personam  and  decree  foreclosing  a 
mortgage  given  to  secure  a  debt,  but 
not  covering  the  homestead,  an  injunc- 
tion will  issue  restraining  the  sale  of 
the  homestead  on  an  execution  issued 
for  a  balance  reported  and  docketed 
after  a  sale  of  the  mortgaged  property. 
Culver  v.  Eogers,  28  Cal.  520. 

Where,  upon  the  application  for  a 
temporary  injunction,  the  affidavits  are 
conflicting  as  to  the  right  of  the  home- 
stead claimant  therein,  the  court  need 
not  determine  this  right  upon  such 
preliminary  application.  Farley  v.  Hop- 
kins, 79  Cal.  203,  21  Pae.  737. 

Sale  Under  Mortgage. — In  order  to 
release  the  homestead,  a  mortgage 
thereon  must  do  so  expressly,  and  if 
it  does  not  a  sale  under  a  power  of 
sale  in  the  mortgage  will  be  enjoined. 
Boyd  v.  Cudderback,  31  111.  113. 

The  grantee  of  premises,  occupied  by 
the  grantor  as  a  homestead,  may  bring 
the  action  to  enjoin  the  levy  upon  and 
sale  of  premises  under  an  execution 
upon  a  judgment  against  the  grantor 
Ketehin  v.  MeCarley,  26  S.  C.  1,  11 
S.  E.  1099,  4  Am.  St.  Eep.  674;  Smith 
v.  Zimmerman,  85  Wis.  542,  55  N.  W. 
956),.  although  he  is  not  in  possession 
at  the  time  of  bringing  the  action. 
Smith  v.  Zimmerman,  85  Wis.  542,  55 
N.  W.   956. 

-  But  an  injunction  will  not  lie  at  in- 
stance of  a  minor  who  is  in  possession, 
to  restrain  an  execution  sale  of  the  un. 
divided  interest  of  heirs.    Bell  v.  Read, 

23  Tex.  Civ.  App.  95,  56  S.  W.  584. 
16.    V.  S. — Webb  v.  Hayner,  49'  Fed. 

601.    Cal.— Both  v.  Insley,  86  Cal.  134, 

24  Pae.  853.  Vt. — Hyser  v.  Mansfield, 
72  Vt.  71,  47  Atl.  105.  Wis.— Smith  v. 
Zimmerman,  85  Wis.  542,  55  N.  W.  956; 
Goodell  'v.  Blumer,  41  Wis.  436. 

"The  orator  is  entitled  to  have  the 
threatened  sale  enjoined.  A  completed 
levy  would  be  a  eloud  upon  his  title; 
for  the  invalidity  of  the  levy  would 
not  appear  from  an  inspection  of  the 
record,  and  could  be  established  only 
by  proof  of  extrinsic  facts.  .  .  .  He 
has  no  remedy  at  law,  for  his  possession 
of  the  property  precludes  the  bringing 
of  ejectment.  .  .  .  He  has  not  pro- 
ceeded prematurely,  for  equity  will  pre- 
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ference  with. the  right  to  possession17  under  a  sale  Wade  pending 
the  homestead  application,18  especially  where  the  husband's  conduct 
shows  that  he  is  acting  in  violation  of  the  legal  rights  of  the  family,18 
But,  in  accordance  with  the  general ,  rule,  an  injunction  is  not  a 
proper  remedy  for  the  protection  of  a  homestead,  where  there  is  an 
adequate  remedy  at  law.20  Nor  will  an  injunction  He  restraining  a 
sale  of  the  homestead  upon  execution  on  a  judgment  for  a  debt  as 
to  which  the  homestead  is  not  exempt.21 

(II.)    Jurisdiction Statutes  requiring  Suits  to  enjoin  the  execution 

of  a  judgment  to  be  brought  in  the  court  where  such  judgment  was 
rendered  are  not  applicable  to  suits  to  enjoin  the  sale  of  ls»d  esempt 
aS  a  homestead.22  Such  suit  may  be  brought  in  the  county  Where 
the  land  is  situated.23 

(III.)  Pleading.  — Complaint  Or  Bill.  —Not  only  must  a  bill  of  in- 
junction to  protect  a  homestead  show  all  the  facts  necessary  to  the 
description  of  a  homestead  as  denned  by  law,24  but  if  the  ground  of 


vent  as  well  as  remove  a  cloud.  .  .  . " 
HySer  v.  Mansfield,  72  Vt.  71,  47  Atl. 
105.  See  also  Roth  v.  Insley,  86  Cal. 
134,  24  Pac.  853. 

17.  Pritchett  1).  l>avis,  101  Ga.  236, 
28  S.  E.  666,  65  Am.  St.  Eep.  298; 
Shore  v.  Gastley,  75  'G-a.  813. 

18.  Shore  v.  Gastley,  75  Ga.  813'; 
Kilgore  v.  Beck,  40  Ga.  293  (holding 
action-  for  damages  not' adequate  reme- 

<ly). 

19.  Pritchett  v.  Davis,  101  Ga.  236, 
28  S.  E.  666,  65  Am.  St.  Rep.  298. 

20.  Ala. — Gunn  <o.  Hardy,   107  Ala. 

609,    18    So.    284.      la Henderson    i). 

Rainbow,  76  Iowa  320,  41  N.  W.  29. 
S.  C— Brown  v.  Green,  89  S.  <X  326, 
71  S.  E.  958. 

Where  an  execution  debtor,  prior  to 
the  rendition  of  a  decree  upefn  which 
an  execution  issued,  conveyed  only  an 
equitable  separate  estate  in  the  home- 
stead to  his  wife,  an  injunction  would 
not  lie  at  his  instance  restraining  an 
action  of  ejectment,  brought  by  pur- 
chasers under  the  execution  sale,  upon 
the  ground  that  the  wife,  having  only 
an  equity,  and  not  the  legal  title,  could 
not  defend  her  title  in  a  couTt  of  law. 
If  the  legal  title  remained  in  the  hus- 
band, it  was  assertable  in  a  court  of 
law,  and  as  to  him  there  was  an  ade- 
quate remedy  therein.  Gunn  v.  Hardy, 
107  Ala..  609,  18  So.  284. 

A  sale  of  the  homestead  under  the 
provision  for  sale  Where  the  value  of 
homestead  exceeds  the  statutory 
amount,  cannot  be  enjoined  on  the 
ground  that  the  property  is  worth  less 
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than  the  aggregate  amount  of  tile  home- 
stead exemption  and  the  otheT  prior 
"encumbrances.  Browa  v.  Green,  89  S.  "C. 
326,  71  S.  E.  958. 

ZU  Tyler  v.  Johnson,  47  Kan.  410, 
28  Pac.  198,  purchase  price. 

22.  Van  Ratcliff  v.  Call.  72  Tex.  491, 
10  S.  W.  578  (under  Art  2888,  Kiev. 
St.,  1879)  ;  Cooper  Grocery  'Co.  v.  Peter, 
35  TeX.  Civ.  App.  49,  80  S.  W.  108 
(under  Art.  2996,  Rev.  St,  189S). 

Where,  however,  the  order  of  Sale 
commanded  the  sheriff  to  sell  'specific 
property,  and  the  proceeding  by  injunc- 
tion not  only  stayed  or  suspended  tie 
process,  but  also  questioned  its  validity 
and  regularity,  the  Writ  is  returnable 
to  the  court  from  which  the  order  of 
sale  issued.  Seligson  &  Co.  v.  OolliJiS, 
64  Tex.  314. 

23.  Van  Ratcliff  v.  Call,  72  Tex.  *91, 
10  S.  W.  578. 

Where  there  ate  two  courts  of  equal 
jurisdiction!  in  the  same  county,  the 
suit  may  be  brought  in  one  to  restrain 
the  sale  ordered  in  the  other.  Go»per 
Grocery  Co.  «.  Peter,  35  Tex.  Civ.  i?p. 
49,  80  S.  W.  108. 

24.  Shoemaker  v.  Gardner,  19  Mich. 
96.  See  White  v.  Givens,  29  La.  Ann. 
571;  Ross  v.  Howard,  25  Wash.  1,  64 
P&c.  794,  and  infra,  I,  H,  5. 

Where  it  is  alleged  in  a  petition  to 
restrain  the  sale  of  premises  under 
execution  that  the  plaintiff  ts'tte  » 
■of  a  family,  and  that  the  prop- 
erty is  homestead,  and  that  «« 
owns  no  other  real  estate,  and  It  is 
further  alleged  that  the  plaintiff*  not 
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the  injunction  is  that  the  debtor?  has  other  non-exempt  property  which 
should  be  first  exhausted,  this  faet  must  appear  from  the  bill,25  as 
well  as  that  he,  at  the  first  opportunity,  pointed  out  or  offered  to 
point  put  property  upon  which  to  make  the  levy,  where  this  is  an 
essential  prerequisite.26  A  grantee  of  homestead  premises  seeking  to 
restrain  a  sale  thereof  under  execution  against  his  grantor,  need  not 
allege  that  the  premises  were  the  homestead  of  the  grantor  at  the 
time  of  the  issuance  of  the  execution  and  its  levy.27  Where  the 
petition  is  based  upon  the  fraudulent  acts  of  the  creditor,  it  must 
distinctly  allege  such  fraudulent  acts.28  The  general  rule,  that  the 
bill  or  complaint  in  a  suit  for  injunction  must  set  up  facts  showing 
a  threatened  irreparable  injury,  applies*20     , 

Answer.  —  When  the  officer  sells  property  set  apart  as  exempt,  the 
facts  justifying  such  sale  must  be  specially  pleaded  by  him  to  an 
action  to  set  aside  such  sale  and  enjoin  the  execution  of  a  deed  in 
pursuance  thereof.30 


Hiring  upon  such  property,  but  a  reason 
therefor  is  given,  and  facts  are  alleged 
to  show  that  plaintiff  is  cultivating  and 
imploring  the  premises  with  a  view 
to  residing  thereon,  in  the  absence  of 
a  special  exception,  such  allegations  are 
sufficient  to  enable  plaintiff  to  prove 
facts  necessary  to  establish  his  home- 
stead claim.  Parsons  v.  MeKinney  (Tex. 
Civ.  App.),  135  S.  W.  1084. 

25.  Stevens  «.  Myers,  II  Iowa  183. 

26.  Where  the  petition  did  not  al. 
lege  that  the  debtor,  at  the  first  op- 
portunity, pointed  out  or  offered  to 
point  out  personal  property  upon  which 
to,  make  the,  levy,  he  cannot  contend 
that  the  court  erred  in  sustaining  ex- 
ceptions to.  an  allegation  of  his  peti> 
tion  that  the  levy  upon  Ms  homestead 
was  unlawfully,  spitefully  and  willfully 
made,  without  demand  for  payment  or 
for  pointing  out  a  levy  being  made  by 
Mm,  when  he  had  personal  property 
subject  to  execution  in  said  county, 
and  was  personally  present  there  all 
the  time..  Harris  v.  Matthews,  36  Tex. 
Civ.  App.  424,  81  S.  W.  1198. 

27.  Smith  v.  Zimmerman,  85  Wis. 
542,  55  N7.  W.  956,  since  the  exemp- 
tion which  existed  when  the  judgment, 
open  which  execution,  was  issued,  was 
docketed  could  not  be.  impaired  by  a 
«ale  of  the  premises,  but  would  ex- 
tend to  the  proceeds  derived  from  such 
«tle,_  while  held  by  the  grantor  with 
iffle  intention  to  procure  another  home' 
stead  therewith,  for  a  period  not  ex- 
ceeding two  years.  But  see  Mullins  v. 
">oke,  8  Tex.  Civ.  App.  138,  27  S.  W, 


926,  holding  that  the  burden  is.  upon 
such  a  grantee,  both  to  aver  and  prove 
the  exemption  of  the  property  before 
the  creditors  acquired  their  lien  there- 
on. 

28.  Martin  v.  Sykes,  25  Tex.  197. 
See  generally  the  title  "Fraud  and  De- 
ceit." 

Where  the  petition  for  injunction 
does  not  distinctly  allege  the  fraud- 
ulent acts  by  which  a  married  woman 
was  induced  to  acknowledge  service  and 
let  judgment  go  by  default,  without 
claiming  her  homestead,  it  is  fatally 
defective.  Martin  v.  Sykes,  25  Tex. 
197. 

29.  See  Roth  v.  Insley,  86  Cal.  134, 
140,  24  Pac.  853,  and  generally  the  title 
"Injunctions." 

If  a  complaint  in  a  proceeding  to  en- 
join the  sale  of  a  homestead  under 
execution  sets  out  the  facts  showing 
that  a  cloud  upon  the  title  is  threat- 
ened, and  will  be  accomplished  unless 
an  injunction  issues,  an  order  enjoin- 
ing the  sale  will  be  sustained;  it  suffi- 
ciently sets  up  facts  showing  threat- 
ened irreparable  injury.  Roth  v.  Insley, 
86  Cal.  134,  24  Pac.  853. 

30.  Barkley  v.  Mahon,  95  Ind.  101. 
Existence  of  Other  Property.— "  The 

law  exempts  the  homestead;  and 
whether  the  defendant  in  execution  has 
other  property  or  whether  he  has  made 
fraudulent  or  fictitious  sales  of  other 
property,  it  is  not  material  for  us  to 
inquire,  because  the  exemption  is  spe- 
cifically of  the  homestead,  and  that 
can     not     be     sold     under     execution 
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3.  Remedies  at  Law.  —  a.  Motion  or  Rule.  —  Though  some  author- 
ities hold  that  the  homestead  right  may  be  tried  upon  a  motion  to 
stay  execution,31  or  to  quash  the  levy,32  or,  where  the  sale  has  been 
made,  by  a  motion  to  set  aside  such  sale,33  in  other  states,  the  home- 
stead right  is  not  a  proper  subject  for  consideration  upon  a  motion 
to  set  aside  a  sale  thereof  under  execution,34  or  upon  a  motion  for 
the  confirmation  of  a  sale  of  the  alleged  homestead  on  execution,36 
or  upon  a  motion  to  discharge  an  attachment  upon  the  ground  of 
the  homestead  character  of  the  property  attached.36    Nor   may  a 


whether  the  defendant  has  other  prop- 
erty or  not."  White  v.  G-ivens,  29  1/a. 
Ann.  571. 

31.  Imhoff  v.  Lipe,  162  111.  282,  44 
N.  B.  493.  " 

32.  Murphy  v.  Wilson,  84  Mo.  App 
178. 

Upon  motion  to  quash  the  execution, 
it  is  error  to  quash  the  levy  as  there 
is  no  pleading  to  warrant  the  judg- 
ment. Cope  v.  Snider,  99  Mo.  App.  496, 
74  S.  W.  10. 

33.  Ala. — Milligan  v.  Cox,  108  Ala 
497,  18  So.  734.  HI.— Zander  v.  Seott, 
165  111.  51,  46  N.  B.  2;  Charleston  State 
Bank  v.  Brooks,  109  111.  App.  51.  Kan. 
White-Crow  v.  White-Wing,  3  Kan.  276. 
Ky. — Breedlove  v.  Bidwell,  21  Ky.  I>. 
Eep.  956,  53  S.  W.  647;  Hope  v.  Hollis, 
5  Ky.  L.  Eep.  319.  Mich. — Riggs  v. 
Sterling,  51  Mieh.  157,  16  N.  W.  320. 

A  sale  made  by  a  master  upon  fore- 
closure without  regard  to  the  home- 
stead  right  may  be  set  aside  on  motion. 
Wing  t,.  Cropper,  35  111.  256. 

34.  Cal.— Cook  v.  Klink,  8  Cal.  34,7. 
Neb. — Helmer  v.  Eehm,  14  Neb.  219,  15 
N.  W.  344.  N.  C— Hasty  v.  Simpson, 
84  N.  C.  590. 

"Executions  are  not  set  aside  or 
quashed  for  such  cause.  If  the  writ 
of  execution  be  irregular  the  defend- 
ant may  move  the  court  to  set  it 
aside,  and  if  there  has  been  an  arrest, 
to  discharge  the  party  from  custody;  or 
if  goods  have  been  seized,  to  have 
them  restored.  .  t.  .  But  the  process 
should  not  be  recalled  upon  the  mere 
allegation  that  exempted  land  has  been 
levied  upon  and  sold.  It  was  not  liable 
to  be  taken  for  the  debt.  The  •  title 
is  not  divested  by  the  attempted  sale 
and  no  injury  results  to  the  debtor. 
If  it  were  liable,  this  was  the  appro- 
priate means  by  which  the  property 
can  be  made  available  to  the  creditor, 
and  he  should  not  be  denied  the 
process  by  which  it  is  ,tp  toe  thus  ag- 

Vol,  XI 


plied.  Whether  this  exemption  has  heen 
lost  by  the  successive  transfers  through 
which  the  title  has  passed  and  the 
judgment-  lien  overreaches  that  vested 
in  the  wife,  are  questions  not  to  be 
disposed  .of  upon  motion  and  affidavit, 
but  they  should  be  tested  in  an  action 
between  the  contesting  claimants.  We 
are  not  called  upon,  and  do  not  under- 
take, to  express  an  opinion  as  to  the 
merits  of  such  a  controversy,  but  leav$ 
its  solution  to  another  and  different  pro* 
ceeding  which  may  hereafter  be  insti- 
tuted." Hasty  v.  Simpson,  84  N.  0. 
590.  ' 

Where  the  land  was  not  attachable, 
"the  proper  step  to  reach  the  root  of 
the  matter  in  such  case  would  be  to 
move  to  set  the  judgment  aside  and  be 
let  in  to  defend,  or  to  obtain  a  re- 
versal of  it  by  proceedings  in  error. 
The  mere  setting  aside  of  the  sale  af- 
fords no  permanent  advantage,"  since 
with  the  sale  vaeated  the  judgment  di- 
recting a  sale  still  stands,  by  which 
another  can  be  made  which  may  be 
effectual  to  pass  the  title  to  the  pur- 
chaser. Helmer  v.  Eehm,  14  Neb.  219, 
15  N.  W.  344. 

35.  Best  v.  Zutavern,  53  Neb.  619, 74 
N.  W.  81;  Best  v.  Grist,  1  Neb.  (Unof.) 
812,  95  N.  W.  836.  See  also  Schribai 
v.  Plate,  19  Neb.  625;  28  N.  W.  289. 
Contra.— Waldron  v.  Kineth,  41  Wash, 

459,  84  Pac.  16,  111  Am.  St.  Bep. 1024 
distinguishing  Kurtz  v.  Batts,  18  wasn. 

460,  51  Pac.  1054,  and  Harding  «.  At- 
lantic Trust  Co.,  26  Wash.  536,  67  PW. 
222. 

36.  Quigley  v.  McEvony,  41  Nett. 
73,  79,  59  N.  W.  767.  . 

Since  the  question  of  homestead  « 
not  properly  in  issue,  and  cannot ^db 
determined  updh  a  motion  to  <ussa iv« 
an  attachment,  any  determination  oi  » 
in  such  proceedings  is  "ot  conclusive. 
Quigley  v.  McEvony,  41  Neb-  H  8» 
N,  W.  767, 
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motion  to  set  aside  a  levy  on  the  homestead  be  based  on  errors  and 
irregularities  in  the  acts  of  the  officers  executing  the  writ,37  but  the 
remedy  is  by  action.38 

Eule.  —  While  it  would  seem  that  the  homestead  right  may  be  deter- 
mined upon  a  rule  on  the  'sheriff,  where  there  is  no  disputed  question 
either  of  law  or  fact,39  generally  a  rule  on  the  sheriff  is  not  the  proper 
mode  of  determining  contested  claims  ;40  but  the  parties  should  be  left 
to  their  action  or  proceeding,  in  which  all  persons  interested  can  be 
made  parties.41 

b.    Actions.  —  (I.)     Generally Where  a  levy  upon,  and  sale  of  the 

homestead  does  not  affect  the  claimant's  title  or  rights,  he  cannot 
maintain  an  actjon  against  the  officer  for  damages.42  But  sometimes 
it  is  provided  that  an  officer  knowingly  levying  upon  exempt  property 
without  compliance  with  certain  formalities  is  guilty  of  trespass,43 
upon  which  the  wife  or  family  of  the  debtor  may  recover  for  their 
exclusive  use,44  without  making  the  debtor  a  party  to  the  action.45 
The  fraudulent  grantee  of  a  homestead  cannot  bring  trespass  quare 
clausum,  against  a  creditor  of  the  grantor  who  has  subsequently 
taken  a  part  of  it  on  execution.48 


37.  Dorsey  «,  Hall,  5  Dak.  505,  41 
N.  W.  471;  Froelich  v.  Aylward,  11 
S.  D.  635,  80  N.  W.  131. 

While  a  motion  to  set  aside  or  quash 
an  execution  may  be  made  to  the  court 
which  issued  it,  for  errors  and  irreg- 
ularities which  affect  the  writ  itself, 
the  same  is  not  true  in  the  absenee  of 
statute  regarding  errors  and  irregular- 
ities arising  out  of  the  acts  of  the 
officer  executing  the  writ.  Dorsey  v. 
Hall,  5  Dak.  505,  41  N".  "W.  471. 

38.  Dorsey  v.  Hall,  5  Dak.  505,  41 
N.  W.  471;  Froelich  v.  Aylward,  11  S. 
D.  635,  80  N.  W.  131. 

39.  Charles  v.  Charles,  13  S.  C.  385; 
Keller  v.  Myers,  5  S.  C.  11. 

40.  Self  v.  Schoenfield,  60  111.  App. 
65;  Cory  v.  Tate,  48  S.  C.  548,  26 
8.  K.  794  (distinguishing  Charles  v. 
Charles,  13  S.  C.  385,  on  the  ground 
that  "there  was  no  disputed  question 
either  of  fact  or  law,  it  being  con- 
ceded that  the  debt  then  in  question 
was  contracted  prior  to  the  adoption 
of  the  constitution,  that  fact  being 
demonstrated  by  the  record,  and  the 
question  of  law  having  been  conclusive- 
ly determined  both  by  the  supreme 
court  of  the  United  States  and  by 
the  supreme  court  of  the  state"); 
Kuby  v.  "Woods,  5  S.  C.  3. 

.J1-  Self  v.  Schoenfield,  60  111.  App. 
65;  Corry  v.  Tate,  48  S.  C.  548,  26 
S.  E.  794.  ' 

The  court  need  not  determine  the 
question  of  the  right  of  children  of  a 


deeedent  to  a  homestead  in  his  lands 
upon  a  "rule  requiring  the  sheriff  to 
show  cause  why  he  should  not  be  re- 
quired to  sell  land  levied  upon,  especial- 
ly where  the  homestead  claimants  are 
not  made  parties  to  the  proceeding. 
Corry  v.  Tate,  48  S.  C.  548,  26  S.  E. 
794,  homestead  claimants  not  being 
parties  to  the  proceeding  would  not  be 
bound  by  any  adjudication  that  might 
be  made  as  to  the  validity  of  their 
elaim  of  homestead,  and  hence,  it  would 
be  improper  now  to  adjudicate  such 
claim. 

42.  Kendell  v.  Clark,  10  Cal.  17,  70 
Am.  Dec.  691. 

If  the  property  sold  under  execution 
is  a  homestead,  the  sheriff's  deed  con- 
veys nothing;  the  purchaser  at  such 
sale  can  acquire  no  right  to  the  prop- 
erty, and  the  claimant  suffers  no  injury. 
Kendall  v.  Clark,  10  Cal.  17,  70  Am. 
Dec.  691. 

43.  Ga.  code,  1910,  §3399.  See  gen- 
erally the  title  "Sheriffs,  Constables 
and  Marshals." 

44.  >Ga.  code,  1910,  §3399;  McWil- 
liams  1}-  Anderson,  68  Ga.  772. 

45.  McWilliams  v.  Anderson,  68  Ga. 
772.     See  infra,  I,  H,  4. 

Amendment  making  debtor  co-plain- 
tiff should  not  be  allowed  as  it  sets 
up  a  new  cause  of  action.  McWilliams 
v.  Anderson,  68  Ga.  772.  Compare,  Eve 
v.  Cross,  76  Ga.  693. 

46.  Broo"kfield .  v.  Sawyer,  68  N.  H. 
406,   39   Atl.   257,   following   Currier  t. 
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(II.)  Ejectment."  —  Except  where  the  jurisdiction  of  courts  of  law 
over  actions  for  the  recovery  of  property  set  apart  as  a  homestead 
has  been  taken  away  by  statute,48  a  party  entitled  to  a  homestead  has 
such  an  estate  and  right  of  possession  as  will  support  an  action  of 
ejectment/9  or  he  may  assert  his  right  to  a  homestead  as  a  defenss 
to  such  an  action.50 

4.  Parties  to  Proceedings  for  Protection.  — -  The  husband  and  wife 
are  generally  proper  parties  plaintiff  in  actions  to  protect  the  home- 
stead,51 or  if  the  homestead  is  set  apart  for  the  use  of  the  wife  and 
children,  they  have  a  sufficient  interest  to  institute  an  action  to  restrain 
interference  with  their  possession.52  If  the  wife  has  any  defense  grow- 
ing out  of  her  homestead  rights  which  would  defeat  the  action,  she  is 
a  necessary  party  to  any  proceeding  affecting  such  homestead;53  and 
if  not  made  a  party,  her  rights  will  not  be  concluded  by  any  judgment 
affecting  the  homestead.54  It  is  obvious,  however,  that  the  wife  is  not 
a  necessary  party,  where  the  right  of  homestead  would  not  be  available 
as  a  defense.55    "While  in  some  states  it  is  as  much  the  right  of  the 


Sutherland,  -54  N.  H.  475,  20  Am.  Eep. 
143,  in  which,  it  was  held  that  a  con- 
veyance of  property  which  is  exempt 
from  attachment  or  levy  may  be  fraud- 
ulent and  void  as  to  creditors;  that 
the  right  of  homestead,  being  personal 
to  the  parties  in  whom  it  exists,  is  not 
assignable,  and  cannot  be  set  up  as  a 
defease  by  a  fraudulent  grantee;  and, 
that  such  grantee  cannot  recover  pos- 
session against  a  creditor  of  the 
grantor  who  has  taken  the  homestead 
on  execution. 

47.  See  generally  the  title  "  Eject- 
ment. " 

48.  Woodward  v.  Bivins,  71  Ga.  589; 
MeLellan  v.  Weston,  59  Ga.  883. 

49.  Ala. — Shaw  v.  Lindsey,  60  Ala. 
344.  Ark. — McGloy  t\  Arnett,  47  Ark. 
445,  2  S.  W..  71.  Mich.— Biggs  v.  -Ster- 
ling, 51  Mich.  157,  16  N.  W.  320; 
Sherrid  v.  Southwick,  43  Mieh.  515,  5 
N.  W.  1027. 

One  who  gets  possession  of  a  home- 
stead under  proceedings  in  foreclosure 
of  a  void  mortgage,  is  not  entitled  to 
notice  as  a  tenant  at  will,  before  being 
sued  in  ejectment.  Sherrid  v.  South- 
wick,  43  Mich.  515,  5  N".  W.  1027. 

50.  Cal. — Williams  v.  Young,  17  Oal. 
403.  HI. — Johnson  v.  Adleman,  35  111. 
265;  Thornton  v.  Boyden,  31  111.  200; 
Connor  i>.  Nichols,  31  111.  148;  Pardee 
v.  Lindley,  31  111.  174,  83  Am.  Dec. 
219;  Smith  v.  Miller,  31  111.  157,  ap- 
proving Patterson  v.  Krieg,  29  HI.  514. 
Miss.— Letchford  v.  Oary,  52  Miss.  791, 
where  no  filing  of  record  is  required. 
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Mo. — Crisp  «.  Crisp,  86  Mo.  630.  Tena. 
Arnold  V.  Jones,  9  Lea  545. 

But  see  Lazar  ».  C'aston,  67  Miss.  275, 
7  So.  321,  holding  that  the  homestead 
exemption  cannot  "be  allotted  in  an 
action  of  ejeetment.  Homesteads  are 
to  be  set  apart  by  commissioners,  who 
view  the  premises,  and  not  by  a  jury 
proceeding  on  evidence  only." 

Where  a  sale  is  valid  as  to  any  excess 
the  claimant  may  cause  an  assignment 
of  homestead  in  ejectment.  Crisp  o. 
Crisp,  86  Mo.  630. 

That  the  head  of  the  family,  as  an 
individual  made  a  deed  to  the  home- 
stead, does  not  prevent  him  from  de- 
fending an  action  of  ejectment  in  Ms 
representative  capacity  for  the  bene- 
ficiaries. Hall  v,  Matthews,  68  Ga. 
490. 

51.  Zimmerman  v.  Clarke,  9  Kan. 
App,  889,  58  Pac.  277,  memorandum  de- 
cision, 9  Kan.  App.  889,  enjoining  sale 
under  execution, 

52.  Pritchett  v.  Davis,  101  Ga.  236, 
28  S.  E.  666,  65  Am.  St.  Eep.  298;  John- 
son v.  Poullain,  62  Ga.  375. 

53.  111.— Cassell  v.  Boss,  33  HI.  245. 
Tenn.-^Smith  v.  Carter,  16  Lea  527.  Tex. 
Jergena  v>.  Sehiele,  61  Tex.  255. 

54.  "  The  absolute  safety  of  the  de- 
fendant in  such  case,  and  the  conclu- 
siveness of  the  judgment  as  against 
the  wife,  could  only  be  effectuated  hy 
causing  her  to  be  made  a  party,  which 
he  would  doubtless  have  the  right  to 
do."     Chase  v.  Abbott,  20  Iowa  154. 

55.  Jergens  v.  Sehiele,  61  Tex.  255. 
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wife,  either  at  law  or  in  equity,  to  protect  the  homestead  rights  of  her. 
self  and  family  as  it  is  that  of  the  husband,56  and  she  may  prosecute 
any  appropriate  remedy  to  prevent  interference  with  or  recover  pos- 
session of  the  interest  of  herself  and  children57  without  joining  as  a 
party  plaintiff,  the  father  and  head  of  the  family,68  although  he  is 
alive  at  the  time  of  the  commencement  of  the  action,59  and  at  the  time 
of  trial,60  in  other  states  the  wife  has  no  such  interest  in  the  home- 
stead, as  enables  her  to  maintain  an  action  to  have  it  adjudged  to  him,61 
or  to  enjoin  an  execution .  sale,62  or  to  recover  damages,63  unless  he 
Las  abandoned  her,64  or  has  failed,65  or  refuses  to  assert  his  right  there- 
to.66  But  statutes  sometimes  expressly  authorize  the  wife  to  sue  alone 


56.  Burkhardt  v.  Jones-Walker  & 
Sons,  132  Mieh.  93,  92  N.  W.  778,  102 
Am.  St.  Eep.  386;  Armitage  v.  Toll,  64 
Mich.  412,  31  N.  W.  408;  Barton  v. 
Drake,  21  Minn.  299  (action  to  quiet 
title).    See  supra,  I,  D,  4;   I,  F,  2,  b. 

57.  McWhorter  v.  Cheney,  121  Ga. 
541,  49  S.  E.  603;  McWilliams  «.  An- 
derson, 68  6a.  772  (trespass  for  wrong- 
ful levy  on  homestead  property) .  And 
see.  Eve  v.  Cross,  76  Ga.  693,  statutory 
action  to  recover  premises  which  had 
been  set  apart.  But  see  Shattles  v. 
Melton,  65  Ca.  464,  holding  that  the 
head  of  a  family  was  the  proper  party 
to  sue  for  the  recovery  of  a  homestead 
under  the  act  of  1876,  in  the  absence 
of  any  good  reason  to  the  contrary. 

58.  McWilliams  v.  Anderson,  68  Ga. 
772.    See  Eve  <o.  Cross,  76  Ga.  693. 

Amendment.  —  When  an  action  is 
brought  by  the  wife  and  children  of 
the  debtor,  an  amendment  making  the 
husband  a  party  plaintiff  can  be  made, 
if  he  should  be  joined.  Taylor  v.  James, 
109  Ga.  327,  34  S.  E>.  674;  Eve  v.  Cross, 
76  Ga.  693.  This  would  not  be  adding 
a  new  and  distinct  party  or  a  new  and 
distinct  cause  of  action.  Eve  v.  Cross, 
76  Ga.  693.  But  see  McWilliams  v.  An- 
derson, 68  Ga.  772. 

59.  See  Eve  v.  Cross,  76  Ga.  693. 

60.  See  Eve  v.  Cross,  76  Ga.  693. 

61.  Frazier  17.  Brashears,  23  Ky.  L. 
Eep.  2232,  66  S.  W.  1038. 

62.  The  wife  alone  has  no  right  to 
represent  her  husband  in  an  action 
seeking  to  enjoin  the  sale  under  execu- 
tion of  premises  in  which  a  homestead 
is  claimed.  Mallon  v.  Gates,  26  La. 
Ann.  610,  wherein  an  injunction  suit 
was  instituted  in  the  name  of  the  hus- 
band' and  wife,  seeking  to  stop  the  sale 
of  certain  lands  on  execution  upon  the 
ground  that  the  property  was  a  home- 
stead. The  wife  made  the  affidavit  and 


executed  the  bond,  having  been  author- 
ized to  do  so  by  the  judge,  on  proof 
that  the  husband  was  absent.  While 
it  appeared  that  they  had  no  right  to 
the  benefit  of  the  homestead  act,  the 
court  said:  "But  the  husband,  who 
alone  could  have  asserted  the  right,  if 
it  existed,  is  not  before  the  court,  and 
we  cannot  therefore  decide  anything 
to  affect  his  rights.  The  wife  has  as- 
serted no  right,  personal  to  herself  in 
this  suit,  and  she  has  no  right  to  rep- 
resent her  husband  in  the  matter,  nor 
can  she  bind  him  by  her  acts." 

63.  Braun  v.  Fogle,  5  Ky.  L.  Rep. 
607,  error  to  render  judgment  in  favor 
of  husband  and  wife  jointly  for  such 


Though  the  recovery  obtained  in  an 
action  for  damages  to  homestead'  prop- 
erty is  for  the  use  of  the  beneficiaries, 
if  the  property  injured  is  in  fact  a 
homestead,  the  head  of  the  family  can 
properly  maintain  the  action,  and  a  re- 
covery by  him  will  bar  any  subsequent 
action  by  beneficiaries  for  the  same 
tort.  Central  of  Georgia  ,B.  Co.  v.  Gar- 
rison, 12  Ga.  App.  369,  77  S.  E.  193. 

64.  Frazier  v.  Brashears,  23  Ky.  L. 
Bep.  2232,  66  S.  W.  1038.  See  also 
United  States  v.  Lesnet,  9  N.  M.  271, 
50  Pac.  321. 

Where  a  husband  abandons  his  fam- 
ily, the  wife  has  the  right  to  sue  in 
the  husband's  name  to  protect  the 
homestead.  Warren  v.  Block,  1  Ky.  L. 
Eep.  121. 

65.  Frazier  <o.  Brashears,  23  Ky.  L. 
Eep.  2232,  66  S.  W.  1038. 

66.  Under  a  Kentucky  statute  pro- 
viding that  in  actions  concerning  her 
general  property  in  which  the  husband 
refuses  to  unite,  the  wife  may  sue  or 
be  sued  alone,  the  wife  has  such  an 
interest  or  estate  in  the  homestead  that 
she  can,  where  the  husband  refuses  to 
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respecting  her  rights  or  claims  to  homestead  property.67  Under  such 
statutes  the  husband  need  not  he  joined  as  party  plaintiff  with  the 
wife.68 

Defendants. —  The  execution  creditors  are  necessary  parties  to  a  suit 
to  enjoin  the  sale  under  execution  of  property  claimed  as  a  homestead.09 
The  joining  in  one  injunction  of  several  seizures  made  by  different 
creditors  is  not  ordinarily  proper,70  though  it  may  be  permissible  in 
exceptional  cases.71  While  the  sheriff  is  not  a  necessary  party  to  a  bill  to 
enjoin  an  illegal  sale  of  the  homestead,72  if  made  a  party,  he  cannot 
after  answer  and  trial  without  objection  to  the  want  of  proper  parties 
complain  of  the  omission  of  the  execution  creditor.73  Attaching  cred- 
itors of  money  paid  into  the  hands  of  the  sheriff,  in  lieu  of  homestead, 
should  be  made  parties  to  any  proceeding  to  require  the  sheriff  to 
pay  over  the  funds  so  held.74    The  children  of  the  claimant,  where 


unite  with  her  in  asserting  the  home- 
stead right,  either  as  plaintiff  or  de- 
fendant sue  or  defend  alone.  Hemp- 
hill -v.  Haas,  etc.  Co.,  88  Ky.  492,  11 
S.  W.  510,  under  §34,  Civ.  Code. 

Intervention.  —  Where  the  statute 
authorizes  the  wife  of  a  debtor,  in  case 
ho  neglects  or  refuses  to  dp  so,  to 
claim  the  homestead,  and  upon  a  time- 
ly notice  to  the  officer  after  levy  she 
makes  application  to  the  officer  to  have 
the  homestead  set  aside,  which  applica- 
tion is  refused,  she  may  file  a  petition 
in  intervention  asking  that  the  court 
set  aside  the  homestead.  United  States 
v.  Lesnet,  9  N.  M.  271,  50  Pac.  321. 

67.  Cal.  Code  Civ.  Proc,  §370;  Prey 
v.  Stanley,  110  Cal.  423,  42  Pac.  908 
(action  to  quiet  title) ;  Mauldin  v.  Cox, 
67  Cal.  387,  7  Pac.  804  (action  of  eject- 
ment) ;  MacLeod  v.  Moran,  11  Cal. 
App.  622,  105  Pac.  932  (action  to  quiet 
title) ;  Rem.  &  Ball.  Ann.  Codes  &  Sts. 
(Wash.),  1910,  §181;  Ross  v.  Howard, 
25  Wash.  1,  64  Pac.  794  (under  Bal. 
Code,  §4826,  which  provides  that  when 
the  action  concerns  the  wife's  right  or 
claim  to  the  homestead  property,  she 
may  sue  alone). 

Such  right  is  not  conditioned  upon 
her  first  establishing  that  there  is  or 
was  a  valid  homestead.  And  the  mere 
fact  that  the  defendant  in  an  action 
to  quiet  title  tenders  an  issue  chal- 
lenging the  validity  of  plaintiff's  claim 
to  a  homestead  title  does  not  fender 
the  action  any  the  less  one  concerning 
her  "right  or  claim  to  homestead  prop- 
erty." MacLeod  v.  Moran,  11  Cal. 
App.  622,  105  Pac.  932. 

68.  MacLeod  v.  Moran,  11  Cal.  App. 
622,  105  Pac.  932. 
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69.  McCanless  v.  Gray  (Tex.  Civ. 
App.),  153  S.  W.  174,  holding  it  the 
duty  of  complainant  to  make  execution 
creditors  parties  defendant,  and  to 
serve  them  with  notice  in  one  of  tie 
statutory  methods,  and  that  a  judg- 
ment adjudicating  the  issue  of  home- 
stead, as  against  them  and  their  rights 
under  the  execution,  is  a  nullity,  in  the 
absence  of  such  notice. 

70.  Speyrer  v.  Miller,  108  La.  204, 32 
So.  524,  61  L.  R.  A.  781n. 

71.  As  where  the  several  seizures 
were  from  the  same  court,  by  the  same 
officer,  at  the  same  time,  of  the  same 
property,  and  were  consolidated  for  ad- 
vertisement, and  all  the  defendants 
were  represented  by  the  same  attorney, 
and  the  issues  as  to  all  the  defend- 
ants were  necessarily  the  same,  so  that 
no  possible  complication  could  arise. 
Speyrer  v.  Miller,  108  La.  204,  32  So. 
524,  61  L.  R.  A.  781n. 

72.  Montgomery  v.  Whitworth,  1 
Cooper's  Oh.  (Tenn.j  175,  bill  to  en- 
join proceedings  on  order  of  sale.  But' 
see  McCanless  v.  Gray  (Tex.  Civ. 
App.),  153  S.  W.  174,  holding  that 
since  the  process  in  the  officer's  hands 
was  an  execution  and  not  an  order  of 
sale,  he  was  exercising  a  certain  de- 
gree of  discretion  in  levying  upon  the 
particular  property  in  question,  and 
since,  in  the  exercise  of  his  discretion,  ■ 
the  levy  had  been  made  upon  home- 
stead property,  he  was  a  necessary 
party  to  injunction  proceedings  to  re- 
strain its  sale. 

73.  Webb  v.  Hollenbeck,  48  111.  ApP- 
514. 

74.  Self  v.  Schoenfield,  60  El.  App. 
65. 
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they  have  no  interest  in  the  homestead,  are  not  necessary  or  proper 
parties  defendant  to  an  action  involving  the  same.75 

5.  Pleading  Homestead  Exemption.  —  a.  In  General.  —  Not  only- 
may  the  homestead  claimant  assert  his  right  of  homestead  by  plea  or 
answer  to  an  action  of  ejectment,76  or  to  a  possessory  action  for  the 
recovery  of  the  homestead  under  an  illegal  sale  thereof,77  or  to  an 
action  of  foreclosure,78  or  any  other  action,79  or  by  cross-bill,80  but  the 
claimant  must  interpose  his  homestead  exemption,  he  being  a  party  to 
the  suit,  in  any  action  wherein  such  claim,  if  interposed,  would  be 
a  defense  to  the  action,81  even  in  a  creditor's  suit  to  set  aside  a  con- 


75.  In  a  till  in  equity  by  a  wife, 
divorced  from  her  husbnad,  to  have  the 
homestead  of  the  husband,  in  lands  be- 
longing to  her,  set  aside,  the  children 
of  such  .parties,  whose  custody  was 
awarded  Jo  the  husband,  and  who  re- 
side on  the  premises  with  the  father 
are  not  necessary  or  proper  parties,  for 
the  reason,  that  the  father  has  the 
right  to  waive  or  abandon  the  home- 
stead at  his  pleasure  and  owes  the 
duty  of  support  and  maintenance  to 
the  children,  and  unless  he  deserts 
them,  they  acquire  no  right  to  home- 
stead in  the  premises  as  against  him, 
and  he  may  sell  and  convey  his  home- 
stead or  may  waive  or  abandon  the 
same.  Cutler  v.  Cutler,  188  111.  285,  58 
N.  E.  932. 

76.  See  swpra,  I,  H,  3,  b,  (II). 

77.  U.  S.— -Goodwin  v.  Colorado  Mtg. 
Inv.  Co.,  110  U.  S.  1,  3  Sup.  Ct.  473, 
28  L.  ed.  47,  answer  by  wife  in  action 
to  recover  possession.  Ark. — Hughes  v. 
•Watt,  26  Ark.  228.  Ind.— Over  v.  Shan- 
non, 75  Ind.  352. 

78.  Cal.— Sargent  v.  "Wilson,  5  Gal. 
504.  Tenn.— Evans  v.  Van  Valkenburg 
(Tenn.  Ch.),  47  S.  W.  1101.  Tex.— Jen- 
kins v.  Volz,  54  Tex.  636;  Tadlock  v. 
Eccles,  20  Tex.  782,  73  Am.  Dec.  213. 

79.  Ala.— Zelnicker  v.  Brigham  & 
Co.,  74  Ala.  598  (answer  in  creditor's 
suit);  Bender  <o.  Meyer,  55  'Ala.  576 
(pleaded  by  wife  in  bar  to  action  for 
necessaries).  t  Tenn.— Evans  v.  Van 
Valkenburg  (Tenn.  Ch.),  47  S.  W.  1101, 
might  have  been  set  up  by  answer  to 
cross-bill.  Tex.— Gentry  v.  Bowser,  2 
lex.  Civ.  App.  388,  21  S.  W.  569,  plea 
to  jurisdiction. 

»i80\„eee  Lyne's  Adm*-  V-  Wann,  7 

Ala.  43.  ' 

Where  the  sale  upon  execution  of  a 
tract  of  land  is  invalid  by  reason  of 

rlt     ^"l  of  the   officer   to   make    a 
pm  ot  the  homestead,   the   heirs   of 


the  homestead  claimants  may  attack 
the  sale  by  cross-bill,  in  an  action 
brought  to  recover  the  land  by  the 
purchaser  at  the  sheriff's  sale.  Lowell 
v.  Shannon,  60'  Iowa  713,  15  N.  W. 
566,  holding  that  such  an  attack  is  in 
as  direct  a  manner  as  if  they  had  by 
motion  sought  to  set  it  aside  before 
the  deed  was  made. 

81.  XI.  S. — Miller  v.  Sherry,  2  Wall. 
237,  17  L.  ed.  827.  Ala.— Stanley  v. 
Bhrman,  83  Ala.  215,  3  So.  527.  Ark. 
Hoback  v.  Hobaek,  33  Ark.  399.  111. 
First  Nat.  Bank  v.  Vest,  187  111.  389, 
58  N.  E.  229;  Lofquist  v.  Errickson, 
152  111.  456,  38  N.  E.  908  (creditor's 
bill);  Wright  v.  Dunning,  46  111.  271, 
92  Am.  Dec.  257.  la. — Hemenway  v. 
Wood,  53  Iowa  21,  3  N.  W.  794;  Collins 
v.  Chantland,  48  Iowa  241.  Ky. — Snapp 
v.  Snapp,  87  Ky.  554,  9  S.  W.  705;  Kim- 
brough  v.  Harbett,  22  Ky.  L.  Rep.  1578, 

60  Si  W.  836;  Bumngton  v.  Mosby,  21 
Ky.  (L.  Rep.  297,  51  S.  W.  192;  Kirk  v. 
Cassady,  11  Ky;  L.  Bep.  666,  12  8.  W. 
1039.  La. — Babineau  v.  Guilbeau,  52 
La.  Ann.  992,  27  So.  549.  Mich.— Bemis 
v.  Conley,  95  Mich.  617,  55  N.  W.  387; 
Matson  v.  Melchor,  42  Mich.  477,  4 
N.  W.  200'  (waiver  by  failing  to  claim 
in  answer  to  a  bill  in  aid  of  execu- 
tion). Miss. — Henderson  v.  Still,  61 
Miss.  391.  Neb. — Gilbert  v.  Provident 
Life  &  Trust  Co.,  1  Neb.  (Unof.)  282, 
95  N.  W.  488.  N.  C— Caudle  v.  Mor- 
ris, 160  N.  C.  168,  76  S.  E.  17  (action 
to  recover  land) ;  Wilson  v.  Taylor,  98 
N.  C.  275,  3  S.  E.  492.  N.  D.— Foog- 
man  v.  Patterson,  9  N.  D.  254,  83  N.  W. 
15.  S.  O.— Hallman  v.  George,  70  S.  O. 
403,  50  S.  E.  24;  Sheriff  v.  Welborn, 
14  S.  O.  480.     Tex.— Nichols  v.  Dibrell, 

61  Tex.  539;  Jergens  v.  Schiele,  61  Tex. 
255.  See  Sweet  *.  Lyon,  39  Tex.  Civ. 
App.  450,  88  S.  W.  384.  Wash.— Trad- 
ors'  Nat.  Bank  v.  Schorr,  20  Wash.  1, 
54  Pae.  543,  72  Am.  St.  Rep.  17. 
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veyance  of  the  homestead  as  being  fraudulent,5*2  or,  upon  the  principle 
of  res  adjudicata,  he  cannot  assert  it  in  a  subsequent  action.83    Ac- 


"The  right  of  homestead  is  a  per- 
sonal privilege  and  will  lie  deemed 
waived  unless  asserted  before  a  sale 
of  the  premises,  where  those  entitled  to 
claim  the  right  have  been  parties  to 
the  proceeding  resulting  in  the  sale, 
where  those  proceedings  have  been  ad- 
versary in  their  character,  and  where 
there  has  been  an  opportunity  to  as- 
sert the  right  of  homestead."  Brownell 
v.  Stoddard,  42  Neb.  177;  6a  N.  W.  380, 
quoted  in  Curtis  v.  Osborne  &  Co.,  63 
Neb.  837,  89  N.  W.  420. 

Cannot  be  claimed  for  the  first  time 
on  appeal.  First  Nat.  Bank  v.  Vest, 
187  111.  389,  58  N.  E..  229;  Lofquist 
<v.  Errickson,  152  111.  456,  38  N.  E. 
908;  Maddox  «.  Epler,  48  111.  App.  265. 

Reasqn  of  Rule.— These  decisions  rest 
'  upon  the  principle  that  a  party  who 
has  had  his  day  in  court  will  not  be 
allowed  thereafter  to  set  up  a  defense 
which  he  should  then  have  pleaded. 
Kimbrough  v.  Harbett,  22  Ky.  L.  Eep. 
1578,  60  B.  W.  836. 

Ignorance  of  his  homestead  rights  at 
the  time  of  the  action  subjecting  his 
property  to  the  lien  of  a  judgment  is 
no  ground  for  setting  the  judgment 
aside  or  preventing  the  enforcement 
of  the  lien  created  thereby.  Collins  v. 
Chantland,  48  Iowa  241. 

Where  an  action  is  brought  against 
the  husband  and  wife  for  a  sum  claimed 
to  be  due  for  articles  of  comfort  and 
support  of  the  household  and  to  sub- 
ject the  statutory  separate  estate  of 
the  wife  to  such  claim,  a  claim  of 
homestead  exemption  by  the  wife  in 
such  land  was  too  late  where  not  made 
until  after  judgment  and  the  order  of 
sale.  It  should  have  been  made  in 
the  suit,  during  its  progress,  and  before 
the  order  of  sale.  Stanley  v.  Ehrman, 
83  Ala.  215,  3  So.  527. 

Though  a  statute  provides  for  the 
setting  apart  of  the  homestead  to  the 
wife  upon  divorce,  such  provision  is 
not  self-executing.  To  accomplish  this 
end  the  wife  must  claim  same  in  her 
pleadings  in  the  original  suit,  and  if 
she  fails  to  apply  to  the  court  grant- 
ing the  divorce,  she  cannot  assert  her 
right  by  an  independent  suit.  Moore 
v.  Ward,  107  Tenn.  731,  64  S.  W.  1087. 

Pleadings  Must  Put  Homestead  Eight 
in  Issue.—' '  On  principle,  it  would  seem 
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that  if  the  plaintiff  in  attachment 
wishes  to  have  the  question  of  home- 
stead settled  in  the  attachment  suit 
he  should  make  such  amendments  to  his 
pleadings  as  would  give  the  defendant 
notice  that  he  is  called  upon  to  defend 
his  homestead  rights,  and  that  his  fail- 
ure to  assert  such  rights  will  he  an  ad- 
mission that  he  has  none."  Willis  & 
Bro.  v.  Matthews,  46  Tex.  478.  Com- 
pare Silsbe  v.  Lucas,  36  111.  462. 

82.  Ky.— Hill  v.  Lancaster,  88  Ky. 
338,  11  S..  W.  74;  Snapp.  v.  Snapp,  87 
Ky.  554,  9  S.  W.  705.  La.— Babineau 
V.  Guilbeau,  52  La.  Ann.  992,  27  So. 
549.  N.  D. — Foogman  v.  Patterson,  9 
N.  D.  254,  83  N.  W.  15.  Wash.— Trad- 
ers' Nat.  Bank  v.  Schorr,  20  Wash.  1, 
54  Pac.  543,  72  Am.  St.  Eep.  17. 

See  generally  the  title,  "Fraudulent 
Conveyances."  But  see  Tuscaloosa  First 
Nat.  Bank  v.  Kennedy,  113  Ala.  279, 
21  So.  387,  36  L.  E.  A.  327  (s.  c,  107 
Ala.  170,  18  So.  396,  on  first  appeal), 
holding  that  until  the  conveyance  is 
set  aside,  the  debtor  has  no  claim  of 
exemption  which  he  can  make,  and  ac- 
cordingly he  cannot  be  required  "in 
one  breath,  to  assert  in  his  answer  the 
validity  of  the  conveyance  of  his  home- 
stead, and  in  the  other,  to  deny  its 
validity,"  by  making  a  claim  for  the, 
premises  as  his  homestead. 

Averments  in  an  answer  to  a  cred- 
itor's bill  to  subject  to  his  judgment' 
certain  property,  alleged  to  have  been 
purchased  by  the  execution  debtor  in 
the  name  of  another  for  the  purpose 
of  defrauding  his  creditors,  admitting 
title  in  the  other  person,  and  seeking, 
if  the  property  can  be  considered  as 
defendant's,  to  claim  said  property  as 
his  homestead  are  not  inconsistent. 
Stubendorf  v.  Hoffman,  23  Neb.  360, 3b 
N.  W.  581,  reversible  error  to  require 
defendant  to  elect  whether  he  would 
roly  on  ownership  in  third  person  or 
in  himself,  .  -m  n 

83.  U.  S.— Miller  v.  Sherry,  2  wan. 
(N.  S.)  237,  17  L.  ed.  827,  cannot  re- 
sist an  action  of  ejectment  brought  dj 
a  purchaser  at  sale  upon  execution.  ». 
Hemenway  v.  Wood,  53  Iowa  21,  i J>- 
W.  794..  Ky.— Snapp  v.  Snapp,  87  Jty 
554,  9  S.  W.  705  (to -recover  property); 
Buffington  v.  Mosby,  21  Ky.  L.  Eep. 
297,  51  a  W.  192   (cannot  resist  pal- 
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cordingry, '  upon  the  foreclosure  of  a  mortgage  upon  the  homestead, 
the  defense  must  be  asserted  in  such  action  or  it  is  lost84  and  cannot 


tition) ;  Kirk  v.  "Cassady,  11  Ky.  L. 
Eep.  666, 12  S.  W.  1039.  La— Babineau 
v.  Guilbeau,  52  La.  Ann.  992,  27  So. 
549,  to  enjoin  sale  under  execution. 
Mich.— Bemis  v.  Conley,  95  Mich.  617, 
55  N.  W.  387,  cannot  resist  action  of 
ejectment,  where  defense  might  have 
been  set  up  in  action  to  set  aside  dower 
or  one  to  partition  lands.  Miss. — Hen- 
derson v.  Still,  61  Miss.  391.  Neb.— Gil- 
bert v.  Provident  Life  &  Trust  Co.,  1 
Neb.  (TJnof.)  282,  95  N.  W.  488,  to  en- 
join defendant  from  proceeding  on  its 
motion  to  confirm  a  sale.  Tex. — Nich- 
ols v.  Dibrell,  61  Tex.  539,  action  to 
restrain  trespass  cannot  be  maintained 
where  defense  of  homestead  not  inter- 
posed in  action  to  quiet  title.  Wash. 
Traders'  Nat.  Bank  v.  Schorr,  20  Wash. 
1,  54  Pac.  543,  72  Am.  St.  Eep.  17. 

In  Hemenway  v.  Wood,  53  Iowa  21, 
3  N.  W:  794,  the  wife  in  a  divorce  pro- 
ceeding had  been  awarded  a  certain 
sum  of  money  as  alimony,  and  the  judg- 
ment for  alimony  was  made  a  special 
lien  upon  land  in  question.  No  claim 
of  homestead  in  that  land  was  inter- 
posed in  such  action.  Subsequently  an 
action  of  forcible  entry  and  detainer 
was  brought  by  a  person  claiming  title 
through  a  sheriff's  sale  and  deed  of 
such  land  by  virtue  of  the  decree  creat- 
ing the  lien  upon  the  land,  and  the 
defendant  sought  to  set  up  his  home- 
stead in  the  land.  The  court  held  that 
the  decree  cut  off  the  homestead  right 
of  defendant;  that  such  right  should 
have  been  set  up  in  the  aetion  for 
divorce. 

>  In  Kentucky,  it  is  held  he  may,  after 
judgment,  assert  his  claim  by  a  supple- 
mental pleading  in  the  same  action, 
where  the  right  to  homestead  was  not 
originally  in  issue.  Eyan  v.  Flynn,  4 
Ky.  L.  Eep.  986. 

8t  la.— Dodd  v.  Scott,  81  Iowa  319, 
46  N.  W;  1057,  25  Am.  St.  Eep.  492, 
10  L.  E.  A.  360;  Oleson  v.  Bullard,  40 
Iowa  9;  Haynes,  Hutt  &  Co.  v.  Meek, 
'  U  Iowa  320.  Ky.— Moore  v.  Moore,  12 
£y.  L.  Eep.  324,  14  S.  W.  339.  La. 
Jjruge  v.  Fulton,  120  La.  750,  45  So. 
i?    .  „   '~ Gm>ert  v-  Provident  Life  & 

foo    nC°-'  1  Neb-  (Ullof-)  282>  95  N-  w- 

i  jfrtis  *•  Osborne  &  Co.,  63  Neb. 

837  89  N.  W.  420;  Sector  v.  Eotton,  3 

«eb.   171.     Tex.-Blair    v.    Guaranty 


Sav.,  etc.  Co.,  54  Tex.  Civ.  App.  443, 
118   S.   W.    608. 

In  Harpending  v.  Wylie,  13  Bush 
(Ky.)  158,  a  judgment  in  an  action 
against  a  husband  and  wife  foreclosing 
a  mortgage  executed  by  them,  which 
had  been  rendered  by  default,  was  held 
to  preclude  them  from  thereafter  set- 
ting up  a  homestead  exemption  in  the 
land. 

In  Eector  v.  Eotton,  3  Neb.  171,  a 
motion  was  made  to  set  aside  a  sale 
under  a  decree  of  foreclosure,  on  the 
ground  that  it  was  homestead.  The 
court  said:  "The  rule  of  law,  applicable 
alike  to  proceedings  in  equity,  and 
actions  at  law,  undoubtedly  is,  that 
after  a  judgment  or  decree  in  rem 
against  him,  it  is  too  late  for  a.  party 
to  the  record  to  assert  any  claim  to 
the  property,  either  as  a  homestead  or 
otherwise,  which  might  have  been  made 
and  determined  in  that  suit.  Were  it 
otherwise  it  would  be  quite  difficult  to 
put  an  end  to  litigation." 

Though  the  wife  be  aot  a  party  to 
the  foreclosure  proceeding,  any  rights 
which  the  husband  has  because  of  the 
wife's  homestead  right  must  be  set  up 
in  that  proceeding.  It  is  too  late,  to 
assert  such  right  in  an  action  brought 
by  the  purchaser  upon  the  foreclosure 
proceedings  for  forcible  entry  and  de- 
tainer. Dodd  v.  Scott,  81  Iowa  319,  46 
N.  W.  1057,  25  Am.  St.  Eep.  492,  10 
L.  E.  A.  360i 

Georgia. — But  a  failure  on  the  part 
of  the  husband  and  father  to  assert  the 
homestead  rights  in  resistance  to  fore- 
closure proceedings,  even  if  that  is  the 
more  appropriate  occasion,  ought  not 
to  work  their  destruction,  and  he  may 
assert  the  rights  of  the  family  to  the 
homestead,  when  it  is  sought  to  en- 
force the  decree  in  the  foreclosure 
suit,  by  affidavit  of  illegality.  Frost 
v.  Borders,  59  Ga.  817. 

Illinois. — Where  the  right  secured  by 
the  homestead  act  can  only  be  lost 
by  release  or  abandonment  in  the  mode 
pointed  out  by  statute,  a  mere  failure 
to  claim  the  right  by  answer  or  cross- 
bill in  a  suit  to  foreclose  a  mortgage 
wherein  the  right  is  not  released,  will 
not  have  the  effect  to  bar  the  right,  or 
be  considered  as  a  relinquishment  of 
the  benefits  of  the  statute.     Asher  v. 
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be  subsequently  interposed  in  an  action  to  recover  the  possession88 
unless  the  mortgage  or  conveyance  was  made  by  the  husband  alone 
when  it  may  be  asserted  at  any  time  by  the  wife.88 

b.  Particular  Averments.  —  While  as  a  general  rule,  a  homestead 
right  must  be  pleaded,87  yet  proof  of.  a  homestead  may  be  admissible 
under  a  general  denial  on  the  issue  of  fraud,88  or  to  show  the  in- 
validity of  a  deed  relied  upon  by  the  adverse  party.89  And  the  failure 
to  specially  plead  the  homestead  right  is  cured  where  the  right  appears 
by  the  admission  of  the  parties  or  by  the  evidence  of  either.00  In 
pleading  a  homestead,  it  is  not  necessary  that  it  be  pleaded  in  express 
terms,  when  facts  are  pleaded  which  show  that  it  exists,01  in  fact 
to  allege  that  the  claimant  has  a  homestead  in  the  premises  is  insuffi- 
cient, the  pleading  must  set  forth,  the  facts  upon  which  the  homestead 
right  depends92  and  show  that  the  homestead  right  existed  at  the  time 


Mitchell,  92  111.  480;  Moore  v.  Titman, 
33  111.  358;  Hoskins  v.  Litchfield,  31 
111.  137,  83  Am.  Dec.  215. 

"When  a  bill  td  foreclose  a  mortgage 
upon  premises  in  which  a  homestead 
can  tie  claimed  contains  no  allegation 
that  the  premises  in  question  are  jiot 
subject  to  the  homestead  exemption,  a 
decree  upon  the  bill  taken  pro  confesso 
is  not  an  admission  that  defendant  had 
no  right  to  insist  upon  such  exemption, 
and  does  not  conclude  lhim.  Silsbe  v. 
Lucas,  36  111.  462;  "Wing  <o.  Cropper,  35 
111.  256;  Moore  v.  Titman,  33  111.  358. 

85.  Foley  v.  Cooper,  43  Iowa  376; 
Haynes,  Hutt  &  Co.  v.  Meek,  14  Iowa 
320;  Fruge  v.  Fulton,  120  La.  750,  45 
So.   595. 

An  owner,  holding  under  a  home- 
stead right,  who  makes  not  the  least 
defense  and  permits  the  property  to 
pass  into  other  hands,  is  not  in  a  posi- 
tion, years  afterward,  to  claim  for  the 
first  time  the  benefit  of  the  homestead 
law  on  property  that  has  quietly  passed 
out  of  his  possession  and  ownership. 
Fruge  v.  Fulton,  120  La.  750.  45  So. 
595. 

86.  Larson  v.  Reynolds,  13  Iowa  579, 
81  Am.  Dec.  444.    And  see  supra,  I,  F,  2. 

87.  Childers  v.  Pickenbaugh,  219  Mo. 
455,  465,  118  S.  W.  478.  See  supra, 
I,  H,  5,  a. 

88.  On  petition  to  set  aside  a  deed 
as  having  been  fraudulently  made  to 
defendant's  father,  since  one  way  of 
meeting  the  issue  is  to  show  that  the 
property  was  a  homestead  in  which. he 
could  have  no  right,  and  that  there- 
fore the  deed  could  not  be  fraudulent, 
those  facts  may  be  proved  under  a 
general    denial.      Ohilders    v.    Picken- 
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baugh,    219   Mo.   455,   118   S.  W.  478. 

89.  North  Carolina.— Where  the  deed, 
under  which  the  plaintiff  in  an  action 
of  ejectment  claims,  is  one  from  a 
mortgagee  made  in  default  of  the  pay- 
ment of  the  debt  secured  by  a  mort- 
gage voluntarily  made  by  the  defend- 
ant's husband,  without  her  joinder 
therein,  it  is  permissible  to  offer  proof 
of  homestead  in  avoidance  of  the  plain- 
tiff's  deed,  under  the  general  denial 
without  alleging  specifically  the  facts 
upon  which  the  homestead  depends. 
Cawfield  v.  Owens,  130  N.  O.  641,  41 
S.  E.  891,  wherein  Marshburn  v.  Lash- 
lie,.  122  N.  -C.  237,  29  S.  E.  371,  and 
the.  kindred  cases  therein  mentioned 
were  distinguished  upon  the  ground 
that  in  all  these  cases,  the  deeds  intro- 
duced to  show  title  were  deeds  made 
under  either  judicial  or  execution  sales. 
In  such  eases  the  purchasers  at  such 
sales,  or  their  grantees,  have  what  is 
called  a  prima  facie  title  under  their 
deeds — there  being  a  presumption  that 
the  sale  was  properly  ordered  and  made, 
and  that  the  land  was  not  subject  to 
the  homestead  right,  and  therefore  it 
is  that  in  such  case,  one  who  seeks 
to  avoid  a  deed  upon  the  ground  that 
the  land  is  subject  to  the  homestead 
right,  and  the  pleader  must  specifically 
set  up  in  the  pleading,  the  facts  upon 
which  the  hdmestead  depends. 

90.  Allison  v.  Snider,  118  N.  0.  952, 
24  Si.  E.  711;  Mobley  v.  Griffin,  10* 
N.  O.  112,  10  S.  E.  142. 

91.  Hamby  v.  Lauer,  107  Tenn.  898, 
64  S.  W.  1067,  89  Am.  St.  Rep.  »<"> 
wherein  sufficient  facts  appeared  from 
the  complaint  and  answer. 

92.  See  the  following  cases:  *» 
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of  the  levy  and  sale,93  unless  the  facts  are  admitted,  or  appear  in  the 
adverse  party's  evidence84  or  pleading.95  In  other  words,  the  claim- 
ant must  show  that  all  the  facts  and  circumstances  are  such  as  entitle 
him  to  claim  the  privilege  of  exemption  conferred  by  the  statute.98 


Gates  v.  Solomon,  73  Ark.  8,  83  S.  W. 
848.  111.— Gaither  v.  Wilson,  164  111. 
544,  46  N.  B.  58;  Symonds  v.  Lappin, 
82  111.  213;  Meyer  v.  Pfeiffer,  50  111. 
485.  Ky.— Mullins  v.  Clark,  13  Ky.  L. 
Eep.  29,  15  9.  W>.  784.  N.  C— Marsh- 
burn  v.  Lashlee,  122  N.  0.  237,  29  8.  E. 
371;  Allison  v.  Snider,  118.  N.  C.  952, 
24  S.  E.  711;  Dickens  v.  Long,  109 
N.  0.  165,  13  S.  E.  841.  H".  D.— Currie 
v.  Look,  14  N.  D.  482,  106  N.  W.  131. 
Tex.— Bainey  v.  Allison,  64  Tex.  697; 
Anderson  v.  McKay,  30  Tex.  186;  Ktz- 
hugh  v.  Connor,  32  Tex.  Civ.  App.  277, 
74  S.  W.  83.     • 

Where  a  party  seeks  to  assert  a  home- 
stead right  in  premises,  it  is  not  enough 
to  declare  simply  that  the  right  exists; 
the  pleading  should  set  out  the  facts, 
which,  if  proven,  would  establish  the 
right.    Meyer  v.  Pfeiffer,  50  HI.  485. 

Where  the  widow  claims  a  home- 
stead acquired  by  her  after  the  death 
of  her  husband,  it  should  appear  from 
her  pleading  that  she  had  a  family  of 
her  own,  consisting  of  children  or 
grandchildren,  whose  support  devolved 
on  her  legally  or  morally,  or  who  were 
dependent  on  her  for  their  support. 
Barney  v.  Allison,  64  Tex.  697. 

A  general  allegation  that  a  judicial 
sale  under  which  plaintiff  claims  title 
was  void  for  failure  to  allot  a  home- 
stead without  averring  specifically  the 
facts  upon  which  the  right  of  the  home- 
stead depends,  so  as  to  exclude  the 
possibility  of  the  validity  of  the  sale 
is  insufficient.  Dickens  v.  Long,  109 
N.  O.  165,  13  S.  E.  841. 

If  the  statute  exempts  as  a  home- 
stead, premises  "destined  as  a  family 
residence,"  the  pleading  in  which  the 
homestead  is  claimed  should  show  how 
and  when  the  premises  claimed  are 
destined  for  such  purpose.  Anderson 
Q.  McKay,  30  Tex.  186. 

But  where  a  married  woman  seeks 
to  have  her  homestead  right  estab- 
lished, when  it  is  situated  upon  a  larger 
tract  of  land  than  two  hundred  acres, 
sold  by  the  husband  without  her  join- 
ing therein,  there  can  be  no  more  spe- 
cific description  of  the  homestead  than 
that  embraced   in   the    term  "home- 


stead," unless  it  has  been  actually; 
laid  off  and  surveyed.  Oibbs  v.  Mayesj 
2  Posey  ITnrep.  Oas.   (Tex.)   215. 

Failure  To  Deny  Conclusion. — Since 
an  allegation  that  the  claimant  was 
entitled  to  a  homestead  is  a  mere  con- 
clusion, the  fact  that  such  allegation 
is  undenied  will  not  avail  to  support 
the  judgment,  where  the  mortgage  is 
a  part  of  the  complaint  and  shows  that 
the  claimant  lost  his  homestead  right 
by  an  absolute  mortgage  thereof  with- 
out reservation.  Mullins  v.  Clark,  13 
Ky.  L.  Rep.  29,  15  S.  W.  784. 

93.  Smith  v.  Mattingly,  11  Ky.  L. 
Eep.  975,  13  S.  W.  719,  sought  to  set 
up  homestead  by  answer  in  action  of 
ejectment. 

Where  the  debtor,  in  order  to  avail 
himself  of  a  homestead  exemption, 
must  be  a  bona  fide  housekeeper  with 
a  family,  and  in  possession  of  the  land 
when  levied  on  by  the  attaching  or  ex- 
ecution creditor,  or  if  not  in  possession, 
his  absence  from  it  must  be  temporary; 
and  with  intention  to  occupy  it,  and 
he  must  have  also  acquired  it  before 
the  creation  or  existence  of  the  debt 
or  demand,  neither  of  the  essential  con- 
ditions are  stated  in  an  answer  seek- 
ing to  set  up  the  homestead,  where  the 
only  allegations  relating  to  either  is 
that  the  debtor  was  at  the  date  of  the 
answer,  occupying  and  claiming  the 
land,  as  a  homestead.  Caldwell  v.  Trues- 
dell,  11  Ky.  L.  Eep.  726,  13  S.  W.  101. 

94.  la. — Dickson  v.  Chorn,  6  Iowa 
19,  71  Am.  Dec.  382.  Ky.— Central 
Kentucky  etc.  Asylum  i>.  Craven,  98 
Ky.  105,  32  S.  W.  291,  56  Am.  St.  Eep. 
323.  N.  C. — Marshburn  v.  Lashlie,  122 
N.  O.  237,  29  S.  E.  371,  appeared  from 
opposite  party's  evidence. 

95.  Leupold  v.  Krause,  95  111.  440-. 

96.  Helfenstein  v.  Cave,  6  Iowa  374, 
s.  c.  3  Iowa  287. 

Thus  where  agricultural  and  town 
homesteads  differ  in  quantity,  a  party 
claiming  an  agricultural  homestead 
must  show  that  it  does  not  exceed  the 
amount  allowed  for  agricultural  home- 
steads, that  it  is  not  included  in  the 
recorded  plat  of  a  city  and  does  not  ex- 
ceed the  value  of  the  legal  exemption 
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Thus  he  must  allege  facts  showing  that  he  eomes  within  the  class  en- 
titled under  the  statute  to  a  homestead,97  that  he  has  substantially  corn- 


allowed.  Helfenstein  v.  Cave,  6  Iowa 
374. 

Homestead  Act  Need  Not  Be  Re- 
ferred To. — Hebert  v.  Mayer,  47  La. 
Ann.  563,  17  So.  131. 

If  the  claimant  is  entitled  to  a  home- 
stead in  conveyed  land  only  where  the 
husband  had  no  other  lands,  an  aver- 
ment that  he  did  not  own  or  possess 
any  other  realty  than  the  parcel  in 
question  is  essential.  Evans  v.  Van 
Valkenburg  (Tenn.  Ch.),  47  S.  W.  1101. 

Sufficient  Averments. — Where  in  an 
action  to  set  aside  as  fraudulent  a  deed 
made  by  the  debtor  of  land  valued  at 
less  than  the  amount  of  the  statutory 
exemption,  the  debtor  answers  "that 
at  the  time  he  sold  the  tract  of  land 
he  was  a  housekeeper  with  a  family, 
resident  in  this  state;  that  he  used 
and  occupied  it  as  a  homestead  for  him- 
self and  family,  that  it  was  of  less 
value  than  one  thousand  dollars,  that 
the  sale  thereof  was  in  nowise  prejudi- 
cial to  the  rights  of  plaintiffs  or  any 
of  his  creditors;  that  said  land  was 
never  subject  to  execution,  and  that  he 
had  used  said  land  as  his  homestead  up 
to  the  conveyance  thereof,"  such  aver- 
ments are  sufficient  to  uphold  his  claim 
of  homestead.  McMillan  v.  Stephens, 
20  Ky.  Li.  Rep.  1528,  49  S.  W.  778. 

Where  a  bill  to  set.  aside  an  execu- 
tion sale  as  a  cloud  alleged  by  neces- 
sary inference  that  complainant  was  in 
possession  of  land  described  when  it 
was  sold  under  execution;  that  he 
claimed  homestead  in  it;  that  defend- 
ant was  threatening  to  turn  him  out 
of  possession,  in  disregard  of  his  right 
to  homestead,  and  would  do  so  unless 
restrained;  and  that  no  homestead  wds 
assigned  to  him  by  the  levying  officer, 
it  presented  a  case  entitling  complain- 
ant to  homestead  in  the  land  described, 
although  it  did  not  state  in  direct 
terms  that  complainant  had  no  land  ex- 
cept that  described  and  levied  upon  and 
sold,  and  that  he  had  not  selected  home- 
stead in  this  other  land.  Huff  v.  Mil- 
ler (Tenn.  Oh.),  5£  S.  W.  876. 

Where  defendant  in  answer  to  a  suit 
to  recover  upon  a  note  and  foreclose 
upon  a  certain  mortgage,  in  describing 
his  homestead  alleged,  that  "at  the 
date  of  said  mortgage  and  long  prior 
thereto,  he  was,  and  is  now,  a  married 
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man,  and  the  head  of  a  family  con- 
sisting of  a  wife,  then  and  now  living 
and  six  minor  children,  then  and  now 
living  with  him;  that  with  his  said 
family  he  occupied  and  used  as  a  home- 
stead and  farm  to  support  his  said  fam- 
ily a  tract  of  land  of  one  hundred  £nd 
sixty,  acres  in  Fannin  county,  Texas, 
cultivating  the  same  as  a  farm,  and 
having  his  dwelling  house  thereon,  in 
which  he  lives  with  his  said  family," 
etc.,  he  sufficiently  described  his  home- 
stead right  in  the  premises  involved 
therein.  G-entry  v.  Bowser,  2  Tex.  Civ. 
App.  .388,  21  S.  W.  569. 

A  special  plea,  in  an  action  of  tres- 
pass to  try  title  to  a  certain  piece  of 
land,  which  alleged  that  at  the  time 
of  the  levy  and  sale  thereof,  and  the 
purchase  by  the  plaintiff,  the  defendant 
was  a  married  man  and  the  head  of 
a  family,  living  on  other  premises  near 
those  title  to  which  is.  involved,  and 
was  using  and  enjoying  the  premises 
involved  for  the  use,  comfort  and  con- 
venience of  himself  and  family,  and  is 
still  using  and  enjoying  the  same,  with 
the  house  thereon,  as  his  homestead  and 
place  of  business;  that  at  the  time  of 
levy  and  sale  he  was  a  merchant  and 
doing  business  in  the  house  upon  the 
premises,  and  it  was  notoriously  claimed 
by  defendant  as  his  homestead,  and 
he  had  no  other  homestead  or  place  of 
business,  ete.j  was  held  not  subject  to 
general  exception  to  its  sufficiency,  nor 
to  the  special  exception,  that  it  did  not 
show  which  was  claimed,  a  residence  or 
business  homestead.  Stark  v.  Ingram, 
2  Pogey  Unrep.  Cas.  (Tex.)  630,  where- 
in the  court  said  with  relation  to  the 
latter  exception:  "It  is  sufficient  if  the 
answer  shows  that  the  premises  con- 
stituted a  homestead  of  either  of  the 
two  species  provided  for  in  the  con- 
stitution, viz.:  either  the  domestic  or 
residence  homestead,  or  a  homestead 
made  such  by  its  use  and  dedication 
as  a  place  of  business." 

97.  Gates  v.  Solomon,  73  Ark.  8,  Si 
S.  W.  348;  Evans  v.  Van  Valkenburg 
(Tenn.  Ch.),  47  S.  W.  1101.  . 

Where  the  "head  of  a  family  _« 
entitled  to  a  homestead,  which  term  in- 
cludes either  a  husband  or  wife,  an  an- 
swer 'by  a  wife  is  sufficient  wmcb^ 
leges  that  she  is  the  head  of  a  . """ ' 
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plied  with  the  provisions  entitling  him  to  a  homestead,98  such  as  that 
he  has  filed  a  declaration  where  a  homestead  can  only  be  acquired  in 
this  manner,"  that  he  is  the  owner  of  the  property  in  which  he  seeks 


(without  detailing  the  facts  which 
make  her  sueh),  and  shows  that  the 
property  is  her  homestead;  especially 
where  attacked  only  by  general  de- 
murrer. Volker-Scowcroft  Immb.  Co. 
ft  Vanee,  32  Utah  74,  88  Pac.  896,  125 
Am.  St.  Sep.  828. 

That  the  claimant  is  "a  married 
man,  and  the  head  of  a  family  consist- 
ing of  a  wife,  then  and  now  living,  and 
six  minor  children,  then  and  now  living 
with  him,"  is  a  sufficient  averment  as 
against  an  objection  that  the  pleading 
does  "not  allege  of  whom  defendant's 
family  consists."  Gentry  v.  Bowser,  2 
Tex.  Civ.  App.  388,  21  S.  W.  569. 

Where  the  statute  exempts  a  home- 
stead to  a  "bona  fide  housekeeper," 
that  the  claimant  is  such  should  be 
alleged  (Eversole  v.  First  Nat.  Bank 
[Ky.],  118  S.  W..  961;  Caldwell  v. 
Traesdell,  11  Ky.  L.  Bep.  726,  13  S.  W, 
101.  See  also  Smith  -v.  Mattingly,  11 
Ky.  L.  Rep.  975,  13  S.  W.  719,  where 
the  sufficiency  of  pleading,  claiming  a 
homestead  exemption,  is  said  to  be 
questionable,  which  did  not  allege  that 
claimant  had  a  family  when  the  land 
was  levied  upon  and  sold,  or  that  he 
was  a  home-keeper),  though  it  is  not 
necessary  to  allege  in  exact  words  that 
he  is  a  bona  fide  householder.  Crouch, 
etc.  v.  Meguiar-Harris  Co.,  19  Ky.  L. 
Eep.  819,  42  S.  W.  91. 

Where  the  debtor  alleges  that  he  re- 
sided upon  the  property  "with  his 
wife  and  six  children;"  that  he  owned 
no  other  home,  and  that  he  claimed 
it  as  exempt  under  the  exemption  laws, 
the  claim  to  exemption  is  sufficiently 
alleged.  Crouch,  etc.  v.  Meguiar-Harris 
Co.,  19  Ky.  L.  Bep.  819,  42  S.  W.  91. 

98.  Huseman  v.  Sims,  104  Ind.  317, 
4  N.  E.  42  (complaint  must  show  mak- 
ing and  subscribing  affidavit  to  sched- 
ule where  statute  so  requires);  Guerin 
v. .Kraner,  97  Ind.  533;  Over  v.  Shannon, 
75  Ind.  352. 

Since  facts  and  not  conclusions  must 
be  alleged,  a  mere  allegation  of  com- 
pliance with  the  statutory  provisions 
entitling  the  party  to  a  homestead  is 
not  sufficient.  Guerin  v.  Kraner,  97 
Ind.  533. 

Under  a  statute  requiring  the  filing 


of  a  schedule  of  all  the  property  be- 
longing to  the  claimant  at  the  time 
of  the  issuance  of  the  writ,  an  allega- 
tion that  a  schedule  of  all  her"  prop- 
erty was  delivered  is  insufficient,  as 
the  presumption  would  be  that  it  em- 
braced all  the  property  owned  at  the 
time  of  the  furnishing  of  the  schedule. 
Guerin  *.  Kraner,  97  Ind.  533. 

Merely  alleging  that  "the  defendant 
filed  with  the  sheriff  a  schedule  of  his 
property,"  where  this  is  the  mode  of 
claiming  the  exemption,  is  insufficient 
as  it  does  not  show  the  schedule  con- 
forms to  all  the  statutory  requirements. 
Over  v.  Shannon,  75  Ind.  352. 

■If  a  party  is  entitled  to  a  homestead 
only  where  he  has  the  word  "home- 
stead" entered  on  the  margin  of  the 
recorded  title  of  the  premises,  a  plea 
of  homestead  must  allege,  compliance 
with  such  provision.  Goodwin  v.  Colo- 
rado Mtg.  Inv.  Co.,  110  U.  S.  1,  5,  3 
Sup.  Ct.  473,  28  L.  ed.  47. 

99.  Tappendorff  v.  Moranda,  134  Cal. 
419,  66  Pac.  4'91  (action  by  wife  to  re- 
cover possession  of  lands  claimed  as  a 
homestead) ;  MacLeod  v.  Moran,  11  Cal. 
App.  622,  105  Pac.  932  (action  brought 
by  wife  to  quiet  title  to  her  homestead 
interest  in  certain  lands) ;  Welch,  etc. 
v.  Spragins,  98  Ky.  279,  32  S.  W.  943; 
Hawthorne  v.  Smith,  3  Nev.  182,  189, 
93  Am.  Dee.  397  (complaint  in  injunc- 
tion suit  defective  in  not  stating  the 
selection  and  recordation  of  the  home- 
stead claim). 

Otherwise  the  wife  cannot  sue  alone, 
but  the  right  of  action  is  in  her  hus- 
band. Tappendorff  v.  Moranda,  134 
Cal.  419,  66  Pac.  491;  MacLeod  v.  Mo- 
ran, 11  Cal.  App.  622,  105  Pac.  932. 

"Where  the  declaration  must  contain 
an  estimate  of  the  "actual  cash  value" 
of  the  premises,  a  copy  of  a  declara- 
tion annexed  to  the  complaint,  which 
states  the  "cost"  value,  fails  to  show 
that  there  was  a  valid  homestead  upon 
the  land.  It  is  immaterial  that  the 
original  declaration  of  homestead  is 
good,  since  the  complaint  is  to  be 
judged  by  itself,  and  not  by  the  facts 
upon  which  the  plaintiff  may  seek  to 
establish  her  cause  of  action.    Tappen- 
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the  homestead,1  and  if  such  facts  are  necessary  to  confer  the  right  of 
homestead  exemption,  that  the  premises  had  a  building  upon  it2  oc- 
cupied by  the  party  claiming  it3  at  the  time  of  levy,4  as  well  as  at 


dorff  v.  Moranda,  134  Cal.  419,  66  Pae. 
491. 

Defect  Cured  by  Answer. — Where  the 
complaint  in  an  action  to  enjoin  the 
sale  of  property  claimed  as  a  home- 
stead failed  to  aver  the  selection  and 
recordation  of  the  homestead  claim, 
but  the  defendant  stated  distinctly  the 
date  when  the  plaintiffs  filed  their 
declaration  of  homestead  for  record,  the 
defect  in  the  complaint  was  cured  by 
the  answer.  Hawthorne  v.  Smith,  3 
Nev.  18'2,  189,  93  Am.  Dec.  397. 

But  where  the  failure  to  make  the 
declaration  does  not  impair  the  home- 
stead right,  an  answer  setting  up  a 
homestead  exemption  is  not  wanting  in 
facts  because  not  containing  specific 
averments  of  a  declaration  and  selec- 
tion of  the  real  estate  as  a  homestead. 
"Volker-Scowcroft  Lumb.  Co.  v.  Vance, 
32  Utah  74,  88  Pae.  896,  125  Am.  St. 
Eep.  828. 

1.  HI.— Kitchell  v.  Burgwin,  21  111. 
40.  Ind. — Over  v.  Shannon,  75  Ind.  352; 
Alexander  v.  Mullen,  42  Ind.  398.  Kan. 
Ard  v.  Pratt,  10  Kan.  App.  335,  58  Pae, 
283,  reversed  on  other  grounds  in  61 
Kan.  775,  60  Pae.  1048.  Ky.— Buffing- 
ton  v.  Mosby,  21  Ky.  L.  Eep.  297,  51 
S.  W.  192. 

In  Buffington  v.  Mosby,  21  Ky.  L. 
Eep.  2&7,  51  S.  W.  192,  an  action  of 
partition,  the  defendant's  answer 
averred  that  he  was  the  owner  of  the 
homestead  in  the  land  claimed  by  the 
plaintiff,  but  did  not  allege  that  he 
was  the  owner  of  the  land  either  in 
fee  simple  or  for  life.  It  was  held  in- 
sufficient. 

2.  Kitchell  v.  Burgwin,  21  111.  40. 

3.  Ala. — Gentry  v.  Lawley,  142  Ala. 
333,  37  So.  829;  Lyne  v.  Wann,  72  Ala. 
43;  Waugh  v.  Montgomery,  67  Ala. 
573;  Blum  v.  Carter,  63  Ala.  235;  Dan- 
iel v.  Collins  &  Co.,  57  Ala.  625.  111. 
Symonds  v.  Lappin,  82  111.  213;  Kitchell 
v.  Burgwin,  21  111.  40.  Ky. — Eversole 
v.  First  Nat.  Bank,  118  S.  W.  961;  Cald- 
well v.  Truesdell,  11  Ky.  D.  Eep.  726, 
13  S.  W.  101;  Thaeker  v.  Booth,  9  Ky. 
L.  Eep.  745,  6  S.  W.  460. 

Such  allegation  is  unnecessary  where 
the  pleadings  of  the  opposite  party  al- 
lege the  property  was  a  homestead,  and 
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used  as  a  residence  by  the  mortgagor. 
Dickson  v.  Chorn,  6  Iowa  19,  71  Am 
Dec.  382. 

An  averment  that  the  claimant  was 
living  upon  the  land  claimed  as  a  home- 
stead, with  his  family  is  not  a  "suffi- 
ciently definite  averment  that  he  was 
occupying  said  land  as  his  homestead." 
Gentry  v.  Lawley,  142  Ala.  333,  37  So. 
829. 

Sufficient  Allegation.— Where  a  bill 
of  complaint  to  set  aside  a  sale  al- 
leged that  the  complainants  were  the 
owners  in  fee  of  the  premises  (describ- 
ing them)  "and  have  their  residence 
in  the  building  situated  on  said  lot  and 
occupy  the  same  as  a  homestead,  .  .  . 
and  that  said  premises  were  occupied 
bv  compjainants,  who  were  then  hus- 
band and  wife,  as  a  homestead  at  the 
time  of  said  levy,"  it  sufficiently  ap-, 
pears  that  there  is  and  was  a  building 
situate  upon  the  lot,  in  which  they 
resided,  and  that  they  occupied  the 
same  as  a  homestead.  Lozo  v.  Suther- 
land, 38  Mich.  168. 

A  mere  intention  to  occupy  or  use  the 
land  as  a  homestead  not  being  suffi- 
cient to  exempt  it  to  the  debtor,  a, 
pleading  which  merely  sets  up  an  in- 
tention to  occupy  the  land  as  a  home- 
stead is  insufficient.  Thaeker  P.  Booth, 
9  Ky.  D.  Eep.  745,  6  S.  W.  460;  where- 
in the  answer  alleged  merely  that  at 
the  time  the  mortgage  was  executed  he 
was  preparing  to  build  a  house  upon 
the  land  to  be  used  as  a  home  for  him- 
self and  family. 

Where  the  debtor  resides  upon  land 
adjoining  that  of  which  he  is  the 
owner,  a  complaint,  showing  the  occu- 
pancy of  the  adjoining  land,  is  suffi- 
cient, without  showing  by  what  author- 
ity or  right  he  occupies  it.  Eedmon 
v.  Citizens  Bank  of  Paris,  19  Ky.  u 
Eep.  137,  39  S.  W.  432. 

Wnen  the  claimant  took  possession 
of  the  premises  claimed,  should  >e  al- 
leged. McCleary  v.  Ellis,  54  Iowa  iU, 
318,  6  N.  W.  571,  37  Am.  Kep.  205. 

4.  Brandenburgh  v.  Eose,  33  Ky.  L. 
Eep.  585,  110  S.  W.  376;  Caldwell  v. 
Truesdell,  11  Ky.  L.  Eep.  726,  13  b.  w. 

Omission  Cured  by  Answer.-Where 
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the  time  of  the  creation  of  the  indebtedness  against  which  it  is  claimed.5 
Showing  Exemption.  Not  in  Excess  of  Statutory  Value  and  Area. 
It  should  also  show  that  the  premises  claimed  do  not  exceed  the  statutory 
exemption  in  value,8  or  in  area,7  though  where  the  fact  of  homestead 
is  admitted  by  the  adverse  party  it  cannot  be  objected  that  the  claim- 
ant does  not  allege  the  statutory  value  of  the  homestead.8 

Homestead  Part  of  Larger  Tract.  —If  the  homestead  is  a  part  of  sev- 
eral tracts  conveyed,  the  pleading  should  designate  which  tract  is  the 


to  a  pleading  of  one  seeking  to  claim 
the  property  levied  upon  as  exempt  as 
a  homestead,  but  not  alleging  that  he 
•was  "occupying"  it  as  a  homestead  at 
the  time  of  the  levy  on  the  execution, 
the  answer  denies  the  occupancy  of  the 
claimant,  the  defect,  in  failing  to  al- 
lege occupancy,  if  it  is  one,  is  cured. 
Central  Kentucky  Lunatic  Asylum  v. 
Craven,  98  Ky.  105,  32  S.  W.  291,  56 
Am.  St.  Eep.  323. 

5.  Symonds  v.  Lappin,  82  HI.  213; 
Caldwell  v.  Truesdell,  11  Ky.  L.  Eep. 
726,  13  S.  W.  101;  Spray  v.  "Wright,  1 
Ky.  L.  Eep.  67. 

Alleging  occupation  of  premises  as 
homestead  at  the  time  of  the  answer  is 
not  sufficient  as  against  a  prior  mort- 
gage as  it  does  not  show  occupation  as 
a  homestead  at  the  time  of  the  execu- 
tion of  the  mortgage.  Symonds  v.  Lap- 
pin,  82  HI.  213. 

6.  Cal— Marriner  v.  Smith,  27  Cal. 
649.  la. — Helfenstein  v.  Cave,  6  Iowa 
374.  Mich.— Matson  v.  Melchor,  42  Mich. 
477,  m,  4  N.  W".  200  (answer  to  bill 
in  aid  of  execution  set  up  homestead, 
hut  did  not  aver  that  value  was  low 
enough  to  make  it  exempt  within  con- 
stitutional limit);  Lozo  v.  Sutherland, 
38  Mich.  168  (bill  to  set  aside  a  sale) ; 
Shoemaker  v.  Gardner,  19  Mich.  96. 
Neb.— Union  Nat.  Bank  v.  Harrison,  16 
Neb.  635,  21  N.  W.  446,  answer  to 
action  in  nature  of  creditor's  bill  failed 
to  allege  that  value  of  property  claimed 
as  homestead  did  not  exceed  in  value 
two  thousand  dollars. 

But  see  Fitzhugh  v.  Connor,  32  Tex. 
Civ.  App.  277,  74  S.  W.  83  (holding  it 
unnecessary  for  homestead  claimant  to 
allege  the  value) ;  Gallagher  v.  Keller, 
4  Tex.  Civ.  App.  454,  23  8.  "W.  296 
(holding  that  a  petition  which  failed 
to  allege  that  the  value  of  the  property 
at  the  time  of  its  designation  did  not 
exceed  $5,000,  where  no  special  excep- 
tion was  taken  on  that  ground,  was 
nevertheless  good). 


"Where,  however,  the  averments  of  a 
bill  stated  clearly  and  explicitly  enough 
that  the  complainants  were  living  upon 
forty  acres  of  land,  which  was  their 
homestead,  and  that  the  entry  of  the 
defendants  was  upon  this  forty  acres, 
and  this  homestead,  there  could  be  no 
doubt,  from  the  statements  of  the  bill, 
but  that  complainants  claimed  the  en- 
tire forty  acres  as  their  homestead,  and 
this  would  be  equivalent  to  an  aver- 
ment that  its  value  did  not  exceed  the 
constitutional  limit  of  $1,500.  Evans 
v.  Grand  Eapids,  etc.  Co.,  68  Mich.  602, 
36  N.  W.  687,  distinguishing  Shoemaker 
v.  Gardner,  19   Mich.  96. 

Sufficient  Allegation. — "Where,  as  to 
the  question  of  value,  a  bill  of  com- 
plaint to  set  aside  a  sale  of  premises 
claimed  as  a  homestead,  alleges  "that 
the  whole  value  of  the  said  premises 
over  and  above  the  amount  of  two 
mortgages  prior  in  date  to  the  date  of 
the  record  of  the  levy  of  the  execution 
in  favor  of  H.  A.  S.  hereinafter  set 
forth  does  not  exceed  the  sum  of  fif- 
teen hundred  dollars,"  the  allegation 
is  sufficient  upon  general  demurrer, 
though  it  would  be  better  and  more 
satisfactory  to  set  forth  in  detail  the 
mortgages  referred  to.  Lozo  v.  Suther- 
land, 38  Mich.  168. 

In  order  to  exclude  the  homestead  in- 
cluded in  a  mortgage  made  by  the  hus- 
band alone,  from  the  judgment,  the 
claimant  must  show  the  land  claimed 
does  not  exceed  the  statutory  amount 
in  value.  McClendon  v.  Equitable  Mort- 
gage Co.,  122  Ala.  384,  25  So.  30. 

7.  Union  Nat.  Bank  v.  Harrison,  16 
Neb.  635,  21  N.  W.  446,  answer  to 
action  in  nature  of  creditor's  bill,  in 
attempting  to  set  up  homestead  exemp- 
tion, failed  to  allege  that  the  premises 
did  not  exceed  "two  lots"  in  quantity 
of  contiguous  land,  it  being  within  at 
incorporated  city. 

8.  Mitchell  v.  McCormick,  22  Mont. 
249,  56  Pac.  21€. 
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homestead,9  and  where  the  claimant  is  a  tenant  in  common  he  should 
describe,  or  in  some  way  designate  what  part  of  the  land  so  held  is 
claimed  -as  homestead.10 

Showing  Land  Capable  of  Division.  — An  answer,  however,  claiming 
the  land  is  susceptible  of  division  and  a  portion  thereof  with 
the  dwelling  thereon  could  be  set  off  so  that  it  comes  within  the  legal 
exemption,  need  not  specify  what  portion  of  the  land  comes  within  the 
legal  exemption;11  in  such  case  it  is  incumbent  upon  the  other  party 
to  deny  it  is  capable  of  division,  or  to  call  for  a  survey  and  ascertain, 
the  quantity  sufficient  to  meet  the  required  value.12 

Notice  of  Claim  of  Exemption. —  Though  a  statute  provides  that  if  the 
homestead  is  not  specifically  set  apart  the  owner  may  notify  the  officer 
at  the  time  of  the  making  of  the  levy,  of  his  claim  of  homestead,  the 
giving  of  such  notice  need  not  be  averred  unless  the  right  to  claim 
the  homestead  is  dependent  thereon.13 

Intention  To  Reinvest  Proceeds  of  Sale.  —  Nor  where  the  debtor  seeks 
to  assert  his  rights  in  a  second  homestead  acquired  with  funds  obtained 
from  the  sade  of  the  first,  is  it  necessary  that  he  should  allege  that 
the  sale  was  made  with  intention  to  reinvest  the  proceeds  in  another 
homestead.14 

Negativing  Provisos.  —  The  pleading  by  which  the  debtor  asserts  his 
homestead  need  not  negative  the  exceptions  of  the  statute  creating 
the  homestead  ;15  thus  it  need  not  negative  the  exception  that  the  debt 
sued  on  was  for  the  purchase  price,16  or  that  it  was  created  prior17  to 


9.  Hopkins  v.  Cofoid,  103  111.  App. 
167. 

Though  a  debtor  in  his  plea  of  home- 
stead did  not  designate  by  metes  and 
bounds  the  particular  two  hundred 
acres  of  land  he  claimed  as  his  home- 
stead, where  his  plea  was  not  excepted 
to  for  that  reason,  he  was  entitled  to 
have  the  judgment  so  framed  as  to  ac- 
complish the  result  asked  for  in  his 
plea  of  homestead.  Oobern  v.  Stevens 
(Tex.  Civ.  App.),  167  S.  W.  207. 

10.  Ellis  v.  Harrison,  24  Tex.  Civ. 
App.  13,  56  S.  W.  592,  57  S.  W.  984. 

11.  Helfenstein  v.  Cave,  6  Iowa  374. 

12.  Helfenstein  v.  Cave,  6  Iowa  374. 

13.  Helfenstein  v.  Cave,  6  Iowa  374. 

14.  Cooper  v.  Arnett,  95  Ky.  603,  26 
S.  W'.  811,  it  is  sufficient  that  the  re- 
investment has  in  fact  been  made. 

15.  Snapp  v.  Snapp,  87  Ky.  554,  9 
S.  W.  705;  Nichols  v.  Sennitt,  78  Ky. 
630;  Shirley  v.  Bussell,  23  Ky.  L.  Eep. 
33,  62  S.  W.  483;  Morehead  v.  More- 
head,  16  Ky.  L.  Eep.  34,  25  S.  W.  750; 
Staines  v.  Webb,  11  Ky.  L.  Eep.  36,  11 
S.  W.  508;  Holcomb  v.  Hood,  8  Ky.  L. 
Eep.  255,  1  S.  W.  401.  Contra,  Kitchell 
V.  Burgwin,  21  111.  40,  seemingly  over- 
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ruled  by  Bach  v.  May,  163  El.  547,  45 
N.  B.  248. 

16.  Staines  v.  Webb,  11  Ky.  L.  Eep. 
36,  11  S.  W.  508.   . 

17.  Snapp  v.  Snapp,  87  Ky.  554,  9 
S.  W.  705  (action  to  recover  land 
claimed  as  a  homestead,  which  was  sold 
under  execution);  Staines  v.  Webb,  11 
Ky.  L..  Eep.  36,  11  S.  W.  508;  Holcomb 
v.  Hood,  8  Ky.  L.  Eep.  255,  1  S.  W. 
401  (petition  tb  set  apart  homestead 
and  to  redeem  it  from  sale  under  execu- 
tion). 

It  is  not  necessary  that  he  should 
allege-  in  his  petition  that  the  debt  for 
the  satisfaction  of  which  the  land  was 
sold  was  created  subsequent  to  the 
acquisition  by  him  of  the  land.  Hol- 
comb v.  Hood,  8  Ky.  h.  Eep.  255,  1 
S.  W.  401. 

But  see  Davidson  v.  Dishman,  22  Ky. 
L.  Eep.  940,  59  S.  W.  326  (holding  that 
a  pleading  claiming  a  homestead 
against  a  debt  is  insufficient  unless  it 
alleges  that  the  debt  was  created  since 
the  purchase  of  the  land  and  since  the 
erection  of  the  improvements  thereon) 
Mcdeary  v.  Ellis,  54  Iowa  311,  6  N.  W. 
571,  37  Am.  Eep.  205  (holding  that  it 


HOMESTEADS  AND  EXEMPTIONS 


429 


its  purchase,  or  the  erection  of  improvements  thereon.18 
e.  Construction  of  Pleading.  —  In  accordance  with  the  general  rule, 
if  the  debtor's  pleading  by  which  he  seeks  to  set  up  his  homestead 
exemption  be  evasive,19  or  if  it  be  doubtful  whether  it  contains  the 
necessary  averments,20  it  will,  of  course,  be  taken  most  strongly  against 
him.21 

d.  Amendment.  —  The  same  rules  as  to  amendments  of  pleadings 
generally  apply  to  amendments  of  those  setting  up  the  homestead 
exemption.22  If  the  wife  sues  alone,  when  the  husband  should  be  made 
a  party,  an  amendment  joining  him  as  plaintiff  neither  adds  a  new 
and  distinct  cause  of  action,  or  a  new  and  distinct  party.23 

6.  Trial  of  Actions  for  Protection.  —  a.  Questions  of  Fact.  —  The 
questions  whether  premises  were  used  or  kept  as  a  homestead,24  or 
whether  the  claimant  comes  within  the  class  of  persons  entitled  by 
statute  to  claim,25  are  questions  of  fact  even  though  the  case  be  tried 
by  the  court  without  a  jury.  Such  questions  as,  whether  certain  property 
in  controversy  in  a  given  case  has  been  dedicated  and  appropriated  as 
a  homestead,26  whether  or  not  it  was  the  homestead  of  claimant  at  a 


should  be  alleged  when  the  debt  was 
contracted). 

18.  Nichols  v.  Sennitt,  7S  Ky.  630; 
Morehead  '■».  Morehead,  16  Ky.  L.  Rep. 
34,  25  S.  W.  750. 

But  where  the  plaintiff  in  an  action 
to  subject  land  claimed  as  a  homestead 
to  the  payment  of  a  judgment  in  his 
favor,  alleges  that  the  judgment  debt 
was  created  prior  to  the  placing  of  im- 
provements thereon,  a  petition  by  the 
wife  of  the  debtor,  seeking  to  inter- 
vene and  claim  the  land  as  a  home- 
stead, which  failed  to  deny  such  allega- 
tion, would  not  support  a  judgment 
adjudging  the,  land  in  controversy  to 
her  as  a  homestead.  Ford,  etc.  Co.  v. 
Price,  19  Ky.  L.  Eep.  830,  42  S.  W. 
341. 

19.  Smith  v.  Mattingly,  11  Ky.  L. 
Eep.  975, 13  S.  W.  719. 

20.  Smith  v.  Mattingly,  11  Ky.  L. 
Eep.  975,  13  S.  W.  719. 

21.  Smith  v.  Mattingly,  11  Ky.  L. 
Eep.  975, 13  S.  W.  719.  Compare  Evans' 
v.  Grand  Eapids,  etc.  Co.,  68  Mich.  "602, 
36  N.  W.  687. 

22.  See  the  title  "Amendments  and 
Jeofails." 

An  amended  claim  may  be  interposed 
where  the  original  claim  in  the  answer 
was  insufficient.  Such  amendment  may 
be  treated  as  an  amendment  of  the 
answer.  Zeinicker  v.  Brigham  &  Co.,  74 
Ala.  598. 

Service  of  Amendment.— The  amend- 
ment of  a  complaint   setting   up   the 


homestead  by  striking  out,  in  the  copy 
of  the  declaration  of  homestead  at- 
tached thereto,  the  word  "cost"  and 
inserting  therein,  in  its  place,  the  word 
' '  cash, ' '  in  conformity  with  the  declara- 
tion offered  in  proof,  is  a  matter  of  sub- 
stance and  had  the  effect  of  setting 
aside  a  default,  previously  entered, 
and  should  be  served  upon  the  adverse 
party.  Tappendorff  v.  Moranda,  134 
Cal.  419,  66  Pac.  491. 

23.  Eve  v.  Cross,  76  Ga.  693. 

Though  it  be  necessary  for  the  hus- 
band to  bring  action  for  use  of  his 
wife  and  children,  the  defect  is  amend- 
able by  adding  his  name  as  a  party 
plaintiff  (Taylor  v.  James,  109  Ga.  327, 
34  S.  B.  674;  Braswell  v.  MeDaniel,  74 
Ga.  319)  and  is  cured  by  verdict.  Bras- 
well  t>.  MeDaniel,  supra. 

24.  Buss  v.  Henry's  Est.,  58  Vt.  388, 
3  Atl.  491. 

25.  Matthewson  v.  Kilburn,  183  Mo. 
110,  81  S.  W.  1096. 

26.  Cook  v.  McChristian,  4  Cal.  23; 
Worthington  v.  Whitefield  (Tex.  Civ. 
App.),  142  S.  W.  34;  Steves  v.  Smith,  49 
Tex.  Civ.  App.  126,  107  S.  W.  141; 
Hawes  v.  P&rrish,  16  Tex.  Civ.  App. 
497,  41  S.  W.  132. 

Where  the  evidence  tends  to  show 
that  two  pieces  of  property  were  used 
in  a  way  usual  in  the  enjoyment  of  a 
homestead,  which  of  the  two  was  so 
used  as  a  homestead  was  a  question  of 
fact  for  the  jury.  Hawes  v.  Parrish,  16 
Tex.  Civ.  App.  497,  41  S.  W.  132. 
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given  time,27  whether  or  not  it  is  rural  or  urban,28  or  whether  premises 
adjoining  those  upon  which  the  homestead  claimant  resides  are  em- 
braced within  the  homestead,20  are  questions  of  fact  for  the  jury  where 
the  evidence  is  conflicting. 

Abandonment.  —  Whether  the  issue  of  abandonment  is  considered  as 
a  mixed  question  of  law  and  fact,30  or  whether  it  be  considered  as 
a  question  of  fact  merely,31  the  evidence  being  conflicting,  is  for  the 
court,  where  the  issue  is  presented  to  the  court,32  or  for  the  jury 
where  the  trial  is  by  jury,  to  decide  whether  or  not  there  has  been) 
in  a  given  ease,  an  abandonment  of  the  homestead.33    The  question  of 


Where  mere  intention  to  occupy  prem- 
ises as  a  homestead  is  sufficient  to  cre- 
ate the  same,  whether  the  homestead 
claimant  actually  intended  to  occupy 
the  land  claimed  as  a  homestead  at  a 
given  time,  is  one  of  fact  for  the  jury. 
Morris  v.  Simmons  (Tex.  Civ.  App.),  138 
S.  W.  800. 

27.  Little  v.  Baker  (Tex.  Civ.  App.), 
25  S.  W.  143,  presenting  the  question 
whether  premises  were  the  homestead  of 
the  appellants  at  the  time  a  deed  of 
trust  was  executed,  a  sale  under  which 
it  was  sought  to  have  enjoined. 

28.  Cotten  v.  Friedman  (Tex.  Civ. 
App.),  158  S.  W.  780;  Eoberts  V.  Caw- 
thon,  26  Tex.  Civ.  App.  477,  63  S.  W. 
332;  Saunders  v.  Danham  (Tex.  Civ. 
App.),  57  S.  W.  70. 

29.  Andrews  v.  Hagadon,  54  Tex. 
571;  Arto  v.  Maydole,  54  Tex.  244. 

"A  homestead  in  a  city,  town  or  vil- 
lage may  consist  of  one  or  more  lots, 
but  there  is  nothing  in  our  constitution 
or  laws  that  force  the  homestead  char- 
acter or  quality  upon  a  lot  or  lots  ad- 
joining the  one  upon  which  the  resi- 
dence is  situated.  Whether  such  lot  or 
lots  are  part  of  the  homestead,  is  a 
question  of  fact  to  be  determined  by 
the  evidence  ..."  Andrews  v.  Haga- 
don, 54  Tex.  .571. 

30.  "The  issue  of  abandonment  is 
a  mixed  question  of  law  and  fact  to  be 
determined  in  the  light  of  all  the  facts 
and  circumstances  of  the  particular 
case."  Snodgrass  v.  Copple,  131  Mo. 
App.  346,  111  S.  W.  845.  See  also  Moors 
v.  Sanford,  2  Kan.  App.  243,  41  Pae. 
1064. 

31.  la. — Newman  v.  Franklin,  69 
Iowa  244,  28  N.  W.  579.  Ky.— Amer. 
Nat.  Bank  v.  Mathews,  124  S.  W.  811, 
depending  upon  the  intention  as  well 
as  the  acts  of  the  person.  Mo. — Duffey 
v.  Willis,  99  Mo.  132,  12  S.  W.  520.  Neb. 
Flynn  v.  Eiley,  60  Neb.  491,  83  N.  W. 
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663.    Okla.— Carter  v.  Pickett,  39  Okla. 
144,  134  Pac.  440. 

Each  case  of  this  nature,  where  the 
abandonment  of  a  homestead  is  in- 
volved, must  be  decided  or  turn  upon  a 
conclusion  or  determination,  under  the 
testimony,  of  whether  or  not  the  in- 
tention to  abandon  existed,  and  that 
there  was  an  actual  abandonment,  and 
it  follows  necessarily  that  every  indiv- 
idual ease  must  depend  upon  and  be 
governed  by  the  facts  developed  in  it. 
Quigley.  v.  McEvony,  41  Neb.  73,  85, 
59  N.  W.  767;  Carter  v.  Pickett,  39 
Okla.  144,  134  Pac.  440. 

32.  111.— Macavenny  v.  Kalph,  107  111. 
App.  542.  Mo. — Mathewson  v.  Kilbnin, 
183  Mo.  110,  81  S.  W.  1096;  New  Mad- 
rid B.  Co.  v.  Brown,  165  Mo.  32,  65  S. 
W.  297;  Snodgrass  v.  Copple,  131  Mo. 
App.  346,  111  S.  W.  845.  Neb.— Flynn 
v.  Eiley,  60  Neb.  491,  83  N.  W.  663. 

The  finding  of  the  trial  court  upon 
such  issue,  where  the  evidence  is  con- 
flicting, will  not  be  interfered  with  upon 
appeal,  under  the  practice  in  aomo 
states.  Mathewson  v.  Kilburn,  183  Mo. 
110,  81  S.  W.  1096;  New  Madrid  B.  Co. 
v.  Brown,  165  Mo.  32,  65  S.  W.  297. 

33.  111.— Feldes  v.  Duncan,  30  HI. 
App.  469.  Okla.— Carter  v.  Pickett,  39 
Okla.  144,  134  Pac.  440.  Tex.— Randle- 
man  B.  Cargile  (Tex.  Civ.  App.)>  163  S. 
W.  350.  Tex.— Wiener  v.  Zweib  (Tex. 
Civ.  App.),  128  S.  W.  699. 

See  Macavenny  v.  Ealph,  107  HI.  App. 
542. 

Whether  premises  occupied  by  a 
debtor  and  his  family  when  he  has 
removed  from  them,  and  after  the  re- 
covery of  a  judgment  against  him  re- 
turned to  the  same,  was  his  home  dur- 
ing his  absence,  is  a  question  of  fact 
to  be  determined  by  the  jury  from  all 
the  circumstances  of  the  case,  -foOT 
v.  Davenport,  79  111.  455.  . 

Where  the  owner  of  premises  claimed 
as  a  business  homestead  leases  the  same 
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estoppel  to  claim  the  homestead  is  also  one  of  fact  to  be  submitted 
to  the  jury.34 

b.  Instructions.  —  The  usual  rules  governing  instructions  generally 
apply  to  proceedings  in  which  the  homestead  is  involved  ;35  thus,  the 
instructions  must  be  within  the  issues  properly  raised,38  and  applicable 
to  the  evidence  in  the  ease.37 

c.  Verdicts,  Findings,  Judgments  and  Decrees.  —  (I.)  Verdict  and 
Findings. —  A  verdict  of  the  jury  finding  all  the  facts  necessary  to  the 
creation  of  a  homestead  will  support  a  judgment  for  the  homestead 
claimant,38  and  if  it  finds  in  favor  of  the  homestead  this  will  be  con- 
strued as  meaning  the  entire  realty  in  issue.39  Where  the  charge  of 
the  court  required  the  jury  to  find  the  value  of  the  property  in  con- 
troversy, including  the  improvements,  a  general  finding  of  value  should 
be  understood  to  have  been  made  in  obedience  to  the  charge;40  but 
any  uncertainty  therein  is  removed  where  it  is  also  found  that  the 
premises  with  •  improvements  would  not  have  sold  for  more  than  a 
specified  amount  on  dates  named  in  the  finding.41  A  finding  that  per- 
sons named  "as  husband  and  wife"  executed  a  declaration  of  home- 
stead is  not  a  finding  that  they  were  at  the  time  husband  and  wife, 
but  that  they  so  represented  themselves  in  the  declaration.42 


for  a  period  of  years,  but  with  the  in- 
tention of  returning  thereto  at  the  end 
of  such  period,  whether  such  intention 
of  the  owner  to  return  and  use  the 
premises  continued  between  the  time 
of  the  lease  and  the  levy  of  an  attach- 
ment upon  the  property  was  a  question 
of  fact  for  the  jury  upon  all  the  evi- 
dence. Alexander  v.  Lovitt  (Tex. 
Civ.  App.),  56  S.  W.  685. 

But  whether  a  tract  of  land  not  act- 
ually occupied  as  a  residence  by  the 
owner  and  his  family  should  be  held 
to  be  their  homestead  and  protected  as 
such,  because  of  a  claimed  intention  to 
return  thereto  as  a  place  of  residence, 
was  held  dependent  largely  upon  the 
lona  fide  intention  of  the  owner,  and 
to  be  a  mixed  question  of  law  and  fact, 
and  the  trial  court  was  not  concluded 
by  the  finding  of  the  jury  thereon. 
Moors  v.  Sanford,  2  Kan.  App.  243,  41 
Pac.  1064. 

34.  Eandleman  v.  Cargile  (Tex.  Civ. 
App.),  163  S.  W.  350. 

35.  See  generally  the  title  "Instruc- 
tions." 

S6.  Pipkin  v.  Williams,  57  Ark.  242, 
21  S.  W.  433,  38  Am.  St.  Rep.  241;  Holl- 
rogsworth  v.  Smith,  45  Ga.  583. 

Where  the  issue  was  whether  or  not 
at  a  given  time,  certain  premises  were 
a  part  0f  the  homestead,  and  not 
whether  or  not  it  had  been  subsequently 
abandoned,  and  the  charge  of  the  court 


fully  presented  this  issue  to  the  jury, 
there  was  no  error  in  refusing  an  in- 
struction that  no  evidence  of  abandon- 
ment of  the  premises  should  be  consid- 
ered, for  the  reason  that  abandonment 
had  not  been  pleaded.  Henry  v.  Corpus 
Christi  Nat.  Bank  (Tex.  Civ.  App.),  44 
S.  W.  568. 

37.  Welch  v.  Welch,  101  N.  C.  565, 
8  S.  B.  156  (no  error  in  refusing  in- 
struction not  applicable  to  facts  shown 
in  evidence) ;  Parrish  v.  Hawes,  95  Tex. 
185,  66  S.  W.  209. 

38.  Where  a  mere  intention  when 
coupled  with  physical  acts  showing  such 
intention  and  followed  by  actual  oc- 
cupancy within  a  reasonable  time  is 
sufficient  to  create  a  homestead,  a  find- 
ing by  the  jury  that  the  homestead 
claimant  prior  to  the  date  of  the  levy 
intended  in  good  faith  to  occupy  the 
premises  in  controversy  as  a  home,  that 
he  had  prior  to  that  date  done  prepar- 
atory acts  which  indicated  such  inten- 
tion, and  that  he  occupied  them  as  such 
within  a  reasonable  time  thereafter, 
will  support  a  judgment  for  the  home- 
stead claimant.  Foley  v.  Holtkamp,  28 
Tex.  Civ.  App.  123,  66  S.  W.  891. 

39.  Brand  v.  Kennedy,  71  Ga.  707. 

40.  McBane  v.  Paschal,  74  Tex.  20, 
11  S.  W.  837. 

41.  Mcl^ane  v.  Paschal,  74  Tex.  20, 
11  S.  W.  837. 

42.  Emmal  v.  Webb,  36  Cal.  197. 
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A  general  verdict  restraining  any  interference  with  the  homestead 
estate  is  too  broad,  if  it  restrains  the  creditor  from  enforcing  his  claim 
after  the  termination  of  the  homestead.43 

(II.)  Judgments  and  Decrees. —  The  general  rule  that  the  judgment 
or  decree  must  be  supported  by  the  pleadings  and  proof,44  and  must 
be  in  conformity  with  the  verdict,45  as  well  as  the  rule  in  equity  that 
under  a  prayer  for  general  relief,  relief  not  otherwise  asked  for  may 
be  granted,  apply  to  proceedings  wherein  the  homestead  is  involved.48 

A  decree  awarding  the  homestead  to  a  claimant  in  a  proceeding 
wherein  the  claim  is  interposed  should  find  the  facts  required  by  the 
statute  to  exist  in  order  to  create  a  homestead.47 

7.  Appeals  in.  Actions  for  Protection.  —  The  rules  applicable  to 
appeals  in  general  apply  to  proceedings  in  which  the  homestead  is 
sought  to  be  protected?18  An  appeal  lies  from  a  final  order,  judgment 
or  decree.49     Issues  not  raised  in  the  lower  court  cannot  be  raised 


43.  Amer.  Freehold,  etc.  Mtg.  Co.  v. 
Walker,  119  Ga.  341,  46  S.  E.  426. 

44.  See  generally  the  titles,  "De- 
crees," "Judgments,"  and  Eaton  v. 
Price  (Ky.),  42  8.  W.  341. 

Where,  in  an  action  by  a  divorced 
woman  to  quiet  title  to  lands  alleged 
by  her  to  have  been  owned  in  her  own 
right,  bought  with  her  own  money,  and 
to  be  her  separate  estate,  it  also  ap- 
pears from  the  pleadings  that  the  plaint- 
iff and  her  husband  made  such  premises 
their  home,  and  resided  there  on  the 
date  of  a  conveyance  thereof  by  the 
husband  without  her  joinder,  and  that 
the  premises  were  the  homestead  of  the 
plaintiff,  though  the  court  does  not  find 
with  her  as  to  the  allegations  of  separ- 
ate property  in  the  premises,  the  plead- 
ings will  support  a  decree  canceling 
the  deed,  executed  by  her  husband  in 
violation  of  her  homestead  interests, 
and  subjecting  it  to  the  lien  of  the  ali- 
mony awarded  her  in  the  divorce  ac- 
tion. Kimmerly  v.  McMichael,  83  Neb. 
789,  120  N.  W.  487. 

Where  suit  is  brought  to  enjoin  a 
trustee  from  selling  premises  embraced 
in  a  deed  of  trust  and  alleged  to  be 
the  homestead  of  the  plaintiff,  and  there 
is  no  averment  in  the  pleadings  under 
which  evidence  can  be  admitted  that  it 
was  not  the  homestead,  upon  determina- 
tion of  such  suit  against  the  plaintiff, 
it  is  error  to  decree  a  sale  of  the  prop- 
erty by  the  sheriff,  since  it  must  be 
deemed  from  the  allegations  of  the  par- 
ties, to  have  been  the  homestead,  and 
as  such,  exempt  from  forced  sale.  The 
proper  judgment  would  have  been  a 
dissolution    of   the    injunction    thereby 
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enabling  the  trustee  to  sell,  in  accord- 
ance with  the  power  contained  in  the 
deed.    Bomback  v.  Sykes,  24  Tex.  217. 

45.  If  the  jury  find  a  homestead  in 
favor  of  one,  whose  right  thereto  is  in 
controversy,  the  fact  that  the  verdict 
does  not  dispose  of  the  income  of  suck 
premises  during  the  litigation  is  not 
ground  for  reversing  a  judgment,  which 
disposes  of  such  income  in  accordance 
with  the  rights  of  the  parties  as  fixed 
by  the  verdict,  where  it  was  not  neces- 
sary to  adjudicate  such  matter  on  the 
trial,  and  it  was  not  in  fact  adjudicated. 
Salmons  v.  Thomas,  25  Tex.  Civ.  App. 
422,  62  S.  W.  102. 

46.  See  generally  the  title  "De- 
crees." 

In  Kimmerly  v.  McMichael,  83  Neb, 
789,  120  N.  W.  487,  the  facts  of  which 
are  stated  in  the  preceding  note,  the 
decree  was  not  erroneous  because  it 
granted  relief  for  wnich  there  was  no 
prayer,  sinee  the  prayer  was  for  the 
cancellation  of  the  deed,  and  "for  such 
other  and  further  relief  as  equity  may 
demand."  ,. 

47.  Kitchell  v.  Burgwin,  21  HI.  40. 

48.  See    generally   the   title     '" 


'Ap- 


If  the  appeal  is  prosecuted  upon  the 
oath  prescribed  for  poor  persons,  the 
fact  that  the  wife  does  not  join  m  the 
oath  does  not  prevent  the  appellate 
court  from  considering  the  homestead. 
Bostick  v.  Haynie  (Tenn.  Oh.),  36  b.  w. 
856.  ..      ,„ 

49.  Where  the  rights  of  a  wife,  who 
is  joined  with  her  husband  in  an  action 
for  a  partnership  accounting  for  tne 
purpose  of  determining  her  homestead 
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for  the  first  time  upon  appeal,50  and  a  finding  of  fact  by  the  trial 
court  will  not  be  reversed,  unless  clearly  erroneous.51 

I,  Waivee  and  Abandonment  of  Homesteads.  -,—  1.  How  Waived. 
a.  In  General.  —  By  express  constitutional  and  statutory  provisions 
in  some  states,52  or  by  construction  in  others,  there  can  be  no  waiver 
of  homestead  rights  as  against  the  wife  and  children,53  especially  by 
an  executory  contract  in  advance  of  the  occasion  of  asserting  such 
right.64 

In  some  jurisdictions,  however,  the  homestead  right  is  a  purely  per- 
sonal one  which  the  owner  may  at  any  time  waive  or  renounce.55    And 


right  in  property  alleged  to  have  been 
purchased  with  partnership  funds,  are 
finally  determined,  she  may  prosecute 
her  appeal  from  the  decree,  although 
final  judgment  has  not  been  rendered 
against  the  husband.  Rhodes  v.  Will- 
iams, 12  Nev.  20,  so  far  as  her  rights 
are  concerned,  the  decree  is  final  and 
conclusive  for  the  purposes  of  appeal. 
An  appeal  lies  from  a  judgment  dis- 
solving an  injunction  restraining  the 
sale  on  execution  of  premises  claimed 
as  a  homestead  where  it  is  rendered  on 
final  hearing  and  as  a  part  of  a  judg- 
ment dismissing  the  petition.  Pender- 
gest  v.  Heekin,  94  Ky.  384,  22  S.  W.  605. 

50.  Ark.-r-Newton  v.  Russian,  74 
Ark.  88,  85  S.  W.  407.  111.— Maddox  v. 
Epler,  48  111.  App.  265.  Tex.— Harris 
v.  Matthews,  36  Tex.  Civ.  App.  424,  81 
S.  W.  H98. 

Where  the  only  issue  tendered  by  the 
pleadings,  in  an  action  by  the  wife  to 
recover  the  homestead  sold  on  execu- 
tion against  the  husband,  was  whether 
the  homestead  had  been  abandoned  by 
the  husband,  upon  appeal  the  court 
would  not  try  the  question  of  upon 
whom  rested  the  burden  of  proving  that 
the  lands  claimed  as  the  homestead  did 
not  exceed  in  value  the  amount  set  by 
the  statute.  Newton  v.  Russian,  74  Ark. 
88,  85  S.  W.  407. 

51.  Ky.— Smith  v.  Mattingly,  11  Ky. 
L.  Bep.  975,  13  8.  W.  719,  finding  of 
ahandonment  will  not  be  .  disturbed 
where  not  flagrantly  against  the  evi- 
dence. Mich.— Delray  Lumb.  Co.  v.  Keo- 
hane,  132  Mich.  17,  92  N.  W.  489,  find- 
ing that  claimant  was  not  entitled  to 
homestead  not  disturbed.  Neb.— Flynn 
«j.  Biley,  60  Neb.  491,  83  N.  W.  663 
hnding  of  abandonment  will  not  be  dis- 
torted wnere  evidence  contradictory. 
,  i~E™s  *■  Henry's  Estate,  58  Vt.  388, 
f  Atl.  491,  finding  as  to  user  of  prem- 
ises as  a  homestead  conclusive. 


52.  See  generally  the  constitutional 
and  statutory  provisions  of  the  several 
states. 

Under  the  Louisiana  Constitution  of 
1879,  art.  222,  the  mortgaging  or  waiver 
of  homestead  rights  was  prohibited. 
See  Colvin  v.  Woodward,  40  La.  Ann. 
627,  4  So.  564. 

53.  Denny  v.  White,  2  Coldw. 
(Tenn.),  283,  88  Am.  Dee.  596;  Kimball 
v.  Lewis,  17  Utah  381,  53  Pac.  1037 
(wherein  the  homestead  is  said  to  be 
an  absolute  right,  not  a  privilege). 

54.  Bunker  v.  Ooons,  21  Utah  164, 
60  Pac.  549,  81  Am.  St.  Rep.  680. 
Reason  for  Rule. — ' '  The  taking  away  of 
the  right  to  surrender  future  protec- 
tion under  exemption  laws,  is  based 
upon  public  policy  and  the  probable 
needs  of  the  family,  the  improvidence 
of  many  people  when  making  contracts 
to  be  performed  in  the  future,  the  dan- 
ger of  the  weak  being  overreached  by 
the  strong,  the  interest  of  the  state  in 
preventing  pauperism,  and  the  neces- 
sity of  guarding  the  impecunious  from 
their  own  want  of  caution  when  re- 
leasing rights  before  the  occasion  of 
asserting  them  arises."  Bunker  v. 
Coons,  21  Utah  164,  60  Pac.  549,  81 
Am.  St.  Rep.  680. 

55.  Ala. — Chamboredon  v.  Payet,  176 
Ala.  211,  57  So.  845.  Ark.— Jones  v. 
Dillard,  70  Ark.  69,  66  S.  W.  202;  Sni- 
der v.  Martin,  55  Ark.  139,  17  S.  W. 
712.  But  see  Lindsay  v.  Norrill,  36  Ark. 
545,  under  act  of  1852.  Mich. — Cham- 
berlain v.  Lyell,  3  Mich.  448.  Neb. 
Gilbert  v.  Provident  Life  &  Trust  Co., 
1  Neb.  (Unof.)  282,  95  N.  W.  48S; 
Brownell  v.  Stoddard,  42  Neb.  177,  60 
N.  W.  380;  McHugh  v.  Smiley,  17  Neb. 
620,  20  N.  W.  296;  Rector  v.  Rotton, 
3  Neb.  171.  N.  C. — Simmons  v.  MeCul- 
lin,  163  N.  C.  409,  79  S.  E.  625.  Ore. 
Davis  v.  Law,  66  Ore.  599,  135  Pac. 
314;  Hansen  v.  Jones,  57  Ore.  416,  109 
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statutes  in  some  states  authorize  a  waiver  of  the  right  of  homestead 
and  regulate  the  mode  of  making  it.56  Under  such  a  statute  it  can 
be  waived  only  in  the  manner  prescribed.57 

Necessity  for  Joinder  of  Parties  Interested.  —  A  waiver  of  the  home- 
stead, in  order  to  be  effective,  must  be  imputable  to  both  the  husband 
and  wife.68  The  waiver  of  the  homestead  or  homestead  right  by  one 
entitled  to  enjoy  the  same  cannot  affect  the  interest  of  another  equally 
entitled  thereto.59  Thus,  a  waiver  by  the  wife  of  any  rights,  she  may 
have  is  not  a  waiver  of  the  homestead  by  the  husband.60  Nor  can  a 
waiver  by  the  husband  affect  a  wife's  interest.61 


Pac.  868.  Tex. — Zeno  v.  Adoue,  54  Tex. 
Civ.  App.  36,  117  S.  W.  1039,  maker  of 
note  secured  by  vendor's  lien  may 
waive  his  homestead  rights  in  a  suit  to 
foreclose  lien. 

In  Georgia  the  debtor  may  waive  the 
constitutional  homestead  provided  for 
under  the  constitution  of  1877,  in  ac- 
cordance with  the  general  rule  (In  re 
Eeinhart,  129  Fed.  510;  Davis  v.  Tay- 
lor, 103  Ga.  366,  30  S.  E.  50;  Prather  V. 
Smith,  101  Ga.  283,  28  S.  E.  857;  Broach 
v.  Powell,  79  Ga.  79,  3  S.  E.  763), 
though  he  cannot  waive  the  statutory 
homestead,  for  the  benefit  of  a  cred- 
itor.   In  re  Beinhart,  129  Fed.  510. 

56.  See  the  statutes  of  the  several 
states,  and  the  following  cases:  Ala. 
Wagnon  v.  Keenan,  77  Ala.  519;  Terrell 
&  Vincent  v.  Hurst,  Miller  &  Co.,  77 
Ala.  588;  Baker  v.  Keith,  72  Ala.  121. 
Ga. — Pincus  v.  Meinhard  &  Bro.,  13d  Ga. 
365,  77  S.  E.  82;  Eagan,  Malone  &  Co. 
v.  Taff,  134  Ga.  835,  68  S.  E.  579.  III. 
Stodalka  v.  JNTovotny,  144  111.  125,  33  N. 
E.  534;  Best  v.  Gholson,  89  111.  465; 
Black  v.  Lusk,  69  111.  70.  Ky.— Meadows 
v.  Bryant,  118  S.  W.  306;  Lear  v.  Tot- 
ten,  14  Bush  101;  Wing  v.  Hayden,  10 
Bush  276.  Va. — Linkenhoker  's  Heirs  v. 
Detriek,  81  Va.  44,  59  Am.  Eep.  648; 
Eeed  v.  Union  Bank,  29  Gratt.  719 
(both  holding  Code  of  1873,  ch.  183,  §3, 
which  authorizes  waiver  of  homestead 
exemption  constitutional) . 

57.  111.— Imhoff  v.  Lipe,  162  111.  282, 
44  N.  E.  493;  Stodalka  v.  Novotny,  144 
111.  125,  33  N.  E.  534;  Best  v.  Gholson, 
89  111.  465;  Black  v.  Lusk,  69  111.  70; 
Eedfern  v.  Eedfern,  38  111.  509.  Ky. 
"Weir's  Trustee  v.  Weir,  138  Ky.  788, 
129  S.  W.  108;  Lear  v.  Totten,  14  Bush 
101;  Mattingly's  Admr.  v.  Hazel,  25  Ky. 
L.  Eep.  1483,  78  S.  W.  178;  Donahue  v. 
Mut.  Life  Ins.  Co.,  20  Ky.  L.  Eep.  357, 
46  S.  W.  211.  N.  C— Beavan  &  Co.  v. 
Speed,  74  N.  C.  544. 

See  also  Eutt  v.  Howell,  50  Iowa  535, 

YoJ,  W 


Regardless  of  the  general  language  of 
a  deed,  wherever  the  claim  of  home- 
stead is  set  up,  the  court  is  bound  to 
examine  and  see  if  that  right  has  been 
released  or  waived  in  the  mode  pre- 
scribed by  the  statute.  Eedf  era  v.  Eed- 
fern, 38  111.  509. 

58.  Van  Doren  v.  Weideman,  68  Neb. 
243,  94  N.  W.  124,  110  Am.  St.  Eep. 
419,  since  amendments  to  law  of  186" 
with  regard  to  the  voice  of  the  wife  in 
the  disposition  and  control  of  the  home- 
stead. 

Both  must  sign  waiver  or  release.  See 
infra,  I,  I,  1,  b,  (II). 

59.  Mich.— Allen  v.  Crane,  152  Mich. 
380,  116  N.  W.  392,  16  L.  E.  A  (N.  S.) 
947;  Biggs  v.  Sterling,  60  Mich.  643, 
652,  27  N.  W.  705,  1  Am.  St.  Eep.  554; 
Showers  v.  Epbinson,  43  Mich.  502,  5  N. 
W.  988;  Griffin  v.  Johnson,  37  Mich.  87. 
Minn. — Grace  v.  Grace,  96  Minn.  294, 
104  N.  W.  969,  •  113  Am.  St.  Eep.  625, 
4  L.  E.  A.  (N.  S.)  786.  N.  &— Allen  v. 
Shields,  72  N".  C.  504. 

60.  Bank  of  Jeanerette  v.  Stansbury, 
110  La.  301,  34  So.  452. 

But  a  waiver  of  homestead,  in  a 
mortgage  given  by  the  husband  to  se- 
cure a  loan  to  him,  although  so  worded 
as  to  be  apparently  by  the  wife  alone, 
will  be  held  to  be  also  by  the  husband, 
where  such  was  the  intention.  Coleman 
v.  Wax,  120  La.  877,  45  So.  926. 

61.  Mich.— Eiggs  v.  Sterling,  W 
Mich.  643,  652,  27  N.  W.  705,  1  Am.  St. 
Eep.  554;  Eing  v.  Burt,  17  Mich  «5, 
97  Am.  Dec. .200;  Beecher  v.  Baldy,  i 
Mich.  488,  506.  Minn.— Grace  v.  Gmc », 
96  Minn.  294,  104  N.  W.  969,  113  Am. 
St.  Eep.  625,  4  L.  E  A  (N.  S)  W, 
Ferguson  v.  Kumler,  25  Minn.  183.  m. 
See  House  v.  Phelan,  83  Tex .595, 19  s. 
W.  140.    Wis.— Williams  v.  Starr,  5  wis. 

But  see  Jackson  v.  Parrott,  67  Ga. 
210;    Taliaferro  V,  Ttj,  41  Ga,  M», 
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b.  By  Instrument  in  Writing.  —  (I.)  la  .General.  —  Under  constitu- 
tional and  statutory  provisions  in  some  states,  any  release  or  waiver 
as  to  homestead  must  be  in  writing.62  A  separate  instrument  in  writing 
is  required  by  some  ■  statutes,63  though  under  others,  the  waiver  may 
be  stated  in  the  contract  of    indebtedness,64    or    contemporaneously 


Eeed  v.  Union  Bank,  29  Gratt.  (Va.) 
719. 

•  Nebraska. — Under  the  homestead  law 
of  1867,  the  husband  alone  could  waive 
the  right  and  subject  the  property  to 
the  satisfaction  of  a  judgment.-  Jack- 
son v.  Creighton,  29  Neb.  310,  45  N. 
W.  638;  Sector  v.  Botton,  3  Neb.  171. 

Wife  Must  Consent  to  Stipulation  for 
Decree. — It  is  against  the  policy  as  well 
as  the  terms  of  the  homestead  law  to 
permit  the  husband  to  deprive  the  wife 
of  her  right  to  claim  the  homestead  ex- 
cept by  removal  with  his  family  from 
the  place.  He  could,  therefore,  make 
no  stipulation  for  a  decree  that  would 
deprive  her  of  the  right.  The  statute 
provides  that,  to  release  her  right,  she 
must  in  all  cases  sign  and  acknowledge 
the  instrument  by  which  the  right  is 
relinquished.  If  it  is  done  by  decree 
rendered  by  consent,  she  must  at  least 
consent  to  its  rendition.  Allen  v.  Haw- 
ley,  66  111.  164.  But  see  Simmons  v. 
McCullin,  163  N.  0.  409,  79  S.  E.  625, 
holding  that  consent  of  wife  need  not 
be  obtained  where  the  homestead  had 
not  been  set  apart. 

Or  to  Sale  on  Execution. — When  the 
householder  is  a  married  man,  he  can 
not,  by  any  waiver,  consent  to  a  sale 
on  execution  of  the  homestead,  so  as  to 
render  such  sale  valid,  without  the  con- 
sent of  the  wife.  For,  in  such  case,  the 
validity  of  the  sale  would  rest  upon 
his  consent  in  the  same  manner  as  if  he 
had  conveyed  by  deed,  and  if  deeded  by 
him  under  the  like  circumstances,  the 
deed  would  be  void,  even  as  to  him, 
without  the  signature  of  the  wife. 
Beecher  v.  Baldy,  7  Mich.  488,  506. 

62.  I1L— Hurd's  Eev.  St.,  1913,  ch. 
"2,  §4;  Stodalka  v.  Novotny,  144  Til. 
125,  33  N.  E.  534;  Crum  v.  Sawyer,  132 
111.  443,  466,  24  N.  E.  956;  Kingman  v. 
Higgins,  100  Hi.  319;  Best  v.  Gholson, 
89  HI.  465;  Black  v.  Lusk,  69  HI.  70; 
Bedfern  v.  Bedfern,  38  111.  509.  Ky. 
Carroll's  Gen.  St.,  §1706  (providing 
that  no  mortgage,  release  or  waiver 
ot  such  exemption  shall  be  valid  unless 
the  same  be, in  writing");  Meadows  *. 
Bryant  118  S.  W.  306;  Lear  *;.  Totten, 
M  Bush  101;  Wing  v,  Hayden,  10  Bush 


276;  Mattingly's  Admr.  <e.  Hazel,  25  Ky. 
L.  Eep.   483,    78    S.   W.   178;    Mudd  v. 

Clement,  5  Ky.  L.  B.  422.     La Const. 

of  1898,  art.  246;  Wilkins  v.  Fremaux, 
112  La.  921,  36  So.  805;  Bank  of  Jean- 
erette  v.  Stansbury,  110  La.  301,  34  So. 
452.  N.  0.— Const,  of  1875,  art.  X.  §8; 
Littlfijohn  v.  Egerton,  76  N.  O.  468.  Va. 
Code,  1904,  §3647;  Long  v.  Pence's  Com., 
93  Va.  584,  25  S.  E.  593. 

Verbal  agreement  insufficient  where 
the  statute  does  not  so  provide  (111. 
Stoodalka  v.  Novotny,  144  111.  125,  33 
N.  E.  534;  Kingman  v.  Higgins.  100  111. 
319.  la.— Butt  v.  Howell,  50  Iowa  535. 
N.  C— Littlejohn  v.  Egerton,  76  N.  C. 
468).  There  must  be  a  special  release 
or  waiver  of  the  exemption  in  writing 
subscribed  and  acknowledged  in  the 
same  manner  as  conveyances  are  made 
and  acknowledged.  Bedfern  v.  Bedfern. 
38  111.  509. 

63.  Ala.  Code,  1907,  §4233;  Wagnon 
v.  Keenan,  77  Ala.  519;  Terrell  &  Vin- 
cent v.  Hurst,  Miller  &  Co.,  76  Ala.  588; 
Baker  v.  Keith,  72  Ala.  121  (under  Code, 
1876,    §2848). 

A  waiver  of  homestead  contained  in 
a  promissory  note  is  not  a  waiver  "by 
a  separate  instrument  in  writing"  as 
required  by  the  statute  (Baker  v.  Keith, 
72  Ala.  121;  Neely  v.  Henry,  63  Ala. 
261)  although  it  is  properly  attested  as 
required  by  the  statute.  Baker  v.  Keith, 
72  Ala.   121. 

64.  Ga.  Code,  1910,  §3413;  Pincus  v. 
Meinhard  &  Bro.,  139  Ga.  365,  77  S.  E. 
82;  Kagan,  Malone  &  Co.  v.  Taff,  134 
Ga.  835_,  68  S.  E.  579. 

Promissory  Note. — When  one  owes  a 
valid  and  binding  debt  and  gives  there- 
for a  promissory  note  containing  a 
waiver  of  homestead  and  exemption,  a 
homestead  subsequently  set  apart  to 
him  and  his  family  is,  so  far  as  this 
note  is  concerned  a  nullity  (Hughey  V. 
Peacock,  115  Ga.  735,  42  S.  E.  44;  Bell 
v.  Whitehead,  115  Ga.  589,  41  S.  E. 
1002).  If  after  the  homestead  has  been 
set  apart,  the  head  of  the  family  re- 
news the  note  by  giving  several  renewal 
notes  to  the  same  payee,  aggregating 
the  same  amount,  with  no  additional 
security     and     containing     the     same 
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therewith  or  subsequently  thereto  in  a  separate  paper.65 

Mortgage.  —  Such  waiver  may  be  contained  in  a  mortgage  of  the 


Mortgage.  —  Such  waiver  may  be  contained  in  a  mortgage  of  the 
homestead  premises.66  But  it  is  not  necessary  in  a  mortgage  to  use 
language  expressly  stating  that  the  exemption  is  relinquished  or 
waived,67  the  mortgage  of  the  homestead  jn  itself  constituting  a  waiver 


■waiver,  this  does  not  amount  to  a  nova- 
tion of  the  contract,  and  the  waivers 
in  the  renewal  notes  relate  back  to  the 
time  of  the  execution  of  the  original 
note.  Hughey  v.  Peacock,  115  Ga.  735, 
42  S.  E.  44. 

Illegal  Waiver  Does  Not  Invalidate 
Note. — Tanner  *.  Mut.  Benefit  Bldg. 
Assn.,  95  Ga.  528,  20  S.  E.  499. 

Usurious  Contract. — A  waiver  of  the 
right  of  homestead  and  exemption,  made 
as  a  part  of  a  usurious  contract,  is  void 
(First  Na't.  Bank  v.  MeEntire,  112  Ga. 
232,  37  S.  E.  3S1;  Cleghorn  v.  Grooson, 
77  Ga.  343).  But  unless  the  usury  ap- 
pears on  the  face  of  the  papers,  it  is  too 
late  for  the  debtor,  after  a  judgment  of 
foreclosure,  to  attack  as  .being  void, 
because  of  usury  in  the  debt  se- 
cured by  the  mortgage,  a  waiver  of 
homestead  duly  made  therein.  Johnson 
v.  Davis,  97  Ga.  282,  22  S.  E.  911;  Bar- 
field  V.  Jefferson,  84  Ga.  609,  11  S.  E. 
149;  Stewart  v.  Stisher,  83  Ga.  297,  9  S. 
E.  1041;  McLaws  v.  Moore,  S3  Ga.  177, 
9  S.  E.  615;  Cleghorn  v.  Greeson,  77  Ga. 
343. 

Iowa. — Rutt  v.  Howell,  50  Iowa  535; 
Eoley  v.  Cooper,  43  Iowa  376.  An  agree- 
ment in  a  confession  of  judgment  to 
waive  the  protection  of  exemption  laws, 
and  to  permit  execution  to  issue  against 
any  property  of  the  judgment  debtor, 
homestead  included,  is  not  such  a  writ- 
ten contract  as  will  "subject  the  home- 
stead to  liability.  Eutt  v.  Howell,  50 
Iowa  535. 

Under  the  Virginia  Code,  it  must  be 
expressed  in  the  bond,  bill,  note,  or 
other  writing  itself,  which  is  the  evi- 
dence of  the  obligation,  or  by  a  writing 
thereon  or  annexed  thereto.  ,Code,  1904, 
§3647;  Long  v.  Pence's  Com.,  93  A'a. 
584,  25  S.  E.  593. 

Extent  of  Waiver. — The  waiver  of  the 
homestead  exemption  in  the  body  of  a 
non-negotiable  note  is  only  a  waiver 
as  to  the  particular  obligation  expressed 
in  the  body  of  the  note,  and  not  as  to 
the  implied  obligation  growing  out  of 
an  assignment  of  the  note,  and,  as 
against  the  liability  of  the  assignor  to 
the  assignee,  the  former  may  claim  the 
benefit  of  the  exemption,  although  the 
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note  declares  that  "the  drawer  and 
endorsers  each  hereby  waive  the  bene- 
fit of  our  homestead  exemptions."  Long 
v.  Pence's  Com.,  93  Va.  584/25  S  E 
593.  "    ' 

65.  Ga.  Code,  1910,  §3413;  Pincus  v 
Meinhard  &  Bro.,  139  Ga.  365,  77  S.  E. 
82;  Eagan,  Malone  &  Co.  «.  Taff,  134 
Ga.  835,  68  S.  E.  579. 

66.  Ga. — Simmons  v.  Anderson,  56 
Ga.  53.  Ky.— Withers  v.  Pugh,  91  Kv. 
522,  13  Ky.  L.  Eep.  104,  16  S.  W.  277; 
Head  v.  Auberry,  18  Ky.  L,  Eep.  898, 
38  S.  W.  863.  La.— Hardesty  v.  War- 
ner, 130  La.  735,  58  So.  527.  Mass. 
Searle  v.  Chapman,  121  Mass.  19. 

Special  or  General  Waiver. — A  waiver 
of  the  homestead  right  in  an  act  of 
mortgage  is  a  special  waiver,  which  in- 
ures only  to  the  benefit  of  the  mort- 
gagee, and  does  not  inure  to  the  benefit 
of  any  of  the  other  creditors  of  the 
mortgagor.  In  order  for  a  general 
waiver  to  arise,  the  waiver  must  be  ex- 
pressed in  the  act  as  a  general  waiver, 
or  it  must  be  recorded  in  the  mortgage 
office  by  special  act,  as  a  general  waiver. 
Hardesty  v.  Warner,  130  La.  735,  58  So. 
527. 

Mortgage  of  Part.— The  fact  that  the 
owner  of  a  town  lot,  with  his  wife, 
mortgaged  a  part  of  the  homestead,  and 
released  their  rights  of  homestead 
therein,  does  not  indicate  an  intention 
not  to  claim  the  residue  as  part  of  their 
homestead.  Berry  v.  Meir,  70  Ark.  129, 
66  S.  W.  439.  ^      „ 

67.  U.  S— In  re  Cross,  6  Fed.  Cas. 
No.  3,426,  under  Nebraska  statute.  Ala, 
Bramlett  v.  Kyle,  168  Ala.  325,  52  So. 
926.  la.— Babcock  v.  Hoey,  11  Iowa 
375.  Ky.— Hays'  Admr.  v.  Froman,  10* 
Ky.  350,  45  S.  W.  87;  Long  v.  Branham, 
30  Ky.  L.  Eep.  552,  99  S.  W.  271;  Whitt 
v.  Bailey,  22  Ky.  L.  Eep.  1015,  59  S.  W. 
514;  Mullins  v.  Clark,  13  Ky.  L  m- 
29,  15  S.  W.  784.  . 

A  mortgage  reciting  that  the  mort- 
gagors expressly  "waive  all  right  ™ 
said  land  under  the  exemption  laws  oi 
this  state"  is  a  sufficient  waiver  oi  we 
homestead  exemption,  although  w» 
word  "homestead"  is  not  used.  Hew 
v.  Auberry,  18  Ky.  L.  Eep.  898,  38  i. 
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of  the  homestead  right  in  the  property  mortgaged,  where  no  limitation 
is  contained  therein  ;6S  though  upon  this  proposition  there  are  authorities 
to  the  contrary.69 

(II.)  Signing  and  Acknowledging.  —  Statutes  provide  that  the  writing 
containing  the  release  or  waiver  shall  be  signed  or  subscribed  by  the 
party  or  parties  making  the  same,70  and  if  the  party  making  the 
waiver  is  a  married  man,  signed  by  the  wife.71  They  may  also  require 
that  it  be  witnessed72  as  well  as  acknowledged  and  recorded.73 


W.  863.    See  also  Withers  v.  Pugh,  91 
Ky.  522,  16  S.  W.  277. 

68.  See  the  following  cases:  Ky. 
Drye  v.  Coot  &  Green 's  Trustee,  14  Bush 
459;  Bobbins  v.  Cookendorfer,  10  Bush 
629;  Wing  v.  Hayden,  10  Bush  276;  Jar- 
boe  v.  Colvin,  4  Bush  70.  N.  D.— Rob- 
erts v.  Eoberts,  10  N.  D.  531,  88  N.  W. 
289.  Ohio. — In  re  Assignment  of  Sehuh, 
2  Ohio  N.  P.  381.  Ore.— Hunt  v.  Hunt, 
67  Ore.  178,  132  Pae.  958,  134  Pae. 
1180,  wife  waives  by  joining  with  hus- 
band in  mortgage. 

But  a  relinquishment  of  dower  by  the 
wife  does  not  alone  constitute  a  waiver 
of  the  homestead  right  in  the  prem- 
ises. Wing  v.  Hayden,  10  Bush  (Ky.) 
276. 

69.  Neal  v.  Perkerson,  61  Ga.  345; 
Ives  v.  Mills,  37  HI.  73,  87  Am.  Dee. 
238;  m-agv.  Cropper,  35  111.  256;  Moo- 
ers  v.  Dixon,  35  111.  208;  Booker  v.  An- 
derson, 35  HI.  66;  Pardee  v.  Lindley,  31 
Dl.  174,  83  Am.  Dec.  219. 

The  words  should  be  clear  and  ex- 
plicit, expressly  mentioning  the  home- 
stead by  name.  Neal  v.  Perkerson,  61 
Ga.  345. 

70.  Ala.— Code,  1907,  §4233;  Terrell 
&  Vincent  v.  Hurst,  Miller  &  Co.,  76 
Ala.  588;  Baker  v.  Keith,  72  Ala.  121 
(under  code  of  1876,  §2848).  HI. 
Hurd's  Eev.  St.,  1913,  ch.  52,  §4;  Sto- 
dalka v.  Novotny,  144  111.  125,  33  N. 
E.  534;  Crum  v.  Sawyer,  132  HI.  443, 
466,  24  N.  E.  956;  Best  v.  Gholson,  89 
111.465;  Black  v.  Lnsk,  69  HI.  70;  Bed- 
fern  ».  Bedfern,  38  111.  509;  Vanzant  v. 
Vanzant,  23  HI.  485.  Ky.— Carroll's 
Gen.  St.,  1909,  §1706;  Meadows  v.  Bry- 
ant, 118  S.  W.  306;  Mudd  v.  Clement, 
5  Ky.  L.  Rep.  422.  La.— Const,  of  1898, 
fn  a  6;  Cormier  v.  Hoyt,  116  La.  602, 
40  So.  912;  Bank  of  Jeanerette  v.  Stans- 
fo"y>110La.  301,  34  So.  452. 

whether  a  person  signed  a  waiver,  or 
authorized  any  one  to  do  so  for  him, 
«,  a.1n?stion  °f  fact  for  the  jury  on 
me  trial  of  a  case  involving  such  ques- 


tion.    Pincus  v.  Meinhard  &  Bro.,  139 
Ga.  365,  77  S.  E.  82. 

71.  Ala.— Code,  1907,  §4233;  Terrell 
&  Vincent  v.  Hurst,  Miller  &  Co.,  76  Ala. 
588;  Baker  v.  Keith,  72  Ala.  121;  Neely 
v.  Henry,  63  Ala.  261.  HI.— Hurd's 
Bev.  St.,  1913,  eh.  52,  §4;  Stodalka  v. 
Novotny,  144  111.  125,  33  N.  E.  534; 
Crum  v.  Sawyer,  132  111.  443,  466,  24 
N.  E.  956;  Black  v.  Lusk,  69  111.  70; 
Allen  v.  Hawley,  66  III.  164;  Bedfern 
v.  Bedfern,  38  111.  509;  Vanzant  v.  Van- 
zant, 23  111.  485.  Ky.— Carroll's  Gen. 
St.,  1909,  §1706;  Meadows  v.  Bryant, 
118  S.  "W.  306;  Griffin  v.  Proctor's 
Admr.,  14  Bush  571;  Grout  v.  Sauter, 
13  Bush  442;  Mattingly's  Admr.  v. 
Hazel,  25  Ky.  L.  Eep.  1483,  78  S.  "W. 
178;  Donahue  v.  Mut.  Life  Ins.  Co.,  20 
Ky.  L.  Bep.  357,  46  S.  W.  211;  Braun 
v.  Fogle,  5  Ky.  L.  Bep.  607  (release  not 
signed  by  wife  invalid) ;  Mudd  v.  Clem- 
ent, 5  Ky.  L.  Eep.  422.  La.— Const, 
of  1898,  art.  246  (waiver  must  be  signed 
by  the  wife  if  she  be  not  separated 
a  mensa  et  tfioro) ;  Bank  of  Jeanerette 
v.  Stansbury,  110  La.  301,  34  So.  452. 
Minn. — Ferguson  v.  Kumler,  25  Minn. 
183.  N.  C— Beavan  &  Co.  v.  Speed,  74 
N.  C.  544. 

72.  Ala.  Code,  1907,  §4233  (one  wit- 
ness); Terrell  &  Vincent  v.  Hurst,  Mil- 
ler &  Co.,  76  Ala.  588;  Baker  v.  Keith, 
72  Ala.  121  (under  Code  of  1876,  §2848). 

73.  Ala.— Code,  1907,  §4233;  Terrell 
&  Vincent  v.  Hurst,  Miller  &  Co.,  76 
Ala.  588;  Baker  v.  Keith,  72  Ala.  121 
(under  Code  of  1876,  §2848).  111. 
Hurd's  Eev.  St.,  1913,  ch.  52,  §4 
(acknowledged  in  same  manner  as  con- 
veyances of  real  property) ;  Stodalka  v. 
Novotny,  144  111.  125,  33  N.  E.  534; 
Crum  v.  Sawyer,  132  111.  443,  466,  24 
N.  E.  956;  Best  v.  Gholson,  89  111.  465; 
Black  v.  Lusk,  69  111.  70;  Vanzant  v. 
Vanzant,  23  HI.  485.  Ky.— Carroll 's 
Gen.  St.,  1909,  §1706  (acknowledged 
and  recorded  in  the  same  manner  as 
conveyances  of  real  estate) ;  Crout  v. 
Sauter,  13  Bush  442;  Mattingly's  Admr. 
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c.  By  Consenting  to  Levy.  —  The  exemption  may  be  waived  by  the 
debtor 's  consenting  to  a  levy  upon  homestead  property.74  But  a  fail- 
ure of  the  owner  to  object  to  the  sale,75  or-  to  demand  that  his  home- 
stead be  set  apart,76  is  not  a  waiver,  unless  the  statute  requires  him  to 
claim  the  exemption.77 

2.  Pleading  Waiver  and  Endorsing  on  Process.78  —  Under  statutes 
in  some  states,  a  written  waiver  of  homestead  is  good  inter  se,  without 
being  alleged  in  the  declaration,79  or  endorsed  upon  the  summons, 
judgment  or  execution.80  Some  statutes,  however,  provide  that  in  any 
suit  in  which  a  waiver  of  the  homestead  is  sought  to  be  enforced,  the 
fact  of  waiver  and  its  extent  must  be  averred  in  the  complaint  or 


v.  Hazel,  25  Ky.  L.  Eep.  1483,  78  S.  "W. 
178;  Braun  *.  Fogle,  5  Ky.  L.  Eep.  607. 
La. — Const,  of  1898,  art.  246  (recorded 
in  office  of  recorder  of  mortgages) ;  Wil- 
kins  v.  Fremaux,  112  La.  921,  36  So. 
805;  Bank  of  Jeanerette  v.  Stansbury, 
110  La.  301,  34  So.  452. 

Under  the  minois  statute,  the  cer- 
tificate of  acknowledgment  must  con- 
tain words  which  expressly  show  the 
parties  executing  the  paper  containing 
the  release  or  waiver  intended  to  re- 
lease or  waive  such  right.  Best  v. 
Gholson,  89  111.  465. 

Examination  of  wife  out  of  husband's 
presence  unnecessary.  Cormier  v.  Hoyt, 
116  La.  602,  40  So.  912. 

74.  "Where  a  person,  who  is  not  liv- 
ing upon  premises  formerly  occupied  as 
a  homestead,  requests  a  creditor  to  levy 
an  attachment  upon  the  premises,  he 
will  "be  deemed  to  have  waived  and 
abandoned  the  right  to  set  up  any  home- 
stead claim  against  it.  Wilson  v.  Dan- 
iels, 79  Iowa  132,  44  N.  W.  246;  Par- 
sons v.  Cooley.  60  Iowa  268,  14  ~N.  W. 
308. 

One  surrendering  his  home  in  writing 
to  a  levying  officer,  without  reserving 
a  homestead,  and  removing  from  the 
place  on  the  day  of  sale  and  remaining 
absent  for  several  years,  without  as- 
serting any  claim,  is  estopped  later  to 
claim  a  homestead.  Ireland  v.  Pugh,  4 
Ky.  L.  Eep.  252. 

By  consenting  to  a  judgment  that  the 
land  should  be  sold  to  pay  the  sum 
recovered.  Simmons  v.  MeCullin,  163 
N.  C.  409,  79  S.  E.  625. 

As  to  abandonment  by  ceasing  to 
occupy  the  homestead,  see  infra,  II,  I, 
3,  b. 

75.  111.— Myers  v.  Henderson,  129  111. 
App.  644.  la.— Visek  v.  Doolittle,  69 
Iowa  602,  29  N.  W.  762,  distinguishing 
Foley  v.   Cooper,   43   Iowa   376,   which 
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holds  that  a  failure  to  object  thereto 
renders  the  sale  of  a  homestead  valid. 
Ky. — Crout  v.  Sauter,  13  Bush  442; 
Meade  v.  Wright,  21  Ky.  L.  Eep.  1806, 
56  S.  W.  523.  S.  C— Myers  v.  Ham,  20 
S.  C.  522. 

'  76.  Owens  *.  Hart,  62  Iowa  620,  17 
N.  W.  89S,  distingmshing  Foley  v. 
Cooper,  43  Iowa  376,  which  holds  that 
a  failure  to  object  thereto  renderB  the 
sale  of  a  homestead  valid,  on  the 
ground  that  the  judgment  and  execution 
in  that  ease  did  not  disclose  that  the 
defendant  had  other  property  than  the 
homestead,  which,  by  the  terms  of  the 
judgment,  was  made  subject  thereto, 
and  therefore  it  was  incumbent  upon 
the  homestead  claimant,  upon  receiv- 
ing notice  of  the  sale,  to  make  known 
to  the  sheriff  other  property  which 
might  be  levied  upon. 

Failure  to  demand  an  exemption  in 
the  surplus,  out  of  a  sale  to  satisfy  a 
mortgage  debt  against  the  homestead, 
until  the  sale  is  confirmed  and  the 
money  in  the  hands  of  the  officers  for 
distribution  does  not  constitute  a  waiv- 
er of  the  exemption  in  lieu  of  a  home- 
stead. McConville  v.  Lee,  31  Ohio  St. 
447.  But  see,  Brumbaugh  v.  Zollinger, 
59  Iowa  384,  13  N.  W.  338. 

77.  As  to  waiver  by  failure  to  claim 
at  proper  time,  or  to  make  a  selection, 
where  necessary,  see  supra,  I,  C,  6. 

78.  For  treatment  of  identical  prop- 
osition where  only  chattel  exemption  is 
involved,  see  infra,  U,  O. 

79.  Davis  *.  Taylor,  103  6a.  366  375, 
30  S.  E.  50.  See  also  Memister  v.  » 
lips,  65  Ga.  676.  „      ... 

80.  Davis  v.  Taylor,  103  Oa.  366, 
375,  30  S.  E.  50.  See  also  Flemister  v. 
Phillips,   65  Ga.  676. 

It  is  provable  aliunde,  after  "W 
ment,  whether  the  lien  of  the  ?$*** 
be  general  or  special,  and  whether  the 
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bill,81  and  may  by  appropriate  pleading,  be  controverted.82  They  also 
provide  that  if  the  averment  as  to  waiver  is  sustained,  the  fact  of 
waiver  and  its  extent  must  be  declared  in  the  judgment  or  decree,83 
and  indorsed  on  the  execution  or  other  process  issued  thereon. s* 

3.  How  Abandoned  or  Lost.  —  a.  In  General.  —  Statutes  in  some 
states  prescribe  a  method  of  abandoning  a  homestead,85  and  it  cannot 
be  abandoned  in  any  other  method,  under  such  statutes.88  Ordinarily, 
however,  the  question  of  abandonment87  is  almost  entirely  a  question 


waiver  be  written  on  the  contract  or 
obligation,  or  on  a  separate  paper. 
Davis  v.  Taylor,  103  Ga.  366,  375,  30 
S.  E.  50.  See  also  Flemister  v.  Phillips, 
65  Ga.  676. 

81.  Ala.  Code,  1907,  §4234;  Story 
Merc.  Co.  v.  McClellan,  145  Ala.  629, 
636,  40  So.  123. 

But  the  statute  does  not  fix  any  set 
terms  in  which  the  averments  are  to 
be  made,  nor  does  it  require  that  facts 
which  would  distinguish  a  valid  from 
an  invalid  waiver  shall  be  averred  in 
detail,  but  the  mere  allegation  of  the 
fact  that  the  waiver  has  been  made 
and  its  extent  seems  to  be  the  full  re- 
quirement in  this  respect.  Story  Merc. 
Co.  v.  McClellan,  145  Ala.  629,  638,  40 
So.  123. 

82.  Ala.  Code,  1907,  §4234;  Story 
Merc.  Co.  v.  McClellan,  145  Ala.  629, 
636,  40  So.  123. 

83.  Ala.  Code,  1907,  §4234;  Story 
Merc.  Co.  v.  McClellan,  145  Ala.   629, 

636,  40  So.  123. 

"There  can  be  no  doubt  that  this 
declaration  of  the  waiver  in  the  judg- 
ment involves  an  adjudication  by  the 
court  of  the  faet  of  waiver  and  its 
extent.  Until  the  court  so  adjudges, 
the  clerk  has  no  authority  to  embody 
in  the  judgment  anything  with  refer- 
ence to  such  waiver  and  its  extent. 
When  the  court  does  so  adjudge,  the 
clerical  duty  is  the  entry  of  the  judg- 
ment the  court  has  rendered."  Story 
Merc.  Co.  v.  McClellan,  145  Ala.  629, 

637,  40  So.  123. 

The  recital  in  the  judgment  entry 
need  not  follow  the  averments  of  the 
complaint.  Story  Merc.  Co.  v.  McClel- 
lan, 145  Ala.  629,  638,  40  So.  123. 

8*.  Ala.  Code,  1907,  §4234. 
anl\,8ee  L«^hock  v.  McMann,  82  Cal. 
226  22  pac.  1U5,  16  Am.  St.  Rep.  108; 
Mabury  y.  Ruiz,  58  Cal.  11;  Mellen  v. 
McManms,  9  Ida.  418,  75  Pac.  98;  and 
the  discussion  following. 

86-   CaL— Simonson  v.  Burr,  121  Cal. 


582,  54  Pac.  87;  Lubbock  v.  McMann, 
82  Cal.  226,  22  Pac.  1145,  16  Am.  St. 
Rep.  108;  "Waggle  v.  Worthy,  74  Cal. 
266,  15  Pac.  831,  5  Am.  St.  Rep.  440; 
Mabury  v.  Ruiz,  58  Cal.  11.  Ida. — Mel- 
len v.  MeMannis,  9  Ida.  418,  75  Pac.  98. 
111.— Hubbell  v.  Canady,  58  111.  425. 

87.  IT.  S. — Duncan  v.  Ferguson-Me- 
Kinney  D.  G.  Co.,  150  Fed.  269,  80  C. 
C.  A.  157.  Ala.— Clark  v.  Bird,  158  Ala. 
278,  48  So.  359,  132  Am.  St.  Rep.  25; 
Beckert  v.  Whitloek,  83  Ala.  123,  3  So. 
545;  Murphy  v.  Hunt,  Miller  &  Co.,  75 
Ala.  438;  Lehman,  Durr  &  Co.  v.  Bryan, 
67  Ala.  558.  Ark.— Long  v.  Hoffman, 
103  Ark.  574,  148  S.  W.  245;  Stewart 
v.  Pritehard,  101  Ark.  101,  141  S.  W. 
505,  37  L.  R.  A..(N.  S.)  807;  Steen- 
burgeni?.  Greenwood,  13  S.  W.  702; 
Gates  v.  Steele,  48  Ark.  539,  4  S.  W. 
53.  111.— Potts  v.  Davenport,  79  111 
455;  Kitchell  v.  Burgwin,  21  111.  40; 
Maeavenny  v.  Ralph,  107  111.  App.  542; 
Peldes  v.  Duncan,  30  111.  App.  469.  la. 
Hoger  v.  Hart,  140  N.  W.  356;  Vitten- 
gil  v.  Vittengil,  136  Iowa  41,  135  N.  W. 
63;  Wapello  County  v.  Brady,  118  Iowa 
482,  92  N.  W.  717;  Newman  v.  Frank- 
lin, 69  Iowa  244,  28  N.  W.  579.  Kan. 
Moses  v.  White,  6  Kan.  App.  558,  51 
Pa,c.  622.  Mich. — lingers  v.  Chapman, 
146  Mich.  643,  109  N.  W.  1124;  Gard- 
ner v.  Gardner,  123  Mich.  673,  82  N. 
W.  522;  Hoffman  v.  Busehman,  95  Mich. 
538,  55  N.  W.  458;  Stanton  v.  Hitch- 
cock, 64  Mich.  316,  31  N.  W.  395,  8 
Am.  St.  Rep.  821.  Mo. — New  Madrid 
Banking  Co.  v.  Brown,  165  Mo.  32,  65 
S.  W.  297;  Duffey  v.  Willis,  99  Mo. 
132,  12  S.  W.  520;  Kaes  v.  Gross,  92 
Mo.  647,  656,  3  S.  W.  840,  1  Am.  St. 
Rep.  767;  Victor  v.  Grimmer,  118  Mo. 
App.  592,  95  S.  W.  274.  Neb.— Flynn 
v.  Riley,  60  Neb.  491,  83  N.  W.  663; 
Corey  v.  Schuster,  44  Neb.  269,  62  N. 
W.  470;  Quigley  v.  McEvony,  41  Neb. 
73,  85,  59  N.  W.  767;  Mallard  v.  First 
Nat.  Bank,  40  Neb.  784,  59  N.  W.  511. 
N.   H.— Wood  v.  Lord,   51   N.   H.   448. 
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of  intent  and  fact  to  be  determined  from  the  facts  and  circumstances 
of  each,  individual  case.83 

What  Essential  to  an  Abandonment  or  Forfeiture.  —  Mere  absence  from  ' 
the  homestead  does  not  constitute  an  abandonment.89    There  must  be 
an  actual  removal  therefrom  coupled  with  the  intention  not  to  again 
use  it  as  a  home.90    A  mere  intention  to  abandon  land  as  a  homestead 


Okla.— Carter  v.  Prickett,  39  Okla.  144, 
134  Pao.  440.  S.  D.— Clark  v.  Evans,  6 
S.  D.  244,  60  N.  W.  862.  Tenn.— Coile 
V.  Hudgins,  109  Tenn.  217,  70  S.  W. 
56.  Tex. — Bowman  v.  Watson,  66  Tex. 
295,  1  S.  W.  273;  Scheuber  v.  Ballow, 
64  Tex.  166;  Cline  v.  Upton,  56  Tex. 
319;  Houston,  etc.  E.  Co.  v.  Winter,  44 
Tex.  597,  611;  McMillan  v.  Warner,  38 
Tex.  410;  Cox  v.  Harvey,  1  Posey 
Unrep.  Cas.  268,  275;  Burns  v.  Parker 
(Tex.  Civ.  App.),  137  S.  W.  705; 
Drought  &  Co.  17.  Stallworth,  45  Tex. 
Civ.  App.  159,  100  S.  W.  188;  Lynch 
v.  McGown,  40  Tex.  Civ.  App.  146,  88 
S.  W.  894.  Vt.— Cushman  v.  Davis,  79 
Yt.  Ill,  64  Atl.  456. 

See  6  Enct.  op  Ev.  533. 

Question  of  Law  and  Fact.— In  Wolf 
v.  Hawkins,  60  Ark.  262,  29  S.  W.  892, 
it  was  said  that  whether  claimant  aban- 
doned his  homestead  or  not  was  a  mixed 
question  of  law  and  fact. 

88.  la.— Wapello  County  v.  Brady, 
118  Iowa  482,  92  N.  W:  717;  Painter 
v.  Steffen,  87  Iowa  171,  54  N.  W.  229; 
Fyffe  v.  Beers,  18  Iowa  4,  85  Am.  Dec. 
577.  Kan.— Bradford  v.  Loan  &  Tr.  Co., 
47  Kan.  587,  28  Pae.  702.  Mo.— Duffey 
v.  Willis,  99  Mo.  132,  12  S.  W.  520; 
Kaes  v.  Gross,  92  Mo.  647,  3  S.  W.  840, 
1  Am.  St.  Bep.  767.  Neb. — Quigley  v. 
McEvony,  41  Neb.  73,  85,  59  N.  W. 
767.  Okla. — Carter  v.  Pickett,  39  Okla. 
144,  134  Pac.  440.  Tex. — Bowman  v. 
Watson,  66  Tex.  295,  1  S.  W.  273; 
Jamison  v.  Lewis  (Tex.  Civ.  App.),  35 
S.  W.  954. 

See  6  Ency.  of  Ev.  534. 

Failure  to  keep  the  place  from  which 
he  has  removed  in  repair,  or  to  pay  the 
taxes  has  little,  if  any  bearing  on  the 
question  of  intention.  Sanders  v.  She- 
ran,  66  Tex.  655,  2  S.  W.  804. 

What  To  Be  Considered.— Whether, 
property  once  a  homestead  has  been 
permanently  abandoned  for  homestead 
purposes  is  a  question  of  fact,  in  solv- 
ing which  the  jury  or  court  must  con- 
sider the  uses  to  which  it  has  been 
subjected,  the  character  of  improve- 
ments made,  and  where  rented,  the  ef- 
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feet  and  object  of  temporary  renting 
and  the  intention  to  preserve  it  as  a 
home,  as  indicated  by  the  acts  of  the 
■parties  asserting  homestead'  rights  in 
such  property.  Drought  &  Co.  v.  Stall- 
worth,  45  Tex.  Civ.  App.  159,  100  S.  W 
188. 

"The  animus  revertendi  of  the  owner 
is  a  material  element  in  the  determina- 
tion of  the  question.  This  may  be  ar- 
rived at  by  circumstances  and  condi- 
tions attending  the  removal,  including 
the  declarations  of  the  party  accom- 
panying the  act,  manifesting  an  inten- 
tion of  temporary  or  permanent  ab- 
sence, as  the  case  may  be.  Declarations 
made  advantageous  to  the  declarant 
after  the  rights  of  creditors  have  inter- 
vened are  entitled,  however,  to  hut 
little  if  any  weight."  Lehman,  Durr 
&  Co.  v.  Bryan,  67  Ala.  558. 

89.  Kan.— Withers  v.  Love,  72  Ean. 
140,  83  Pac.  204,  3  L.  E.  A.  (N.  S.) 
514;  Osborne  &  Co.  v.  Schoonmaker,'47 
Kan.  667,  28  Pac.  711.  La.— Lyons  v. 
Andry,  106~La.  356,  31  So.  38,  87  Am. 
St.  Eep.  299,  55  L.  E.  A.  724.  Tex. 
Foreman  v.  Meroney,  62  Tex.  723;  Wool- 
folk  v.  Eicketts,  41  Tex.  358. 

See  infra,  I,  I,  3,  b,  (II).  • 
Absence  from  the  homestead  orfrom 
the  community  or  state,  of  itself)  is  not 
sufficient  to  defeat  the  homestead  right. 
Carter  v.  Pickett,  39  Okla.  144, 134  Pae. 
440. 

Where  a  married  woman  leaves  the 
home  of  herself  and  husband,  the  title 
to  whieh  was  in  the  husband,  and  re- 
mains away  nearly  three  years  before 
claiming  any  homestead  interest  in  the 
property,  but  the  husband  remains  in 
constant  occupancy  of  the  land,  keep- 
ing his  home  thereon,  such  absence  alone 
will  not  constitute  an  abandonment  by 
the  wife  of  her  homestead  rights. 
Bosholt  v.  Mehus,  3  N.  D.  513,  57  H. 
W.  783,  23  L.  E.  A.  239. 

90.  Colo.— Edson-Keith  &  Co.  v.  Bed- 
well,  52  Colo.  310,  122  Pac.  392  Kaa 
Palmer  O.  &  G.  Co.  v.  Parish,  61  Kan. 
311,  59  Pac.  640;  Zarlinghouse  v.  Mm- 
vane,  40  Kan.  428,  19  Pac.  798.   la. 
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unaccompanied  by  a  removal-,  is  not  sufficient  to  deprive  the  land  of 
its  homestead  character.91  That  the  claimant  has  under  consideration 
a  change  of  residence,  and  is  looking  to  dispose  of  the  homestead,  where 
some  of  the  family  remain  on  the  premises,92  or  even  the  acquisition 
of  property  in  pursuance  of  such  intention,  there  being  no  actual  re- 
moval,93 is  not  an  abandonment.    Neither  fraud,9*  the  commission  of 


Hardesty  v.  Warner,  130  La.  735,  58 
So.  527.  Mich— Pardo  v.  Bittorf,  48 
Mich.  275,  12  N.  W.  164.  Minn.— Rob- 
ertson V,  Sullivan,  31  Minn.  197,  17  N. 
W.  336.  Neb.— Nat.  Bank  of  Com.  v. 
Chamberlain,  72  Neb.  469,  100  N.  W. 
943;  Quigley  v.  MeEvony,  41  Neb.  73, 
85,  59  N.  W.  767;  Mallard  v.  First  Nat. 
Bank,  40  Neb.  784,  59  N.  W.  511;  Ed- 
wards v.  Beid,  39  Neb.  645,  58  N.  W. 
202,  42  Am.  St.  Eep.  607;  Eekman  v. 
Scott,  34  Neb.  817,  52  N.  W.  822.  Tex. 
Little  v.  Baker,  11  S.  W.  549;  Cline  v. 
Upton,  56  Tex.  319. 

91.  Ala.— Herzfeld  v.  Beasley,  106 
Ala.  447,  17  So.  623;  Smith  v.  Pearce, 
85  Ala.  264,  4  So.  616,  7  Am.  St.  Eep. 
44;  Murphy  v.  Hunt,  Miller  &  Co.,  75 
Ala.  438.  Ky.— Carroll  v.  Dawson,  103 
Ky.  736,  46  S.  W.  222;  Lee  &  Hester 
t\  Hughes,  25  Ky.  L.  Eep.  1201,  77  S. 
W.  386.  Minn.— See  Bobertson  v.  Sul- 
livan, 31  Minn.  197,  17  N.  W.  336.  Mo. 
Davis  v.  Land,  88  Mo.  436.  Tex.— Mc- 
Dannell  v.  Bagsdale,  71  Tex.  23,  8  S.  W. 
625,  10  Am.  St.  Eep.  729;  Archibald  v. 
Jacobs,  69  Tex.  248,  6  S.  W.  177;  Cross 
v.  Everts,  28  Tex.  523;  Powers  v.  Palm- 
er, 36  Tex.  Civ.  App.  212,  81  S.  W.  817, 
af.  98  Tex.  628;  Woeltz  v.  Woeltz  (Tex. 
Civ.  App.),  57  S.  W.  905;  Lumpkin  v. 
Nicholson,  10  Tex.  Civ.  App.  108,  30 
S.  W.  568;  Allen  v.  Whitaker  (Tex. 
Civ.  App.),  27  S.  W.  507.  Wis.— Carter 
v.  Sbmmermeyer,  27  Wis.  665. 

Even  though  the  debtor  sells  his 
homestead  intending  to  remove  to  an- 
other state,  the  proceeds  thereof  were 
exempt  until  he  reached  the  border  of 
the  state.  Lee  &  Hester  v.  Hughes,  25 
Ky.  L.  Eep.  1201,  77  S.  W.  386. 

Allowing  parties  to  take  possession 
of  a  portion  of  the  homestead  under 
a  parol  contract  to  convey,  void  by 
statute,  the  claimant  remaining  in  pos- 
session of  the  remainder,  and  keeping 
stock  on  the  premises,  and  taking  a 
share  0f  the  proceeds  of  the  farm 
(Ama  v.  Alvis,  123  Iowa  546,  99  N. 
W.  166),  or  taking  possession  of  a  por- 
tion thereof  under  a  promise  to  ex- 
ge  (Cross  v.  Everts,  28  Tex.  523), 


or  allowing  the  vendee  under  a  verbal 
contract  to  convey,  void  by  statute,  to 
take  possession  of  the  house  thereon, 
where  the  family  continue  to  occupy 
several  rooms  therein  under  a  contract 
to  pay  rent  (Smith  v.  Pearce,  85  Ala. 
264,  4  So.  616,  7  Am.  St.  Eep.  44; 
Buettgenbach  v.  Gerbig,  2  Neb.  (Unof.) 
889,  90  N.  W.  654),  or  moving  from 
one  tract  to  another,  both  being  home- 
stead (Livingston  v.  Davis,  24  Tex.  Civ. 
App.  497,  59  S.  W.  942),  is  not  an  aban- 
donment. 

92.  HL— Ives  v.  Mills,  37  HI.  73,  87 
Am.  Dec.  238;  Kitchell  V.  Burgwin,  21 
111.  40.  la. — Savings  Bank  of  Decorah 
v.  Kennedy,  58  Iowa  454,  12  N.  W.  479. 
Kan.— Palmer  Oil  &  G.  Co.  v.  Parish, 
61  Kan.  311,  59  Pac.  640.  Ky.— Carroll 
v.  Dawson,  103  Ky.  736,  46  S.  W.  222. 
Tex. — Welborne  v.  Downing,  11  S.  W. 
501;  McDannel  v.  Eagsdale,  71  Tex.  23, 
8  S.  W.  625,  10  Am.  St.  Eep.  729. 

But  see  Finley  v.  Saunders,  98  N.  C. 
462,  4  S.  E.  516,  holding  a  removal  of 
the  husband  to  another  state  with  a 
view  to  a  permanent  residence  there, 
although  his  family  remain  on  the  home- 
stead,  forfeits  the   same. 

The  fact  that  one  has  under  con- 
sideration a  change  of  residence,  and 
is  looking  about  in  order  to  determine 
whether  a  satisfactory  change  can  be 
made,  will  not  operate  to  divest  the 
property  which  he  occupies  of  the  home- 
stead character,  and  he  will  not  lose 
the  homestead  right  until  there  is  a 
removal  with  an  intention  not  to  re- 
turn to  same.  Palmer  Oil  &  G.  Co.  v. 
Parish,  61  Kan.  311,  59  Pae.  640. 

93.  Powers  v.  Palmer,  36  Tex.  Civ. 
App.  212,  81  S.  W.  817,  af.  98  Tex. 
628. 

94.  In  re  Stone,  116  Fed.  35;  Gruhn 
v.  Eichardson,  128  111.  178,  21  N.  E. 
18. 

Perjury  in  Affidavit  Claiming  Home- 
stead.— In  Over  v.  Shannon,  91  Ind.  99, 
it  was  held  that  when  a  claim  for  ex- 
emption is  substantially  in  accordance 
with  the  statute,  and  the  schedule  is 
sworn  to  as  the  statute  requires,  the 
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a  criminal  offense,95  nor  the  use  of  the  premises  for  criminal  purposes M 
can  work  a  loss  or  forfeiture  of  the  homestead.  Nor  will  an  unfounded 
claim  of  absolute  ownership  in  premises  defeat  the  claimant's  home- 
stead rights  therein.97 

b.  By  Ceasing  to  Occupy  Homestead.  —  (I.)  Where  No  Intention  of 
Returning.  -  Ordinarily,  unless  the  statute  otherwise  provides,08  the  re- 
moval of  the  claimant  from  the  homestead  without  an  intention  of 
returning,98  especially  where  the  removal  is  to  another  state  with  the 


sheriff  can  not  refuse  to  appraise  and 
set  apart  the  property  as  exempt  on  the 
ground  of  perjury  in  the  affidavit. 

95.  Leupold  V.  Krause,-  95  HI.  440; 
People  v.  Stitt,  7  111.  App.  294. 

96.  Prince  v.  Hake,  75  Wis.  638,  44 
N.  W.  825,  use  as  house  of  prostitution 
and  illegal  sale  of  liquors. 

97.  Sisson  v.  Tate,  114  Mass.  497. 

98.  See  supra,  I,  I,  1,  b;  infra,  I,  I, 
3,  h. 

99.  Cal.— Guiod  v.  Guiod,  14  Cal.  506, 
76  Am.  Dec.  440,  under  early  statutes. 
Fla. — Matthews  v.  Jeaele,  61  Fla.  686, 
55  So.  865;  Murphy  v.  Farquhar,  39  Pla. 
350,  22  So.  681.  111.— Smith  v.  Kneer, 
203  111.  264,  67  N.  E.  780;  Sill  v.  Sill, 
185  111.  594,  57  N.  E.  812;  Hart  17.  Ran- 
dolph, 142  111.  521,  32  N.  E.  517.  la. 
Anderson  v.  Blakesly,  155  Iowa  430,  136 
N.  W.  210;  Macguire  v.  Hanson,  105 
Iowa  215,  74  N.  W.  776;  Newman  v. 
Franklin,  69  Iowa  244,  28  N.  W.  579; 
Cotton  v.  Hamil,  58  Iowa  594,  12  N.  W. 
607;  Pyffe  v.  Beers,  18  Iowa  4,  85  Am. 
Dec.  577.  Kan. — Atchison  Sav.  Bank  v. 
Wheeler's  Admr.,  20  Kan.  625.  Ky. 
Baker  v.  Estridge,  154  Ky.  659,  157 
S.  W.  1080;  Carter,  Fisher  &  Co.  v. 
Goodman,  11  Bush  228.  La. — Embry  -v. 
Jackson  Parish  Bank,  125  La.  116,  51 
So.  87.  Mich. — lingers  v.  Chapman,  146 
Mich.  643,  109  N.  W.  1124;  Smith  v. 
Kidd,  123  Mich.  193,  81  N".  W.  1092; 
Hoffman  v.  Buschman,  95  Mich.  538, 
55  N.  W.  458.  Minn. — Kramer  v.  Lamb, 
84  Minn.  468,  87  N.  W.  1024;  Clark  v. 
Dewey,  71  Minn.  108,  73  N.  W.  639; 
Williams  v.  Moody,  35  Minn.  28D,  28 
N.  W.  510.  Miss.— Hand  v.  Winn,  52 
Miss.  784;  Thompson,  Lampkin  &  Co. 
v.  Tillotson,  56  Miss.  36,  explaining 
Campbell  v.  Adair,  45  Miss.  170.  Mo. 
.Duffey  v.  Willis,  99  Mo.  132,  12  S.  W. 
520;  Kaes  v.  Gross,  92  Mo.  647,  3  S.  W. 
840,  1  Am.  St.  Eep.  767.  Ohio.— Kerns 
v.  Linden,  23  Ohio  C.  C.  162.  Okla. 
Carter  v.  Pickett,  39  Okla.  144,  134 
Pac.  440;  Perkins  v.  Cissell,  32 -Okla. 
827,  124  Pac.  7.    Tenn.— Levison  &  Co. 
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v.  Abrahams,  14  Lea  336;  Henry  v.  Wil- 
son, 9  Lea  176;  Eoaeh  v.  Hacker,  2  Lea 
633.  Tex. — O'Brien  v.  Woeltz,  94  Tex. 
148,  58  S.  W.  943,  59  S.  W.  535,  86 
Am.  St.  Eep.  829,  reversing  Woeltz  v. 
Woeltz  (Tex.  Civ.  App.),  57  S.  W.  905; 
Tackaberry  v.  City  Wat.  Bank,  85  Tex, 
488,  22  S.  W.  151,  299;  Graves  v.  Camp- 
bell, 74  Tex.  576,  12  S.  W.  238;  Cline 
c.  Upton,  56  Tex.  319;  McMillan  ft 
Warner,  38  Tex.  410;  Farmer  v.  Hale, 
14  Tex.  Civ.  App.  73,  37  S.  W.  164, 
af.  93  Tex.  659.  Vt  — Heaton  v.  Saw- 
yer, 60  Vt.  495,  15  Atl.  166;  Davis  ft 
Andrews,  30  Vt.  678.  Wash— Gullick- 
son  v.  Penlon,  48  Wash.  503,  93  Pae. 
1074.  Wis. — Blackburn  v.  Lake  Shore 
T.  Co.,  90  Wis.  362,  63  N.  W.  289; 
Moore  v.  Smead,  89  Wis.  558,  62  N.  W. 
426;  Jarvais  v.  Moe,  38  Wis.  440;  Es- 
tate of  Phelan,  16  Wis.  76.  Can.— Abell 
Engine,  etc.  Co.  v.  Scott,  6  Terr.  L.  E. 
302. 

Where  a  residence  is  once  established 
it  requires  two  conditions  or  things  to 
destroy  it:  "First,  a  removal;  second, 
an  intention  not  to  return."  Garling- 
house  v.  Mulvane,  40  Kan.  428,  432, 19 
Pac.  798,  800. 

Selling  the  home  and  a  portion  of 
homestead,  and  then  building  another 
home  on  another  portion  of  the  home- 
stead and  removing  thereto,  does  not 
forfeit  the  homestead  in  ,  remainder. 
Lutz  v.  Eistine  &  Bund,  136  Iowa  684, 
112  N.  W.  818. 

Eeraoval  of  widow  and  children  to 
home  of  her  second  husband  on  remar- 
riage is  an  abandonment.  Kaes  ft 
Gross,  92  Mo.  647,  3  S.  W.  840,  1  Am. 
St.  Eep.  767.  _. 

Insanity  as  Affecting  Intent.-Where 
the  claimant  left  the  homestead  »y 
reason  of  fear  of  bodily  harm  intend- 
ing to  return,  an  abandonment  isnol 
shown  by  a  letter,  written  while  ina 
demented,  deranged  and  insane  conai. 
tion,  showing  that  he  did  not  intend 
to  return.  Blaley  V.  Blake,  153  Mo.  657, 
674,  55  S.  W.  288. 
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intention  of  making  his  residence  there,1  or  such  intention,  if  not 
existing  at  the  time,  subsequently  formed,  constitutes  an  abandonment 
of  the  homestead,2  even  though  no  new  homestead  be  acquired.3  The 
removal  of  the  husband,  however,  even  with  an  intent  to  abandon  does 
not  affect  the  homestead,  as  long  as  occupied  by  the  wife  and  family.4 
After  an  abandonment,  however,  a  subsequent  intention  to  return 
cannot  restore  the  former  homestead  until  accompanied  by  actual  re- 
sumption of  occupancy,5  and  then  cannot  prejudice  rights  of  third 


1.  Ga,— Knox  v.  Tow,  91  Ga.  367,  17 
S.  E.  654;  Jackson  v.  Du  Bose,  87  Ga. 
761,  13  S.  E.  916.  HI.— Carr  v.  Rising, 
62  HI.  14;  Cabeen  v.  Mulligan,  37  111. 
230,  87  Am.  Dec.  247.  Ky.— Marshall 
v.  Applegate,  10  Ky.  L.  Rep.  811,  10 
S.  W.  805.  Mo. — Stinde  v.  Behrens,  6 
Mo.  App.  309.  N.  O. — Baker  v.  Legget, 
98  N.  C.  304,  4  8.  B.  37;  Einley  V. 
Saunders,  98  N.  O.  462,  4  S.  E.  516. 
Onio.— Stewart  v.  Boyd,  6  Ohio  Dec. 
(Beprmt)  973.  Okla  —  Carter  v.  Pickett, 
39  Okla.  144,  134  Pac.  440.  Tex.— Smith 
v.  Uzzell,  56  Tex.  315;  Jordan  v.  God- 
man,  19  Tex.  273;  Trawick  v.  Harris, 
8  Tex.  312.  Va.— Wilkinson  v.  Merrill, 
87  Va.  513,  12  S.  E.  1015,  11  L.  E.  A. 
632;  Blose  v.  Bear,  87  Va.  177,  12  S.  E. 
294,  11  L.  E.  A.  705.  Wis.— Moore  v. 
Smead,  89  Wis.  558,  62  1ST.  W.  426. 

Removal  to  another  state  and  living 
there  for  seven  years,  without  explana- 
tion or  qualification,  is  sufficient  to 
authorize  a  finding  of  abandonment, 
though  original  removal  was  because  of 
destruction  of  residence.  Odum  v.  Men- 
afee,  11  Tex.  Civ.  App.  119,  33  S.  W. 
129. 

2.  la.— Maguire  v.  Hanson,  105  Iowa 
215,  74  N.  W.  776.  Neb.— Corey  v. 
Schuster,  44  Neb.  269,  62  N.  W.  470; 
Edwards  v.  Eeid,  39  Neb.  645,  58  N. 
W.  202,  42  Am.  St.  Eep.  607.  Tex. 
Sehwartzman  v.  Cabell  (Tex.  Civ.  App.), 
49  S.  W.  113;  Guinn  v.  Wynne  (Tex.  Civ. 
App.),  43  S.  W.  290;  Bell  v.  Greathouse, 
20  Tex.  Civ.  App.  478,  49  S.  W.  258; 
Odum  v.  Menafee,  11  Tex.  Civ.  App. 
119,  33  S.  W.  129. 

,  Duration  of  intention  of  not  return- 
ing after  once  being  formed,  is  im- 
material.   Cline  v.  Upton,  56  Tex.  319. 

3.  Ia._ Fyffe  v.  Beers,  18  Iowa  4,  85 
Am  Dec.  577;  Davis,  Moocly  &  Co.  v. 
Kelley,  14  Iowa  523.  Mo.— Haes  v. 
woss,  92  Mp.  647,  656,  3  S.  W.  840,  1 
Am.  St.  Eep.  767.  Tex.— Wynne  v.  Hud- 
son 66  Tex.  1,  17  S.  W.  110;  Woolfolk 
v.  JJicketB,  41  Tex.  358;  Beck  v.  Avin- 


dino,  29  Tex.  Civ.  App.  500,  68  S.  W. 
827;  Scottish-American  Mtg.  Co.  v. 
Scripture  (Tex.  Civ.  App.),  40  S.  W. 
210;  Moore  v.  Johnson,  12  Tex.  Civ. 
App.  694,  34  S.  W.  771. 

But  in  Massachusetts,  homestead 
rights  cannot  be  lost  by  abandonment 
until  a  new  homestead  is  acquired  else- 
where. Woodbury  v.  Buddy,  14  Allen 
1,  92   Am.  Dec.   731. 

4.  Ark.— Harris  v.  Eay,  107  Ark.  281, 
154  S.  W.  499.  la.— Lund  v.  Neeley,  67 
Iowa  97,  24  N.  W.  739;  Decorah  Sav. 
Bank  v.  Kennedy,  58  Iowa  454,  12  N. 
W.  479;  Griffin  v.  Shelly,  55  Iowa'  513, 
8  N.  W.  343.  Tex. — Taekaberry  v.  City 
Nat.  Bank,  85  Tex.  488,  22  S.  W.  151, 
299. 

Where  the  wife  joins  the  husband  in 
leaving  the  homestead,  and  the  husband 
does  not  intend  to  return,  the  home- 
stead is  abandoned,  whatever  the  wife  'a 
intention  may  be.  Kraemer  v.  Lamb, 
84  Minn.  468,  87  N.  W.  1024;  Williams 
v.  Moody,  35  Minn.  280,  28  N.  W.  510. 
But  see  Weatherington  v.  Smith,  77 
Neb.  363,  109  N.  W.  381,  13  L.  R.  A. 
(N.  S.)  430,  holding  that  neither  spouse 
can  abandon  the  homestead  for  the 
other  without  his  or  her  consent;  and 
this  is  true  though  the  wife  and  family 
accompany  the  husband  to  the  ne"w 
abode.  Blumer  v.  Albright,  64  Neb.  249, 
89  N.  W.  809. 

5.  Ky.— Carter,  Fisher  &  Co.  v.  Good- 
man, 11  Bush  228.  Mo. — Kaes  v.  Gross, 
92  Mo.  647,  3  S.  W.  840,  1  Am.  St.  Rep. 
767;  Smith  v.  Bunn,  75  Mo.  559.  Okla. 
Carter  v.  Pickett,  39  Okla.  144,  134  Pae. 
440. 

Locus  Poenitentiae. — Though  the  re- 
moval be  with  the  intention  of  not  re- 
turning, a  locus  poenitentiae  exists,  and 
a  return  and  resumption  of  possession 
before  the  rights  of  others  attach  pro- 
tects the  homestead.  Campbell  v.  Adair, 
45  Miss.  170;  Zimmer  v.  Pauley,  51  Wis. 
282,  8  N.  W.  219. 
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parties  arising  between  such  abandonment  and  resumption  of  pos- 
session.6 

(II.)  Where  Intention  to  Return.  —  (A.)1  In  General.  —  When  a  home- 
stead right  has  once  attached,  a  continuous  actual  occupation  is  nrt 
indispensable  for  its  preservation.  A  removal  therefrom  for  a 
temporary  purpose  and  with  the  intention  of  returning  and  again  oc- 
cupying it,  is  not  such  an  abandonment  as  will  forfeit  the  homestead ' 


6.  111.— Titman  v.  Moore,  43  111.  169. 
la.— Fyffe  v.  Beers,  18  Iowa  4,  85  Am. 
Deo.  577.  Ky. — Carter,  Fisher  &  Co.  v. 
Goodman,  11  Bush  228.  Mo. — Kaes  V. 
Gross,  92  Mo.  647,  3  S.  W.  840,  1  Am. 
St.  Eep.  767.  Tex. — Shepherd  v.  Cas- 
sidy,  20  Tex.  24,  70  Am.  Dee.  372. 

Such  resumption  of  possession  will 
Only  have  the  effect  of  giving  origin 
to  a  new  homestead  right,  bearing  date 
from  the  new  occupancy.  Kaes  v. 
Gross,  92  Mo.  647,  655,  3  S.  W.  840,  1 
Am.  St.  Eep.  767. 

7.  TJ.  S.— In  re  Harrington,  99  Fed. 
390;  In  re  Pope,  98  Fed.  722.  Ala. 
Metcalf  v.  Smith,  106  Ala.  301,  17  So. 
537;  ■  Fuller  v.  Whitlock,  99.  Ala.  411, 
13  So.  80;  Pollak  v.  Caldwell,  94  Ala. 
149,  10  So.  266;  Beckert  v.  Whitlock, 
83  Ala.  123,  3  So.  545.  Ark.— Harris  v. 
Bay,  107  Ark.  281,  154  S.  W.  499;  Stew- 
art v.  Pritchard,  101  Ark.  101,  141  S. 
W.  505,  37  L.  E.  A.  (N.  S.)  807;  Mont- 
gomery v.  Dane,  81  Ark.  154,  98  S.  W. 
715,  118  Am.  St.  Eep.  37;  Newton  V. 
Eussian,  74  Ark.  88,  85  S.  W.  407;  Gray 
v.  Patterson,  65  Ark.  373,  46  S.  W.  730, 
1119,  67  Am.  St.  Eep.  937;  Eobinson  v. 
Swearingen,  55  Ark.  55,  17  S.  W.  365; 
Euper  v.  Alkire  &  Co.,  37  Ark.  283.  Oal. 
Guiod  v.  Guiod,  14  Cal.  506,  76  Am. 
Dec.  440;  Moss  v.  Warner,  10  Cal.  296; 
Taylor  v.  Hargons,  4  Cal.  268,  60  Am. 
Dec.  606.  Colo. — Pierson  v.  Truax,  15 
Colo.  223,  25  Pae.  183.  Fla.— Matthews 
v.  Jeaele,  61  Fla.  686,  55  So.  865.  Ga. 
Willbanks  v.  TJntriner,  98  Ga.  801,  25 
S.  E.  841;  Harkins  v.  Arnold,  46  Ga. 
656;  Dearing  v.  Thomas,  25  Ga.  223. 
111.— Lynn  v.  Sentel,  183  111.  382,  55  N. 
E.  838,  75  Am.  St.  Eep.  110;  Moore 
v.  Flynn,  135  111.  74,  25  N.  E.  844;  Ken- 
ley  v.  Hudelson,  99  111.  493,  39  Am.  Eep. 
31;  Panton  v.  Manley,  79  111.  458;  Wig- 
gins v.  Chance,  54  111.  175;  Cipperly  v. 
Ehodes,  53  111.  346.  la. — Tyrrell  v. 
Shannon,  147  Iowa  184,  123  N.  W.  325; 
Lutz  v.  Eistine  &  Buml,  136  Iowa  684, 
112  N.  W.  818;  Eobinson  v.  Charleton, 
104  Iowa  296,  73  1ST.  W.  616;  Eeeseman 
V.  Davenport,  96  Iowa  330,  65  N.  W. 
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301;  Bradshaw  v.  Hurst,  57  Iowa  745, 

11  ,N.  W.  672.  Kan.— Shattuck  v. 
Weaver,  80  Kan.  82,  101  Pac.  649; 
Sloss  v.  Sullard,  63  Kan.  884,  65  Pae. 
658;  Palmer  O.  &  G.  Co.  v.  Parish,  61 
Kan.  311,  59  Pac.  640;  Osborne  &  Oo. 
v.  Shoonmaker,  47  Kan.  667,  28  Pae. 
711.  Ky. — American  Nat.  Bank  v.  Mat- 
thews, 124  S.  W.  811';  Central,  .etc. 
Asylum  v.  Craven,  98  Ky.  105,  33  S. 
W.  291,  56  Am.  St.  Eep.  323;  Hansford 
v.  Holden,  14  Bush  210;  McFarland  v. 
Washington,  12  Ky.  L.  Eep.  376,  14  S. 
W.  354.  La. — Hardesty  v.  Warner^  130 
La.  735,  58  So.  527;  Lyons  v.  Audry, 
106  La.  356,  31  So.  38,  87  Am.  St.  Eep. 
299,  55  L.  E.  A.  724;  Burch  v.  Mou- 
ton,  37  La.  Ann.  725.  Mass.— Pratt  v. 
Pratt,  161  Mass.  276,  37  N.  E.  435; 
Lazell  V.  Lazell,  8  Allen  575;  Dulanty 
v.  Pynchon,  6  Allen  510.  Mich.— Burk- 
hardt  v.  James  Walker  &  Son,  132  Mich. 
93,  92  N.  W.  778,  102  Am.  St.  Eep. 
386;  Hitchcock  v.  Misner,  111  Mich.  180, 
69  N.  W.  226;  Kaeding  v.  Joachim- 
stahl,  98  Mich.  78,  56  N.  W.  1101;  Earn 
v.  Nielson,  59  Mich.  380,  26  N.  W.  666. 
Miss. — Meacham  v.  Edmonson,  54  Miss. 
746;  Campbell  v.  Adair,  45  Miss.  170. 
Mo.— Duffey  v.  Willis,  99  Mo.  132,  12 
S.  W.  520;  Snodgrass  %  Copple,  131 
Mo.  App.  346,  111  S.  W.  845;  Victor  *. 
Grimmer,  118  Mo.  App.  592,  95  S.  W. 
274.  Neb.— Blumer  v.  Albright,  64  Neb. 
249,  89  N.  W.  809;  Corey  v.  Schuster, 
44  Neb.  269,  62  N.  W.  470.  N.  H. 
Austin  ».  Stanley,  46  N.  H.  51.  N.  0, 
Fulton  v.  Eoberts,  113  N.  C.  421,  18  S. 
E.  510.  N.  D— Smith  v.  Spafford,  It) 
N  D.  208,  112  N.  W.  965;  Edmonson  v. 
White,  8  N.  D.  72,  76  N.  W.  986.  Ohio. 
Jackson  v.  Eeid,  32  Ohio  St.  443;  Kelly 
v.  Duffy,  31  Ohio  St.  437;  Wetz  v.  Beard, 

12  Ohio  St.  431.  Okla,— Carter  v.  Pick- 
ett, 39  Okla.  144,  134  Pac.  440;  Ball  tj. 
Houston,  11  Okla.  233,  66  Pac.  358. 
Tenn— Mclnturf  v.  Woodruff  &  U.,  » 
Lea  671.  Tex.— Eollins  v.  O'Farrd.  " 
Tex.  90,  13  S.  W,  1021;  Graves  f- Ca™' 
bell,  74  Tex.  576,  12  S.  W.  238;  Kesser 
v.   Draub,  52   Tex.  575,  36  Am.  Eep, 
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even  though  the  removal  be  beyond  the  state,8  unless  a  statute  pro- 
vides otherwise.9  The  intention  to  return,  by  which  the  homestead 
rights  are  preserved  must  be  formed  at  the  time  the  removal  occurs.10 
"While  the  length  of  time  the  absence  is  prolonged  is  not  conclusive  of 
the  intent  to  return,11  yet  it  is  an  important  factor  in  determining 
same,"  and  if  continued  for  some  years  without  any  act  or  circum- 
stance indicating  an  intention  to  return,13  or  when  coupled  with  other 
facts,"  may  constitute  an  abandonment.    What  length  of  absence  will 


727:  Gaar,  Scott  &  Co.  v.  Burge,  49  Tex. 
OW.  App.  599,  110  S.  W.  181.  Utah. 
Anderson  v.  Davis,  18  Utah  200,  55 
Pac.  363;  Kimball  v.  Lewis,  17  Utah 
381,  53  Pae.  1037.  Vt.— Keyes  v.  Bump, 
59  Vt.  391,  9  Atl.  598.  Va.— Lindsay 
v.  Murphy,  76  Va.  428.  Wis.— Bartle 
v.  Bartle,  132  Wis.  392,  112  N.  W.  471 ; 
McDermott  v.  Kernan,  72  Wis.  268,  39 
K.  W.  537,  7  Am.  St.  Rep.  864;  Phillips 
V.  Boot,  68  Wis.  128,  31  N.  W.  712;  Jar- 
vais  v.  Moe,  38  Wis.  440.  Wyo. — Jones 
v.  Kepfora,  17  Wyo.  468,  100  Pac.  923. 

See  also,  Woolcut  v.  Lerdell,  78  Iowa 
668,  43  N.  W.  609,  wherein  the  removal 
■was  because  of  the  unfriendly  relations 
between  an  aged  father  and  his  son-in- 
law,  and  not  from  a  desire  or  purpose 
to  abandon  the  premises  as  a  home,  but 
merely  as  a  present  expedient. 

A  removal  from  the  homestead  does 
not  per  se  forfeit  the  homestead.  Lyons 
v.  Andry,  106  La.  356,  31  So.  38,  87 
Am.  St.  Bep.  299,  55  L.  B.  A.  724. 

8.  Ark— Harris  v.  Bay,  107  Ark.  281, 
154  S.  W.  499.  Miss.— Meaeham  v.  Ed- 
monson, 54  Miss.  746,  wherein  debtor 
went  to  live  with  relative  after  his 
property  was  taken  under  void  execu- 
tion. Tex.— Jones  v.  Bobbins,  74  Tex. 
615,  12  S.  W.  824;  Graves  v.  Campbell, 
74  Tex.  576,  12  S.  W.  238;  Gaar,  Scott 
&  Co.  v.  Burge,  49  Tex.  Civ.  App.  599, 
110  S.  W.  181.  Va.— Lindsay  v.  Mur- 
phy, 76  Va.  428. 

The  intermarriage  of  a  widow,  hav- 
ing a  homestead,  with  a  man  who  lived 
in  another  state  does  not  ipso  facto 
operate  as  an  abandonment  of  the  home- 
stead. Harris  v.  Bay,  •  107  Ark.  281, 
154  S.  W.  499. 

9.  Under,  the  Mississippi  statute 
(Code  1892,  §1981)  the'  removal  must  be 
by  reason  of  casualty  or  necessity,  and 
with  the  purpose  of  speedily  reoceupy- 
ing  same  as  soon  as  the  cause  is  re- 
moved (Moore  v.  Bradford,  70  Miss.  70, 
11  .?'  630;  Thompson,  Lampkin  &  Co. 
v.  Tillotson,  56  Miss.  36),  and  the  exist- 
ence of  the  intent  to  return    cannot 


affect  the  question  as  to  whether  the 
removal  was  by  reason  of  casualty  or 
necessity.  Both  must  exist  under  the 
statute  (Moore  v.  Bradford,  70  Miss. 
70,  11  So.  630).  The  fact  of  ceasing 
to  reside  on  the  homestead  in  the  ab- 
sence of  casualty  or  necessity  forfeits 
the  homestead.  Bennett  v.  Dempsey, 
94  Miss.  406,  48  So.  901,  136  Am.  St. 
Bep.  584;  Salter  v.  Embrey  (Miss.),  18 
So.  373;  Moore  v.  Bradford,  supra. 

10.  Ala. — Lehman,  Durr  &  Co.  v.  Bry- 
an, 67  Ala.  558.  Minn. — Donaldson  v. 
Lamprey,  2S  Minn.  18,  11  N.  W.  119. 
Mo.— Duffey  v.  Willis,  99  Mo.  132,  12 
S.  W.  520;  Kaes  v.  Gross,  92  Mo.  647, 
3  S.  W.  840,  1  Am.  St.  Bep.  767;  Smith 
v.  Bunn,  75  Mo.  559.  Okla. — Carter  v. 
Pickett,  39  Okla.  144,  134  Pac.  440. 

11.  la. — Repenn  v.  Davis,  72  Iowa 
548,  34  N.  W.  326;  Newman  v.  Frank- 
lin, 69  Iowa  244,  28  N".  W.  579;  Dun- 
ton  v.  Woodbury,  24  Iowa  74.  La. 
Lyons  v.  Andry,  106  La.  356,  31  So.  38, 
87  Am.  St.  Bep.  299,  55  L.  R.  A.  724. 
N.  D—  Smith  v.  Spafford,  16  N.  D.  208, 
112  N.  W.  965,  duration  or  length  of 
time  of  absence  not  of  controlling 
weight. 

See  6  Enct.  or  Ev.  542,  et  seq. 

12.  Ark.— Stewart  v.  Pritchard,  101 
Ark.  101,  141  S.  W.  505,  37  L.  R.  A. 
(N.  S.)  807.  la.— Perry  v.  Dillrance, 
86  Iowa  424,  53  N.  W.  280;  Dunton  *. 
Woodbury,  24  Iowa  74.  La. — Lyons  v. 
Andry,  106  La.  356/31  So.  38,  87  Am. 
St.  Rep.  299,  55  L.  R.  A.  724.  Mo. 
Kaes  v.  Gross,  92  Mo.  647,  656,  3  S. 
W.  840,  1  Am.  St.  Rep.  767. 

13.  la.— Perry  v.  Dillrance,  86  Iowa 
424,  53  N.  W.  280;  Wilson  v.  Daniels, 
79  Iowa  132,  44  N.  W.  246;  Dunton  v. 
Woodbury,  24  Iowa  74.  La. — Lyons  v. 
Andry,  106  La.  356,  31  So.  38,  87  Am. 
St.  Rep.  299,  55  L.  R.  A.  724.  Tex. 
Odum  v,  Menafee,  11  Tex.  Civ.  App. 
119,  33  S.  W.  129. 

14.  Lyons  v.  Andry,  106  La.  356,  31 
So.  38,  87  Am.  St.  Rep.  299,  55  L.  R.  A. 
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forfeit  the  right  depends  upon  the  circumstances  of  each  individual 
case.15 

(B.)  Removal  for  Health,  Business,  Pleasure,  or  Education  of  Chhj)reh 
Except  as  changed  by  statute,16  a  temporary  removal  from  the  home- 
stead, even  though  prolonged,  for  the  purpose  of  health,17  business18 


724;   Blackburn  v.  Lake   Shore   Traffic 
Co.,  90  Wis.  362,  63  N.  W.  289. 

15.  Ark. — Stewart  v.  Pritchard,  101 
Ark.  101,  141  S.  W.  505,  37  L.  K.  A. 
(N.  S.)  807.  la. — Wapello  County  v. 
Brady,  118  Iowa  482,  92  N.  W.  717. 
La. — Lyons  v.  Andry,  106  La.  356,  31 
So.  38,  87  Am.  St.  Rep.  299,  55  L.  R.  A. 
724. 

16.  See  statutes  of  various  states  and 
thf  following  cases:  Gilmore  v.  Brown, 
93  Miss.  63,  46  So.  840;  Collins  v. 
Bounds,  82  Miss.  447,  34  So.  355;  Culp 
v.  Wooten,  79  Miss.  503,  31  So.  1;  Camp- 
bell v.  Adair,  45  Miss.  170,  explained 
in  Thompson,  Lampkin  &  Co.  v.  Tillot- 
son,  56  Miss.  36. 

Taking  up  one's  residence  in  another 
state  at  the  direction  of  his  employer, 
where  he  did  not  return  upon  his  dis- 
charge, constitutes  an  abandonment. 
Salter  v.  Embrey  (Miss.),  18  So.  373. 

Under  an  early  Alabama  statute,  re- 
moval from  homestead,  though  under 
advice  of  physician  with  intent  to  re- 
turn, constituted  an  abandonment.  Stow 
v.  Lillie,  63  Ala.  257. 

17.  TJ.  S.— Hughes  v.  Newton,  89  Fed. 
213,  32  O.  O.  A.  193.  Ark.— Newton  v. 
Russian,  74  Ark.  88,  85  S.  W.  407; 
Wilks  v.  Vaughan,  73  Ark.  174,  83  S. 
W.  913;  Cray  v.  Patterson,  65  Ark.  373, 
46  S,  W.  730,  67  Am.  St.  Rep.  937.  Fla. 
Murphy  v.  Farquhar,  39  Fla.  350,  22 
So.  681.  HI.— Brokaw  v.  Ogle,  170  111. 
115,  124,  48  N.  E.  394;  Wright  v.  Dun- 
ning, 46  111.  271,  92  Am.  Dec.  257;  Wal- 
ters v.  People,  18  111.  194,  65  Am.  Dee. 
730.  Kan.— Sloss  v.  Sullard,  63  Kan. 
884,  65  Pac.  658;  Kansas  &  T.  Coal  Co. 
v.  Judd,  6  Kan.  App.  487,  50  Pac.  943. 
Ky. — Galloway  v.  Rowlett,  24  Ky.  D. 
Rep.  2503,  74  S.  W.  260;  Black  v. 
Black's  Admr.,  11  Ky.  L.  R.  378,  12 
S.  W.  147;  Davis  v.  Pritchard,  9  Ky. 
L.  Rep.  914,  7  S.'W.  549.  La.— Burch 
v.  Mouton,  37  La.  Ann.  725.  Neb. 
Weatherington  v.  Smith,  77  Neb.  363, 
109  N.  W.  381,  124  Am.  St.  Rep.  855, 
13  L.  R.  A.  (N.  S.)  430;  Blumer  v. 
Albright,  64  Neb.  249,  89  N.  W.  809. 
Okla.— Carter  ».  Pickett,  39  Okla.  144, 
134  Pac.  440.  Tex.— White  v.  Wadling- 
ton,  78  Tex.  159,  14  S.  W,  296;  Jones 
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v.  Bobbins,  74  Tex.  615,  12  S.  W.  824- 
Gibbs  v.  Hartenstein  (Tex.  Civ  Am) 
81  S.  W.  59;  Mealy  v.  Lipp,  16  Te£ 
Civ.  App.  163,  40  S.  W.  824.  Wis. 
Bartle  v.  Bartle,  132  Wis.  392,  112  N. 
W.  471;  Minnesota  Stoneware  Co.  v 
McOrossen,  110  Wis.  316,  85  N.  W 
1019,  84  Am.  St.  Rep.  927. 

18.  Ala.— Metcalf  v.  Smith,  106  Ala. 
301,  17  S*>.  537.  Ark.— Long.t;.  Hoffman, 
103  Ark.  574,  148  S.  W.  245;  Stewart 
v.  Pritchard,  101  Ark.  101,  141  S.  W. 
505,  37  L.  R.  A.  (N.  S.)  807;  Newton 
v.  Russian,  74  Ark.  88,  85  S.  W.  407; 
Wilks  v.  Vaughan,  73  Ark.  174,  83  S. 
W.  913.  111.— Moline  Plow  Co.  v.  Van- 
derhoof,  36  111.  App.  26.  Ky.-^Carroll 
v.  Dawson,  103  Ky.  736,  46  S.  W.  222; 
Ball  v.  Ramsey,  25  Ky.  L.  Rep.  1268, 
77  S.  W.  692.  La.— Burch  v.  Mouton, 
37  La.  Ann.  725.  Mich. — Bunker  v.  Pa- 
quette,  37  Mich.  79.  Minn.— Jaenicke 
v.  Fountain  City  D.  Co.,  106  Minn.  442, 
119  N.  W.  60.  Neb.— Weatherington  v. 
Smith,  77  Neb.  363,  109  N.  W.  381,  124 
Am.  St.  Rep.  855,  13  L.  R.  A.  (N.  S.) 
430;  Edwards  v.  Reid,  39  Neb.  645,  58 
N.  W.  202,  42  Am.  St.  Rep.  607.  Tex. 
Sanders  v.  Sheran,  66  Tex.  655,  2  S.  W. 
804;  McMillan  v.  Warner,  38  Tex.  410; 
Shepherd  v.  Cassidy,  20  Tex.  24,  70 
Am.  Dec.  372;  Franklin  v.  Coffee,  18 
Tex,  413,  70  Am.  Dec.  292;  McComas  ft 
Curtis  (Tex.  Civ.  App.),  130  S.  W.  594. 
Utah. — Bunker  v.  Coons,  21  Utah  164, 
60  Pac.  549,  81  Am.  St.  Rep.  680;  Kim- 
ball v.  Lewis,  17  Utah  381,  53  Pae. 
1037.  Va.— Lindsay  v.  Murphy,  76  Va. 
428.  Wis.— Herrick  v.  Graves,  16  Wis. 
157.  Can.— Hockin  v.  Whellams,  6  Mani- 
toba L.  R.  521. 

Illustrations. — A  removal  to  another 
place  during  claimant's  tenure  of  of- 
fice, with  the  intention  of  returning 
(Moline  Plow  Co.  v.  Vanderhoof,  36  HI. 
App.  26;  Mclnturf  v.  Woodruff  6  Co., 
9  Lea  (Tenn.)  671.  And  see  Mattrngly 
v.  Berry,  94  Ky.  544,  23  S.  W.  215), 
or  a  removal  for  the  purpose  of  seeking 
work  elsewhere  (Ark.— Robson  *. 
Hough,  56  Ark.  621,  20  S.  W.  W> 
Brown  v.  Watson,  41  Ark.  309.  ^ 
Hardesty  v.  Warner,  130  La.  735  58  So. 
527,    Neb,— Eckman  p,  Scott,  34  JNeo, 
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or  pleasure,19  or  for  the  purpose  of  educating  the  children,20  where 
there  is  no  intention  to  abandon  the  homestead,  will  not  forfeit  the 
exemption. 


817,  52  N.  W.  822),  or  seeking  another 
place  for  purposes  of  business  (Murphy 
f.  Farquhar,  39  Ela.  350,  22  So.  681; 
Farmer  e.  Hale,  14  Tex.  Civ.  App.  73, 
37  S.  W.  164,  to  practice  medicine),  or 
for  purposes  of  trade  (Wilts  v.  Vaugh- 
an,  73  Ark.  174,  83  8.  W.  913;  Robin- 
son f.  Swearingen,  55  Ark.  55,  17  S.  W. 
365;  Painter  v.  Steffen,  87  Iowa  171,  54 
N.  W;  229),  or  for  the  purpose  of  rais- 
ing crops  on  the  land  of  'another  (Mc- 
Farland  v.  Washington,  12  Ky.  L.  Eep. 
376,  14  S.  W.  354),  or  for  the  purpose 
of  disposing  of  a  stock  of  goods  (Quig- 
ley  v.  McEvony,  41  Neb.  73,  59  N.'W. 
767),  will  not  deprive  the  homestead 
claimant  of  his  right,  unless  it  be  appar- 
ent that  there  was  a  design  of  per- 
manent abandonment  (Murphy  v.  Far- 
quhar, 39  Fla.  350,  22  So.  681),  as  where 
a  debtor,  after  leaving  his  home  in  one 
town  moved  to  two  other  towns  in  suc- 
cession, engaging  first  in  one  business 
and  then  in  another  in  the  last  town  to 
which  he  moved  (Mattingly  v.  Berry,  94 
'  Ky.  544,  23  S.  W.  215),  or  where  a 
debtor  leaves  the  state  with  his  fam- 
ily, and  engages  in  an  extensive  busi- 
ness in  another  state,  in  which  case  he 
must  be  treated  as  having  abandoned 
his  homestead,  although  he  declares  his 
intention  to  return.  Crush  &  Fleeken- 
steen  v.  Stewart,  7  Ky.  L.  Eep.  825; 
.Williams  v.  Rose,  6  Ky.  L.  Eep.  517. 

Vague  Intention  To  Return. 
"Where  the  owner  of  a  house 
and  lot  voluntarily  removes  from 
it,  and  takes  up  another  residence  in 
the  same  town,  not  from  any  temporary 
necessity,  for  the  purpose  of  repairing 
the  homestead  or  otherwise,  but  with 
a  view  to  the  more  convenient  transac- 
tion of  business  elsewhere,  renting  the 
old  home  to  other  parties,  it  can  no 
longer  be  said  to  be  his  homestead,  and 
a  vague  intention  to  return  perhaps  at 
Borne  future  time  and  reside  there  again, 
would  not  make  it  such.  If  this  were 
not  so,  a  man  might  rent  his  home  here, 
remove  with  his  family  to  California, 
take  up  a  new  residence  there  with  a 
view^  to  enter  into  business  there  and 
acquire  a  fortune,  and  yet  retain  his 
exemption  here,  provided  he  intended  to 
return  here  and  reside  at  some  future 
pme,    Such  kinds  of  absence  as  are 


not  inconsistent  with  the  fact  that  the 
premises  still  remain  the  residence  of 
the  owner,  would  not  forfeit  the  ex- 
emption. But  where  the  residence  was 
actually  changed  and  the  old  home 
rented  for  hire,  the  exemption  ceased, 
because  the  homestead  ceased."  In  re 
Estate  of  Phelan,  16  Wis.  76.  See  also 
Donaldson  v.  Lamprey,  29  Minn.  18,  11 
N.  W.  119.  Compare  Eeilly  v.  Eeilly 
(111.),  26  N.  B.  604,  wherein  claimant 
rented  homestead  premises  and  removed 
to  another  part  of  city  with  intention 
of  returning  as  soon  as  city  was  large 
enough  to  enable  her  to  carry  on  her 
business  on  the  premises. 

19.  Ark. — Newton  v.  Eussian,  74 
Ark.  .  88,  85  S.  W.  407;  Wilks  v. 
Vaughan,  73  Ark.  174,  83  8.  W.  913; 
Eobinson  v.  Swearingen,  55  Ark.  55,  17 
S.  W.  365.  Fla. — Murphy  v.  Farquhar, 
39  Fla.  350,  22  So.  681.  La.^-Burch  v. 
Mouton,  37  La.  Ann.  725.  Neb. — Weath- 
erington  v.  Smith,  77  Neb.  363,  109  N. 
W.  381,  124  Am.  St.  Eep.  855,  13  L.  E. 
A.  (N.  S.)  430;  Blumer  v.  Albright,  64 
Neb.  249,  89  N.  W.  809;  Edwards  v. 
Eeid,  39  Neb.  645,  58  N.  W.  202,  42  Am. 
St.  Eep.  607.     • 

20.  HI.— Kenley  v.  Hudelson,  99  111. 
493,  39  Am.  Rep.  31.  la. — Eobinson  v. 
Charleton,  104  Iowa  296,  73  N.  W.  616; 
Morgan  v.  Eountree.  88  Iowa  249,  55 
N.  W.  65,  45  Am.  St.  Rep.  234;  Morris 
v.  Sargent,  18  Iowa  90.  Ky. — Cincinnati 
Leaf  Tobacco  Warehouse  Co.  v.  Thomp- 
son, 105  Ky.  627,  49  S.  W.  446;  Herring 
v.  Johnston,  24  Ky.  L.  Sep.  1940,  72  S. 
W.  793;  Herferth  v.  Zimmerman,  7  Ky. 
L.  Rep.  669  (while  son  learned  a  trade). 
Miss.— Oilmore  v.  Brown,  93  Miss.  63, 
46  So.  840;  Campbell  v.  Adair,  45  Miss. 
170,  explained  in  Thompson  v.  Tillotson, 
56  Miss.  36.  Neb. — Corey  v.  Schuster, 
44  Neb.  269,  62  N.  W.  470.  Okla. 
Womble  v.  Pike,  17  Okla.  122,  87  Pac. 
427.  Tex. — Eeinstein  v.  Daniels,  75  Tex. 
640,  13  S.  W.  21;  Clements  v.  Lacy,  51 
Tex.  150;  Thomas  v.  Williams  &  Bonner, 
50  Tex.  269;  Birdwell  v.  Burleson,  31 
Tex.  Civ.  App.  31,  72  S.  Wl  446  af. 
97  Tex.  626;  Aultman  v.  Allen,  12  Tex. 
Civ.  App.  227,  33  S.  W.  679  af.  93  Tex. 
678.  Wis.— Phillips  v.  Root,  68  Wis. 
128,  31  N.  W.  712. 
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(C.)   Absence  Due  to  Necessity  oe  Casualty Upon  the  princicle  that 

an  abandonment  implies  a  voluntary  act,  a  temporary  removal  by  rea- 
son of  necessity  or  casualty,21  such  as  by  reason  of  the  destruction  of 
the  building,22  poverty,23  absence  in  the  army,24  or  the  disturbed  con- 
ditions in  the  locality,25  does  not  constitute  an  abandonment.  Nor  does 
the  removal  of  the  husband  from  the  homestead  by  reason  of  his  con- 
finement in  the  penitentiary,26  or  by  reason  of  insanity  and  confinement 
in  an  insane  asylum  of  either  the  husband  or  wife,27  forfeit  the  home- 
stead. 


21.  Ark. — Montgomery  v.  Dane,  81 
Ark.  154,  98  S,  W.  715,  118  Am.  St.  Eep. 
37;  Gazole  i>.  Savage,  80  Ark.  249,  96 
S.  W.  981;  Newton  v.  Eussian,  74  Ark. 
88,  85  S.  W.  407;  Brown  v.  "Watson,  41 
Ark.  309.  Colo— Pierson  v.  Truax,  15 
Colo.  223,  25  Pae.  183.  HI.— Wright  v. 
Dunning,  46  111.  271,  92  Am.  Dec.  257; 
Cabeen-  v.  Mulligan,  37  111.  230,  87  Am. 
Dec.  247.  La. — Lyons  V.  Andry,  106  Da. 
356,  31  So.  38,  87  Am.  St.  Eep.  299,  55 
L.  E.  A.  724.  Miss. — Culp  v.  Wooten, 
79  Miss.  503,  31  So.  1.  Mo.— Leake  v. 
King,  85  Mo.  413;  Lawson  v.  Hammond, 
119  Mo.  App.  480,  94  S.  W.  313.  Tex. 
Speer  &  Goodnight  v.  Sykes,  102  Tex. 
451,  119  S.  W.  86,  132  Am.  St.  Eep.  896; 
Shepherd  v.  Cassiday,  20  Tex.  24,  70 
Am.  Dec.  372;  Mealy  v.  Lipp,  16  Tex. 
Civ.  App.  163,  40  S.  W.  824.  "Wash. 
Curry  v.  Wilson,  45  "Wash.  19,  87  Pae. 
1065.  Wis. — Herrick  v.  Graves,  16  Wis. 
157. 

The  word  "casualty"  evidently  re- 
fers to  some  sad  accident — as  fire  or 
flood,  or  some  social  or  family  disaster 
or  misfortune — which  causes  a  tempor- 
ary absence.  Necessity  may  embrace 
considerations  of  health,  or  travel,  or 
public  official  engagements,  or  even  a 
private  business  emergency  of  an  ex- 
ceptional and  temporary  character.  The 
two  words  may  fairly  imply  various 
other  events;  but  no  proper  construc- 
tion can  make  them  cover  an  indefinite 
abandonment  for  years  induced  by  the 
fact  that  the  owner  has  found  elsewhere 
a  location  deemed  mere  advantageous. 
Meyer  Bros.  Drug  Co.  v.  Ply  (Miss.), 
63  So.  227. 

22.  Ark. — Gazole  v.  Savage,  80  Ark. 
249,  96  S.  W.  981;  Newton  v.  Eussian, 
74  Ark.  88,  85  S.  W.  407.  111.— Howard 
v.  Logan,  81  111.  383.  Kan. — Moses  v. 
White,  6  Kan.  App.  558,  51  Pae.  622. 
La. — Lyons  v.  Andry,  106  La.  356,  31 
So.  38,  87  Am.  St.  Eep.  299,  55  L.  E. 
A.  724.  Mich.— Woodward  v.  Till,  1 
Mich.  (N.  P.)  210.    Minn.— Stewart  v. 
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Ehoades,  39  Minn.  193,  39  N.  W.  141. 
Ohio.— Kelly  v.  Duffy,  31  Ohio  St.  437! 

Loss  of  insurance  money  in  specula- 
tion can  not  affect  above  rule. — Howard 
v.  Logan,  81  111.  383.  This  is  true 
though  land  is  rented  for  a  term  of 
years,  where  the  lessor  reserves  privi- 
lege of  retaking  property  whenever  she 
is  ready  to  rebuild.  Gazole  f.  Savage, 
80  Ark.  249,  96  S.  W.  981. 

That  the  husband  deserted  his  wife 
within  a  few  months  after  an  enforced 
removal  from  the  homestead  by  reason 
of  the  destruction  of  the  residence  does 
not  raise  a  presumption  of  abandon- 
ment. Newton  v.  Eussian,  74  Ark.  88, 
85  S.  W.  407. 

23.  Mich. — Karn  v.  Nielson,  59  Mich. 
380,  26  N.  W.  666.  Mo— Snodgrass  «. 
Copple,  131  Mo.  App.  346,  111  S.  W.  845. 
Tex. — Mealy  v.  Lipp,  16  Tex.  Civ.  App. 
163,  40  S.  W.  824. 

24.  Henderson  v.  Ford,  46  Tex.  627. 

25.  Moss  v.  Warner,  10  Cal.  296 
(danger  from  Indians) ;  Leake  v.  King, 
85  Mo.  413  (forced  to  leave  state  by 
conditions  just  after  close  of  Civil 
War) . 

26.  Withers  v.  Love,  72  Kan.  140,  83 
Pae.  204,  3  L.  E.  A.  (N.  S.)  514;  Lind- 
sev  v.  Holly  (Miss.),  63  So.  222.  _ 

This  is  true  though  the  wife  be  in  aa 
insane  asylum  and  the  minor  children 
leave  the  homestead.  Withers  v.  Love, 
72  Kan.  140,  83  Pae.  204,  3  L.  E.  A.  (N. 
S.)  514. 

Failure  to  take  up  his  residence  on 
the  homestead  after  his  release  where 
he  states  he  does  not  intend  to  return 
to  the  homestead  is  an  abandonment. 
Lindsey  v.  Holly  (Miss.),  63 i  So.  222. 

27.  la.— Way  v.  Seott,  118  Iowa  l»f, 
91  N.  W.  1034.  Kan— Withers  v.  Love, 
72  Kan.  140,  83  Pae.  204,  3  L R.  A.  ("■ 
S.)  514.  Ky.-Holburntf.  Handlers 
Admr..  114  Ky.  831,  71  S.W.  940;  Cen- 
tral Ky.  L.  Asylum  v.  Craven,  98 *.. 
105,  32  S.  W.  291,  56  Am.  St.  ^ 
National  Loan,  etc.  Assn.  ft  Malonej, 
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Decree  of  Court.  —  A  surrender  of  possession  in  obedience  to  a  decree 
of  court  does  not  constitute  an  abandonment  of  the  homestead.28 

(HI.)  Conditional  Intent  to  Return  or  Abandon.  —  There  is  no  abandon- 
ment where  the  claimant  leaves  his  homestead  with  only  a  conditional 
intent  to  change  his  residence,29  as  where  there  is  an  intent  to  aban- 
don provided  he  can  sell,30  or  where  there  is  merely  a  conditional  in- 
tention to  acquire  a  new  home  ;S1  but  where  there  is  no  present  intention 
of  returning,  there  being  merely  a  contingent  intention  of  returning 
upon  the  happening  or  not  happening  of  a  particular  event,  there  is 
an  abandonment.38 


22  Ky.  L.  Eep.  1094,  60  S.  W.  12.  Neb. 
Whitford  v.  Kinzel,  92  Neb.  373,  138  N. 
W.  597;  Weatherington  v.  Smith,  77 
Neb.  363,  109  N.  W.  381,  124  Am.  St, 
Eep.  855,  13  L.  E.  A.  (N;  S.)  430.  Tex. 
Flynn  v.  Hancock,  35  Tex.  Civ.  App. 
395,  80  S.  W.  245. 

That  the  husband,  after  his  wife  was 
adjudged  insane,  took  his  meals  at  his 
father's  home  and  slept  there  part  of 
the  time  is  not  an  abandonment.  Cen- 
tral, etc.  Asylum  v.  Craven,  98  Ky.  105, 
32  S.  W.  291,  56  Am.  St.  Eep.  323. 

The  removal  of  the  wife  from  the 
homestead  while  she  was  insane  and  un- 
der treatment  for  the  mental  disorder 
is  not  an  abandonment  though  the  wife 
intended  to  abandon  same.  Weather- 
ington  v.  Smith,  77  Neb.  363,  109  N. 
W.  381,  124  Am.  St.  Eep.  855,  13  L.  E. 
A.  (N.  S.)  430. 

28.  Kuttner  v.  Haines,  135  HI.  382, 
25  N.  E.  752,  25  Am.  St.  Eep.  370.  But 
see  Mudd  v.  Clement,  5  Ky.  L.  Eep.  422, 
holding  removal  after  a  void  order  of 
court  appointing  receiver  to  take  pos- 
session of  property  pending  foreclosure 
action,  and  failure  to  assert  claim  for 
eleven  years  constitutes  an  abandon- 
ment. 

29.  El,— Imhoff  v.-  Lipe,  162  111.  282, 
44  N.  E.  493;  Potts  v.  Davenport,  79  111. 
455;  Smith  v.  People,  44  111.  16.  la. 
Painter  v.  Steffen,  87  Iowa  171,  54  N. 
W.  229.  Miss.— Walton  v.  Walton,  76 
Miss.  662,  25  So.  166,  71  Am.  St.  Eep. 

A  mere  vague  intention  to  return 
some  time  in  the  indefinite  future,  is 
not  sufficient  to  preserve  the  homestead, 
^ldson  *  Lamprey,  27  Minn.  18,  20, 

ifi  m-  ■  119;  In  re  Estate  of  Phelan, 
lb  Wis.  76. 

Bemoval  to  another  piece  of  property 
Wth  intent  of  sellino-  same  at  an  ad- 
duced  r-iw.,    8„rt    th„n    rPtllTrlil,g  t0 

is  not  an  abandonment  es- 


pecially where  he  later  cancelled  eon- 
tract  of  purchase  of  the  new  property 
and  returned  to  the  homestead.  Ball  v. 
Eamsey,  25  Ky.  L.  Eep.  1268,  77  S. 
W.  692. 

Eemoval  from  premises  with  inten- 
tion to  return  when  the  children  of 
claimant  married  did  not  constitute  an 
abandonment  in  McDermott  v.  Reman, 
72  Wis.  268,  39  N.  W.  537,  7  Am.  St. 
Eep.  864. 

30.  Gregory  v.  Oates,  92  Ky.  532,  18 
S.  W.  231;  Newton  v.  Calhoun,  68  Tex. 
451,  458,  4  S.  W.  645;  Sanders  v.  Sheran, 
66  Tex.  655,  2  S.  W.-  804;  Gouhenant  V. 
Cockrell,  20  Tex.  96;  Cox  v.  Harvey,  1 
Posey  Unrep.  Gas.  (Tex.)  268. 

81.  111.— Palmer  v.  Eiddle,  197  111. 
45,  64  N.  E.  263;  Cobb  v.  Smith,  88  111. 
199;  Ives  v.  Mills,  137  111.  73,  87  Am. 
Dec.  238;  Kitchell  v.  Burgwin,  21  111. 
40.  Kan. — Palmer  Oil,  etc.  Co.  v.  Par- 
ish, 61  Kan.  311,  59  Pae.  640.  Tex. 
Franklin  v.  Coffee,  18  Tex.  413,  70 
Am.  Dec.  292. 

32.  U.  S.— In  re  Flannagan,  117  Fed. 
695.  Ala. — Lehman  v.  Bryan,  67  Ala. 
558,  if  wife's  health  improved.  Ark. 
Wolf  v.  Hawkins,  60  Ark.  262,  29  S.  W. 
892.  HI.— Kloss  v.  Wylezalek,  207  111. 
328,  69  N.  E.  863,  99  Am.  St.  Eep.  220; 
Cobb  v.  Smith,  88  111.  199;  Cabeen  v. 
Mulligan,  37  111.  230,  87  Am.  Dec.  247. 
la. — Conway  v.  Nichols,  106  Iowa  358, 
76  N.  W.  681,  68  Am.  St.  Eep.  311  (in- 
tent to  return  if  he  could  not  sell 
home) ;  Kimball  v.  Wilson,  59  Iowa  63S, 
13  N.  W.  748  (if  owner  could  make  liv- 
ing at  some  other  business).  La. — Em- 
bry  v.  Jackson  Parish  Bank,  125  La.  116, 
51  So.  87.  Miss. — Bennett  v.  Dempsev, 
94  Miss.  406,  48  So.  901,  136  Am.  St. 
Eep.  584;  Thompson,  Lampkin  &  Co.  r, 
Tillotson,  56  Miss.  36.  Okla. — Carter  v. 
Pickett,  39  Okla.  144, 134  Pac.  440.  Tex. 
Hill  v.  Hill.  85  Tex.  103,  19  S.  W.  1016- 
Warren  v.  Kohr,  26  Tex.  Civ.  App.  331, 
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e.  By  Acquisition  of  New  Homestead  or  Residence.  —  (I.)  in  General 
Since  a  person  can  have  but  one  homestead  at  the  same  time  upon 
acquiring  a  new  homestead,  the  old  is  necessarily  abandoned/"3  Though 
less  evidence  than  the  acquisition  of  a  new  homestead  sometimes  shows 
an  abandonment,34  it  can  only  be  upon  the  most  clear  and  conclusive 
facts  of  abandonment,  with  an  intention  not  to  return.35    Merely  to 


64  S.  W.  62,  aff.  95  Tex.  689;  Hull  v. 
Naumberg,  1  Tex.  Civ.  App.  132,  20 
S.  W.  1125.  Wis.— Jarvais  v.  Moe,  38 
"Wis.  440,  448,  removal  for  establishing 
and  keeping  hotel  until  he  could  rent  or 
sell  it. 

Illustrations. — A  removal  with  no  pur- 
pose to  return  unless  the  claimant  fails 
to  pay  for  the  new  place  (Bennett  v. 
Dempsey,  94  Miss.  406,  48  So.  901,  136 
Am.  St.  Rep.  584),  or  with  intention  to 
resume  business  "as  soon  as  able" 
(Hill  v.  Hill,  85  Tex.  103,  19  S.  W. 
1016-;  Shryoek  &  Rowland  v.  Latimer,  57 
Tex.  674)  will  not  preserve  the  exemp- 
tion. Likewise  an  intention  of  return- 
ing "if  he  quit  business"  does  not 
evince  an  actual  or  present  intention  of 
returning,  where  there  is  nothing  to 
show  he  intended  to  quit  business.  Wolf 
v.  Hawkins,  60  Ark.  262,  29  S.  W.  892. 

33.  Ala. — Porter  v.  Harrison,  124 
Ala.  296,  27  So.  302.  Ark.— Wilmoth  v. 
Gossett,  71  Ark.  594,  76  S.  W.  1073; 
"Wolf  v.  Hawkins,  60  Ark.  262,  29  S.  W. 
892.  la.— Davis,  Moody  &  Co.  v.  Kelley, 
14  Iowa  523.  Kan. — McAlpine  v.  Pow- 
ell, 44  Kan.  411,  24  Pae.  353;  Atchison 
Sav.  Bank  v.  Wheeler's  Admr.,  20  Kan. 
625;  Fessler  v.  Haas,  19  Kan.  216.  Mich. 
Wheeler  v.  Smith,  62  Mich.  373,  28  N". 
W.  907.  Minn. — Donaldson  *.  Lamprey, 
29  Minn.  18,  11  1ST.  W.  119.  Miss.— Ben- 
nett v.  Dempsey,  94  Miss.  406,  48  So. 
901,  136  Am.  St.  Eep.  584;  Thorns  V. 
Thorns,  45  Miss.  263.  Mo. — Rouse  v. 
Caton.  168  Mo.  288,  67  S.  W.  578,  90 
Am.  St.  Rep.  456;  Rose  v.  Smith,  167 
Mo.  81,  66  S.  W.  940;  Kaes  v.  Gross,  92 
Mo.  647,  3  S.  W.  840,  1  Am.  St.  Rep. 
767.  N.  H.— Gerrish  v.  Hill,  66  N.  H. 
171;  Wood  v.  Lord,  51  N.  H.  448;  Nims 
v.  Bigelow,  45  N.  H.  343 ;  Horn  v.  Tufts, 
39  N.  H.  478.  Okla.— Northwest 
Thresher  Co.  v.  McCarroll,  30  Okla. 
25,  118  Pac.  352,  1913  B,  Ann.  Cas. 
1145n.  Tex. — Weaver  v.  Nugent,  72  Tex. 
272,  10  S.  W.  458,  13  Am.  St.  Rep.  792; 
Slavin  v.  Wheeler,  61  Tex.  654;  Thorn 
v.  Dill,  56  Tex.  145;  Woolfolk  v.  Rick- 
etts,  48  Tex.  28;  s.  c.  41  Tex.  358;  Alli- 
son v.  Shilling,  27  Tex.  450,  86  Am.  Dec. 
622;  Stewart  v.  Mackay,  16  Tex.  56,  67 
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Am.  Dec.  609;  Alvord  Nat.  Bank  v. 
Ferguson  (Tex.  Civ.  App.),  126  S.  W. 
622;  Eussell  v.  Nail,  2  Tex.  Civ.  App 
60,  20  S.  W.  1006,  23  S.  W.  901.  Vt. 
Howe  v.  Adams,  28  Vt.  541.  Wis. 
Blackburn  v.  Lake  Shore  T. .  Co.,  90 
Wis.  362,  63  N.  W.  289;  Sehoffen  ». 
Landauer,  60  "Wis.  334,  19  N.  W.  95. 

Filing  notice  of  claim  under  a  statute 
authorizing  it  (see  infra,  I,  I,  3,  i)  will 
not  preserve  the  homestead  where  a 
new  one  has  been  acquired  (Donaldson 
v.  Lamprey,  29  Minn.  18,  11  N.  W. 
119);  nor  will  the  leaving  of  his  house- 
hold furniture  at  the  old  homestead 
preserve  the  same  where  the  claimant 
in  fact  acquires  another.  Donaldson  v. 
Lamprey,  29  Minn.  18,  11  N.  W.  119. 

34.  Tex.— Wynne  v.  Hudson,  66  Tex. 
1,  17  S.  W.  110;  Gouhenant  v.  Ooekrell, 
20  Tex.  96;  Shepherd  v.  Cassiday,  20 
Tex.  24,  70  Am.  Dee.  372;  Beck  v.  Avin- 
dino,  29  Tex.  Civ.  App.  500,  68  S.  W. 
S27.  Va. — Oppenheimer  «.  Howell,  76 
Va.  218.  Wis.-^rarvais  v.  Moe,  38  Wis. 
440. 

New  Residence. — A  person,  having  ac- 
quired a  new  residence,  although  not  a 
homestead,  cannot  be  permitted  to  in- 
sist upon  the  homestead  right,  to  defeat 
a  deed"  or  mortgage  executed  by  him 
while  occupying  such  newly  acquired 
residence,  and  which  fails  to  release 
the  benefit  of  the  act,  unless  it  dearly 
appears  that  the  new  residence  was  only 
temporary.  Titman  v.  Moore,  43  HI. 
169. 

Change  of  Location  of  House.— By 
moving  from  one  lot  to  another  a  dwell- 
ing-house constituting  part  of  a  home- 
stead, the  homestead  interest  in  the 
house  is  not  lost,"  where  the  owner  and 
his  family  live  in  it  while  it  is  being 
moved,  abandon  the  old  location,  and  in 
the  new  location  continue  to  occupy  the 
house  as  their  homestead.  (Sty  Sav. 
Bank  v.  Thompson,  91  Neb.  628,  13b  a. 
W.  992,  41  L.  E.  A.  (N  S.)  89. 

35.  Gouhenant  v.  Ooekrell,  20  lex. 
96;  Shepherd  v.  Cassiday,  20  Tex.  24,  '« 
Am.  Dec.  372;  "Wiener  v.  Zweib  (!«•. 
Civ.  App.),  128  S.  W  699;  ThigP*  * 
Russell,  55  Tex.  Civ.  App.  211,  H»  D- 
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occupy  another  home  than  the  homestead  for  temporary  purposes,  does 
not  constitute  an  abandonment.3'' 

(II.)  Removal  and  Voting  at  New  Residence.— Even  where  one  exer- 
cises during  the  time  of  temporary  absence  from  the  homestead,  the 
rights  of  citizenship  at  another  place,  such  as  voting,  this  does  not 
necessarily  imply  an  abandonment  of  the  homestead,37  but  is  to  b.e  con- 
sidered in  determining  whether  the  homestead  was  left  temporarily 
or  permanently,38  and  in  connection  with  other  circumstances  may 
show  an  abandonment.39 

d.  By  Termination  of  Family  Relation-.  —  "Where  the  homestead  is 
considered  as  existing  for  the  benefit  of  the  family  simply/0  the  right 
to  it  ceases,  when  the  family  relation  ceases,  by  death  or  removal.11 
But  where  it  is  for  the  benefit  of  the  debtor  as  well  as  the  family,  it 


W.  1080;  Baum  v.  Williams,  16  Tex.  Civ. 
App.  407,  41  S.  W.  840. 

Evidence  must  be  undeniably  clear 
and  beyond  almost  the  shadow,  at  least 
of  all  reasonable  ground  of  dispute  that 
there  has  been  a  total  abandonment 
with  an  intention  not  to  return  and 
claim  the  exemption.  Gouhenant  v. 
Cockrell,  20  Tex.  96;  Shepherd  v.  Cassi- 
day,  20  Tex.  29,  70  Am.  Dec.  372. 

36.  Wood  i^Lord,  51  N.  H.  448.  See 
supra,  I,  I,  3  b,  (II) . 

37.  Ark.— Harris  v.  Ray,  107  Ark. 
281,  154  S.  W.  499.  OaL— Porter  v. 
Chapman,  65  Cal.  365,  4  Pac.  237.  HI. 
Imhoff  v.  Lipe,  162  111.  282,  44  N.  E. 
493;  Jackson  v.  Sackett,  146  111.  646,  35 
N.  E.  234;  MyeTS  v.  Elliott,  101  111.  App. 
86.  la.— Rand  L.  Co.  v.  Atkins,  116 
Iowa  242,  89  N.  W.  1104;  Robinson  v. 
Charleton,  104  Iowa  296,  73  N.  W.  616; 
Benhow  v.  Boyer,  89  Iowa  494,  56  N.  W. 
544;  Painter  v.  Steffen,  87  Iowa  171,  54 
N.  W.  229  (giving  residence  there  for 
federal  census).  Kan.— -Osage  Mere.  Co. 
v.  Blanc,  79  Kan.  356,  99  Pac.  601.  Ky. 
Cincinnatti,  etc.  Co.  v.  Thompson,  105 
Ky.  627,  49  S.  W.  446;  Campbell  v.  Pot- 
ter, 16  Ky.  L.  Rep.  535,  29  S.  W.  139. 
Miss.— Gilmore  v.  Brown,  93  Miss.  63, 
46  So.  840.  Neb.— Corey  v.  Schuster,  44 
Neb.  269,  62  N.  W.  470;  Mallard  v.  First 
Nat.  Bank,  40  Neb.  784,  59  N.  W.  511; 
Dennis  v.  Omaha  N.  Bank,  19  Neb.  675, 
28  N.  W.  512.  Tex.— Graves  v.  Camp- 
bell, 74  Tex.  576,  12  S.  W.  238;  Sanders 
«■.  Sheran,  66  Tex.  655,  2  S.  W.  804. 
Wis.— Minnesota  S.  Co.  v.  MeCrossen, 
HO  Wis.  316,  85  N.  W.  1019,  84  Am.  St. 
Bep.  927.  ' 

But  see  Ross  *.  Hellyer,  26  Fed.  413. 

38.  Ark.— Harris  v.  Ray,  107  Ark. 
-«,  154  S.  W.  499.  HI.— Jackson  v.  Sack- 
ett, 146  III.  646,  35  N.  E.  234;  Cobb  V, 


Smith,  88  111.  199.  Minn.— Donaldson 
v.  Lamprey,  29  Minn.  18,  11  N.  W.  119. 
Miss. — Gilmore  v.  Brown,  93  Miss.  63, 
46  So.  840.  Tex. — Graves  v.  Campbell, 
74  Tex.  576,  12  S.  W.  238.  Wis.— Min- 
nesota Stoneware  Co.  v.  MeCrossen,  110 
Wis.  316,  85  N.  W.  1019,  84  Am.  St. 
Rep.  927. 

39.  U.  S.— Ross  v.  Hellyer,  26  Fed. 
413.  Fla. — McGregor  v.  Kellum,  50  Fla. 
581,  39  So.  697;  Murphy  v.  Farquhar,  39 
Fla.  350,  22  So.  681.  HI. — Jackson  v. 
Sackett,  146  111.  646,  35  N.  E.  234;  Cobb 
v.  Smith.  88  111.  199;  Titman  v.  Moore, 

43  111.  169.  la. — Conway  v.  Nichols,  106 
Iowa  358,  76  N.  W.  681,  68  Am.  St.  Rep. 
311;  Benbow  v.  Boyer,  89  Iowa  494,  56 
N.  W.  544;  Cotton  v.  Hamil,  58  Iowa 
594,  12  N.  W.  607.  Kan. — Mosteller  v. 
Readhead,  6  Kan.  App.  512,  50  Pac.  948. 
Ky. — Smith  v.  Mattingly,  11  Ky.  L. 
Rep.  975,  13  S.  W.  719.  Mich.— Hoffman 
v.  Buschman,  95  Mich.  538,  55  N.  W. 
458.  Miss. — Thompson,  Lampkin  &  Co. 
v.  Tillotson,  56  Miss.  36  distinguished,  in 
Gilmore  v.  Brown,  93  Miss.  63,  46  So. 
S40.  Neb. — Flynn  v.  Riley,  60'  Neb.  491, 
83  N.  W.  663.  Tex.— Kutch  v.  Halley, 
77  Tex.  220,  14  S.  W.  32;  Griffin  v.  Me- 
Kinney,  25  Tex.  Civ.  App.  432,  62  S.  W. 
78. 

See  6  Enct.  of  Ev.  545  et  seq. 

40.  As  to  purpose  and  object  of 
homestead  exemption,  see  supra,  I,  A. 

41.  See  the  following  cases:  CaL 
Santa  Cruz  Bank  v.  Oooper,  56  Cal.  339; 
Revalk  v.  Kraemer,  8  Cal.  66,  68  Am. 
Dee.  304.  Fla. — Matthews  v.  Jeacle,  61 
Fla.  686,  55  So.  865;  Herrin  v.  Brown, 

44  Fla.  782,  33  So.  522,  103  Am.  St. 
Rep.  182.  Ga. — Johnson  v.  Little,  90  Ga. 
781,  17  S.  E.  294;  Rutledge  v.  McFar- 
land,  75  Ga.  774,  aff.  Gresham  v.  John- 
eon,  70  Ga.  631;  Wright  v.  James,  64 
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is  not  terminated  by  the  loss  of  the  family  either  through  death  or 
removal,  where  the  householder  still  resides  at  his  old  home.42    But 


Ga.  533;  Benedict,  Hall  &  Co.  v.  Webb, 
51  Ga.  348.  la. — Gaar,  Scott  &  Co.  v. 
Wilson,  88  N.  W.  332,  following  Puller- 
ton  «.  Sherrill,  114  Iowa  511,  87  N.  W. 
419,  reviewing  authorities.  La. — Galli- 
gar  v.  Payne,  34  La.  Ann.  1057.  Miss. 
Hill  v.  Franklin,  54  Miss.  632.  Ohio. 
Cooper  v.  Cooper,  24  Ohio  St.  488.  S.  C. 
Trimmiar  v.  Wdnsmith,  41  S.  C.  109,  19 
S.  E.  283. 

As  said  in  Hill  v.  Franklin,  54  Miss. 
•  632:  "The  homestead  exemption  is  a 
privilege,  rather  than  an  estate.  For 
the  benefit  of  the  family,  the  law  ex- 
empts the  home  of  the  family'  from  the 
burden  that  rests  on  all  other  property 
of  being  appropriated  to  the  debts  of 
the  owner.  The  immunity  depends  on 
two  contingencies:  First,  occupancy  as 
a  home;  second,  that  the  owner  shall 
have  a  family.  When  either  ceases, 
the  exemption  is  at  an  end.  There  can 
be  no  more  reason  for  holding  that  a 
man  who  has  lost  his  family  shall  con- 
tinue to  preserve  an  exempt  homestead 
because  he  once  had  a  family,  than  for 
saying  the  house  which  has  onee  been 
exempt  while  occupied  as  a  homestead 
shall  continue  to  be  exempt  although 
totally  abandoned  as  a  residence.  It  is 
as  illogical  to  say  that  the  exemption 
shall  continue  to  be  exempt  although 
totally  abandoned  as  a  residence.  It  is 
as  illogical  to  say  that  the  exemption 
shall  continue  after  the  family  has 
ceased  as  to  say  that  it  can  exist  be- 
fore a  family  comes  into  existence.  It 
will  not  be  pretended  that  a  man  could 
claim  a  homestead  upon  the  ground  that 
he  intended  to  have  a  family.  How  can 
it  be  said  with  more  reason  that  he  is 
entitled  to  one  because  he  formerly  had 
a  family?  The  exemption  is  given  to 
enable  the  owner  to  meet  and  discharge 
the  burden  of  supporting  the  family. 
When  the  family  does  not  exist  there  is 
no  burden,  and  there  can  be  no  exemp- 
tion. The  exemption  depending  on  the 
burden,  it  must  be  wholly  immaterial 
whether  the  latter  once  existed  and  has 
ceased,  or  whether  'it  never  existed  at 
all." 

Contra,  Weaver  v.  First  Nat.  Bank  of 
Chicago,  76  Kan.  540,  94  Pac.  273,  123 
Am.  St.  Pep.  155,  16  L.  P.  A.  (1ST.  S.) 
110,  overruling  Ellinger  v.  Thomas,  64 
Kan.  180,  67  Pac.  529,  and  holding  that 
although   under    the  provision   of   the) 
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'Kansas  constitution  that  "a  homestead 
.  .  .  occupied  as  a  residence  hy  the 
family  of  the  owner  .  .  .  shall  be  ex- 
empted from  foreedsale  under  any  pro- 
cess of  law,"  a  right  to  exemption  can- 
not originate  without  the  existence  of  a 
family,  of  a  household  consisting  of 
more  than  one  person,  yet,  when  the 
homestead  character  has  once  attached, 
it  may  persist  for  the  benefit  of  a  single 
individual  (either  the  husband  or  the 
wife)  who  is  the  sole  surviving  member 
of  the  family. 

Unmarried  Person.— Under  statutes 
authorizing  an  unmarried  person  to  hold 
a  homestead  only  where  he  has  the 
care  and  maintenance  of  one  or  more 
designated  persons,  upon  the  dissolu- 
tion of  such  relation  by  death  or  the 
majority  of  the  minor  dependent  chil- 
dren, the  homestead  ceases.  Santa  Cruz 
Sav.  Bank  v.  Cooper,  56  Cal.  339,  (chil- 
dren arriving  at  majority);  Eevalk  v. 
Kraemer,  8  Cal.  66,  68  Am.  Dec.  304, 
But  see  Both  v.  Insley,  86  Cal.  134,  24 
Pac.  853,  wherein  it  was  contended  that 
the  homestead  of  a  son  became,  liable 
after  the  death  of  his  mother  who  had 
previously  thereto  been  dependent  upon 
him.  The  court  said:  "The  decisions 
in  Revalk  p.  Kraemer,  8  Cal.  73,  68  Am. 
Dec.  304,  and  Santa  Cruz  Bank  v.  Coop- 
er, 56  Cal.  340,  cited  by  the  appellant  jn 
support  of  his  contention,  are  not  in 
point.  At  the  time  they  were  made, 
section  1265  of  the  Civil  Code,  as 
amended  in  1880,  was  not  the  law.  That 
section,  at  the  time  the  declaration  of 
homestead  under  consideration  was 
made,  read  and  now  reads:  'Prom  and 
after  the  time  the  declaration  is  filed 
for  record,  the  premises  therein  de- 
scribed constitute  a  homestead.  .  .  ■ 
.  .  .  Under  the  plain  language  of  the 
statute  just  quoted,  it  would  appear  that 
when  the  homestead  was  once  declared, 
it  remained  as  such,  always  exempt 
from  forced  sale  as  against  any  liabil- 
ity of  the  owner,  except  as  provided  in 
the  provisions  of  the  title  of  which  it 
was  a  part."  .. 

Where  the  family  consists  ox  wue 
and  grandchild,  the  death  of  the  former 
does  not  terminate  the  homestead.  Hall 
v.  Matthews,'  68  Ga.  490.  See  also  Pant 
v.  Gist,  36  S.  C.  576,  15  S.  E.  721. 

42.  See  the  following  cases:  AK. 
Baldwin  v.  Thomas,  71  Afr-  206,  u  »• 
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under  e  statutes,  a  homestead  selected  from  the  separate  property 
of  a  deceased  spouse  without  the  consent  of  the  other  spouse  ceases 
upon  his  or  her  death  unless  it  is  afterwards  selected  and  set  apart 
as  a  homestead  by  an  order  of  court.43 

Separation  or  Desertion  of  Husband  or  Wife. —  "Whether  the  separation 
of  the  husband  and  wife  he  a  separation  mutually  agreed  to,44  or  an 
abandonment  or  desertion  of  the  husband  by  the  wife,45  or  the  deser- 


W.  53;  Gray  v.  Patterson,  65  Ark.  373, 
46  S.  W.  730,  67  Am.  St.  Eep.  937; 
Stanley  v.  Snyder,  43  Ark.  429.  HI. 
Kimbrel  v.  Willis,  97  111.  494.  Ky. 
Eastern  Kentucky  Asylum  v.  Cottle,  143 
Ky.  719, 137  S.  W.  235;  Davis  v.  H.  Felt- 
man  Co.,  112  Ky.  293,  65  S.  "W.  615,  99 
Am.  St.  Eep.  289;  Eothwell  t.  Roth  well, 
31  Ky.  L.  Eep.  851,  104' S.  W.  276;  Su- 
ter  17.  Quarles,  22  Ky.  L.  Eep.  1080,  58 
S.  W.  990;  Collins  v.  Gibson,  21  Ky.  L. 
Eep.  1338,  54  S.  W.  945;  Stults  v.  Sale, 
92  Ky.  5,  17  S.  W.  148,  36  Am.  St.  Eep. 
575,  13  L.  B.  A.  743.  Mass.— Silloway 
V.  Brown,  12  Allen  30;  Doyle  v.  Coburn, 
6  Allen  71.  Mo.— Biffle  v.  Pullam,  114 
Mo.  50,  21  S.  .W.  450;  Beckmann  v. 
Meyer,  75  Mo.  333;  Elliot  v.  Thomas, 
161  Mo.  App.  441,  143  S.  W.  563;  Holmes 
v.  Hichols,  93  Mo.  App.  513,  67  S.  "W. 
722.  Neb.— Palmer  v.  Sawyer,  74  Neb. 
108,  103  N.  W.  1088.  N.  H.— Barney  v. 
Leeds,  51  N.  H.  253,  pointing  out  dis- 
tinction between  two  lines  of  eases. 
Tenn.— Pulaski  Nat.  Bank  v.  Shelton,  87 
Tenn.  393,  11  S.  W.  95;  Webb  v.  Cow- 
ley, 5  Lea  722.  Tex.— Blum  v.  Gaines, 
57  Tex.  119;  Kessler  v.  Draub,  52  Tex. 
575,  36  Am.  Eep.  727;  Taylor  v.  Boul- 
ware,  17  Tex.  74,  67  Am.  Dec.  642; 
Stone  v.  MeClellan  &  Prince,  36  Tex. 
Civ.  App.  364,  81  S.  W.  751;  Birdwell  v. 
Burleson,  31  Tex.  Civ.  App.  31,  72  S. 
W.  446.  Va.— Wilkinson  v.  Merrill,  87 
Va.  513,  12  S.  E.  1015,  11  L.  E.  A.  632, 
.  overruling  Calhoun  «.  Williams,  32  Gratt. 
18,  34  Am.  Eep.  759,  in  so  far  as 
contra.  Wyo.— Towne  v.  Eumsey,  5  Wyo. 
11,  35  Pae.  1025. 

This  does  not  militate  against  the 
general  rule  that  the  family  relation 
must  exist  before  the  right  to  a  home- 
stead exemption  can  attach.  Elliot  v. 
inomas,  161  Mo.  App.  441,  447,  14  S. 
W.  563.  ' 

In  Stults  v.  Sale,  92  Ky.  5,  17  S.  W. 
1™>  3,6  Am-  St.  Rep.  575,  13  L.  E.  A. 
7'™  statute  provided  that  the  home- 
stead belonging  to  one  spouse  might 
ne  retained  as  such  by  the  other  after 
tne  owner's  death,  but  made  no  men- 


tion of  the  owner's  right  thereto  in 
event  of  the  death  of  the  spouse  not 
having  the  title,  and  it  was  adjudged 
that  the  survivor  might  enjoy  the  ex- 
emption so  long  as  he  continued  in  oc- 
cupancy as  a  home,  though  the  owner  of 
the  fee. 

43.  "Weinreich  v.  Hensley,  121  CaL 
647,  54  Pac.  254. 

The  husband  loses  all  rights  in  a 
homestead  declared  upon  the  wife's  sep- 
arate property  in  such  case.  Kern  v. 
Field,  68  Minn.  317,  71  N.  W.  393,  64 
Am.  St.  Rep.  479. 

44.  Folsoin  v.  Folsom,  68  N.  H.  310, 
34  Atl.  743;  Header  v.  Place,  43  N.  H. 
307;  Crockett  v.  Templeton,  65  Tex.  134. 

45.  Kan. — New  England  T.  Co.  v. 
Nash,  5  Kan.  App.  739,  46  Pac.  987. 
Mich. — Griffin  v.  Nichols,  51  Mich.  575, 
17  N.  W.  63;  Pardo  v.  Bittorf,  48  Mich. 
275,  12  N.  W.  164.  N.  D.— Eosholt  v. 
Mehus,  3  N.  D.  513,  57  N.  W.  783,  23 
L.  E.  A.  239. 

Separation  of  wife  from  husband  for 
three  years  does  not  deprive  her  of  her 
homestead  rights,  where  husband  con- 
tinued to  occupy  homestead.  Eosholt  v. 
Mehus,  3  N.  D.  513,  57  N.  W.  783,  23  L. 
E.  A.  239. 

In  Texas,  where  the  wife  voluntarily 
and  without  excuse  abandons  the  hus- 
band, she  thereby  forfeits  all  rights 
she  had  to  a  homestead  in  his  property. 
Duke  v.  Eeed,  64  Tex.  705;  Ezell  r. 
Dodson,  60  Tex.  331;  Sears  V.  Sears,  45 
Tex.  557;  Earle  v.  Earle,  9  Tex.  630; 
Dugat  v.  Means  (Tex.  Civ.  App.),  91  S. 
W.  363. 

Where  Wife  Compelled  To  Leave. 
Where  the  wife's  treatment  is  such  as 
to  compel  her  to  leave  her  husband's 
home  temporarily,  either  from  necessity 
to  make  a  living  or  other  cause  not  of 
her  making,  she  does  not  abandon  her 
homestead  rights  by  so  doing.  Herman 
v.  Smith  (Tex.  Civ.  App.),  141  S.  W. 
1087;  Keyes  v.  Scanlan,  63  Wis.  345,  23 
N.  W.  570;  Barker  v.  Dayton,  28  Wis. 
367. 
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tion  of  the  wife  by  the  husband,  where  the  occupancy  by  th  deserted 
spouse  continues,46  it  does  not  constitute  an  abandonment  of  the  home- 
stead, though  under  statutes  providing  for  an  abandonment  by  the 
filing  of  a  declaration  properly  acknowledged  and  recorded  a  contract 
of  separation  dividing  the  property  and  executed  in  accordance  with 
the  requiremenfs  as  to  a  declaration  of  abandonment  has  been  held  to 
constitute  an  abandonment  of  the  homestead.47 

e.  By  Divorce.  —  Statutes  generally  authorize  the  court  upon  a 
divorce  to  set  aside  the  homestead  to  either  party  according  to  the 
equities  of  the  case,48  and  if  the  decree  does  not  reserve  the  homestead 


Elopement  of  Wife. — Where  a  wife, 
without  cause,  deserts  her  husband,  and 
elopes  with  another  man,  with  whom 
she  lives  in  adultery,  she  abandons  her 
homestead  right  in  the  premises  occu- 
pied by  the  husband.  Prater  v.  Prater, 
87  Tenn.  78,  9  S.  W.  361,  10  Am.  St. 
Eep.  623;  Coe  v.  Nelson  ('Tenn.  Ch.),  59 
S.  W.  170;  Mann  v.  Wilson,  39  Tex.  Civ. 
App.  Ill,  86  S.  W.  1061. 

46.  Ark. — Montgomery  v.  Dane,  81 
Ark.  154,  98  S.  W.  715,  118  Am.  St.  Rep. 
37;  Hall  v.  Eoulston,  70  Ark.  343,  68 
S.  W.  24.  III.— Lynn  v.  Sentel,  183  111. 
382,  55  N.  E.  838,  75  Am.  St.  Eep.  110; 
Hagerty  v.  Hagerty,  149  111.  655,  36  N. 
E.  981;  Hotchkiss  v.  Brooks,  93  111.  386, 
af.  4  111.  App.  175;  Mix  v.  King,  55  111 
434;  Moore  v.  Dunning,  29  111.  130,  81 
Am.  Dee.  301.  la. — Byers  v.  Johnson, 
89  Iowa  278,  56  N.  W.  449;  Lunt  V. 
Neeley,  67  Iowa  97,  24  N.  W.  739.  Ky. 
Warren  v.  Block,  1  Ky.  L.  Eep.  121. 
Mich. — Gardner  v.  Gardner,  123  Mich. 
673,  82  N.  W.  522;  Eogers  v.  Day,  115 
Mich.  664,  74  N.  W.  190,  69  Am.  St. 
Rep.  593.  Mo. — Williams  v.  Williams, 
161  Mo.  App.  249,  143  S.  W.  559; 
Blandy  v.  Asher,  72  Mo.  27.  Neb. — Mor- 
rill v.  Skinner,  57  Neb.  164,  77  N.-  W. 
375.  Ohio.— Dittey  v.  Ellifritz,  8  Ohio 
C.  O.  278,  4  Ohio  Cir.  Dec.  465. 

See  City  Store  v.  Cofer,  111  Cal.  482, 
44  Pac.  168,  holding  a  homestead  de- 
clared on  the  wife's  separate  property 
could  not.  be  sold  upon  a  judgment 
against  her  pending  the  action,  upon  a 
-  debt  for  which  the  property  was  not 
liable,  and  the  vendee  thereof  at  an  ex- 
ecution sale  thereunder  got  no  title. 
Contra,  Einley  v.  Saunders,  98  N.  C. 
462,  4  S.  E.  516. 

Reason. — TheTe  is  a  presumption  In 
the  ease  of  a  wrongful  desertion  of  the 
wife  without  cause  that  he  will  return 
to  her  again,  and  that  the  abandonment 
is  not  permanent  but  temporary.  Hall 
p.  Eoulston,  70  Ark.  343,  68  S.  W.  24. 
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To  same  effect,  Newton  ■».  Bussian,  1i 
Ark.  88,  85  S.  W.  407. 

Absence  for  seven  years  of  husband, 
the  wife  remaining  in  possession,  doea 
not  affect  the  above  rule.  A  presump- 
tion of  death  then  arises  and  the  home- 
stead descends  according  to  statute. 
Donahoe  v.  Chicago  Cricket  Club,  177 
111.  351,  52  N.  E.  351. 

The  premises  must  be  occupied  as  a 
home  by  the  family  in  order  that  the 
homestead  right  may  continue  after 
such  abandonment.  Hagerty  v.  Hag- 
erty, 149  111.  655,  36  N.  E.  981.  And 
see  Thomas  v.  Smith,  8  Kan.  App-.  855, 
54  Pac.  695,  holding  premises  abandoned 
where  wife  quit-claimed  and  removed 
after  desertion  of  husband. 

Upon  the  sale  of  the  homestead  un- 
der a  deed  of  trust,  the  surplus  pro- 
ceeds in  excess  of  the  amount  required 
to  pay  off  the  deed  of  trust,  upon 
abandonment  of  the  wife  by  the  hus- 
band, will  be  required  to  be  invested  in 
a  new  homestead.  Williams  v.  Williams, 
161  Mo.  App.  249,  143  S.  W.  559. 

Rents. — Where  the  husband  deserts 
his  wife,  the  right  which  devolves  upon 
the  wife  is  an  exclusive  estate  in  the 
homestead  premises,  and  she  may  enjoy 
the  same  without  the  Interference  of 
her  husband.  If  a  tenant  pays  the  hus- 
band for  rent  accruing  during  the  period 
of  her  exclusive  right  of  enjoyment,  it 
would  be  no  bar  to  her  demand  therefor. 
Alexander  V.  Alexander,  52  HI.  App. 
195. 

47.  Estate  of  Winslow,  121  Cal.  92, 
53  Pac.  362. 

As  to  abandonment  by  declaration, 
see  infra,  I,  I,  3,  h. 

48.  See  the  statutes  of  the  various 
states  and  the  following  cases:  lm. 
Lowell  V.  Lowell,  55  Cal.  316;  Zanone 
v.  Sprague,  16  Cal.  App.  333,  116  Pm 
989.  111.— Bobowski  v.  Bobowski,  <n- 
111.  524,  90  N.  E.  361;  Barkman  tf.  Bar- 
man, 209  HI.  269,  70  N.  E.  652.   Kan. 
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to  the  wife,  as  it  may  do,49  upon  a  dissolution  of  the  marriage  by  a 
divorce  a  vinciilo,  the  homestead  right  of  the  wife  is  lost,  whether  the 
wife  be  plaintiff  or  defendant,50  and  though  she  continues  to  occupy 
the  premises  with  the  minor  children,51  unless,  the  homestead  be  the 


Brandon  V.  Brandon,  14  Kan.  342.  M\  D. 
Rosholt  v.  Melius,  3  N.  D.  513,  57  K.  W. 
783,  23  L.  E.  A.  239.  Okla. — Goldsbor- 
ough v.  Hewitt,  23  Okla.  66,  99  Pae.  907, 
138  Am.  St.  Eep.  795.  S.  D. — Brady  v. 
Krueger,  8  S.  D.  464,  66  N.  W.  1083. 
Tex. — Kirkwood  v.  Domnau,  80  Tex.  645, 
16  S.  W.  428,  26  Am.  St.  Eep.  770. 

The  court  may  decree  a  conveyance  of 
the  homestead  by  the  husband  to  the 
wife  within  a  time  fixed  and  if  he  fails 
to  comply  with  the  decree,  the  court 
may  direct  that  the  master  in  chancery 
execute  the  conveyance,  and  the  con- 
veyance so  executed  is  valid.  Bonnell 
v.  Smith,  53  111.  375,  following  Vanzant 
p.  Vanzant,  23  111.  485. 

A  decree  partitioning  the  homestead 
letween  them  destroys  the  homestead 
character.  Shoemake  v.  Chalfant,  47 
Cal.  432. 

49.  Jackson  v.  Shelton,  89  Tenn.  83, 
16  S.  W.  142,  12  L.  E.  A.  514. 

Where  the  land  is  community  prop- 
erty, the  court  has  the  power,  and  it  is 
proper,  in  the  decree  of  divorce,  to 
make  such  decree  with  regard  to  the 
use  of  the  homestead  as  will  properly 
protect  the  wife  and  minor  children  in 
its  use.  If  it  is  awarded  to  the  wife 
for  the  use  of  herself  and  minor  chil- 
dren, it  is  not  subject  to  sale  on  exe- 
cution against  her  divorced  husband. 
Holland  v.  Zilliox,  38  Tex.  Oiv.  App.  416, 
86  S.  W.  36. 

But  where  it  is  the  separate  property 
of  the  husband,  and  there  are  no  chil- 
dren, the  interest  of  the  wife  in  the 
homestead,  "if  sueh  it  may  be  called," 
is^  destroyed  when  she  ceases  to  be  a 
wife  by  a  decree  of  divorce,  and  the 
court  has  no  power  to  decree  her  a  life 
estate  in  the  property,  on  the  ground 
that  it  was  the  homestead  of  the  fam- 
ily, and  it  is  not  exempt  from  execution. 
Balm  v.  Starcke,  89  Tex.  203,  34  S.  W. 
103,  59  Am.  St.  Eep.  40. 

50.  Oal.— Zanone  v.  Sprague,  16  Cal. 
App.  333,  116  Pac.  989.  Ga.— Burns  v. 
Lewis,  86  Ga.  591,  13  S.  E.  123.  HI. 
iSarkman  v.  Barkman,  209  111.  269,  70 
to  «V?52;  tondleman  v,  Eendleman,  118 
D .  257,  8  ST.  E.  773;  Stahl  v.  Stahl,  114 
m.  375,  2  N.  E.  160;  Herweg  v.  F. 
Heyer  &  Bro.  Co,  168  HI.  ApV  267. 


Kan. — Brandon  v.  Brandon,  14  Kan.  342. 
Ky.— Skinner  v.  Walker,  98  Ky.  729,  34 
S.  W.  233.  N.  H.— Wiggins  v.  Buzzell, 
58  N.  H.  329.  BT.  D.— Eosholt  v.  Mehus, 
3  N.  D.  513,  57  N.  W.  7-83,  23  L.  E.  A. 
239,  wife  securing  divorce  and  custody 
of  children.  Ohio. — Lugauer  v.  Weis- 
gerber,  9  Ohio  Dee.  (Eeprint)  458.  Okla. 
Goldsborough  v.  Hewitt,  23  Okla.  66,  99 
Pac.  907,  138  Am.  St.  Eep.  795.  S.  D. 
Brady  v.  Kreuger,  8  S.  D.  464,  66  N. 
W.  1083,  59  Am.  St.  Eep  771.  Tex. 
Bahn  v.  Starcke,  89  Tex.  203,  34  S.  W. 
103,  59  Am.  St.  Eep.  40;  Hall  v.  Fields, 
81  Tex.  553,  558,  17  S.  W.  82;  Kirkwood 
v.  Domnau,  80  Tex.  645,  16  S.  W.  428, 
26  Am.  St.  Eep.  770.  Vt.— Heaton  V. 
Sawyer,  60  Vt.  495,  15  Atl.  166. 
Contra,  Blandy  v.  Asher,  72  Mo.  27. 

Season. — "A  total  divorce  severs  the 
wife  from  the  family  as  effectually  as 
death  itself.  She  ceases  to  be  a  bene- 
ficiary of  the  homestead  provision,  and 
her  relation  to  it  thenceforth  is  the 
same  as  if  she  had  never  been  a  member 
of  the  family.  The  provision  which  the 
law  contemplates  for  a  divorced  wife 
is  alimony,  or  such  an  interest  in  the 
property  as  the  verdict  shall  award 
her."  Goldsborough  v.  Hewitt,  23  Okla. 
66,  70,  99  Pac.  907,  138  Am.  St.  Eep. 
795. 

When  the  divorce  decree  is  silent  as 
to  the  homestead,  it  must  remain  in 
the  possession  of  the  party  holding  the 
record  title,  discharged  of  all  homestead 
rights  and  claims  of  the  other  party. 
Barkman  V.  Barkman,  209  111.  269,  70 
N.  E.  652;  Eosholt  v.  Mehus,  3  N.  D. 
513,  57  N.  W.  783,  23  L.  E.  A.  239. 

But  a  decree  granted  upon  substituted 
service  in  a  foreign  jurisdiction  cannot 
affect  the  wife's  right  to  homestead. 
Dynn  v.  Sentel,  183  111.  382,  55  N.  E. 
838,  75  Am.  St.  Eep.  110. 

51.  XI.  S.— Mellon  v.  Eeed,  5  Biss.  125, 
21  Fed.  Cas.  No.  12,646.  Mo.— Stamm 
v.  Stamm,  11  Mo.  App.  598.  Tex. — Kirk- 
wood  v.  Domnau,  80  Tex.  645,  16  S.  W. 
428,  26  Am.  St.  Eep.  770.  Vt. — Heaton 
v.  Sawver,  60  Vt.  495,  15  Atl.  166. 

Under  a  statute  (Mo.  Eev.  St.,  §2689), 
providing  that  upon  the  abandonment  of 
a  wife  by  her  husband  she  being  the 
head  of  a  family  may  file  a  claim  to 
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wife "s  separate  estate.62  The  homestead,  rights  of  the  husband  are  not 
forfeited  by  the  divorce  where  he  is  the  head  of  a  family  and  con- 
tinues to  occupy  the  land,63  or  even  where  he  does  not  continue  to 
occupy  the  land,  if  he  is  put  off  by  a  decree  giving  the  wife  the  use 
of  the  land.54 

f.  By  Sale  and  Conveyance. — (I.)  Sale  and  Removal.  — Neither  the 
mere  intention  of  selling,  not  consummated,85  or  an  offer  to  sell,56  con- 
stitutes an  abandonment.     Unless   otherwise  provided  by  statute," 


a  tract  as  a  homestead  whereupon  the 
husband  cannot  sell  it,  the  husband's 
creditors  thereafter  cannot  sell  it 
though  she  obtains  a  divorce  afterward 
upon  the  abandonment.  Blandy  v. 
Asher,  72  Mo.  27. 

52.  XT.  S.— In  re  Pope,  98  Fed.  722. 
OaL— City  Store  v.  Cofer,  111  Cal.  482, 
44  Pac.  168.  Minn. — Kern  v.  Field,  68 
Minn.  317,  71  M".  W.  393,  64  Am.  St. 
Bep.  479. 

Under  the  California  statute,  a  home- 
stead selected  from  the  separate  prop- 
erty of  either,  vests  absolutely  in  the 
former  owner  upon  a  divorce  subject 
to  the  court's  power  to  assign  it  for  a 
limited  period  to  the  innocent  party. 
Burkett  v.  Burkett,  78  Cal.  310,  20  Pac. 
715,  12  Am.  St.  Eep.  58,  3  L.  B.  A.  781. 

Where  the  decree  of  divorce  not  only 
set  aside  to  the  wife  the  community 
property  absolutely,  but  "vacated  and 
dissolved  the  homestead, ' '  its  effect  was 
to  vest  the  titie  in  her  and  to  destroy 
the  homestead  declared  under  the  Cali- 
fornia homestead  law,  but  not  that  un- 
der the  protection  of  the  federal  stat- 
ute. Cooper  v.  Miller,  165  Cal.  31,  130 
Pac.  1048. 

53.  111.— Eedfern  v.  Bedfern,  38  111. 
509.  la. — Woods  v.  Davis,  34  Iowa  264; 
Byers  v.  Byers,  21  Iowa  268.  Mass. 
Doyle  v.  Coburn,  6  Allen  71.  Mo. — Bif- 
fle  v.  Pullam,  114  Mo.  50,  21  S.  W.  450. 
Tex.— Hall  v.  Fields,  81  Tex.  553,  17  S. 
W.  82;  Zapp  v.  Strohmeyer,  75  Tex.  638, 
13  S.  W.  9. 

But  see  Arp  v.  Jacobs,  3  Wyo.  489,  27 
Pac.  800,  wherein  the  husband  continued 
tq  live  upon  the  premises  which  be- 
longed to  the  wife. 

Though  a  statute  provides  that  in 
case  of  a  divorce  "the  guilty  party 
shall  forfeit  all  rights  and  claims  under 
and  by  virtue  of  the  marriage"  the 
homestead  right  is  not  affected,  as  such 
right  is  not  acquired  by  virtue  of  the 
marriage.  Biffle  v.  Pullam,  114  Mo.  50 
21  S.  W.  450. 

54.  Speer  &  Goodnight  V.  Sykes,  102 
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Tex.   451,   119,  S.  W.  86,  132  Am.  St. 
Bep.  896. 

Right  Merely  Suspended.— Although 
a  man  be  divorced  from  his  wife  and 
his  children  live  separately  and  apart 
from  him,  his  status,  as  the  head  of  a 
family  is  not  lost,  therefore,  his  right  to 
a  homestead  remains  (Speer  &  Good- 
night v.  Sykes,  102  Tex.  451,  119  S.  W. 
86,  132  Am.  St.  Bep.  896;  Shook  «. 
Shook  (Tex.  Civ.  App.),  145  S.  W.  682). 
If  he  is  put  off  the  land  by  the  procesa 
of  the  court  in  the  divorce  action,  he 
does  not  lose  his  homestead  right  by 
any  aet  of  his  own,  nor  does  the  decree 
divest  him  of  his  homestead  right,  but 
merely  suspends  his  right  of  possession 
during  the  time  the  wife  uses  it  in  ac- 
cordance with  the  deeree,  as  to  support 
the  minor  children.  ITpon  her  death  or 
abandonment,  his  homestead  right  re- 
vives. Speer  &  Goodnight  v.  Sykes,  102 
Tex.  451,  119  S.  W.  86,  132  Am.  St.  Eep. 
896;  Stone  v.  McClellan  &  Prince,  36 
Tex.  Civ.  App.  364,  81  S.  W.  751. 

55.  Wike  Bros.  v.  Garner,  179  HI. 
257,  266,  53  K  E.  613,  70  Am.  St.  Eep. 
102;  McDaniel  v.  Bagsdale,  71  Tex.  23, 
8  S.  W.  625,  10  Am.  St.  Bep.  729;  New- 
ton  v.  Calhoun,  68  Tex.  451,  4  S.  W. 
645;  Ward  v.  Baker  (Tex.  Civ.  App.), 
135  S.  W.  620;  Gaar,  Scott  &  Co.  0. 
Burge,  49  Tex.  Civ.  App.  599,  110  8.  W. 
181. 

56.  Cal.— Dunn  0.  Tozer,  10  Cal.  167. 
la.— Vittengl  v.  Vittengl,  156  Iowa  41, 
135  N.  W.  63,  contract 'to  sell  made  by 
one  occupying  homestead  does  not  con- 
stitute an  abandonment.  Tex,— Gaar, 
Scott  &  Co.  v.  Burge,  49  Tex.  Civ.  App. 
599,  110  S.  W.  181;  Aultman  &  Co.  0. 
Allen,  12  Tex.  Civ.  App.  227,  33  S.W. 
679;  Harbison  v.  Tennison  (Tex.  Civ, 
App.),  38  S.  W.  232. 

That  one  authorized  agent  to  seU 
homestead  is  not  an  abandonment 
Henderson  V.  Ford,  46  Tex.  627. 

57.  See  the  statutes  of  the  several 
states,    and   Bennett  v.   Dempsey,  »* 
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a  sale  of  the  homestead  followed  by  a  removal  therefrom,58  or  a  removal 
followed  by  a  sale  and  valid  conveyance  >  thereof  constitutes  an  aban- 
donment thereof,59  notwithstanding  the  reservation  of  a  vendor's  lien 
for  the  unpaid  purchase  price.60  But  a  removal  from  the  homestead 
following  a  conveyance  voiq^  because  not  joined  in  by  the  wife,  does 
not  constitute  an  abandonment  thereof.61 

(II.)  Fraudulent  Conveyance.  —  According  to  the  weight  of  authority  a 
homestead  exemption  is  not  lost,  as  against  creditors,  by  a  fraudulent 
conveyance  of  it,  or  of  property  in  which  it  is  included,62  though  there 


Miss.  406,  48  So.  901,  136  Am.  St.  Rep. 
584. 

A  statute  providing  that  a  removal 
or  sale  and  conveyance  shall  not  render 
the  homestead  subject  to  forced  sale, 
is  prospective,  not  retrospective  in  op- 
eration and  not  applicable  to  execu- 
tions upon  judgments  entered  prior  to 
the  passage  of  the  law.  Dopp  v.  Al- 
bee,  17  Wis.  590;  Seamans  v.  Carter, 
15  Wis.  548,  82  Am.  Dec.  696. 

58.  Ga.— Palmer  v.  Smith,  88  Ga.  84, 

13  8.  E.  956;  City  Bank  v.  Sunisson,  73 
Ga.  422;  Skinner  v.  Moye,  69  Ga.  476. 
HI— Hart  v.  Bandolph,  142  111.  521,  32 
N.  E.  517.     Kan. — Anderson   v.   Kent, 

14  Kan.  207.  Ky. — Nethercutt  v.  Her- 
ron,  10  Ky.  L.  Eep.  247,  8  S.  W.  13. 
Minn.^-Piper  v.  Johnston,  12  Minn.  60; 
Eolsom  v.  Carli,  5  Minn.  333,  80  Am. 
Dec.  429.  Since  changed  by  statute  in 
Minnesota.  N.  H. — Locke  v.  Eowell, 
47  N.  H.  46.  Tex.— Cox  v.  Shropshire, 
25  Tex.  113. 

Allowing  holder  of  certificate  of  pur- 
chase under  void  execution  sale  into 
possession  of  one  house  on  premises 
under  contract  to  take  eare  of  and 
maintain  homestead  claimant  who  con- 
tinues in  occupancy  of  a  "shanty"  on 
the  premises,  is  not  an  abandonment. 
Barrett  v.  Wilson,  102  HI.  302. 

Abandoned  Sale  Contract. — Where  a 
debtor,  having  made  a  contract  for  the 
sale  of  his  homestead,  removed  from  it 
with  a  view  of  giving  possession  under 
the  contract,  but  before  he  had  sur- 
rendered the  control  of  the  place,,  the 
purchaser  abandoned  the  contract,  and 
the  debtor  was  prevented  from  execu- 
ting his  intention  to  return  only  by  bis 
speedy  death,  after  it  was  ascertained 
that  the  sale  would  not  be  consum- 
mated, there  was  no  abandonment  of 
the  homestead.  Persifull  v.  Hind,  88 
Ky.  296,  11  S.  W.  15. 

59.  Cal.-Johnston  v.  Bush,  49  Cal. 
ITe  ^-—Jackson  v.  Sackett,  146  111. 
6*6)  3o  S.  E.  234;  Cahill  v.  Wilson,  62 


111.  137.  la. — Chambers  v.  Jackson,  106 
Iowa  6,  75  N.  W.  663.  Mich. — Parwell 
Brick  Co.  v.  McKenna,  86  Mich.  283, 
48  N.  W.  959.  Tex.— Jones  v.  Bobbins, 
3  Tex.  Civ.  App.  200,  22  S.  W.  69. 

Though  a  removal  out  of  necessity 
does  not  constitute  an  abandonment 
(see  supra,  I,  I,  3,  b,  [II],  [C]),  if  the 
claimant  afterwards  selb  and  transfers 
the  homestead,  it  constitutes  an  aband- 
onment thereof.  Lindsey  v.  Holly 
(Miss.),  63  So.  222. 

As  to  whether  there  is  an  abandon- 
ment where  the  debtor  removes  with 
an  intent  to  abandon  provided  he  can 
sell,  see  supra,  I,  I,  3,  b,   (III) . 

60.  De  Hymel  v.  Scottish-American 
Mtg.  Co.,  80  Tex.  493,  16  S.  W.  311. 

61.  Cal. — Taylor  v.  Hargous,  4  Cal. 
268,  60  Am.  Dec.  606.  la.— Bruner  v. 
Bateman,  66  Iowa  488,  24  N.  W.  9. 
Term. — Collins  v.  Boyett,  87  Tenn.  334, 
10  S.  W.  512,  overruling  Levison  v. 
Abrahams,  14  Lea  336. 

Contra,  Donahoe  v.  Chicago  Cricket 
Club,  177  111.  351,  52  N.  B.  351;  Willard 
v.  Masterson,  160  111.  443,  43  N.  E.  771; 
Maxwell  v.  Maxwell,  145  111.  156,  34  N. 
E.  145;  Eldridge  v.  Pierce,  90  111.  474; 
Hall  v.  Fullerton,  69  111.  448. 

Where  a  contract  for  the  sale  of  a 
homestead  is  void  because  not  signed 
and  separately  acknowledged  by  the 
wife,  the  refunding  of  the  price  paid 
thereon  will  not  be  required  as  a  con- 
dition precedent  to  the  recovery  of  the 
homestead,  as  that  would  be  tanta- 
mount to  creating  a  lien  or  encum- 
brance thereon.    Clark  v.  Bird,  158  Ala. 

278,  48  So.  359,  132  Am.  St.  Eep.  25. 

62.  U.  S. — In  re  Thompson,  140  Bed. 
257  (Washington);  In  re  Stone,  116 
Bed.  35  (Arkansas) ;  Green  v.  Eoot,  62 
Fed.  191  (Iowa);  McFarland  v.  Good- 
man, 6  Biss.  Ill,  16  Bed.  Cas.  No.  8,789 
(Wisconsin) ;  Cox  v.  Wilder,  2  Dill.  45, 
6  Bed.  Cas.  No.  3,308  (Missouri).  Ala. 
First  Nat.  Bank  v.  Kennedy,  113  Ala. 

279,  21  So.  387,  36  L.  E.  A.  327;  Ful- 

Vol.  XI 


453 


HOMESTEAM  ANb  EXEMPTIONS 


is  authority  to  the  contrary  ;63  and  the  setting  aside  of  a  conveyance  01 


ler  v.  Whitlock,  99  Ala.  411,  13  So. 
80;  Hines  v.  Duncan,  79  Ala.  112,  58 
Am.  Sep.  580;  Alley  v.  Daniel,  75  Ala. 
403;  Clark  v.  Spencer,  75  Ala.  49;  Fel- 
lows *.  Lewis,  65  Ala.  343,  39  Am.  Eep. 
1;  Dearman  v.  Dearman,  4  Ala.  521. 
Ark. — Wilks  v.  Vaughan,  73  Ark.  174, 
83  S.  W.  913;  Pipkin  v.  Williams,  57 
Ark.  242,  21  S.  W.  433,  38  Am.  St.  Rep. 
241;  Bogan  v.  Cleveland,  52  Ark.  101, 
12  S.  W.  159,  20  Am.  St.  Eep.  158; 
Carmack  v.  Lovett,  44  Ark.  180;  Turner 
v.  Vaughan,  33  Ark.  454;  Bennett  1). 
Hutson;  33  Ark.  762.  ilL— First  Nat. 
Bank  of  Peoria  v.  Bhea,  155  111.  434, 
40  N.  E.  551;  Quinn  v.  People,  146  111. 
275,  34  N.  E.  148;  Ammondson  v.  Eyan, 
111  111.  506;  Bell  v.  Devore,  96  111.  217; 
Jaffers  v.  Aneals,  91  111.  487;  Muller  v. 
Inderreiden,  79  111.  382;  "Vaughan  v. 
Thompson,  17  111.  78;  Eedden  v.  Pot- 
ter, 16  111.  App.  265.  la.— Clearfield 
Bank  v.  Olin,  112  Iowa  476,  84  N.  W. 
508;  Wheeler,  etc.  Mfg.  Co.  v.  Bjelland, 
97  Iowa  637,  66  N.  W.  885;  Wells  v. 
Anderson,  97  Iowa  201,  66  N.  W.  1021, 
59  Am.  St.  Eep.  409;  Beyer  v.  Thoem- 
ing,  81  Iowa  517,  46  N.  W.  1074;  Payne 
v.  Wilson,  76  Iowa  377,  41  N.  W.  45. 
Kan. — Wilson  v.  Taylor,  49  Kan.  774, 
49  Pac.  697;  Hixon  &  Co.  V.  George,  18 
Kan.  253.  Ky. — Deweese  v.  Deweese, 
121  Ky.  747,  90  S.  W.  256;  Davis  v.  H. 
Feltman  &  Co.,  112  Ky.  293,  65  S.  W. 
615,  99  Am.  St.  Eep.  89;  Allen  v.  Dill- 
ingham's Assignee,  104  Ky.  801,  47  S. 
W.  1076;  Snapp  v.  Snapp,  87  Ky.  554, 
9  S.  W.  705;  Dowd  v.  Hurley,  78  Ky. 
260;  Kiievan  v.  Specker,  11  Bush  1; 
Lishy,  White  &  Cochran  v.  Perry  & 
Clayton,  6  Bush  515;  Eothwell  v.  Both- 
well,  31  Ky.  L.  Eep.  851,  104  S.  W. 
276;  Dewees  v.  Dewees,  28  Ky.  L.  Eep. 
726,  90  S.  W.  256.  Mass.— Castle  v. 
Palmer,  6  Allen  401.  Mich. — See  Wal- 
ker v.  Sauer,  97  Mich.  464,  56  N.  W. 
855.  Minn.— Keith  v.  Albrecht,  89 
Minn.  247,  94  N.  W.  677,  99  Am.  St. 
Eep.  566;  Baldwin  v.  Sogers,  28  Minn. 
544,  11  N.  W.  77  (overruling  Piper  v. 
Johnston,  12  Minn.  60) ;  Furman  v. 
Tenny,  28  Minn.  77,  9  N.  W.  172;  Fer- 
guson v.  Kumler,  27  Minn.  156,  6  N.  W. 
618;  Morrison  v.  Abbott,  27  Minn.  116, 
6  1ST.  W.  455.  Miss.— Dulion  v.  Hark- 
ness,  80  Miss.  8,  14,  31  So.  416,  92  Am. 
St.  Rep.  563;  Hodges  v.  Hickey,  67 
Miss.  715,  7  So.  404;  Edmonson  &  Winn 
V.  Meacham,  50  Miss.  34;  Pennington  v. 
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Seal,  49  Miss.  518;  Smith  v.  Allen  39 
Miss.  469.  Mo.— Hannah  v.  Hannah 
109  Mo.  236,  19  S.  W.  87;  Hart  v.  Leete 
104  Mo.  315,  15  S.  W.  976;  Kendall  v. 
Powers,  96  Mo.  142,  8  S.  W.  793,  9  Am. 
St.  Eep.  326;  State  v.  Diveling,  66  Mo. 
375;  Vogler  v.  Montgomery,  54  Mo. 
577.  Neb.— First  Nat.  Bank  of  Green- 
wood v.  Eeece,  64  Neb.  292,  89  N.  W. 
804;  Stubendorf  v.  Hoffman,  23  Neb. 
360,  36  N.  W.  581.  N.  C— Dortch  v. 
Benton,  98  N.  C.  190,  3  S.  E.  638,  2  Am. 
St.  Eep.  331;  Banking  &  Co.  v.  Shaw, 
94  N.  C.  405;  Arnold  v.  Estis,  92  N.  C, 
162;  Duvall  v.  Eollins,  71  N.  0.  218; 
Crummen  v.  Bennet,  68  N.  C.  494. 
Ohio.— Boig  v.  Schults,  42  Ohio  St.  165; 
Bills  V.  Bills,  41  Ohio  St.  206;  Tracy 
v.  Cover,  28  Ohio  St.  61;  Sears  v.  Hanks, 
14  Ohio  St.  298,  84  Am.  Dee.  378; 
S.  C— MeNair  v.  Moore,  64  S.  C.  82,  41 
S.  E.  829;  Aultman  &  Co.  v.  Salinas, 
44  S.  C.  299,  22  S.  E.  465;  Wood  v. 
Timmerman,  29  S.  C.  175,  7  S.  B.  74. 
Tex. — Beard  v.  Blum,  64  Tex.  59;  Mar- 
tel  v.  Somers,  26  Tex.  551;  Cox  v.  Shrop- 
shire, 25  Tex.  113;  Wood  v.  Chambers, 
20  Tex.  247,.  70  Am.  Dee.  382;  Willis 
v.  Pounds,  6  Tex.  Civ.  App.  512,  25  8. 
W.  715;  Freeman  v.  Hamblin,  1  Tex. 
Civ.  App.  157,  21  S.  W.  1019.  Va, 
Oppenheim  v.  Myers,  99  Va.  582,  39  S. 
E.  218;  Mahoney  v.  James,  94  Va.  176, 
26  S.  E.  384;  Hatcher  «.  Crew's  Admr., 
83  Va.  371,  5  S.  E.  221;  Marshall  v. 
Sears,  79  Va.  49;  Boynton  v.  McNeal, 
31  Gratt.  456;  Shipe,  Cloud  &  Co.  v. 
Eepass,  28  Gratt.  716. 

A  conveyance  of  the  homestead  by 
a  parent  to  his  son,  to  induce  him  to 
live  with  him  on  the  premises,  being 
merely  a  means  of  applying  the  home- 
stead more  effectually  to  the  mainte- 
nance of  the  grantor,  does  not  extin- 
guish his  homestead  rights.  Murphy 
v.  Crouch,  24  Wis.  365. 

63.  See  the  following  cases:  V.  B. 
Lazarus  v.  Steinhardt,  133  Fed.  522,  67 
C.  C.  A.  243;  Minor  V.  Wilson,  58  Fed. 
616,  (both  decided  upon  statutes  of 
Georgia).  Ga.— McDowell  ».  MeMur- 
ria,  107  Ga.  812,  23  S.  BT  709,  73  Am. 
St.  Eep.  155.  Ind.-McNally  v.  JWi, 
154  Ind.  163,  54  N.  E.  794,  56  N.  E.  214, 
Holman  v.  Martin,  12  ^d.  553.  ^»- 
Kinder  v.  Trotti,  130  La.  360,  57  bo. 
1005.  Minn.— Piper  v.  Johnston," 
Minn.  60,  overruled,  in  Baldwin  v.  flog- 
ers,  28  Minn.  544,  11  N,  W.  77.    H.  H. 
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property  for  fraud  at  the  suit  of  the  grantor's  creditors  does  not  pre- 
vent him  or  his  wife  from  afterwards  claiming  a  right  of  homestead  in 
the  premises  so  conveyed. Bi  The  fraudulent  conveyance  does  not  place 
the  creditors  in  any  better  position  than  they  occupied  before  it  was 
made.65  But  the  rule  obtains  in  some  jurisdictions  that  the  fraudulent 
grantor  cannot  deny  the  validity  of  his  conveyance  as  between  himself 
and  his  grantee.68 


Currier  v.  Sutherland,  54  N.  H.  475,  20 
Am.  Eep.  143.  Term. — Nichols  v.  Dav- 
idson County,  8  Lea  389  (husband 's 
fraudulent  conveyance  to  wife  de- 
feated her  claim) ;  Gibbs  v.  Patten,  2 
Lea  180;  Cowan,  McClung  &  Co.  v. 
Johnson,  2  Tenn.  Cas.  41  (wife  who 
joins  husband  in  fraudulent  conveyance 
of  homestead  parts  with  her  homestead 
right  therein)..  Wis. — Barker  v.  Day- 
ton, 28  Wis.  367,  382. 

A  homestead  conveyed  by  a  husband 
to  his  wife,  not  really  to  pass  title, 
but  to  defraud  creditors,  will  not  be 
protected  from  them  as  her  "property, 
after  their  homestead  immunity  has 
ceased  by  reason  of  the  acquisition  of 
another.  Kettlesehlager  v.  Ferrick,  12 
S.  D.,455,  81  N.  W.  889,  76  Am.  St. 
Rep.  623. 

Attachment  Lien. — Where  land  at- 
tached as  conveyed  in  fraud  of  credi- 
tors is  reeonveyed  to  the  debtor,  his 
subsequent  occupancy  will  not  enable 
him  to  set  up  a  homestead  exemption 
as  against  the  attachment  creditor. 
Noble  v.  McKeith,  127  Mich.  163,  86 
N.  W.  526. 

64.  XT.  S.—In  re  Thompson,  140  Fed. 
257  (Washington);  McFarland  v.  Good- 
man, 6  Biss.  Ill,  16  Fed.  Cas.  No.  8,789 
(Wisconsin) ;  Cox  v.  Wilder,  2  Dill.  45, 
6  Fed.  Cas.  No.  3,308  (Missouri).  Ala. 
Krst  Nat.  Bank  p.  Kennedy,  113  Ala. 
279,  21  So.  387,  36  L.  E.  A.  327  (re- 
viewing authorities) ;  Fellows  v.  Lewis, 
65  Ala.  343,  354,  39  Am.  Eep.  1.  Ill, 
Jaffers  t.  Aneals,  91  111.  487,  493.  Minn. 
Horton  v.  Kelly,  40  Minn.  193,  41  N. 
W.  1031.  Miss.— Edmonson  &  Winn  v. 
Meacham,  50  Miss.  34.  Mo.— State  v. 
Diveling,  66  Mo.  375;  Vogler  v.  Mont- 
gomery, 54  Mo.  577.  Neb.— First  Nat. 
Bank  of  Greenwood  v.  Eeece,  64  Neb. 
292  89  K.  W.  804;  Stubendorf  &  Co.  v. 
Hoffman,  23  Neb.  360,  36  N.  W.  581. 
°.ft10;— Sears  «.  Hanks,  14  Ohio  St.  298, 
84  Am.  Dec.  378.  Va.— Offenheim  v. 
Myers,  99  Va.  582,  39  S.  E.  218;  Mar- 
shall v.  Sears,  79  Va.  49;  Boynton  v. 
McNeal,  31  Gratt.  456;  Shipe,  Cloud  & 


Co.  •».  Eepass,  28  Gratt.  716,  729  (all 
under  constitution  of  1869). 

And  see  generally  the  cases  cited  in 
note  62,  supra. 

"Those  authorities  which  hold  that 
an  act  of  fraud  is  sufficient  to  deprive 
one  of  exemptions,  in  my  opinion,  con- 
found fraudulent  transfers  generally 
with  statutory  rights.  There  can  be 
no  such  thing  as  fraud  in  claiming  that 
which  the  law  allows."  In  re  Thomp- 
son, 140  Fed.  257. 

The  Virginia  Constitution  of  1902 
(§191),  contains  a  new  provision,  as 
follows:  "The  said  (homestead)  ex- 
emption shall  not  be  claimed  or  held 
in  a  shifting  stock  of  merchandise,  or 
in  any  property,  the  conveyance  of 
which  by  the  homestead  claimant  has 
been  set  aside  on  the  ground  of  fraud 
or  want  of  consideration."  But  even 
under  this  provision,  it  has  been  held 
that  where  there  is  a  reconveyance  of 
the  premises  formerly  held  by  the  head 
of  a  family  as  "homestead,  and  a  new 
claim  of  homestead  made  before  the 
original  conveyance  is  set  aside  as 
fraudulent,  the  homestead  is  valid,  the 
householder  in.  such  case  being  then  in 
the  same  position  he  was  under  the 
former  constitution.  In  re  W.  C.  Allen 
&  Co.,  134  Fed.  620.  See  also  In  re 
Thompson,  115  Fed.  924,  a  similar  case 
under  Georgia  Code. 

As  to  whether  an  action  will  lie  to 
set  aside  a  fraudulent  conveyance  of  a 
homestead  unconnected  with  any  other 
property,  see  10  Standard  Peoc.  94. 

65.  IT.  S.— Cox  v.  Wilder,  2  Dill.  45v 
6  Fed.  Cas.  No.  3,308,  Missouri.  Ala, 
First  Nat.  Bank  v.  Kennedy,  113  Ala. 
279,  21  So.  387,  36  L.  B.  A.  327.  Ky. 
Kuevan  v.  Specker,  11  Bush  1.  Miss. 
Dulion  v.  Harkness,  80  Miss.  8,  31  So. 
416,  92  Am.  St.  Eep.  563.  Mo.— Vogler 
v.  Montgomery,  54  Mo.  577. 

66.  See  Phenix  Ins.  Co.  v.  Fielder, 
133  Ind.  557,  33  N.  E.  270;  Wilson  v. 
Taylor,  49  Kan.  774,  31  Pac.  697.  See 
also  Bell  v.  Devore,  96  111.  217;  Crum- 
rnen  v.  Bennet,  68  N.  C.  494. 
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(in.)  Conveyances  Between  Husband  and  Wife.  —  Except  under  statutes 
allowing  a  homestead  to  the  head  of  the  family  only,67  neither  a  trans- 
fer or  conveyance  of  a  homestead  by  the  husband  to  the  wife  directly,88 
nor  a  conveyance  to  a  third  person  who  at  once  conveys  to  the  wife,08 
constitutes  an  abandonment  of  the  homestead. 

g.  By  Lease.  —  "While  a  temporary  leasing  or  renting  of  the  home- 
stead does  not  of  itself  constitute  an  abandonment  thereof,70  especially 


If  as  to  others,  such  conveyance  be 
set  aside,  no  part  of  the  property,  or  its 
proceeds,  may  return  to  the  grantor. 
Phenix  Ins.  Co.  V.  Fielder,  133  Ind. 
557,  33  N.  E.  270. 

67.  Niehol  v.  Davidson  County,  8 
Lea  (Tenn.)  389,  under  statute  of  1868. 
And  see  Cordray  v.  Morgan,  21  Okla. 
574,  95  Pae.  761.  See  also  MeGinnis 
v.  Wood,  4  Okla.  499,  47  Pac.  492. 

68.  Cal.— In  re  Lamb,  95  Cal.  397,  30 
Pac.  568;  Burkett  v.  Burkett,  7S  Cal. 
310,  20  Pac.  715,  12  Am.  St.  Bep.  58,  3 
L.  B.  A.  781.  la. — Green  v.  Parrar,  53 
Iowa  426,  5  N.  W.  557.  Okla. — (Jordray 
V.  Morgan,  21  Okla.  574,  95  Pac.  761. 

The  wife,  by  taking'  a  deed  of  the 
homestead  premises  from  the  husband 
without  consideration,  does  not  lose  her 
homestead  right  (Biggs  v.  Sterling,  60 
Mich.  643,  652,  27  N.  W.  705,  1  Am. 
St.  Bep.  554;  Hamby  v.  Lane,  107  Tenn. 
698,  64  S.  W.  1067,  89  Am.  St.  Bep. 
967;  Eosenbaum  v.  Davis,  106  Tenn.  51, 
60  S.  W.  497;  Howell  v.  Thompson,  95 
Tenn.  396,  32  S.  W.  309;  Buohs  v. 
Hooke,  3  Lea  (Tenn.)  302,  31  Am.  Bep. 
642),  even  though  she  is  a  party  to  the 
fraud  (Hamby  v.  Lane,  supra;  Eosen- 
baum v.  Davis,  supra),  since  under  the 
constitutional  or  statutory  provision, 
the  homestead  can  only  be  alienated  by 
a  joint  conveyance  of  the  husband  and 
wife.  Hambly  v.  Lane,  supra;  Eosen- 
baum v.  Davis,  supra,  distinguishing 
Niehol  v.  Davidson  County,  8  Lea 
(Tenn.)  389  on  the  ground  that  under 
Act  of  1868  the  wife  had  no  interest 
and  husband  alone  could  convey. 

Nor  does  the  date  of  the  homestead 
exemption  become  that  of  the  transfer. 
Green  v.  Parrar,  53  Iowa  426,  5  N.  W. 
557. 

69.  la. — Hugunin  v.  Dewey,  20  Iowa 
368.  Mich. — Burkhardt  v.  James  Wal- 
ker &  Son,  132  Mich,  93,  92  N.  W.  778, 
102  Am.  St.  Bep.  386.  Neb.— McHugh 
v.  Smiley,  17  Neb.  620,  626,  20  N.  W. 
296,  24  N.  W.  277;  McMahon  v.  Speil- 
man,  15  Neb.  653,  20  N.  W.  10.  Wis. 
Dreutzer  p.  Bell,  11  Wis.  114. 
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See  also  Sanford  V.  Pinkie,  112  111. 
146.  But  see  Jones  v.  Currier,  65  Iowa 
533,  22  N.  W.  663,  holding  that  the 
court  cannot  assume,  in  the  absence  of 
evidence,  that  a  conveyance  by  the 
husband  to  the  third  person  who  im- 
mediately conveyed  to  the  wife,  was  for 
the  purpose  of  vesting  the  title  in  the 
wife,  and  without  any  intention  to 
abandon  his  homestead  rights. 

Joinder  of  husband  and  wife  in  a 
deed  to  a  third  party  to  hold  as  trustee 
on  behalf  of  the  homestead,  where  there 
is  nothing  in  the  deed  showing  an 
abandonment,  does  not  constitute  an 
abandonment,  the  wife  remaining  in 
occupancy  of  her  portion.  Crockett  v. 
Templeton,  65  Tex.  134. 

70.  U.  S.— In  re  Presnall,  167  Fed. 
406;  In  re  Pope,  98  Ped.  722.  Ala. 
Code,  1907,  §4192  (when  a  declaration 
of  claim  to  a  homestead  exemption  has 
been  filed) ;  Dowling  v.  Home,  117  Ala. 
242,  23  So.  74;  Metcalf  v.  Smith,  106 
Ala.  301,  17  So.  537;  Puller  v.  Whit- 
lock,  99  Ala.  411,  13  So.  80;  Pollak  v. 
Caldwell,  94  Ala.  149,  10  So.  266;  Beck- 
ert  v.  Whitlock,  83  Ala.  123,  3  So.  545. 
Ark.-^Gazole  v.  Savage,  80  Ark.  249, 
96  S.  W.  981;  Tumlinson  v.  Swinney,  22 
Ark.  400,  76  Am.  Dec.  432.  Colo.— Dal- 
lemand  v.  Mannon,  4  Colo.  App.  262,  35 
Pac  679.  HI— Smith  v.  Bittenhouse, 
260  111.  599,  103  N.  E.  569;  Moore  v. 
Plynn,  135  111.  74,  25  N.  E.  844;  Wig- 
gins v.  Chance,  54  HI.  175.  la.— Wapello 
County  v.  Brady,  118  Iowa  482,  92  N; 
W.  717;  Maguire  V.  Hanson,  105  Iowa 
215,  74  N.  W.  776;  Jones  v.  Blumen- 
stein,  77  Iowa,  361,  42  N.  W.  321;  Bohb 
v.  McBride,  28  Iowa  386;  Stewart  t.  ■ 
Brand,  23  W  477.  Kan.-Shattuck 
v.  Weaver,  80  Kan.  82,  101  Pac.  649, 
Hixon  &  Co.  v.  George,  18  Kan.  2o3. 
Ky.— Phipps  v.  Acton,  12  Bush  6ti>, 
Derickson  v.  Gillespie,  17  Ky.  I ..Bep. 
892  32  S.  W.  1084;  Davis  v.  Pntcaaro, 
9  Ky.  L.  Bep.  914,  7  S  W  549.  » 
Burch  v.  Mouton,  37  La.  Ann.  A>. 
Mass.— Dulanty  v.  Pynchon,  6  Alien 
510.    Mich.— Burkhardt  v.  James  wai- 
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under  statutes  providing  for  abandonment  only  by  a  written  declara- 
tion or  grant  deed  properly  acknowledged  and  recorded,71  where  the 
leasing  is  permanent  and  without  an  intention  to  return  to  the  place 
as  a  home,72  or  beyond  the  period  allowed  by  the  statute,73  the  home- 
stead right  ceases.  The  leasing  of  the  homestead,  in  connection  with 
other  circumstances,  may  also  show  an  abandonment  thereof.7* 


ker  &  Son,  132  Mich.  93,  92  N.  W.  778, 
102  Am.  St.  Eep.  386;  Earll  v.  Earll, 
60  Mich.  30,  26  N.  W.  822.  Miss— Zu- 
koski  v.  Mclntyre,  93  Miss.  806,  47  So. 
435;  Campbell  v.  Adair,  45  Miss.  170. 
Mo.— Spratt  v.  Early,  169  Mo.  357,  69  S. 
W.  13;  Snodgrass  v.  Copple,  131  Mo. 
App.  346,  111  S.  W.  845.  N.  H,— Locke 
v.  Eowell,  47  N.  H.  46;  Meader  v.  Place, 
43  N.  H.  307.  Ohio.— Wetz  v.  Beard,  12 
Ohio  St.  431.  Tex.— Harle  v.  Richards, 
78  Tex.  80,  14  S.  W.  257;  Wynne  v. 
Hudson,  66  Tex.  1,  17  S.  W.  110;  Ja- 
cobs, Bernheim  &  Co.  v.  Hawkins,  63 
Tex.  1;  Pryor  v.  Stone,  19  Tex.  371, 
70  Am.  Dec.  341;  Allen  v.  Campbell,  53 
Tex.  Civ.  App.  76,  115  S.  W.  360;  Can- 
ning v.  Andrews,  38  Tex.  Civ.  App.  232, 
85  S.  W.  22;  Beck  v.  Avindino,  29  Tex. 
Civ.  App.  500,  68  S.  W.  827.  Wis.— Me- 
Dennott  v.  Kernan,  72  Wis.  268,  39  N. 
W.  537,  7  Am.  St.  Eep.  864;  Zimmer  V. 
Pauley,  51  Wis.  282,  8  N.  W.  219;  Her- 
rick  v.  Graves,  16  Wis.  157.  Wyo. 
Jones  v.  Kepf  ord,  17  Wyo.  468,  100  Pac. 
923. 

In  Alabama,  a  leasing  of  the  home- 
stead forfeits  the  same  unless  the  claim 
required  by  statute  is  duly  filed  for 
record  in  the  office  of  the  judge  of  pro- 
bate. Bland  *.  Putman,  132  Ala.  613, 
32  So.  616;  Pollak  v.  Caldwell,  94  Ala. 
149,  10  So.  266;  Murphy  v.  Hunt,  Mil- 
ler &  Co.,  75  Ala.  438.  See  infra,  I, 
I,  3  i.  _ 

'  During  his  absence  temporarily,  oc- 
cupation may  remain  with  his  servants 
or  agents."  Boyle  v.  Shulman,  59  Ala. 
566. 

Occupancy  by  a  tenant  by  suffer- 
ance, without  payment  of  rent,  indi- 
cates an  intention  of  returning.  Maca- 
venny  y,  Eolph,  107  111.  App.  542. 

Benting  for  three  years  on  a  verbal 
understanding  to  surrender  premises 
Upon  his  return  before  the  expiration 
of  such  time,  is  not  an  abandonment. 
Palmer  v.  Eiddle,  197  111.  45,  64  N.  E. 
ao3. 

As  to  lease  of  homestead  by  one 
g»use  only,  see  Mailhot  v.  Turner,  157 
Mich  167,  121  1ST.  W.  804,  133  Am.  St. 
Sep-  333,  and  note. 


71.  Simonson  v.  Burr,  121  Cal.  582, 
54  Pac.  87.     See  infra,  I,  I,  3,  h. 

72.  TJ.  S— In  re  Vincent,  115  Fed. 
236.  N.  H— Austin  v.  Stanley,  46  N. 
H.  51;  Horn  v.  Tufts,  39  N.  H.  478; 
Hoitt  v.  Webb,  36  N.  H.  158.  Tex. 
Oppenheimer  v.  Fritter,  79  Tex.  99,  14 
S.  W.  1051;  Wynne  v.  Hudson,  66  Tex. 
1,  17  S.  W.  110;  Beck  v.  Avindino,  29 
Tex.  Civ.  App.  500,  68  S.  W.  827;  Wurz- 
bach  v.  Menger,  27  Tex.  Oiv.  App.  290, 
65  S.  W.  679  (ten  years);  Warren  v. 
Kohr,  26  Tex.  Civ.  App.  331,  64  S.  W. 
62  (eight  years).  Vt. — Davis  V.  An- 
drews, 30  Vt.  678,  five  years. 

See  also  Pitney  v.  Eldridge,  58  Kan. 
215,  48  Pac.  854;  Warren  v.  Peterson, 
32  Neb.  727,  49  N.  W.  703. 

A  lease  of  land  for  life,  made  by  an 
old  man,  he  reserving  the  right  to  re- 
turn to  the  place  and  make  it  his  home, 
is  not'  an  abandonment  where  he  in- 
tends to  return  to  it.  Gates  v.  Steele, 
48  Ark.  539,  4  S.  W.  53. 

73.  Blackman  v.  Moore-Handley 
Hdw.  Co.,  106  Ala.  458,  17  So.  629; 
Hines  v.  Duncan,  79  Ala.  112,  58  Am. 
Eep.  580;  Seaife  v.  Argall,  74  Ala.  473; 
Boyle  v.  Shulman,  59  Ala.  566  (under 
the  Code  of  1876). 

74.  Ala. — Blackman  v.  Moore-Hand- 
ley Hdw.  Co.,  106  Ala.  458,  17  So.  629. 
111. — Fergus  v.  Woodworth,  44  111.  374. 
la. — Baker  v.  Jamison,  73  Iowa  698,  36 
N.  W.  647.  Ky. — White  v.  Roberts,  112 
Ky.  788,  66  S.  W.  758.  Okla.— Betts 
v.  Mills,  8  Okla.  351,  58  Pac.  957. 

Lease  'by  the  husband  of  homestead 
premises  and  removal  therefrom  fol- 
lowing death  of  wife  held  to  constitute 
an  abandonment  in  Smith  v.  Bunn,  75 
Mo.  559.  To  same  effect,  Benson  v. 
Aitken,  17  Cal.  163,  decided  previous  to 
statute  requiring  declaration  of  aban- 
donment, and  holding  that  lease  by 
husband  of  homestead  premises,  'lessee 
agreeing  as  part  of  consideration  to 
care  for  minor  child,  constituted  •  an 
abandonment. 

Where  the  debtor  surrendered  pos- 
session of  the  homestead  premises  to 
the  mortgagees  in  a  mortgage  thereof, 
under    an    agreement    that    the    lease 
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h.  By  Declaration.  —  Statutes  sometimes  provide  that  a  homestead 
can  be  abandoned  only  by  a  declaration  of  abandonment,75  or  a  grant 
thereof,76  executed  and  acknowledged  by  the  husband  and  wife,  if  the 
claimant  is  married,77  or  other  head  of  a  family,78  or  by  the  claimant 
if  unmarried.79  A  manner  of  abandonment  being  thus  provided  by 
statute,  all  others  are  excluded,80  and  a  removal  from  the  homestead 
although  coupled  with  the  intent  never  to  return,  is  not  sufficient  to 


should  be  renewed  from  year  to  year, 
until  the  mortgage  debt  was  fully  paid, 
and  remained  out  of  possession  for  five 
years,  it  was  held  that  he  had  aban- 
doned his  homestead  right  therein. 
Burson  v.  Dorr  &  Fowler,  65  111.  146. 

75.  Cal  —  Civ.  Code,  §1243;  MacLeod 
v.  Moran,  153  Cal.  97,  94  Pae.  604;  Es- 
tate of  Winslow,  121  Cal.  92,  53  Pac. 
362;  Kennedy  v.  Gloster,  98  Cal.  143, 
32  Pae.  941;  Graves  v.  Baker,  68  Cal. 
134,  8  Pac.  693;  Mabury  v.  Ruiz,  58 
Cal.  11;  Holm  v.  Pauly,  11  Cal.  App. 
724,  731,  106  Pac.  266.  Idaho.— Eev. 
Code,  190S,  §3179;  Grice  v.  Woodworth,- 
10  Idaho  459,  465,  80  Pac.  912,  109 
Am.  St.  Eep.  214,  69  L.  E.  A.  584; 
Mellen  v.  McManus,  9  Idaho  418,  425, 
75  Pac.  98;  Wright  ».  Westheimer,  3 
Idaho  232,  28  Pac.  430,  35  Am.  St.  Rep. 
269.  Mont.— Eev.  Code,  1907,  §4700. 
Nev.— Eev.  Laws  1912,  §2143;  Estate 
of  Walley,  11  Nev.  260.  Wash.— Eem. 
&  Ball.  Ann.  Codes  &  St.,  1910,  §535; 
Wentworth  v.  McDonald,  78  Wash.  546, 
139  Pac.  503;  in  re  Peas'  Estate,  30 
Wash.  51,  70  Pac.  270. 

76.  Cal.— Civ.  Code,  §1243;  MacLeod 
«.  Moran,  153  Cal.  97,  94  Pac.  604;  Es- 
tate of  Winslow,  121  Cal.  92,  53  Pac. 
362;  Kennedy  v.  Gloster,  98  Cal.'  143, 
32  Pac.  941;  Paivre  v.  Daley,  93  Cal. 
664,  29  Pac.  256;  Mabury  v.  Euiz,  58 
Cal.  11;  Hohn  v.  Pauly,  11  Cal.  App. 
724,  731,  106  Pac.  266.  Idaho.— Eev. 
Code,  1908,  §3179;  Grice  v.  Woodworth, 
10  Idaho  459,  465,  80  Pac.  912,  109 
Am.  St.'  Eep.  214,  69  L.  E.  A.  584; 
Mellen  v.  McMannis,  9  Idaho  418,  425, 
75  Pac.  98;  Wright  v.  Westheimer,  3 
Idaho  232,  2S  Pac.  430,  35  Am.  St. 
Rep.  269.  Mont.— ,Eev.  Codes  1907, 
§4700.  Wash.— Eem.  &  Ball.  Ann. 
Codes  &  St.,  1910,  §535. 

The  word  "grant"  is  here  used  in 
its  generic,  not  its  technical  sense,  and 
as  so  used,  is  a  term  applicable  to  all 
transfers  of  rdal  estate.  Paivre  v. 
Daley,  93  Cal.  664,  29  Pac.  256. 

A  joint  conveyance  by  the  husband 
and  wife   of  premises  from  which  the 
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homestead  was  selected  by  the  wife  is 
an  abandonment  thereof  under  the  pro- 
visions of  such  a  statute.  Oaks  v.  Oaks, 
94  Cal.  66,  29  Pac.  330. 

77.  Cal.— Civ.  Code,  1909,  §1243; 
MacLeod  v.  Moran,  153  Cal.  97,  94  Pac. 
604;  Estate  of  Winslow,  121  Cal.  92,  53 
Pac.  362;  Mabury  v.  Euiz,  58  Cal.  11. 
Idaho.— Eev.  Code,  1908,  §3179;  Grice 
v.  Woodworth,  10  Idaho*  459,  465,  80 
Pae.  912,  109  Am.  St.  Eep.  214,  69  L. 
E.  A.  584;  Mellen  v.  McMannis,  9  Idaho 
418,  425,  75  Pac.  98;  Wright  v.  West- 
heimer, 3  Idaho  232,  28  Pac.  430,  35 
Am.  St.  Eep.  269.  Mont.— Rev.  Codes, 
1907,  §4700.  Nev.— Eev.  Laws,  1912, 
§2143.  Wash.— Eem.  &  Ball.  Ann. 
Codes  &  St.,  1910,  §535;  In,  re  IW  Es- 
tate, 30  Wash.  51,  70  Pac.  270. 

The  acknowledgment  of  the  wife  to 
such  declaration  of  abandonment  shall 
be  taken  separately  and  apart  from 
her  husband.  Nev.  Eev.  Laws,  1912, 
§2143. 

78.  Nev.  Rev.  Laws,  1912,  §2143. 

79.  Cal— Civ.  Code,  1909,  §1243; 
Mabury  v.  Euiz,  58  Cal.  11.  Idaho. 
Eev.  Code,  1908,  §3179;  Grice  i>.  Wood- 
worth,  10  Idaho  459,  465,  80  Pac.  912, 
109  Am.  St.  Eep.  214,  69  L.  E.  A.  584; 
Mellen  v.  McMannis,  9  Idaho  418,  425, 
75  Pae.  98;  Wright  v.  Westheimer,  3 
Idaho  232,  28  Pac.  430,  35  Am.  St.  Eep. 
269.  Mont.— Eev.  Codes,  1907,  §470. 
Wash.— Eem.  &  Ball.  Ann.  Codes  &  St., 
§535. 

80.  Simonson  ».  Burr,  121  Cal.  582, 
54  Pac.  87;  Lubboek  v.  McMann,  82  Cal. 
226,  22  Pac.  1145,  16  Am.  St.  Eep.  108; 
Porter  v.  Chapman,  65  Cal.  365,  4  Pac. 
£37;  Wentworth  v.  McDonald,  78  Wash. 
546,  139  Pac.  503.  See  also  Bull  v.  Coe 
(Cal.),  15  Pac.  123,  reversed  on  other 
grounds  in  77  Cal.  54,  18  Pac.  808,  U 
Am.  St.  Eep.  235;  Mellen  v.  McManms, 
9  Idaho  418,  75  Pac.  98. 

"Under  our  law  we  know  ot  no 
abandonment  of  the  homestead  except 
in  the  statutory  mode.  The  homestead 
having  once  been  regularly  created  out 
of  a  parcel  of  land,  in  accordance  witfl 
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constitute  an  abandonment.81  Nor  does  a  deed  of  trust,82  or  a  deed  ab- 
solute on  its  face  and  purporting  to  grant  the  property  therein  de- 
scribed, where  it  is,  in  fact,  given  solely  as  security  for  the  payment  of 
money,  constitute  an  abandonment.83  But  a  quit-claim  deed  operates 
as  an  abandonment,  where  it  passes  all  the  title  which  the  grantor  has,81 
as  does  a  recorded  contract  of  separation  between  husband  and  wife, 
which  makes  a  complete  settlement  and  adjustment  of  all  their  prop- 
erty rights." 

Filing  and  Recording. —  It  is  sometimes  provided  that  the  declaration 
of  abandonment  shall  only  be  effectual  from  the  time  it  is  filed  in  the 


the  statute,  the  estate  so  created  con- 
tinues to  exist  until  put  an  end  to  in 
the  mode  pointed  out  by  the  statute." 
Porter  v.  Chapman,  65  Cal.  365,  4  Pac. 
237. 

81.  Cal. — Simonson  v.  Burr,  121  Cal. 
582,  54  Pac.  87;  Waggle  v.  Worthy,  74 
Cal.'  266,  15  Pac.  831,  5  Am.  St.  Eep. 
440;  Tipton  v.  Martin,  71  Cal.  325,  12 
Pac.  244;  Porter  v.  Chapman,  65  Cal. 
365,  4  Pac.  237.  Idaho. — Mellen  v.  Me- 
Mannis,  9  Idaho  418,  75  Pac.  98,  re- 
moval from  state.  Mass. — Woodbury  v. 
Luddy,  14  Allen  1,  92  Am.  Dec.  731; 
Connor  v.  MeMurray,  2  Allen  202. 
Wash.— Wentworth  v.  McDonald, '  78 
Wash.  546,  139  Pac.  503. 

Under  a  statute  providing  that  the 
homestead  can  be  lost  only  by  deed 
properly  acknowledged  and  recorded,  a 
removal  therefrom  will  not  forfeit  the 
homestead  until  a  new  homestead  is  ac- 
quired. Woodbury  v.  Luddy,  14  Allen 
(Mass.)  1,  5. 

In  Waggle  v.  Worthy,  74  Cal.  266,  15 
Pae.  831,  5  Am.  St.  Eep.  440,  it  was 
correctly  held  that  "the  removal  of  a 
party  from  premises  on  which  he  has 
declared  a  homestead  after  a  void  exe- 
cution sale  thereof,  and  his  surrender 
of  the  possession  to  the  execution  pur- 
chaser, do  not  constitute  an  abandon- 
ment of  the  homestead,  within  the  mean- 
ing of  section  1243  of  the  Civil  Code, 
so  as  to  enable  him  to  declare  a  sec- 
ond homestead  on  other  land."  Estate 
of  Olavo,  6  Cal.  App.  774,  93  Pac.  295. 

Kemoval  to  another  state  and  voting 
there  is  not  an  abandonment  under 
such  statutes.  Porter  ».  Chapman,  65 
Cal.  365,  4  Pae.  237. 

""•_  A  deed  of  trust  given  simply  as 
security  for  the  payment  of  a  debt  is 
m  a  certain  sense  a -"grant,"  yet  it 
J?."?4*  "grant"  within  the  meaning 
or  that  word  as  used  in  §1243  of  the 
wvii   Code.    A    provision    in    a    trust 


deed,  "hereby  expressly  abandoning 
all  right  of  homestead  in  and  to  said 
premises,"  amounts  to  nothing  "more 
than  an  express  abandonment  to  the 
trustees,  for  the  purpose  of  the  trust, 
of  all  claim  of  homestead."  MacLeod 
v.  Moran,  153  Cal.  97,  94  Pac.  604,  s.  c. 
11  Cal.  App.  622,  105  Pac.  932. 

83.  MacLeod  v.  Moran,  153  Cal.  97, 
94  Pac.  604;  Kennedy  v.  Gloster,  98 
Cal.  143,  147,  32  Pac.  941;  Bull  v.  Co'e 
(Cal.),  15  Pac.  123  {reversed  on  other 
grounds  in  s.  c,  77  Cal.  54,  18  Pac.  808, 
80  Am.  St.  Bep.  235) ;  Mabury  v,  Ruiz, 
58  Cal.  11;  Boss  v.  Howard,  25  Wash. 
1,  64  Pac.  794;  Wiss  v.  Stewart,  16 
Wash.  376,  47  Pac.  736. 

These  decisions  are  based  upon  the 
fact  that  such  a  deed,  though  in  form 
a  grant,  is  really  only  a  mortgage,  and 
does  not  convey  the  fee.  MacLeod  v. 
Moran,  153  Cal.  97,  94  Pac.  604. 

84.  Faivre  v.  Daley,  93  Cal.  664,  29 
Pac.  256,  it  is  a  "grant"  within  the 
meaning  of  that  word  as  used  in  Civil 
Code,  §1243. 

85.  Estate  of  Winslow,  121  Cal.  92, 
53  Pae.  362;  In  re  Lamb,  95  Cal.  397, 
30  Pac.  568. 

Since  the  law  has  prescribed  no  form 
of  words  for  the  abandonment  of  a 
homestead,  the  mutual  intention  of  the 
parties  will  be  given  effect  so  far  as 
the  same  is  lawful  and  ascertainable 
from  the  language  employed  and  the 
attendant  circumstances.  Therefore,  a 
contract  of  separation,  the  same  hav- 
ing been  acknowledged  by  both  and 
duly  recorded,  is  an  abandonment  of 
the  homestead  by  both  spouses;  such 
abandonment  follows  from  the  pro- 
visions of  the  instrument,  which  seeks 
a  complete  settlement  and  adjustment 
of  all  their  property  rights  and  rela- 
tions, for  they  cannot  have  their  nat 
ural  and  obviously  intended  effect  with- 
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office  in  which  the  homestead  is  recorded,86  and  recorded  therein  in  the 
same  manner  as  the  declaration  is  required  to  be  recorded.87 

Effect  of  Declaration.  — The  only  effect  of  an  abandonment  is  to  in- 
vest the  husband  with  the  power  to  alienate  the  premises  or  subject 
them  to  some  specific  lien  during  the  continuance  of  the  abandonment.88 
There  is  nothing  to  prevent  the  parties  from  again  claiming  a  home- 
stead in  the  premises,89  or  to  prevent  the  court  from  setting  apart  the 
actual  homestead  for  the  use  of  the  widow.90  However,  until  an  abandon- 
ment, in  the  manner  pointed  out  by  the,  statute,  of  premises  declared  on 
as  a  homestead,  no  other  homestead  can  be  acquired.91 

i.  By  Failure  To  File  Declaration  or  Notice  of  Claim  on  Bemoval  — 
Under  the  express  terms  of  some  statutes  a  removal  from  the  home- 
stead constitutes  an  abandonment  unless  prior  to  the  removal  there- 
from the  claimant  files  a  declaration  or  claim  of  exemption,82  while  un- 
der others  a  removal  therefrom  beyond  a  specified  period  constitutes 
an  abandonment  unless  the  claimant  within  such  period  files  a  claim 
of  exemption.93    Under  such  statutes,  a  removal,  without  a  compliance, 


out   it.     Estate   of  Winslow,   121    Cal. 
92,  53  Pae.  362. 

86.  Cal.— Civ.  Code,  §1244;  Simonson 
v.  Burr,  121  Cal.  582,  54  Pae.  87;  Ma- 
bury  v.  Euiz,  58  Cal.  11.  Idaho. — Eev. 
Code,  1908,  §3180.  Mont.— Eev.  Code, 
1907,  §4701.  Wash.— Bern.  &  Ball.  Ann. 
Codes  &  St.,  1910,  §535. 

87.  Cal.  Civ.  Code,  §1244;  Estate  of 
Winslow,  121  Cal.  92,  53  Pae.  362; 
In  re  Lamb,  95  Cal.  397,  30  Pae.  568; 
Nev.  Rev.  Laws,  1912,  §2143. 

Though  an  agreement  of  separation, 
made  between  husband  and  wife,  which 
makes  a  division  of  the  property,  be 
considered  as  an  abandonment,  the  fail- 
ure to  record  it  renders  it  ineffectual 
for  that  purpose.  In  re  Lamb,  95  Cal. 
397,  30  Pae.  568. 

.  88. 
267. 

89. 
267. 

90. 
267. 

91.  A  party  cannot  have  two,  home- 
steads; and  if  he  attempts  to  acquire 
a  second  while  the  first  is  still  in 
force,  the  second  is  void,  and  does  not 
prevent  the  lien  of  a  judgment  from 
attaching  to  the  land  embraced  therein. 
Waggle  v.  Worthy,  74  Cal.  266,  15  Pae. 
831,  5  Am.  St.  Eep.  440. 

92.  Land  r.  Boykin,  122  Ala.  627, 
25  So.  172;  Puller  v.  Whitlock,  99  Ala. 
411,  13  So.  80;  Murphy  v.  Hunt,  Miller 
&  Co.,  75  Ala.  438. 

It  is  only  by  filing  the  declaration 
as  provided  by  law  that  the  right  of 
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Estate  of  Walley,  11  Nev.  260, 
Estate  of  Walley,  11  Nev.  260, 
Estate  of  Walley,  11  Nev.  260, 


exemption  remains  unimpaired,  and  the 
leased  or  quitted  premises  are  per- 
mitted to  remain  subject  to  the  same 
right  of  homestead  as  if  the  claimant 
had  continued  in  the  actual  occupancy 
thereof.  Land  v.  Boykin,  122  Ala.  627, 
25  So.  172;  Sides  v.  Scharff,  93  Ala. 
106,  9  So.  228;  Murphy  v.  Hunt,  Miller 
&  Co.,  75  Ala.  438. 

The  riling  of  a  declaration  after  re- 
moval and  after  levy  is  too  late  to  se- 
cure the  benefit  of  the  statute.  "The 
lodging  of  a  claim  with  the  sheriff  after 
making  a  levy  would  be  in  the  nature 
of  a  declaration  made  post  litem  motam, 
or  one  advantageous  .to  the  declarant 
after  the  rights  of  creditors  have  in- 
tervened, and  would  be  entitled  fo 
little  weight,  as  evidence  of  antecedent 
attention"  that  the  leasing  or  removal 
was  with  the  intention  of  returning. 
Murphy  v.  Hunt,  Miller  &  Co.,  75  Ala. 
438.  See  also,  Land  v.  Boykin,  132 
Ala.  627,  25  So.  172;  Boyle  v.  Shulman, 
59  Ala.  566. 

93.  Minn.  Eev.  Laws,  1905,  §3458 
(within  six  months) ;  Jaenicke  v.  Foun- 
tain City  Drill  Co.,  106  Minn.  442,  119 
N."  W.  60;  Quehl  v.  Peterson,  47  Mine. 
13,  49  N.  W.  390;  Bailliff  «.  Gerhard, 
40  Minn.  172,  41  N.  W.  1059;  Russell 
v.  Speedy,  38  Minn.  303,  37  N.  W. 
340.  M£V       . 

Burden  of  showing  notice  of  filing  or 
claim  is  upon  claimant.  Go!La:n.i 
Fountain,  50  Minn.  264,  52  N.  W.  S6-. 

During  the  period  set  by  the  statute, 
the  immunity  from  seizure  or  sale  does 
not  depend  upon  the  notice,  nor  upon 
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therewith,  though  accompanied  by  an  intention  to  return,  is  an  abandon- 
ment.94 And.  on  the  other  hand,  if  the  party  leaves  the  homestead 
without  an  intention  to  return  he  abandons  his  homestead  regardless  of 
whether  he  has  filed  the  statutory  declaration95  or  notice  of  claim  within 
the  time  fixed  by  the  statute.96  The  existence  of  such  intention  is  an 
inference  to  be  drawn  by  the  jury  from  all  the  facts  and  circumstances 
proved.97 

j.  Abandonment  of  Part  of  Homestead.  —  Where  there  is  a  segrega- 
tion of  a  part  of  a  homestead  and  the  same  is  intended  to  be  perma- 
nently devoted  to  uses  other  than  that  of  a  home,  such  action  will  be  an 
{.bandonment  of  it  as  a  homestead.98    "Where,  however,  there  is  no  seg- 


reoccupation,  but  is  absolute  for  the 
time  within  which  either  may  be  done. 
Kussell  v.  Speedy,  38  Minn.  303,  37 
N.  W.  340. 

In  computing  the  time  the  owner  ia 
absent  from  his  homestead  and  the 
time  within  which  the  notice  must  be 
filed,  the  first  day  of  his  absence  there- 
from must  be  excluded  and  the  last  day 
included,  in  accordance  with  the  gen- 
eral rule  for  computation  of  time,  as 
established  by  Gen.  St.  1866,  c.  66,  §68 
(Gen.  St.  1878,  c.  66,  §82).  Jaenicke 
v.  Fountain  City  Drill  Co.,  106  Minn. 
442,  119  K.  W.  60. 

94.  Murphy  v.  Hunt,  Miller  &  Co., 
75  Ala.  438;  Boyle  v.  Shulman,  59  Ala. 
566;  BaillifE  v.  Gerhard,  40  Minn.  172, 
41  N.  W.  1059;  Eussell  v.  Speedy,  38 
Minn.  3Q3,  37  N.  W.  340. 

95.  Sides  v.  Scharff,  93  Ala.  106,  9 
So.  228;  Beckert  v.  Whitloek,  83  Ala. 
123,  131,  3  So.  545;  Lehman,  Durr  & 
Co.  v.  Bryan,  67  Ala.  558. 

The  filing  of  the  declaration  and 
claim  may  be  prima  facie  evidence,  but 
is  not  conclusive  of  the  animus  rever- 
tendi.  Notwithstanding  this,  the  own- 
er may  have  quitted  and  leased  with 
the  intention  df  not  returning  within 
the  statutory  period.  If  such  was  his 
intention,  the  right  of  homestead  ex- 
emption terminated  when  he  quit  the 
actual  occupancy.  Beckert  v.  "Whitloek, 
83  Ala.  123,  131,  3  So.  545. 

96.  Kramer  v.  Lamb,  84  Minn.  468, 
87  N.  W.  1024;  Clark  v.  Dewey,  71 
Minn.  108,  73  ST.  W.  639;  Donaldson 
v.  Lamprey,  29  Minn.   18,   11    N.    W. 

Where  the  owner  removes  from  his 
premises,  not  with  the  intention  of 
abandoning,  but  of  returning,  and  files 
the  required  statutory  notice  for  his 
protection  in  case  of  absence  for  more 
than  the  statutory  period,  and  after- 


wards his  intention  changes,  and  for 
an  indefinite  time  he  makes  a  home 
in  another  locality,  his  right  of  home- 
stead is  not  protected  by  such  notice. 
Kramer  1>.  Lamb,  84  Minn.  468,  87  1ST. 
W.   1024. 

The  intention  of  the  husband,  as 
head  of  the  family,  not  to  return  fixes 
the  character  of  the  removal  as  an 
abandonment.  Kramer  v.  Lamb,  84 
Minn.  468,  87  N".  W.  1024;  Williams  V. 
Moody,  35  Minn.  280,  28  N".  W.  510. 
See  also  BaillifE  v.  Gerhard,  40  Minn. 
172,  41  N.  W.  1059. 

97.  Beckert  v.  Whitloek,  83  Ala.  123, 
3   So.   545. 

98.  O'Brien  v.  Woeltz,  94  Tex.  148, 
58  S.  W.  943,  59  S.  W.  535,  86  Am. 
St.  Bep.  829,  reversing  57  S.  W.  905; 
Blackburn  v.  Knight,  81  Tex.  326,  16 
S.  W.  1075;  Oppenheimer  v.  Fritter,  79 
Tex.  99,  14  S.  W.  1051;  Langston  v. 
Maxey,  74  Tex.  155,  12  S.  W.  27; 
Wynne  v.  Hudson,  66  Tex.  1,  17  S.  W. 
110;  Medlenka  v.  Downing,  59  Tex.  32;' 
King  v.  Hapgood  Shoe  Co.,  21  Tex.  Civ. 
App.  217,  51  S.  W.  532;  Shook  v.  Shook, 
21  Tex.  Civ.  App.  177,  50  S>.  W.  731; 
Williams  v.  Cleveland,  18  Tex.  Civ. 
App.  133,  44  S.  W.  189;  Ayers  V. 
Shackey,  2  Posey  Unrep.  Cas.  274 
(building  storehouses  and  renting  out). 

Erection  of  Other  Buildings. — Where 
a  person  owning  a  block  in  a  city  upon 
which  his  home  stands  erects  thereon, 
solely  for  the  purpose  of  renting  them 
to  others,  large  and  costly  buildings, 
to  be  used  for  mercantile  pursuits  or 
other  purposes,  and  does  so  use  them, 
the  homestead  in  the  property  so  used 
is  lost.  Medlenka  1>.  Downing,  59  Tex. 
32;  Burns  v.  Parker  (Tex.  Civ.  App.), 
137  S.  W.  705.  And  see  Blackburn  v. 
Knight,  81  Tex.  326,  16  S.  W.  1075; 
Hargadene  v.  Whitfield,  71  Tex.  482,  9 
S.  W.  475;  Wynne  v.  Hudson,  66  Tex. 
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regation  intended,  a  temporary  use  of  a  part  of  the  homestead  prop- 
erty  for  other  'than  homestead  purposes,"  as  where  there  is  a  temporary 
renting  of  a  part  of  the  homestead  premises,1  will  not  constitute  an 
abandonment. 

k.    Abandonment  of  Business  Homestead.  —  Statutes  in  some  states 
allow  a  business  homestead.2     Such  a  homestead  is  abandoned  by  a 


1,  17  S.  W.  110  (all  holding  continual 
renting1  of  a  house  on  a  portion  of  the 
homestead  premises  an  abandonment  of 
that  part) ;  Torres  1>.  Ameo  (Tex.  Civ. 
App.),  53  S.  W.  828  (holding  erection 
of  houses  for  rental  purposes,  though 
not  yet  rented,  constituted '  an  aban- 
donment). 

Fitting  up  a  portion  of  the  residence 
for  business  purposes  shows  an  aban- 
donment of  such  portion.  King  v.  Hap- 
good  Shoe  Co.,  21  Tex.  Civ.  App.  217, 
51    S'.    W.    532. 

But  the  erection  of  houses  for  rent, 
or  other  purposes,  on  a  rural  homestead, 
does  not  thereby  destroy  its  character 
as  a  homestead.  Nolan  v.  Reed,  38  Tex. 
425;  Mansur,  etc.  Implement  Co.  v.  Gra- 
ham  (Tex.  Civ.  App.),  85  S.  W.  308. 

Though  the  mere  separation  of  por- 
tions of  homesteads  by  fences  is  not 
in  itself  an  abandonment  (Hensley  v. 
Shields,  6  Tex.  Civ.  App.  136,  25  S.  W. 
37)  if  no  intention1  to  segregate  the 
premises  exists  (Shook  v.  Shook,  21 
Tex.  _Civ.  App.  177,  50  S.  W.  731),  the 
erection  of  fences  between  portions  of 
land  permanently  devoted  to  homestead 
purposes  and  a  portion  not  occupied  as 
homestead  is  an  abandonment  of  por- 
tion not  used  as  a  homestead  though 
property  not  actually  divided  into  lots 
(Garrison  v.  Penn,  23  Ky.  L.  Rep.  1775, 
66  S.  W.  14;  Langston  v.  Maxey,  74 
Tex.  155,  12  S.  W.  27),  especially  where 
rented  out  for  revenue.  Wurzbaeh  v. 
Menger,  27  Tex.  Civ.  App.  290,  65  S. 
W.  679;  "Williams  v.  Cleveland,  18  Tex. 
Civ.  App.  133,  44  S.  W.  689. 

99.  Medlenka  v.  Downing,  59  Tex. 
32. 

In  Wilkins  v.  Fremaux,  112  La.  921, 
36  So.  805,  the  claimant  occupied  with 
his  family  three  urban  lots  as  a  home- 
stead, and  built  on  the  corner  of  one 
of  the  lots  a  small  house,  which  he, 
in  his  vocation  of  preacher,  used  for 
religious  purposes.  The  court  held  that 
this  fact  did  not  defeat  his  homestead 
rights  as  to  the  lot  on  which  the 
structure  was  erected.  The  premises 
were  not  leased,  but  the  building  was 
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used  by  the  owner;  the  congregation 
merely  contributing  voluntary  offerings 
towards  payment  of  cost  of  the  lum- 
ber. 

Erection  of  separate  dwelling  for  son 
and  grandchildren  on  same  lot,  no  con- 
veyance being  executed  is  not  an  aban- 
donment (Brown  v.  Brown,  104  Ark. 
313,  149  S.-  W.  330) ;  nor  is  erection 
of  storehouse,  used  by  debtor  in  his 
business,  an  abandonment  of  such  por- 
tion of  the  premises.  Berry  v.  Meir, 
70  Ark.  129,  66  S.  W.  439. 

1.  Ala.— Clark  v.  Bird,  158  Ala.  278, 
48  So.  359,  132  Am.  St.  Rep.  25;  Dowling 
v.  Home,  117  Ala.  242,  23  So.  74;  Met- 
calf  v.  Smith,  106  Ala.  301,  17  So.  537; 
Pollak  v.  Caldwell,  94  Ala.  149,  10  So. 
266.  Ark.— Simpson  v.  Riffle,  63  Ark. 
289,  38  S.  W.  345;  Gaimis  v.  Cannon, 
42  Ark.  503.  Cal. — BTeathman  v.  Holmes, 
94  Cal.  291,  29  Pac.  404.  Kan.— Pitney 
v.  Eldridge,  58  Kan.  215,  48  Pac.  854. 
Mo. — Brown  v.  Brown,  68  Mo.  388.  Neb. 
Guy  v.  Downs,  12  Neb.  532,  12  N.  W.  8. 
S.  C. — McClenaghaa  v.  McEachern,  47 
S.  C.  446,  25  S.  E.  296.  Tex.— Fors- 
gard  v.  Ford,  87  Tex.  185,  27  S.  W. 
57,  reversing  25  S.  W.  445;  Malone  ft 
Kornrumpf,  84  Tex.  454,  19  S.  W.  607; 
Blum  v.  Rogers,  78  Tex.  530,  15  S.  W. 
115;  Rollins  v.  O'Farrel,  77  Tex.  90, 
13  S.  W.  1021;  Newton  v.  Calhoun,  68 
Tex.  451,  4  S.  W.  645;  Hancock  v.  Mor- 
gan, 17  Tex.  582;  Drought  &  Co.  ft 
Stallwdrth,  45  Tex.  Civ.  App.  159,  100 
S.  W.  188,  affirmed,  102  Tex.  581;  Shoot 
v.  Shook,  21  Tex.  Civ.  App.  177,  50 
S.  "W.  731;  Prufrock  v.  Joseph  (Tex. 
Civ.  App.),  27  S.  W.  264;  Maroney 
Hdw.  Co.  v.  Connellee  (Tex.  Civ.  App.), 
25  S.  W.  448;  Hensley  v.  Shields,  8 
Tex.  Civ.  App.  136,  25  S.  W.  37.  Wis. 
Phelps  v.  Booney,  9  Wis.  70,  76  Am. 

Renting  a  portion  of  a  residence  tot 
hotel  purposes  does  not  affect  the  home- 
stead rights  therein.  Simpson  v.  Bittie, 
63  Ark.  289,  38  S.  W.  345. 

2.  See  the  statutes  of  the  several 
states,  and  the  cases  cited  throughout 
this  section, 
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discontinuance  of  the  business  with  no  intention  to  resume  the  business 
or  to  pursue  some  other  calling  or  business  on  the  homestead  premises.3 
But  a  temporary  leasing-  of  a  business  homestead  or  a  part  thereof  does 
not  constitute  an  abandonment.4    Nor  does  a  partial  or  temporary  dis- 


3.  In  re  O'Brien,  203  Fed.  1012; 
In  re  Flannagan,  117  Fed.  695  (both 
Under  Texas  law) ;  Taylor  v.  Ferguson, 
87  Tex.  1,  26  S.  W.  46;  Tackaberry  v. 
City  Nat.  Bank,  85  Tex.  488,  22  S.  W. 
151,  299;  Duncan  v.  Alexander,  83  Tex. 
441,  18  S.  W.  817;  Harle  v.  Richards, 
78  Tex.  80,  14  S.  W.  257;  Kaufman  & 
Kunge  v.  Fore,  73  Tex.  308,  11  S.  W. 
278;  Shryock  &  Rowland  v.  Latimer, 
57  Tex.  674;  Miller  v.  Menke,  56  Tex. 
539,  564;  Morris  v.  Morris,  45  Tex.  Civ. 
App.  60,  99  S.  W.  872;  "Warren  v.  Kohr, 
26  Tex.  Civ.  App.  331,  64  S.  W.  62, 
aftrmed,  95  Tex.  689;  Willis  V.  Pounds, 
6  Tex.  Civ.  App.  512,  25  S.  W.  715; 
Dickson  v.  Allen  (Tex.  Civ.  App.),  24 
S.  W.  661;  Hull  v.  Naumberg  &  Co.,  1 
Tex.  Civ.  App.  132,  20  S.  W.  1125. 

The  question  whether  a  business 
homestead  has  been  abandoned,  as  in 
the  case  of  any  other  homestead,  is 
one  of  intent  (In  re  Flannagan,  117 
Fed.  695;  Bowman  v.  Watson,  66  Tex. 
295,  1  S.  W.  273)  which  is  a  question 
of  fact  and  not  of  law.  Bowman  v. 
Watson,  66  Tex.  295,  1  S.  W.  273. 

"Cessation  of  business,  the  pursuit 
of  which  gives  the  exemption,  has  prac- 
tically the  same  relation  to  the  right 
to  have  the  exemption  continue  as  has 
the  removal  of  the  family  from  the 
home;  and  in  these  cases  the  intention 
with  which  the  removal  of  the  family 
or  cessation  of  business  is  made  de- 
termines the  further  right  to  exemp- 
tion." Tackaberry  v.  City'  Nat.  Bank, 
85  Tex.  488,  22  S.  W.  151,  299,  affirming 
22  S.W.  121.  '        ' 

That  financial  embarrassment  is  the 
cause  of  the  cessation  of  business  does 
not  alter  the  mle,  for  the  law  does  not 
exempt  that  which  a  man  might  like 
tn  use,  but  is  unable  to  use  for  want 
of  means;  but  it  exempts  that  which 
pe  does  use.  Shryock  &  Rowland  v. 
iatimer,  57  Tex.  674. 

Change  of  Business.— Upon  the  dis- 
continuance of  one  business,  the  owner 
of  a  business  homestead  has  a  reason- 

j  j™6  to  en#age  i"  a  new  business, 
and  during  such  time,  the  exemption  i3 
?™  » *'  McCarty  v.  Coffin,  150  Fed. 
jl07,  80  C.  C.  A.  195  (under  Texas 
law);  Hargadene  v.  Whitfield,  71  Tex, 


482,  9  S.  W.  475;  Gassoway  v.  White, 
70  Tex.  475,  8  S.  W.  117;  Scheuber  v. 
Ballow,  64  Tex.  166  (lapse  of  eight 
days  between  cessation  of  business  and 
sale  of  premises  did  not  destroy  home- 
stead right  in  premises) ;  Bradley  ,  v. 
Janssen  (Tex.  Civ.  App.),  93  S.  W. 
506,  affirmed,  101  Tex.  629;  Warren  v. 
Kohr,  26  Tex.  Civ.  App.  331,  64  S.  W. 
62,  affirmed,  95  Tex.  689. 

Nor  does  a  change  from  one  business 
to  another  constitute  an  abandonment, 
where  the  property  is  adaptable  to 
such  business.  See  Freeman  v.  Cates, 
22  Tex.  Civ.  App.  623,  55  S.  W.  524. 

But  when  a  person  who  owns  prop- 
erty exempted  from  forced  sale  by  rea- 
son of  its  being  used  for,  and  neces- 
sary to,  the  exercise  of  his  calling  or 
business,  abandons  such  calling  or  busi- 
ness, and  embarks  in  some  other  which 
does  not  require  the  use  of  such  ex- 
empted property,  in  principle  such  act 
amounts  to  an  abandonment  of  the  , 
place  of  business  as  fully  as  does  the 
acquisition  of  a  new  home  operate  as 
an  abandonment  of  the  old  homestead. 
Shryock  &  Rowland  v.  Latimer,  57  Tex. 
674.  See  also  Malone  v.  Kornrumpf,  84 
Tex.  454,  19  S.  W.  607;  Duncan  v.  Alex- 
ander, 83  Tex.  441,  18  S.  W.  817. 

That  the  business  is  carried  on  in 
the  name  of  another,  even  though  it 
be  for  a  fraudulent  purpose',  does  not 
work  a  forfeiture  of  the  homestead 
right.  King  v.  Harter,  70  Tex.  579, 
8  S.  W.  308;  Farmers'  State  Bank  v. 
Farmer  (Tex.  'Civ.  App.),  157  S.  W. 
283;  Archenhold  v.  Evans  Co.,  11  Tex. 
Civ.  App.  138,  32  S.  W.  795. 

Intention  not  consummated  does  not 
constitute  abandonment.  Farmers ' 
State  Bank  v.  Farmer  (Tex.  Civ.  App.), 
157   S.   W.  283. 

4.  Duncan  v.  Ferguson-M  'Kinney* 
Dry  Goods  Co.,  150  Fed.  269,  80  C.  C. 
A.  157  (under  Texas  law) ;  Shryock  & 
Rowland  v.  Latimer,  57  Tex.  674;  Ayres 
v.  Patton,  51  Tex.  Civ.  App.  186,  111 
S.  W.  1079  (while  away  for  health); 
Freeman  v.  Cates,  22  Tex.  Civ.  App. 
623,  55  S.  W.  524. 

Though  the  owner  of  a  business 
homestead  rented  all  but  a  small  por- 
tion thereof  which  he  reserved  for  his 
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continuance  of  .the  use  of  the  place  for  business  purposes  constitute  an 
abandonment,  where  there  is  an  intent  to  resume  business  upon  the 
premises.5  A  conditional  intention  to  resume  business  upon  the  prop- 
erty will  not  preserve  the  homestead  right,  however.6 

A  conveyance  of  the  business  homestead,  though  for  the  purpose  of  de- 
feating creditors,  does  not  terminate  the  homestead  where  the  claimant 
continues  to  occupy  it,  doing  business  in  the  name  of  his  grantee.7 

4.  Pleading  Abandonment.  —  Abandonment  of  homestead  should 
ordinarily  be  pleaded  by  the  party  relying  upon  it.8 


business,  it  was  held  that  there  was 
no  abandonment  of  even  that  portion 
which  had  been  so.  Ten  ted,  since  there 
could  be  no  segregation  of  one  part 
from  the  other.  Hinzie  v.  W.  L.  Moody 
&  Co.,  13  Tex.  Civ.  App.  193,  35  S.  W. 
832. 

Renting  a  business  homestead  for  a 
period  of  six  months  and  entering  into 
the  business  as  an  employee  of  the 
lessee  does  not  constitute  an  abandon- 
ment as  matter  of  law.  Bowman  v. 
Watson,  66  Tex.  295,  1  S.  W.  273. 

A  sale  of  the  business  and  leasing 
of  the  business  homestead  for  a  definite 
term  of  years,  with  privilege  of  re- 
newal, is  not  a  renting  merely  tempo- 
rary, within  the  meaning  of  the  above 
rule.  Alexander  v.  Lovitt,  95  Tex.  661, 
69  S.  W.  68,  reversing  67  8.  "W.  927. 

5.  In  re  Harrington,  99  Fed.  390 
(under  Texas  law);  Malone  v.  Korn- 
rumpf,  84  Tex.  454,  19  S.  W.  607  (quit- 
ting business  temporarily  on  account 
of  sickness,  with  intention  to  resume 
as  soon  as  able) ;  Schoellkopf  v.  Cam- 
eron, 19  Tex.  Civ.  App.  593,  47  S.  W. 
548   (during  holding  of  office). 

Irregularity  in  pursuance  of  business 
because  of  bad  health  does  not  amount 
to  an  abandonment.  Gibbs  v.  Harten- 
stein   (Tex.  Civ.  App.),  81  S.  "W.  59. 

The  removal  of  a  part  of  a  building 
to  make  way  for  the  erection  of  a  new 
building,  which  before  it  is  completed, 
is  occupied  and  used  in  connection  with 
the  old  one  in  carrying  on  the  business 
'  of  the  debtor,  does  not  release  the 
homestead  in  such  part.  Building  & 
Loan  Assn.  of  Dakota  v.  Logan,  66  Fed. 
827,  14  C.  C.  A.  133. 

Failure  to  use  a  part  of  a  building 
constituting  a  business  homestead  does 
not  constitute  an  abandonment  of  such 
part,  where  it  cannot  be  separated  or 
divided  from  the  main  part.  Bente  v. 
Sullivan,  52  Tex.  Civ.  App.  454,  115 
S.  W.  350. 
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6.  Hill  v.  Hill's  Estate,  85  Tex.  103, 
19  S.  W.  1016;  Pfeiffer  v.  McNatt,  74 
Tex.  640,  12  S.  "W.  821;  Shryock  &  Bow- 
land  v.  Latimer,  57  Tex.  674;  Warren 
v.  Kohr,  26  Tex.  Civ.  App.  331,  64 
S.  W.  62,  affirmed,  95  Tex.  689;  Hull 
v.  Naumberg  &  Co.,  1  Tex.  Civ.  App. 
132,  20  S.  W.  1125.  See  also  Carothers 
1>.  Lange  (Tex.  Civ.  App.),  55  S.  W. 
580,  wherein  the  claimant  had  erected 
a  store  building  upon  a  portion  of  hia 
residence  homestead,  intending  as  soon 
as  he  was  able  to  use  it  as  a  place  of 
business.  It  was  held  that  his  act 
in  building  such  structure  segregated 
it  from  the  residence  homestead,  and 
that  his  intention  being  conditional, 
did  not  constitute  it  a  business  home- 
stead, and  so  his  exemption  was  lost. 

Where  one  sells  his  business  and 
leases  his  business  homestead  for  a 
term  of  years,  the  mere  intention  to 
again  engage  in  the  business  cannot 
supply  the  place  of  an  existing  busi- 
ness, and  the  use  of  the  property  in 
its  exercise,  both  of  which  are  essen- 
tial to  the  exemption.  Alexander  ft 
Lovitt,  95  Tex.  661,  69"  S.  W.  68, 
reversing  67  S.  W.  927.  And  see 
Schmick  v.  Simmons  (Tex.  Civ.  App.), 
107  S.  "W.  568;  Cooper  Grocery  Co.  ft 
Peter,  35  Tex.  Civ.  App.  49,  80  S.  W. 
108,  affirmed  in  98  Tex.  613. 

7.  Archenhold  &  Co.  0.  Evans  Co., 
11  Tex.  Civ.  App.  138,  32  S.  W.  795. 

As  to  whether  fraudulent  conveyance 
works  a  forfeiture  or  loss  of  homestead, 
see  supra,  I,  I,  3,  f,  (II). 

8.  Bealey  v.  Blake,  153  Mo.  657,  55 
S.  W.  288. 

Though  one  relying  upon  an  aban- 
donment of  the  homestead  may  pro™ 
that  fact  under  a  plea  of  not  guilty 
in  an  action  of  trespass  to  ^ ^  ™? 
where  that  is  the  only  plea,  rf  he  pleaa* 
in  addition  to  the  plea  of  not  gin"? 
several  special  defenses,  he  cannot  give 
evidence  of  such  abandonment  unless 
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5.  Evidence  of  Abandonment.  —  This  subject  is  fully  treated  in 
another  work.9 

II.  EXEMPTIONS.  —  A.  Definition  and  General  Statement. 
As  respects  the  exemption  treated  herein,  it  is  the  right  given  by  law 
to  a  debtor  to  retain  a  portion  of  his  personal  property  without  its  being 
liable  to  execution,  attachment,  or  other  judicial  process,  at  the  suit  of 
a  creditor.10  At  the  common  law,  as  a  general  rule,  the  debtor  was 
allowed  no  exemptions  of  property  from  sale  under  execution;11  but 
the  rigorous  rule  of  the  common  law  is  now  the  exception,12  and  under 
constitutional  provisions  in  many  states,13  and  statutes  in  nearly  all  of 
them,14  every  debtor  is  entitled  to  certain  specified  exemptions  from 


it  is  included  in  the  special  defenses 
pleaded.  Huss  v.  Wells,  17  Tex.  Civ. 
App.  195,  44  S.  W.  33. 

9.  See  the  title  "Homesteads  and 
Exemptions,"  6  Enct.  of  Ev.  533. 

10.  See  Bouvier's  Law  Diet.  (ed. 
187T),  vol.  1,  p.  562. 

11.  Ala.— Seay  v.  Palmer,  93  Ala. 
381,  9  So.  601.  Ind.— Chatten  v.  Snider, 
126  Ind.  287  26  N.  E.  166.  la.— Hays 
v.  Berry,  104  Iowa  455,  73  N.  W.  1028. 
S.  D.— Noyes  v.  Belding,  5  S.  D.  603, 
59  N.  W.  1069.  Vt.— Leavitt  v.  Hol- 
brook,  5  Vt.   405. 

12.  Seay  v.  Palmer,  93  Ala.  381,  9 
So.  601. 

13.  Ala.— Const.,  1867,  art.  XIV,  §1; 
Webb'-j;.  Edwards,  46  Ala.  17.  Ark. 
Const.,  1875,  art.  9;  Farris  v.  Gross,  75 
Ark.  391,  87  S.  W.  633.  Fla.— Const., 
1885,  art.  IX,  §1;  Post  v.  Bird,  28  Pla. 
1,  25,  9  So.  888;  Lpring  v.  Wittieh,  16 
Pla.  498  (under  Const,  of  1868).  Ga. 
Const.,  1877,  art.  IX,  §3;  Sasser  v.  Rob- 
erts, 68  Ga.  252,  254.  Ind.— Const., 
1851,  art.  1,  §22;  Moss  v.  Jenkins,  146 
Ind.  589,  592,  45  N.  E.  789;  Burdge 
v.  Bolin,  106  Ind.  175r  177,  6  1ST.  E. 
140;  Haas  v.  Shaw,  91  Ind.  384,  394, 
«  Am.  Dee.  607;  Kestler  v.  Kern,  2 
Ind.  App.  488,  491,  28  N.  E.  726.  La. 
Const.,  1898,  §244;  Eynella  Mill  &  Mer- 
cantile Co.  v.  S'egura,  128  La.  643,  647, 
55  So  2.  Md.-Const.,  1867,  Art.  3, 
M*;  State  v.  Boulden,  57  Md.  314; 
geyser  v.  Eice,  47  Md.  203,  212,  28 
Am.  Eep.  448.  Mich.— Const.,  1850, 
Vi '\rr>  S1? -Wilson  v.  Bartholomew, 
45  Mich.  41,  43,  7  N.  W.  227.  Nev. 
Const,  JfllO,  §243;  Elder  v.  Williams, 
16  Nev.  423.  H.  G.-Const.,  1868,  Art! 
TBficI,  2romer  *•  Self.  149  ^  C-  164, 
wV2oE-  E-  885;  Wier  "  Thomas,  145 
N.  0.  261,  263,  59  S.  E.  58;   Lockhart 

m  T',}17  N-  c-  298>  303,  23   S.  E. 
4»4  (holding  that  it  is  "the  vigor  and 


force  of  the  constitution"  that  gives 
the  debtor  his  exemption).  S.  O. 
Const.,  1895,  Art.  Ill,  §28;  Harley  v. 
Weathersbee,  21  S.  C.  243.  Tex.— Const., 
1876,  Art.  16,  §49,  making  it  the  duty 
of  the  legislature  to  enumerate  the 
exemptions.  Va. — Const.,  1902,  Art. 
XIV,  §190.  Wash.— Const.,  1889,  Art. 
XIX,  §1.  W.  Va.— Const.,  1872,  Art. 
6,  §48;  Taylor  v.  Belville,  70  W.  Va. 
484,  74  S.  E.  517.  Wis.— Const.,  1848, 
Art.  1,  §17;  Wicker  V.  Comstock,  52 
Wis.  315,  317,  9  N.  W.  25;  Maxwell 
f.  Eeed,  7  Wis.  582,  594. 

Not  Self-Executing. — In  Indiana  and 
West  Virginia  it  is  held  that  the  pro- 
vision of  the  constitution  is  not  self- 
executing,  "but  requires  the  enact- 
ment of  some  statute  to  carry  out  that 
provision."  Coppage  1>.  Gregg,  1  Ind. 
App.  112,  27  N.  E.  570;  Taylor  v.  Bel- 
ville, 70  W.  Va.  484,  74  S.  E.  517. 

14.  Ala.— Code,  1907,  §§4160-4167. 
Ariz. — Laws,  1907,  §14,  ch.  79.  Ark. 
Kirby's  Digest,  1904,  §§3904,  3905. 
Oal.— Code  Civ.  Proc,  1909,  §690. 
Colo  — Ann.  St.,  1911,  §3628.  Conn. 
Gen.  Rev.  St.,  1902,  §907.  Del.— Laws, 
1893,  being  §2,  ch.  Ill,  Eev.  Code,  1852, 
as  amended  to  1893.  Ga.— Civ.  Code,  1895, 
§2866.  Idaho.— Eev.  Code,  1908,  §4480. 
Ill— Hurd's  Eev.  St.,  1909,  ch.  52,  §13. 
Ind.— Bums'  Ann.  Eev.  St.,  1908,  §745. 
la.— Code,  1897,  §4008.  Kan.— Gen.  St., 
1909,  §3649,  3650.  Ky.— Carroll 's  St., 
1909,  §1697,  aB  amended  by  ch.  120, 
Acts  of  1910.  La.— Act  79,  1876,  p. 
123,  amending  §644,  code  of  practice. 
Me.— Eev.  St.,  1903,  ch.  83,  §64.  Md. 
Pub.  Gen.  Laws,  1904,  ch.  83,  §8.  Mass. 
Eev.  Laws,  1902,  ch.  177,  §34.  Mich. 
Comp.  Laws,  1897,  §10,322.  Minn. 
Eev.  Laws,  1905,  §4317,  as  amended  by 
Laws,  1909,  ch.  12,  §1.  Mont.— Eev. 
Code,  1907,  §§6824,  6825.  Miss.— Code, 
1906,     §2139.       Mo.— Eev.     St.,     1909, 

Vol.  XI 


470 


HOMESTEADS  AND  EXEMPTIONS 


execution,  attachment,  and  other  judicial  process.15    However  the  ex- 
emption laws  of  no  two  states  are  precisely  the  same.16 

B.     Construction  of  Exemption  Laws.  —  Exemption  laws,  being 
founded  in  a  spirit  -of  humanity,17  are  generally  regarded  as  remedial18 


§§2179,  2180.  Neb.— Comp.  St.,  1911, 
§7097,  et  seq.  Nev.— Eev.  Laws,  1912, 
'  §5288.  N.  H.— Pub.  St.,  1901,  eh.  220, 
§2.  N.  J.— Comp.  St.,  1911,  p.  2245, 
being  Eev.  1877,  p.  391,  as  amended 
P.  L.  1879,  p.  25.  N.  M.— Comp.  Laws, 
1897,  §1737,  et  seq.  N.  Y.— Code  Civ. 
Proc,  1908,  §§1390,  1391.  N.  C— Eev., 
1905,  §§678,  685.  N.  B.— Eev.  Codes, 
1905,  §§7115,  7117,  amended  by  eh.  132, 
Laws  of  1911.  Ohio.— Gen.  Code,  1910, 
§11,721,  et  seq.  Okla. — Comp.  Laws, 
1909,  §3346.  Ore.^Lord's  Laws,  1910, 
§227.  Pa.— Act,  April  9,  1849,  §1,  P. 
L.  533  (Purdon's  Dig.,  1905,  V.  2,  p. 
1522,  et  seq.).  E.  I. — Gen.  Laws,  1909, 
eh.  302.  S.  C— Civ.  Code,  1902,  §2631 
(as  amended  by  Act  No.  225,  1904), 
§2632.  S.  D.— Code  Civ.  Pfoe.  (Comp. 
Laws,  1910,  §344,  et  seq.  Tenn.— Code, 
1896,  §3794,  as  amended  March  27,  1899, 
Laws  1899,  ch.  38.  Tex. — Sayles'  Civ. 
St.,  1897,  Arts.  2395,  2397,  et  seq. 
Utah. — Comp.  Laws,  1907,  §3245,  et  seq. 
Vt.— Pub.  St.,  1906,  §2161.  Va.— Code, 
1904,  §§3630,  3650,  et  seq.  Wash.— Eem. 
&  Ball.  Codes,  1910,  §563.  W.  Va. 
Code,  1906,  .  §1319.  Wis.— St.,  1898, 
§2982,  as  amended  by  ch.  78,  Laws  1909. 
Wyo.— Comp.  St.,  1910,  §4762,  as 
amended  by  ch.  58,  Laws  of  1911. 

Statutes  of  exemption  are  iu  deroga- 
tion of  the  common  law.  Minn. — Grimes 
v.  Byrne,  2  Minn.  89.  S.  D. — Noyes  v. 
Belding,  5.  S.  D.  603,  616,  59  N.  W. 
1069.  Wash.— Puget  Sound,  etc.,  Pack- 
ing Co.  v.  Jeffs,  11  Wash.  466,  469,  39 
Pae.   962. 

But  see  Kelley  v.  McFadden,  80  Ind. 
'536,  holding  such  statutes  not  in  contra- 
vention of  the  common  law. 

Since  exemption  rights  are  purely  of 
statutory  origin  and  exist  only  so  far 
as  thereby  ereated  (Caldwell  v.  Een- 
fro,  99  Ma.  App.  376,  380,  73  S.  W. 
340),  it  is  entirely  competent  for  the 
legislature  to  abolish  them  "in  the  ab- 
sence of  .  constitutional  restraint." 
Harris  v.  Glenn,  56  Ga.  94;  Haizlip  i>. 
Haizlip,  240  Mo.  392,  396,  144  S.  W. 
851;  Leak  v.  Gay,  107  N.  O.  468,  12 
S.  E.  312;  Lyon  &  Matthews  Co.  v. 
Modern  Order,  etc.  (Tex.  Civ.  App.), 
142  S.  W.  29;  Bull  v.  Conroe,  13  Wis. 
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233.  No  one  "can  aequire,  as  against 
the  state,  any  vested  rights  in  previous 
exemptions  of  his  property  or  earnings 
from  liability  to  his  creditors."  Haiz- 
lip v.  Haizlip,  supra.  See  Lyon,  etc.  Co. 
v.  Matthews,  supra. 

The  general  policy  of  all  exemption 
laws  is  that  the  unfortunate  debtor 
shall  not  be  left  without  the  means  of 
supporting  himself  and  his.  family  in  < 
the  vocation  usually  pursued  by  him. 
Kreig  v.  Fellows,  21  Nev.  307,  30  Pac. 
994.  As  indicated,  they  are  for  the 
benefit  of  the  debtor  (Powell  v.  Daily, 
163  111.  646,  651,  45  N.  E.  414),  and 
the  family  for  which1  he  provides  (Wil- 
cox v.  Hawley,  31  N.  T.  648). 

15.  See  supra,  statutes  cited. 

An  order  of  attachment  is  proeess 
within  the  meaning  of  the  statute 
(§§23,  24,  ch.  41,  Code,  1899)  of  West 
Virginia,  against  which  the  right  to 
exempt  personal  property  may  be  exer- 
cised. Brown  v.  Beckwith,  58  W.  Va. 
140,  145,  51  S.  E.  977. 

16.  Stevens  v.  Brown,  20  W.  Va.  450, 
462. 

17.  Ala.— Kennedy  v.  Smith,  99  Ala. 
83,  87,  11  So.  665;  Chandler  v.  Chandler, 
87  Ala.  300,  303,  6  So.  153.  Cal  — lit  « 
McManus'  Estate,  87  Cal.  292,  25  Pae. 
413.  Conn. — Hitchcock  v.  Holmes,  43 
Conn.  528;  Montague  v.  Richardson,  24 
Conn.  338.  Ind.— Union  Nat.  Bank  «. 
Finley,  103  N.  E.  110;  Eisenhauer  v. 
Dill,  6  Ind.  App.  188,  192,  33  K.  E. 
220.  Mo. — Koppen  v.  Union  Iron,  etc. 
Co.  (Mo.  App.),  163  S.  W.  560.  N.  C. 
Goodwin  v.  Claytor,  137  N.  C.  224,  236, 
49  S.  E.  173.         l 

The  right  of  exemption  is  "one 
grounded  upon  the  principles  of  a  wise 
and  humane  public  policy."  i»  « 
Kraus,  79  Ohio  St.  314,  321,  87  N.  E. 
176. 

18.  Cal.— In  re  McManus'  Estate,  87 
Cal.  292,  25  Pac.  413.  Ind.-Kestler  v. 
Kern,  2  Ind.  App.  488,  497,  28  5.  B. 
726.  Mich.— Hutchinson  v.  Whitmore,  w 
Mich.  255,  263,  51  N.  W.  451;  Stewart 
v.  Welton,  32  Mieh.  56;  Alvord  v.  Lent, 
23  Mich.  369.    Neb.— Hamilton  v.  Hem- 
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statutes,  and  are  to  be  construed  liberally,19  and  so  far  as  practicable 


tag,  26  Neb.  240,  41  N.  W.  1002.  N.  Y. 
Knapp  v,  O'Neill,  46  Hun  317,  citing 
Smith  v.  Slade,  57  Barb.  637.  N.  0. 
Goodwin  v.  Claytor,  137  N.  C.  224,  229, 
49  S.  E.  173.  Ore. — Bond  v.  Turner,  33 
Ore  551,  54  Pae.  158.  Vt. — Haskins  v. 
Bennett,  41  Vt.  698,  702;  Leavitt  v. 
Metcalf,  2  Vt.  342.  Wash.— Puget 
Sound,  etc.,  Paeking  Co.  v.  Jeffs,  11 
Wash.  466,  39  Pae.  962.  W.  Va.— Stev- 
ens v.  Brown,  20  W.  Va.  450,  461.  Wis. 
Gilman  v.  Williams,  7  Wis.  329,  337. 

19.  Ala. — Kennedy  v.  Smith,  99  Ala. 
83,  87, 11  So.  665;  Chandler  v.  Chandler, 
87  Ala.  300,  303,  6  So.  153;  Webb  v. 
Edwards,  46  Ala.  17,  25.  Ariz. — Wilson 
v.  Lowry,  5  Ariz.  335,  52  Pae.  777. 
Ark.— White  v.  Swann, '68  Ark.  102,  56 
S.  W.  635;  Garrett  Bros.  v.  Wade,  46 
Ark.  493.  Cal  — In  re  McManus,  87  Cal. 
292,  25  Pae.  413;  Van  Lue  v.  Wahr- 
lich-Cornett  Co.,  12  Cal.  App.  749,  108 
Pae.  717.  Colo. — Sandberg  v.  Borstadt, 
48  Colo.  96,  109  Pae.  419,  giving  as 
an  additional  reason  for  a  liberal  con- 
struction, that  they  ' '  are  for  the  benefit 
of  residents."  Conn. — Hitchcock  v. 
Holmes,  43  Conn.  528;  Montague  v. 
Richardson,  24  Conn.  338,  63  Am.  Dec. 
173.  Fla— Jetton  Lbr.  Co.  v.  Hall,  64 
So.  440.  Gfa. — Bedding  v.  Lennon,  112 
Ga.  491,  493,  37  S.  E.  711.  EL— Finlen 
i>.  Howard,  126  IH.  259,  262,  18  N.  E. 
560;  Gibson  v.  People,  122  111.  App. 
217;  McClellan  v.  Powell,  109  111.  App. 
222;  Morrissey  v.  Eeeley,  36  111.  App. 
556,  562.  But  in  Amend  v.  Smith,  87 
111.  198,  it  was  held  that  in  an  action 
of  replevin  by  an  execution  debtor 
against  an  officer,  for  property  claimed 
as  exempt  from  levy,  it  was  error  to 
instruct  the  jury  that  in  determining 
the  exemption  to  which  the  plaintiff 
was  entitled  it  was  their  duty  to  con- 
strue the  law  liberally  towards  the 
plaintiff.  Ind.— Union  Nat.  Bank  v. 
Knley,  103  N.  E.  110;  Citizens  State 
Bank  of  Noblesville  v.  Harris,  149  Ind. 
208,  48  N.  E.  856;  Moss  v.  Jenkins,  146 
Ind.  589,  45  N.  E.  789;  Chatten  v.  Sni- 
der, 126  Ind.  387,  26  N.  E.  166;  Burdge 
£  Bolin,  106  Ind.  175,  6  N.  E.  140; 
Eisenhauer  v.  Dill,  6  Ind.  App.  188, 
33  N  E.  220.  la.— Lames  v.  Armstrong', 
to  I;  W>  l'>  Ste™an  v.  Hann,  141  n! 
w.  934;  Union  County  Inv.  Co.  v.  Mes- 
K  152  Iowa  412,  132  N.  W. '  823; 
Jluhngton  v.  Laurer,  89  Iowa  322,  56 
fl.  W.  533;   Davis  v.   Humphrey,     22 


Iowa  137.  Kan. — Gardner  v.  King,  37 
Kan.  671,  15  Pae.  920.  Ky.— -Grant  v. 
Phoenix-Jellico  C.  Co.,  155  Ky.  585,  }59 
S.  W.  1161.  Md.— Darby  v.  Bouse,  75 
Md.  26,  28,  22  Atl.  1110;  Muhr's  Sons 
v.  Pinover,  67  Md.  480,  10  Atl.  289; 
State,  use  of,  etc.  -V.  Boulden,  57  Md. 
314.  Mich. — Hutchinson  v.  Whitmore, 
90  Mich.  255,  263,  51  N.  W.  451;  Wil- 
son v.  Bartholomew,  45  Mieh.  41,  7 
N.  W.  227;  Stewart  v.  Welton,  32  Mich. 
56;  Alvord  v.  Lent,  23  Mich.  369.  Minn. 
Grimestad  v.  Lofgren,  105  Minn.  286, 
289,  117  N.  W.  515;  Olin  v.  Pox,  79 
Minn.  459,  82  N.  W.  858;  Boelter  v. 
Klossner,  74  Minn.  272,  77  N.  W.  4; 
Shadewald  v.  Phillips,  72  Minn.  520, 
75  N.  W.  717  (overruling  earlier  cases 
to  the  contrary).  Miss. — Dreyfus  v. 
Barton,  98  Miss.  758,  54  So.  254;  Sav- 
ings Institution  v.  Voung,  87  Miss.  473, 
479,  40  So.  9;  Bank  of  Gulfport  v. 
O'Neal,  86  Miss.  45,  52,  38  So.  630. 
Mo.— Caldwell  v.  Byan,  210  Mo.  17, 
108  S.  W.  533;  Payne  v.  Eroley,  185 
Mo.  191,  65  S.  W.  292;  Koppen  v..  Union 
Iron,  etc.,  Co.  (Mo.  App.),  163  S.  W. 
560;  Martin  v.  Barnett,  158  Mo.  App. 
375,  388,  138  S.  W.  538;  Irondale  Bank 
v.  Terrill,  135  Mo.  App.  472,  482,  116 
S.  W.  481;  Caldwell  *.  Benfro,  99  Mo. 
App.  376,  380,  73  S,  W.  340;  State  v. 
Hudson,  86  Mo.  App.  509,  514.  Neb. 
Bender  v.  Bame,  40  Neb.  521,  522,  59 
N.  W.  105;  State  v.  Carson,  27  Neb. 
501,  506,  43  N.  W.  361;  Hamilton  v. 
Fleming,  26  Neb.  240,  244,  41  N.  W. 
1002.  N.  Y.— Hartman  v.  Wood,  57 
App.  Div.  23,  26,  67  N.  V.  Supp.  1046; 
Knapp  *.  O'Neill,  46  Hun  317.  N.  C. 
Goodwin  v.  Claytor,  137  N.  C.  224,  236, 
49  S.  E.  173;  Shepherd  v.  Murrill,  90 
N.  C.  208.  N.  D.— Pfeifer  v.  Hatton, 
18  N.  D.  144,  118  N.  W.  19.  Ohio.— In 
re  Kraus,  79  Ohio  St.  314,  321,  87  N.  E. 
176;  Kepnerc.  Pierce,  5  Ohio  C.  C.  488, 
491;  In  re  Bremer,  4  Ohio  Dec.  80. 
Okla. — Boekwood  v.  St.  John,  10  Okla. 
476,  485,  62  Pae.  277;  Nelson  v.  Eight- 
master,  4  Okla.  38,  44  Pae.  213.  Pa. 
Miller's  Appeal,  16  Pa.  300;  Barrett  v. 
Smith,  10  Pa.  Dist.  531.  S.  D.— Bindles 
v.  Bordewyk,  30  S:  D.  439,  139  N.  W. 
113;  Nelson  v.  Oium,  21  S.  D.  541,  114 
N.  W.  691;  Meyer  v.  Beaver,  9  S.  D. 
168,  68  N.  W.  310;  Noyes  x>.  Belding, 
5  S.  D.  603,  616,  59  N.  W.  1069  (hold- 
ing such  a  construction  applicable  de- 
spite the  fact  that  such  statutes  are 
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beneficially  to  the  debtor,20  so  as  to  effectuate  the  intent  of  the  legis- 


in  derogation  of  the  common  law). 
Tenn. — Terry  v.  McDaniel,  103  Tenn. 
415,  420,  53  S.  W.  732;  Graham  v. 
Stull,  92  Tenn.  673,  677,  22  S.  W.  738; 
Oollier  v.  Murphy,  90  Tenn.  300,  301, 
16  S.  W.  465;  Byous  v.  Mount,  89  Tenn. 
361,  365,  17  S.  W.  1037.  Tex.— Camp- 
bell v.  Honaker's  Heirs  (Tex.  Civ. 
App.),  166  S.  W.  74;  Harris  v.  Todd 
(Tex.  Civ.  App.),  158  S.  W.  1189; 
Helm .  17.  Pridgen,  1  White  '  &  W.  Civ. 
Cas.,  §643,  citing  Bodgers  v.  Ferguson, 
32  Tex.  533;  Cobbs  v.  Coleman,  14  Tex. 
594.  Vt. — George  v.  Bassett,  54  Vt. 
217;  Carty  v.  Drew,  46  Vt.  346;  Haskins 
v.  Bennett,  41  Vt.  692,  702;  Clark  v. 
Averill,  31  Vt.  512;  Leavitt  v.  Metcalf, 
2  Vt.  342,  19  Am.  Dec.  718.  Wash. 
State  ex  rel.  McKee  v.  McNeill,  58 
Wash.  47,  107  Pac.  ,1028;  Dennis  v. 
Kass,  11  Wash.  353,  568,  39  Pac.  656; 
Puget  Sound,  etc.,  Packing  Co.  v.  Jeffs, 
11  Wash.  466,  39  Pac.  962.  W.  Va. 
Beeves  v.  Boss,  62  W.  Va.  7,  17,  57 
S.  E.  284;  State  ex  rel.  Burt  v.  Allen, 
48  W.  Va.  154,  168,  35  S.  B.  990.  Wis. 
O  "Gorman  v.  Pink,  57  Wis.  649,  15  N. 
W.  771;  Wicker  v.  Comstock,-  52  Wis. 
315,  9  N.  W.  25;  Connaughton  v. 
Sands,  32  Wis.  387;  Gilman  v.  Williams 
7  Wis.  329,  337.  Wyo.— Lafferty  v.  Sis- 
talla,  11  Wyo.  360,  366,  72  Pac.  192. 

No  mere  technicality  should  defeat 
the  right.  In  re  Bremer,  4  Ohio  Dec. 
80. 

Limitation  Upon  Rule. — While  ex- 
emption laws  are  to  be  construed  with 
such  liberality  as  to  promote  their  real 
object  and  protect  the  poor  from  op- 
pression, there  should  not  be  such  a 
construction  as  will  enable  a  debtor  to 
obtain  a  larger  benefit  than  the  law 
contemplates.  Hoover  &  Woodward  v. 
Haslage,  7  Ohio  Dec.  98,  103;  IT.  S. 
Fidelity  &  Guaranty  Co.  v.  Hollenshead, 
51  Wash.  326,  98  Pac.  748  (wherein 
the  court  said:  "Exemption  statutes 
have  been  passed  in  aid  of  the  debtor 
who  is  willing  to  demonstrate  his  sin- 
cerity and  good  faith,  and  it  would  be 
manifestly  wrong  for  a  court,  under 
the  rule  of  liberal  construction,  to 
permit  him  to  use  the  law  to  shield 
Ms  exempt  property  and  at  the  same 
time  cover  up  that  which  should  be 
forthcoming  to  satisfy  the  debt.") 
And  while  that  which  is  within  the 
plain  meaning  and  implication  of  such 
statutes,  should  be  considered  as  much 
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a  part  of  them  as  its  strict  letter,  a 
liberal  construction  is  wholly  ineffectual 
to  strike  out  the  letter  of  an  act,  or 
to  work  their  destruction,  when  they 
are  plain  and  unambiguous.  Payne  v 
Fraley,  165  Mo.  191,  65  S.  W.  292. 

Penal  Statute.— The  rule  of  literal 
construction  of  all  exemption  laws  is 
not  applicable  to  a  statute,  providing 
a  penalty  against  an  officer  for  failure 
to  release  property  exempt  from  execu- 
tion, since  such  a  statute  should  be 
strictly  construed  in  accordance  with 
the  general  rule,,  where  penal  statutes 
are  involved.  Beeves  v.  Boss,  62  W 
Va.  7,  17,  57  S.  E.  284,  under  §1321, 
Code,  1906. 

In  Louisiana,  the  purpose  has  teen 
to  interpret  the  exemption  law  as  writ- 
ten, neither  favoring  the  liberal  nor 
adopting  a  strict  construction.  Eynella 
Mill  &  Mercantile  Co.  v.  Segura,  128 
La.  643,  647,  55  So.  2  (holding  that  they 
should  be  construed  with  reference  to 
the  condition  of  things  existing  at  the 
date  of  the  seizure),  citing  Rivet  ft 
Plantation  Co.,  121  La.  201,  46  So.  210, 
126  Am.  St.  Eep.  320. 

In  Massachusetts,  a  statute,  ch.  100, 
St.,  1805,  providing  an  exemption  of 
the  tools  of  a  debtor,  necessary  to  his 
trade  or  occupation,  was  held  to  a 
strict  construction,  since  it  was  "in 
derogation  of  the  common  rights  of 
creditors  to  secure  their  debts  out  of 
the  property  of  their  debtors."  Buck- 
ingham v.  Billings,  13  Mass.  82. 

20.  Cal. — Van  Lue  v.  Wahrlich-Cor- 
nett  Co.,  12  Cal.  App.  749,  108  Pac.  717. 

Fla Jetton  Lbr.   Co.  v.  Hall,  64  So. 

440.  Cra. — Bedding  v.  Lennon,  112  Ga. 
491,  37  S.  E.  711.  Ind.— Chatten  ft 
Snider,  126  Ind.  387,  26  N.  E.  166; 
Kestler  V.  Kern,  2  Ind.  App.  488,  28 
N.  E.  726.  Mich.— Hutchinson  v.  Whit- 
more,  90  Mich.  255,  263,  51  N.  W.  451; 
Fischer  v.  Mclntyre,  66  Mich.  681,  33 
N.  W.  762;  Bosenthal  V.  Scott,  41  Mich. 
632,  2  N.  W.  909.  Miss— Bank  of  Gulf- 
port  v.  O'Neal,  86  Miss.  45,  52,  38  So. 
630,  using  phrase  "those  entitled  to 
the  exemption."  S.  D.— Nelson  ft 
Oium,  21  S.  D.  541,  547,  114  N..W.  69  • 
Wash— State  ex  rel.  McKee  v.  McNeill, 
58  Wash.  47,  107  Pac.  1028;  MikMeson 
v.  Parker,  3  Wash.  Ter.  527,  531,  l» 
Pac.  31.  W.  Va— Taylor  v.  BelviUe,  m 
W.  Va.  484,  74  S.  E.  517. 
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lature.21  The  rule  of  liberal  construction  is  only  applicable,  however, 
when  a  class  of  property  is  exempt;  when  a  specific  article  alone  is 
exempt  the  court  cannot  extend  the  statute  by  construction  to  another 
and  different  article.22 

C.    What  Law  Governs.  —  Exemption  laws  relate  to  and  are  limita- 
tions upon  the  remedy,23  and  have  no  extra-territorial  operation,-4  un- 


21.  Ala. — Watson  &  Simpson  v. 
Simpson,  5  Ala.  233.  Ark. — Gar- 
rett Bros.  v.  .Wade,  46  Ark.  493. 
Cat — In  re  McManus'  Estate,  87 
Oal.  292,  25  Pac.  413.  111.— Fin- 
len  v.  Howard,  126  111.  259,  18  N. 
B.  560;  Gibson  v.  People,  122  111.  App. 
217;  McClellan  v.  Powell,  109  111.  App. 
222.  Ia.-»-Sterman  v.  Hann,  141  N.  W. 
934;  Millington  v.  Laurer,  89  Iowa 
322,  56  N.  W.  533.  Miss.— Savings  In- 
stitution v.  Young,  87  Miss.  473,  479, 
40  So.  9.  Mo. — Koppen  v.  Union  Iron, 
etc.  Co.  (Mo.  App.),  163  S.  W.  560; 
Caldwell  v.  Eenfro,  99  Mo.  App.  376, 
73  S.  W.  340;  State  v.  Finn,  8  Mo. 
App.  261.  Neb. — Bender  v.  Bame,  40 
Neb.  521,  59  N.  W.  105.  N.  Y.— Hart- 
maim  v.  Wood,  57  App.  Div.  23,  67  N. 
Y.  Supp.  1046.  N.  D.— Pfeifer  v.  Hat- 
ton,  18  N.  D.  144,  118  N.  W.  19.  S.  D. 
Rlndles  v.  Bordewyk,  30  S.  D.  439,  139 
K.  W.  113,  115.  Tex.— Campbell  v. 
Eonaker's  Heirs  (Tex.  Civ.  App.),  166 
S.  W.  74.  Wash.— Puget  Sound,  etc., 
Packing  Co.  v.  Jeffs,  11  Wash.  466,  39 
Pac.  962. 

But  in  carrying  out  the  intent  of  the 
legislature,  no  such  construction  should 
be  given  as  will  evade  the  purpose  of 
the  statute  (Caldwell  v.  Benfro,  99  Mo. 
App.  376,  389,  73  S.  W.  340),  or  be 
Unjust  to  the  creditors  of  the  debtor. 
Jetton  Lbr.  Co.  v.  Hall  (Pla.),  64  So. 
440;  Caldwell  v.  Benfro,  99  Mo.  App. 
376,  389,  73  S.  W.  340. 

22.  Carty  v.  Brew,  46  Vt.  346.  See 
also  Dinkins  v.  Crunden-Martin  Wood- 
enware  Co.,  91  Mo.  App.  209,  holding 
that  a  statute  exempting  the  debtors' 
wearing  apparel,  tools  and  implements, 
if  they  are  mechanics,  cannot .  be  ex- 
tended by  construction  to  exempt  the 
salary  or  wages  of  such  person. 

23.  TJ.  S.— Chicago,  etc.  E.  Co.  v. 
Sturm,  174  IT.  S.  710,  17  Sup.  Ct.  797, 
4s  L.  ed.  1144,  reversing  58  Kan.  818, 
51  Pac.  1100.  Ala.— Seay  v.  Palmer,  93 
Ala.  381,  9  So.  601,  30  Am.  St.  Bep.  57. 
Ark.— Person  v.  Williams,  etc.  Dry 
Goods  Co.,  169  S.  W.  223;  Swanger  v. 
Uodwin,  49  Ark.  287,  5  S.  W.  319. 
ea.— Kyle  &  Co.  v.  Montgomery,  73  Ga. 


337.  HI. — Mineral  Point  B.  Co.  v.  Bar- 
ron, 83  111.  365.  la.— Newell  v.  Hayden, 
8  Iowa  140.  N.  O. — Goodwin  v.  Clay- 
tor,  137  N.  C.  224,  229,  49  S.  E.  173, 
67  L.  E.  A.  209,  107  Am.  St.  Bep.  479. 
Pa. — Morgan  v.  Neville,  74  Pa.  52. 
W.  Va  —  National  Tube  Co.  v.  Smith, 
57  W.  Va.  210,  50  S.  E.  717,  110  Am. 
St.  Bep.  771,  1  D.  B.  A.  (N.  S.)  195; 
Stevens  v.  Brown,  20  W.  Va.  450. 

24.  Ala. — Seay  v.  Palmer,  93  Ala. 
381,  9  So.  601;  East  Tennessee,  etc.  B. 
Co.  v.  Kennedy,  83  Ala.  462,  3  So.  852, 
3  Am.  St.  Bep.  755.  Ark. — Person  v. 
Williams,  etc.  Dry  Goods  Co.,  169  S.  W. 
223;  Stone  v.  Drake,  79  Ark.  384,  96 
S.  W.  197;  Swanger  v.  Goodwin,  49 
Ark.  287,  5  S.  W.  319.  Colo.— Atchison, 
etc.  E.  Co.  v.  Maggard,  6  Colo.  App. 
85,  39  Pac.  985.  Ga.— Kyle  &  Co  v. 
Montgomery,  73  Ga.  337.  Ind.— Balti- 
more &  O.  S.  W.  E.  Co.  v.  Hollenbeek, 
161  Ind.  452,  69  N.  E.  136;  Kestler  17. 
Kern,  2  Ind.  App.  488,  497,  28  N.  E. 
726.  la.— Lyon  v.  Callopy,  87  Iowa  567, 
54  N.  W.  476,  43  Am.  St.  Eep.  396; 
Mooney  v.  Union  Pac.  E.  Co.,  60  Iowa 
346,  14  N.  W.  343.  Kan. — Burlington  & 
M.  E.  E.  Co.  v.  Thompson,  31  Kan.  180, 
1  Pae.  -  622,,  47  Am.  Eep.  497.  Ky. 
Stewart  v.  Thomson,  97  Ky.  575,  579, 
31  S.  W.  133,  53  Am.  St.  Eep.  431,  36 
D.  E.  A.  582,  holding  that  a  citizen  of 
Kentucky  cannot  plead  with  effect  the 
laws  of  his  own  state,  when  his  prop- 
erty is  levied  upon  in  another  state, 
in  accordance  with  the  rule  of  law 
stated  in  the  text.  Barker  v.  Brown 
(Ky.),  33  S.  W.  833.  Mich.— First  Nat. 
Bank  «.  Bureh,  80  Mich.  242,  45  N.  W. 
93.  N.  C. — Wierse  v.  Thomas,  145  N. 
C.  261,  267,  59  S.  E.  58;  Goodwin  v. 
Claytor,  137  N.  C.  224,  229,  49  S.  E. 
173,  67  L.  E.  A.  209,  107  Am.  St.  Eep. 
479  (holding,  that  "the  right  of  ex- 
emption under  the  laws  of  Virginia" 
could  not  be  enforced  in  North  Car- 
olina, since  "it  is  ■  well  settled  that 
exemption  laws  have  no  extra-terri- 
torial effect");  Balk  v.  Harris,  122 
N.  O.  64,  .30  S.  B.  318,  45  L.  E.  A. 
257.  Ore.— Bond  v.  Turner,  33  Ore.  551, 
54  Pac.  158.     Utah.— Bristol  v.  Brent, 
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less  they  are  given  such  force  and  effect  by  a  statute  of  the  lex  fori,28 
D.  '  Notice  of  Debtor's  Eight  to  Exemption.  —  Statutes  in  some 
states  make  it  incumbent  upon  the  levying  officer  to  apprise  the  debtor 
of  his  exemption  rights,26  of  his  right  to  a  selection,27  and  to  make  a 
claim  of  certain  property  as  exempt,28  unless  the  debtor  dispenses  with 


38  Utah  58,  61,  110  Pac.  356,  wherein 
the  court  said:  "It  is  no  longer  an 
open  question  that  the  exemption  laws 
of  a  state  have  no  extra-territorial 
effect,  and,  in  the  absence  of  local 
statutes,  will  not  ordinarily  be  given 
effect  in  another  state. ' '  W.  Va. — Penn- 
sylvania B.  Co.  v.  Rogers,  52  W.  Va. 
450,  44  S.  E.  300,  62  L.  E.  A.  178; 
Stevens  v.  Brown,  20  W.  Va.  450,  46J 
(refusing  to  enforce  the  exemption  laws 
of  Ohio,  imposing  a  penalty  against  a 
creditor  of  that  state,  who  transfers 
or  assigns,  for  the  purpose  of  eva,ding 
the  laws  of  Ohio,  a  debt  against  one 
of  its  citizens,  and  holding  that  it 
would  allow  an  attachment  of  money 
in  the  hands  of  a  corporation,  resident 
of  West  Virginia,  regardless  of  the 
fact  that  under  the  laws  of  Ohio,  it 
would  be  exempt  to  the  debtor). 

Comity. — The  courts  of  one  state 
will  not  enforce  the  exemption  laws 
of  another  state  under  the  doctrines  of 
comity.  East  Tenn.,  etc.  B.  Co.  V.  Ken- 
nedy, 83  Ala.  462,  3  So.  852,  3  Am. 
St.  Eep.  755;  Stevens  v.  Brownj  20  W. 
Va.  450. 

Contra. — J.  H.  Schroed'er,  etc.  Co.  v. 
Willis  Coal,  etc.  Co.  (Mo.  App.),  161 
S.  W.  352.      • 

25.  In  Illinois,  by  statute  since  1891,. 
it  is  mandatory  upon  the  courts  there- 
in to'  give  the  "non-resident  wage- 
earner  the  full  benefit  of  the  exemption 
laws  of  his  own  state,  when  such  laws 
are  properly  pleaded  and  proved,  and 
the  exemption  thereunder  properly 
claimed  and  the  requisite  facts  estab- 
lished." Baltimore  &  O.  S.  W.  E.  Co. 
p.  McDonald,  112  111.  App.  391,  403. 

New  Jersey. — Under  1  Comp.  St. 
of  N.  J.  (1910),  p.  132,  the  wages  of 
a  non-resident  are  exempt  from  attach- 
ment as  to  non-resident  creditors,  and 
personal  property  is  likewise  exempt 
when  exempt  under  the  laws  of  the 
state  of  which  the  debtor  and  creditor 
are  residents  (Leonard  v.  Lawrence,  32 
N.  J.  L.  355).  Such  provision  is  ap- 
plicable only  to  personal  property  of  a 
tangible  nature,  such  as  goods  and 
chattels,  and  not  to  rights  and  credits. 
Leonard  v.  Lawrence.  32  N.  J.  L.  355. 

26.  Mo.— §2184,     Eev.     St.,     1909; 
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Dougherty  v.  Gangloff,  239  Mo.  649  144 
S.  W.  434;  Hudson  v.  Wright,. 204  Mo 
412,  103  S.  W.  8;  Stinson  v.  Call,  163 
Mo.  323,  331,  63  S.  W.  729,  under 
§2907,  Eev.  St.,  1889;  Paddock  v. 
Lance,  94  Mo.  283,  285,  6  S.  W.  241; 
State  v.  Eomer,  44  Mo.  99,  101;  Parke- 
ton  v.  Pugsley,  142  Mo.  App.  537,  544, 
121  S.  W.  789,  quoting  §3163,  Eev.  St., 
1899;  Irondale  Bank  v.  Terrill,  135- Mo. 
App.  472,  477,  116  S.  W.  481;  Linck  ft 
Troll,  84  Mo.  App.  49,  56;  Davis  V. 
Williamson,  68  Mo.  App.  307,  811;  Mnke 
v.  Craig,  57  Mo.  App.  393;  Hombs  v. 
Corbin,  20  Mo.  App.  497,  505;  State  0. 
Carroll,  9  Mo.  App.  275,  following  State 
v.  Barada,  57  Mo.  562,  under  a  process 
of  garnishment.  S.  D. — Furrow  v.  Zol- 
lars,  8  S.  D.  522,  67  N.  W.  612,  under 
§5135,  Comp.  Laws. 

The  statute  is  mandatory,  and  the 
duty  is  imposed  whether  the  execution 
"issued  out  of  the  court  of  his  (offi- 
cer's) own  county  or  from  the  court 
of  anotheT  county  of  this  state."  Iron- 
dale  Bank  v.  Terrill,  135  Mo.  App.  472, 
477,  116  S.  W.  481.  And  it  has  been 
held  the  duty  of  the  officer,  notwith- 
standing that  the  defendant  was  a 
resident  of  a  different  county  from 
that  wherein  the  judgment  upon  which 
the  execution  issued,  was  rendered,  to 
notify  the  debtor,  where  the  debtor 
was  well  known  to  the  sheriff  and  could 
have  been  notified  by  the  exercise  of 
reasonable  diligence.  Pinke  ■».  Craig, 
57  Mo.  App.-  393. 

Property  Not  Exempt.— But  where 
the  property  about  to  be  levied  upon 
is  not  or  cannot  be  exempt,  no  such 
duty  is  held  to  exist.  Hombs  ».  Cor- 
bin, 20  Mo.  App.  497,  505. 

Disregard  of  this  provision  by  the 
officer  renders  him  liable  on  his  bond 
where  the  property  is  absolutely  ex- 
empt. State  v.  Eomer,  44  Mo.  99; 
Parketon  v.  Pugsley,  142  Mo.  App.  561, 
121  S.  W.  789. 

27.  Paddock  v.  Lance,  94  Mo.  M6, 
285,  6  S.  W.  241;  State  V.  So™"'" 
Mo.  99,  101;  Hombs  v.  Corbin,  20  m. 
App.  497,  515;  State  v.  Kurtzeborn,  i 
Mo.  App.  335,  338.  . 

28.  Hombs  v.  Corbin,  20  Mo;  App. 

497,  505. 
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the  necessity  for  such  notice,  by  claiming  all  of  the  property  levied  upon 
as  exempt,29  or  otherwise  has  notice.30  This  notice  must  be  given  before 
the  levy.31 

Under  statutes  exempting  property  to  be  selected  by  the  execution 
debtor,  after  notice  of  the  execution,  it  devolves  upon  the  officer  when- 
ever practicable  to  notify  the  debtor,  before  making  a  levy,  of  the  hold- 
ing of  any  judicial  process  by  him,  in  order  that  the  execution  debtor 
may  make  his  selection  and  claim  of  exemption.32 

B.  Asserting  Claim  to  Exemption.  —  1.  When  Essential.  —  a. 
In  General.  —  In  some  of  the  states  the  right  to  an  exemption  is  con- 
sidered as  a  personal  privilege  which  must  be  claimed,33  especially  where 


The  debtor  should  not  only  be  notified 
to  claim  Ms  exemption,  but  should  be 
advised  of  the  extent  of  his  rights  in 
the  premises  by  the  officer.  State  v. 
Kane,  42  Mo.  App.  253. 

29.  Brown  v,  Hoffmeister,  71  Mo. 
411;  State  to  use  of  Smythe  v.  Kane, 
42  Mo.  App.  253. 

30.  Brown  v.  Hoffmeister,  71  Mo. 
411;  State  v.  Carroll,  9  Mo.  App.  275, 
279. 

31.  Hombs  v.  Corbin,  20  Mo.  App. 
497,  505;  State  v.  Sondag,  15  Mo.  App. 
312  (holding  that  it  must  be  given  be- 
fore summoning  a  garnishee);  State  v. 
Carroll,  9  Mo.  App.  275. 

32.  m.— Hurd's  Kev.  St.,  1909,  §14, 
ch.  52;  Cook  v.  Scott,  6  111.  333;  Bog- 
gess  v.  Pennell,  46  111.  App.  150,  155; 
Lansden  v.  Hampton,  38  111.  App.  115 
(in  which  it  was  held  that  this  was 
the  first  step  under  the  statute  giving 
a  debtor  the  benefit  of  an  exemption) ; 
Poote  v..  People,  12  111.  App.  94.  See 
People  v.  Palmer,  46  111.  398;  Taylor 
v.  Crowe,  122  HI.  App.  518,  523.  Kan. 
Biee  v.  Nolan,  33  Kan.  28,  5  Pac.  439. 

In  Maryland,  it  is  held  that  as  "there 
is  nothing  in  the  statutes  requiring 
the  officer  to  notify  the  debtor  of  the 
execution  and  levy,"  no  such  notice  is 
necessary.  State  v.  Boulden,  57  Md. 
314.  * 

The  object  of  the  notice  is  to  insure 
the  debtor  ample  time  within  which 
to  make  out  and  present  his  schedule 
or  claim.  Boggess  v.  Pennell,  46  HI. 
App.  150. 

Personal  Service.— Though  the  stat- 
ute in  Illinois  does  not  prescribe  the 
manner  in  which  the  notice  should  be 
given,  _  it  is  held  that  wherever  pos- 
sible, it  should  be  personal.    Boggess 

L  6T\46  m-  APP-  150,  155  A 
Wot  by  the  officer  to  the  debtor  was 
new  insufficient  notice,  the  debtor  be- 


ing within  reach  of  personal  notice. 
Boggess  v.  Pennell,  supra. 

When  the  defendant  is  absent  from 
the  county,  it  is  held  that  it  is  not 
practicable  to  give  the  notice,  within 
the  meaning  of  the  rule.  People  V. 
Palmer,  46  111.  398;  Foote  v.  People, 
12  HI.  App.  94,  95  Am.  Dee.  418. 

33.  V.  S.— In  re  Baughmau,  183  Fed. 
668.  Ala.— -Craft  &  Co.  v.  Louisville  & 
Nashville  E.  B.  Co.,  93  Ala.  22,  9  So. 
328;  Chandler  v.  Chandler,  87  Ala.  300, 
303,  6  So.  153;  Henderson's  Admr.  V. 
Tucker,  70  Ala.  381;  Simpson  v.  Simp- 
son, 30  Ala.  225.  Ark.-^St.  Louis,  S. 
W.  B.  Co.  V.  Vanderberg,  91  Ark.  252, 
120  S.  W.  993;  Scanlan  v.  Guiling,  63 
Ark.  540,  39  S.  W.  713.  GaL— Keybers 
v.  M 'Comber,  67  Cal.  395,  7  Pac.  838; 
Borland  v.  O'Neal,  22  Cal.  504,  affirmed 
in  Gavitt  v.  Doub,  23  Cal.  78.  Oolo. 
Duncan  v.  Burchinell,  14  Colo.  App. 
471,  61  Pac.  61;  Madera  v.  Holdrege,  4 
Colo.  App.  126,  35  Pae.  52.  0,3,.— Stin- 
son  v.  Hirsch  Bros.  &  Co.,  125  Ga.  149, 
53  S.  E.  1011.  Ind.— Moss  v.  Jenkins, 
146  Ind.  589,  45  N.  E.  789;  Boesker 
v.  Pickett,  81  Ind.  554;  Lahr  V.  TJlmer, 

27  Ind.  App.  107,  112,  60  N.  E.  1009; 
Kestler  v.  Kern,  2  Ind.  App.  488,  28 
N.  E.  726.  la.— Grover  •».  Younie,  110 
Iowa  446,  81  1ST.  W.  684;  Hays  v.  Berry, 
104  Iowa  455,  73  N.  W.  1028.  Kan. 
Williamson  v.  Kansas,  etc.  B.  Co.,  6 
Kan.  App.  443,  50  Pac.  106.  Ky.— Bank 
of  Commerce  v.  Payne,  86  Ky.  446,  8 
S.  W.  856.  Me.— Smith  v.  Chadwick, 
51  Me.  515.  Mass. — Clapp  v.  Thomas, 
5  Allen  158.  Mich. — Williams  v. 
Brown,  137  Mich.  569,  100  N.  W.  786. 
Mo. — Barrett  v.  Wagner,  125  Mo.  450, 

28  S.  W.  762;  Irondale  Bank  v.  Terrill, 
135  Mo!  App.  472,  482^  116  S.  W.  481; 
Guntley  v.  Staed,  77  Mo.  App.  155,  164; 
Hombs  v.  Corbin,  20  Mo,  App.  497,  507. 
N.    M. — New   Mexico    Nat.    Bank    v. 
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an  election  or  selection  by  the  debtor  is  necessary,  as,  where  exempt  prop- 
erty is  commingled  with  non-exempt  property31  by  the  person  entitled 
to  assert  same,35  at  the  time36  and  in  the  manner  provided  by  the  stat- 
ute.37   The  debtor,  however,  need  not  claim  the  benefit  of  the  exemption 


Brooks,  9  N.  M.  113,  120,  49  Pac.  947. 
N.  Y.— Wilcox  v.  Howe,  59  Hun  268, 
12  N.  Y.  Supp.  783;  Turner  v.  Borth- 
wick,  20  Hun  119;  Moss  v.  Lightfine, 
60  Misc.  62,  111  N.  Y.  Supp.  675; 
Twinam  v.  Swart,  4  Lans.  263.  Pa. 
Harlan  v.  Haines,  125  Pa.  48,  17  Atl. 
248,  under  Act,  1849,  P.  L.  533;  Appeal 
of  Overseers,  95  Pa.  191,  195; 
Keller  v.  Bricker,  64  Pa.  379;  Diehl 
v.  Holben,  39  Pa.  213,  217;  Kogers  v. 
Waterman,  25  Pa.  182;' Dodson's  Ap- 
peal, 25  Pa.  232;  Brant's  Appeal,  20 
Pa.  141;  Beehtel's  Appeal,  2  Grant's 
Cas;  375.  See  also  Tasker  v.  Sheldon, 
115  Pa.  107,  7  Atl.  762;  Morris  v. 
Shafer,  93  Pa.  489.  E.  I.— Me- 
Kenna  V.  Lucas,  21  B.  I.  509,  45 
Atl.  101.  S.  C— Oliver  v.  White,  18 
S.  C.  235,  242,  wherein  the  court  says: 
"The  constitution  only  gives  the  right 
to  demand  homestead  (chattel  exemp- 
tion being  called  homestead),  and  it 
is  necessary  for  the  claimant  to  set  it 
up  .  .  .."  S.  D.— ,See  Pirie  v.  Hark- 
ness,  3  S.  D.  178,  182,  52  N.  W.  581. 
Wash. — Zelinsky  v.  Price,  8  Wash.  256, 
36  Pac.  28.  W.  Va.— Taylor  v.  Belville, 
70  W.  Va.  484,  74  S.  E.  517. 

There  must  be  a  claim  of  exemption 
in  order  to  avert  a  threatened  levy  or 
seizure,  or  to  defeat  a  levy  already 
made.  Garrett  v.  Wagner,  125  Mo.  450, 
28  S.  W.  762.  And  a  right  of  exemp- 
tion may  be  lost  toy  neglect  to  claim. 
Morris  &  Lewis  V.  Shafer,  93  Pa.  489. 

In  New  York,  it>  is  held  under  the 
statute,  §1391,  Code  Civ.  Proc,  which 
provides  for  an  additional  exemption 
of  certain  articles,  that  since  these 
articles  are  not  absolutely,  but  only 
qualifiedly,  exempted,  a  claim  must  be 
made  in  order  to  secure  the  benefits  of 
the  exemption.  Gilewiez  v.  Goldberg, 
69  App.  Div.  438,  74  N.  Y.  Supp.  984; 
Moss  v.  Lightfine,  111  N.  Y.  Supp.  675, 
citing  Wilcox  v.  Howe,  59  Hun  268,  12 
N.  Y.  Supp.  783;  Turner  V.  Borthwick, 
20  Hun  119,  122,  citing  Twinam  v. 
Swart,  4  Lans.   263. 

In  Pennsylvania,  where  a  debtor  is 
given  an  exemption  in  real  or  personal 
property  to  a  specified  amount,,  if  he 
desires  to  retain  his  exemption  in  real 
estate,  he  must  elect  to  do  so  (Huf- 
man's   Appeal,   81  Pa.   329;   Bowyer's 
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Appeal,  21  Pa.  210;  Weaver's  Appeal. 
18  Pa.'  307;  Miller's  Appeal,  16  Pa! 
300;  McOloskey  v.  Moulder,  8  Pa.  Co. 
Ct.  156),  and  notify  the  plaintiff  in 
execution  of  such  election  (McCloskey 
V.  Moulder,  supra,  wherein  no  particular 
kind  of  notice  is  specified,  so  long  as 
it  is  "through  the  record").  If  the 
debtor  does  not  so  elect  to  claim,  he 
will  not  be  entitled  to  afterwards  claim 
the  same  out  of  the  proceeds  of  the 
sale.  Hufman's  Appeal,  supra;  Weav- 
er's Appeal,  supra;  Miller's  Appeal, 
supra;  McCloskey  v.  Moulder,  supra. 

Withdrawal. — In  case  a  debtor  does 
duly  claim  his  exemption,  he  may  with- 
draw it  at  any  time  before  the  prop- 
erty is  set  off  or  money  decreed  him 
(Appeal  of  Overseers,  95  Pa.  191;  Kyle 
&  Dunlap's  Appeal,  45  Pa.  353),  since 
it  is  a  personal  privilege,  whieh  he 
may  or  may  not  claim  at  his  option 
(Appeal  of  Overseers,  swpra;  Kyle  & 
Dunlap's  Appeal,  supra). 

34.  Ky.— Com.  v.  Burnett,  19  Ky.  L. 
Rep.  1836,  44  S.  W.  966,  explained  in 
Winstead  v.  Hicks,  135  Ky.  154,  121 
S.  W.  1018,  135  Am.  St.  Rep.  446; 
McGee  V.  Anderson,  1'  B.  Mon.  187,  36 
Am.  Dec.  570,  explained  in  Winstead 
v.  Hicks,  .  supra.  Mass.  —  Clapp  v. 
Thomas,  5  Allen  158.  Mo.— Bank  of 
Conception  v.  O'Donnell,  156  Mo.  App. 
212,  137  S.  W.  30;  Parketon  9.  Pugsley, 
142  Mo.  App.  537,  548,  121  S.  W.  789. 
Wis. — Wicker  v.  Comstock,  52  Wis.  315, 
9  N.  W.  25;  Zielke  v.  Morgan,  50  Wis. 
560,  7  N.  W.  651. 

35.  See  infra,  II,  E,  2. 

36.  Boesker  v.  Pickett,  81  Ind.  554. 
See  mfra,  II,  E,  4. 

37.  Ark.— Scanlan  v.  Guiling,  63  Ark, 
540,  39  S.  W.  713.  Ind.— Kahn  v. 
Hayes,  22  Ind.  App.  182,  53  N.  E.  420. 
W.  Va.— Taylor  v.  Belville,  70  W.  Va. 
484,  74  S.  E.  517,  since  the  entire  right 
depends  on  statutory  authority. 

See  infra,  II,  E,  3. 

If  the  claim  is  asserted  hy  a  schedule, 
until  the  schedule  is  filed,  the  debtor 
has  not  claimed  his  exemptions  in.  the 
manner  pointed  out  by  law.  Settles  v. 
Bond,  49  Ark.  114,  4  S.  W.  286  See 
Chambers  v.  Perry,  47  Ark.  400,  403,  i 

s-   w-   70°-  «.      ™, 

Neither   a   notification"  to  the   gar- 
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statutes  where  certain  property  is  absolutely  exempt,  -no  election  01* 
selection  being  necessary38  where  the  debtor  has  no  property,  except 
that  exempt  from  execution,39  where  the  articles  exempted  are  clearly 
distinguishable  from  those  not  exempt.10 

b.  Several  Executions  on  Same  or  Separate  Judgments.  —  Since  the 
claimant  of  an  exemption  may  acquire  additional  property,  or  may 
wish  to  change  his  exemption  and  take  other  property  in  lieu  of  it,41 
he  is  required  to  file  his  claim  upon  the  issue  of  each  writ  of  execution, 
whether  issued  upon  separate  judgments,42  or  upon  the  same  judgment 


nishee  that  the  claimant  claims  certain 
wages  as  exempt,  nor  an  agreed  state- 
ment of  faetsl  that  the  defendant 
claimed  the  wages  as  exempt,  can  take 
the  place  of  the  verified  claim  required 
by  statute.  Oourie  v.  Goodwin,  89  Ala. 
•  569,  8  So.  9. 

38.  Colo. — Harrington  v.  Smith,  14 
Colo.  376,  381,  23  Pac.  331,  20  Am. 
St.  Kep.  272.  Kan.— Seip  v.  Tilghman, 
23  Kan.  289.  Minn. — Thompson  v.  Peter- 
son, 122  Minn.  228,  142  N.  W.  307; 
Lynd  v.  Picket,  7  Minn.  184,  82  Am. 
Dec.  79  (ctistmgiiishing  Tullis  v.  Orth- 
wein,  5  Minn.  377,  holding  a  claim 
necessary,  on  -the  ground  that  the 
articles  levied  upon  in  the  latter  case 
exceeded  in  amount  that  exempt,  and 
that  it  was  therefore  necessary  to 
claim  that  which  the  debtor  desired 
to  set  aside  as  such).  Mo. — Parketon 
0.  Pugsley,  142  Mo.  App.  537,  546,  121 
S.  W.  789.  Ky.— Winstead  v.  Hicks, 
135  Ky.  154,  159,  121  S.  W.  1018,  135 
Am.  St.  Rep.  446;  Stirman  v.  Smith, 
10  Ky.  L.  Eep.  665,  10  S.  W.  131.  N.  H. 
Johnson  «.  Lang,  71  N.  H.  251,  252,  51 
Atl.  908,  93  Am.  St.  Rep.  509.  N.  Y. 
Sullivan  v.  Farley,  11  Daly  157;  Frost 
0.  Mott,  34  N.  Y.  253;  Cantrell  v.  Con- 
nor, 6  Daly  224.  •  Wis.— Zielke  v.  Mor- 
gan, 50  Wis.  560,  565,  7  N.  W.  651; 
Gilman  v.  Williams,  7  Wis.  329. 

In  North  Carolina,  while  the  statute, 
Code,  §507,  provides  that  "  'Whenever 
■  .  .  the  owner  (of  any  personal  prop- 
erty levied  upon)  .  .  .  shall  demand 
that  the  same,  or  any  part  thereof, 
shall  be  exempt  from  sale  under  .  .  . 
execution,  the  sheriff  or  other  officer 
making  such  levy  shall  summon  three 
appraisers,'  etc.,"  it  is  nevertheless 
held  that  it  does  not  "make-  it  im- 
perative on  the  execution  debtor  to 
demand  the  appraisement  and  laying  off 
-  Se  e.xemPted  property"  (Shepherd 
J  Mumll,  90  N.  C.  208,  210),  since 
Tower  the  constitutional  provision,  "the 
personal  property  exemption  cannot  be 


reached  by"  attachment  (Board  of 
Com.  v.  Riley,  75  N.  C.  144),  execution 
(Duvall  v.  Rollins,  71  N.  C.  218),  or 
any  final  process  (Curlee  v.  Thomas,  74 
N.  C.  51,  in  which  it  was  sought  to 
set  off  on  motion  a  judgment,  exempt 
to  '  debtor,  the  court  holding  it  to  be 
in  effect  final  process).  However,  in 
Henson  v.  Edwards,  32  N.  C.  43,  44,  it 
was  held  that  the  execution  defendant 
must  in  some  way  inform  the  officer 
of  his  right  to  an  exemption,  unless 
he  otherwise  comes  to  the  knowledge 
of  the  fact. 

In  Michigan,  it  is  held  that  no  claim 
by'  debtor  is  necessary,  the  statute  be- 
ing all  the  notification  the  officer  needs. 
Vauderhorst  v.  Newton,  38  Mich.  669. 
However,  in  Williams  v.  Brown,  137 
Mich.  569,  574,  100  N.  W.  786,  it  is 
held  that  if  a  vendee  is  entitled  to 
claim  the  exemption  of  his  vendor 
(which  is  not  decided),  he  must  notify 
the  officer  and  demand  the  right  of 
selection. 

39.  Colo. — Harrington  V.  Smith,  14 
Colo.  376,  23  Pac.  331,  20  Am.  St.  Rep. 
272.  Ind. — See  Wallace  v.  Lawyer,  54 
Ind.  501,  509.  Ky. — Stirman  V.  Smith, 
10  Ky.  L.  Rep.  665,  10  S.  W.  131.  Minn. 
Thompson  v.  Peterson,  122  Minn.  228, 
142  N.  W.  307;  Murphy  v.  Sherman, 
25  Minn.  196;  Lynd  v.  Picket,  7  Minn. 
184,  82  Am.  Dee.  79.  N.  Y— Grieb  v. 
Northrup,  72  N.  Y.  Supp.  481.  Tenn. 
State  v.  Haggard,  1  Humph.  390. 

40.  Woods  v.  Keyes,  14  Allen  (Mass.) 
236,  92  Am.  Dec.  765,  wherein  the  tools, 
tnplements  and  fixtures  of  a  milliner 
in  use  as  tools  and  implements  of  her 
trade  were  exempt  without  claim  as 
they  were  clearly  distinguishable  as 
such. 

41.  Weller  v.  Moore,  50  Ark.  253,  7 
S.  W.  130.  See  Biggs  v.  McKenzie,  16 
111.  App.   286,  289. 

42.  Borland  v.  O'Neal,  22  Cal.  505 
(dictum).  Krauter's  Estate,  150  Pa. 
47,  24  Atl.  603;  Strouse's  Exr.  v.  Beck- 
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in  the  case  of  an  alias  execution.43  But  where  several  writs  are  all  in 
the  hands  of  the  officer  at  the  same  time,  but  one  demand  is  necessary li 
2.  Who  May  Assert  Claim.  —  a.  In  General.  —  Since  the  right  to 
an  exemption  is  purely  a  personal  privilege,45  in  most  of  the  states  a 
condition  is  expressly  or  impliedly  imposed  in  the  statute  creating  the 
exemption  that  'the  debtor  or  defendant  in  execution46  should  assert  the 


er,  38  Pa.  190  (holding  that  a  claim 
must  be  made  against  each  execution 
creditor) ;  Dodson  's  Appeal,  25  Pa. 
232;  Beehtel's  Appeal,  2  Grant  (Pa.) 
375;  Wisser  vl  Wisser,  8  Pa.  Dist.  673. 

See  also  Craft  &  Co.  v.  Louisville, 
etc.  E.  Co.,  93  Ala.  22,  9  So.  328  (hold- 
ing that  where  the  railroad  company 
had  been  discharged  as  garnishee,  the 
debtor  claiming  an  exemption,  but 
upon  answering  orally,  it  appeared  that 
subsequent  to  the  filing  of  the  claim, 
the  company  had  become  further  in- 
debted to  the  claimant,  the  subsequent 
indebtedness  was  not  covered  by  the 
original  claim  of  exemption,  and  the 
garnishee  was  erroneously  discharged) ; 
Scott  v.  Kerlin,  1  Del.  Co.  Ct.  (Pa.) 
545. 

43.  Ark. — Weller  v.  Moore,  50  Ark. 
253,  7  S.  W.  130.  111.— Biggs  v.  Mc- 
Kenzie,  16  111.  App.  286;  Camp  v.  Gan- 
ley,  6  111.  App.  499.  Ind.— Finley  v. 
Sly,  44  Ind.  266.  Ind.  Ter.— Parker  v. 
Independence  Produce  Co.,  2  Ind.  Ter. 
561,   566,  53    S.   W.   335. 

But  see  Lafferty  v.  Sistalla,  11  Wyo. 
360,  72  Pae.  192  (holding  that  a  debtor 
need  not  make  the  affidavit  required 
by  statute  [§3951,  E.  S.  18991  upon 
claiming  an  exemption  of  wages  from 
garnishment,  where  a  second  garnishee 
process  was  issued  only  'a  short  time 
following  the  first,  and  the  proper  affi- 
davit had  been  made  at  that  time 
which  still  showed  the  exemption 
to  which  he  was  entitled);  and 
MeAfoose's  Appeal,  32  Pa.  276  (hold- 
ing that  where  a  debtor,  on  a  fieri 
facias  levied  on  his  real  estate,  claimed 
the  benefit  of  the  exemption  law,  which 
was  allowed,  and  the  land  appraised 
and  sold  under  a  venditioni  exponas; 
and,  on  the  sale  having  been  set  aside, 
an  alias  fieri  facias  was  levied  on  the 
same  land,  and  it  was  subsequently  sold 
by  the  sheriff,  the  defendant  was  en- 
titled to  his  money  exemption  out  of 
the_  proceeds  of  the  sale,  as  against  the 
plaintiff  in  execution,  without  another 
claim,  since  the  alias  fi.  fa.  was  a  con- 
tinuation of  the  original  and  neces- 
sarily grounded  upon  it. 
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In  Illinois,  Hurd's  Bev.  St.,  1909, 
$14,  ch.  52,  provides  that  a  debtor' 
who  has  made  one  sufficient  schedule 
against  aa  execution,  need  not  file  an- 
other schedule,  making  his  claim  of 
exemption,  during  the'  time  ,  provided 
by  law  for  the  life  of  an  execution,  un- 
less he  has  acquired  additional  prop- 
erty in  the  meantime.  Gullett  v.  Con- 
ley,  81  111.  App.  131.  But  in  the  ab- 
sence of  a  statutory  provision,  it  was 
held  that  it  must  be  made  upon  the 
issue  of  each  execution.  Biggs  v.  Mc- 
Kenzie,  16  111.  App.  286;  Camp  v. 
Gauley,  6  111.  App.  499. 

44.  Wise  v.  Bueher,  1  Woodw.  Dec. 
(Pa.)  373  (distinguishing  the  case  of 
"successive  writs");  Beehtel's  Appeal, 
2  Grant's  Cas.  (Pa.)  375. 

45.  See  supra,  II,  E,  1,  a. 

46.  Ind.— Burns'  Ind.  St,  1908, 
§746;  State  v.  Bead,  94  Ind.  103.  la. 
Grover  v.  Tounie,  110  Iowa  446,  81  N. 
W.  684;  Hays  v.  Berry,  104  Iowa  455, 
73,  N.  W.  1028;  Moore  v.  Chicago,  etc. 
E.  Co.,  43  Iowa  385.  See  also  Murdy 
v.  Styles,  101  Iowa  549,  554,  70  N.  W. 
714.  Kan. — Bice  v.  Nolan,  33  Kan.  28, 
5  Pae.  437.  Ky.— Belknap  &  Co.  v. 
Carpenter,  8  Ky.  L.  Bep.  358.  Md. 
Miles  v.  State,  73  Md.  398,  21  Atl.  51; 
State  v.  Boulden,  57  Md.'  314.  Mich. 
Seitz  v.  Starks,  136  Mich.  90,  95,  98 
N.  W.  852;  Harley  v.  Proeunier,  115 
Mich.  53,  56,  72  1ST.  W.  1099.  Minn. 
See  §4317,  Eev.  Laws,  1905;  Howland 
v.  Puller,  8  Minn.  50.  Mo.-flowIand 
v.  Chicago,  etc.  B.  Co.,  134  Mo.  474, 
480,  36  S.  W.  29;  Garrett  v.  Wagner, 
125  Mo.  450,  462,  28  S.  W.  762;  Os- 
borne v.  Schutt,  67  Mo.  712,  714;  Mar- 
tin v.  Barnett,  158  Mo.  App.  375  393, 
138  S.  W.  538;  Guntley  v.  Staed,  7' 
Mo.  App.  155,  164.  N.  Y.-Smith  tt 
Hill,  22  Barb.  656;  Earl  v.  Camp,  1* 
Weud.  562;  Mickes  &  Matthews  «-. 
Tousley,  .1  Cow.  114.  See  Baker  ». 
Brintnall,  52  Barb.  188,  193.  »■  *■ 
Sherrible  v.  Chaffee,  17  E.  I.  185,  M. 
21  Atl.  103.  S.  D.— Furrow  v.  dollars, 
8  S.  D.  522  67  N.  W-  613.   Vtah,-SnQ« 
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claim ;  and  in  seme  jurisdictions,  only  the  debtor  can  make  the  claim.47 

b.    Particular  Persons  Autlwrized.  —  Unless  the  right  is  extended 

by  statute,48  the  debtor's  right  to  an  exemption  cannot  be  set  up  by  a 

mortgagee,49  bailee,60  trustee,51  assignee,52  or  vendee  before    levy    of 


i.  West,  35  Utah  206,  99  Pac.  674.  Wis. 
Connaughton  v.  Sands,  32  Wis.  387. 

An  attachment  defendant  may  claim 
the  benefit  of  the  exemption  law.  Cor- 
bit  v.  Long.  2  Woodw.  (Pa.)  118. 

Head  of  a  Family. — Where  a  statute 
gives  the  right  of  exemption  to  a 
debtor,  who  is  the  head  of  a  family,  it 
must  be  claimed  by  one,  the  head  of 
a  family.  Ark. — Hoskins  v.  Fayette- 
ville  Grocery  Co.,  79  Ark.  399,  96  S.  W. 
195.  Fla.— Loring  v.  Wittich,  16  Pla. 
498,  508.  ,Oa.- Stinson  v.  Hirsch,  125 
Ga.  149,  152,  53  S.  E.  1011. 

Upon  the  death  of  the  debtor,  where 
neither  the  debtor's  wife  nor  his  chil- 
dren have  any  right  to  an  exemption, 
the  deceased's  personal  representative 
cannot  assert  the  claim.  Johnson  c. 
Cross,  66  N.  C.  167. 

Debtor  can  assert  claim  for  personal 
benefit  only:  An  exemption  is_  a  per- 
sonal privilege  and  can  only  be  as- 
serted by  the  debtor  for  his  personal 
benefit — not  for  the  benefit  of  another. 
Garrett  v.  Wagner,  125  Mo.  450,  462, 
28  S.  W.  762;  Gruntley  v.  Staed,  77  Mo. 
App.  155,  164.  . 

47.  Belknap  &  Co.  V.  Carpenter,  8 
Ky.  L.  Eep.  358  (under  the  exemption 
aet  of  1884);  Smith  v.  Hill,  22  Barb. 
(N.  Y.)  656. 

Officer  Cannot  Set  Up  Debtor's 
Eight. — Since  the  question  of  an  ex- 
emption is  a  statutory  privilege, 
strictly  personal  to  the  debtor,  the  fact 
that  property  was  exempt  to  the  debtor 
■was  of  no  avail  to  a  sheriff,  in  an  ac- 
tion for  failure  on  his  part  to  levy  a 
writ  of  execution,  where  an  indemnity 
bond  had  been  given.  Baker  v.  Brint- 
nall,  52  Barb.  (N.  Y.)  188,  193. 

48.  Agent  or  Attorney. — In  some 
states,  the  statutes  provide  that  the 
claim  may  he  made  by  the  debtor's 
agent  or  attorney.  §§4168,  4178,  Ala- 
bama Code  of  1907;  Bryan  v.  Ki'y,  85 
Ala  569,  574,  5  So.  346;  First  Int  Bank 
*■  Lee,  25  N.  D.  197,  141  N.  W  716. 
See  Furrow  v.  Zollars,  8  S.  D.  522,  523, 
W  N.  W.  612  (under  §5135,  Conip! 
„aws>  Providing  that  the  "debtor,'  or 
some  person  for  him,"  etc.) 

■*,♦!'  0f  0fficer  as  A?ent.— Under  a 
««ute  permitting  an  agent  of  a  debtor 


to  claim  the  exemption  for  him,  the 
wife  of  the  constable  making  the  levy, 
and  to  whom  the  attachment  debtor 
had  delivered  his  claim,  to  be  given  to 
her  husband,  was  held  to  be  the  agent 
of  the  debtor,  and  within  the  statute, 
a  person  who  might  file  the  claim. 
Bryan  v.  Kelly,  85  Ala.  569,  574,  5  So. 
346. 

49.  Sherrible  v.  Chaffee,  17  E.  I.  195, 
21  Atl.  103. 

50.  Earl  v.  Camp,  16  Wend.  .(N.  Y.) 
561.  See  also  Mickes  v.  Tousley,  1  Cow. 
(N.  Y.)  114,  wherein  a  person  having 
the  custody  of  sheep  for  a  debtor  sought 
to  sustain  an  action  for  their  recovery, 
they  having  been  taken  upon  a  levy 
under  process  against  debtor. 

51.  Thus  a  trustee  in  a  deed  of  trust 
of  property  exempt  from  execution 
cannot  assert  the  claim  in  accordance 
with  the  rule  of  personal  privilege  in 
the  debtor  or  grantor.  Terry  v.  Wilson, 
63  Mo.  493. 

The  trustees  of  a  religious  society 
cannot  claim  the  exemption  given  un- 
der the  statute  of  "the  seat  or  pew 
occupied  by  a  householder  or  his  fam- 
ily in  a  place  of  public  worship,"  since 
such  exemption,  being  personal,  can  be 
claimed  only  by  a  "householder."  Har- 
risburg  Lumb.  Co.  v.  Washburn,  29 
Ore.  150,  161. 

52.  An  assignee  of  a  judgment 
debtor,  although  claiming  under  a  gen- 
eral assignment  for  the  benefit  of  cred- 
itors which  does  not  except  exempt 
property,  cannot  claim  the  exemption, 
since  the  claim  is  personal  to  the  de- 
fendant in  the  execution,  and  especi- 
ally where  he  stood  by  and  failed  to  do 
so  at  the  time  of  the  sale  under  exe- 
cution. Smith  V.  Hill,  22  Barb.  (N.  Y.) 
656. 

A  subtenant  or  assignee  of  an  original 
tenant,  who  had  never  been  recognized 
by  the  landlord,  could  not  claim  the 
exemption  on  a  distress  levied  upon  his 
goods,  where  the  process  was  in  the 
name  of  the  original  lessee,  since  the 
demand  must  show  against  the  original 
tenant,  and  preclude  him  from  another 
demand.  Rosenberger  v.  Hallowell,  3 
Phila.   (Pa.)   330. 

Where  a  debtor  has  lost  his  right  to 
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property  in  the  debtor's  hands.53  However,  according  to  the  weight  of 
authority,  a  garnishee  may  assert  the  debtor's  right  to  an  exemption'54 


claim  an  exemption,  by  removing  from 
the  state,  his  assignee  is  in  no  better 
position  than  the  debtor  would  be,  the 
statute  (Comp.  Laws,  1907,  §3247),  pro- 
viding that  a  non-resident  or  a  person 
about  to  remove  from  the  state  with 
intention  of  becoming  a  resident  else- 
where is  not  entitled  to  the  benefits 
of  exemption  laws.  Snow  v.  West,  37 
Utah  528,  536,  110  Pae.  52. 

53.  Howland  v.  Fuller,  8  Minn.  50. 
See  Murdy  v.  Skyles,  101  Iowa  549,  554, 
70  N.  W.  714,  63  Am.  St.  Eep.  411.  But 
see  York  v.  Carlisle,  19  Tex.  Civ.  App. 
269,  46.  S.  W.  257. 

The  right  to  claim  an  exemption  can- 
not be  transferred,  ordinarily,  by  sale 
or  gift.  Murdy  v.  Skyles,  101  Iowa  549, 
554,  70  N.  W.  714,  63  Am.  St.  Eep.  411. 

Where  a  person  becomes  a  vendee 
after  the  levy  upon  the  debtor's  prop- 
erty, he  is  entitled  to  all  the  rights  of 
the  vendor  at  the  time  the  property  was 
seized,  and  may  plead  and  prove  the 
exemption,  and  need  do  no  more  to  es- 
tablish her  claim  than  would  have  been 
required  of  the  execution  defendant. 
Whitney  v.  Gammon,  103  Iowa  363,  72 
N.  W.  551. 

Property  Specifically  Exempt. — The 
purchaser  of  property  specifically  ex- 
empt after  a  levy  of  a  writ  "of  execu- 
tion stands  in  the  place  of  the  debtor, 
and  can  assert  the  latter 's  claim. 
Hombs  v.  Corbin,  20  Mo.  App.  497,  507 
holding  that  as  to  property  exempt 
only  upon  a  selection  by  the  debtor, 
the  debtor  cannot  sell  the  right  of 
selection'. 

Purchaser  Before  Levy  Upon  Dis- 
tress Warrant. — In  York  v.  Carlisle,  19 
Tex.  Civ.  App.  269,  46  S.  W.  257,  it 
was  held  that  a  tenant  could  have  as- 
serted an  exemption,  and  thereby  de- 
feated a  judgment  foreclosing  the  lien 
upon  the  property,  and  that  a  pur- 
chaser from  him  before  the  levy  upon 
a  distress  warrant,  but  after  the  in- 
stitution of  suit,  might  have,  by  in- 
tervention at  the  proper  time,  inter- 
posed the  same  defense. 

54.  Ariz. — Wilson  v.  Lowry,  5  Ariz. 
335,  52  Pac.  777,  779.  Ga.— Emmons, 
etc.,  Co.  v.  Southern  Bell  Tel.,  etc.,  Co., 
80  Ga:  760,  7  S.  E.  232;  Smith  v.  John- 
ston, 71  Ga.  748,  749;  Woodward  Lum- 
ber  Co.   v.   Watson,   etc.,   Co.,   8   Ga. 
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App.  114,  68  S.  E.  622;  Walker  v.  Swift 
Fertilizer  Works,  3  Ga.  App.  283  284 
59  S.  E.  850.  Ill—Chicago,  etc.  B  Co 
v.  Eagland,  84  HI.  375.  Kan.— Mis- 
souri, etc.,  E.  Co.  v.  Sharitt,  43  Kan. 
375,  387,  23  Pac.  430,  19  Am.  St.  Bep 
143,  8  L.  E.  A.  385;  Missouri  Pac.  E 
Co.  v.  Maltby,  34  Kan.  125,  8  Pac.  235- 
Mull  v.  Jones,  33  Kan.  112,  5  Pac.  388. 
'Me. — Lock  v.  Johnson,  36  Me.  464,  465. 
Mass. — Choquette  v.  Ford,  178  Mass.  6 
8,  59  N.  E.  454;  Sullivan  v.  Hadley  Co. 
160  Mass.  32,  35  N.  E.  103;  Hall  v. 
Hartwell,  142  Mass.  447,  8  N.'E.  333. 
Neb.— Wright  v.  Chicago,  etc.,  E.  Co., 
19  Neb.  175,  183,  27  N.  W.  90,  56  Am. 
Eep.  747.  Pa. — Pugh  v.  Bresnahan,  4 
Kulp  311.  Vt.— Clark  v.  Averill,  31 
Vt.  512,  515,  76  Am.  Dec.  131.  Wis. 
Pierce  v.  Chicago,  etc.,  E.  Co.,  36  Wis. 
283;  Winterfield  v.  Milwaukee,  etc.,  E. 
Co,,  29  Wis.  589. 

Contra. — Ala. — Ely  v.  Blacker,  112 
Ala.  311,  316,  20  So.  570,  wherein  the 
garnishee  sought  to  prosecute,  an  ap- 
peal from  an  order  of  the  court  strik- 
ing out  a  claim  of  exemption  upon  the 
ground  that  it  was  insufficient,  but  the 
court  held,  that  it  could  not  carry  on 
the  appeal,  since  the  right  was  con- 
ferred upon  the  claimant  alone.  Art 
St.  Louis,  etc.  E.  Co.  v.  Vanderberg,  91 
Ark.  252,  120  S.  W.  993,  wherein  the 
garnishee  sought  to  plead  as  a  defense, 
that  the  money  held  was  exempt.  Mich. 
Seitz  v.  Starks,  136  Mich.  90,.  95,  98  N. 
W.  852.  Mo.— Howland  v.  Chicago,  etc., 
E.  Co.,  134  Mo.  474,  480,  36  S.  W.  29; 
Osborne  v.  Schutt,  67  Mo.  712,  714; 
State  v.  Barada,  57  Mo.  562,  566;  State 
v.  Carroll,  9  Mo.  App.  275.  279.  Ohio 
Conley  v.  Chilcote,  25  Ohio  St.  320. 

Reason. — The  allowance  of  the  as- 
sertion of  the  claim  by  a  garnishee  is 
according  to  the  established  rulej  that 
the  garnishee  must  disclose,  every  fact 
which  would  have  prevented  a  judg- 
ment' against  him.  Wright  v.  Chi?8© 
etc.,  E.  Co.,  19  Neb.  175,  183,  27  N.  W. 
90,  56  Am.  Eep.  747,  citing  Drake  on 
Attachment,  §630. 

The  authorities  are  reviewed  in  Mull 
v.  Jones,  33  Kan.  112,  5  Pac.  388,  where 
it  was  held  that  the  garnishee  was  li- 
able to  the  debtor  if  he  did  not  dis- 
close to  the  court  that  the  Property 
was   exempt.     The  court  said:       «B 
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indeed,  it  is  sometimes  held  his  duty  to  do  so  ;5E  and  an  attorney  has 
been  held  to  "be  authorized  to  make  the  claim  under  certain  circum- 
stances.56 

c.  Wife  May  Assert  Claim.  —  Though  the  statute  authorizing  the 
exemption  does  not  provide  for  the  assertion  of  the  exemption  by  the 
wife,  still  under  certain  circumstances  she  may  assert  it.57  By  express 
provision  of  some  statutes  the  wife  is  authorized  to  assert  the  claim  if 
the  debtor  refuses,58  fails  to  do  so,59  or  absents  himself60  from  the  state 


think  the  garnishee  should  be  allowed 
to  show  any  fact  affecting  the  question 
of  his  liability  as  garnishee,  and  make 
such  a  defense  as  will  protect  himself. 
The  theory  of  the  law  is,  that  the  gar- 
nishee is  impartial  and  indifferent  as 
between  the  plaintiff  and  defendant, 
and  is  only  interested  in  making  a 
proper  disposition  of  the  money  or 
property  which  he  may  have,  and  which 
the  plaintiff  seeks  to  reach  by  garnish? 
ment  process.  He  should,  as  far  as  pos- 
sible, be  protected  from  unnecessary 
vexation,  and  from  future  or  further 
trouble  and  liability,  and  to  that  end 
should  be  permitted  to  interpose  the 
defense  and  show  that  the  property  in 
his  possession,  or  the  money  held'  or 
owing  by  him  to  the  defendant,  is  ex- 
empt, and  cannot  be  subjected  by  gar- 
nishment to  the  payment  of  the  plain- 
tiffs' judgment.  This  holding  is  well 
sustained  by  the  authorities." 

In  Iowa,  the  question  remains  un- 
decided. See  Leiber  v.  V.  P.  E.  Co., 
49  Iowa  688;  Moore  v.  Chicago,  etc.  E. 
Co.,  43  Iowa  385. 

55.  See  Wilson  v.  Dowry,  5  Ariz.  335, 
52  Pac.  777;  Wright  v.  Chicago,  etc., 
E.  Co.,  19  Neb.  175,  183,  27  N.  W.  90, 
56  Am.  Eep.  747. 

56.  As  under  a  direction  by  the 
debtor  "to  do  everything  he  eould  law- 
fully do  to  save  for  him  the  sum  gar- 
nisheed."  Mignogna  v.  Chiaffarelli, 
151.  Mo.  App.  359,  131  S.  W.  769. 

57.  See  infra  EC,  E,  2,  d. 

58.  Stinson  v.  Hirsch,  125  Ga.  149, 

«o«  \  10U  (§2867>  George  Code, 
«»5),  wherein  the  particular  claim  was 
defeated  as  it  did  not  show  that  the 
Husband  of  the  applicant  had  refused 
to  claim  the  exemption.  See  Mozley  v. 
Montana,  124  Ga.  376,  378,  52  S.  E.  443; 
tosch  v.  Stinson,  112  Ga.  348,  37  S.  E. 
*»;  Mutual  Benefit  Bldg.  Assn.  v.  Tan- 
Mr,  96  Ga   338,  23  S.  E.  338;  Mapp  v. 

ulS'JlGZ-  m>  Krst  In*-  Bank  v. 
Lle'25N-D.  197,  141N.  W.  716. 
o».   MO.— Martin  v.  Barnett,  158  Mo. 


App.  375,  393,  138  S.  W.  538  (under 
§8304,  Eev.  St.  1909),  citing  White  v. 
Smith,  104  Mo.  App.  199,  78  S.  W.  51 
(holding  §4335,  Eev.  St.  1S99,  "an  en- 
abling statute").  N.  D. — First  Nat. 
Bank  v.  Lee,  25  N.  D.  197,  141  1ST.  W*. 
716.  S.  D.— Code  Civ.  Proc,  1910,  §356; 
Thompson  v.  Donahoe,  16  S.  D.  244,  92 
N.  W.  27;  Meyer  v.  Beaver,  9  S.  D. 
168,  68  N.  W.  310,  citing  Noyes  v.  Beld- 
ing,  5  S.  D.  603,  59  N.  W.  1069.  See 
Ecker  v.  Lindskog,  12  S.  D.  428,  431,  81 
N.  W.  905,  48  L.  R.  A.  155;  Linander 
v.  Longstaff,  7  S.  D.  157,  63  N.  W.  775. 

Where  because  of  insanity  or  infirm- 
ity of  the  husband  the  wife  becomes 
the  head  of  the  family,  she  is  entitled 
to  make  the  demand  for  an  exemption. 
Ecker  *.  Lindskog,  12  S.  D.  428,  431, 
81  N.  W.  905,  48  L.  E.  A.  155. 

60.  Eisenhauer  v.  Dill,  6  Ind.  App. 
188,  192,  193,  33  N.  E.  220  (under  §715, 
Eev.  St.  1881);  Griffith  v.  Bailey,  79  Mo. 
472;  State  v.  Dill,  60  Mo.  433;  Thomas 
&  Son  v.  Brown,  168  Mo.  App.  667,  154 
S.  W.  423;  Martin  v.  Barnett,  158  Mo. 
App.  375,  393,  138  S.  W.  538;  First 
Nat.  Bank  v.  Morkamp,  130  Mo.  App. 
118,  108  S..  W.  1085;  White  v.  Smith, 
104  Mo.  App.  199,  78  S.  W.  51,  52  (un- 
der §4335,  Eev.  St.  1899). 

In  Martin  v.  Barnett,  158  Mo.  App. 
375,  393,  138  S.  W.  538,  the  court  said: 
"It  is  clear  from  a  consideration  of  our 
statutes  relating  to  the  claim  of  ex- 
emption, that  either  the  husband  or  the 
wife  can  claim  the  exemption;  the  wife, 
under  §2185,  Eevised  Statutes  1909, 
only  when  the  husband  has  absconded 
or  absented  himself  from  his  usual 
place  of  abode  in  this  state;  .  .  .  The 
husband  and  wife  cannot  at  once  and 
separately  make  the  claim  on  different 
or  on  the  same  property.  There  is  only 
one  exemption.  Either  can,  the  statut- 
ory facts  being  present,  claim  the  ex- 
emption; both  cannot." 

The  Wife  May  Make  the  daim  in 
Her  Own  Name. — Eisenhauer  v.  Dill,  6 
Ind.  App.  188j  33  N.  E.  220. 
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or  his  home;  or  where  she  is  the  owner  of  the  property  levied  upon61 
d.  Where  Debtor  Is  Absent  or  Refuses  To  Make  Claim.  —  It  has 
been  held  that  in  the  temporary  absence  of  the  debtor,  any  person  who 
is  authorized  to  take  charge  of  and  protect  his  property  and  rights  may- 
make  the  claim.62  Accordingly,  when  the  head  of  the  family,  having 
the  right  to  claim  the  exemption,  is  temporarily  absent,  the  wife83  or 
minor  children  by  a  proper  representative,6*  have  been  allowed  to  assert 
the  claim. 


When  the  husband  was  confined  to 
jail,  he  was  then  "absent  from  his 
place  of  abode"  and  the  wife  was  in 
position  and  had  the  right  to  make 
the  claim  to  the  property  as  exempt. 
First  Nat.  Bank  v.  Morkamp,  130  Mo. 
App.   118,  108  S.  W.   1085. 

In  Iowa,  it  is  only  when  the  debtor 
has  absconded  that  the  duty  of  making 
the  claim  devolves  on  the  wife  under 
§4016  of  Code  of  1897.  Union  County 
Inv.  Co.  v.  Messix,  152  Iowa  412,  132 
N.  W.  823  (holding  that  where  the 
husband  goes  insane,  the  wife  cannot 
make  the  claim,  since  he  is  not  an  ab- 
sconding debtor) ;  Grover  v.  Younie,  110 
Iowa  446,  447,  81  N.  W.  684;  Hays  v. 
Berry,  1Q4  Iowa  455,  457,  73  N.  W. 
1028;  Malvin  v.  Christoph,  54  Iowa  562, 
564,  7  N.  W.  6.  But  she  is  entitled  to 
assert  the  claim,  whether  the  husband 
absconds  with  her  knowledge  or  consent 
or  not.     Malvin  v,  Christoph,  supra. 

61.  Crane  v.  Waggoner,  33  Ind.  83, 
wherein  the  husband  and  wife  were  liv- 
ing together.  But  see  Murdy  v.  Skyles, 
101  Iowa  549,  554,  70  N.  W.  714,  in 
which  the  benefit  of  an  insurance  policy 
had  been  deposited  in  the  name  of  the 
wife,  but  the  court  held  that  the  wife 
could  not  claim  the  money  as  exempt 
to  her  husband,  since  the  right  is  pure- 
ly personal,  and  cannot  be  transmitted 
by  sale   or  .gift. 

62.  White  v.  Swann,  68  Ark.  102,  56 
S.  W.  635;  Wilson  v.  McElroy,  32  Pa. 
82. 

63.  Ark. — Hoskins  v.  Fayatteville 
Grocery  Co.,  79  Ark.  399,  96  S.  W.  195. 
Okla  — Binion  v.  Lyle,  28  Okla.  430,  114 
Pac.  618.  Pa. — Meitzler's  Appeal,  73 
Pa.  368;  McCarthy's  Appeal,  68  Pa. 
217;  Waugh  v.  Burket,  3  Grant's  Cas. 
319;  Pearce  v.  Landenberger,  16  Phila. 
33;  McNair  v.  Riesher,  8  Pa.  Co.  Ct. 
494. 

The  wife  is  presumed  "to  have  been 
given  authority,"  in  the  husband's  ab- 
sence, "to  claim  the  property  as  ex- 
empt." Binion  v.  Lyle,  28  Okla.  430, 
114  Pac.   618,  620   (under   §1,  ch.   68, 
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Laws,  1905,  amending  §1,  eh.  34,  St. 
1893,  giving  to  every  family  certain 
exemptions). 

The  wife  of  an  absconding  debtor 
may  claim  the  exemption  in  the  name 
of  the  husband.  Pearce  v.  Landenber- 
ger, 16  Phila.  (Pa.)  33.  But  in  Me- 
Nair  v.  Biesher,  8  Pa.  Co.  Ct.  494,  it 
was  held  that  in  case  of  an  abandon- 
ment, as  distinguished  from  a  tempor- 
ary absence,  the  wife  was  not  entitled 
to  make  the  claim.  The  exemption  is 
allowed  to  the  husband,  and  as  he  has 
a  right  to  waive  it,  when  he  deserts 
and  abandons  his  property,  such  act  Is 
as  effectual  as  a,  written  waiver.  Com- 
pare Hoskins  v.  Payetteville  Grocery 
Co.,  79  Ark.  399,  96  S.  W.  195. 

Where  the  debtor  died  after  giving 
notice  of  his  claim,  but  before  filing 
his  schedule,  the  court  held  that,  though 
the  wife  could  not  prevent  the  sale, 
since  the  filing  of  the  schedule  is  pro- 
vided for  the  debtor  alone,  she  could 
maintain  replevin  to  recover  the  same. 
Thompson  v.  Ogle,  55  Ark.  101,  17  S. 
W.  593.    See-  infra,  II,  N,  3,  b,  (VI). 

Where  the  husband  did  not  support 
or  cohabit  with  his  wife,  but  allowed 
the  wife  and  his  family  to  dwell  in  a 
house  owned  by  him,  she  was  entitled 
to  assert  the  exemption  unless  the  hus- 
band expressly  waived  the  same. 
Kerst's  Appeal,  2  Walker  (Pa.)  117. 

64.  White  v.  Swann,  68  Ark.  102,  56 
S.  W.  635,  82  Am.  St.  Eep.  282.  See 
Hoskins  v.  Payetteville  Grocery  Co.,  79 
Ark.  399,  96  S.  W,  195. 

Grandfather.— Where  the  father 
abandoned  the  family,  as  the  presump- 
tion is  that  he  is  temporarily  absent, 
and  intends  ultimately  to  return  to  his 
home  and  family,  the  grandfather  was 
held  entitled  to  make  the  claim  on  be- 
half of  the  debtor's  minor  children. 
White  v.  Swann,  68  Ark.  102,  56  S.  W. 
635,  S2  Am.  St.  Eep.  282. 

In  Person.— It  has  been  held  that  a 
minor  child,  where  she  was  of  a  proper 
age  for  the  purpose,  might  make  the 
claim  in  her  own  person,  in  the  tern- 
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3  How  Claim  Asserted.  —  a.  In  General.  —  The  statutes  giving  a 
person  the  right  or  privilege  of  claiming  an  exemption  impose  no  obliga- 
tion upon  him,  except  in  the  manner  of  asserting  the  claim,05  which  is 
generally  prescribed  therein,06  and  must  be  complied  with  by  the 
debtor  in  order  to  secure  the  benefit  of  the  exemption  laws.67 

Although  intended  to  be  harmonious  as  far  as  practicable,  the  mode 
of  making  the  claim  is  nevertheless  somewhat  varied  and  shaded  by  the 
nature  of  the  proceedings,  or  process,  under  which  the  condemnation 
of  the  property  claimed  as  exempt  is  sought.68 

Though  in  a  few  states  no  particular  form  is  prescribed  for  claiming 
an  exemption,09  it  only  being  necessary  that  the  claim  be  sufficiently 
definite  and  certain  to  apprise  the  officer70  that  the  debtor  claims  his  ex- 


poTary  absence  of  her  father,  as  the 
members  of  the  debtor's  family  might 
be  considered  in  the  light  of  eestuis 
que  trust.  Wilson  v.  McEIroy,  32  Pa. 
82. 

65.  First  Nat.  Bank  v.  Lippman,  129 
Ala.  608,  617,  30  So.  19. 

66.  Mitchell  v.  Corbin,  91  Ala.  599, 
602,  8  So.  810.     See  infra,  this  section. 

67.  Ark.^St.  Louis,  etc.,  R.  Co.  v. 
Vanderberg,  91  Ark.  252,  120  S.  W. 
993;  Scanlan  v.  Guiling,  63  Ark.  540, 
39  S.  W.  713.  Ga. — Stinson  v.  Hirsch 
Bros.  &  Co.,  125  Ga.  149,  53  S.  B.  1011. 
111.— Keefer  v.  Guffin,  38  111.  App.  622. 
Ind.— Boesker  V.  Pickett,  81  Ind.  554; 
Kahn  v.  Hayes,  22  Ind.  App.  182,  53  N. 
E.  430.  Me.— Spencer  v.  Brighton,  49 
Me.  326.  N.  D.— Pf  eif  er  v.  Hatton,  18 
N.  D.  144,  118  N.  W.  19.  Pa.— See 
Line's  Appeal,  2  Grant's  Cas.  197. 
W,  Va— Taylor  v.  Belville,  70  W.  Va. 
484,  74  S.  E.  517,  holding  a  substantial 
compliance  necessary. 

But  if  compliance  with  the  statutory 
requirements  is  prevented  by  the 
wrongful  act  of  the  judgment  creditor, 
so  as  to  render  it  impossible  for  the 
judgment  debtor  to  comply  with  the 
requirements,  he  is  exonerated  from  its 
performance,  in  so  far  as  he  is  so  pre- 
vented. Keefer  v.  Guffin,  38  111.  App. 
622,  •wherein  the  judgment  creditor  had 
levied  upon  property  in  one  county, 
and  the  debtor  had  scheduled  the  same 
as  exempt;  but  the  sheriff,  at  the  in- 
stance of  the  creditor  refused  to  re- 
lease it  to  the  debtor  rendering  it  im- 
possible, when  a  levy  was  made  in  an- 
other county  upon  property  located 
therein  and  claimed  as  exempt,  for  the 
debtor  to  deliver  to  the  officer  as  re- 
quired by  the  statute  all  property  not 
claimed  by  him  in  the  schedule. 

68.   Tonsmere  v.  Buckland,  88  Ala. 


312,  6  So.  904,  holding  that  the  same 
general  requirements  exist  under  most 
statutes  as  to  its  presentation,  whether 
the  proceeding  be  in  attachment,  or 
garnishment,  or  on  a  writ  of  execution. 

69.  Colo. — Bassett  v.  Inman,  7  Colo. 
270,  3  Pac.  383.  Ga.— Braswell  v.  Mc- 
Daniel,  74  Ga.  319;  Borne  v.  Dicker- 
son,  13  Ga.  302.  But  see  §3378,  Civ. 
Code,  1911,  providing  for  the  assertion 
of  the  claim  by  application  and  sched- 
ule. N.  Y.— Wilcox  v.  Howe,  12  N.  Y. 
Supp.  783;  Turner  v.  Borthwick,  20  Hun 
119;  Pinnin  v.  Malloy,  1  Jones  &  S.  382. 
Ohio. — Long  17.  Hoban,  7  Ohio  Dec.  (Be- 
print)  688.  Pa.— Keller  -v.  Bricker,  64 
Pa.  379,  383;  Diehl  v.  Holben,  39  Pa. 
213;  Com.  v.  Springer,  13  W.  N.  C.  305. 
Wis.— See  O 'Gorman  v.  Pink,  57  "Wis. 
649,  15  N1.  W.  771;  Pick  v.  Mulholland, 
48  Wis.  413,  4  N.  W.  346. 

The  omission  of  the  legislature  to 
point'  out  the  form  in  which  the  claim 
for  exemption  shall  be  made,  where  the 
sale  is  upon  a  mortgage,  does  not  take 
away  the  right  conferred  by  the  act. 
Hill  v.  Johnston  &  Parker,  29  Pa.  362. 

Separate  Piece  of  Paper. — It  need 
not  be  made  on  a  separate  piece  of 
paper.  Decatur  Merc.  Co.  v.  Deford, 
93  Ala.  347,  9  So.  454,  wherein  the 
claimant  had  made  his  inventory  on  the 
same  paper  which  had  a  part  of  his 
claim  written  upon  it. 

Where  a  partner  claimed  an  exemp- 
tion, no  demand  was  held  necessary 
other  than  that  he  should  inform  the 
officer  that  he  claimed  his  exemption, 
and  that  the  other  partners  did  the 
same.  O  'Gorman  v.  Pink,  57  Wis.  649, 
15  1ST.  W.  771,  46  Am.  Eep.  58. 

70.  It  is  sufficient,  if  made  "in  any 
words  that  plainly  signify"  the  claim- 
ant's meaning  (Finnin  v.  Malloy,  1 
Jones  &  S.  (N.  Y.)  382,  390),  or  if  in 
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eruption,  the  claim  is  generally  made  by  a  written  affidavit,71  declar- 
ation,72 list,73  or  schedule,7*  which  must  generally  be  signed  by  the 


such  form  as  not  to  be  misunderstood 
(Long  v.  Hoban,  7  Ohio  Bee.  [Beprint] 
688;  Keller  v.  Bricker,  64  Pa.  379), 
and  apprises  the  officer  that  the  statu- 
tory exemption  is  the  thing  claimed 
(Diehl  v.  Holben,  39  Pa.  213;  Com.  v. 
Springer,  13  W.  ,N.  C.  [Pa.]  305).  It 
may  be  made  "by  a  demand  of  the 
property,  or  by  forbidding  the  sale,  or 
by  a  claim  of  exemption."  Turner  V. 
Borthwick,  20  Hun  (N.  Y.)  119. 

In  Iowa,  in  the  absence  of  a  statu- 
tory provision,  it  is  held  that  the  claim- 
ant of  an  exemption  must  in  some  man- 
ner indicate  his  purpose  to  make  the 
claim.  Green  v.  Blunt,  59  Iowa  79,  12 
N.  W.  762;  Angell  v.  Johnson,  51  Iowa 
625,  2  N.  W.  435,  33  Am.  Rep.  152. 

'  Failure  to  surrender  exempt  property, 
held  by  the  debtor  under  a  delivery 
bond,  was  held  to  be  "virtually"  a 
claim  of  exemption  of  such  property 
from  execution.  Perry  v.  Hensley,  14 
B.  Mon.  (Ky.)  474. 

71.  Colo. — Bassett  v.  Inman,  7  Colo. 
270,  3  Pac.  383.  Kan. — Cunningham  v. 
Kansas  City,  etc.  B.  Co.,  60  Kan.  268, 
56  Pac.  502,  under  Gen.  St.,  1897,  §509, 
ch.  95.  Neb.— First  Nat.  Bank  v.  Lan- 
caster, 54  Neb.  467,  74  N.  W.  858; 
Hamilton  v.  Fleming,  26  Neb.  240,  41 
N.  W.  1002  (wherein  the  court  said: 
"While  it  is  no  doubt  true  that  where 
the  quality  of  exemption  does  not  at- 
tach to  the  property  under  the  specific 
exemption  laws,  the  debtor  must  pur- 
sue the  course  provided  by  the  statute 
[by  inventory  and  affidavit],  as  de- 
cided in  Mann  v.  Welton,  21  Neb. 
541").  N.  M.— See  New  Mexico  Nat. 
Bank  v.  Brooks,  9  N.  M.  113,  135,  49 
Pac.  947,  wherein  an  affidavit  was  the 
method  used  for  asserting  the  claim. 
Wyo.— Lafferty  v.  Sistalla,  11  Wyo.  360, 
72  Pac.  192,  under  Eev.  St.  1899,  §3951, 
providing  for  an  exemption  of  wages 
of  a  debtor  from  garnishment  upon  his 
affidavit  that  same  are  necessary  for 
use  of  his  family. 

72.  Under  Ala.  Code,  1907,  §§4168, 
4174  (Schuer  v.  King,  100  Ala.  238,  13 
So.  913  [under  Code,  1886,  §2521]), 
the  claim  may  be  made  "before  levy 
or  seizure"  under  judicial  process,  by 
a  declaration  filed  with  the  probate 
judge,  and  under  oath,  describing  the 
property  claimed;  but,  if  made  "after 
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levy"  the  claim  is  made  by  a  written 
claim  under  oath  to  the  officer  making 
the  levy.  Mitchell  v.  Corbifij  91  Ala 
599,  602,  8  So.  810;  Block  v.  George, 
83  Ala.  178,  4  So.  836;  Abbott,  Down- 
ing &  Co.  x>.  Gillespy,  75  Ala.  180,  186; 
Wright  v.  Grabfelder  &  Co.,  74  Ala. 
460,  462. 

In  Georgia,  the  constitution  gives  a 
homestead  exemption  in  personal  prop- 
erty, in  addition  to  the  statutory  or 
"pony  exemption."  If  the  owner  of 
property  desire  to  claim  an  exemption 
under  the  constitution,  he  must  file  a 
petition  with  the  ordinary  and  have 
the  same  set  aside  to  him,  in  the  usual 
manner  of  setting  aside  homesteads. 
Miller  v.  Almon,  123  Ga.  104,  50  S.  B. 
993,  following  Sasser  v.  Boberts,  68 
Ga.  252,  in  which  it  was  held  that  a 
mere  personal  claim  to  property  sel- 
ected, with  no  official  action  thereon, 
was  not  sufficient.  See  also  Marcium 
v.  Washington,  109  Ga.  296,  34  S.  E. 
585.  As  to  method  of  claiming  "pony 
exemption,"  see  infra,  note  under  this 
section. 

73.  Bern.  &  Bal.  Codes  (Wash.)  1910, 
§572  (providing  for  a  list  of  all  the 
property  owned  by  debtor,  together 
with  a  list  of  that  claimed  as  exempt); 
Mikkleson  v.  Parker,  3  Wash.  Ter.  527, 
529,  19  Pac.  31  (under  Code,  §349). 
But  where  a  sworn  statement  is  made 
showing  all  the  property  .owned  by 
debtor,  and  therein,  it  is  all  claimed  as 
exempt,  no  additional  list  is  necessary. 
Wiser  v.  Thomas,  39  Wash.  40,  41,  80 
Pac.  854;  Beeves  v.  Boss,  62  W. 
Va.  7,  13,  57  S.  B.  284  (under  Code, 
1902,  §1320,  providing  for  a  list  of  all 
the  personal  property  owned  by  debtor, 
and  if  such  exceeds  in  value  two  hun- 
dred dollars,  a  list  of  what  he  claims 
as  exempt).  See  Taylor'*.  Belville,  70 
W.Va.  484. 

74.  Ark.— Baxley  v.  Laster,  82  Ark 
236,  101  S.  W.  755  (under  §3906, 
Kirby's  Dig.);  Farris  v.  Gross,  75  Ark 
391,  87  S.  W.  633;  Healy  v.  Conner,  40 
Ark.  352.  See  Blythe  v.  Jett,  52  Ark. 
547,  33  S.  W.  137;  Settles  v.  Bond,  w 
Ark.  114,  4  S.  W.  286.  HL-Hnrd  s 
Bev.  St..  1909,  ch.  52,  par.  14;  Pink" 
v.  Howard,  126  111.  259,  18  N.  B.  560, 
Boyle  v.  Hall,  86  HI.  App.  163:  Mofi> 
v.  Sheehey,  52  111.  App.  376;  Lansasn 
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owner,'5  and  verified;76  but,  in  some  states,  the  claim  need  not  be  in 
writing.77 


v.  Hampton,  38  HI.  App.  115;  Ehle  v. 
Deitz,  32  111.  App.  547;  Biggs  v.  Me- 
Kenzie,  16  111.  App.  286;  Chapin  v. 
Hoel,  11  HI.  App.  309;  Cook  v.  Boil,  8 
111.  App.  293;  Menzie  v.  Kelly,  8  111. 
App.  259;  Blair  v.  Parker,  4  111.  App. 
409.  Ind.— Burn's  Ann.  St.,  1908,  §755; 
Moss  v.  Jenkins,  146  Ind.  589,  45  N.  E. 
789;  Gnerin  v.  Kraner,  97  Ind.  533; 
Graham  v.  Crockett,  18  Ind.  119.  But 
see  Mark  v.  State,  15  Ind.  98.  Ind.  Ter. 
Minor  v.  Edwards,  6  Ind.  Ter.  438,  98 
S.  W.  151;  Parker  v.  Independence  Pro- 
duce Co.,  2  Ind.  Ter.  561,  53  S.  W.  335, 
(under  Ann.  St.,  1899,  §2121).  N.  D. 
Bev.  Codes,  1905,  §7119;  Pfejtfer  v. 
Hatton,  18  N.  D.  144,  118  N.  W.  19; 
Webster  V.  MeGauvran,  8  N.  D.  274,  78 
N.  W.  80;  Wagner  v.  Olson,  3  N.  D.  69, 
54  N.  W.  286;  Northrup  v.  Cross,  2  N. 
D.  433,  51  N.  W.  718.  S.  D.— Nelson  v. 
Oiuro,  21  S.  D.  541,  114  N.  W.  691,  un- 
der Code  Civ.  Proe.  §346. 

The  mode  of  exempting  property  un- 
der the  Georgia  Civil  Code,  §2866, 
(Code,  1895)  is  very  informal.  No  ap- 
plication is  made  to  the  ordinary  as 
in  the  case  of  the  constitutional  ex- 
emption. All  that  is  required  is  that 
the  applicant  file  his  schedule  of  the 
property  claimed  to  be  exempt,  with 
the  ordinary,  and  that  the  latter  re- 
cord it,  not  as  a  judgment  but  simply  as 
a  ministerial  act.  When  that  is  done, 
the  law  declares  the  property  exempt 
from  levy  and  sale.  Stinson  v.  Hirsch 
Bros.  &  Co..  125  Ga.  149,  53  S.  E.  1011, 
112  Ga.  348,  37  S.  E.  365;  Piedmont, 
etc.,  Assn.  v.  Bryant,  115  Ga.  417,  41 
S.  E.  661;  Marerum  v.  Washington,  109 
Ga.  296,  34  S.  E.  585.  As  to  method 
of  claiming  constitutional  exemption, 
see  mpra,  note  under  this  section . 

In  Indiana,  under  the  Act  of  1852,  2 
Bev.  St.,  p.  336,  the  debtor  was  not  re- 
quired to  make  out  a  schedule  of  his 
property,  hut  only  to  point  out  to  the 
officer  the  property  he  claimed  as  ex- 
empt.   Mark  v.  State,  15  Ind.  98. 

75-    Ala.   Code,   1907,    §§4168,    4174; 
Abbott,  Downing  &  Co.  v.  Gillespy,  75 
Ala.  180,  citing  Code,  1876,  §2828. 
.  As  *°  signing  of  schedule,  when  claim 
"!  made  by  a  schedule,  see  infra,  II,  G, 

When  signed  by  two  persons,  a  notice 
(„  ™lm  of  exemption  from  execution 
is  su&cient  as  a  claim  f  or  either  separ- 


ately. Stanton  1?.  French,  83  Cal.  194, 
23  Pac.  355,  in  which  the  wife  of  debtor 
signed  the  claim  with  him,  and  it  was 
held  not  to  be  invalid  on  that  account. 
Signed  by  Debtor's  Wife. — Since  no 
method  of  claiming  the  exemption  is 
prescribed  by  statute,  a  notice  served 
upon  the  sheriff,  signed  by  the  debtor's 
wife,  wherein  she  set  forth  that  she 
was  the  debtor's  wife,  that  they  were 
by  occupation  farmers,  that  her  hus- 
band was  the  owner  of  the  property 
attached  and  levied  upon,  and  demand- 
ing its  release  as  exempt  is  a  suffi- 
cient claim  though  not  signed  by  the 
debtor  himself.  Glover  v.  Narey,  92 
Iowa  286,  60  N.  W.  531. 

76.  Ala.  Code,  1907,  §§4168,  4174; 
Schuer  v.  King,  100  Ala.  238,  13  So. 
912  (under  Code,  1886,  §2521);  Mitch- 
ell v.  Corbin,  91  Ala.  599,  8  So.  810; 
Block  v.  George,  83  Ala.  178,  4  So.  836; 
Abbott,  Downing  &  Co.  v.  Gillespy,  75 
Ala.  180;  Wright  v.  -Grabf elder  &  Co., 
74  Ala.  460. 

Where  claim  and  inventory  are  filed 
together  they  may  be  verified  by  the 
same  oath.  Decatur  Merc.  Co.  v.  De- 
ford,  93  Ala.  347,  9  So.  454. 

As  to  verification  of  schedule,  see 
infra,  II,  G,  4. 

In  Iowa,  there  being  no  requirement 
as  to  the  method  of  making  the  claim, 
though  one  be  in  writing,  it  need  not 
be  sworn  to.  Glover  v.  Narey,  92  Iowa. 
286,  60  N.  W.  531. 

Garnishee's  Answer  Setting  Up 
Claim. — Although  the  garnishees'  an- 
swer shows  that  the  debtor  had  noti- 
fied them  that  he  claimed  his  wages  as 
exempt,  this  can  not  take  the  place  of 
a  verified  claim  required  by  statute  to 
be  filed  by  the  debtor  himself,  and 
though  the  agreed  statement  of  facts 
in  the  bill  of  exceptions  recites  that 
the  debtor  asserted  his  claim  that  the 
wages  due  were  exempt.  Courie  V. 
Goodwin,  89  Ala.  569,  8  So.  9. 

77.  A  verbal  claim  is  sufficient  in 
some  states  to  perfect  the  right  of  ex- 
emption. Ala. — Gamble  v.  Reynolds, 
42  Ala.  236;  Simpson  v.  Simpson,  30 
Ala.  225  (under  Codes,  1857,  1868), 
though  a  written  affidavit  was  neces- 
sary to  give  an  action  against  the  offi- 
cer who  made  a  levy  upon  the  property 
claimed.  But  see  Code,  1907,  §§4168, 
4174;  Mitchell  v.  Corbin,  91  Ala.  599, 
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b.  Exclusiveness  of  Statutory  Method.  —  Whije  in  some  states  the 
statutory  method  of  asserting  the  claim  is  exclusive  of  all  others 7S  in 
other  states  the  statutory  method  is  not  exclusive,'9  it  being  permissible 
to  assert  the  claim  by  pleading  it  as  a  defense  to  an  attachment  or  gar- 
nishment suit.80  Especially  may  it  be  asserted  by  a  pleading,  where 
there  is  no  method  of  asserting  the  claim  provided  by  statute."  But 
there  is  no  place  in  the  pleadings  for  the  claim  of  exemption  from  judi- 
cial process,  except  where  the  cause  of  action  or  defense  arises  out  of 
the  exemption  statute.82 


602,  S  So.  810  (holding  that  a  claim 
made  verbally  was  insufficient),  citing 
Block  v.  George,  83  Ala.  178,  4  So. 
836).  Ind. — Gregory  v.  Latehem,  53 
Ind.  449,  453,  holding  that  "the  mode 
and  manner  of  making"  the  claim  pro- 
vided for  in  the  statute  of  1852  either 
by  parol  or  in  writing  had  not  been 
changed.  Pa. — Hart  v.  Hart,  167  Pa. 
13,  15,  31  Atl.  352;  Bowman  v.  Smiley, 
31  Pa.  225,  72  Am.  Dec.  738;  Mar- 
tin v.  Kohr,  19  Pa.  Co.  Ct.  513,  516; 
Com.  v.  Springer,  13  W.  N.  C.  305. 

See  also  Bassett  v.  Inman,  7  Colo. 
270,  3  Pae.  383,  in  which  court  said 
the  claim  "might  have  been  mado 
orally,"  the  same  as  any  other  defense 
may  be  made  in  justice  court  (this  be- 
ing an  attachment  suit  in  justice 
court);   Wilson  v.  MeElroy,  32  Pa.  82. 

78.  Baxley  v.  Laster,  82  Ark.  236, 
101  S.  W.  755;  Driggs  Bank  v.  Nor- 
wood, 49  Ark.  136,  4  S.  W.  448;  Settles 
V.  Bond,  49  Ark.  114,  4  S.  W.  286. 

79.  Toenes  v.  Moog,  78  Ala.  558, 
holding  that  the  modes  prescribed  in 
Ala.  Code,  1876,  §§2828,  2834,  could 
not  be  made  applicable  to  all  classes  of 
proceedings,  and  the  claim  was  allowed 
to  have'  its  full  effect,  although  not  as- 
serted in  the  manner  prescribed  by  the 
code. 

80.  Toenes  v.  Moog,  78  Ala.  558; 
Haas  v.  Shaw,  91  Ind.  384  (wherein  the 
claim  was  asserted  in  the  answer  to 
the  complaint  in  an  attachment  suit) ; 
Coppage  v.  Gregg,  1  Ind.  App.  112,  27 
N.  E.  570  (wherein  the  claim  was 
made  in  the  reply).  See  also  Biddinger 
v.  Manly,  15  Ind.  8;  Peoples  Natl. 
Bank  v.  Boyles  (S.  D.),  148  N.  W.  135 
(Laws  1909,  eh.  156,  §14  so  provides). 

Though  a  statute  requires  a  schedule 
of  all  the  debtor's  property,  in  order  to 
claim  the  exemption,  when  the  claim  is 
asserted  by  a  pleading  in  court,  it  is 
only  'necessary  that  the  party  who 
pleads  the  exemption  should  file  a  state- 
ment substantially  complying  with  the 
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requirements  of  the  statute  in  a  i 
ule,  and  showing  that  all  the  property 
of  the  debtor  does  not  exceed  in  value 
the  amount  allowed  by  the  statute, 
Coppage  v.  Gregg,  1  Ind.  App.  112,  27 
N.  E.  570. 

In  Rhode  Island,  since  a  garnishment 
proceeding  is  purely  statutory,  and  as 
the  statute  does  not  require,  or  contem- 
plate any  formal  pleadings,  it  is  held 
that  the  faet  of  an  exemption  need  not 
be  set  up  by  plea.  McKenna  v.  Lucas. 
21  B.  I.  509,  45  Atl.  101. 

81.  Bolla  State  Bank  v.  Borgfeld, 
93  Mo.  App.  62  (wherein  it  was  made 
by  an  "interplea"  in  a  garnishee  pro- 
ceeding) ;  Furlong  v.  Thomssen,  19  Mo. 
App.  364  (holding  that  it  was  the 
duty  of  the  debtor  to  plead  it  in  his 
answer,  where  the  action  was  in  the 
nature  of  a  creditor's  bill  against  him 
and  a  city,  who  was  his  debtor). 

82.  Caldwell  v.  Eyan,  210  Mo.  17, 
108  S.  W.  533,  124  Am.  St.  Eep.  717, 16 
L.  B.  A.  (N.  S.)  494  (the  court  saying 
"as,  for  example,  where  the  plaintiff's 
exempt  property  has  been  wrongfully 
seized,  or  where  the  attempt  is  to  take 
from  a  defendant  property  which  the 
statute  of  exemption  allows  him  to 
hold");  State  v.  TJ.  S.  Fidelity,  etc., 
Co.,  135  Mo.  App.  160,  115  S.  W.  1081. 

Where  defendant  pleads  a  set-off 
plaintiff  in  his  reply  can  not  set  up  that 
he  claims  the  judgment  sought  to  be 
recovered  as  exempt,  and  therefor  de- 
fendant is  not  entitled  to  the  set  off. 
The  plea  of  exemption ,  is  no  part  of 
the  cause  of  action  and  has  no  place 
in  the  pleadings.  The  proper  time  to 
interpose  the  claim  of  exemption  M 
when  a  levy  is  made  under  defendant  9 
judgment.  Caldwell  v.  Byan,  210  Mo. 
17,  108  S.  W.  533,  124  Am.  St.  Eep.  717, 
16  L.  E.  A.  (N.  S.)  494;  State  f  <* 
Hinde  ?;.  TJ.  S.  Fidelity,  etc.  Co.,  135  Mo. 
App.  160,  115  S.  W.  1081.  < 

Where  the  plaintiff's  cause  of  action 
is   not   based  on  an  infringement  oi 
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4.  Time  for  Asserting  Claim.  —  a.  Asserting  At  Time  of  Levy.  — 
Under  some  statutes  the  claim  of  exemption  must  be  asserted  at  the 
time  of  the  levy,  or  within  a  reasonable  time  after  notice  of  the  levy,53 
unless  good  cause  is  shown  for  the  delay  or  the  failure  to  assert  the 
claim.84  What  will  constitute  a  reasonable  time  in  such  cases  will  de- 
pend upon  the  particular  circumstances  of  each  case,85  and  is  ordinarily 
a  question  for  the  jury.88  The  mere  fact,  however,  that  the  debtor  is 
■present  at  the  time  of  the  levy  does-  not  require  him  to  make  the  claim 
at  that  time.87    If  the  claim  is  asserted  within  a  reasonable  time  after 


rights  under  an  exemption  statute,  a 
plea  that  the  judgment  sought  to  be  re- 
covered would,  when  recovered  be  ex- 
empt from  execution  is  of  no  effect. 
Caldwell  v.  Ryan,  210  Mo.  17,  108  S. 
W.  533,  124  Am.  St.  Eep.  717,  16  L.  E. 
A.  (N.'s;)  494,  followed  in  State  ex  rel. 
Hindf!  v.  U.  S.  Fidelity,  etc.,  Co.,  135 
Mo.  App.  160,  115,  S.  W.  1081. 

83.  OaL— Gavitt  v.  Doub,  23  Cal.  78; 
Borland  v.  O'Neal,  22  Cal.  504..  Colo. 
Duncan  v.  Burehinell,  14  Colo.  App.  471, 
61  Pac.  61.  Ore.— White  v.  Thompson, 
3  Ore.  115.  Wis. — Ladwig  v.  Williams, 
87  Wis.  615,  58  N.  W.  1103;  Bong  ». 
Parmentier,  87  Wis.  129,  58  N.  W.  243. 

Reason.— This  notice  should  be 
promptly  given,  in  order  that  the  offi- 
cer may  levy  on  other  property,  in  the 
place  of  that  selected  to  secure  the 
debt,  if  there  is  any.  Borland  i;.  O  'Neal, 
22  Gal.  504. 

A  delay  of  four  months  after  the 
levy,  in  asserting  the  claim  was  held 
too  late,  the  claim  only  being  made  on 
the  day  of  sale.  Borland  v.  O  'Neal,  22 
Cal.  504.  And  seventeen  days  was  held 
not  an  unreasonable  time  for  partners 
to  sever  their  interests  and  claim  their 
exemptions,  in  Ladwig  v.  Williams,  87 
Wis.  615,  618,  58  N.  W.  1103.  A  delay 
of  ten  weeks,  however,  was  held  too 
long.  Bong  v.  Parmentier,  87  Wis.  129, 
58N.W.  243. 

After  Sale;— In  states,  where  the 
role  obtains  that  the  selection  must  be 
at  the  time  of  the  levy,  or  before  the 
sale,  and  within  a  reasonable  time  after 
the  levy  shall  be  known  to  the  debtor, 
it  is  too  late,  for  one  knowing  of  the 
levy  from  the  first,  to  set  up  the  claim 
or  exemption  after  sale.  White  v. 
Thompson,  3  Ore.  115. 

In  Illinois,  the  claim  should  be  made 
within  a  reasonable  time  after  notice 
to  the  debtor  of  the  existence  of  any 
process  by  which  his  property  may  be 
taken,  the  statute  providing  for   such 


notice.    Johnston  v.  Willey,  21  111.  App. 
354;  Blair  v.  Parker,  4  111.  App.  409. 

84.  Gavitt  v.  Doub,  23  Cal.  78;  Bor- 
land v.  O'Neal,  22  Cal.  504. 

When  the-  officer  extends  the  time 
within  which  the  debtor  should  file  his 
schedule,  so  as  to  give  him  an  oppor- 
tunity to  settle  with  the  execution 
creditor,  a  reasonable  time  after  the 
failure  of  such  negotiations  should  be 
given.  Pelkey  v.  People,  11  111.  App. 
82. 

Officer  Misleading  Debtor. — When  the 
statute  required  that  the  claim,  should 
be- made  .within  ten  days  after  notice  of 
the  execution  to  the  debtor,  and  where 
a  full  and  fair  notice  of  the  execution 
was  not  given  to  him,  and  through  the 
misrepresentation  of  the  officer,  the 
debtor  failed  to  file  his  schedule  within 
the  time  allowed,  it  was  held  that  he 
should  have  been  given  additional  time 
within  which  to  do  so,  in  furtherance 
of  the  spirit  and  meaning  of  the  ex- 
emption laws.  Morrissey  v.  Feeley,  36 
111.  App.  556. 

85.  Borland  v.  O'Neal,  22  Cal.  504; 
Johnston  v.  Willey,  21  111.  App.  354. 

86.  Johnston  v.  Willey,  21  111.  App. 
354;  Brooks  v.  Hathaway,  8  Hun  (N-. 
Y.)  290.     See  infra,  II,  N,  4,  b. 

87.  Ill— Johnston  v.  Willey,  21  111. 
App.  354.  la. — Ellsworth  v.  Savre,  67 
Iowa  449,  25  N.  W.  699.  Ohio.— Close 
v.  Sinclair,  38  Ohio  St.  530;  Muse  v. 
Darrah,  2  Ohio  Dec.  (Reprint)  604.  Pa. 
Bittenger's  Appeal,  76  Pa.  105;  Landis 
v.  Lyon,  71  Pa.  473. 

.Though  debtor  positively  refuses  to 
make  claim  at  time  of  levy,  he  may 
make  claim  within  reasonable  time 
thereafter.  Johnston  v.  Willey,  21  111. 
App.  354. 

In  Iowa,  it  was  formerly  held  that 
the  claim  of  exemption  must  be  made 
at  the  time  of  the  levy  if  the  debtor 
was  present  or  it  was  lost.  Moffitt  v. 
Adams,  60  Iowa  44,  14  N.  W.  88;  Green 
v.  Blunt,  59  Iowa  79,   12  N.  W.   762; 
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the  debtor,  learns  of  the  levy,  it  is  in  time,88  unless  a  statute  provides 
that  the  claim  must  be  asserted  within  a  specified  number  of  days  after 
notice  of  the  levy.89 

Where  Wife  Asserts  Claim. —  Where  the  statutes  give  the  wife  of  a 
debtor  the  right  to  make  the  claim  in  case  he  fails  or  refuses  to  do  so 
but  does  not  specify  the  time  within  which  she  must  act,  she  is  entitled 
1o  a  reasonable  time  after  the  failure  of  her  husband  to  make  the 
claim,90  irrespective  of  any  limitation  placed  upon  the  time  within  which 
the  debtor  himself  must  claim  his  exemption.01 

b.  Before  Sale.  —  Under  the  statutes  of  most  of  the  states  the 
debtor  may  claim  his  exemption  at  any  time  after  the  levy  and  before 
the  sale,92  and,  if  the  debtor  has  notice  of  the  levy,  he  must  assert  same 


Angell  v.  Johnson,  51  Iowa  625,  2  N. 
W.  435,  33  Am.  Eep.  152.  But  under 
Code,  1878,  §3072,  as  amended  by- 
Laws,  1882,  ch.  49,  the  failure  to  as- 
sert the  claim  at  the  time  of  the  levy 
does  not  constitute  a  waiver  unless  the 
debtor  fails  to  do  so  when  required  to 
make  a  selection  or  designation  by  the 
officer  making  the  levy.  Ellsworth  v. 
Savre,  67  Iowa  449,  25  N.  W.  699. 

88.  Howard,  etc.  Assn.  v.  Phila.  etc., 
E.  Co.,  102  Pa.  220;  Behler's  Estate,  2 
Pa.  Dist.  324,  12  Pa.  Co.  Ct.  393;  Kee 
v.  Hobensack,  2  Phila.  (Pa.)  82. 

89.  Dak.— Bates  v.  Callender,  3  Dak. 
256,  268,  16  N.  W.  506.  m.— Hurd's 
Eev.  St.,  1909,  §14,  ch.  52,  requiring 
that  it  be  made  "within  ten  days  after 
'a  copy'  of  the  execution  ...  is 
served  upon"  the  person  entitled  to  the 
claim.  See  also  Lansden  v.  Hampton, 
38  HI.  App.  115,  under  Amendment  of 
1887  (L.  1887,  p.  179).-  N.  D.— Eev. 
Code,  1905,  §7124  (requiring  that  the 
schedule  be  filed  within  three  days 
after  the  levy,  or  notice  thereof) ;  First 
Int.  Bank  v.  Lee,  25  N.  L\  197,  141  N": 
W.  716;  Wagner  v.  Olson,  3  N.  D.  69, 
54  N.  W.  286;  Nbrthrup  v.  Cross,  2  1ST. 
D.  433,  51  BT.  W.  718.  S.  D.— Mever  v. 
Beaver,  9  S.  D.  168,  68  N.  W."  310; 
Furrow  v.  Zollars,  8  S.  D.  522,  67  N. 
W.  612  (under  Comp.  Laws,  §5135,  pro- 
viding that  claim  must  be  made  within 
five  days  after  notice  by  the  officer) ; 
Noyes  v.  Belding,  5  S.  D.  603,  59  N. 
W.  1069. 

The  fact  that  the  property  was  taken 
from  the  hands  of  the  officer  within 
the  time  limited  by  the  statute  by  claim 
and  delivery  proceedings  did  not  extend 
the  time  for  making  the  claim.  Fur- 
row v.  Zollars,  8  S.  D.  522,  67  N.  W. 
612. 

Waiver. — Failure    of   the   debtor  to 
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make  his  schedule  within  the  time  re- 
quired may  be  waived  by  the  officer's 
acceptance  of  it  and  appointment  of 
appraisers.  Taylor  v.  Beach,  14  IB. 
App.  259. 

90.  First  Int.  Bank  v.  Lee,  25  N.  D. 
197,  141  N.  W.  716,  provided  it  is 
served  within  a  reasonable  time  after 
discovering  that  the  husband  has  not 
filed  such  claim,  and  if  the  delay  has 
not  interfered  with  vested  and  material 
rights) ;  Meyer  v.  Beaver,  9  S.  D.  168, 
68  N.  W.  310;  Noyes  v.  Belding,  5  8. 
D.  603,  59  N.  W.  1069. 

Delays  of  nine  months  (First  Int. 
Bank  v.  Lee,  25  ST.  D.  197,  141  N.  W. 
716),  and  32  days  respectively  after 
the  time  allowed  the  husband  to  file 
his  claim  of  exemption  have  been  held 
reasonable,  (Noyes  v.  Belding,  5  S,  D. 
603,  59  N.  W.  1069). 

91.  First  Int.  Bank  ©.  Lee,  25  N.  D. 
197,  141  N.  W.  716. 

92.  Ala.— Boylston  ».  Eankin,  114 
Ala.  408,  21  So.  995,  62  Am. 
St.  Eep.  Ill;  Mitchell  0.  Corhin, 
91  Ala.  599,  8  So.  810;  Bryan  v.  Kelley, 
85  Ala.  569,  574,  5  So.  346.  Ariz. 
Wilson  v.  Lowry,  5  Ariz.  335,  52  Pae. 
777.  Ind.— Moss  v.  Jenkins,  146  M.  589, 
45  N.  E.  789;  Eobinson  v.  Hughes,  117 
Ind.  293,  20  N.  E.  220;  State  v.  Bead, 
94  Ind.  103,  104  (citing  Pate  V.  Swann, 
7  Blackf.  500) ;  Bltzroth  *.  Webster,  15 
Ind.  21,  22;  Brocker  v.  Morris,  42  Ind. 
App.  417,  85  N.  E.  982;  Stout  v.  Price, 
24  Ind.  App.  360,  55  N.  E.  964,  56  N.  K 
857.  Kan.— Gardner  v.  King,  37  Kan. 
671,  15  Pae.  920;  Eice  v.  Nolan,  33  Kan. 
28,  5  Pae.  437  (where  the  claim  was 
made  the  morning  before  the  sale). 
Ky.— Woolfolk  v.  Lyons,  22  Ky.  L.  Kep. 
918,  59  S.  W.  21  (wherein  the  officer 
selected,  the  debtor  refusing  to  do 
so,  and  left  with  tte  debtor  certain 
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property  as  exempt,  and    the    debtor 
sought  for  the  first  time,  after  the  sale, 
to  claim  the  property  taken  as  exempt) ; 
Com.  ft  Burnett,  19  Ky.  L.  Rep.  1836, 
44  S.  W.  966.    Md.— State  v.  Boulden, 
57  Md.  314.    Miss.— See  Bank  of  Gulf- 
port  ft  O'Neal,  86  Miss.  45,  38  So.  630. 
Mo.— White  v.  Wilson,    106   Mo.   App. 
406,  80  S.  W.  692;  Linck  v.   Troll,  84 
Mo.  App.  47  (holding  that  the  debtor 
was  bound  to  make  the  claim  when  the 
levy  was  made  by  the  officer,  or  at  the 
very  latest,  on  the  day  of  but  before 
the  sale  was  made) ;  State  v.  O  'Neill, 
78  Mo.  App.  20;   State  v.   Emmerson, 
74  Mo.  607    (holding   that   the    claim 
"may  he  made  at  any  time  before  the 
property  is  sold,"  and  not  simply  "be- 
fore the  sale  began").    Neb. — State  v. 
Carson,  27  Neb.   501,   43    N.    W.    361 
(under  Code  Civ.  Proe.,   §522    (provid- 
ing that  the   inventory   and   affidavit 
mentioned  therein  might  be  filed  "at 
any  time  before  the  sale  of  the  prop- 
erty"); Crans  v.  Cunningham,  13  Neb. 
204, 13  N.  W.  176;  Chesney  v.  Francisco, 
12  Neb.  626, 12  N.  W.  94.  N.  Y.— Gilewiez 
ft  Goldberg,  69  App.  Div.  438,   74  N. 
T.  Supp.  984;   Hartmann  v.  Wood,  57 
App.  Div.  23,   67  N.   T.    Supp.    1046 
(holding  that    the    earlier     cases     of 
Brooks  ft  Hathaway,  8  Hun  290;   Sea- 
man v.  Luee,  23  Barb.   240;   Smith   v. 
Blade,  57  Barb.  637;  Twinam  v.  Swart, 
4  Lans.  263   (to  effect  that  the  claim 
must  he  asserted  within  a  reasonable 
time  after  knowledge  of  the  levy,  as- 
sumed that  "a  notice  any  time  before 
sale  is  sufficient").     N.   C— Shepherd 
ft  Murrill,  90  N.  C.  208;  State  v.  Floyd, 
33  N.  0.  496  (at  any  time  before  the 
property  is  changed   or   converted   by 
sale) ;  Hensen  v.  Edwards,  32  N.  C.  43. 
Ohio.— See  Eempe  &  Son  v.  Eavens,  68 
Ohio  St.  113,  126,  67  N.  E.  282;  Close 
ft  Sinclair,  38   Ohio   St.   530^  (holding 
that  the  Ohio  statute  allowing  the  claim 
to  be  interposed  at   any   time   before 
sale  allows  the  claim  to  be  interposed 
at  any  time   before    sale   irrespective 
of  the  nature  of  the  proceeding).  Wash. 
United  States  Fid.  &  Guar.  Co.  v.  Hol- 
lenshead,  51  Wash.   326,  98   Pac.    748 
(wherein  the  court  said:  "In  the  ab- 
sence of  a  statute,  this  court  has  held 
the  rule  to  be  that  the  claim  of  per- 
sonal exemption  shall  be  made  within 
a  reasonable  time,  and  said  that  a  claim 
made  at  any  time  before   sale    comes 
X,  V^  ruIe");  Messenger  v.  Mur- 
ll7liZJ?,A  353>  74  Pac    480;  State 
*  «l  Hill  v.  Gardner,  32  Wash.  550, 


73  Pae.  690,  98  Am.  St.  Rep.  853. 
W.  Va. — See  State  ex  rel.  Burt  v.  Al- 
len, 48  W.  Va.  154,  35  S,  E.  990.  Can. 
Yorkshire  Guarantee,  etc.  Co.  v.  Coop- 
er, 10  Brit.  Col.  65,  holding  that 
"claim  must  be  made  before  the  prop- 
erty is  converted  by  sheriff's  sale." 

In  Arkansas,  it  is  held  that  the  stat- 
ute (Manf.  Dig.,  §3006)  providing  that 
the  claim  shall  be  made  "after  giving 
five  days'  notice,  in  writing,  to  the  op- 
posite party,  his  agent  or  attorney" 
contemplates  any  time  before  the  sale. 
Thompson  v.  Ogle,  55  Ark.  101,  17 
S.  W.  593;  Garrett  Bros.  v.  Wade,  46 
Ark.  493;  Jacks  &  Co.  v.  Bigham,  36 
Ark.  481. 

In  Illinois,  where  the  statute  (Starr. 
&  C.  111.  St.  [Act  of  1877],  §14,  ch. 
52),  provided  that  "whenever"  a  debt- 
or against  whom  an  execution  had  is- 
sued, might  desire  to  avail  himself  of  its 
benefits,  he  might  do  so  by  delivering 
a  schedule  to  the  officer,  it  was  held 
that  though  ordinarily  this  should  be 
done  before  levy,  it  might  be  done  at 
any  time  before  sale.  Johnston  v.  Wil- 
ley,  21  111.  App.  354. 

Though  a  forthcoming  or  delivery 
bond  has  been  executed  for  the  de 
livery  of  the  property  claimed  as  ex 
empt,  the  debtor  may  claim  his  exemp 
tion  at  any  time  before  the  sale.  Ala, 
Daniels  v.  Hamilton,  52  Ala.  105.  Ark 
Jacks  &  Co.  v.  Bigham,  36  Ark.  481 
Atkinson  v.  Gatcher,  23  Ark.  101.  Ind 
Eltzroth  v.  Webster,  15  Ind.  21 
Compare   Wright   v.   Grabfelder   &    Co., 

74  Ala.  460,  in  which  the  point  was 
not  decided,  but  the  court  indicated 
that  in  its  opinion  the  elaim  could  not 
be  made  during  such  time,  and  that 
the  property  would  have  to  be  surren- 
dered in  satisfaction  of  the  bond,  be- 
fore the  claim  could  be  interposed. 

On  Appeal  or  Certiorari. — A  claim  of 
exemption  comes  too  late,  when  made 
on  error  in  the  supreme  court,  none 
having  been  interposed  in  the  court 
below.  Ala.— Patillo  v.  Taylor,  83  Ala. 
230,  3  So.  558,  wherein  it  was  sought  to 
claim  the  amount  of  a  judgment  ren- 
dered as  exempt  from  the  costs  of  the 
identical  suit,  no  elaim  having  been 
properly  interposed  in  the  lower  court. 
la. — Richardson  v.  Woodring,  74  Iowa 
149,  37  N.  W.  122,  in  which  no  issue  was 
made  in  the  pleadings  and  no  evidenco 
was  introduced  showing  the  property 
claimed  to  be  exempt  to  be  so  in  fact, 
the  court  saying:  "The  question  can- 
not be  raised  for  the  first  time  in  thirf 
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before  the  sale,93  and  in  some  jurisdictions  before  the  commencement  of 
the  sale,94  unless  a  good  excuse  exists  for  the  failure  to  assert  the  claim 
before  the  sale.95  When  the  money  derived  from  the  sale  has  been  paid 
into  court,  the  claim  of  exemption  is  too  late,96  except  in  rare  instances.1" 


court."  La. — Madison  v.  Bermudez,  39 
La.  Ann.  622,  holding  that  where  the 
debtor  had  notice  and  ample  time  to 
assert  his  right  of  exemption,  and  ( did 
not  do  so  within  the  time  allowed'  by 
law,  it  could  not  be  heard  on  cer- 
tiorari. 

93.  Colo. — Harrington  v.  Smith,  14 
Colo.  376,  23  Pac.  331,  20  Am.  St.  Eep. 
272.  Ky.— Com.  v.  Burnett,  19  Ky.  L. 
Eep.  1836,  44  S.  W.  966.  Mo. — Linck 
v.  Troll,  84  Mo.  App.  49.  Pa. — Rogers 
v.  "Waterman,  25  Pa.  182;  Faekler  v. 
Bale,  1  .Pearson  171.  Can. — Yorkshire 
Guarantee,  etc.  Co.  v.  Cooper,  10  Brit. 
Col.  65. 

,94.  Harrington  v.  Smith,  14  Colo. 
376,  23  Pac.  331,  20  Am.  St.  Eep.  372 
(where  the  debtor  has  property  of  a 
certain  kind  in  excess  of  the  exemp- 
tion) ;  Behymer  v.  Cook,  5  Colo.  395) ; 
Miles  v.  State,  73  Md.  398,  21  Atl. 
51;  State  v.  Boulden,  57  Md.  314.  But 
see  State  v,  Emmerson,  74  Mo.  607. 

Thus,  a  claim  of  exemption  made, 
after  the  property  levied  upon  has  been 
set  up  for  sale,  and  bidding  thereon 
begun,  is  made  too  late.  Sogers  v. 
"Waterman,  25  Pa.  182,  holding  that  a 
debtor,  knowing  that  his  property  is 
advertised  before  the  time  appointed 
for  the  sale,  should  assert  his  claim 
before  the  hour  of  sale  and  before  it 
commenced. 

95.  When  Excused. — Where  the  fail- 
ure to  claim  it  before  sale  was  oc- 
casioned by  the  fraud  of  the  plain- 
tiff (Jennings  1).  Carter,  53  Ark.  242, 
13  S.  W.  800),  or  by  unavoidable  ac- 
cident or  mistake  (Thompson  v.  Ogle, 
55  Ark.  101,  17  S.  W.  593;  Hooker  v. 
Carroll,  35  Okla.  290,  129  Pac.  56),  as 
where  the  debtor  dies  between  the  time 
of  the  levy  and  the  sale  (Thompson 
v.  Ogle,  55  Ark.  101,  17  S.  W.  593), 
or  the  commissioner  with  whom  the 
claim  must  be  filed  is  absent  from  his 
township  or  district  and  there  is  no 
one  with  whom  the  claim  could  be 
filed,  or  where  the  debtor  is  absent 
from  the  jurisdiction  at  the  time  the 
property  is  sold,  due  to  sickness  of 
his  family,  and  the  execution  creditor 
is  aware  of  the  debtor's  claim  that  the 
property  is  exempt,  because  made  under 
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a  former  execution  issued  by  himself 
(Haswell  v.  Parsons,  15  Cal.  266),  or 
where  the  claimant's  acts  and  declara- 
tions before  and  at  the  time  of  the 
sale  do  not  estop  him  (Bice  v.  Nolan 
33  Kan.  28,  5  Pac.  437,  439),  it  has 
been  held  that  the  claim  might  he  as- 
serted even  after  the  sale.  Haswell  v. 
Parsons,  supra  (holding  that  debtor  was 
excused  in  such  case);  Eice  v.  Nolan, 
supra. 

96.  Lancaster  Trust  Co.  v.  Gouchen- 
auer,  6  Pa.  Super.  209;  Moore  v.  Mo- 
Morrow,  5  Pa.  Super.  559. 

After  Money  Paid  Into  Court.— A 
claim  of  an  exemption,  out  of  money, 
the  balance  of  funds  derived  from  the 
sale  of  land,  not  made  until  after  the 
money  has  been  paid  into  court  by  the 
sheriff,  an  auditor  appointed,  and  the 
audit  brought  nearly  to  a  close,  is  too 
late,  since  the  law  contemplates  that 
a  claim  of  exemption  will  be  made 
to  the  officer,  who  holds  the  execution. 
Gibbons  v.  Gaffney,  154  Pa.  48,  26  Atl. 
24. 

97.  Calloway  e.  Hallo-way,  19  Ky. 
L.  Eep.  870,  39  S.  W.  241  (holding  that 
where  a  statute  [Ky.  St.,  1913]  makes 
it  the  duty  of  the  court  to  "compel 
the  debtor  to  surrender  to  such  re- 
ceiver [in  insolvency  proceedings!  all 
property  and  effects  in  his  possession 
or  under  his  control,  except  such  propj 
erty  as  is  exempt  from  execution,' 
upon  the  commission  of  certain  prefer- 
ential acts,  and  the  debtor  has  turned 
over  all  his  property,  and  the  same 
has  been  sold,  a  claim  of  exemption 
of  the  value  of  the  property  exempt 
to  him  under  the  exemption  law  did 
not  come  too  late,  when  made  before 
the  commissioner,  especially  since  it 
had  already  been  adjudged  that  he  was 
entitled  to  the  exemption  by  the  court) ; 
Eolla  State  Bank  v.  Borgfeld,  »» 
Mo.  App.  62  (where  the  Officer  failed, 
to  notify  the  debtor  of  his  exemptions). 

Where  a  life  estate  of  an  execution 
defendant  was  levied  upon,  and  a  se- 
questrator appointed,  a  claim  of  exemp- 
tion made  ai  once  was  disallowed  on 
exception,  since  the  proper  time  to 
make  the  claim,  in  such  a  case,  is  when 
'the  funds  collected  by  the  sequestrator 
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tn  Pennsylvania,  it  is  held  that  while  the  exemption  should  be  allowed 
when  it  can  be  done  without  prejudice  to  the  rights  of  the  creditors,08 
the  assertion  of  the  claim  must  not  be  unnecessarily  delayed  until  costs 
have  been  incurred  which  might  have  been  readily  avoided,3*  unless 
there  are  special  circumstances  to  excuse  delay,1  and  the  assertion  of 
the  claim  upon  the  day  of  sale  is  too  late;2  it  should  generally  be  made 
before  the  advertisement  of  sale,3  though  a  claim  at  a  period  so  early 


are  distributed.  Erst  Nat.  Bank  of 
Darby  v.  Harkins,  8  Del.  Co.  Ct.  (Pa.) 
134. 

98.  Williamson  v.  Krumbhaar,  132 
Pa.  455,  19  Atl.  281. 

99.  Williamson  v.  Krumbhaar,  132 
Pa.  455, 461, 19  Atl.  281;  Morris  &  Lewis 
v.  Shafer,  93  Pa.  489;  Cornman's,  Ap- 
peal, 90  Pa.  254.i  See  Forst  v.  Lees, 
36  Pa.  Super.  653;  Lancaster  Trust  Co. 
V.  Gouchenauer,  6  Pa.  Super.  209; 
Moore  v.  McMorrow,  5  Pa.  Super. 
559.  See  also  B-osenberger  v.  Hallowell, 
3  Phila.  (Pa.)  330  (wherein  a  claim 
made  upon  the  day  that  bills  for  the 
sale  were  posted  was  held  too  late, 
as  against  a  distress  warrant,  in  ac- 
cordance with  the  text) ;  Scott  v.  Ker- 
lin,  1  Del.  Co.  Ct.  (Pa.)  545. 

Where  real  estate  has  been  levied 
upon,  and  a  debtor  elects  to  take  a 
part  or  all  of  his  money  exemption  in 
such  property,  a  claim  of  exemption 
"may  be  made  within  a  reasonable 
time  after  the  defendant  has  notice 
of  the  writ  provided  it  does  not  delay 
the  sale"  of  the  property  levied  upon. 
Hart  v.  Hart,  167  Pa.  13,  31  Atl.  352; 
Martin  v.  Kohrj  19  Pa.  Co.  Ct.  513. 
When  an  inquisition  is  necessary,  the 
claim  must  be  before  the  inquisition  is 
held  (Bowyer's  Appeal,  21  Pa.  210; 
Brant's  Appeal,  20  Pa.  141;  McCloskey 
«.  Moulder,  8  Pa.  Co.  Ct.  156.  See 
10  Pa.  Dist.  Ct.  531,  citing  Moore  v. 
McMorrow,  5  Pa.  Super.  559;  Com.  v. 
Springer,  13  W.  N.  C.  [Pa.]  305);  but, 
when  no  inquisition  -is  required  by  law, 
the  claim  should  be  made  before  ad- 
vertisement of  the  sale  (Com.  v.  Boyd, 
56  Pa.  402;  Bowyer's  Appeal,  supra; 
Scott  v.  Kerlin,  1  Del.  Co.  Ct.  [Pa.] 
545,  547).  When  there  is  a  waiver  of 
inquisition,  the  rule  that  the  claim 
should  be  made  before  advertisement 
VnST>U°  aPPlieati°n-  Barrett  v.  Smith, 
™  Pa.  Dist.  Ct.  531,  citing  Moore  v. 
McMorrow,  supra;  Snyder  v.  Schmick, 
Ififi  Pa.  429,  31  Atl.  124(  holding  that 
V1*1"1  Wltniu  ten  days  after  the  issue 
ot  the  writ  of  process  sufficient,  when 
inquisition  waived). 


1.  Cornman's  Appeal,  90  Pa.  254; 
Diehl  v.  Holben,  39  Pa.  213;  Elliott  v. 
Flanigan,'  37  Pa.  .425;  Johnston  Harv. 
Co.  v.  Fite,  4  Pa.   Co.   Ct.  415,  417. 

Delay  Excused  When. — If  the  debtor 
be  absent  from  home  (Cornman's  Ap- 
peal, 90  Pa.  254,  257,  citing  Diehl  v. 
Holben,  39  Pa.  213;  Elliott  v.  Planigan, 
37  Pa.  425,  426),  or  ignorant  of  the 
levy  (Cornman's  Appeal,  supra;  Bar- 
rett v.  Smith,  10  Pa.  Dist.  531, 
533  [holding,  that  a  claim,  though 
made  after  expense  had  been  incurred, 
was  not  too  late,  since  the  debtor  was 
unaware  of  the  levy  previous  thereto!), 
delay  in  making  the  claim  is  excused. 

2.  Cornman's  Appeal,  90  Pa.  254; 
Diehl  «.  Holben,,  39  Pa.  213;  Eogers  v. 
Waterman,  25  Pa.  182;  Hammer  v. 
Preese,  19  Pa.  255;  Johnston  Harv.  Co. 
v.  Fate,  4  Pa.  Co.  Ct.  415;  Stewart's 
Appeal,  7  Sadler  (Pa.)  46  (wherein  the 
court  said:  "The  statute  does  not  fix 
a  time  when  a  claim  shall  be  made  by 
a  debtor  for  the  benefit  of  the  exemp- 
tion laws  out  of  his  personal  chattels, 
and  the  authorities  are  not  entirely 
uniform  as  to  the  latest  period  at  ( 
which  such  a  claim  may  be  made. 
If  made  upon  the  day  of  sale,  it  is 
clearly  too  late,  if  the  defendant  had 
previous  knowledge  of  the  levy").' 

3.  Cornman's  Appeal,  90  Pa.  254, 
citing  Diehl  v.  Holben,  39  Pa.  213; 
Kensel  v.  Kern,  4  Phila.  (Pa.)  86  (hold- 
ing that  a  claim  made  two  or  three 
days,  before  the  sale,  but  after  ad- 
vertisement too  late) ;  Elliott  v.  Plan- 
igan, 37  Pa.  425;  Johnston  Harv.  Co. 
v.  Pite,  4  Pa.  Co.  Ct.  415.  S<fe  Moore 
v.  McMorrow,  5  Pa.  Super.  559;  Hub- 
bard v.  Evarts  &  Edwards,  12  Pa.  Co. 
Ct.  132. 

But  in  the  absence  of  proof  that  the 
defendant  had  earlier  notice  of  the 
levy,  a  claim  made  four  days  before 
the  sale  (the  law  requiring  the  hand- 
bills to  be  posted  six  days  previous 
thereto)  was  held  not  too  late.  Kee 
v.  Hobensack,  2  Phila.  (Pa.)  82.  And, 
when  the  debtor  made  the  claim  when 
the  sheriff  was  in  the  act  of  advertis- 
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as  not  to  delay  the  sale  or  require  new  advertisements  or  additional  ex- 
pense is  in  time.4 

c.  In  Attachment  and  Garnishment  Proceedings.  —  When  property 
exempt  to  a  debtor  is  attached,  the  time  for  making  his  claim  of  exemp- 
tion is  in  the  attachment  suit.5  Though,  in  the  absence  of  any  statutory 
provision,  it  is  held  that  a  defendant  in  an  attachment  or  garnishment 
proceeding1  need  not  make  his  claim  of  exemption  to  the  officer  serving 
the  writ,  since  the  officer  has  nothing  to  do  with  the  collection  of  the 
debt  and  cannot  have  it  appraised,"  the  claim  where  the  proceeding  is 
in  garnishment,  must  be  made  within  a  reasonable  time  after  the  issue 
of  the  process,7  and  not  later  than  at  the  term  to  which  the  writ  is  re- 
turnable,8 and  before  the  plaintiff  in  the  proceedings  has  taken  any  step 


ing,  having  posted  one  bill,  it  was 
held  not  too  late  (Johnston  Harv.  Co. 
v.  Fite,  4  Pa.  Co.  Ct.  415).  So  also, 
when  the  defendant  in  execution  in- 
formed the  officer  that  a  claim  for  the 
benefit  of  the  exemption  laws  would  be 
made,  but  before  the  claim  was  made 
a  rule  to  show  cause  why  the  judg- 
ment should  not  be  opened  was  granted, 
and  after  the  disposition  of  the  rule, 
the  defendant  had  no  notice  of  the 
intention  of  the  officer  to  proceed  with 
the  execution  until  after  the  printing 
and  posting  of  the  bill  of  advertise- 
ment, a  claim  made  before  the  sale 
was  in  time,  since  the  debtor  was  not 
bound  to  proceed  with  the  claim  until 
the  rule  was  disposed  of,  and  it  did 
not  appear  that  the  defendant  knew 
of  the  discharge  of  the  rule.  Deitz  Co. 
v.  Sullivan,  9  Del.  Co.  Ct.  (Pa.)  159. 
The  time  for  electing  between  real 
and  personal  property  as  the  exemption 
to  be  retained  undei;  the  Pennsylvania 
statute  (Act,  1849,  P.  L.  533),  is  after 
the  appraisers  have  been  summoned. 
Bowman  v.  Smiley,  31  Pa.  225,  72  Am. 
Bee.   738. 

4.  "Williamson  v.  Krumbhaar,  132  Pa. 
455,  19  Atl.  281;  Yost  v.  Heffner,  69 
Pa.  68;   Com.  v.  Boyd,  56  Pa.  402. 

It  is  held  that  regularly  the  claim 
of  exemption  under  Act  of  1849  (P.  L. 
533),  should  be  made  at  the  time  of  the 
levy  (Dieffenderfer  v.  Fisher,  3  Grant's 
Oas.  [Pa.]  30;  Hammer  v.  Freese,  19 
Pa.  255).  But,  it  is  in  time,  if  made 
so  as  not  to  postpone  the  sale.  Dieffen- 
derfer v.  Fisher,  supra;  Hammer  v. 
Freese,  supra.  But  see  McGeary  v. 
Mellor,  87  Pa.  461,  464. 

5.  Williamson  v.  Kansas  &  Texas 
Coal  Co.,  6  Kan.  App.  443,  50  Par.  100, 
holding  that  where  a  Kansas  debtor 
was  temporarily  in  Arkansas,  and  his 
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exempt  property  was  attached,  lie 
should  have  made  the  claim  at  that 
time,  and  not  in  a  subsequent  action, 
for  damages  for  a  wrongful  taking. 

In  North  Carolina,  it  is  held  that 
an  attachment  debtor  "may  demand 
his  exemption  when  the  warrant  is 
levied  on  his  property,  and  it  is  taken 
out  of  his  possession."  Chemical  Co. 
v.  Sloan,  136  N.  C.  122,  48  S.  E.  577. 

6.  Morris  &  Lewis-  v.  Shafer,  93  Pa. 
489;  Bittenger's  Appeal,  76  Pa.  105; 
Landis  v.  Lyon,  71  Pa.  473;  Tost  v. 
Heffner,  69  Pa.  68;  Hayes  ft  Lentz,  15 
Montg.  Co.  Eep.  (Pa.)  39.  Compare 
Bair  v.  Steinman,  52  Pa.  423,  holding 
that  the  demand  must  be  when  the 
process  is .  served,  or  within  a  reason- 
able  time  thereafter. 

But   if   the   debtor   does  notify  the 
officer  of  his  right  at  the  time  of  the  ' 
levy,    the    officer    is   bound   to   return 
such  fact.     Baneord  ft  Parker,  65  Pa. 
336. 

7.  Strouse's  Exr.  ft  Becker,  44  Pa. 
206,  affirming  2  Wright  190  (holding 
that  a  claim  on  the  trial  by  plea,  op_ 
portunity  being  had  at  the  time  of 
answering,  came  too  late);  Brown  ft 
Thomas,  3  Kulp  (Pa.)   146. 

8.  Harlan  ft  Haines,  125  Pa.  48,  52, 
17  Atl.  248;  Howard,  etc.  Assn.  ft  Phil- 
adelphia, etc.  B.  B.  Co.,  102  Pa.  220, 
223;  Baneord  ft  Parker,  65  Pa.  335; 
Kuhn  ft  Warren  Sav.  Bank,  7  Sadler 
(Pa.)  432  (holding  a  claim  made  on 
return  day,  and  at  same  time  inter- 
rogatories were  filed,  in  time);  Bitten- 
ger's Appeal,  76  Pa.  105  (citing  Yost 
v.  Heffner,  69  Pa.  68;  Landis  ft  Lyons, 
71  Pa.  473);  Hays  ft  Lentz,  12_  fa. 
Super.  400;  Leibfried  ft  Mornasey, 
P  Pa.  Dist.  740,  741;  Pugh  ft  Bresna- 
han,  4  Kulp  (Pa.)  311;  Brown  ft  Thom- 
as, 3  Kulp  (Pa.)  146;  Hartman  ft  Weit- 
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to  his  detriment."  If  the  debtor  is  not  served  with  the  writ,  however, 
it  must  be  made  within  a  reasonable  time  after  notice  of  the  execution 
thereof.10 

A  claim  of  exemption  may  be  made  before  judgment  in  an  attach* 
ment  proceeding,11  but  in  most  jurisdictions  it  cannot  be  made  after  a 
judgment  in  such  a  proceeding.12  And,  except  in  a  few  states,  where 
it  is  held  that  statutes  allowing  the  claim  to  be  interposed  at  any  time 
before  sale  are  applicable  irrespective  of  the  nature  of  the  proceeding 


meyer,  2  Dauph.  Co.  Eep.  (Pa.)  341 
(holding  that  claim  could  have  been 
made  in  proper  time  by  asserting  at 
same  time  of  rule  to  snow  cause  why 
attachment  should  not  be  quashed) ; 
Kvans  v.  Evans,  13  Montg.  Co.  Bep. 
(Pa.)  164;  Malany  v.  Entriken,  7 
W.  N.  C.  (Pa.)  374,  375.  See  also 
Ashton  v.  Glass,  9  Phila.  (Pa.)  510  (in 
which  a  claim  made  before  return  was 
held  in  time);  Hayes  v.  Lentz,  15 
Montg.  Co.  Eep.  (Pa.)  39. 

Before  Interrogatories.  —  A  claim 
made  on  the  same  day  of  the  attach- 
ment execution  and  before  the  inter- 
rogatories were  answered  was  held  to 
have  been  made  in  time  in  Heathcote 
v.  Crassly,  9  Pa.  Dist.  137.  But  see 
Evana  v,  Evans,  13  Montg.  Co.'  Eep. 
(Pa.)  164,  holding  a  «laim  filed  at  the 
term  to  which  writ  was.  returnable, 
even  after  the  filing  of  interrogatories, 
but  before  answer,  not  too  late,  since 
a  requirement  that  the  claim  be  made 
before  interrogatories  might  be  unjust 
in  certain  cases,  as  where  they  are 
filed  early  after  the  service  thereof. 
Compare,  however,  with  this  latter 
case,  Malany  v.  Entriken,  7  W.  N.  C. 
(Pa.)  374,  holding  a  claim  after  inter- 
rogatories too  late. 

9.  Bittenger's  Appeal,  76  Pa.  105; 
Landis  v.  Lyon,  71  Pa.  473;  Bancord 
v.  Parker,  65  Pa.  336  {citing  Strouse  's 
Ext.  v.  Becker,  44  Pa.  206).  See  Mor- 
ns &  Lewis  v.  Shafer,  93  Pa.  489; 
Pprst  v.  Lees,  36  Pa.  Super.  653; 
Malany  v.  Entriken,  7  W.  N.  C.  (Pa.) 
*74;  Hayes  v.  Lantz,  15  Montg.  Co. 
%■  (Pa.)   39. 

10.  Howard,  etc.  Assn.  v.  Philadel- 
phia, etc.  E.  E.  Co.,  102  Pa.  220,  223; 
Cochran  v.  Bockhill,  2  Del.  Co.  Ct. 
La    *i  Behler's  Estate,    12   Pa.   Co. 

RPR  £  VrHayes  v-  Lentz-  8  pa.  Dist. 
m?',15  Montg.  Co.  Eep.  39;  Lenrrig  v. 

™U  *  Streeton,  16  W.  N.  C.   (Pa.) 


A  claim  of  exemption  filed  when 
debtor  appears  by  plea  to  the  attach- 
ment execution  is  in  time,  when  the 
debtor  is  not  served.  Bancord  v.  Park- 
er, 65  Pa.  336.  But  it  was  too  late 
when  not  made  until  cause  notified  for. 
trial  and  the  jury  sworn.  Bancord  V. 
Parker,  supra. 

11.  Cunningham  v.'  Duncan,  5  Pa. 
Dist.  574  (following  dicta  in  Morris  V. 
Shafer,  93  Pa.  489,  in  preference  to 
dicta  to  contrary  in  Cornman's  Appeal, 
90  Pa.  254) ;  Porst  v.  Lees,-  36  Pa.  Super. 
653,  holding  a  claim  before  judgment 
in  attachment  suit  not  premature.  But 
see  Martin  v.  Magary,  8  W.  N.  C.  (Pa.) 
145,  holding  claim  before  judgment  to 
be  premature. 

12.  See  Eandolph  v.  Little,  62  Ala. 
396,  400  (a  garnishment  proceeding), 
overruling  Webb  v.  Edwards,  46  Ala.  17 
(holding  that  where  the  property  at- 
tached is  money,  a  claim  made  before 
it  is  paid  over  to  the  plaintiff  does 
not  come  too  late) ;  Brocker  v.  Morris, 
42  Ind.  App.  417,  85  N.  E.  982,  citing 
Haas  v.  Shaw,  91  Ind.  384;  Bates  v. 
Spooner,  45  Ind.  489;  Perkins  v.  Bragg, 
29  Ind.  507  -(in  which  the  court  said: 
' '  In  'proceedings  in  attachment,  exemp- 
tions must  be  claimed  before  judg- 
ment;"  .Biddinger  v.  Manly,  15  Ind.  8. 

But  in  Illinois,  it  was  held  in  Gib- 
son v.  People,  122  111.  App.  217,  that 
where  the  claim  is  made  before  the 
property  attached  is  sold,  though  after 
judgment,   it  is  not  too  late. 

In  North  Carolina,  it  is  held  that  an 
attachment  debtor  "may  make  his  de- 
mand ...  of  the  exemption,  at  any 
time"  before  the  attached  property  is 
subjected  to  the  payment  of  the  debt. 
'Chemical  Co.  v.  Sloan,  136  N.  C.  122, 
123,  48  S.  E.  577,  wherein  the  court 
said:  "The  defendant  .  .  .  may  wait 
until  the  final  process  is  issued  and  the 
property  is  about  to  be  appropriated  by 
sale  to  the  satisfaction  of  the  same. 
Shepherd  v.  Murrill,  90  N.  C.  208." 
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in  which  the  claim  is  asserted,13  when  the  claim  is  asserted  in  a  garnish- 
ment proceeding,  if  the  judgment  or  attachment  debtor  has  notice  of 
the  garnishment,  it  must  be  filed  before  the  judgment  of  condemnation 
against  the  garnishee.14  However,  it  may  be  interposed  by  the  defend- 
ant even  after  he  has  given  a  statutory  forthcoming  bond  for  the  disso- 
lution of  the  garnishment,  and  the  garnishee  has  paid  the  money  over  to 
defendant.15 

d.  In  Foreclosure  Proceedings.  —  The  same  general  rule  which  re- 
quires a  debtor  in  process  upon  a  judgment  to  give  his  notice  of  claim 
of  an  exemption  before  the  sale,,  applies  to  process  upon  a  mortgage.1" 
But  if  the  claim  is  sought  to  be  interposed  against  the  creditors  in  the 
surplus  over  the  mortgage,  the  claim  may  be  asserted  after  sale  and 


•  13.  In  Arkansas,  it  is  held  that  no 
distinction  was  intended  or  made  by 
the  statute  between  ordinary  execu- 
tion and  attachments,  and  that  the 
claim  could  be  interposed  after  judg- 
ment in  the  garnishment  suit  so  long 
as  it  was  before  sale  and  before  the 
money  was  paid  over  by  the  garnishee. 
Blass  v.  Erber,  65  Ark.  112,  44  S.  W. 
1128,  67  Am.  St.  Rep.  907.  See  Madison 
County  Bank  v.  Bird  (Ark.),  99  S.  W. 
692  (wherein  the  claimant  in  a  suit 
in  which  both  attachment  and  garnish- 
ment process  had  been  issued,  made  his 
claim  after  judgment  against  him  and 
order  requiring  payment  of  money 
turned  over  to  the  court  by  the  gar- 
nishee, but  before  determination  of 
attachment  proceeding,  and  it  was 
held  in  time). 

Under  the  Ohio  statute  allowing  the 
interposition  of  the  claim  at  any  time 
before  sale,  it  is  held  that  such  statute 
is  applicable  to  every  proceeding  in 
which  the  claim  may  be  interposed,  and 
that  the  claim  may  be  asserted  after 
the  order  of  sale  in  an  attachment  pro- 
ceeding, so  long  as  interposed  before 
the  sale  (CIobo  v.  Sinclair,  38  Ohio  St. 
530),  or  such  claim  is  seasonably  made 
in  garnishment  proceedings,  if  made 
at  -any  time  before  sale  or  before  the 
actual  application  of  the  property 
(Rempe  &  Son  v.  Ravens,  68  Ohio  St. 
113,  126,  67  N.  E,  282). 

14.  Ala. — Roden  &  Co.  v.  Brown,  103 
Ala.  324,  15  So.  598  (holding  that  the 
claim  in  garnishment  proceedings  is 
governed  wholly  by  Code  of  1886,  §2533 
TCode,  1907,  §4186],  and  not  by  Code, 
1886,  §2525  [Code,  1907,  §4178];  Craft 
&  Co.  v.  Louisville  &  Nashville  R.  R. 
Co.,  93  Ala.  22,  9  So.  328.  See  Tons- 
mere  v.  Buckland,  88  Ala.  312,  6  So. 
904;    Todd  v.   McCravey's    Admr.,    77 
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Ala.  468,  471;  Randolph  p.  Little,  62 
Ala.  396  (overruling  Webb  v.  Edwards, 
46  Ala.  17).  La. — State  ex  ret.  Madison 
v.  Judge,  39  La.  Ann.  622,  2  So.  425. 
N.  M. — New  Mexico  Nat.  Bank  v. 
Brooks,  9  N.  M.  113,  120,  49  Pac.  947, 
reviewing  the  cases  upon  the  subject. 
Pa. — Huber  v.  Bitter,  2  Montg.  Co.  Rep. 
24;  Eichert  v.  Becker,  15  W.  N.  0. 
454.  Wash.— United  States  Fid.  & 
Guar.  Co.  v.  Hollenshed,  51  Wash.  326, 
98   Pac.   748. 

When  the  defendant  in  execution  as- 
serts his  claim  which  is  disallowed  and 
judgment  entered  against  the  defend- 
ant in  a  garnishment  proceeding,  which 
is  not  challenged  by  appeal,'  certiorari 
or  otherwise,  it  becomes  final  and  can 
not  be  questioned  upon  a  rule  to  show 
cause  why  the  money  paid  into  court 
by  the  garnishee  should  not  he  with- 
drawn by  defendant.  Boland  v.  Spite, 
153  Pa.  590,  26  Atl.  22. 

15.  Skews  v.  Vancleave,  119  Ala. 
418,  24  So.  850.  The  bond  referred 
to  in  the  text  is  one  provided  for  under 
the  Alabama  law  (Acts,  1890-91,  p. 
500),  and  upon  the  giving  of  such 
bond,  the  garnishee  is  discharged,  the 
defendant  in  the  suit  becoming  liable 
on  the  bond  in  case  the  claim  is  es- 
tablished upon  which  the  garnishee 
would  have  been  liable. 

16.  Gibbons  v.  Cutler,  2  Del.  Co.  Ct. 
(Pa.)  214,  wherein  the  claim  was  made 
after  sale,  but  before  distribution,  and 
was  held  too  late. 

But  see  Slaughter  v.  Detiney,  15  Ini 
49,  applying  the  doctrine  in  attach- 
ment cases,  that  the  claim  mustbe 
made  before  judgment,  and  holding  that 
the  mortgagor  can  not,  after  the  prop- 
erty has  been  ordered  sold  on  fore- 
closure, assert  the  claim. 
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within  a, reasonable  time  after  the  ascertainment  of  the  surplus.17  If 
the  mortgagee  petitions  for  a  receiver  for  the  mortgaged  property,  the 
proper  time  for  the  mortgagor  to  assert  his  claim  to  the  rents  as  being 
exempt  is  upon  the  hearing  of  the  motion  or  complaint  for  the  appoint- 
ment of  the  receiver.18 

5.  Where  Claim  Made  or  Filed.  —  "Where  a  claim  of  exemption  is 
interposed  before  a  levy  of  any  process  upon  the  debtor's  property,  the 
statutes  in  some  states  provide  for  its  filing  with  a  court  specified 
therein.19  But  when  the  claim  of  exemption  is  not  interposed  until  after 
a  levy,  the  statutes  of  some  states  provide  that  it  shall  be  filed  with  the 
levying  officer,20  or,  when  the  levy  is  by  process  of  garnishment,  with 
the  court  in  which  the  proceedings  are  pending.21  And  in  the  absence 
of  a  specific  provision  in  the  statute,  it  is  held  that  the  law  contemplates 
.that  the  claim  shall  be  made^to.the  officer  who  holds  the  execution.22 


,17.  IrTre  Bremer,  4  Ohio  Dee.  80," 
on  the  ground  that  until  the  ascer- 
tainment of  a  surplus,  there  could  be 
no  claim.  But  see  Gibbons  v.  Cutler, 
2  Del.  Co.  Ct.  (Pa.)  214,  holding  it 
too  late  to  interpose  the  claim  after 
Bale  but  before  distribution,  on  the 
ground  that  the  same  reason  for  giving 
notice  of  claim  in  process  upon  a  judg- 
ment applies  to  process  upon  a  mort- 
gage. 

18.  Storm  v.  Ermantrout,  89  Ind. 
214. 

19.  Thus,  under  the  Alabama  Code, 
1907,  §4168,  it  is  provided  that  the 
declaration,  by  which  the  claim  is 
interposed,  when  made  before  levy, 
shall  be  filed  with  the  probate  judge. 
Schuer  t\  King,  100  Ala.  238,  13  So. 
912  (under  Code,  1886,  §2515) ;  Mitchell 
v.  Corbin,  91  Ala.  599,  8  So.  810;  Block 
v.  George,  83  Ala.  178,  4  So.  836; 
■Wright  v.  Grabfelder  &  Co.,  74  Ala. 
460  (under  Code,  1876,  §2828) ;  Stinson 
«.  Hirsch  Bros.  &  Co.,  125  Ga.  149,  53 
S.  E.  1011;  MarcrUm  v.  Washington, 
109  G?.  296,  34  S.  E.  585. 

Notice. — Statutes  sometimes  provide 
that  the  filing  of  a  declaration,  assert- 
ing a  claim  of  exemption  is  notice  of 
its  contents.  Ala.  Code,  1907,  §4170; 
Cofer  v.  Scroggins,  98  Ala.  342,  13  So. 
115  (under  Code,  1886). 

20.  See  statutes  of  various  states 
and:  Alabama  Code,  1907,  §4174;  Schuer 
«■  King,  100  Ala.  238,  13  So.  913;  Block 
*.  George,  83  Ala.  178,  4  So.  836;  Todd 
«.  McCravey's  Admr.,  77  Ala.  468,  471 

Grabfelder  &  Co.)  74  Ala.  460. 
nA^to  filing  of  schedule,   see  infra, 

Withdrawing  Claim  From  Officer.— A 


elainfof  exemption,  merely  handed  to 
the  levying  officer,  and  then  withdrawn 
from  him,  is  not  filed,  even  though 
upon  withdrawal,  it  is  recorded,  as  to 
constitute  a  filing  it  must  be  left  with 
$he  officer,  so  that  it  may  be  returned 
by  him  to  the  court  issuing  the  process. 
Schuer  v.  King,  100  Ala.  238,  13  So. 
913. 

Sufficient  Filing  With  Officer. — A  claim 
left  with  the  wife  of  the  officer,  and 
delivered  by  her  to  him,  was  held  a 
sufficient  filing  of  the  claim  with  the 
officer,  under  a  statute  of  Alabama 
(Code,  1886,  §2521)  providing  that  the 
defendant  in  person,  or  by  agent  or 
attorney  may  file  with  the  officer  a 
claim  of  exemption,  the  wife  of  the 
officer  constituting  the  agent  of  the 
debtor.  Bryan  v.  Kelly,  85  Ala.  569, 
574,  5  So.  346. 

21.  Ala.  Code,  1907,  §4186;  Boden 
v.  Brown,  103  Ala.  324,  329,  15  So. 
598  (under  Code,  1886,  §2533);  Todd 
v.  McCravey's  Admr.,  77  Ala.  468,  in 
which  the  claim  of  exemption  was  inter- 
posed to  certain  rents  due  by  a  gar- 
nishee, in  an  equitable  garnishment,  to 
the  defendant  in  the  chancery  suit,  and 
it  was  held  that  the  claim  was  properly 
filed  with  the  court,  since  the  proceed- 
ings were  then  pending  and  the  court 
alone  had  jurisdiction  of  the  matter. 
See  Tonsmere  v.  Buekland,  88  Ala.  ,312, 
6  So.  904;  Courie  v.  Goodwin,  89  Ala. 
569,  8  So.  9. 

22.  Gibbons  v.  Gaffney,  154  Pa.  48, 
26  Atl.  24. 

But  after  the  service  of  a  writ  of 
garnishment  the  mere  filing  of  the 
claim  with  the  sheriff  is  insufficient. 
It  should  be  made  either  on  the  record 
or    by    direct    notice    to    the    plaintiff. 
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Where  the  exemption  is  sought  out  of  the  proceeds  of  the  sale  of  prop- 
erty under  partition,23  or  in  the  balance  of  the  proceeds  after  the  pay- 
ment of  a  judgment  obtained  on  a  mortgage  given  for  the  balance  of 
the  purchase  money,24  the  claim  is  properly  made  before  the  auditor  ap- 
pointed  by  the  court  to  make  distribution. 

6.  What  Claim  Should  Contain.  —  a.  In  General.  —Though  it  is 
not  necessary  that  the  claim  follow  the  precise  statutory  language25 
nor  specify  the  section  of  the  law  under  which  it  is  made,26  it  should 
show  in  what  capacity  the  claimant  acts,27  and  that  he  is  within  the 
class  for  whose  benefit  the  exemption  law  was  enacted.28  It  need  not 
state,  however,  that  the  claimant  is  a  debtor.29 

b.  Description  of  Property  and  Its  Value.  —  Under  statutes  in  some 
states,  the  claim  should  contain  a  description30  of  the  property  selected 


Leibfried  v.  Morrissey,  9  Pa.  Dist.  740, 
741. 

As  to  filing  in  garnishment  and  at- 
tachment proceedings,  see  supra,  II, 
E,  4,  c. 

23.  Kranter's  Estate,  150  Pa.  47,  24 
Atl.  603. 

24.  Hill  v.  Johnston  &  Parker,  29 
Pa.  362. 

25.  Wise  v.  Bucher,  1  Wood.  (Pa.) 
373;  Bowman  v.  Smiley,  31  Pa.  225. 

26.  It  is  sufficient  for  the  claimant 
to  indicate  clearly  the  ground  of  his 
claim,  and  the  facts  to  support  it. 
Holla  State  Bank  v.  Borgfeld,  93  Mo. 
App.  62. 

27.  Brown  v.  Beckwith,  58  W.  Va. 
140,  51  S.  E.  977,  wherein  the  claimant 
was  a  married  woman,  and  the  court 
held  that  while  the  list,  by  which  the, 
claim  was  made,  did  not  specify  in 
terms,  as  it  should,  the  character  in 
which  she  claimed,  it  was  nevertheless 
sufficient,  since  reading  it  all  together, 
it  showed  that  she  claimed  as  a  parent 
and  resident  of  the  state. 

An  affidavit  to  an  exemption  list, 
which  shows  that  the  debtor  is  a  hus- 
band, that  he  is  absent,  and  that  ex- 
emption is  claimed  on  his  behalf  by 
the  affiant,  his  wife,  sufficiently  com- 
plies with  the  statute  requiring  the 
affidavit  to  specify  the  character  in 
which  the  debtor  claims  to  be  entitled 
to  exemption.  Stein  v.  Staats  (W.  Va.), 
81  S.  E.  1132. 

28.  Guise  v.  State,  41  Ark.  249  (must 
show  claimant  is  resident);  Porter  1). 
Navin,  52  Ark.  352,  12  S.  W.  705;  First 
Nat.  Bank  v.  Lancaster,  54  Neb.  467, 
74  N.  W.  858  (under  a  statute  requir- 
ing that  the  debtor  accompany  the 
inventory  of  his  property  with  an  affi- 
davit,  showing   that   he  is  within   the 
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class  for  whose  benefit  the  exemption 
law  was  enacted).  Contra,  Webster  v. 
McGauvran,  8  N.  D.  274,  78  N.  W.  80. 
A  claim  is  not  fatally  defective  for 
failure  to  specifically  allege  that  de- 
fendant resides  in  the  state,  where  he 
alleges  he  is  a  housekeeper  with  a  wife 
and  six  children  and  he  is  proceeded 
against  as  a  resident  of  the  state.  Wolf 
v.  Glenn,  8  Ky.  L.  Eep.  425. 

29.  Braswell  &  Son  v.  McDaniel,  74 
Ga.  319,  under  Ga.  Code,  §2040,  et  eeq. 
(Code,  1895,  §2866,  et  sec[.);  Mayor,  etc. 
of  Rome  v.  Dickerson,  13  Ga.  302.  • 

30.  Ala.— Code,  1907,  §§4168,  4174; 
Mitchell  v.  Corbin,  91  Ala.  599,  8  So. 
810;  Block  v.  George,  83  Ala.  178,  4 
So.  836;  Abbott  v.  Gillesby,  75  Ala. 
180.  Ark.— Under  Kirby's  Dig.,  1904, 
§3906,  the  debtor  is  required  to  specify 
in  the  schedule  of  his  property,  the  par- 
ticular property,  which  he  claims  as 
exempt  (Farris  v.  Gross,  75  Ark.  391, 
87  S.  W.  633;  Blythe  v.  Jett,  52  Ark. 
547,  569,  13  S.  W.  137;  Settles  v.  Bond, 
49  Ark.  114,  4  S.  W.  286;  Guise  «. 
State,  41  Ark.  249;  Healy  v.  Conner, 
40  Ark.  352);  and  if  the  schedule  does 
not  show  that  he  designated  any  of 
the  property  as  claimed  under  the  ex- 
emption law,  it  is  fatally  defective 
(Guise  v.  State,  supra).  Ga.— Black- 
stone  v.  Kritzer,  120  Ga.  78,  47  S.  E. 
585;  Harris  v.  Hill  &  Bridges,  1  Ga. 
App.  425,  58  S.  E.  124  (sufficiently 
definite  to  impart  constructive  notice). 

Under  Kentucky  statute,  §1697  (Bus- 
sell 's  St.,  §4638),  providing  for  an  ex- 
emption of  "sufficient  provisions  to 
sustain  the  family  for  one  year,  ana 
in  case  of  not  having  such,  other  prop- 
erty, it  is  held  that  the  person  claim- 
ing such  exemption  must  state  in  m» 
claim  what  provisions,  if  any,  he  nas 
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or  claimed  as  exempt,  and  the  value  of  the  same.31  It  should  describe 
the  property  with  reasonable  certainty.32 

c.  Time  When  Debt  Sued  on  Accrued.  —  In  some  states,  upon  the 
ground  that  the  claim  must  affirmatively  show  that  the  property  sought 
to  be  subjected  by  the  creditor  is  exempt  from  his  judgment,33  it  is  held 
that  the  claim  should  show  that  the  debt  was  contracted  since  the  pass- 
age of  the  laws  giving  the  exemption  sought  to  be  effectuated,  in  as 
much  as  no  exemption  is  given  against  a  debt  contracted  prior  to  the 
exemption  laws.3"1 

7.  Amendment  of  Claim.  —  A  claim35  or  petition  for  an  exemption 
may  be  amended  under  some  authorities,36  either  while  in  the  hands  of 


on  hand.  If  he  has  no  provisions  or 
provender  on  hand,  he  should  say  so; 
if  he  has  sufficient  to  last  a  week,  or 
a  month,  or  six  months,  he  should  say 
so— so  that  the  court  may  determine 
■what  amount  of  property  or  money 
should  be  set  apart  in  lieu  of  the  ex- 
empted articles.  Tharp  v.  Tharp's 
Trustee  (Ky.),  119  S,  W.  814,  816; 
Lawson  v.  Barlow  Co.,  21  Ky.  L.  Rep. 
308,  51  S.  W.  314. 

Claiming  Exemption  in  Surplus  Over 
Mortgage. — Where  a  claim  of  exemp- 
tion is  to  be  made  in  the  surplus  of 
money  resulting  from  a  sale  of  prop- 
erty under  foreclosure  proceedings,  the 
notice  should  state  that  the  debtor  will 
claim,  his  exemption  from  the  proceeds, 
after  the  payment  of  the  mortgage 
debt.  This  will  be  sufficient  to  warn 
all  lien  creditors  to  regulate  their  bids 
so  as  to  protect  their  claims.  Gibbons 
v.  Cutler,  2  Del.  Co.  Ct.  (Pa.)  214. 

31.  Block  17.  George,  83  Ala.  178,  4 
So.  836  (under  Code,  1876,  §2828), 
wherein  it  was  held  that  the  claim 
■was  defective,  the  value  of  the  prop- 
erty claimed  being  in  excess  of  the 
limited  value. 

32.  Block  v.  George,  83  Ala.  .178,  4 
So.  836. 

Sufficient  Certainty.— A  claim,  which 
so  presents  the  facts  that  a  material 
issue  may  be  formed  thereon,  is  suffi- 
ciently certain,  though  informally  pre- 
pared. Decatur  Mercantile  Co.  v.  De- 
ford,  93  Ala.349,  9  So.  454. 

«hA«escription  foll°wing  that  of  the 
Meriff  m  Ms  inventory  of  the  property 
3>on  the  levy  is  sufficient.  First  Nat. 
™*t.%iiian,  129  Ala.  608,  30  So. 
'«;  ftnkus  v.  Bamberger,  99  Ala.  266, 


33  So.  578 

33.    ] 
So.  570, 


33-   Ely  v.  Blacker,  112  Ala.  311,  20 


34.  First  Nat.  Bank  v.  Lippman,  129 
Ala.  608,  618,  30  So.  19;  Ely  v.  Blacker, 
112  Ala.  311,  20  So.  570;  Young  v. 
Hubbard,  102  Ala.  373,  14  So.  569; 
McLaren  v.  Anderson,  81  Ala.  106,  8 
So.  188;  Block  v.  Bragg,  68  Ala.  291; 
Randolph  v.  Little,  62  Ala.  396. 

Defect  Amendable. — First  Nat.  Bank 
v.  Lippman,  129  Ala.  608,  30  So.  19. 

Waiver. — The  insufficiency  of  a  claim 
of  exemption,  which  failed  to  show  that 
the  debt  against  which  the  claim  was 
interposed  had  been  contracted  since 
the  ordination  and  enactment  of  the 
laws  providing  for  the  exemption  in- 
tended to  be  asserted,  may  be  waived 
by  the  plaintiff's  filing  an  affidavit 
of  contestation  of  the  claim',  without 
objection  on  this  ground.  Young  v. 
Hubbard,  102  Ala.  373,  14  So.  569. 

35.  First  Nat.  Bank  v.  Lippman,  129 
Ala.  608,  618,  30  So.  19,  amended  to 
show  that  debt  against  which  exemp- 
tion was  sought  to  be  claimed  was 
contracted  after  the  exemption  law  was 
passed. 

36.  Under  Code,  1895,  §2828,  a  peti- 
tion by  which  it  is  sought  to  claim  the 
constitutional  exemption  in  realty  and 
personalty  may  be  amended.  See 
subd.  3,  §2828;  McWilliams  v.  Bones, 
84  Ga.  199,  201,  10  S.  E.  723,  holding 
that  the  statute,  which  allows  the 
petition  to  be  amended,  means  that  it 
may  be  amended  by  adding  to  the 
schedule,  which  must  accompany  the 
petition,  something  which  has  been 
left  out,  but  cannot  be  amended  by 
striking  from  the  schedule  any  article 
of  property  set  forth  in  the  same,  since 
if  the  applicant  has  made  a  mistake 
and  asserted  in  his  schedule  property 
which  does  not  belong  to  him,  but  be- 
longs to  another,  then  he  should  dis- 
miss  his   application   and   file   another. 
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the  officer37  or  on  the  trial  of  the  contest  in  the  court  from  which  the 
process  issued,38  if  made  before  the  rendition  of  judgment  therein.39 
But  no  amendment  may  be  made,  which  would  radically  change  the 
effect  of  the  claim.40 

8.  Officer  Must  Regard  Claim.  —  Since  the  officer  levying  an  execu- 
tion is  vested  with  no  judicial  power  or  discretion  in  the  matter  of  an 
allowance  or  disregard  of  a  proper  claim  of  exemption,41  upon  the  filing 


But,  where  the  statutory  exemption 
given  under  Code,  1895,  §2866,  et  seq., 
in  lieu  of  the  constitutional  exemption, 
is  claimed  at  the  election  of  the  debtor, 
there  is  no  provision  for  amending  a 
claim  of  exemption  asserted  by  filing 
a  schedule  of  property  subject  to  ex- 
emption under  the  teems  of  the  Civil 
Code  quoted.  See  Stlnson  v.  Hirsch, 
125  Ga.  149,  152,  53  S.  B.  1011,  where- 
in the  claimant  had  failed  to  comply 
with  the  provisions  of  the  statute,  and 
the  court  held  the  schedule  a  mere 
nullity,  incapable  of  amendment  were 
the  statute  to  so  authorize,  saying:  if 
the  applicant  "failed  to  assert  his 
claim,  in  the  manner  pointed  out  in 
the  Civil  Code,  §2866,  et  seq.,  then  he 
must  commence  again  at  the  point  from 
which  he  started,  and  present  another 
and  distinct  schedule,  for  nothing  can 
be  cured  or  accomplished  by  way  of 
amendment." 

37.  First  Nat.  Bank  v.  Lippman,  129 
Ala.  608,  618,  30  So.  19. 

38.  First  Nat.  Bank  v.  Lippman,  129 
Ala.  608,  618,  30  So.  19,  Straughn  v. 
Eichards,  121  Ala.  611,  25  So.  700; 
Schuer  v.  King,  100  Ala.  238,  13  So. 
913;  McLaren  v.  Anderson,  81  Ala.  106, 
8  So.  188;  Block  v.  George,  83  Ala. 
178,  185,  i  So.  836. 

39.  Roden  v.  Brown,  103  Ala.  324, 
15  So.  598. 

40.  Ozjrarn  v.  Flournoy,  109  Ga.  704, 
35  S.  E.  139,  wherein  a  married  woman 
sought  an  exemption  of  personalty  as 
the  property  of  her  husband,  alleging 
that  he  refused  to  apply  for  such  ex- 
emption, and  subsequently  tried  to 
amend  the  schedule  by  converting  it 
into  an  exemption  of  the  same  prop- 
erty as  hers,  as  head  of  the  family. 
she  living  separate  from  her  husband 
and  having  a  minor  child,  and  the 
court  held  that  the  amendment  could 
not  be  allowed  for  the  reason  stated 
in  the  text. 

41.  Straughn  v.  Richards,  121  Ala. 
611,  25  So.  700;  Kennedy  v.  Smith,  99 
Ala.  83,  11   So.  665;  Block  v,  Bragg, 

yoi.  xi 


68  Ala.  291.  See  also  McLaren  v.  An- 
derson, 81  Ala.  106,  8  So.  188;  Krauter's 
Estate,  150  Pa.  47,  24  Atl.  603;  William- 
son v.  Krumbhaar,  132  Pa.  455,  19 
Atl.  281, 

The  sheriff  has  no  discretion  to  dis- 
regard the  claim  of  exemptions.  The 
law  does  not  invest  him  with  judicial 
powers,  which  authorize  him  to  deter- 
mine the  legal  sufficiency  of  the  claim 
of  exemption;  that  is  to  be  done  upon 
a  contest  instituted  pursuant  to  the 
state,  and  when,  if  the  claim  is  in- 
sufficient, it  may  be  amended,  and  a 
trial  of  its  validity  obtained.  Straughn 
■B.  Biehards,  121  Ala.  611,  25  So.  700; 
Kennedy  v.  Smith,  99  Ala.  83,  11  So. 
665;  Block  v.  Bragg,  68  Ala.  291. 

When  Claim  Upon  Judgment  Based 
on  Tort. — The  only  case  in  which  the 
sheriff  can  disregard  a  claim  of  ex- 
emption, however  informal  or  irregular, 
interposed  by  a  defendant  in  execu- 
tion within  the  time  prescribed  by  the 
statute,  is  where  the  execution  is  issued 
upon  a  judgment  based  upon  tort,*  or 
other  demand  against  which  the  stat- 
ute does  not  authorize  a  claim  of  ex- 
emption to  be  interposed.  Kennedy  0. 
Smith,  99  Ala.  83,  11  So.  665. 

Duties  Ministerial. — Under  the  Penn- 
sylvania statute  (Act,  1849,  §1,  P.  L. 
533),  it-is  held  that  the  law  does  not 
confer  upon  the  officers  charged  with 
the  execution  of  process  for  the  col- 
lection of  debts  power  to  make  such 
inquiries  as  would  enable  them  to  de- 
termine what  may  have  become  of 
property  once  appraised,  and  make 
good  by  a  supplemental  appraisement 
the  loss  by  consumption,  depreciation, 
or  otherwise,  nor  any  power  to  inquire 
whether  a  former  claim  of  exemption 
has  been  made,  since  their  duties  are 
ministerial.  Krauter's  Estate,  150±-a. 
47  24  Atl.  603.  Nor  can  the  officer 
deny  a  claim  of  exemption  unless  there 
is  a  specific  act  of  forfeiture  on  the 
claimant's  part,  known  to  him.  Wil- 
liamson v.  Krumbhaar,  132  Pa.  455,  19 
Atl.  281. 
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of  one,42  made  in  accordance  with  the  statutory  requirements/3  and  not 
frivolous  or  wanting  in  the  essentials  of  a  bona  fide  claim,44  it  is  the 
duty  of  the  officer  to  respect  it.45  Mere  informalities  or  defects  in  the 
claim,  which  might  be  fatal  on  an  objection  made  in  the  court  having 
jurisdiction  of  the  cause,  will  not  justify  the  levying  officer  in  assum- 
ing that  it  is  invalid,43  and  in  disregarding  it  by  proceeding  to  sell  the 
property  elaimed.47  However,  if  the  claim  has  not  been  filed  for  record 
before  the  levy,  the  plaintiff  in  the  process  is  entitled  to  have  a  levy 
made  upon  the  property  by  the  officer.18 

9.  Effect  of  Interposing  Claim.  —  Stay  of  Proceedings.  —  Under 
some  statutes  upon  the  filing  of  the  schedule  of  all  the  claimant's  prop- 
erty and  specifying  therein  what  he  claims  as  exempt,  a  supersedeas  is- 
sues staying  any  sale  or  further  proceedings  under  the  process  against 
the  property  claimed  as  exempt.49    If  the  statute  gives  the  clerk  author- 


42.  Bank  of  Gulf  port  v.  O'Neal,  86 

Miss.  45,  38  So.  630. 

43.  Straughn  v.  Bichards,  121  Ala. 
611,  25  So.  700;  Kennedy  v.  Smith,  99 
Ala.  83,  88,  11  So.  665. 

44.  Straughn  v.  Bichards,  121  Ala. 
611,  25  So.  700;  Bryan  v.  Kelly,  85  Ala. 
569,  576,  5  So.  346. 

A  disregard  of  a  claim  of  exemption, 
by  selling  the  property  in  satisfaction 
of  a  lien  which  prevails  against  it, 
when  the  claim  is,  in  law  and  fact, 
frivolous  and  unavailing,  is  not  of  the 
class  of  breaches  of  the  official  bond, 
which  entitle  the  party  to  reeover 
nominal  in  the  absence  of  proof  of 
actual  damages,  such  as  failing  to  re- 
turn an  execution,  as  required  by  law, 
or  to  perform  like  duties.  Bryan  v. 
Kelly,  85  Ala.  569,  576,  5  So.  346, 
wherein  the  sheriff  had  disregarded  a 
claim  of  exemption  to  crops  grown  on 
rented  premises,  since  the  lien  of  a 
landlord  for  rent  is  superior  to  all 
other  liens,  and  prevails  even  against 
a  claim  of  exemption. 

45.  Indemnity  from  the  claimant 
cannot  be  demanded  by  the  officer,  in 
the  absence  of  a  statute  upon  the  sub- 
ject. Williamson  v.  Krumbhaar,  132 
Pa.  455,  19  Atl.  281  (holding  that  to 
allow   such   would    "in    most    cases," 

practically  defeat  the"  exemption 
statutes). 

i*6'    S<;rallSnn  v.  Bichards,   121   Ala. 
6U,  25  So.  700. 

fiii7,„AtrauSnl1  *>•  Bichards,   121   Ala. 
Wl,  25  So.  700;  Block  v.  Bragg,  68  Ala. 

8  So  8WtClle11  V'  0oTUn>  91  AIa-  599> 

In  order  that  he  may  acquire  a  lien 

ana  tprce  a  claim  of  exemption,  which 


he  may  contest.    Mitchell  v.  Corbin,  91 
Ala.   599,   8   So.   810. 
Rule  When  Claim  Filed  Before  Levy. 

In  such  case,  no  execution  or  other 
process  can  be  levied  by  the  officer 
upon  the  property  claimed  as  exempt 
(Schuer  v.  King,  100  Ala.  238,  241,  13 
So.  913;  Mitchell  v.  Corbin,  91  Ala. 
599,  8  So.  810;  Tonsmere  v.  Buckland, 
88  Ala.  312,  6  So.  904;  Block  v.  George, 
83  Ala.  178,  4  So.  836;  Totten  &  Bros. 
v.  Sale  &  Co.,  72  Ala.  488;  Abbott, 
Downing  &  Co.  v.  Gillespy,  75  Ala.  180, 
186;  Wright  v.  Grabf elder  &  Co.,  74 
Ala.  460),  until  a  contesting  affidavit 
CSchuer  v.  King,  supra;  Mitchell  v. 
Corbin,  supra;  Tonsmere  v.  Buckland, 
supra;  Beckert  v.  Whitlock,  83  Ala. 
123,  3  So.  545;  Block  v.  George,  83  Ala. 
178,  4  So.  836.  As  to  contest,  see 
infra,  I),  and  bond  (Tonsmere  v. 
Buckland,  supra;  Block  v.  George, 
supra;  Totten  v.  Sale  &  Co.,  supra. 
See  as  to  bond,  infra,  I,  4,  b),  have 
been  made  and  filed  with  the  "clerk 
(Schuer  v.  King,  supra),  or  officer  hold- 
ing the  process  (Tonsmere  v.  Buckland, 
supra).  And  the  fact  of  such  con- 
testing affidavit  having  been  so  made 
and  filed  must  be  endorsed  upon  the 
process  to  authorize  a  levy  by  the  of- 
ficer. Schuer  &  Bro.  v.  King,  supra 
(under  §§2515-19,  Code,  1886);  Mitchell 
v.  Corbin,  supra. 

49.  Kirby's  Dig.,  1904,  §3006;  Set- 
tles v.  Bond,  49  Ark.  114,  4  S.  W.  286; 
Cason  v.  Bone,  43  Ark.  17;  Healy  v. 
Conner,  40  Ark.  352,  358  (wherein  it 
was  said  to  be  the  duty  of  the  claim- 
ant to  see  that  the  clerk  issues  the 
writ);  Jacks  &  Co.  v.  Bigham,  36  Ark. 
481;  Parham  v.  McMurray,  32  Ark. 
261,  269  j  Minor  v.  Edwards,  6  Ind.  Ter. 
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ity  to  revoke  the  supersedeas  only  so  far  as  concerns  property  desig. 
nated  by  the  appraisers  as  in  excess  of  the  amount  of  the  constitutional 
exemption,50  the  clerk  has  no  power  to  revoke  a  supersedeas  once  is- 
sued, merely  upon  the  report  of  the  appraisers,  that  the  property 
claimed  is  not  exempt.01 

10.  Claiming  Double  or  Successive  Exemptions.  —  In  most  states 
one  cannot  at  one  and  the  same  time  claim  the  benefit  of  more  than  one 
of  the  classes  of  exemptions  given  under  a  single  statute52  since  if  double 
exemptions  could  be  claimed,  the  whole  of  the  debtor's  property  could 
be  exhausted  to  the  prejudice  of  his  creditors.53  Nor  is  a  judgment 
debtor  generally  entitled  to  claim  more  than  one  full  exemption  against 
the  same  judgment  simply  because  successive  levies  are  made  there- 
under,54 especially  when  the  exemption  is  accorded  in  full  on  the  first 


438,  98  S.  W.  151  (under  Ind.  Ter.  Ann. 
St.  1899,  §2121). 

And  where  a  person  entitled  to  an 
exemption  fails  through  no  fault  of  his 
own  to  file  a  claim  within  the  time 
given  by  the  statute,  upon  a  proper 
showing,  the  court  should  order  that 
further  proceedings  under  the  execution 
be  stayed  (Driggs'  Bank  v.  Norwood, 
49  Ark.  136,  138,  4  S.  W.  448,  4  Am. 
St.  Rep.  30,  wherein  the  claimant  was 
not  apprised  of  where  the  levy  was 
to  be  made)  until  the  debtor's  claim 
of  exemption  could  be  made  and  de- 
termined. Driggs'  Bank  v.  Norwood, 
supra. 

Service  of  Supersedeas. — The  claim- 
ant is  not  required  to  serve  the  eon- 
stable  with  a  copy  of  the  supersedeas. 
Minor  v.  Edwards,  6  Ind.  Ter.  438, 
98  S.  W.  151,  holding  that  Healy  v. 
Connor,  40  Ark.  352  (which  makes  it 
the  duty  of  officer  to  see  that  super- 
sedeas is  issued),  does  not  require  that 
it  be  served  upon  officer,  as  was  con- 
tended for. 

50.  Kirby's  Dig.,  Ark.,-  1904,   §3911. 

51.  Parham  v.  McMurray,  32  Ark. 
261. 

52.  Ala. — Weis  v.  Levy,  69  Ala.  209. 
Cal. — Van  Lue  v.  Wahrlich-Cornett  Co., 
12  Cal.  App.  749,  108  Pac.  717.  See 
also  Brusie  v.  Griffith,  34  Cal.  302,  91 
Am.  Dec.  695.  Mich. — Morrill  v.  Sey- 
mour, 3   Mich.  64. 

In  Missouri,  the  statute  after  de- 
claring specified  exemptions,  gives  the 
debtor  a  right  to  elect  to  take  other 
articles  to  a  certain  value,  to  be  by 
him  selected.  But  he  cannot  claim 
both.  Davis  v.  Williamson,  68  Mo. 
App.  307. 

Farmer  or  Teamster. — A  debtor  can- 
not claim  property  as  exempt   under 
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both  the  statutory  provision  giving  a 
farmer  an  exemption  and  that  giving 
a  teamster  one.  He  may  claim  either, 
but  not  both.  Van  Lue  v.  Wahrlich- 
Cornett  Co.,  12  Cal.  App.  749,  108  Pac. 
717. 

When  Debtor  Has  Several  Trades. 
A  statute,  giving  a  debtor  certain  ex- 
emptions for  the  purpose  of  carrying 
on.  a  business  or  trade,  "does  not  ex- 
tend to  each  and  every  kind  of  busi- 
ness in  which  a  debtor  may  he  en- 
gaged, but  to  that  which  he  is  prin- 
cipally or  wholly  engaged. ' '  Morrill  v. 
Seymour,  3  Mich.  64. 

Different  Statutes  and  Different 
Times. — Although  the  head  of  a  family 
has  previously  had  an  exemption  by 
the  bankrupt  court  up  to  the' face  value 
permitted  by  the  laws  of  that  date,  he 
can  nevertheless  have  an  exemption  of 
personalty  set  apart  for  his  family  by 
virtue  of  a  later  statutory  or  consti- 
tutional provision.  Holland  v.  Withers, 
76  Ga.  667. 

53.  Weis  v.  Levy,  69  Ala.  209. 

54.  La. — Rivet  v.  Murrell  Planting 
&  Mfg.  Co.,  121  La.  201,  46  So.  210, 
126  Am.  St.  Eep.  320.  Mich.— See 
Baldwin  v.  Talbot,  43  Mich.  11,  4  N. 
W.  547.  Mo.— State  v.  Carrjjll,  24  Mo. 
App.  358. 

Contra.— Chatten  v.  Snider,  126  Ind. 
387,  26  N.  E.  166. 

In  Pennsylvania,  it  is  held  that  since 
a  debtor  is  bound  to  repeat  his  claim 
upon  each  levy  of  an  execution,  he  is 
entitled  to  successive  exemptions  to  the 
statutory  amount  upon  each  levy;  and 
this  without  showing  that  he  has  dis- 
posed of  the  property  allotted  under  a 
former  levy.  Krauter's  Estate,  150  Jra. 
47,  49,  24  Atl.  603.  See  Koller  v.  Mil- 
ler, 23  Pa.  Co.  Ot.  235,  237.    Compare 
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levy.65  But  a  subsequent  exemption  may  be  claimed  if  the  property  al- 
lotted to  a  debtor  has  been  taken  from  him  without  fault  on  his  part,50 
or  has  been  consumed  in  maintaining  himself  or  family.57  In  several 
states  the  wages  of  a  debtor  are  exempt  to  a  specified  amount.  Under 
such  statutes  the  debtor  is  entitled  to  the  benefit  of  the  full  exemption 
at  each  service  of  process.53 

p.  Notice  of  Claim.  —  The  statutes  sometimes  provide  that  notice 
of  intention  to  assert  the  claim  of  exemption  shall  be  given  a  specified 
time  before  the  filing  of  the  claim59  by  the  person  claiming  the  exemp- 
tion.60  Other  statutes  provide  for  the  giving  of  notice  of  the  filing  of  a 


Vogelsong  v.  Beltzhoover,  59  Pa.  57, 
wherein  it  was  held  that  a  debtor  re- 
ceiving the  benefit  of  the  exemption 
law  under  a  writ  of  fl.  fa.  could  not  se- 
cure benefit  under  an  attachment- 
execution  running  at  the  same  time. 

55.  State  v.  Carroll,  24  Mo.  App. 
358. 

56.  Weis  v.  Levy,  69  Ala.  209. 

57.  Weis  v.  Levy,  69  Ala.  209. 

In  North  Carolina.,  it  has  been  held 
that  since  the  purpose  of  exemption 
statutes  is  to  prevent  a  debtor  and  his 
family  from  being  deprived  of  the  im- 
mediate means  of  subsistence,  the  spe- 
cified allowances  must  at  all  times  be 
protected,  and  when  an  article  once  al- 
lotted is  consumed  in  whole  or  in  part, 
others  of  like  kind  are  to  be  exempted; 
but  each  allotment,  when  made,  must 
be  complete  within  itself.  Dean  v. 
King,  35  N.  C.  20. 

58.  Thus  in  Choquette  v.  Ford,  178 
Mass.  6,  59  1ST.  E.  454,  it  is  held  (fol- 
lowing Sullivan  v.  Hadley  Co.,  160  Mass. 
32,  35  N.  E.  103,  and  Hall  v.  Hartwell, 
142  Mass.  447,  8  N.  E.  333),  that  when 
a  trustee  is  entitled  on  trustee-process 
to  retain  a  specified  sum  of  the  wages 
m  his  hands,  due  the  debtor  in  the 
process,  he  may  retain  such  amount  on 
each  successive  levy  of  the  process, 
fo  same  effect,  Chapman  v.  Berry,  73 

JJbV?7'.  18  So-  918>  55  Am-  St-  ReP- 
p4o  (holding  that  where  a  wage-earner 

is  entitled  to  his  monthly  wages  to  a 
specified  amount,  the  earnings  each 
^°™\?re  exempted,  and  cannot  be 
withheld  by  garnishee  under  a  writ  re- 
turnable to  a  term  of  court  long  sub- 
sequent to  the  execution,  that  the 
amount  may  exceed  the  exemption  al- 
lowed; nor  can  the  amount  be  taken 
ET  successive  writs);  Chandler  v. 
White,  71  Miss.  161,  14  So.  454. 
m„?0  attempt,  by  successive  attach- 
fk.  v  j  Seeure  a  ancient  amount  in 
we  hands  of  a  garnishee   to   pay    a 


claim  in  full  and  then,  without  enter- 
ing the  writ  or  writs  employed  for  this 
purpose  to- commence  a  fresh  suit  by 
attaching  the  fund  thus  accumulated, 
works  a  wrong  upon  the  defendant 
and  is  a  perversion  of  civil  process. 
MeNally  V.  Wilkinson,  20  R.  I.  315,  38 
Atl.  1053.  But  see  Choquette  v.  Ford, 
178  Mass.  6,  59  1ST.  E.  454,  wherein 
plaintiff  filed  successive  attachments 
and  then  brought  another  action  and 
joined  another  as  defendant,  and  at- 
tached full  amount,  and  it  was  held  in 
the  absence  of  a  showing  of  bad  faith, 
plaintiff  could  hold  all  over  legal  ex- 
emption. 

59.  Kirby's  Dig.,  Ark.,  §3906  (pro- 
viding that  after  five  days  notice  in 
writing  to  the  opposite  party,  the  claim 
shall  be  filed) ;  Baxley  *.  Laster,  82 
Ark.  236,  101  S.  W.  755.  See  Blj  the 
v.  Jett,  52  Ark.  547,  13  S.  W.  137; 
Garrett  Bros.  v.  Wade,  46  Ark.  493 
(wherein  the  court  said :  "The  time  giv- 
en is  solely  for  the  benefit  of  the  cred- 
itor)." 

Waiver. — The  right  to  such  notice 
may  be  waived  by  the  plaintiff  ap- 
pearing and  contesting  the  claim.  Blass 
v.  Erber,  65  Ark.  112,  114,  44  S.  W. 
1128;  Brown  v.  Doneghey,  46  Ark.  497; 
Garrett  Bros.  v.  Wade,  46  Ark.  493. 

In  Louisiana,  it  is  held  in  absence 
of  a  statute,  that  the  "seizing  cred- 
itors" in  an  attachment  suit  are  en- 
titled to  notice  of  any  application  on 
the  part  of  the  debtor  to  have  property, 
which  has  been  taken,  released  on  the 
ground  that  it  is  exempt.  Claflin  & 
Co.  v.  Lisso  &  Scheen,  31  La.  Ann.  171, 
wherein  the  debtor  applied  to  a  parish 
judge,  who  was  acting  for  the  district 
judge,  and  obtained  from  him  a'n  order 
releasing  the  property  taken  by  attach- 
ment, without  notice  to  the  creditors. 

60.  Kirby's  Dig.,  Ark.,  1904,  §3906; 
Baxley  v.  Laster,  82  Ark.  236,  240,  101 
S.  W.  755.     See  also  Blythe  V.  Jett,-  52 
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claim  of  exemption61  by  the  officer  making  the  levy,62  to  the  execution 
plaintif?,  his  agent  or  attorney63  in  order  to  enable  him  to  contest  the 
claim  of  exemption.64  In  the  absence  of  an  express  requirement  in  the 
statute,  no  publication  of  the  filing  of  a  schedule,65  nor  any  notice  to 
the  creditors  of  the  debtor66  are  necessary. 

G-.  The  Schedule  and  Inventory.  —  1.  In  General.  —  In  order  to 
constitute  a  sufficient  interposition  of  a  claim  of  exemption  under  some 
statutes,  the  claim  must  be  accompanied  by  a  schedule,67  list,68  or  inven- 


Ark.  547,  13  S.  W.  137;  Garrett  Bros. 
v.  Wade,  46  Ark.  493. 

61.  See  infra,  this  section. 
Where  a  claim  is  made  as  a  defense, 

in  an  attachment  suit  in  justice  court, 
it  has  been  held  that  no  notice  of 
the  filing  of  a  claim  of  exemption  need 
be  given  to  the  plaintiff  in  the  suit 
(Bassett  f>.  Inman,  7  Colo.  270,  3  Pac. 
383),  since  no  notice  is  required  in 
making  any  other  defense  which  the 
defendant  may  be  entitled  to  make  to 
the   action    (Bassett   v.  Inman,   supra). 

62.  First  Nat.  Bank  v.  Lippman,  129 
Ala.   60S,  30  So.  19. 

63.  Ala.  Code,  1907,  §4174;  First 
Nat.  Bank  v.  Lippman,  129  Ala.  608, 
617,  30  So.  19;  Schuer  v.  King,  100  Ala. 
238,  13  So.  913;  Mitchell  v.  Corbin,  91 
Ala.  599,  8  So.  810;  Tonsmere  v.  Buck- 
land,  88  Ala.  312,  6  Sol  904;  MeAbee 
v.  Parker,  83  Ala.  169,  3  So.  521;  Mc- 
Laren v.  Anderson,  81  Ala.  106,  8  So. 
188;  Ex  parte  Haralson  &  Co.,  75  Ala. 
543,  544;  Wright  v.  G-rabf elder  &  Co., 
74  Ala.  460;  Block  v.  Bragg,  68  Ala. 
291;  Pilch er  v.  Chaffin,  3  Ala.  App.  660, 
57  So.  1014;  First  Nat.  Bank  ».  Lipp- 
man, 129  Ala.  608,  617,  30  So.  19.  See 
infra,  II,  I. 

64.  See  infra,  II,  I. 

65.  Marcrum  v.  Washington,  109  6a. 
296,  34  S.  E.  585,  under  Civ.  Code, 
1895,  §2866,  et  seq.,  providing  for  the 
filing  and  recording  of  a  schedule,  but 
containing  no  provision  for  any  publica- 
tion of  such  filing. 

66.  Marcrum  v.  Washington,  109  Ga. 
296,  34  S.  E.  585. 

67.  See  Hi;— Hurd's  Rev.  St.,  1909, 
ch.  52.  §14;  Finlen  v.  Howard,  126  111. 
259,  18  N.  E.  560;  Moffett  v.  Sheehey, 
52  111.  App.  376;  Lansden  v.  Hampton, 
38  111.  App.  115;  Ehle  v.  Deitz,  32  111. 
App.  547;  Biggs  v.  McKenzie,  16  111. 
App.  286;  Chapin  v.  Hoel,  11  111.  App. 
309;  Cook  v.  Bohl,  8  111.  App.  293; 
Blair  v.  Parker,  4  111.  App.  409.  Ind. 
Burns'  Ann.   St.,   1908,   §755;    Moss   v. 
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Jenkins,  146  Ind.  589,  45  N.  E.  789; 
Guerin  v.  Kraner,  97  Ind.  533:  Graham 
v.  Crockett,  18  Ind.  119.  lad.  Ter. 
Minor  >;.  Edwards,  6  Ind.  Ter.  438,  98 
S.  W.  151;  Parker  •v.  Independence  Pro- 
duce Co.,  2  Ind.  Ter.  561,  53  S.  W. 
335  (under  Ann.  St.,  1889,  §2121). 
N.  D.— Rev.  Codes,  1905,  §7119;  Pfeifer 
v.  Hatton,  18  N.  D.  144,  145,  118  N. 
W.  19;  Webster  v.  McGauvran,  8  N. 
D.  274,  78  N.  W.  80;  Wagner  v.  Olson, 
3  N.  J>.  69,  54  N.  W.  286;  Northrop 
v.  Cross,  2  N.  D.  433,  51  N.  W.  718. 
S.  D. — Peoples  Nat.  Bank  v.  Boyles,  148 
N.  W.  135  (§355  C.  C.  P.);  Nelson  v. 
Oium,  21  S.  D.  541,  114  N.  W.  691. 

Under  §2867,  6ivil  Code  of  Georgia, 
1895,  when  a  claim  of  exemption  is 
made  in  personal  property,  the  debtor 
must  accompany  his  claim  with  a  sched- 
ule. Blackstone  v.  Kritzer,  120  Ga. 
78,  47  S.  E.  585;  Wood  v.  Collins,  111 
Ga.  32,  36  S.  E.  423;  Atwater  v.  Bes- 
pess,  97  Ga.  283,  22  S.  E.  1000;  Mc- 
Williams  v.  Bones,  84  Ga.  199,  10  S.  E. 
723. 

In  Arkansas  the  claim  is  asserted  hy 
a  schedule.  Baxley  v.  Laster,  82  Ark. 
236,  101  S.  W.  755,  118  Am.  St  Kep. 
64,  10  L.  B.  A.  (N.  S.)  983  (under 
Kirby's  Dig.,  §3906);  Farris  v.  Gross, 
75  Ark.  391,  87  S.  W.  633;  Healy  ». 
Conner,  40  Ark.  352. 

As  to  a  schedule  as  a  method  of 
asserting  the  exemption,  see  infra, 
II,  E. 

68.  Bern.  &  Ball.  Codes  (Wash.), 
1910,  §572;  Wiser  v.  Thomas,  39  Wash. 
40,  80  Pac.  854;  Beeves  v.  Boss,  62 
W.  Va.  7,  13,  57  S.  E.  284,  under  Code, 
1902,    §1320. 

Where  the  sworn  statement  delivered 
to  the  officer  in  making  the  claim  of 
exemption  contains  a  list  of  all  the 
debtor's  property  and  claimed  all  of 
it  as  exempt,  a  second  list  by  separate 
items  of  the  property  claimed  as  ex- 
empt is  not  necessary.  Wiser  v.  lnom- 
as,  39  Wash.  40,  80  Pac.  854. 
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tory  of  all  the  debtor's  property  in  certain  enumerated  eases,0'9  and  if 
such  inventory  is  not  filed  within  the  time  prescribed,70  or  when  the  in- 
ventory filed  within  such  time  does  not  itemize  or  describe  the  property 
referred  to  in  the  manner  contemplated  by  the  statute,71  the  plaintiff  in 
some  states  may  move  for  judgment  as  upon  a  default,  unless  good  cause 
be  shown  why  default  should  not  be  given.72  Such  inventory  or  schedule 
is  variously  required  to  be  made  by  the  person  claiming  the  exemption,73 
and  in  others  by  the  officer  making  the  levy.74   -Such  an  inventory  is 


69.  As  when  the  claim  of  exemption 
is  interposed  after  levy  (Ala.  Code, 
1907,  §§4168,  4174;  Pilcher  v.  Chaffin, 
3  Ala.  App.  660,  57  So.  1014;  Young  v. 
Hubbard,  102  Ala.  373,  14  So.  569;  Tra- 
ger  !'.  Feibleman,  95  Ala.  60,  10  So.  213; 
Decatur  Mercantile  Co.  v.  Deford,  93 
Ala.  347,  9  So.  454;  Mitchell  v.  Cor- 
bin,  91  Ala.  599,  8  So.  810;  Tonsmere 
«.  Buekland,  88  Ala.  312,  6  So.  904  (or 
Where  it  is  made  a  condition  precedent 
to  claimant's  right  to  require  the  offi- 
cer to  set  off  or  allot  to  him  the  prop- 
erty claimed  as  exempt.  Pla. — Camp  v. 
Mullen,  46  Fla.  498,  35  So.  399;  Florida 
Loan  &  Trust  Co.  v.  Crabb,  45  Fla.  306, 
33  So.  523  (under  Eev.  St.,  1892,  §2003) ; 
Loring  f.  Wittich,  16  Fla.  498,  506  (un- 
der Act,  1869  §7).  Ind.— Gregory  v. 
Latchem,  53  Ind.  449,  453,  under  2 
Rev'.  St.,  1876,  p.  352,  or  where  prop- 
erty not  specifically  exempt  is  claimed. 
Neb. — McCormick  Harv.  Mach.  Co.  v. 
Dunn,  63  Neb.  81,  88  N.  W.  159  {citing 
Smith  v.  Johnson,  43  Neb.  754,  62  N. 
W.  217);  Johnson  v.  Bartek,  56  Neb. 
422,  76  N.  W.  878  (under  Code  Civ. 
Proc,  §522,  holding  no  inventory  neces- 
sary where  property  is  specifically  ex- 
empt); First  Nat.  Bank  v.  Lancaster,  54 
Neb.  467,  74  N.  W.  858;  Daley  v. 
Peters,  47  Neb.  848,  66  N.  W.  862  (re- 
viewing prior  Nebraska  authorities); 
Mann  v.  Welton,  21  Neb.  541,  32  N. 
W.  599  (holding  that  where  the  prop- 
erty to  he  exempted  depends  upon  the 
filing  of  an  inventory  and  affidavit, 
until  the  inventory  has  been  filed,  no 
action  of  replevin  could  be  maintained 
against  the  officer). 

Waiver  of  Inventory.— Where  the 
claimant  fails  to  make  such  inventory, 
this  fact  may  be  waived  by  filing  a 
written  demand  for  a  full  and  corn- 
Fete  inventory.  Ala.  Code,  1886,  §2525; 
lrager  v.  Feibleman,  95  Ala.  60,  10 
Ho.  213  gee  also  Tonsmere  v.  Buck- 
land,  88  Ala.  312,  6  So.  904. 

sJ0KnnEleisoe  Vi  ^arv»  m  Ala.  70,  10 
oo.  wi;  Decatur  Merc.  Co.  v.  Deford, 


93  Ala.  347,  9  So.  454;  Tonsmere  v. 
Buekland,  88  Ala.  312,  6  So.  904;  John- 
son v.  Huntsville  Grocery  Co.  (Ala, 
App.),  65  So.  441;  Pilcher  v.  Chaffin,  3 
Ala.  App.  660,  57  So.  1014. 

71.  Johnson  v.  Huntsville  Grocery 
Co.  (Ala.  App.),  65  So.  441. 

If  the  inventory  is  incomplete  the 
plaintiff  can.  not  move  for  judgment: 
He  should  tender  an  issue  that  the 
claimant  has  more  property.  Decatur 
Mere.1  Co.  v,  Deford,  93  Ala.  347,  9 
So.  454;  Johnson  v.  Huntsville  Gro- 
cery Co.   (Ala.  App.),   65   So.  441. 

72.  Tonsmere  v.  Buekland,  88  Ala. 
312,  6  So.  904. 

73.  Ark. — Farris  v.  Gross,  75  Ark. 
391,  87  S.  W.  633;  Blythe  v.  Jett,  52 
Ark.  547,  13  S.  W.  137;  Weller  v.  Moore, 
50  Ark.  253,  7  S.  W.  130;  Settles  v. 
Bond,  49  Ark.  114,  4  S.  W.  286.  Wash. 
Wiser  v.  Thomas,  39  Wash.  40,  80  Pac. 
854.  W.  Va.— Beeves  v.  Boss,  62  W. 
Va.  7,  12,  57  S.  E.  2S4. 

In  Illinois,  it  is  held  that  the  require- 
ment of  the  statute  (Laws,  1877,  p. 
101),  that  a  debtor  desirous  of  avail- 
ing himself  of  the  act,  shall  make  a 
schedule,  is  applicable  to  a  non-resi- 
dent debtor  as  well  as  a  resident 
debtor.  Menzie  V.  Kelly,  8  111.  App. 
259. 

74.  Ark. — Atkinson  v.  Gatcher,  23 
Ark.  101,  under  ch.  68,  Gould's  Dig. 
But  now  under  §3906,  Kirby's  Dig.,  a 
schedule  by  the  debtor  is  provided  for. 
See  supra,  text  and  notes.  Fla. — Camp  v. 
Mullen,  46  Fla.  498,  35  So.  399;  Loring 
v.  Wittich,  16  Fla.  498,  506  (under  Act, 
1869,  §7).  Mich.— Parker  v.  Canfield,  116 
Mich.  94,  74  N.  W.  296;  Hutchinson  v. 
Whitmore,  90  Mich.  255,  262,  51  N.  W. 
451;  Town  v.  Elmore,  38  Mich.  305; 
Alvord  v.  Lent,  23  Mich.  369,  372; 
King  v.  Moore,  10  Mich.  538,  541; 
Wyckoff  v.  Wyllis,  8  Mich.  47,  49;  El- 
liott v.  Whitmore,  5  Mich.  532,  535. 
Minn. — Tullis  v.  Orthwein,  5  Minn.  377, 
under  Comp.  St.,  §103,  p.  571. 

Where  no  time  is   specified,  within 
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unnecessary  however  if  the  debtor  has  no  property  other  than  that 
levied  upon,75  or  the  exemption  to  which  he  is  entitled  does  not  depend 
upon  the  amount  of  property  he  may  own.76  The  creditor  is  permitted 
under  some  statutes  to  demand  an  inventory  of  all  the  defendant's  prop- 
erty upon  a  contest  of  the  claim  of  exemption.77  An  inventory  and  ap- 
praisal is  only  required  in  the  county  to  which  the  execution  issues 
and  not  in  each  county  in  which  the  defendant  has  property.78 

2.  Where  Filed  and  Recorded.  —  "While  the  statutes  in  some  states 
provide  for  the  filing  or  delivery  of  the  schedule,  list,  or  inventory  with 
the  officer  holding  the  process,79  other  statutes  provide  that  they  shall 


which  the  inventory  is  to  be  made,  in 
such  case,  it  is  held  that  the  officer  has 
a  reasonable  time  within  which  to  dis- 
charge the  duty.  Tullis  v.  Orthwein,  5 
Minn.  377. 

75.  Weinstein  v.  Yielding  Bros.  & 
Co.,  162  Ala.  259,  50  So.  126,  holding 
that  under  Code,  1907,  §1178,  the  de- 
fendant must  show  good  cause  for  not 
filing  an  inventory,  but  lack  of  prop- 
erty other  than  that  levied  upon  was 
held  to  be  a  good  cause  for  such  a 
failure,  since  in  such  case,  the  debtor 
meets  the  demand  of  the  execution 
creditor  by  a  sworn  denial  in  writing 
that  he  has  no  other  property.  Wein- 
stein v.  Yielding  Bros.  &  Co.,  supra,  in 
which  the  court  said:  "He  can  do  no 
more.  The  law  does  not  require  the 
impossible,  and  a  man  cannot  give  an 
inventory  of  property  when  he  has 
none." 

In  Illinois,  under  St.  1877,  Sess.  Laws, 
p.  102,  the  debtor  must  make  a  schedule 
of  all  his  property,  and  the  fact  that 
he  has  no  more  persona.1  property  than 
•that  exempted  under  the  statute  did 
not  alter  the  rule.  Blair  v.  Parker,  4 
111.  App.  409,  holding  that  the  old  rule, 
under  Cole  v.  Green,  21  111.  103,  that 
where  the  debtor  has  no  more  property 
than  was  exempt,  the  selection  was 
made  for  the  debtor  by  the  law  itself, 
and  no  affirmative  act  was  required  of 
the  debtor  to  protect  his  property  from 
levy  arid  sale,  the  officer  acting  at  his 
peril,  in  making  such,  worked  a  hard- 
ship upon  the  officer,  and  frequently 
lost  the  debt  of  the  creditor  in  the  exe- 
cution entirely,  or  indefinitely  post- 
poned its  collection,  all  of  which  were 
reasons  for  the  passage  of  the  statute. 

76.  Johnson  v.  Bartek,  56  Neb.  422, 
76  N.  W.  878,  holding  no  inventory 
necessary  where  property  is  specifically 
exempt. 

Thus,  an  inventory  of  the  defendant's 
property  need  not  be  made,  where  the 
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exemption  claimed  is  that  of  wages  to 
the  extent  given  by  statute,  since  such 
exemption  does  not  depend  upon  the 
amount  of  property  he  may  own. 
Courie  v.  Goodwin,  89  Ala.  569,  8  So. 
9.  And  so,  where  a  statute  (Gould's 
Dig.,  Ark.,  ch.  68,  §23)  exempted  from 
execution  "all  such  provisions  aa  may 
be  on  hand  for  family^use,"  regardless 
of  what  other  property  the  execution 
debtor  may  have,  it  was  held  that  no 
inventory  was  necessary.  Atkinson  ft 
Gatcher,  23  Ark.  101. 

77.  Ala.  Code  1907,  §4178;  Wein- 
stein v.  Yielding  Bros.  &  Co.,  162  Ala. 
259,  50  So.  126;  First  Nat.  Bank  ft 
Idppman!,  129  Ala.  608,  30  So.  19; 
Bledsoe  v.  Gary,  95  Ala.  70,  10  So.  502; 
Tonsmere  v.  Buckland,  88  Ala.  312,  6 
So.  904  (under  Code,  1886,  §2521), 
wherein  the  court  reviews  prior  Ala- 
bama statutes. 

The  purpose  of  allowing  such  a  de- 
mand is  to  prevent  the  execution  de- 
fendant, while  claiming  the  property 
levied  upon  as  exempt,  from  secreting 
other  personal  property,  money,  or 
choses  in  action  subject  to  his  debts, 
and  which  may  be  reached  j)y  appro- 
priate legal  process.  Weinstein  v.  Yield- 
ing Bros.  &  Co.,  162  Ala.  259,  50  So. 
126;  Deeatur  Mercantile  Co.  f.  Deford, 
93  Ala.  347,  9  So.  454. 

Time  for  Demand.— Where  a  written 
demand  upon  the  claimant  is  necessary 
to  require  an  inventory  of  his  property 
from  him,  the  demand  must  he  made 
within  the  time  limited  in  the  statute. 
Tonsmere  v.  Buckland,  88  Ala.  312,  6 
So.  904,  wherein  it  was  held  that  de- 
mand must  be  made  before  the  first 
day  of  the  term  of  court_  to  which  the 
process  is  returned  or  is  returnable, 
under  Code  1886,  §§2521,  2525. 

78.  Alvord  v.  Lent,  23  Mich.  369. 

79.  See  the  statutes  of  the  various 
states  and  the  following:  111.— Under 
Hurd's  Eevr.  Sfc,  1909,  eh.  52,  §14  (the 
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be  filed  in  a  court  specified  therein,80  usually  the  court  from  which  the 
process  issued,81  or  in  which  the  judgment  was  obtained.82 

Recording.  —  Statutes  in  some  states  require  that  the  schedule  be  re- 
corded with  the  ordinary.83 


schedule  may  be  filed  either  with  the 
officer,  or  in  the  court  from  which  the 
process  issued);  Binlen  v.  Howard,  126 
111.  259,  18  N.  E.  560  (under  earlier 
statute  of  same  import).  Neb. — Under 
Code  Civ.  Proc,  §522  (the  inventory- 
may  be  filed  either  with  the  officer 
holding  the  execution,  or  in  the  court 
where  the  judgment  is  obtained)  ;  Smith 
«.  Mnson,  43  Neb.  754,  62  N.  W.  217; 
Bender  v.  Bame,  40  Neb.  521,  59  N.  W. 
105.  S.  D— Code  Civ.  Proc,  1910,  §355; 
Swenson  v.  Christoferson,  10  S.  D.  188, 
72  N.  W.  459,  66  Am.  St.  Bep.  712  (un- 
der Comp.  Laws,  §5130,  providing  for 
a  delivery  to  the  officer) .  W.  Va. — Code 
1906,  §1320;  Taylor  v.  Belville,  70  W. 
Va.  484,  74  S.  E.  517;  Beeves  v.  Boss, 
62  W.  Va.  7,  13,  57  S.  B.  284. 

What  Constitutes  Sufficient  Delivery. 
Under  a  statute  requiring  a  delivery  to 
the  officer,  when  the  schedule  was  left 
for  the  officer  at  a  place  appointed  and 
agreed  upon  by  himself  and  the  debtor, 
it  was  held  that  there  was  a  sufficient 
delivery,  since  the  officer  by  his  assent 
to  the  arrangement  made  for  delivery 
induced  the  debtor  to  act  with  the  hon- 
est belief  that  such  delivery  would  be 
accepted,  and  was  estopped  to  repudi- 
ate his  agreement.  Miller  v.  Eolen,  39 
HI.  App.  350. 

Delivery  of  Copy  of  Schedule. — A  de- 
livery to  the  officer  of  a  copy  of  a 
schedule,  and  that  taking  of  the  offi- 
cer's acceptance  of  such  on  the  orig- 
inal constituted  a  fulfillment  of  the  re- 
quirement of  a  statute  (Comp.  Laws, 
S.  D.  §5130),  providing  for  a  delivery 
to  the  officer.  Swenson  v.  Christofer- 
son, 10  S.  D.  188,  72  N.  W.  459,  66  Am. 
St.  Eep.  712. 

The  exhibiton  of  an  exemption  list 
to  the  creditor,  or  to  a  trustee  in  a 
deed  of  trust  for  his  benefit  is  not  a 
compliance  with  a  statute  (Code,  W. 
va,  1906,  §1320),  requiring  the  delivery 
ot  a  list  to  the  officer.  Taylor  v.  Bel- 
ville, 70  W.  Va.  484,  487,,  74  S.  E.  517. 
S„™1  Ullcler  Georgia  Civ.  Code,  1895, 
f"i  the  schedule  is  to  be  filed  with 
J?e  "^nary-  Stinson  v.  Hirsch,  125 
Ga- 149,  151,  53  S.  E.  1011;  Marcrum  v. 
Washington,  109  Ga.  296,  34  S.  E.  585. 
«■   See  the  statutes  of  the  various 


states  and  the  following:  Kirby's  Dig., 
Ark.,  §3906;  Farris  v.  Gross,  75  Ark. 
391,  87  S.  W.  633;  Taylor  v.  Tomlinson, 
65  Ark.  232,  45  S.  W.  544  (where  the 
justice  had  issued  the  process,  and  it 
was  held  properly  filed  with  him).  See 
also  Blythe  v.  Jett,  52  Ark.  547,  13  S. 
W.  137.  See  Hurd's  Bev.  St.,  (111.) 
1909,  ch.  52,  §14,  under  which  claim 
may  be  interposed  either  as  here  indi- 
cated in  text,  or  with  the  officer.  See 
supra,  this  section,  note  79. 

If  a  justice  issues  process,  schedule 
should  be  filed  with  the  justice.  Tay- 
lor v.  Tomlinson,  65  Ark.  232,  45  S.  W. 
544. 

82.  Smith  v.  Johnson,  43  Neb.  754, 
62  N.  "W.  217  (under  Code  Civ.  Proc, 
§522,  providing  that  it  shall  be  filed  in 
the  court  where  the  judgment  is  ob- 
tained, or  with  the  officer  holding  the 
execution) ;  Bender  v.  Bame,  40  Neb. 
521,  59  N.  W.  105  (wherein  it  was  filed 
with  the  justice  in  the  attachment 
suit). 

83.  Ga.  Code,  1895,  §2867;  Stinson 
v.  Hirsch,  Bros.  &  Co.,  125  Ga.  149,  53 
S.  E.  1011;  Piedmont,  etc.  Asso.  v.  Bry- 
ant, 115  Ga.  417,  41  S.  E.  661;  Marcrum 
v.  Washington,  109  Ga.  296,  34  S.  E.  585. 

The  act  of  the  ordinary  in  receiving 
and  recording  a  schedule  is  ministerial 
only,  and  does  not  validate  a  claim 
rendered  invalid  by  a  failure  of  the 
claimant  to  otherwise  comply  with  the 
law.  Stinson  v.  Hirsch,  125  Ga.  149,  53 
S.  E.  1011;  Marcrum  v.  Washington,  109 
Ga.  296,  34  S.  E.  585.  Despite  its  filing 
and  recordation,  it  may  be  collaterally 
attacked  under  any  proceeding  to  make 
the  property  named  in  the  schedule  sub- 
ject to  a  judgment  against,  the  owner 
of  the  property,  since  the  approval  of 
the  ordinary  is  in  no  sense  the  judg- 
ment of  a  court;  for  the  filing,  record- 
ing, and  approval  of  the  schedule  is  not 
a  proceeding  before  the  court  of  ordi- 
nary. Marcrum  v.  Washington,  109  Ga. 
296,  34  S.  E.  585.  The  filing  and  record- 
ing of  the  schedule  only  makes  it  be- 
come a  judgment  in  law,  which  protects 
the  debtor's  property  from  levy  and 
sale.  Piedmont,  etc.,  Asso.  v.  Bryant, 
115  Ga.  417,  41  S.  E.  661. 
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3.  Form  and  Contents.  —  Generally,  though  technical  objections 
may  be  made  to  the  form  of  a  schedule  or  inventory,  the  court  regards 
the  substance  of  such  papers  more,  than  the  form,84  a  substantial  com- 
pliance with  the  requirements  of  the  statute  being  all  that  is  required.85 
If  the  claim  is  asserted  by  means  of  a  schedule  or  inventory  the  sched- 
ule must  make  a  claim  for  the  exemption86  and  show  that  the  person 
claiming  the  exemption  is  entitled  to  the  same  by  showing  that  he  is  a 
resident,87  or  the  head  of  a  family,88  according  as  to  the  one  or  the 
other  is  made  a  requisite  to  claiming  the  exemption.  In  some  states,  a 
schedule  must  disclose  on  its  face,  in  express  terms,  or  by  implication, 
whose  property  it  is  that  the  schedule  is  meant  to  comprehend  and 
secure,89  and  if  the  statute  provides  that  the  wife  of  a  debtor  may  make 
the  schedule  provided  for  therein,  upon  his  refusal  so  to  do,  it  must 
show  affirmatively  that  he  has  so  refused.90 


84.  Decatur  Mercantile  Co.  v.  De- 
ford,  93  Ala.  347,  9  So.  454  (wherein 
the  court  said:  "The  objection,  that 
the  claim  and  statement  are  not  made 
separately,  is  rather  technical");  Far- 
quhar  v.  Hibben,  38  Neb.  556,  561,  57 
N.  W.  290. 

Informality  of  the  schedule  will  be 
waived,  if  no  special  objection  is  made 
on  that  ground  (White  v.  Swann,  68 
Ark.  102,  106,  56  S.  W.  635,  82  Am.  St. 
Eep.  282;  McClellan  v.  Powell,  109  111. 
App.  222;  Pensoneau  v.  Masserang,  8 
111.  App.  298),  or  if  it  is  accepted  by 
the  officer  with  whom  filed  (Cooper  v. 
Payne,  36  111.  App.  155,  157,  holding 
that  the  failure  of  the  owner  to  sign 
the  schedule  was  waived  by  constable's 
acceptance  of  it,  since  it  was  his  duty 
to  see  that  the  schedule  was  in  the  form 
required  by  law). 

Where  the  schedule  contains  words 
sufficiently  showing  that  the  whole  of 
the  debtor's  property  is  exhibited  and 
accounted  for,  since  this  is  all  the  stat- 
ute requires,  the  omission  in  the  sched- 
ule, by  which  the  claim  is  asserted  after 
the  word  "money,"  of  the  words  "or 
on  deposit"  and  the  failure  to  use  the 
word  "rights"  does  not  invalidate  the 
instrument.  State  V.  Eead,  94  Ind.  103; 
Gregory  v.  Latchem,  53  Ind.  449. 

85.  Decatur  Merc.  Co.  v.  Deford,  93 
Ala.  347,  9  So.  454;  Cooper  v.  Payne,  36 
111.  App.  155  (wherein  it  was  contended 
that  the  schedule  not  being  signed,  the 
officer  need  not  regard  it;  but  the  court 
held  that  as  the  name  of  debtor  had 
been  written  by  the  debtor  in  the  body 
of  the  schedule,  it  was  a  sufficient  com- 
pliance with  the  statute). 

Inventory  _  may    be    made    on    same 
paper  as  claim,  and  be  verified  by  same 
affidavit    where    the    inventory    is    re- 
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quired  to  be  made  at  the  same  time 
that  the  claim  is  made.  Decatur  Mere. 
Co.  v.  Deford,  93  Ala.  347,  9  So.  454. 

86.  Guise  v.  State,  41  Ark.  249. 

A  schedule  claiming  "household  and 
kitchen  furniture  valued  at  $70"  is  too 
general.  The  particular  property  he 
wishes  to  claim  must  be  identified. 
Friedman  v.  Sullivan,  48  Ark.  213,  2 
S.  W.  785. 

Where  the  claim  asserts  what  prop- 
erty is  claimed  as  exempt,  the  inven- 
tory accompanying  same  need  not  again 
specify  the  property  claimed  as  exempt. 
Decatur  Merc.  Co.  v.  Deford,  93  Ala. 
347,  9  So. '454. 

87.  Porter  v.  Navin,  52  Ark.  352,  12 
S.  W.  705;  Guise  v.  State,  41  Ark.  249. 
Compare  Wolf  v.  Glenn,  8  Ky.  L.  Eep. 
425. 

Where  in  the  absence  of  the  head  of 
the  family,  the  grandfather  of  the 
minor  children  makes  the  schedule  and 
claims  certain  property  upon  behalf  of 
the  children,  instead  of  the  head  of  tie 
family,  but  the  affidavit  attached  there- 
to shows  that  the  debtor  is  entitled  to 
an  exemption,  it  is  sufficient  in  the  ab- 
sence of  objection.  White  v.  Swann, 
68  Ark.  102,  56  S.  W.  635,  82  Am.  St 
Eep.  282. 

88.  First  Natl.  Bank  of  Neligh  v. 
Lancaster,  54  Neb.  467,  74  N.  W.  858. 
Contra,  Webster  v.  McGauvran,  8  N.  D. 
274,  78  N.  W.  80  (under  Bev.  Codes, 
§5520)  the  court  saying:  "The  stat- 
ute does  not  require  any  such  statement 
in  the  schedule.  It  leaves  the  officer 
to  decide  that  question  at  his  peril. 
This  may  be  a  defect  in  the  statute, 
but  it  is  so  written." 

89.  Mapp  v.  Long,  62  Ga.  568,  Code 
§2041.  .    _ 

90.  Stinson  v.  Hirsch  Bros.  «  Oft, 
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As  a  general  rule,  the  schedule,  list  or  inventory  must  contain  a  state- 
ment of  all  the  personal  property,  choses  in  action,  and  money  belong- 
ing to  the  debtor,91  together  with  the  value  and  location  of  such  prop- 


125  Ga.  149,  53  8.  E,  1011,  112  Ga.  348, 
'37  S.  K  365  (Code,  1895,  §2867),  hold- 
ing that  if  this  fact  does  not  appeal, 
the  schedule,  though  recorded,  is  void, 
and  may  be  collaterally  attacked  in  any 
court  of  competent  jurisdiction  in  which 
the  creditors  of  the  husband  are  seek- 
ing to  subject  the  property  embraced 
in  the  schedule  to  the  payment  of  his 
debts.  See  also  Mutual  Benefit  Bldg. 
Assn.  v.  Tanner,  96  Ga.  338,  23  S.  B. 
403,  in  which  an  equitable  petition  by 
the  wife  to  enjoin  a  sale  of  property 
claimed  by  her  as  exempt  was  demurred 
to,  and  the  demurrer  sustained,  on  the 
ground  that  it  did  not  aver  that  her 
husband  refused  to  claim  the  exemp- 
tion. 

'  A  statement  in  the  schedule  that  the 
husband  was  insane  and  confined  in  an 
asylum  would  have  been  considered  the 
legal  equivalent  of  a  refusal  on  his 
part,  had  it  been  set  forth  in  the  sched- 
ule in  question  in  Mapp  v.  Long,  62  Ga. 
568,  571. 

91.  Ala.— Code,  1907,  §4178;  Young 
v.  Hubbard,  102  Ala.  373,  14  So.  569, 
(under  Code,  1886,  §§2525,  2533); 
Trager  v.  Feibleman,  95  Ala.  60,  10  So. 
213;  Decatur  Mercantile  Co.  v.  Deford, 
93  Ala.  347,  9  So.  454;  Mitchell  v.  Cor- 
bin,  91  Ala.  599,  8  So.  810;  Tonsmere 
«.  Buekland,  88  Ala.  312,  6  So.  904.  Ark. 
Kirby's  Dig.,  1904,  §3906;  Farris  ». 
Gross,  75  Ark.  391,  87  S.  W.  633.  See 
Blythe  v.  Jett,  52  Ark.  547,  549;  Set- 
tles v.  Bond,  49  Ark.  114,  116.  Ga. 
Blackstone  v.  Kritzer,  120  Ga.  78,  47 
S.  E.  585;  Wood  v.  Collins,  111  Ga.  32, 
36  S.  E.  423;  MeWilliams  v.  Bone,  84 
Ga.  199, 10  S.  E.  723.  -  HI.— Hurd's  Eev. 
St.,  1909,  ch.  52,  §14;  Pinlen  v.  Howard, 
126,111.  259,  18  1ST.  B.  560;  Moffett  v. 
Sheehey,  52  111.  App.  376;  Biggs  v.  Me- 
,  Kenzie,  16  111.  App.  286;  Chapin  v.  Hoel, 
11  HI.  App.  309;  Menzie  v.  Kelly,  8  111. 
App.  259;  Blair  v.  Parker,  4  111.  App. 
409.  Ind.— Burns'  Ann.  St.,  1908,  §756; 
State  v.  Read,  94  Ind.  103;  Gregory  v. 
■Utchem,  53  Ind.  449  (under  2  Eev.  St., 
■1876,  p.  352);  Eisenhauer  v.  Dill,  6  Ind. 
Apn.  188,  33  1ST.  E,  220.    Neb.— Johnson 

tt  ft  '  56  NelD-  422>  76  N-  w-  878; 
aStJ?^  Bank  v-  Lancaster,  54  Neb. 
467  ,i  N.  W.  858.  ST.  B.— Pfeif er  v. 
Hatton  18  N.  D.  144,  118  N.  W.  19, 
under  Bev.  Codes,  1905,  §7119.     S.  D.  | 


Nelson  v.  Oium,  21  S.  D.  541,  544,  114 
N.  W.  691,  under  Code  Civ.  Proc,  §346. 
Wash.— Bern.  &  Bal.  Codes,  1910,  §572; 
Wiser  v.  Thomas,  39  Wash.  40,  41,  80 
Pac.  854;  Mikkleson  v.  Parker,  3  Wash. 
Ter.  527,  19  Pac.  31.  W.  Va.— Reeves 
v.  Boss,  62  W.  Va.  7,  57  S.  B.  284,  un- 
der Code,  1902,  §1320. 

Whether  the  claimant  owns  more  or 
less  in  value  than  that  exempted,  and 
whether  all  or  only  a  part  of  his  es- 
tate is  to  be  exempted,  the  schedule 
must  contain  a  list  of  all  the  property 
owned  by  him.  Blackstone  v.  Kritzer, 
120  Ga.  78,  47  S.  E.  585. 

Improvements  Upon  Public  Land. 
Since  under  the  Arkansas  statute, 
(Acts,  1840,  p.  9,  §26,  ch.  68,  Gould's 
Dig.,  2626,  Gantt's  Dig.),  it  is  unlawful 
to  levy  upon  and  sell  under  any  execu- 
tion or  decree,  any  improvements  on 
the  public  lands  of  the  United  States 
within  that  state,  iresided  on  or  culti- 
vated by  the  defendant,  at  the  time  of 
issuing  an  execution,  it  is  not  neces- 
sary for  a  debtor  to  schedule  the  im- 
provement on  any  public  land,  the 
schedule  act  applying  only  to  exemp- 
tions provided  for  by  the  Constitution. 
Healy  v.  Conner,  40  Ark.  352. 

A  petition  in  bankruptcy  is  not  a 
schedule  within  the  meaning  of  the  Ill- 
inois statute  (Bev.  St.,  §14,  ch.  52), 
requiring  that  the  debtor  file  a  schedule 
of  the  property  -he  claims  as  exempt. 
Doyle  <o.  Hall,  86  111.  App.  163. 

An  affidavit,  which  merely  listed  cer- 
tain property  and  averred  that  the  same 
was  the  personal  property  of  the  debtor 
was  held  insufficient,  since  it  "no- 
where" stated  "in  substance  or  effect, 
that  the  property  therein  listed"  was 
"all  his  personal  property  of  every 
kind  and  character."  Pfeifer  v.  Hat- 
ton,  18  N.  D.  144,  118  N.  W.  19. 

Within  or  Without  State. — Under  a 
statute  requiring  that  the  schedule  eon- 
tain  a  statement  of  all  of  the  property 
''within  or  without  the  state"  of  the 
debtor,  the  omission  of  the  words 
"within  or  without  the  state"  in  the 
schedule  did  not  impair  the  force  of 
the  instrument,  when  it  otherwise  ap- 
peared that  it  included  all  of  the 
debtor's  property,  wherever  situated. 
State  v.  Bead,  94  Ind.  103. 

An  inventory,  made  by  the  wife  of 
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erty,92  and  must  describe  the  property  claimed  as  exempt  both  speci- 
fically and  definitely,93  and  in  such  a  manner  that  it  can  be  easily  iden- 
tified by  the  appraisers  and  the  officer.94    When  the  statute  requires  an 


a  debtor,  which  contained  a  statement 
of  all  the  property  of  the  debtor  within 
the  state,  was  held  not  fatally  defect- 
ive, because  it  also  stated  that  her 
husband  had  sqme  property  or  choses 
in  action  in  another  state,  but  what  or 
how  much  she  could  not  state,  since 
the  mere  fact  that  she  adds  to  the  state- 
ment in  the  schedule  that  there  may  be 
something  which  her  husband  owns  in 
another  state,  of  which  she  has  no 
knowledge,  is  not  sufficient  to  defeat 
the  claim  of  exemption  out  of  the  prop- 
erty in  the  state  where  levied  upon. 
Eisenhauer  v.  Dill,  6  Ind.  App.  188,  195, 
33  N.  E.  220. 

An  officer  cannot  question  the  correct- 
ness of  a  schedule  (Barkley  v.  Mahan, 
95  Ind.  101;  State  v.  Bead,  94  Ind.  103; 
Douch  v.  Banner,  61  Ind.  64),  or  in- 
ventory (Smith  v.  Johnson,  43  Neb.  754, 
762,  62  N.  W.  217),  or  determine 
whether  or  not  it  is  a  true  and  full 
statement  of  all  the  debtor's  property 
(BaTkley  v.  Mahon,  supra;  Douch  v. 
Bahner,  supra). 

92.  In  re  Wilson,  108  Fed.  197  (Va. 
statute);  Ala.  Code,  1907,  §4178;  Young 
v.  Hubbard,  102  Ala.  373,  14  So.  569 
(under  Code,  1886,  §§2525,  2533);  De- 
catur Mercantile  Co.  v.  Deford,  93  Ala. 
347,  9  So.  454;  Mitchell  v.  Corbin,  91 
Ala.  599,  8  So.  810;  Tonsmere  v.  Buck- 
land,  88  Ala.  312,  6  So.  904. 

Admissibility  in  Evidence  of  Sched- 
ule Failing  To  Show  Value  and  Loca- 
tion.— In  Georgia,  it  has  been  held  that 
while  it  would  be  better  practice  to 
make  the  schedule  of  property  sought 
to  be  exempted  show  the  situation  of 
the  property,  its  value,  and  the  value 
of  the  improvements,  and  that  it  is 
otherwise  within  the  exemption  allowed, 
this  is  not  essential  to  its  admissibility 
in  evidence.  If  the  exemption  be  at- 
tacked, parol  evidence  is  admissible  on 
these  subjects.  Piedmont,  etc.,  Assn. 
v.  Bryant,  115  Ga.  417,  41  S.  E.  661, 
wherein  the  schedule  as  filed  with  the 
ordinary  was  admitted  in  evidence  as 
showing  that  the  property  levied  upon 
had  been  set  as^de  and  was  not  subject 
to  levy  and  sale. 

93.  U.  S— In  re  Wilson,  108  Fed.  197 
(Va.  statute),  claiming  stock  of  goods, 
in  bulk  is  insufficient.  Ala. — Tonsmere 
v.  Buckland,   88  Ala.  312,  6  So.   904, 
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wherein  the  court  said:  The  inventory 
must  be  as  particular  in  its  description 
of  the  articles  listed  "as  would  be  re- 
quired in  a  suit  at  law  claiming  their 
recovery,  or  in  an  inventory  of  a  de- 
cedent's estate  and  effects,"  holding 
the  following  description:  "The  sum 
of  two  hundred  and  twenty-five  dollars 
in  the  hands  of  third  persons,  to  whom 
defendant  has  loaned  it,"  insufficient, 
the  court  again  saying:  "The  name  of 
the  borrower,  and  the  security,  or  evi- 
dence of  indebtedness,  if  any,  should 
have  been  set  forth."  HL— McClellan 
v.  Powell,  109  111.  App.  222;  Moffett  V. 
Sheehey,  52  111.  App.  376. 

Bach  article  of  a  distinct  kind  and 
quality,  grade  or  description  of  the 
same  kind  should  be  listed  separately. 
Moffett  v.  Sheehey,  52  111.  App.  376. 
But  see  Mark  v.  State,  15  Ind.  98,  un- 
der Act,  1852,  (2  Eev.  St.,  p.  336), 
wherein  it  was  held  that  the  claim 
(which  was  not  required  to  be  in  writ- 
ing) was  sufficient  without  pointing  out 
and  designating  each  article- claimed. 

Sufficiency  of  Description,— When 
the  schedule  described  the  property  as 
"Personal  property,  household  and 
kitchen  furniture,  tobacco  and  cigars," 
it  was  held  too  general  to  meet  the  re- 
quirements of  the  statute,  which  re- 
quired that  the  debtor  "make  a  sched- 
ule of  all  of  his  personal  property  of 
every  kind  and  character."  McOlellan 
v.  Powell,  109  111.  App.  222,  224. 

A  description  in  the  inventory  re- 
quired of  the  claimant  following  that 
of  the  sheriff  in  his  inventory  is  suffi- 
cient. Pinkus  v.  Bamberger,  99  Ala. 
266,  13  So.  578. 

94.  Driggs  v.  Both,  97  111.  App.  39, 
(wherein  the  property  scheduled  was 
not  described  so  that  it  could  be  easily 
identified  by  the  appraisers  and  the 
officer);  Barkley  v.  Mahon,  95  Ind. 
101  (holding  that  "if  the  description, 
as  set  forth  in  the  schedule,  was  suffi- 
cient to  enable  the  officer  to  discover 
and  identify  the  property,  and  cause  its 
appraisement,  he,  and  those  for  whom 
he  acted,  could  not  afterwards  question 
the  sufficiency  of  the  description  ). 
Compare,  Keenan  v.  Drew,  144  HI.  App. 
38?,  holding  that  though  the  descrip- 
tion in  a  schedule  was  vague,  it  was 
sufficient,  since  the  jury  were  able  to 
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.inventory  by  the  levying  officer,  it  need  not  cover  property  of  the 
debtor  outside'  of  the  county  in  which  the  writ  runs.95  The  omission 
from  his  schedule  of  articles  of  property  owned  by  the  debtor  does  not 
forfeit  his  right  to  claim  what  is  actually  scheduled,96  especially  when 
the  statute  fixes  the  consequences  of  such  an  omission,97  and  the  omis- 
sion was  without  any  fraudulent  intent.98 

i.    Subscribing  and  Verifying.  —  The  schedule  or  inventory  is  gen- 
erally required  to  be  subscribed  by  the  owner,99  and  verified  by  an  affi- 


ascertain  what  property  it  was  intended 
to  cover. 

See  Farquhar  v.  Hibben,  38  Neb.  556, 
561,  57  N.  W.  290,  holding  that  an  in- 
ventory which  apprises  the  officer  of 
the  property  to  be  appraised  sufficient. 

95.  Alvord  v.  Lent,  23  Mich.  369, 
holding  that  to  require  that  all  the 
property  of  the  debtor  in  \rhatsoever 
county  he  inventoried  would  work  a 
hardship  upon  the  officer  and  tend  to 
defeat  executions  and  mate  an  opening 
for  "fraudulent  dispersions  and  shifts 
of  property  which  no  vigilance  could 
mate  abortive." 

96.  HI— Horton  v.  Smith,  46  HI. 
App.  241;  Berry  v.  Hants,  28  111.  App. 
51.  Ind.— Douch  v.  Eahner,  61  Ind.  64. 
N.  D.— Wagner  v.  Olson,  3  N.  D.  69,  54 
N.  W.  286.  S.  D.— Paddock  v.  Balgord, 
2  S.  D.  100,  48  N".  W.  840.  Wash— Mik- 
tleson  v.  Parker,  3  Wash.  Ter.  527,  19 
Pac.  31. 

97.  Wagner  v.  Olson,  3  N.  D.  69,  54 
N.  W.  286,  holding  that  as  the  statute 
(Comp.  Laws,    §5130),    only    fixes    the 

■consequences  of  such  an  omission  by 
declaring  that  any  property  not  so  de- 
scribed shall  not  be  exempt,  the  courts 
cannot  declare  a  more  serious  conse- 
quence, and  refuse  the  entire  exemption 
on  the  ground  that  the  exemption  is  not 
complete. 

98.  Wood  v.  Collins,  111  Ga.  32,  36 
S.  E.  423,  holding  that  where  the  'wife 
of  a  debtor  fails  to  include  in  his  sched- 
ule property  which  was  given  her  by 
her  insolvent  husband  would  not  viti- 
ate her  application  for  the  benefit  of 
the  exemption  law,  when  it  did  not  ap- 
pear that  the  gift  was  made  in  anticipa- 
tion of  the  application  and  for  the  pur- 
Pose  of  concealing  the  property,  and 
sne  had  actually  disposed  of  the  same 
Deiore  applying  for  an  exemption  in 
tne  property  of  her  husband.  Wagner 
«.  Olson,  3  N.  D.  69,  54  N.  W.  286 
(wherem  the  schedule  had  not  misled 
we  officer  as  to  the  amount    of    the 


claimant's  property,  and  was  not  made 
with  intent  to  mislead  him). 

Penalty  for  Wilful  Omissions  From 
Schedule. — It  is  the  duty  of  one  who 
claims  the  benefit  of  the  law  allowing 
the  setting  apart  of  an  exemption  in 
personalty  to  act  in  perfect  good  faith 
in  making  the  schedule  which  is  re- 
quired; if  a  debtor  is  guilty  of  wilful' 
fraud  in  the  concealment  of  part  of  his 
property  from  his  creditors  by  wil- 
fully omitting  from  the  schedule  prop- 
erty which  is  subject  to  his  debts,  the 
law  imposed  as  the  penalty  upon  him 
that  he  shall  lose  the  benefit  of  his  ex- 
emption so  far  as  the  rights  of  credi- 
tors whose  debts  were  in  existence  at 
the  date  of  the  application  are  con- 
cerned. Since  in  having  the  exemption 
set  apart,  she  claims  through  him,  the 
same  duty  is  imposed  upon  the  wife  of 
a  debtor,  who  makes  the  schedule  upon 
the  refusal  of  the  husband.  Wood  V. 
Collins,  111  Ga.  32,  36  S.  E.  423. 

99.  Hurd's  Bev.  St.  (111.),  1909,  eh. 
52,  §14;  Fpilen  v.  Howard,  126  111.  259, 
261,  18  N.  B.  560;  Horton  v.  Smith,  46 
111.  App.  241,  243;  Langston  v.  Mur- 
phy, 31  111.  App.  188;  Biggs  V.  McKen- 
zie,  16  111.  App.  286,  288;  Cook  v.  Bohl, 
8  111.  App.  293,  294. 

Where  the  owner  wrote  his  name  in 
the  affidavit  to  the  schedule,  it  was  held 
that  the  schedule  was  sufficiently  sub- 
scribed to  comply  with  the  statute 
(Schumann  v.  Pilcher,  36  111.  App.  43), 
since  the  name  appeared  below  the 
schedule.  Schumann  v.  Pilcher,  supra. 
See  also  Cooper  v.  Payne,  36  111.  App. 
155,  where  the  owner's  name  appeared 
in  the  schedule  alone,  and  was  held 
sufficiently  subscribed. 

Where  the  owner  in  good  faith  failed 
to  sign  the  schedule,  it  was  held  that' 
it  did  not  deprive  him  of  a  right  to 
maintain  an  action  of  replevin  for  the 
property  claimed,  since  it  was  fraud  on 
the  part  of  the  officer  to  accept  such 
schedule  and  attach  his  jurat  thereto 
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davit  of  the  debtor,  that  it  contains  a  true  and  perfect  list  of  all  his 
personal  property.1 


without  calling  the  claimant's  attention 
to  the  omission  of  his  name.  Langs- 
ton  v.  Murphy,  31  111.  App.  188. 

Where  the  debtor  signed  his  name  in 
the  body  of  the  schedule  but  failed  to 
sign  same  at  the  end  of  the  schedule, 
the  omission  did  not  affect  the  claim. 
Cooper  v.  Payne,  36  111.  App.  155. 

1.  Code,  1907,  §4178;  Young  v.  Hub- 
bard, 102  Ala.  373,  14  So.  569;  Code, 
1886,  §§2525,  2533  (wherein  it  was 
sought  to  file  a  claim  and  inventory, 
without  addition,  which  had  previously 
been  filed  in  a  garnishment  suit.  The 
court  held  that  the  claim  must  be  ac- 
companied by  a  verified  statement  "of 
a  presently  existing  state  of  facts"); 
Trager  v.  Feibleman,  95  Ala.  60,  10  So. 
213;  Mitchell  v.  Corbin,  91  Ala.  599,  8 
So.  810;  Tonsmere  V.  Buckland,  88  Ala. 
312,  6  So.  904.  Ark.— Kirby's  Dig., 
§3906;  Baxley  v.  Laster,  82  Ark.  236, 
101  S.  W.  755;  Farris  v.  Gross,  75  Ark. 
391,  87  S.  W.  633 ;  Atkinson  v.  Gatcher, 
23  Ark.  101  (Gould's  Dig.,  ch.  68).  Fla. 
Camp  v.  Mullen,  46  Fla.  498,  35  So.  399; 
Florida  Loan  &  Trust  Co.  v.  Crabb,  45 
Fla.  306,  33  So.  523  (under  Rev.  St., 
§2003) ;  Loring  v.  Wittich,  16  Fla.  498. 
El.— Hurd's  Rev.  St.,  1909,  ch.  52,  §14; 
Finleti  v.  Howard,  126  111.  259,  18  N.  E. 
560;  Horton  v.  Smith,  46  111.  App.  241; 
Biggs  *.  McKenzie,  16  111.  App.  286; 
Cook  v.  Bohl,  8  111.  App.  293;  Casper  v. 
People,  6  111.  App.  28.  Neb.— Code  Civ. 
Proc,  §522;  First  Nat.  Bank  v.  Lan- 
caster, 54  Neb.  467,  74  N.  W.  858;  Smith 
V.  Johnson,  43  Neb.  754,  763,  26  N.  W. 
217;  Bender  v.  Bame,  40  Neb.  521,  59 
N.  W.  105;  Kilpatrick-Koch  Co.  v.  Cal- 
ender, 34  Neb.  727,  52  N.  W.  403.  N.  D. 
Pfeifer  v.  Hatton,  18  N.  D.  144,  145, 
118  N.  W.  19  (under  Rev.  Codes,  1905, 
§7119);  Webster  v.  McGauvran,  8  N. 
D.  274,  275.  78  N.  W.  80.  S.  D.— Nelson 
V.  Oium,  21  S.  D.  541,  114  N.  W.  691, 
Code  Civ.  Proc,  §346. 

List  Not  Sworn  to. — Handing  to  the 
officer  a  paper  purporting  to  contain  a 
list  of  the  property  owned  by  the 
debtor,  but  not  sworn  to,  is  not  a  suffi- 
cient compliance  with  the  statute,  and 
the  officer  is  not  bound  to  notice  it. 
Casper  v.  People,  6  111.  App.  28. 

The  failure  of  the  officer  to  write  the 
oath  upon  the  schedule  or  a  paper  at- 
tached thereto,  where  the  statute  au- 
thorizes   him    to    administer    tfee    path 


required  to  a  schedule,  when  the  debtor 
swears  orally  before  him,  does  not  de- 
prive the  debtor  of  his  right  to  the 
exemption  (Horton  v.  Smith,  46  HI. 
App.  241),  nor  can  the  officer  set  up  in 
an  action  against  him  that  the  sched- 
ule does  not  conform  to  the  law.  Hor- 
ton v.  Smith,  supra. 

Contents  of  Affidavit.— Under  the  Ill- 
inois statute  (R.  L.,  1909,  ch.  52,  §14), 
it  is  held  that  the  debtor  need  only 
swear,  when  making  the  required  oath, 
that  the  schedule  contains  a  list  of  all 
his  personal  property,  on  the  date  of 
the  oath.  Taylor  v.  Beach,  14  HI. 
App.  259,  263.  But  the  affidavit  must 
show  that  the  schedule  contained  all 
the  property  of  the  affiant  within  or 
without  the  state.  Kahn  v.  Hayes,  22 
Ind.  App.  182,  185,  53  NV  E.  420,  hold- 
ing an  affidavit  fatally  defective  not 
so  showing.  And  where  the  statute 
gives  a  debtor  the  right  to  an  exemp- 
tion, against  a  contract  claim,  but  not 
against  a  claim  founded  on  tort,  the 
affidavit  to  the  schedule  in  which  the 
debtor's  claim  is  asserted  should  show 
that  the  debt  sued  for  was  on  contract. 
Huffman  v.  Thompson,  64  Ark.  196, 
41  S.  W.  428. 

Sufficiency  of  Affidavit.— Under  a 
statute  (Neb.  Code  Civ.  Proc,  §§521, 
522;  Comp.  St.,  1911,  §§7092,  7093), 
giving  "All  heads  of  families  who  have 
neither  lands,  town  lots,  or  houses  sub-, 
ject  to  exemption  as  a  homestead," 
...  an  exemption  in  personal  prop- 
erty, and  providing  that  "Any  person 
desiring  to  avail  himself, of"  such  ex- 
emption "must  file  an  inventory,  un- 
der oath,  ...  of  the  whole  of  the 
personal  property  owned  by  him  or 
them  at  any  time  before  the  saleoi 
the  property,"  an  affidavit,  which 
"does  not  swear  that  he  (the  claim- 
ant) possesses  no  houses"  is  not  suffi- 
cient. Kilpatrick-Koch,  etc.  Co.  v.  Cal- 
ender, 34  Neb.  727,  52  N.  W.  403. 

Signature  to  Affidavit.— It  is  not  nec- 
essary that  the  name  of  the.owner,  who 
verifies  a  schedule  of  his  property, 
should  be  written  at  the  end  of  the 
affidavit.  Schumann  v.  Pilcher,  36  ill. 
App.  43,  wherein  the  name  had  been 
written  by  the  debtor  in  the  first  part 
of  the  affidavit. 

Where  both  claim  and  inventory  sre 
filed  together,  they  may  be  verified  »7 
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5.  Objections  to  and  Amendment.  —  Objections  to  the  schedule  or 
inventory  may  be  made  by  the  creditors  of  the  debtor,  in  some  juris- 
dictions,2 and  if  the  inventory  is  not  complete,  the  proper  remedy  in 
some  jurisdictions  is  for  the  execution  creditor  to  tender  an  issue  upon 
this  ground.3 

Amendment.  —  If  the  inventory  or  schedule  is  too  indefinite,4  or  art- 
icles have  been  omitted  therefrom,  it  may  be  amended,5  with  or  with- 
out terms,  in  the  discretion  of  the  court.6  The  schedule  cannot  be 
amended  by  striking  out  property  improperly  placed  therein.7  An  offi- 
cer is  not  liable  for  refusing  to  allow  an  amendment  of  the  schedule.8 
A  mere  mistake  of  law  in  scheduling  a  piece  of  property,  however,  is 
not  alone  sufficient  to  justify  the  allowance  of  an  amendment.9 

H.  ■  Appraisement.  —  1.  In  General.  —  Statutes  very  generally 
provide  that  the  levying  officer  shall  cause  an  appraisement  of  the 
property  of  the  debtor  to  be  made  upon  the  interposing  of  a  claim  of 
exemption.10    Under  a  statute  providing  that  the  sheriff  "or  other  offi- 


the  same  oath.    Decatur  Mercantile  Co. 
f.  Deford,  93  Ala.  347,  9  So.  454. 

2.  See  the  statutes  of  the  various 
states  and  the  following  cases:  John- 
son v.  Huntsville  Grocery  Co.  (Ala. 
App.),  65  So.  441;  Robson  v.  Lindrum, 
47  Ga.  250. 

Objections  on  Day  of  Hearing  Not 
Too  Late. — If,  in  an  application  for 
homestead  and  personal  property  ex- 
emption, objections  be  filed  to  the  plat 
and  valuation  of  the  realty,  and  the 
matter  is  postponed  by  the  court  to  a 
future  day,  it  is  not  too  late;  on  the 
arrival  of  that  day,  for  another  credi- 
tor to  appear  and  file  objections  to  the 
schedule  of  personalty.  Eobson  v.  Lind- 
rum, 47  Ga.  250  (underlet,  1868). 

3.  Johnson  v.  Huntsville  Grocery  Co. 
(Ala.  App.),  65  So.  441;  Decatur  Mere. 
Co.  v.  Deford,.  93  Ala.  347,  9  So.  454. 

i.  Buckland  v.  Tonsmere,  90  Ala. 
"03,  8,  So.  68,  following  earlier  case  of 
same  title  in  88  Ala.  312.  See  also 
Blair  v.  Parker,  4  HI.  App.  409. 

5.  Mc Williams  v.  Bones,  84  Ga.  199, 
10  S.  E.  723. 

finder  a  statute  allowing  the  wife  to 
make  the  schedule  for  the  husband 
where  he  refuses  to  do  so,  the  wife  can 
not  amend  her  schedule  by  claiming  the 
property  as  the  head  of  the  family,  as 
"emg  separate  from  her  husband.  Oz- 
ourn  c.  Plournoy,  109  Ga.  704,  35  S.  E. 

m  <!Tans^ere  v-  Buckland,    88   Ala. 
6iit  6  So.  904. 

mm*  pc1!EUams  *•  Bones>  84  <*a.  199, 
+V  e.  a,,  723,  holding  applicant  should 


file  new  petition  and  file  new  schedule 
therewith. 

8.  Blair  v.  Parker,  4  111.  App.  409, 
whether  he  may  permit  amendment  not 
decided. 

9.  Brown  v.  Edmonds,  5  S.  D.  508, 
514,  50  N.  W.  731. 

10.  Ariz. — Wilson  v.  Lowry,  5  Ariz. 
335,  52  Pac.  777,  under  title  XXVII, 
Rev.  St.  1887,  providing  for  an  ap- 
praisement of  property  claimed  as  ex- 
empt, in  case  the  debtor  and  officer  are 
unable  to  agree  as  to  its  value.  Ark. 
Kirby's  Dig.,  §3909;  Garrett  Bros.  17. 
Wade,  46  Ark.  493;  Parham  v.  McMur- 

ray,    32    Ark.    261.     Fla Code,    1906, 

§2525;  Camp  v.  Mullen,  46  Fla.  498,  35 
So.  399;  Phillips  v.  Crichton,  17  Fla. 
600;  Loring  v.  Wittieh,  16  Fla.  498. 
See  also  McMichael  v.  Eckman,  26  Fla. 
43,  7  So.  365;  Oathcart  v.  Turner,  18 
Fla.  837;  Christopher  v.  Bowden,  17 
Fla.  603.  IU.— Hurd's  Aev.  St.,  1909, 
ch.  52,  par.  14;  Finlen  v.  Howard,  126 
111.  259,  18  N.  E.  .560;  Moffett  V. 
Sheehey,  52  111.  App.  376;  Lansden  v. 
Hampton,  38  111.  App.  115;  Smith'  V. 
Dauet,  29  HI.  App.  290.  Ind.— Barkley 
v.  Mahon,  95  Ind.  101;  Over  v.  Shan- 
non, 91  Ind.  99,  102;  Douch  v.  Banner, 
61  Ind.  64.  Ky.— Stirman  v.  Smith,  10 
Ky.  L.  Bep.  665,  10  S.  W.  131,  under 
Gen.  St.,  1883,  p.  931.  Md.— State  v. 
Boulden,  57  Md.  314,  under  Laws,  1861, 
ch.  7,  §2.  Mich. — Murphy  v.  Mulvena, 
108  Mich.  347,  66  N".  W.  224;  Hutchin- 
son v.  Whitmore,  90  Mich.  255,  262,  51 
N.  W.  451;  Michels  v.  Stork,  44  Mich. 
2,  5  N.  W.  1034;  Vanderhorst  v.  Bacon, 
38    Mich.    669;    Wyckoff   v.    Wyllis,    8 
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Mich.  48;  Elliott  v.  Whitmo're,  5  Mich. 
532.  Minn. — Howard  v.  Rugland,  35 
Minn.  388,  29  N:  W.  63  (under  Laws, 
1878,  ch.  66,  §314);  Tullis  v.  Orthwein, 
5  Minn.  377  (under  Comp.  St.,  p.  571, 
§103).  Mo. — State  v.  Barada,  57  Mo. 
562;  Parketon  p.  Pugsley,  142  Mo.  App. 
537,  550,  121  S.  W.  789  (under  Rev.  St., 
1899,  §3163);  State  V.  Harrington,  33 
Mo.  App.  476;  State  v.  Kurtzebom,  a 
Mo.  App.  335.  Neb. — Johnson  v.  Bar- 
tek,  56  Neb.  422,  76  N.  W.  878,  s.  c.  54 
Neb.  787,  75  N.  W.  55  (under  Code 
Civ.  Proc,  §522,  holding  no  appraise- 
ment necessary  where  property  is  spe- 
cifically exempted) ;  First  Nat.  Bank  v. 
Lancaster,  54  Neb.  467,  74  N.  W.  858 
(holding  it  the  "imperative  duty  of 
the  officer"  to  have  an  appraisement, 
where  the  required  claim  and  inventory 
have  been  filed) ;  Daley  v.  Peters,  47 
Neb.  848,  854,  66  N.  W.  862;  Smith  v. 
Johnson,  43  Neb.  754,  763,  62 
N.  W.  217  (citing  State  ex  rel. 
Metz  v.  Cunningham,  6  Neb.  90) ; 
Bender  v.  Bame,  40  Neb.  521,  59  N.  W. 
105;  Mann  v.  Welton,  21  Neb.  541,  32 
N.  "W.  599  (holding  under  §522,  that 
the  appraisement  must  be  had  before 
an  action  of  replevin  will  lie).  N.  J. 
Bonnel  V.  Dunn,  29  N.  J.  L.  435,  un- 
der Acts,  1851-2,  Nix  Dig.  251.  N.  C. 
Rev.,  1905,  §687;  McAuley  v.  Morris, 
101  N.  C.  369,  7  S.  E.  883  (under  Code, 
§507).  N.  D. — Webster  v.  McGauvran, 
8  N.  D.  274,  78  N.  W.  80;  Northrup  v. 
Cross,  2  N.  D.  433,  51  N.  W.  718.  See 
also  Wagner  v.  Alsen,  3  N.  D.  69,  54 
N,  W.  286.  Ohio.— Gen.  Code,  1910, 
§11727  (Rev.  St.,  §5432);  Levi  v. 
Groves,  7  Ohio  Dec.  (Reprint)  508.  Pa. 
Krauter's  Estate,  150  Pa.  47,  24  Atl. 
603  (under  Act,  1849,  §1,  P.  L.  533, 
providing  for  an  appraisement  of  the 
property,  which  the  debtor  may  elect 
to  retain);  Cornman,'s  Appeal,  90  Pa. 
254;  Peterman's  Appeal,  76  Pa.  116; 
Scott  v.  Kerlin,  1  Del.  Co.  Ct.  545 
(holding  that  where  it  can  be  made,  it 
is.  an  indispensable  condition  to  the 
debtor's  right  to  the  exemption).  See 
also  Miller's  Appeal,  16  Pa.  300.  S.  D. 
Code  Civ.  Proc,  §355  (providing  for 
an  appraisement  upon  a  selection  be- 
ing made  and  claim  of  articles  as  ex- 
empt) ;  Ecker  v.  Lindskog,  12  S.  D.  428, 
81  N.  W.  905;  Noyes  v.  Belding,  5  S. 
D.  603,  615,  59  N.  W.  1069;  Paddock  v. 
Balgord,  2  S.  D.  100,  48  N.  W.  840. 
Wash.— -State  ex  rel.  MeKee  v.  McNeill, 
58  Wash.  47,  107  Pac.  1028,  137  Am. 
St.  Rep.  1038;  American  Paper  Co.  v. 
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Sullivan,  34  Wash.  391,  75  Pac.  991 
Wis. — Stern  v.  Riches,  111  Wis.  591  87 
N.  W.  555,  under  St.,  1898,  §2982a, 
providing  for  an  appraisement  upon  re- 
quest of  debtor  or  his  wife,  or  upon 
officer's  own  motion. 

Property  in  Different  County.— Prop- 
erty  of  the  same  class  as  that  levied 
upon,  in  a  different  county,  need  not 
be  appraised  by  the  levying  officer. 
The  law  exempting  property  and  pro- 
viding for  an  inventory  and  appraisal 
applies  no  less  to  constables  than  to 
sheriffs  and  no  provisions  of  law  pre- 
scribing the  territorial  jurisdiction  of 
these  officers  gives  them  authority'  un- 
der executions,  beyond  their  counties. 
And  an  inventory  and  appraisal  in  each 
jurisdiction  containing  property  of  the 
debtor  belonging  to  the  given  class, 
would  involve  an  expense  in  many 
cases  greatly  beyond  the  debt,  and  tie 
cost  and  trouble  which  would  attend 
such  a  proceeding  would  defeat  the 
collection  of  small  executions.  Alvord 
v.  Lent,  23  Mich.  369. 

Purpose  of  Appraisement.— The  ap- 
praisement provided  for  in  such  stat- 
utes is  for  the  interest  of  the  creditor 
of  a  debtor,  when  there  is  not  enough' 
property,  after  deducting  to  the 
amount  in  value  allowed  bj  the  statute 
as  an  exemption,  to  satisfy  his  debt. 
Garrett  Bros.  v.  Wade,  46  Ark.  493, 
495. 

An  appraisement  is  not  excused  by 
the  fact  that  a  part  of  the  property 
scheduled  is  not  within  the  county  at 
the  time  of  making  the  claim.  Lansdea 
(-.  Hampton,  38  111.  App.  115,  in  which 
the  court  said:  "He  (the  officer) 
should,  upon  receipt  of  the  schedule, 
proceed,  as  the  statute  requires,  to  ap- 
point appraisers,  before  whom  the 
property  must  be  produced  by  the  de- 
fendant." 

Waiver  of  Appraisement.— Compli- 
ance with  the  requirements  of  the  stat- 
ute providing  for  an  appraisement  can- 
not, on  any  pretext  whatever,  be  dis- 
pensed with  by  agreement  of  parties. 
Pentz  v.  Rooker,  1  Lehigh  Val.  L.  B. 
(Pa.)  151,  152  (affirmed  in  Pearsons 
Appeal,  2  Mona.  (Pa.J  678)  holding 
that  an  agreement  to  waive  the  ap- 
praisement required  by  Act,  1849,  U> 
was  absolutely  void.  . 

Appeal  From  Appraisement.— in itne 
absence  of  a  statutory  provision  there- 
for, no  appeal  or  review  lies  from  tne 
action  of  the  appraisers;  their  valua- 
tion being  conclusive  in  the  absence  oi 
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cer  making  such  levy"  shall  summon  the  appraisers,  a  constable  t» 
whom  an  execution  from  a  justice  court  has  been  delivered  may  summon 
the  appraisers.11  The  acts  required  of  the  levying  officer  are  ministerial, 
not  judicial.12  He  has  no  discretion  to  do  or  not  to  do  it.13  An  ap- 
praisement is  unnecessary  in  certain  cases,  however,  as  where  the  levy 
is  upon  a  judgment  for  the  purchase  price,  of  property,  and  the  statute 
gives  no  exemption  against  same,14  or  the  property  levied  upon  is  not 
subject  to  judicial  process,15  or  where  the  property  levied  upon  is  speci- 
fically exempt,18  where  debts  and  wages  are  garnisheed,17  where  the 
debtor  elects  his  exemption  in  money,18  or  where  the  right  of  exemption 
is  claimed  in  a  pleading  in  court.18 

Where  an  appraisement  is  required  neither  the  delay  of  the  officer  in 
causing  the  same  to  be  made,20  nor  his  failure  to  perform  his  duty  in 


fraud  or  collusion.  Levi  v.  Groves,  7 
Qhio  I>ec.  (Reprint)  508.  Compare 
Sleeper  v.  Nicholson,  1  Phila.  (Pa.)  348; 
holding  that  where  an  appraisement  is 
so  much  below  the  real  market  value  of 
the  property,  that  the  court  has  the 
power  to  set  aside  the  appraisement,  by 
analogy  to  the  courts'  powers  of  super- 
Vision  over  inquests  of  condemnation. 

11.  McAuley  v.  Morris,  101  N.  0. 
369,  7  S.  E.  883. 

12.  Pudney  v.  Burkhart,  62  Ind.  179, 
182. 

13.  I14. — Over  v.  Shannon,  91  Ind. 
99;  Pudney  v.  Burkhart,  62  Ind.  179. 
Mo. — State  v.  Harrington,  33  Mo.  App. 
476.    Meb^-State    v.    Cunningham,    6 

Neb.  90. 

14.  Hill  v.  Johnston,  29  Pa.  362,  364, 
(under  Act,  1849,  §3,  P.  L.  533) ;  Scott 
v.  Kerlin,  1  Del.  Co.  Ct.  (Pa.)  545,  547, 
(wherein  the  levy  was  on  a  purchase 
money  judgment). 

15.  Jones  v.  Motley,  78  Ala.  370, 
holding  a  liquor  license  a  mere  personal 
privilege  not  transferable  or  vendible 
and  not  property,  and  hence  could  not 
be  estimated  as  property  for  the  pur- 
pose of  reducing  the  exemptions  claimed 
by  the  debtor.  - 

16.  Howard  v.  Eugland,  35  Minn. 
388  29  N.  W.  63;  Johnson  v.  Bartek,  56 
Neb.  422,  426,  76  N.  W.  878.    See  also 

ioTw*"  Smith' 10  Ky'  L'  Bep*  665' 

17.  State  v.  Barada,  57  Mo.  562,  565. 
loir  eterman's  Appeal,  76  Pa.  116, 
"0;  Larnson's  Appeal,  36  Pa.  130. 
Bee  Forst  v.  Lees,  36  Pa.  Super.   653. 

An  appraisement  is  not  needed  in 
sum  case,  since  to  appraise  money  is 
miy  to  count  it,  and  the  counting  an- 
swers aU  the  purposes  of  it.  Peter- 
it 


man's  Appeal,  76  Pa.   116;  Larrison's 
Appeal,  36  Pa.  130. 

19.  Coppage  v.  Gregg,  1  Ind.  App. 
112,  27  N.  E.  570,  wherein  claim  sued 
upon  was  claimed  as  exempt  as  against 
set  off  set  up  by  defendant. 

Though  the  statute  of  Indiana  points 
out  the  mode  of  appraising  property,  it 
has  reference  to  cases  where  the  sched- 
ules are  left  with  the  officers  of  the 
law,  who  have  in  their  hands  execu- 
tions, or  other  writs  against  the  prop- 
erty. And  when  the  right  of  exemp- 
tion is  claimed  in  a  pleading  in  court, 
it  is  only  necessary  that  the  party  who 
pleads  exemption  should  file  a  state- 
ment substantially  complying  with  the 
requirement  of  the  statute  in  a  sched- 
ule, and  to  show  further  that  all  the 
property  of  such  debtor  does  not  ex- 
ceed the  statutory  amount  in  value.  It 
then  becomes  a  fact  in  issue  what  is 
the  correct  value  of  such  property; 
which  fact  must  be  proved  by  the  party 
having  the  burden,  the  same  as  any 
other  fact  in  the  case.  '  Coppage  v. 
Gregg,  1  Ind.  App.  112,  117,  27  N.  E. 
570. 

20.  Coleman's  Appeal,  103  Pa.  366, 
368. 

Though  the  law  does  not  provide  for 
another  appraisement  where  there  has 
been  informal  and  irregular  action,  and 
it  is  silent  as  to  what  steps  the  debtor 
shall  take  to  protect  himself,  in  the 
event  of  a  substantial  failure  by  the 
officer  to  comply  with  its  terms,  it  is 
obvious  that  in  such  ease  the  debtor 
may  regard  the  whole  proceeding  as  a 
nullity  and  may  recover  his  property 
by  the  appropriate  remedy  of  replevin. 
Smith  v.  Dauel,  29  HI.  App.  290,  293. 

When  the  appraisement  is  requested 
by  the  debtor,  but  is  unduly  postponed 
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this  regard,21  deprive  the  debtor  of  the  right  to  his  exemption.22 
2.  Necessity  of  Demand  for.  —  In  most  jurisdictions  it  is  not  nec- 
essary that  the  debtor  should  demand  an,appraisement,23  since  it  is  held 
to  be  the  duty  of  the  officer  to  make  the  appraisement  without  it.24 
Under  other  statutes  an  appraisement  is  required  only  upon  demand  of 
the  creditor,25  and  if  he  does  not  demand  an  appraisement  under  such 
statutes  the  debtor  is  entitled  to  a  release  of  the  property  claimed  as 
exempt.26 


by  the  officer,  the  debtor  is  not  bound 
to  resort  to  an  action  against  him 
'(Coleman's  Appeal,  103  Pa.  366,  368), 
but  may  claim  the  exemption  to  which 
he  is  entitled  out  of  the  fund  produced 
by  a  sale  of  the  property.  Coleman's 
Appeal,  supra;  Seibert's  Appeal,  73  Pa. 
359.  If,  however,  the  appraisement 
be  entirely  omitted,  the  remedy  is 
solely  against  the  officer.  Nyman's 
Appeal,  71  Pa.  447,  449;  Kershner  v. 
Miller,  2  Woodw.  (Pa.)  51,  52;  Mark's 
Appeal,  34  Pa.  36,  37;  Hammer  V. 
Freese,  19  Pa.  255,  257;  Pentz  v. 
Booker,  1  Lehigh  Val.  L.  R.  (Pa.)  151. 
See  Seibert's  Appeal,  73  Pa.  359,  361. 

21.  Bender  v.  Bame,  40  Neb.  521,  69 
N.  W.  105;  Hill  v.  Johnston,  29  Pa. 
362  (holding  that  ihe  want  of  an  ap- 
praisement will  not  debar  the  debtor 
from  claiming  the  benefit  of  the  exemp- 
tion out  of  the  proceeds  of  the  sale,  as 
against  judgments  and  liens  subject  to 
its  provisions). 

22.  As  to  compelling  appraisement 
see  infra,  II,  N,  3,  b,   (II). 

23.  Ark. — Garrett  Bros.  v.  Wade,  46 
Ark.  493.  Mich.— Hutchinson  v.  Whit- 
more,  90  Mich.  255,  51  N.  W.  451; 
Michels  v.  Stork,  44  Mich.  2,  5  N.  W. 
1034.  Mo. — State  v,  Harrington,  33  Mo. 
App.  476,  482.  ,  Neb.— Smith  v.  Johnson, 
43  Neb.  754,  764,  62  N.  W.  217;  Bender 
v.  Bame,  40  Neb.  521,  59  N.  W.  105. 
S.  D.— Paddock  v.  Balgord,  2  S.  D. 
100,  126,  48  N.  W.  840. 

In  North  Carolina,  under  the  statute 
(Code,  §507,  providing  for  an  appraise- 
ment upon  demand),  it  is  held  that  the 
duty  of  appraisement  rests  upon  the 
officer,  when  the  debtor  "shall  demand 
that  the  property  be  exempt  from 
sale."  McAuley  v.  Morris,  101  N.  C. 
369.  372,  7  S.  E.   883. 

Under  the  Pennsylvania  statute  (Act 
of  April  9,  1849,  P.  L.  533),  the  officer 
"shall,  if  requested  by  the  debtor," 
summon  appraisers,  who  shall  appraise 
the  property,  which  the  debtor  elects 
to  claim  under  the  act.    Cornm&n's  Ap- 

Vol.  XI 


peal,  90  Pa.  254,  256;  Miller's  Appeal, 
16  Pa.  300;  Dieffenderfer  «  Fisher,  3 
Grant's  Cas.  30,  31;  Line's  Appeal,  2 
Grant's  Cas.  197,  198;  Wisser  v.  Wisser, 
8  Pa.  Dist.  673.  See  MeCloskey  v. 
Moulder,  8  Pa.  Co.  <Ct.  156,  158.  The 
time  for  making  the  demand  of  ap- 
praisement is  the  same  as  that  for 
claiming  the  benefit  of  the  exemption 
laws.  See  Dieffenderfer  v.  Fisher,  3 
Grant's  Cas.  30,  31;  supra,  II,  E>,  4. 
The  rule  obtains  that  it  must  be  made 
upon  each  particular  execution.  Kraii' 
ter's  Estate,  150  Pa.  47,  24  Atl.  603; 
Line's  Appeal,  2'  Grant's  Cas,  197; 
Wisser  v.  Wisser,  supra.  See  supra,. H, 
E,  4.  If  a  debtor  disclaims  title  to  a 
particular  article  .of  property,  however, 
he  has  no  right  to  demand  an  appraise- 
ment, the  act  of  disclaimer  condemning 
it.  Gilleland  v.  Bhoads,  34  Pa.  187, 189. 
In  Wisconsin,  the  statute,  1898, 
§  2982a,  provides  for  an  appraisement 
upon  request  of  debtor  or  his  wife, 
which  differentiates  it  from  the  Michi- 
gan statute,  upon  which  it  is  otherwise 
based.  Stern  v.  Riches",  111  Wis.  591, 
596,  87  N.  W.  555. 

24.  Hutchinson  v.  Whitmore,  90 
Mich.  255,  51  N.  W.  451;  Michels  «. 
Stork,  44  Mich.  2,  5  N.  W.  1034;  Pad- 
dock v.  Balgord,  2  S.  D.  100,  106,  48 
N.  W.   840. 

Refusal  on  Ground  of  Perjury  in  Affi- 
davit to  Schedule.— When  a  claim  for 
exemption  is  made  substantially  in  ac- 
cordance with  the  statute,  and  the 
schedule  is  sworn  to  as  the  statute  re- 
quires, the  sheriff  cannot  refuse  to  ap- 
praise the  property  on  the  ground  ot 
perjury  in  the  affidavit.  Over  v.  Shan- 
non, 91  Ind.  99,  102. 

25.  State  ex  rel.  MeKee  v.  McNeill, 
58  Wash.  47,  107  Pac.  1028;  American 
Paper  Co.  v.  Sullivan,  34  Wash.  391,  75 
Pac.  991;  Mikkleson  v.  Parker,  3  Wash. 
Ter.  527,  19  Pac.  31. 

26.  American  Paper  Co.  v.  Sullivan, 
34  Wash.  391,  75  Pac.  991;  Messenger 
v.  Murphy,  33  Wash.  353,  74  Pac.  480, 
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3.  Time,  Place  and  Conduct  of  Appraisement.  —  The  statutes  gen- 
erally specify  the  time  when  the  appraisement  should  be  made.27  If 
the  statute  provides  that  after  filing  a  schedule  the  officer  shall  ' '  there- 
upon" summon  appraisers,  they  must  be  appointed  without  delay,28  as 
soon  as  it  can  reasonably  be  done.29  Most  statutes  providing  for  an 
appraisement  contemplate  that  the  property  shall  be  present  when  the 
appraisement  is  made.30  The  appraisal  must  be  conducted  publicly,31 
and  the  plaintiff  in  execution,  by  himself,  or  attorney,  is  entitled  to  be 
present  at  the  making  thereof.32  Such  appraisement  must  be  made 
where  the  goods  are  found  except  in  extraordinary  circumstances,33 
they  cannot  be  removed  even  for  the  purpose  of  appraisement;  when 
the  appraisal  can  be  made  as  well  where  they  are.34 

Notice  of  the  time  and  place  of  the  appraisement  should  be  given  to 
the  debtor  under  some  statutes,33  as  well  as  to  the  plaintiff  in  execu- 
tion.86 

4.  The  Appraisers.  —  a.  How  Appointed.  —  Some  statutes  require 
that  the  appraisers  be  appointed  by  the  justice  or  clerk  of  court  from 


State  ex  rel.  Hill  v.  Gardner,  32  Wash. 
550,  73  Pae.  690,  98  Am.  St.  Rep.  858. 

27.  Fla— Code,  1906,  §2525  (pro- 
viding for  an  appraisal  after  inven- 
tory); Camp  v.  Mullen,  46  Pla.  498, 
35  So.  399  (under  Eev.  St.,  1892, 
§2003).  Ind.— Barkley  v.  Mahon,  95 
Ind.  101,  107;  Doueh  v.  Rahner,  61  Ind. 
64,  68.  Md.— State  v.  Boulden,  57  Md. 
314,  319,  holding  that  appraisement 
should  be  made  after  the  claim  and  sel- 
ection. Mich. — Comp.  Laws,  1897, 
§10325  (providing  for  an  appraisement 
immediately  following  the  levy); 
Hutchinson  v.  Whitmore,  90  Mich.  255, 
262,  51  N.  W.  451;  Michels  v.  Stark,  44 
Mich.  2,  5  N.  W.  1034.  Mo.— Parketon 
«.  Pugsley,  142  Mo.  App.  537,  550,  121 
S.  W.  789,  under  a  statute  (Rev.  St., 
1899,  §3163),  providing  for  appraise- 
ment following  the  selection  of  the  ex- 
empt property. 

When  a  statute  provides  that  the 
debtor  shall  make  his  selection,  after 
Which  the  officer  shall  summon  the  ap- 
praisers, since  the  appraisers  are  to 
give  judgment  upon  the  property 
chosen  by  the  debtor,  until  its  selec- 
tion, the  statute  providing  for  an  ap- 
praisement is  without  influence.   Parke- 

121  S.  Wg78T  142  M°'  APP"  537'  55°' 
28.  Smith  v.  Dauel,  29  111.  App.  290. 
■«>.    Smith  v.  Dauel,  29  111.  App.  290; 

TuUis  v.  Orthwein,  5  Minn.  377 

9Q9  V    ?mith   V-  I>aUe1'   29   I1L    APP-    290> 

Zl  V™™11  some  of  the  property  in 
que  hon  had  never  been  seen  by  one 
oi  tie  appraisers,  and   the   other   two 


had  not  examined  it);  Menzie  v.  Kelly, 
8  111.  App.  259. 

•If  the  appraisement  is  not  made  in 
the  presence  of  the  property,  without 
any  fault  on  the  part  of  the  debtor, 
lie  may  complain  if  he  has  been  in  any- 
wise injured  by  it.  Smith  v.  Dauel,  29 
111.  App.  290,  293. 

31.  Huddy  v.  Sproule,  4  Phila.  (Pa.) 
353. 

32.— Halle  v.  Felsinger,  19  Pa.  Co.  Ct. 
330;  Huddy  v.  Sproule,  4  Phila.  (Pa.) 
353;  Ruhl  v.  Crawford,  13  W.  N.  C. 
(Pa.)  13;  Rosenthal  v.  Leberman,  13 
W.  N.  C.  550. 

33.  HI.— Smith  v.  Dauel,  29  111.  App. 
290,  293;  Menzie  v.  Kelly,  8  111.  App. 
259.  Mich. — Vanderhorst  v.  Bacon,  38 
Mich.  669.  Wis.— See  Stern  v.  Riches, 
111  Wis.  591,  596,  87  N.  W.  555. 

An  appraisement  in  the  absence  of 
part  of  the  scheduled,  property  is  in- 
valid. The  whole .  appraisement  may  be 
disregarded.  Smith  v.  Dauel,  29  111. 
App.  290. 

34.  Vanderhorst  v.  Bacon,  38  Mich. 
669,  673. 

35.  Loring  v.  Wittich,  16  Fla.  498, 
506,  under  Acts,  1869,  ch.  1715,  §7. 

36.  Halle  v.  Pelsinger,  19  Pa.  Co. 
Ct.  330,  333 ;  Huddy  v.  Sproule,  4  Phila. 
(Pa.)  353;  Ruhl  v.  Crawford,  13  W.  N. 
C.  (Pa.)  13;  Rosenthal  v.  Leberman  13 
W.   N.   C.    (Pa.)    550. 

An  appraisement  made  without  not- 
ice to  the  plaintiff  in  the  execution  or 
his  attorney  will  be  set  aside.  Rosen- 
thal v.  Leberman,  13  W.  N.  C.  (Pa.) 
550. 
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which  the  process  issued,37  while  others  provide  for  appointment  by 
the  levying  officer.38  Still  other  statutes  provide  for  the  appointment 
of  one  appraiser  by  each,  the  execution  plaintiff  and  the  debtor,  a  third 
one  to  be  appointed  by  these  two,39  and  if  either  party  fails  to  select  an 
appraiser,40  or  in  case  the  two  first  appointed  are  unable  to  agree  upon 
a  third  one,41  or  in  ease  the  one  so  selected  be  not  qualified,42  the  ap- 
pointment is  made  by  the  officer  holding  the  execution.13  The  appraise- 
ment should  show  by  whom  the  appraisers  are  appointed,44  for  if  they 
are  not  legally  appointed  such  appraisement  is  not  evidence  of  any- 
thing.45 

b.    Number  of  Appraisers.  —  Statutes  sometimes  prescribe  the  num- 
ber of  appraisers  which  are  required,*0  and  in  such  case,  an  appraise- 
ment by  a  number  less  than  that  prescribed  is  invalid.47 
-  e.     Who  May  Be  An  Appraiser.  —  As  a  general  rule  no  interested 
party  can  be  made  an  appraiser.48    Accordingly  it  has  been  held  that 

Noyes  v.  Belding,  5  S.  D.  603,  615,  59 
N.  W.  1069  (under  C.  L.,  §5131). 

40.  Kelley  v.  MeFadden,  80  Ind.  536, 
539;  Paddook  v.  Balgord,  2  S.  D.  100, 
48  N.  W.  840. 

41.  S.  D.  Code  Civ.  Proc,  1910, 
i356;  Noyes  v.  Belding,  5  S.  D.  603,  615, 
59  N.  W.  1069  "(Comp.  Laws,  §5131). 

42.  Slaughter  v.  Detiney,  10  Ind.  103, 
105. 

43.  Kelley  v.  MeFadden,  80  Ind.  53ft, 
539;  Slaughter  v.  Detiney,  10  Ind.  103, 
105;  Noyes  v.  Belding,  5  S.  D.  603,  615, 
59  N.  W.  1069. 

44.  -  Ehle  v.  Deitz,  32  111.  App.  547, 
553. 

45. 
553. 

46.  See  the  statutes  of  the  various 
states  and  the  following  eases:  Hel. 
State  ex  rel.  Metz  r.  Cunningham,  6 
Neb.  90,  92  •  (.citing  People  v.  MeClay,  2 
Neb.  7,  8)  under  Code  Civ.  Proc,  §522, 
requiring  three  free-holders  of  the1 
county.  N.  C— McAuley  v.  Morris,  101 
N.  C.  369,  7  S.  E.  8S3,  under  Code,  §507, 
providing  for  three  appraisers."  Pa- 
Act,  1849,  §1,  P.  L.  533,  providing  for 
three  appraisers.  See  Miller  s  Ap- 
peal, 16  Pa.  300,  303. 

,  47.  Johnson  v.  Bartek,  54  Neb.  787, 
75  N.  "W.  55  (under  Code  Civ.  Proc,, 
5522),  holding  that  the  appointment  of 
two  appraisers  (three  being  required; 
was  insufficient,  the  provisions  of  tne 
statute  being  mandatory, '  and  attordea 
the  officer  no  protection  m  refUMS 
and-  surrendering  the  property  to  tne 
judgment  debtor. 

48.     See  infra,  this  section. 

In  Missouri,  the  statute  provides  that 


37.  Kirby's  Dig.  (Ark.),  1904, 
§3909;  Parham  v.  MeMurray,  32  Ark. 
261,  269. 

38.  Fla.— Code,  1906,  §2525;  Camp  v. 
Mullen,  46  Fla.  498,  35  So.  399,  400  (un- 
der Rev.  St.,  1892,  §2003);  Doring  v. 
Wittich,.  16  Fla.  498,  506  (under  Acts, 
1869,  oh.  1715,  §7).  111.— Hurd's  Bev. 
St.,  1909,  ch.  52,  §14;  Lansden  v.  Hamp- 
ton, 38  111.  App.  115,  119;  Smith  v. 
Dauel,  29  111.  App.  290,  292.  Md. 
State  v.  Boulden,  57  Md.  314,  319.  Mo. 
State  v.  Harrington,  33  Mo.  App.  476, 
V4S1.     Neb. — Johnson  v.  Bartek,  54  Neb. 

787,  75  N.  W.  55  (under  Code  Civ. 
Proc,  §522);  Daley  v.  Peters,  47  Neb. 
848,  855,  66  N.  W. '  862,  (reviewing 
cases  in  Nebraska).  N.  O. — McAuley 
v.  Morris,  101  N.  C.  369,  7  S.  E.  883, 
under  Code,  §507.  Pa. — Krauter's 
Estate,  150- Pa.  47,  50,  24  Atl.  603  (un- 
der Act,  1849,  §1,  P.  L.  533);  Corn- 
man's  Appeal,  90  Pa.  254,  256;  Peter- 
man's  Appeal,  76  Pa.  116,  120.  See 
Miller's  Appeal,  16  Pa.  300,  303. 

In  Pennsylvania,  it  is  held  that  the 
appraisement  provided  for  in  the  stat- 
ute (Act,  1849,  §1,  P.  L.  533),  can  be 
made  only  by  appraisers  chosen  by  the 
officer  in  charge  of  the  execution. 
Peterman's  Appeal,  76  Pa.  116,  120. 

A  constable  has  authority  to  summon 
the  appraisers,  and  administer  to  them 
the  proper  oath,  under  a  statute  (Code 
of  North  Carolina,  §507),  providing 
that  "the  sheriff  or  other  officer  mak- 
ing such  levy  shall  summon  three  ap- 
praisers," etc.  McAulay  v.  Morris,  101 
N.  C.  369,  7  S.  E.  883. 

39.  Burns'  Ann.  St.  (Ind.),  1908, 
§747;    a.    D.    Code    Civ.    Proc,    §356; 
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an  attorney  for  the  plaintiff  in  an  attachment  suit,4"  an  employe  in  the 
office  of  the  sheriff  making  the  levy  upon  the  property,50  and  persons 
connected  with  the  debtor,  either  by  blood  or  marriage,51  are  disquali- 
fied under  the  rule.  And  of  disinterested  persons,  those  with  knowledge 
of  the  value  of  the  subject-matter  of  the  appraisal  should  be  chosen.52 

d.  Duties  of  Appraisers.  —  It  is  the  duty  of  the  persons  appointed 
to  appraise  the  property  scheduled  as  exempt  to  ascertain  its  value.53 
They  are  authorized  and  required  only  to  fix  the  fair  value  of  what 
they  can  see,  and  at  what  they  can  ascertain  by  inspection  and  hand- 
ling."   They  have  no  authority  to  inquire  as  to  whether  the  property 


the  officer  shall  summon  "from  the 
neighborhood  three  disinterested  house- 
holders" to  appraise  the  property  ex- 
hibited to  them.  State  v.  Jungling,  116 
Mo.  162,  22  S.  W.  688;  Parketon  v. 
Pugsley,  142  Mo.  App.  537,  550,  121  S. 
W.  789  (under  St.,  1899,  §3163). 

In  Nebraska,  the  statute  (Code,  Civ. 
Proc,  §522),  specially  enjoins  that  the 
persons  called  as  appraisers  be  "dis- 
interested." State  ex  rel.  Metz  v. 
Cunningham,  6  Neb.  90;  People  v.  Me- 
Clay,  2  Neb.  7,  8. 

When  no  objection  is  made  to  the  in- 
competency of  an  appraiser,  no  pre- 
sumption of  incompetency  will  be  in- 
dulged in  on  appeal.  Kelley  v.  McPad- 
den,  80  Ind.  536. 

49.  Bayne  v.  Patterson,  40  Mich. 
658. 

50.  Levinite  v.  Chuya,  10  Kulp 
(Pa.)  264;  Posey  v.  Loutey,  12  Phila. 
(Pa.)  410.  See  Staples  v.  Wells,  2  W. 
N.  0.  (Pa.)  139. 

Beason. — The  sheriff  is,  as  it  were  a 
party  to  the  execution,  and  none  of  his 
employees  are  disinterested.  Posey  v. 
Loutey,  12  Phila.  (Pa.)  410. 

51.  Schaeffer  v.  Heine,  22  Pa.  Co. 
Ct.  133,  134  (setting-  aside  an  appraise- 
ment, where  one  of  appraisers  had  a 
son,  married  to  a  daughter  of  the  de- 
fendant in  execution) ;  First  Nat.  Bank 
u.Keen,  11  Pa.  Co.  Ct..  47  (setting 
aside  an  appraisement  by  appraisers, 
who  were  blood  relations  of  the 
debtor). 

-52.  See  Morris  v.  Town,  1  W.  N.  C. 
(Pa.)  51,  in  which  the  court  suggested 
that^  an,  appraisement  of  property  be- 
longing to  a  printer,  be  made  by  ' '  three 
master  printers." 

Assignment  for  Benefit  of  Creditors. 
Where  the  assignor,  in  an  assignment 
tor  the  benefit  of  his  .  creditors,  ex- 
-  cepts  from  the  assignment  his  exemp- 
7,  "|>htB  und«  the  law,  it  is  held 
mat. the  Pennsylvania    statute    (Act, 


1849,  §1,  P.  L.  533)  does  not  contem- 
plate, that  the  appraisement  provided 
for  therein,  shall  be  made  in  such  case, 
the  appraisement  being  made  in  such 
instance  by  the  appraisers  of  the  as- 
signed estate.  Peterman's  Appeal,  76 
Pa.  116,  120. 

53.  Ark.  —  Parham  v.  McMurray, 
32  Ark.  261.  Fla. — Loring  v.  Wittich, 
16  Ma.  498,  506  (Acts,  1869,  ch.  1715, 
§7).  111.— Moffett  v.  Sheehey,  52  111. 
App.  376,  citing  Pinlen  v.  Howard,  126 
111.  259,  18  N.  E.  560. 

An  appraisal  in  bulk  of  the  property 
scheduled  is  not  a  sufficient  compliance 
with  the  statute  (E.  S.  ch.  52,  §14) 
requiring  "a  fair  valuation  upon  each 
article  contained  in  said  schedule" 
(Moffett.  v.  Sheehey,  52  111.  App.  376, 
381),  but  this  fact  may  be  waived  by 
the  debtor  by  proceeding  with  his  sel- 
ection.    Moffett  v.   Sheehey,   supra. 

In  Pennsylvania,  where  the  statute 
(Act,  1849,  §3)  provides  that  a  debtor 
may  have  his  exemption  set  aside  to 
him  in  real  estate,  the  same  appraisers, 
provided  for  in  the  Act  (§1)  where  per- 
sonalty is  levied  upon,  are  to  deter- 
mine whether  the  real  estate  levied 
upon  can  be  divided  without  injury  to 
or  spoiling  the  whole.  Huf man's  Ap- 
peal, 81  Pa.  329,  331;  Scott  v.  Kerlin,  1 
Del.  Co.  Ct.  (Pa.)  545,  546.  See  Miller's 
Appeal,  16  Pa.  300,  303. 

54.  Moffett  v.  Sheehey,  52  111.  App. 
376,  382,  in  which  it  was  held  that 
"they  have  no  power  or  authority  to 
consider  and  adjust  equities  in  it  (the 
property)  between  the  execution  debtor 
and  third  parties,  to  ascertain  (as  in 
case  at  bar)  whether  a  "mortgage  was 
given  for  money  borrowed,  for  future 
advances,  or  for  indemnity  to  the  mort- 
gagee against  a  liability  which  might 
or  might  not  arise,  whether  there  was 
usury  in  it  and  how  much  had  been 
paid,  or  any  like  questions,"  since 
"these  are  beyond  their  fitness  as  well 
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is  subject  to  execution  or  not,55  or  to  adjust  equities  between  the  debtor 
and  third  parties.56 

e.  Oatk.  —  Some  statutes  require  that  the  appraisers  act  under 
oath,57  and  if  such  provision  is  not  complied  with  the  proceedings  may 
be  treated  as  a  nullity  by  the  creditors.58 

5.  Signing  and  Verification.  —  The  appraisement  is  generally 
signed  by  the  appraisers59  as  well  as  by  the  officer  appointing  them,60 
and  verified  by  oath.61 

6.  Return  of  Appraisers.  —  Under  statutes  providing  that  the  ap- 
praisers shall  set  apart  the  exemption  to  the  debtor  after  their  appraise- 
ment, it  is  required  that  a  return  be  made  by  them,  showing  the  prop- 
erty exempted  to  the  debtor,02  and  filed  with  the  clerk  of  a  specified 
court;63  but  the  fact  that  the  return  is  inadvertently  or  improperly 
made  to  the  wrong  court  does  not  render  the  appraisal  and  allotment 
void.64  Where  the  appraisement  is  of  the  property  demanded  by  the 
debtor  as  exempt,  and  that  set  aside  to  him  as  exempt  by  the  appraisers, 
the  return  must  contain  a  descriptive  list  of  the  property  set  off.65  A 
return  however  which  designates  the  property  set  apart,  with  sufficient 
certainty,  is  all  that  the  statute  requires.66 

7.  Amendment,  Correction,  and  Setting  Aside  of  Appraisement.  — 
If  the  debtor  has  any  objection  to  the  valuation  made  in  the  appraise- 


as  their  authority  to  determine"  as 
"they  do  not  affect  the  fair  value  of 
the  property." 

55.  Parham  v.  McMurray,  32  Ark. 
261,  267. 

56.  Moffett  v.  Sheehey,  52  III.  App. 
376. 

57.  McAuley  v.  Morris,  101  N.  0. 
369,  372,  7  S.  B.  883  (under  Code, 
§507):  Smoth  *.  Hunt,  68  N.  0.  482, 
484. 

The  sheriff  or  other  officer  charged 
■with  the  levy  shall  administer  the  oath 
and  this  authorizes  a  constable  to  whom 
an  execution  from  a  justice  court  has 
been  delivered  to  administer  the  oath. 
McAulay  v.  Morris,  101  N.  C.  369,  7 
S.  E.  883. 

58.  Smith  v.  Hunt,  68  N.  C.  482,  484. 

59.  Loring  v.  Wittich,  16  Fla.  498, 
506  (under  Fla.  Acts,  1869,  ch.  1715, 
§7). 

60.  Loring  v.  Wittich,  16  Ma.  498, 
506,  under  Fla.  Acts,  1869,  ch.  1715, 
§7. 

61.  Town  v.  Elmore,  38  Mich.  305, 
306. 

62.  McAuley  v.  Morris,  101  N.  C. 
369,  7  S.  E.  883. 

63.  McAuley  v.  Morris,  101  N.  O. 
369,  7  S.  E.  883,  holding  return  must 
be  docketed  in  superior  court  as  stat- 
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ute    provides   though   suit  in  justices 
court. 

64.  McAuley  v.  Morris,  101  N.  C. 
369,  7  S.  E.  883  (under  Code,  §§507, 
504)  providing  that  a  return  shall  be 
made  to  the  clerk  of  the  county  court 
in  which  the  appraisal  is  made,  since 
"steps  should  have  been  taken  in  such 
case  to  have  it  placed  in  the  proper 
office,"  where  "as  there  would  be  no 
judgment-roll  of  an  undoeketed  judg- 
ment of  a  Justice  of  the  Peace  in  the 
Superior  Court,  the  clerk  should  file  the 
return  of  the  appraisers  among  the 
judgment-rolls  in  his  office,  properly 
numbered  and  labeled,  and  make  a 
'minute  of  the  same,  entered  on  the 
judgment-docket,'  and  certify  a  copy 
of  it  to  the  Register  of  Deeds,  as  in 
and  for  the  like  purposes  as  in  other 

C£LS(?S 

65.  Smith  v.  Hunt,  68  N.  C.  482,  484, 
holding  a  list  in  general  terms  defect- 
ive and  not  binding  upon  a  creditor. 

66.  Kay  v.  Thornton,  95  N.  C.  571, 
holding  a  return  sufficiently  descriptive, 
which  listed  all  the  household  and 
kitchen  furniture,  all  the  bedding,  all 
the  table  ware,  all  the  garden  utensils, 
and  all  the  silver,  and  estimating  ana 
assessing  them  in  the  aggregate,  the 
other  articles  being  specifically  enum- 
erated and  the  value  attached  to  eacn. 
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meat,67  or  deems  that  it  is  not  in  accordance  with  the  statutory  provis- 
ions, the  debtor  must  object  to  same  and  have  the  appraisement  cor- 
rected;68 and  if  he  does  not  object  to  same,  he  waives  its  imperfections 
and  will  be  precluded  from  objecting  to  the  appraisement  thereafter.6" 

Setting  Aside  Appraisement.  —  The  court  has  the  power  to  set  aside  for 
cause  an  appraisement  under  the  exemption  law70  as  where  the  appraise- 
ment is  not  publicly  conducted,71  where  the  appraised  value  is  far  below 
the  market  value,72  where  an  officer  mistakenly  or  wrongfully  allows  an 
appraisement,73  or  where  the  appraisement,  has  been  secured  despite  an 
act  of  waiver  on  the  part  of  the  debtor.74 

8.  Effect  of  Appraisement.  —  While  the  appraisement  of  property 
claimed  as  exempt  does  not  determine  the  question  of  its  liability  to  levy 
and  sale,75  where  the  statute  makes  no  provision  for  an  appeal  or  re- 
view therefrom,  unless  fraud  or  collusion  is  charged  in  reference  to  the 
appraisement,  it  is  conclusive  between  the  parties,76  and  the  debtor  must 
abide  by  it.TT 

I.  Contesting  the  Claim  of  Exemption  and  Heaping  Theeeon. 
1.    In  General.  —  In  the  case  of  a  recorded  declaration  or  schedule,  a 


67.  The  North  Carolina,  statute  re- 
quires written  objections  to  be  filed  with 
a  specified  court,  upon  which  an  issue 
is  made  up  and  tried  later  by  the  court. 
McAuley  v.  Morris,  101  N.  C.  369,  7 
S.  E.  883. 

Since  the  debtor  is  entitled  to  have 
his  exemption  ascertained  up  to  and 
just  before  the  process  is  executed  by 
a  sale,  "while  the  process  is  in  the 
officer's  hands  in  full  activity,  the  pre- 
liminary action  of  the  appraisers  is  not 
conclusive,  but  remains  in  fieri,  cap- 
able, at  their  instance,  under  the  call 
of  the  officer,  at  least,  of  correction  and 
amendment."  State  ex  ret  Pate  & 
Co.  9.  Harper,  94  N.  C.  23. 

68.  If  the  appraisement  does  not  en- 
able the  debtor  to  select  specific  art- 
icles at  an  appraised  value,  he  should 
have  it  corrected.  Moffet  v.  Sheehey, 
52  111.  App.  376,  381,  wherein  the 
schedule  did  not  detail  the  property 
owned  by  the  debtor  and  the  appraise- 
ment was  of  the  property  as  set  out 
a  the  schedule,  the  court  holding  that 
though  both  schedule  and  appraisement 
were  insufficient,  it  was  the  duty  of 
debtor  to  have  had  them  corrected,  fail- 
ing in  which,  he  waived  the  insuffi- 
ciency. 

69.  Moffett  v.  Sheehey,  52  111.  App. 

«  J°-  Huddy  v.  Sproule,  4  Phila.  (Pa.) 
w  n  See  Wilkins  v.  Rubincam,  15  W., 
N.  0.  (Pa.)  128.  ' 

71.   Huddy  v,  Sproule,  4  Phila.  (Pa.) 


72.  Sleeper  v.  Nicholson,  1  Phila. 
(Pa.)  348.;  Norris  v.  Town,  1  W.  N.  C. 
(Pa.)  51;  Halle  v.  Felsinger,  19  Pa.  Co. 
Ct.  330.  But  see  Norris  v.  Town,  1  W. 
N.  C.  (Pa.)  51,  wherein  the  court  re- 
fused to  set  aside  the  second  appraise- 
ment, though  the  debtor  offered  $500 
for  property  valued  by  the  appraisers 
at  $300. 

73.  '  Williamson  v.  Krumbhaar,  132 
Pa.  455,  461,  19  Atl.  281;  Seibert's  Ap- 
peal, 73  Pa.  '359,  361.  See  Tasker  v. 
Shelden,  115  Pa.  107,  7  Atl.  762. 

74.  Pierce  v.  Boaliek,  42  Pa.  Super. 
Ct.  218,  220,  in  which  the  debtor  was 
held  to  have  waived  her  right  by  con- 
cealing property,  but  an  appraisement 
had  nevertheless  been  made. 

75.  Christopher  v.  Bowden,  17  Pla. 
603,  605,  that  is  a  question  for  the 
court  to  determine. 

76.  Wood  v.  Bresnahan,  63  Mich. 
614,  30  N.  W.  206;  Levi  v.  Groves,  7 
Ohio  Dec.  (Reprint)  508. 

If,  however,  the  debtor  should  fail 
to  show  that  the  property  claimed,  re- 
gardless of  value,  was  exempt,  then 
the  question  would  be  open  to  proof 
other  than  the  appraisal,  for  the  law 
will  not  permit  a  debtor  to  replevy 
property  which  he  claims  to  be  exempt, 
which  is  not  in  fact  exempt,  and  obtain 
an  advantage  by  an  under-appraisal 
of  value.  Wood  v.  Bresnahan,  63  Mich. 
614,  30  N.  W.  206. 

77.  Levi  v.  Groves,  7  Ohio  Dee.  (Re- 
print) 508. 
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creditor  may  attack  the  exemption  at  any  time  on  the  ground  that  it  is 
invalid.78  If  exempt  property  is  attached,  the  claimant  may  move  to 
vacate  the  attachment  on  the  ground  that  the  property  attached  is  ex- 
empt,79 and  though  the  court  refuses  to  vacate  the  attachment  upon 
this  ground,  this  does  not  preclude  the  claimant  from  subsequently  as- 
serting his  exemption,80  either  against  the  execution  subsequently  is- 
sued upon  the  judgment,81  or  by  bringing  an  action  of  replevin  to  try 
the  question 82  Under  some  statutes  the  plaintiff,  if  the  debtor  presents 
a  claim  that  the  property  garnisheed  is  exempt,  may  take  issue  thereon 
and  try  such  issue  along  with  the  other  issues  in  the  case,83  while  other* 
statutes  provide  for  a  hearing  of  the  right  to  the  exemption  upon  affi- 
davits upon  motion.84 

■  Some  statutes  provide  for  a  statutory  contest85  of  the  claim  of  ex- 


78.  Piedmont,  etc.  Assn.  V.  Bryant, 
115  Ga.  417,  41  S.  E.  661.  See  also 
Branch  v.  Ford,  99  Ga.  761,  26  S.  E. 
759. 

It  is  not  necessary  that  one  should 
have  been  a  creditor  at  the  time  the 
exemption  was  sought  to  be  made,  in 
order  that  he  may  attack  the  exemp- 
tion. Piedmont,  etc.,  Assn.  v.  Bryant, 
115  Ga.  417,  41  8.  E.  661. 

The  creditors  of  an  insolvent  debtor 
may  contest  his  claim  to  have  his  ex- 
emption under  the  insolvent  law  set 
aside.  In  re  Baldwin,  71,  Cal.  74,  12 
Pac.  44. 

Under  Georgia  Civil  Code,  %  1895, 
§2836,  it  may  be  attacked  for  want  of 
sufficiency  and  fullness,  or  for  fraud 
of  any  kind.  Piedmont,  etc.,  Assn.  v. 
Bryant,  115  Ga.  417,  41  S.  E.  661; 
"Wood  v.  Collins,  111  Ga.  32,  34,  36  S.  E. 
423. 

79.  la.— See  Union  County  Inv.  Co. 
v.  Messix,  152  Iowa  412,  132  N.  W.  823 
(under  Code.  Supp.,  1907,  §3948); 
Hastings  v.  Phoenix,  59  Iowa  394;  Mc- 
Laren v.  Hall,  26  la.  297.  Kan. — Wat- 
son y.  Jackson,  24  Kan.  442.  N.  C. 
Gamble  v.  Bhyne  &  Davenport,  80  N. 
C.  183. 

80.  Watson  v.  Jackson,  24  Kan. 
442  (but  see  Cunningham  v.  Kan- 
sas City,  etc.  B.  Co.,  60  Kan.  268,  56 
Pac.  502,  under  statutes) ;  Gamble  V. 
Bhyne  &  Davenport,  80  N.  C.  183  (as 
attachment  is  provisional  remedy  only, 
and  defendant  may  claim  it  against  the 
execution) . 

81.  Gamble  v.  Bhyne  &  Davenport, 
80  N.  C.  183. 

82.  Watson  v.  Jackson,  24  Kan.  442. 

83.  Union  County  Inv.  Co.  v.  Mes- 
six, 152  Iowa  412,  132  N.  W.  823. 

Missouri. — A  justice  of  the  peace  has 
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no  jurisdiction  in  a  trial  upon  inter- 
rogatories and  answers  between  the 
plaintiff  in  execution  and  a  garnishee, 
to  determine  the  rights  of  the  debtor 
upon  his  claim  to  select  and  hold  the 
garnished  debt  as  exempt  from  execu- 
tion.   State  v.  Barada,  57  Mo.  562,  566. 

The  Mississippi  statutes  (Code,  1871, 
§2134)  gave  a  special  remedy  to  the 
debtor  to  retain  his  exempt  property 
taken  under  execution,  and  an  issue  was 
made  up  and  tried  in  the  court  to  which 
the  execution  was  returnable.  This 
remedy  was  not  exclusive  however. 
Boss  v.  Hawthorne,  55  Miss.  551. 

New  Mexico. — The  affidavit  claiming 
wages  as  exempt  is  not  conclusive. 
The  proper  practice  is  to  traverse  the 
affidavit  and  try  the  issue  thereon. 
New  Mex.  Nat.  Bank  v.  Brooks,  9  N. 
M.  113,  49  Pac.  947. 

84.  Cunningham  V\  Kansas  R.  Co., 
60  Kan.  268,  272,  56  Pac.  502,  as  to 
wages'. 

Befusal  of  justice  to  release  wages 
as  exempt  is  a  final  order  reviewable 
under  the  Kansas  statutes  by  the  dis- 
trict court.  Cunningham  v.  Kansas 
City,  etc.  B.  Co.,  60  Kan.  268,  56  Pac. 
502. 

85.  Ala.   Code,  1907,  §§4173,  4174. 

The  contestation  of  a  claim  of  ex- 
emption is  strictly  statutory  (Block  v. 
George,  70  Ala.  409,  411)  and  summary. 
Block  v.  George,  70  Ala.  409,  4tf. 
It  has  been  described  as  essentially  a 
suit,  in  which  the  plaintiff  in  the  pro- 
cess is  the  actor  (Block  v.  George,  83 
Ala.  178,  184;  McCrary  v.  Chase,  71 
Ala.  540),  and  of  which  the  levy  is 
the  institution,  when  the  claim  pre- 
cedes it  (Block  v.  George,  supra;  Mc- 
Crary v.  Chase  &  Co.,  71  Ala.  540),  and 
the   filing  of  the  claim  the  initiatory 
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emption  wherein  the  plaintiff  in  any  process86  may  attack  or  try  the 
sufficiency  or  right  of  a  claim  of  exemption87  whenever  the  claim  as  pre- 
sented is  defective,88  or  invalid  entirely,  or  in  part,89  or  is  excessive,90 
or  the  inventory  required  by  the  statute  is  incomplete.91 

Effect  of  Contest  or  Non-Contest. —  When  a  contest  has  been  inaugur- 
ated the  property  must  not  be  sold  by  the  officer  until  it  has  been  de- 
cided,92 though  the  lien  on  the  property  taken  under  the  levy  is  not  de- 
stroyed or  impaired  by  the  pendency  thereof.93  If  no  contest  be  filed 
by  the,  creditor  it  is  the  duty  of  the  officer  to  discharge  any  levy  which 
lie  has  made  under  an  execution  against  the  property  of  the  person 
claiming  the  exemption,94  and  if  the  property  is  personalty,  to  return 
it  to  the  debtor.95 

2.  When  and  Where  Contest  Made.  —  Statutes  in  most  states  re- 
quire that  the  contest  of  a  claim  of  exemption  be  filed  within  a  specified 
time.96   Where  the  statute  does  not  expressly  provide  in  what  office,  or 


step,  when  the  claim  is  not  made  un- 
til after  the  levy.  Wright  v.  Grab- 
felder  &  Co.,  74  Ala.  460. 

Though  the  mode  of  contest  depends 
somewhat  upon  the  proceeding  or  pro- 
cess under  which  it  is  sought  to  take 
the  property  elaimed  as  exempt  (Tons- 
mere  v.  Buckland,  88  Ala.  312,  .6  So. 
904),  the  eontest  must  be  determined 
upon  the  grounds  as  they  exist  at  the 
time  when  the  lien  attaches  to  the 
property  claimed  as  exempt,  since  the 
right  of  exemption  is  determinable  on 
the  state  of  facts  existing  at  that  time. 
Block  v.  George,  83  Ala.  178,  184,  4  So. 
836. 

Cumulative  to  Common  Law  Reme- 
dies—The statutory  contest  in  Ala- 
bama, for  the  determination  of  the 
rights  of  property  under  a  claim  of 
exemption,  is  held  to  be  merely  cumu- 
lative to  the  common  law  remedies  by 
trespass  against  the  levying  officer,  or 
trover  or  detinue,  against  him,  or  those 
claiming  under  him,  which  were  the 
proper  remedies  before  the  statute. 
Lehman  y.  Warren,  53  Ala.  535. 

86.  Either  in  person,  or  by  his  agent 
or  attorney.    Ala.  Code,  1907,   §§4173, 

87.  Ala.— Code,  1907,  §§4173,  4174; 
htraughn  v.  Eichards,  121  Ala.  611,  612, 
m  iV  I00'  Kennedy  v.  Smith,  99  Ala. 
m,  11  So.  665;  Decatur  Mercantile  Co. 
«■  Deford,  93  Ala.  347'  350,  9  So.  454; 
Lehman  p.  Warren,  53  Ala.  535. 

fill    oe  o    ghn  v-  Eichards,   121  Ala. 

tin,  70°- 

BiS6!  n aim  Suljstantially  Defective. 
XL  *wrge'  83  Ala-  178>  4  So.  836, 
Sffll  ?V  the  W  W  be  made 
without  first  contesting  the  claim. 


'  89.    Ala.  Code,  1907,  §4173. 

90.  Ala.  Code,  1907,  §4173. 

91.  Decatur  Mercantile  Co.  V.  De- 
ford,  93  Ala.  347,  350,  9  So.  454. 

Where  the  claimant  fails  to  file  the 
required  inventory  with  his  claim,  no 
contest  is  necessary,  since  in  such  case, 
no  valid  claim  has  been  presented.  Ess 
parte  Eedd,  73  Ala.  548,  549. 

92.  Mitchell  v.  Corbin,  91  Ala.  599, 
8  So.  810  (under  Code,  1886,  §2541); 
Block  v.  George,  83  Ala.  178,  185,  4 
So.  836. 

93.  Mitchell  v.  Corbin,  91  Ala.  599, 
8  So.  810. 

94.  Alabama  Code,  1907,  §4174; 
Johnson  v.  Collier,  161  Ala.  204,  49  So. 
761  (under  Code,  1896,  §2047);  Ken- 
nedy ■»."  Smith,  99  Ala.  83,  11  So.  665 
(which  was  an  action  against  a  sheriff 
for  discharging  a  levy,  where  the  at- 
torney of  the  execution  plaintiff  had 
written  the  officer  a  letter  insisting 
that  the  claim  of  exemption  on  the 
part  of  the  defendant  was  informal 
and  void,  and  the  court  held  that  the 
discharge  by  the  sheriff  was  justified, 
no  contest  being  filed) ;  Mitchell  v. 
Corbin,  91  Ala.  599,  8  So.  810;  Wright 
v.  Grabf elder,  74  Ala.  460,  462;  Block 
v.  Bragg.  68  Ala.  291,  294  (under  Code, 
1876,  §2834). 

95.  Ala.  Code,  1907,   §4173. 

96.  Thus  under  Alabama  Code  of 
1907,  §4174,  a  contest  of  a  claim  musfe 
be  filed  within  ten  days.  Block  v. 
Bragg,  68  Ala.  291,  under  Code,  1876, 
§2834.  See  Block  v.  George,  83  Ala. 
178,  4  So.  836. 

The  claim  must  be  made  within  the 
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■with  Avhat  officer,  the  affidavit  of  contest  shall  be  filed,  the  implication  is' 
that  it  should  be  filed  with  the  officer  whose  duty  it  is  to  execute  the 
process.97 

3.  Duty  of  Officer  Upon  Contest.  —  a.    To  Notify  Claimant  of  Con-  - 
test. — ."Upon  the  institution  of  the  contest  of  the  exemption,  some  stat- 
utes require  the  officer  to  notify  the  claimant  of  the  contest,08  unless  the 
claimant  waives  the  right  to  such  notice." 

b.  To  Return  Facts  of  Contest  to  Court.  —  Upon  the  filing  of  a  con- 
test of  the  claim  of  exemption,  it  is  the  duty  of  the  officer  to  return  the 
process  and  other  papers  to  the  court  to  which  the  process  is  returnable,1 
together  with  a  full  statement  of  the  facts.2 

4.  How  Contest  Inaugurated.  —  a.  In  General.  —  A  contest  of  a 
claim  of  exemption  is  inaugurated  in  some  states  by  the  filing,  by  the 
plaintiff  in  execution,  of  a  contesting  affidavit  with  the  officer  making 
the  levy.3    In  other  states  the  creditor  is  required  simply  to  file  his  ob- 


time  limited  by  the  statute  in  order 
to  proceed  against  an  officer  for  fail- 
ing to  make  money  out  of  property  on 
which  an  execution  has  been  levied,  and 
to  which  the  defendant  in  execution  has 
filed  a  claim  of  exemption.  Block  v. 
Bragg,  6S  Ala.  291. 

An  objection  first  made  in  an  appel- 
late court  is  too  late  (Weil  v.  Nevitt, 
18  Colo.  10,  31  Pac'  487  [wherein  ob- 
jection was  first  made  on  a  petition 
for  a  rehearing] ;  Bassett  v.  Inman,  7 
Colo.  270,  3  Pac.  383;  Darby  v.  Bouse, 
75  Md.  26,  22  Atl.  1110  [wherein  the 
objection  was  first  made  in  the  brief 
in  the  appellate  court]),  since  only 
matters  fairly  presented  before  the 
trial  court  <  are  reviewable  before  an 
appellate  court.  Weil  v.  Nevitt,  18  Colo. 
10,  17,  31  Pac  487. 

97.  Beckert  v.  Whitlock,  83  Ala. 
123,  128,  3  So.  545. 

98.  Ala.  Code,  1907,  §4174;  Bledsoe 
V.  Gary,  95  Ala.  70,  10  So.  502  (under 
Code,  1886,  §2522);  McAbee  v.  Parker, 
83  Ala.  169,  3  So.  521  (under  Code, 
1876,   §2836). 

The  claimant  need  not  defend  the 
contest,  until  he  has  received  notice 
of  it,  since  until  the  receipt  of  such 
notice,  by  levy  of  process  or  otherwise,, 
he  is  not  a  party  to  the  contest,  and 
the  law  protects  his  claim.  Bledsoe  V. 
Gary,  95  Ala.  70,  10  So.  502. 

Indorsement  Upon  Process. — When 
the  contest  goes  to  the  validity  of  a 
claim  of  exemption  in  part,  or  as  ex- 
cessive, the  substance  of  the  affidavit 
by  which  instituted  should  be  indorsed 
upon  the  process  (by  which  the  levy  is 
made.  Beckert  v.  Whitlock,  83  Ala. 
123,  3  So.  545. 
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99.  Bledsoe  v.  Gary,  95  Ala.  70,  10 
So.  502;  McAbee  v.  Parker,  83  Ala. 
169,  3  So.  521. 

Claimant's  appearing  and  filing  an  in- 
ventory demanded  of  him  upon  the  con- 
test was  held  a  waiver  of  the  notice, 
in  Bledsoe  v.  Gary,  95  Ala.  70,  10  So. 
502,  though  the  mere  notice  "to  file 
such  inventory  is  insufficient  to  supply 
the  want  of  the  notice-  which  is  re- 
quired to  make  the  defendant  a  party 
to  the  contest.'.' 

1.  Ala.  Code,  1907,  §4177;  Johnson 
v.  Collier,  161  Ala.  204,  49  So.  761  (un- 
der Code,  1896,  §2050);  Levy  &  Co.  V. 
Moog.  69  Ala.  63;  Block  v.  Bragg,  68 
Ala.  291. 

2.  Ala.  Code,  1907,  §4177;  Johnson 
v.  Collier,  161  Ala.  204,  49  So.  761; 
Levy  &  Co.  V.  Moog,  69  Ala.  63. 

3.  Ala.  Code,  1907,  §4173;  Tonsmere 
v.  Buckland,  88  Ala.  312,  6  So.  904; 
Beckert  v.  Whitlock,  83  Ala.  123,  3  So. 
545;  McAbee  v.  Parker,  83  Ala.  169.  3 
So.  521;  Block  v.  George,  70  Ala.  409, 
410;  Pilcher  v.  Chaffin,  3  Ala.  App.  660, 
57  So.  1014. 

Contents  of  Affidavit  of  Contest. 
When  the  claim  of  exemption  is  con- 
tested on  the  ground  that  it  is  invalid 
or  excessive,  the  affidavit  must  specify 
wherein  such  invalidity  or  excess  con- 
sists; and  if  the  claim  is  excessive,  also 
specify  the  property  alleged  to  be  in 
excess,  to  be,  in  all  cases,  the  last 
named  in  the  claim.  (Ala.  Code,  l»U'> 
§4173.  But  an  allegation  in  the  affi- 
davit of  contest  that  the  property  leyiett 
upon  and  claimed  as  exempt  is  not  mat' 
of  the  claimant  is  bad,  since  the  con- 
testant admits  the  ownership  ot  f» 
property  to  be  in  the  claimant,  when 
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jeetions  in  writing.*  But  where  the  creditors  of  an  insolvent  debtor  ap- 
pear for  the  purpose  of  objecting  to  the  allowance  of  a  claim  of  exemp- 
tion by  hini;  it  is  not  necessary  for  them  to  file  any  paper  setting  forth 
their  objections  to  the  allowance  of  the  claim.5 

b.  Bond.  —  Under  some  statutes  when  a  claim  of  exemption,  made 
before  a  levy,  is  contested,  it  is  required  that  the  person  contesting  the 
claim  give  a  bond  to  the  claimant  ;e  but  where  the  contest  is  of  a  claim, 
not  made  until  after  levy  no  bond  is  required  of  the  contesting  party.7 

c.  Issue  Upon  Contest  of  Claim.  —  Under  statutes  in  some  states  an 
issue  must  be  formed  upon  the  claim  of  exemption  and  the  affidavit  of 
contest  thereof,8  or  the  objections  filed  to  such  claim9  at  a  specified 
time.10  The  form  of  the  issue  is  a  matter  largely  in  the  discretion  of 
the  court  under  whose  direction  it  is  made  up.11 

5.  Trial  of  Contest.  —  a.  By  Whom  Heard.  —  The  statutes  some- 
times provide  that  the  issue  formed  upon  a  contest  or  hearing  of  a  claim 
or  issue  of  exemption  shall  be  tried  in  the  court  to  which  the  process  is 


he  levies  upon  it.  Kolsky  v.  Loveman, 
97  Ala.  543,  12  So.  720,  in  which  plain- 
tiff had  originally  sold  the  goods  at- 
tached therein  and  claimed  by  defend- 
ant as  'within  the  exemption. 

4.  Wood  v.  Collins,  111  Ga.  32,  34, 
36  S.  E.  423,  under  Code,  1895,   §2836. 

When  the  schedule  is  objected  to  for 
want  of  fullness  or  sufficiency,  the  ob- 
jection must  put  the  applicant  on  not- 
ice of  what  he  is  charged  with  having 
omitted,  describing  with  reasonable 
certainty  the  property  claimed  to  be 
omitted.  Wood  v.  Collins,  111  Ga.  32, 
34,  36  S.  E.  423.    ' 

The  objections  must  be  framed  so 
that  the  applicant  knows  exactly  what 
charge  he  has  to  meet,  and  the  ob- 
jector is  held  to  strict  proof  thereof, 
so  that  when  certain  articles  are  al- 
leged to  have  been  omitted  from  the 
schedule,  the  proof  is  properly  re- 
stricted to  such  items.  Wood  v.  Col- 
lins, 111  Ga.  32,  36  S.  E.  423. 

5.  In  re  Baldwin,  71  Cal.  74,  12  Pac. 

Accordingly  if  sueh  a  paper  be  filed, 
it  need  not  be  served  on  the  petitioner 
or  his  attorneys.  In  re  Baldwin,  71 
Cal.  74,  12  Pac.  44. 

ft ,  Ala.  Code,  1907,  §4173;  Kirby  v. 
Forbes,  141  Ala.  294,  37  So.  411  (un- 
der Code,  1896,  §2046) ;  Abbott,  Down- 
ing &  Co.  v.  Gillespy,  75  Ala.  180,  186; 
«?ghi  "•  Grabfelder  &  Co.,  74  Ala.  460, 
462;  Ex  parte  Bedd,  73  Ala.  548,  549; 
lotten  &  Bro.  v.  Sale  &  Co.,  72  Ala. 
*»»,  490  (under  Code,  1876,  §2830). 


7.  Ala.  Code,  1907,  §4174;  Tonsmere 
v.  Buekland,  88  Ala.  312,  6  So.  904 
(under  Code,  1886,  §2521);  Ex  parte 
Bedd,  73  Ala.  548. 

8.  Ala.  Code,  1907,  §4179;  Beckert 
v.  Whitlock,  83  Ala.  123,  3  So.  545  (un- 
der Code,  1876,  §2838) ;  Block  v.  George, 
70  Ala.  409,  410. 

The  provisions  of  the  statute  are  not 
mandatory,  since  thereunder  the  court 
cannot  direct  an  issue  to  be  made  up, 
unless  both  parties  appear.  If  either 
party  fails  to  appear,  no  issue  is  nec- 
essary, since  the  statute  declares  the 
consequences  in  such  a  case  (judgment 
by  default).  Beckert  v.  Whitlock,  83 
Ala.  123,  129,  3  So.  545. 

9.  Wood  v.  Collins,  111  Ga.  32,  35, 
36  S.   E.  423. 

10.  As  "at  the  first  term  of  the 
court  after  the  return  of  the  process, 
.  .  .  if  both  parties  appear."  Ala. 
Code,  1907,  §4179;  Beckert  v.  Whitlock, 
83  Ala.  123,  3  So.  545;  Block  v.  George, 
70  Ala.  409,  410  (under  Code,  1876, 
§2938). 

11.  Beckert  v.  Whitlock,  83  Ala.  123, 
130,  3  So.  545.  See  also  Trager  v. 
Eeibleman,  95  Ala.  60,  10  So.  213. 

It  is  not  intended  to  embarrass  the 
proceedings  '  by  formal  pleadings,  and 
therefore,  it  is  sufficient,  if  broad 
enough  to  admit  any  competent  evi- 
dence tending  to  show,  whether  the 
property  in  the  contest,  or  any  and 
what  part  of  it,  is  exempt  as  claimed. 
Beckert  v.  Whitlock,  83  Ala.  123,  130, 
3  So.  545. 
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returnable,12  or  in  which  the  proceeding  is  pending,13  in  the  same  man* 
ner  as  in  other  cases  triable  before  that  court.14  Where  the  claim  of  ex- 
emption is  made  in  garnishment  or  trustee  process,  the  question  as  to 
whether  or  not  the  property  is  exempt  is  a  proper  one  to  be  heard  by  the 
commissioner,15  or  by  the  court  or  a  referee,  as  in  a  creditor's  hill  at 
common  law.16" 

b.  Burden  of  Proof.  —  The  burden  is  on  the  party  contesting  a 
claim  of  exemption  to  show  that  the  claim  is  incorrect,17  that  the  value 
of  the  property  claimed  exceeds  the  amount  allowed  by  the  statute,18 
or  that  there  is  other  property  which  should  be  taken  into  account  in 
determining  the  right  to  the  claim.19 

c.  Verdict,  Judgment  and  Dismissal.  —  A  finding  of  "homestead" 
for  the  applicant  will  be  construed  to  mean  the  entire  realty  and  per- 
sonalty in  issue.20  A  judgment  rendered  upon  the  trial  of  an  issue 
formed  in  a  contest  is  conclusive  on  the  claimant  only  when  he  is  a 
party  to  the  contest,21  and  then,  only  of  the  right  to  the  claim  of  es- 


12.  Ala.  Code,  1907,  §4179;  Beckert 
v.  Whitlock,  83  Ala.  123,  129,  3  So. 
545  (under  Code,  1876,  §2838). 

In  Equity. — The  statutes  of  Alabama 
contain  no  special  provisions  for  the 
contest  of  a  right  of  exemption  in  a 
court  of  chancery.  Tonsmere  v.  Buck- 
land,  88  Ala.  312,  6  So.  904,  under  Code, 
1886.  But  under  Code,  1907,  §4179, 
however,  it  is  contemplated  that  there 
may  be  a  contest  in  a  chancery  court. 

13.  Union  County  Inv.  Co.  v.  Mes- 
six,  152  Iowa  412,  132  N    W.  823   (un- 

■  der  Code  Supp.,  1907,  §3948,  providing 
that  issue  upon  a  claim  of  exemption 
against  process  of  garnishment  is  .  tri- 
able in  garnishee  proceeding) ;  Cun- 
ningham v.  Kansas,  etc.  E.  Co.,  60  Kan. 
268,  56  Pac.  502  (under  Gen.  St.  1889, 
§4589,  providing  that  the  hearing  upon 
the  counter-affidavit  to  a  claim  of  ex- 
emption of  wages  should  be  had  in  the 
justice  or  district  court,  depending 
upon  which  court  the  action  was  pend- 
ing in). 

14.  Ala.  Code,  1907,  §4179;  Beckert 
v.  Whitlock,  83  Ala.  123,  129,  3  So.  545. 

Eight  To  Open  and  Close. — "Where  an 
application  for  an  exemption  of  per- 
sonalty is  objected  to  by  the  creditors 
of  the  applicant,  on  the  ground  of 
fraud,  on  the  trial  of  such  application 
and  the  objections  thereto,  the  object- 
ors were  entitled  to  the  opening  and 
conclusion.  McNally  v.  Mulherin,  79 
Ga.  614,  4  S.  E.  332. 

Trial  by  jury  in  probate  court  or  be- 
fore justice  is  provided  for  in  Ala- 
bama by  Code,  1907,  §4180.  In  the 
absence    of    statute,   however,   the   im- 
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paneling  of  a  jury  to  determine 
whether  a  party  is  entitled  to  the  bene- 
fit of  the  exemption  laws  is  not  con- 
templated. Swope  v.  Boss,  29.  Ark.  370, 
371;  New  Mexico  Nat.  Bank  v.  Brooks, 
9  N.  M.  113,  49  Pac.  947. 

15.  Rollins  v.  Allison,  59  Vt.  188,  10 
Atl.  201. 

16.  New  Mexico  Nat.  Bank  v. 
Brooks,  9  N.  M.  113,  126,  49  Pac.  947. 

17.  Kolsky  v.  Loveman,  97  Ala.  543, 
.12  So.  720;  Block  v.  George,  83  Ala. 
178,  4  So.  836  (under  Code,  1876, 
§2831) ;  Jones  v.  Motley,  78  Ala.  370, 
371;  Todd  v.  MeCravey's  Admr.,  77 
Ala.  468,  471;  Abbott,  Downing  &  Co. 
v.  Gillesoy,  75  Ala.  180. 

18.  Kolsky  v.  Loveman,  97  Ala.  543, 
12  So.  720. 

19.  Kolsky  v.  Loveman,  97  Ala.  543, 
12  So.  720.  , 

20.  Since  if  the  meaning  can  be  as- 
certained with  reasonable  certainty, 
verdicts  will  be  construed  so  as  to 
stand.     Brand  v.  Kennedy,  71  Ga.  707. 

21.  Troy  v.  Rogers,  116  Ala.  255,  260, 
22  -So.  486;  Boylston  v.  Rankin,  114  Ala. 
408,  414,  21  So.  995,  wherein  the  issue 
was  not  formed  by  the  claimant  en- 
titled to  the  exemption  and  the  con- 
testant, but  by  a  third  party,  whom  the 
court  held  not  entitled  to  the  prop- 
erty. .     ,     , 

The  sureties  on  the  forthcoming  bona 
given  by  the  plaintiff,  on  the  cost, 
though  not  strictly  parties  to  the 
cause,  are  bound  by  the  judgment  equal- 
ly with  their  principal,  no  fraud  or  col- 
lusion intervening.  Troy  v.  Rogers,  no 
Ala.  255,  22  So.  486. 
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emption  at  the  time  the  levy  is  made  and  the  claim  interposed.22  The 
statutes  sometimes  provide  that  if  either  the  claimant  or  the  contestant 
fails  to  appear  and  support  his  contention  in  the  contest,  a  judgment 
by  default  may  be  taken  against  him,23  or  that  if  the  contestant  fails  to 
appear,  the  contest  may  be  dismissed.24 

d.  Appeal  From  Judgment  Upon  Hearing.  —  Statutes  in  some  states 
provide  for  an  appeal  from  a  judgment  rendered  upon  a  hearing  of  a 
claim  of  exemption.25  They  sometimes  make  the  general  law  of  the  state 
controlling  appeals  applicable  thereto.26 

J.  Selecting  the  Exemption.  —  1.  Requirement  of  Selection. 
The  exemption  laws  in  most  all  of  the  states  provide  for  the  selection 
by  the  debtor  of  some  part,  if  not  of  all,  of  the  exemption  to  which  the 
debtor  is  entitled.27  "Where  the  statutes  or  constitutional  provisions 
exempt  a  given  amount  of  personal  property  to  be  selected  by  the  claim- 
ant,28 or  where  the  statutes  provide  for  an  exemption  to  be  selected  in  i 


22.  Block  v.  George,  83  Ala.  178, 
184,  4  So.  836. 

Order  Upon  Hearing  Res  Adjudicata. 
In  Kansas,  it  was  held  in  Cunningham 
v.  Kansas,  etc.  E.  Co.,  60  Kan.  268,  56 
Pac.  502,  that  under  the  statute  (Gen. 
St.,  1897,  ch.  95,  §509),  which  provided 
for  a  final  hearing,  upon  the  claim  of 
exemption  of  personal  earnings  of  the 
debtor,  the  order  or  conclusion  of  the 
justice  was,  res  adjudicata,  and  the  ex- 
emption could  not  be  contested  in  a 
subsequent  action  (distinguishing  Wat- 
son v.  Jackson,  24  Kan.  442  from  the 
nature  of  the  proceeding  and  the  stat- 
ute involved).  In  Watson  v.  Jackson, 
24  Kan.  442,  .443,  the  court  held  that 
the  order  of  the  court  upon  a  motion 
to  dissolve  an  attachment  on  the  ground 
that  the  property  was  exempt,  did  not 
prevent  the  debtor  from  maintaining 
replevin  therefor  (distinguishing  Urqu- 
hart  v.  Smith,  5  Kan.  447)  since  under 
the  motion  in  this  case  (a  motion  to 
dissolve  an  attachment)  only  the  truth 
of  the  affidavit  and  sufficiency  of  the 
attachment  was  involved,  and  the  rul- 
ing as  to  the  exemption  did  not  there- 
fore become  res  adjudicata. 

23.  Ala.  Code,  1907,  §4181;  McAbee 
*.  Parker,  83  Ala.  169,  3  So.  521  (under 
Code,  1876,  §2838). 

The  judgment  if  it  be  on  the  default 
of  the  contestant,  is  that  the  property 
of  the  claimant  shall  not  be  liable  to 
sale  under  the  process,  from  which  it 
is  claimed  as  exempt.  Ala.  Code,  1907, 
§4181;  McAbee  v.  Parker,  83  Ala.  168, 
3  So.  521.  ' 

a  24io„Elock  *•  George,  83  Ala.  178,  4 

00.    OOO. 

But  a  dismissal  of  a  contest,  without 


a  trial  upon  the  merits  can  have  no 
greater  effect  than  a  judgment  on  the 
contest.  It  does  not  preclude,  there- 
fore, a  subsequent  levy  and  sale,  no 
claim  being  again  interposed.  Block 
v.  George,  83  Ala.  178,  4  So.  836. 

25.  Kirby's  Dig.,  Ark.  §3908,  provid- 
ing for  an  appeal  to  the  circuit  court 
from  any  order  or  judgment  rendered 
by  a  justice  of  the  peace  upon  any 
hearing  of  a  claim  of  exemption.  FultZ 
v.  Castleberry,  81  Ark.  271,  99  S.  W. 
71.  See  Biggs  v.  Colby,  4  Ind.  Ter. 
382,  69  S.  W.  910,  under  Ind.  Ter.  Ann. 
St.,  1899,  §2121;  Manf.  Dig.  (Ark.) 
§3006. 

26.  Fultz  v.  Castleberry,  81  Ark. 
271,  99  S.  W.  7-1,  under  Kirby's  Dig., 
Ark.,   §2908. 

Where  the  general  law  provides  for 
an  appeal  bond,  in  order  that  the  ap- 
peal operate  as  a  supersedeas,  it  must 
be  'complied  with  in  the  case  of  an  ap- 
peal from  a  contest,  in  order  to  have 
the  same  effect.  Fultz  v.  Castleberry, 
81  Ark.  271,  273,  99  S.  W.  71,  in  which 
the  claimant  appealed  from  an  order 
dismissing  his  claim,  but  gave  no  bond, 
and  no  supersedeas  was  granted.  The 
sheriff  proceeded,  under  his  execution 
and  sold  the  property  claimed.  In  suit 
against  him,  it  was  held  that  as  exe- 
cution was  not  stayed,  the  officer  was 
not  liable.  See  generally  the  title 
"Supersedeas." 

27.  See  infra,  this  section. 

28.  Ala. — Bray  v.  Laird,  44  Ala.  295, 
297,  under  Const.,  art.  14,  §1.  Ark. 
Settles  v.  Bond,  49  Ark.  114,  4  S.  W. 
286,  under  Const:,  art.  9,  §2.  HI. 
Finlen  v.  Howard,  126  111.  259,  18  N. 
E.   560    (under  Eev.   St.,   ch.   52,    §§13, 
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>  lieu  cf  ,29  or  in  addition  to30  that  specifically  enumerated  as  exempt  or  for 
an  alternative  exemption,31  there  must  be  a  selection  by  the  proper  per- 
son in  order  that  the  property  claimed  may  take  on  the  character  of 
exempt  property.32  If  a  specific  number  of  articles  are  exempt,  and  a 
debtor  has  more  of  such  class  or  character  of  property  than  is  exempted 
under  the  law,  he  is  not  only  entitled,  but  generally  required  to  make  a 
selection  of  that  which  he  claims  as  exempt,33  unless  excused  from  doing 


14);  Moffett  v.  Sheehey,  52  HI.  App. 
376,  380;  Blair  v.  Barker,  4  111.  App. 
409,  414.  Miss. — Savings  Institution  v. 
Young,  87  Miss.  473,  482  (under  Code, 
1892,  §1971) ;  .  Bank  of  Gulfsport  v. 
O'Neal,  86  Miss.  45,  52,  38  So.  630. 
See  also  Berheim  v.  Andrews,  65  Miss. 
28,  33  3  So.  75.  N.  C— MoKeithen  v. 
Blue,  142  N.  C.  360,  55  S.  E.  285,  under 
Const.,  art.  10,  §1,  giving  an  exemption 
of  personal  property  to  an  amount  of 
$500,  "to  be  selected  by  the  owner 
thereof."  Ohio.— Frost  v.  Shaw,  3  Ohio 
St.  270,  274.  Vt.— Chamberlain  v. 
Whitney,  65  Vt.  488,  490,  27  Atl.  72 
(under  a  statute  exempting  one  two- 
horse-wagon,  or  one  one-horse-wagon, 
as  the  debtor  might  choose);  George  v. 
Bassett,  54  Vt.  217,  221;  Haskins  v. 
Bennett,  41  Vt.   698,   701. 

29,  Bank  of  Conception  v.  O'Don- 
nell,  3  56  Mo.  App.  212,  137  'S.  W.  30; 
Parketon  v.  Pugsley,  142  Mo.  App.  537, 
551,  121  S.  W.  789  (under  Rev.  St., 
1899,  §3162);  Wabash  By.  Co.  v.  Bow- 
ring,  103  Mo.  App.  158,  164,  77  S.  W. 
106;  Davis  v.  Williamson,  68  Mo.  307, 
310;  In  re  Kraus,  79  Ohio  St.  314,  87 
N.  E.  176  (under  Bev.  St.,  §5441,  pro- 
viding for  an  exemption  in  personalty 
in  lieu  of  a  homestead);  Close  v.  Sin- 
clair, 38  Ohio  St.  530. 

Where  debtor  parts  with  the  prop- 
erty, which  it  is  his  personal  privilege 
to  select  as  exempt,  he  parts  with  the 
right  to  select  and  make  it  exempt  in 
lieu  of  other  property.  The  selection 
cannot  be  made  after  he  has  sold  his 
property.  Bank  v.  O'Donnell,  156  Mo. 
App.  212,  215,  137  S.'W.  30. 

SO.  Colo. — Schwartz  v.  Birnbaum,  21 
Colo.  21,  39  Pac.  416;  Behymer  v.  Cook, 
5  Colo.  395,  399  (holding  that  a  selec- 
tion is  necessary  where  a  defendant 
.in  execution  or  attachment  is  entitled 
to  retain  other  articles  of  property 
amounting  to  a  specified  value,  than 
those  left  him  by  the  officer  as  exempt) ; 
Eisenberg  v.  Burchinell,  10  Colo.  App. 
457,  52  Pac.  220.  N.  D.— Rev.  Code, 
1905,  §7117;  Webster  v.  McGauvran,  8 
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N.  D.  274,  78  N.  W.  80;  Wagner  v.  Ol- 
son, 3  N.  D.  69,  54  N.  W.  286;  North- 
rop p.  Cross,  2  1ST.  D.  433,  51  N.  W. 
718.  S.  D.— Nelson  v.  Oium,  21  S.  D 
541,  114  N.  W.  691  (under  Code  Civ. 
Proe.,  §346) ;  Noyes  v.  Belding,  5  S.  D. 
603,  615,  59  N.  W.  1069. 

31.  Johnson  v.  Lang,  71  N.  H.  251, 
51  Atl.  908  (in  which  it  was  said  that 
"where  the  exemption  was  an  alter- 
native one  ...  a  duty  of  .  .  .  sel- 
ection rested  upon  the  debtor");  Davis 
v.  Webster,  59  N.  H.  471,  472  (under 
the  statute  [Laws,  1871,  ch.  30,  §1]  ex- 
empting "a  yoke  of  oxen  or  a  horse"); 
Howard  v.  Farr,  18  N.  H.  457. 

32.  The  law  contemplates  only  one 
selection,  and  this  must  embrace  all 
the  property  that  the  debtor  is  entitled 
to  as  exempt.  Johnson  v.  Larcade,  110 
111.  App.  611,  619,  wherein  it  was  held 
that  though  a  debtor  was  entitled  to 
select  as  exempt,  property  of  the  value 
of  $100,  and  in  addition  thereto  $300 
worth,  if  the  head  of  a  family,  resid- 
ing with  the  same,  this  did  not  mean 
that  he  was  authorized  to  make  two 
selections.  ' 

The  failure  of  the  officer  to  notify 
the  defendant  of  his  right  to  an  execu- 
tion, as  required  by  law,  "cannot  he 
taken  as  a  substitute  for  the  selection 
of  the  property  sold,"  in  order  to  ren- 
der the  officer  liable  for  selling  prop- 
erty which  was  exempt.  Davis  v.  Wil- 
liamson, 68  Mo.  App.  307,  311,  quoting 
Finley  v.  Barker,  110  Mo.  408,  20  S. 
W.   177. 

33.  As  when  he  has  a  greater  num- 
ber of  animals  (Ala.— Boss  v.  Hannah, 
18  Ala.  125,  127.  Cal.— Keybers  v.  Mc- 
Comber,  67  Cal.  395,  400,  7  Pac.  838; 
Borland  v.  O'Neal,  22  Cal.  504,  506 
[affirmed  in  Gavitt  v.  Doub,  23  Cal. 
781.  Kan.— Gardner  v.  King,  37  Kan. 
671,  15'  Pac.  920;  Bice  v.  Nolan,  33 
Kan.  28,  31,  5  Pac.  437.  Ky.-Wool- 
folk  «.  Lyons,  22  Ky.  L.  Rep.  918,  59 
S.  W.  21;  McGee  v.  Anderson,  1  a. 
Mon.  1S7,  36  Am.  Dec.  570;  Robinson  v. 
Myers,   3   Dana   441. '  Me.— Colson  ft 
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,34    If  the  debtor,  on  request,  refuses  to  elect  whether  he  will  retain 


so 


Wilson,  58  Me.  416.  Minn. — Anderson 
c.  Bge,  44  Minn.  216,  46  N.  W.  362. 
Nev.— Elder  v.  Williams,  16  Nev.  416. 
N.  Y.— Finnin  V.  Malloy,  1  Jones  &  S. 
382  Tenn. — Rogers  v.  Ayers,  119  Tenn. 
340,  104  S.  W.  521,  123  Am.  St.  Rep. 
725;  Clark  v.  Bond,  7  Baxt.  28;  Pyett 
«.  Rhea,  6  Heisk.  136;  State  v.  Hag- 
gard, 1  Humph..  390  [under  Acts,  1820, 
1827,  Caruther's  &  Nicholson's  Dig. 
533,  534,  expressly  conferring  the  right 
of  selection!.  Tex. — Fuller  v.  Sparks, 
39  Tex.  136,  138;  McClelland  v.  Bar- 
nard, 36  Tex.  Civ.  App.  118,  81  S.  W. 
591  [two  horses,  one  only  being  ex- 
empt]; Hall  v.  Miller,  21  Tex.  Civ. 
App.  336,  51  S.  W.  36  [under  Rev.  St., 
art.  24271.  Wash.  Ter. — Mikkleson  v. 
Parker,  3  Wash.  Ter.  527,  530,  19  Pac. 
31.  Wis.— Berge  v.  Kittleson,  133  Wis. 
664,  668,  114  N.  W.  125) ;  or  where  he 
has  property  which  exceeds  in  value 
( Ala.— Alley  v.  Daniel,  75  Ala.  403,  405. 
Fla.— Camp  ft  Mullen,  46  Fla.  498,  35 
So.  399  [under  Rev.  St.,  1892,  §2004] ; 
State  ft  Bowden,  18  Fla.  19,  21;  Phil- 
lips ft  Crichton,  17  Fla.  600/601;  Lor- 
ing  ft  Wittich,  16  Fla.  498,  506.  Ind. 
State  ft  Read,  94  Ind.  103,  104.  Kan. 
Rice  ft  Nolan,  33  Kan.  28,  5  Pac.  437. 
Me.— Bridgton  -e.  Lakin,  53  Me.  106, 
107;  Everett  v.  Herrin,  46  Me.  357, 
361.  Md.— Miles  v.  Slate-,  73  Md.  398, 
402,. 21  Atl.  51;  State  v.  Boulden,  57 
Md.  314,  318.  Mich.— Williams  v. 
Brown,  137  Mich.  569,  574,  100  N.  W. 
786  [under  Comp.  Laws,  1897,  §10326] ; 
Parker  ft  Canfield,  116  Mich.  94,  74  N. 
W.  296;  Hutchinson  v.  Whitmore,  90 
Mich.  255,  262,  51  N.  W.  451,  30  Am. 
•St.  Eep.  431;  McCoy  v.  Brennan,  61 
Mich.  362,  366,  28  N.  W.  129;  Stilson 
v.  Gibbs,  53  Mich.  280,  18  N.  W.  815; 
Mickels  ft  Stork,  44  Mich.  2,  5  N.  W. 
1034.  Minn.— Tullis  'v.  Orthwein,  5 
Minn.  377.  Net).— Johnson  v.  Bartek, 
56  Neb.  422,  76  N.  W.  878;  Bender  v. 
Bame,  40  Neb.  521,  59  N.  W.  105; 
Mann  ft  Welton,.  21  Neb.  541,  543,  32 
N.  W.  599.  -n,  Y._ Loekwood  v.  Young- 
love,  27  Barb.  505,  508;  Wilcox  v. 
Howe,  12  N.  Y.  Supp.  783,  784;  Brown 
».  Davis,  9  Hun  43,  45;  Finnin  v.  Mal- 
loy, 1  Jones  &  S.  382,  390.  Ore.— Thi- 
a^KVm  Lennoll>  39  Ore.  280,  64  Pac. 
«9  [wherein  the  court  said:  "The 
debtor  must  become  an  actor,  and,  in 
order  to  secure  the  benefit  of  the  stat- 
ute, must  by  timely  interposition  select 


and  reserve  such  (property)  as  he 
claims  to  be  exempt  .  .  ."].  Wis. 
Berge  v.  Kittleson,  133  Wis.  664,  6G8, 
114  N.  W.  125;  Wicker  v.  Comstock, 
52  Wis.  315,  319,  9  N.  W.  25;  Zielke  v. 
Morgan,  50  Wis.  560,  565,  7  N.  W.  651) 
or  amount  (Yates  v.  Gransbury,  9  Colo. 
323,  12  Pac.  206  [wherein  debtor  had 
two  wagons,  statute  exempting  but 
one];  Clapp  v.  Thomas,  5  Allen  (Mass.) 
158,  161  [holding  that  an  action  could 
not  be  maintained  against  the  officer 
unless  a  selection  was  made,  he  having 
a  larger  quantity  of  any  kind  of  pro- 
visions than  the  law  exempts),  the 
limit  set  by  the  statute. 

In  South  Dakota,  when  the  property 
selected  by  the  debtor  and  claimed  as 
exempt  exceeds  in  value  the  amount 
exempted,  the  statute  (Code  Civ.  Proc, 
§357),  provides  for  a  second  selection 
from  the  appraisement  showing  such, 
value.  Nelson  v.  Oium,  21  S'.  5.  541, 
544,  114  N.  W.  691. 

34.  When  Failure  To  Make  Selection 
Excused. — Where  one  entitled  to  his  ex- 
emption reasonably  demands  the  same 
of  the  officer  or  person  whose  duty  it 
is  to  have  such  exemption  set  off  and 
allowed  to  him,  and  such  officer  or  per- 
son so  charged,  either  purposely,  or 
through  mistake  and  unintentionally, 
by  his  conduct,  or  by  statements  and 
representations  made  to  the  claimant, 
so  '  deceives  or  misleads  the  claimant 
that  the  latter  is  thereby  reasonably 
induced  to  forego  his  right  to  make  a 
selection  of  the'  specific  property  to 
which  he  is  by  law  entitled,  actual  se- 
lection, under  such  circumstances,  is  ex- 
cused, and  the  want  of  it  cannot  be 
held  to  be  an  abandonment  or  forfeit- 
ure of  the  claimant's  right.  In  re 
Kraus,  79  Ohio  St.  314,  322,  87  N.  E. 
176,  wherein  the  assignee  of  the  debtor 
mistakenly  advised  him  that  no  selec- 
tion eould  be  made  until  after  the  prop- 
erty was  sold  and  an  order  of  court 
obtained.  And  when  property  is  lev- 
ied upon  and  taken  by  the  officer,  the 
debtor  not  knowing  what  is  held  by 
him  (State  v.  Wolf,  81  Mo.  App.  586, 
589),  or  when  the  officer  refuses  to  af- 
ford the  debtor  an  opportunity  to  make 
the  selection.  Wicker  v.  Comstock,  52 
Wis.  3l5,  9  N.  W.  25,  distinguishing 
Zielke  v.  Morgan,  50  Wis.  560,  566,  7 
N.  W.  651,  the.  debtor  is  excused  un- 
der  such  circumstances    from    making 
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either  of  two  articles  as  exempt,  he  cannot  afterwards  complain.85 

The  right  of  a  debtor  to  select  what  he  will  retain  as  exempt  cannot 
be  divested  by  the  mere  levy  of  an  execution  on  some  of  the  property  •*• 
nor  is  it  affected  by  the  fact  that  the  debtor  has  other  personal  property 
of  greater  value  than  the  amount  exempted.37  In  a  few  states  the  stat- 
utes provide  that  the  levying  officer  shall  request  the  debtor  to  make 
the  selection  to  which  he  is  entitled,38  and  if  such  officer  fails  to  re- 
quest the  debtor  to  make  his  claim,  it  does  not  preclude  him  from  mak- 
ing his  selection  at  any  time  before  sale.39 

Selection  on  Successive  Levies  on  Same  or  Different  Judgments. Where  a 

selection  is  required  in  order  to  entitle  the  debtor  to  assert  his  exemp- 
tion, a  new  selection  on  successive  levies  under  the  same  judgment  is 
not  required,40  though  if  new  executions  come  under  other  judgments, 
in  favor  of  the  same  or  other  creditors,  the  former  selection  does  not 
avail  the  debtor,  nor  prevent  the  same  property  from  being  again  levied 
upon.41 

When  Selection  Unnecessary.  —  No  selection  is  necessary  when  the  prop- 
erty possessed  by  the  debtor  does  not  exceed  in  value,  kind  or 
amount  the. sum  set  by # the  statute  as  exempt,42  if  it  be  absolutely  or 


the  selection  required  by  the  law. 
State  v.  Wolf,  supra;  Wicker  v.  Corn- 
stock,  supra. 

35.  Davis  v.  Webster,  59  N".  H.  471, 
472,  wherein  the  debtor  refused  to 
elect  whether  he  would  retain  his  oxen 
or  horse,  the  statute  (Laws,  1871,  eh. 
30,  §1),  exempting  the -one  or  the  other 
from  attachment,  and  the  court  held 
that  he  could  not  make  the  defendants 
liable  for  taking  the  oxen  and  not  the 
horse.  See  also  McKenzie  v.  Redman, 
87  Me.  322,  32  Atl.  962,  holding  that  an 
insolvent  debtor  could  not  maintain  an 
action  of  replevin  against  his  assignee 
for  property  taken  by  the  assignee, 
since  he  refused  to  select,  at  request 
of  the  assignee,  whether-  he  would  re- 
tain the  article  taken  or  another  left 
With  the  debtor. 

36.  Bray  v.  Laird,  44  Ala.  295,  296; 
Boss  v.  Hannah,  18  Ala.  125. 

37.  Ala.— Bray  v.  Laird,  44  Ala.  295. 
Mo.— State  v.  Finn,  8  Mo.  App.  261. 
Nev. — Elder  v.  Williams,  16  Nev.  416, 
upon  an  instruction  to  this  effect.  Ore. 
Thibault  v.  Lennon,  39  Ore.  280,  283, 
64  Pac.  449.  S.  D.— Nelson  v.  Oium, 
21  S.  D.  541,  546,  114  S.  W.  691.  See 
Lockwood  v.  Ybunglove,  27  Barb.  (N. 
Y.)   505. 

The  execution  debtor,  no  matter  what 
other  property  he  may  have.,  has  a 
right  to  select  and  claim  any  particular 
property  up  to  the  limit  fixed  by  the 
law.  State  v.  Finn,  8  Mo.  App.  261, 
264.     The  fact  that  a  debtor  has  prop- 
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erty  in  other  counties  than  that  in 
which  the  levy  is  made,  does  not  de- 
prive the  debtor  of  his  right  to  make 
the  selection.  Anderson  v.  Ege,  H 
Minn.  216,  46  ST.  W.  362. 

38.  Miss.  Code,  1906,  §2142  (Code, 
1892,  §1966);  Bank  of  Gulfsport  v. 
Q  'Neal,  86  Miss.  45,  38  So.  630  (in  which 
no  demand  was  made,  nor  notice  given 
of  the  defendant's  right  to  a  selection, 
the  court  holding  that  his  omission  un- 
der such  circumstances  to  make  his 
selection,  did  not  constitute  a  waiver) ; 
Hall  v.  Miller,  21  Tex.  Civ.  App.  336, 
51  S.  W.  36  (under  Eev.  St.,  art.,  2427). 

In  Iowa,  it  is  held  to  be  the  duty  of 
the  officer,  when  he  reports  the  fact 
of  a  levy  of  process  on  the  property  of 
the  defendant  in  execution,  to  require, 
the  debtor  to  make  a  selection  of  any 
property  that  he  claimed  to  be  exempt. 
Ellsworth  v.  SaVre,  67  Iowa  449,  25  N. 
W.  699  (under  Code,  §3072,  as  amended 
by  Acts,  1882,  ch.  49). 

39.  Bank  of  Gulfsport  V.  O'Neal,  86 
Miss.  45,  38  So.  630. 

40.  State  v.  Harrington,  33  Mo.  App. 
476,  483. 

41.  State  v.  Harrington,  33  Mo. 
App.  476,  483,  if  it  is  levied  upon, 
the  debtor  must,  if  he  desires  to  assert 
his  exemption  in  the  property,  make  a 
new  selection,  or  he  may  abandon  this 
property  to  sale,  and  elect,  if  it  shall 
become  necessary,  to  take  his  exemp- 
tion out  of  other  property.     _ 

42.  Ala.— Skinner   v.  Jennings,  w< 
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specifically  exempt  under  the  statute,43  or  if  the  exempted  property  be 
clearly  distinguishable  from  the  remainder  of  the  property  of  the 
debtor." 

2.  Who  Must  Make.  —  In  the  absence  of  any  statutory  provision, 
as  some  one  must  determine  which  property  shall  be  taken  and  which 
left,  when  the  debtor  has  more  than  is  by  law  exempt,  it  is  held  to 
be  but  reasonable  that  the  selection  should  be  determined  by  the  debtor  ;45 
but  where  the  debtor  is  absent,  the  selection  may  be  made  by  his  wife,46 


Ala.  295,  34  So.  622;  Jackson  v.  Wilson, 
117  Ala.  432,  23  So.  521;  Pollak  v. 
McNeil,  100  Ala.  203,  13  So.  937; 
Chandler  v.  Chandler,  87  Ala.  300,  6 
So.  153;  Alley  i:  Daniel,  75  Ala.  403. 
Colo.— Sandberg  v.  Borstadt,  48  Colo. 
96,  109  Pac.  419;  Autrey  v.  Wright,  4 
Colo.  App.  179,  35'  Pae.  186.  See  Dun- 
can v.  Burchinell,  14  Colo.  App.  474,  61 
Pac.  61;  Madera  v.  Holdrege,  4  Colo. 
App.  126,  35  Pac.  52;  Harrington  v. 
Smith,  14  Colo.  376,  23  Pac.  331;  Behy- 
mer  v.  Cook,  5  Colo.  395.  HI. — Cole  v. 
Green,  21  HI.  103.  Me.— Bridgton  v. 
Lakin,  53  Me.  106,  107;  Everett  v.  Her- 
rin,  46  Me.  357.  Minn.— Howard  v. 
Eugland,  35  Minn.  388,  29  N.  W.  63; 
Lynd  v.  Picket,  7  Minn.  184.  Miss. 
Bank  v.  O'Neal,  86  Miss.  45,  53,  38  So. 
630.  N.  C— Pate  &  Co.  v.  Harper,  94 
K  C.  23,  26.  N.  D.— Webster  v.  Mc- 
Gauvran,  8  N.  D.  274,  78  N.  W.  80. 
Ohio.— Eegan  v.  Zeeb,  28  Ohio  St.  483, 
488;  Slanker  v.  Beardsley,  9  Ohio  St. 
589.  Tenn— State  v.  Haggard,  1  Humph. 
390.  See  Brown  v.  Davis,  9  Hun  (N. 
X)  43.  '  V 

The  duty  of  selection  only  rests  on 
the  debtor  where  he  has  other  property 
than  what  is  claimed  to  be  exempt. 
Autrey  v.  Wright,  4  Colo.  App.  179,  35 
Pac.  186.  Where  the  property  of  the 
debtor  does  not  exceed  the  quantity  or 
amount  which  the  statute  exempts,  the 
law  without  the  doing  of  any  act  on 
the  part  of  the  owner,  intervenes  and 
attaches  the  right  of  exemption  as  ab- 
solutely as  if  the  particular  property 
had  been  specifically  designated  and 
declared  exempt.  Skinner  v.  Jen- 
nings, 137  Ala.  295,  34  So.  622;  How- 
ard ».  Eugland,  35  Minn.  388,  29  N.  W. 
«•  In  such  a  case,  it  is.  no  longer  a 
°ase  °    selection,  but  one  of  mere  de- 

?s»  o,  ,gan  v-  Zeeb-  28  0M°  st-  483- 
jjjjs;  blanker  v.  Beardsley,  9  Ohio  St. 

2SQ3'  3™-— seiP  »•  Tilghman.  23  Kan. 
T>™  ££•— Stin«an  v.  Smith,  10  Ky.  L. 
«ep-  665,  10  S.  W.  131.    Mo.-Wabash 


By.  Co.  v.  Bowring,  103  Mo.  App.  158, 
77  S.  W.  106.  N.  Y.— Grieb  v.  North- 
rup,  66  App.  Div.  86,  72  N.  Y.  Supp. 
481.  Wash.  Ter. — Mikkleson  v.  Parker, 
3  Wash.  Ter.  527,  19  Pac.  31.  Wis. 
Berge  v.  Kittleson,  133  Wis.  664,  114 
N.  W.  125;  Wicker  v.  Comstoek,  52  Wis. 
315.  9  N.  W.  25;  Ziel'ke  v.  Morgan,  50 
Wis.  560,  7  N.  W.  651;  Gilman  17.  Wil- 
liams, 7  Wis.  329,  336. 

The  same  reason,  that  the  law  oper- 
ates to  make  the  selection,  is  applied 
where  the  debtor  has  of  the  articles 
specifically  exempted  to  him,  no  more 
than  the  number  exempted;  and  the 
officer  must  regard  such  selection  and 
proceed  according  to  the  statute  or  he 
is  liable  as  in  any  case  where  a  se- 
lection by  the  debtor  is  required.  Stir- 
man  v.  Smith,  10  Ky.  L.  Bep.  665,  10 
S.  W.  131. 

44.  Woods  v.  Keyes,  14  Allen  (Mass.) 
236,  238,  distinguishing  Clapp  v. 
Thomas,  5  Allen  (Mass.)  158,  on  this 
ground. 

45.  Ala. — Noland  v.  Wiekham,  9 
Ala.  169.  Mass. — Savage  v.  Davis,  134 
Mass.  401.  N.  Y. — Lockwood  v.  Young- 
love,  27  Barb.  505.  Wis. — Berge  v.  Kit- 
tleson, 133  Wis.  664,  669,  114  N.  W. 
125;  Zielke  v.  Morgan,  50  Wis.  560,  566, 
7  N.  W.  651. 

The  true  principle,  sustained  by  rea- 
son, and  by  the  better  and  more  num- 
erous authorities,  is,  that  whenever  the 
exemption  is  not  specific  and  certain, 
and  a  selection  is  necessary,  that  the 
selection  devolves  upon  the  debtor. 
Zjelke  v.  Morgan,  50  Wis.  560,  566,  7 
N.  W.  651. 

46.  Malvin  v.  Christoph,  54  Iowa 
562,  565,  7  N.  W.  6.  See  State  v.  Wolf, 
81  Mo.  App.  586. 

Thus,  the  wife  of  an  absconding 
debtor  being  entitled  to  claim  the  ex- 
emption for  the  benefit  of  the  family, 
it  is  held  that  she  has  the  right  to  make 
a  selection  of  that  property  claimed  by 
her  as  exempt.  Malvin  v.  Christoph, 
54  Iowa  562,  7  N.  W.  6. 
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his  family,47  or  some  person  authorized  by  him,48  may  make  the  selection. 

The  statutes  generally  provide  who  shall  make  the  selection  for  the 
claimant.  Generally  the  debtor,49  his  wife,50  in  certain  cases"  his 
af  ents,52  and  in  one  state,  his  legal  representative,83  may  make  the  selec- 
,  tian. 

Officer.  —  While,  in  some  states,  both  under  statutes"  and  in  the  ab- 


47.  Brewer's  Admr.  v.  Granger,  45 
Ala.  580,  581. 

In  Texas,  the  exemption  being  given 
"to  the  family,"  it  is  held  that  "the 
head  of  the  family"  should  have  the 
privilege  of  selection.  Fuller  v.  Sparks, 
39  Tex.  136,  wherein  the  wife  of  a  de- 
ceased debtor  was  held  to  be  entitled 
to  make  the  selection. 

48.  Berge  v.  Kittleson,  133  Wis.  664, 
114  N.  W.  125. 

49.  HI— Hurd 's  Rev.  St.,  1909,  ch.  52, 
§14;  Amend  v.  Smith,  87  111.  198  (under 
an  early  Illinois  statute).  Me. — Oolson 
v.  Wilson,  58  Me.  416;  Smith  v.  Chad- 
wiek,  51  Me.  515.  Md. — State  v. 
Boulden,  57  Md.  314,  318  (under  Laws, 
1861,  ch.  7,  §2),  holding  that  the  "se- 
lection is  a  privilege  conferred  upon, 
and  an  act  to  be  performed  by  the 
debtor."  Mich. — Williams  v.  Brown, 
137  Mich.  569,  100  N.  W.  786  (under 
Qomp.  Laws,  1897,  §10326);  Harley  v. 
Procunier,  115  Mich.  53,  72  N.  W.  1099. 
Mo. — Bank  v.  O'Donnell,  156  Mo.  App. 
212,  137  S.  W.  30  (under  Eev.  St., 
1909,  §2180) ;  Parketon  v.  Pugsley,  142 
Mo.  App.  537,  550,  121  S.  W.  789 
("the  execution  debtor  alone  is  given 
authority  by  the  statute  [Eev.  St., 
1899,  §3162],  to  make  the  selection"); 
Wabash  B.  Co.  v.  Bowring,  103  Mo. 
App.  158,  164,  77  S.  W.  106  (the  right 
to  select  is  a  personal  privilege  which 
cannnot  be  transferred) ;  Hombs  v.  Cor- 
bin,  20  Mo.  App.  497,  507;  State  v. 
Kurtzeborn,  2  Mo.  App.  335,  338.  Neb. 
State  v.  Cunningham,  6  Neb.-  90,  93. 
N.  J.— Muir  v.  Howell,  37  N.  J.  Eq. 
39,  44.  N.  D. — Webster  v.  McGauvran, 
8  N.  D.  274,  78  N.  W.  80;  Northrup  «. 
Cross,  2  N.  D.  433,  51  N.  W.  718.  S.  D. 
Nelson  v.  Oium,  21  S.  D.  541,  134  N.  W. 
691;  Noyes  v.  Belding,  5  S.  D.  602,  615, 
59  N.  W.  1069.  Vt.— Haskins  v.  Ben- 
nett, 41  Vt.  698,  701  (under  Gen.  St., 
ch.  47,  §13,  as  amended,  1866,  giving  an 
exemption,  "as  the  debtor  may 
select"). 

50.  Began  v.  Zeeb,  28  Ohio  St.  483, 
487,  under  Act,  1873  (70  Ohio  L.  51). 
See  also  Butt  v.  Green,  29  Ohio  St.  667, 
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672,  holding  without  mention  of  stat- 
ute that  if  the  debtor  is  unable  to  be 
present  at  the  time  when  the  selection 
should  be  made,  he  may  authorize  his 
wife  to  make  the  same.  v 

Whoever  makes  the  selection,  whether 
the  debtor  or  his  wife,  it  is  made  for 
the  family,  and  if,  by  the  holding  back 
of  all  that  the  law  entitles  them  to,  the 
selection  has  been  made,  both  and  all 
are  estopped  from  further  selection  and 
claim.  Hoover  v.  Haslage,  7  Ohio  Dec. 
98,  104. 

51.  As  when  the  debtor  refuses  to 
do  so  (Harley  v.  Procunier,  115  Mich. 
53,  56,  72  N.  W.  1099,  69  Am.  St.  Rep. 
546,  40  L.  E.  A.  150,  under  2  How.  St., 
§7686,  subd.  6),  or  is  absent.  Muir 
v.  Howell,  37  N.  J.  Eq.  39,  44;  Ache' 
47.  Creech,  18  Wash.  186,  51  Pac.  363. 

In  South  Dakota,  under  the  statute 
(Code  Civ.  Proc,  §358),  the  wife  may 
make  the  selection  when  the  husband 
neglects,  refuses,  or  for  any  cause  fails 
to  do  so.  Thompson  v.  Donahoe,  16 
S.  D.  244,  92  N.  W.  27,  under  Cotop. 
Laws,  §5133.  And  under  a  statute 
(Laws,  1890,  ch.  86),  providing  for  an 
exemption  to  a  debtor,  to  be  selected 
by  the  head  of  the  family,  it  was  held 
that,  where  by  reason  of  the  insanity 
or  other  infirmity  of  the  husband,  the 
wife  becomes  the  head  of  the  family, 
she  might  select  the  exemptions.  Ecker 
v.  Lindskog,  12  S.  D.  428,  432,  81  N.  W. 
905. 

52.  Mich.— Williams  v.  Brown,  137 
Mich.  569,  574,  100  N.  W.  786.  Neb. 
Mann  v.  Welton,  21  Neb.  541,  32  N.  W. 
599  (Code  Civ.  Proc,  §523);  State  v. 
Cunningham,  6  Neb.  90.  N.  D.— Web 
ster  v.  McGauvran,  8  N.  D.  274,  78  N 
W.  80.  S.  D— Nelson  v.  Oium,  21  b. 
D.  541,  114  N.  W.  691;  Noyes  v.  Beld- 
ing, 5  S.  D.  603,  615,  59  N.  W.  1069 

53.  State  v.  Cunningham,  6  Neb.  Ju, 
93. 

54.  Williams  v.  Brown,  137  Mich, 
569,  574,  100  N.  W.  786  (under  Comp. 
Laws,  1897,  §10326,  making  it  the  duty 
of  officer  to  make  the  selection  « 
neither"     $e     "defendant;    nor    W 


'HOMESTEADS  AND  EXEMPTIONS 


531 


sence  of  statutory  provision,55  it  is  made  the  duty  of  the  officer  holding 
the  process  to  make  the  selection,  where  by  reason  of  the  absence  of  the 
debtor  or  other  circumstance,  he  is  precluded  from  or  fails  to  make  a 
selection,  in  other  states,  it  is  held  that  the  officer  can  neither  make  the 
selection'  for  the  debtor,56  nor  change  the  one  made  by  him.57 

3,    When  To  Be  Made.  —  Under  some  statutes  the  selection  must  be 
made  before  or  at  the  time  of  levy,58  if  the  debtor  is  afforded  an  oppor- 


agent  shall  appear  and  make  such  se- 
lection," holding  that  the  duty  im- 
posed exists  only  in  case  of  the  debtor, 
and  not  to  a  subsequent  vendee); 
Hogan  c.  Neumeister,  117  Mich.  498, 
76  N  W.  65;  Murphy  v.  Mulvena,  108 
Mich.'  347,  349,  66  N.  W.  224  (holding 
that  the  officer  might  make  the  selec- 
tion [under  2  How.  St.,  §76873,  if  the 
execution  debtor  was  absent  or  neg- 
lected to  select  his  exemptions); 
Hutchinson  v.  Whitmore,  90  Mich.  255, 
262,  51  K.  W.  451  (holding  that  if  the 
debtor  neglects  to  select,  the  officer 
may  do  so);  McCoy  v.  Brennan,  61 
Mich.  362,  28  N.  W.  129;  King  v.  Moore, 
10  Mich.  538,  542;  Wyckoff  v.  Wyllis, 
8  Mich.  48;  Mann  v.  Welton,  21  Neb. 
541,  32  N.  W.  599  (under  Code  Civ. 
Proc,  §523,  providing  that  officer  may 
make  the  selection  when  debtor  or  hia 
agent  fails  to  appear). 

But  where  the  officer  upon  the  levy 
turns  the  owner  away  from  his  prem- 
ises, it  is  held  that  the  debtor  does  not 
lose'  his  right  to  make  the  selection, 
and  the  officer  is  not  authorized  to  pro- 
ceed with  the  selection  for  him.  Bayne 
V.  Patterson,  40  Mich.  658,  659. 

Officer  Need  Not  Wait  For  Debtor 
To  Appear. — Where  the  statute  author- 
izes the  officer  to  make  the  selection 
upon  the  failure  or  neglect  of  the 
debtor  to  appear,  it  is  held  that  he 
neefl  not  wait  even  "one  day"  for  the 
debtor  to  put  in  his  appearance.  King 
v.  Moore,  10  Mich.  538,  542. 

55.  Rice  v.  Nolan,  33  Kan.  28,  5 
Pac.  437  (citing  Thomp.  Homest.  &  Ex. 
§839);  Woolfolk  v.  Lyons,  22  Ky.  L. 
Eep.  918,  59  S.  W.  21  (the  officer  may 
make  the  selection,  when  the  debtor 
refuses  to  do  so). 

Neglect  To  Select  Within  Reasonable 
Time.— Where  the  debtor  is  required 
to  select  the  property  which  he  claims 
as  exempt  within  a  reasonable  time 
after  the  levy  and  removal  by  the  offi- 
cer of  certain  property  of  the  debtor, 
upon  a  failure  to  do  so  within  a  reason- 
able time(  the  officer  may  make   such 


selection  for  him.    Savage  v.  Davis,  134 
Mass.  401,  403. 

56.  Johnson  v.  Lareade,  110  111.  App. 
611,  618  (an  instruction  that  officer 
should  make  selection  in  debtor's  ab- 
sence is  erroneous);  Moffett  v.  Sheehey, 
52  111.  App.  376,  381;  Parketon  v.  Pug- 
sley,  142  Mo.  App.  537,  550,  121  S.  W. 
789  (the  contable  could  not  perform 
the  act  of  selecting  the  property  for 
the  debtor,  since  under  the  statute,  such 
authority  is  given  to  the  debtor  alone) ; 
State  v.  Kurtzeborn,  2  Mo.  App.  335, 
338. 

The  attempt  of  a  debtor  to  select 
more  than  double  the  amount  of  prop- 
erty to  which  he  is  entitled  is  no  se- 
lection at  all,  and  the  debtor  will  not 
be  heard  to  complain  that  because  he 
failed  to  make  the  selection  provided 
by  law,  it  was  the  duty  of  the  officer 
having  the  writ  to  make  it  for  him. 
Johnson  v.  Lareade,  110  111.  App.  611, 
618. 

In  absence  of  assent  by  the  debtor,  he 
is  not  bound  by  any  choice  or  election 
made  by  the   officer,  either  in  his   ab-  . 
spnee    or    in    his    presence.      Zielke    v. 
Morgan,  50  Wis.  560,  566,  7  N.  W.  651. 

57.  Moffett  v.  Sheehey,  52  111.  App. 
376. 

58.  EL— Amend  v.  Smith,  87  111.  198; 
Wright  v.  Deyoe,  86  111.  490,  492;  Me- 
Cluskey  v.  McNeely,  8  111.  578  (under 
the  early  Illinois  statute) ;  Cook  v. 
Scott,  6  111.  333.  Me.— Colson  v. 
Wilson,  58  Me.  416,  418;  Smith  v. 
Chadwick,  51  Me.  515.  N.  Y.— Seaman 
v.  Luce,  23  Barb.  240,  252.  Ore.— Thi- 
bault  v.  Lennon,  39  Ore.  280,  64  Pac. 
449;  White  v.  Thompson,  3  Ore.  115. 
Term. — Pyett  v.  Bhea,  6  Heisk.  136, 
it  is  the  duty  of  officer  to  require  selec- 
tion at  time  of  levy.  Tex. — Hall  v. 
Miller,  21  Tex.  Civ.  App.  336,  51  S.  W. 
36;  Yancy  v.  Felker,  3  Wills.  Civ.  Cas.  . 
§249.  Vt.— George  v.  Bassett,  54  Vt. 
217,  wherein  it  was  made  before  at- 
tachment. 

Before  Levy. — Since  it  is  the  debtor's 
personal   choice — his   selection — that  is. 
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tunity  to  do  so.59  Some  statutes  require  the  selection  to  be  made  upon 
being  notified  of  the  levy,60  and  such  selection  must  be  made  within  a 
reasonable  time  after  notice  or  knowledge  thereof,  and  before  sale.61  In 
other  states,  however,  the  selection  may  be  made  at  any  time  before  sale 
of  the  property  under  judicial  process.62 


exercised  he  may  select  in  advance  of 
the  levy,  if  he  so  desires.  Hoover  v, 
Haslage,  7  Ohio  Dec.  98,  104  (under  70 
Ohio  D.  51,  providing  for  a  selection 
"at  any  time  before  sale"). 

In  Alabama,  since  the  statute  pro- 
vides for  the  asserting  of  a  claim  be- 
fore lev}!-,  it  is  held  that  a  selection 
may  be  made  before  levy.  Block  v. 
George,  83  Ala.  178,  4  So.  836  (under 
Code,  1876,  §2828).  As  to  time  for  as- 
sertion of  claim,  see  supra,  III,  D. 

Before  Execution  Issued  or  Judgment 
Rendered. — A  statute  (Iowa  Code,  1897, 
§4017),  providing  that  a  debtor  shall 
make  his  selection  when  required  in 
writing  by  the  officer,  about  to  levy, 
does  not  preclude  the  debtor  from  mak- 
ing a  selection  long  before  an  execu- 
tion is  issued  or  judgment  rendered,  as 
against  an  existing  debt.  This,  by  anal- 
ogy to  the  rule  in  the  case  of  a  home- 
stead. Grover  v.  Younie,  110  Iowa  446, 
81  N.  W.  684. 

Where  the  debtor  was  absent  at  the 
time  of  the  levy  of  an  attachment, 
that  he  may  make  the  selection  after 
the  levy.  Haskins  V.  Bennett,  41  Vt. 
698. 

In  Ohio,  "where  the  law  required 
'the  debtor,  in  general  terms,  'to  select,' 
in  order  to  entitle  him  to  hold  certain 
property  exempt  from  execution,  it  was 
held  that  the  'selection  should  be  made 
at  the  time  of  the  levy,  if  the  debtor 
be  present;  but  if  not  present  then  it 
should  be  made  within  a  reasonable 
time  thereafter,  and  before  sale, '  other- 
wise the  right  to  select  would  be 
deemed  waived."  Butt  v.  Green,  29 
Ohio  St.  667,  671;  Frost  v.  Shaw,  3 
Ohio  St.  270;  Nurse  v.  Dawah,  2  Ohio 
Dec.   (Reprint)   604,  605. 

59.  111.— McCluskey  v.  McNeely,  8 
111.  578;  Cook  v.  Scott,  6  111.  333.  Me. 
Colson  v.  Wilson,  58  Me.  416,  418.  Tex. 
Hall  v.  Miller,  21  Tex.  Civ.  App.  336,  51 
S.  W.  36;  Yancy  v.  Felker,  3  Wills.  Civ. 
Cas.  §249. 

Thus  if  the  debtor  is  given  notice  of 
the  time  and  place  of  the  officer's  pro- 
posed levy  (McCluskey  v.  McNeely,  8 
111.  578),  or  is  requested  by  the  officer 
at  the  time  of  levy  to  select  (Yancv 
V.  Felker,  3  Wills.  Civ.  Cas.  (Tex.) 
Vol.  XT 


§249),  he  must  make  his  selection  at 
or  before  the  levy. 

At  Time  of  Trial.— Where  the  stat- 
ute requires  the  officer  to  request  the 
defendant  in  the  process  to  make  the 
selection  at  the  time  of  levy,  it  is  held 
that  the  debtor  may  make  the  same  at 
the -time  of  the  trial,  if  the  required 
request  is  not  made.  Hall  v.  Miller,  21 
Tex.  Civ.  App.  336,  51  S.  W.  36;  Yancy 
v.  Felker,  3  Wills.  Civ.  Cas.  (Tex.) 
§249. 

60.  McCoy  v.  Brennan,'61  Mich.  362, 
28  N.  W.  129;  Stilson  v.  Gibbs,  53  Mich. 
280,  18  N.  W.  815;  King  v.  Moore,  10 
Mich.  538,  542. 

61.  Cal.-T-Keybers  v.  McComber,  67 
Gal.  395,  7  Pac.  838,  (though  it  is  not 
incumbent  upon  the  debtor  to  elect  his 
exemption  at  the  date  of  the  levy,  he 
must  make  it  within  a  reasonable  time 
after  notice  thereof) ;  Gavitt  v.  Doub, 
23  Cal.  78,  82;  Borland  v.  O'Neal,  22 
Cal.  504,  507.  HI.— Amend  v.  Smith,  87 
111.  198;  McCluskey  t,  McNeely,  8  El. 
578  (wherein  it  was  held  that  where 
the  debtor  has  no  notice  before  the 
levy  is  made,  a  selection  at  any  rea- 
sonable time  after  such  notice,  and  be- 
fore sale  was  good) ;  Cook  v.  Scott,  6 
111.  333,  343.  N.  Y.— Brooks  p.  Hatha- 
way, 8  Hun  290  (but  the  court  would 
not  say  whether  a  delay  of  a  month, 
unexplained,  was  a  reasonable  time); 
Seaman  v.  Bruce,  23  Barb.  240,  252 
(adopting  the  instruction  of  the  lower 
court  in  this  regard).  Ore.— Thibault 
v.  Lennon,  39  Ore.  280,  64  Pac.  449; 
White  v.  Thompson,  3  Ore.  115.  See 
Nelson  v.  Ouim,  21  S.  D.  541,  114  N. 
W.  691. 

Where  an  election  is  not  made  until 
after  the  levy,  it  must  be  done  so 
promptly  as  not  to  mislead  the  officer 
into  the  belief,  that  the  owner  ac- 
quiesces in  the  selection  which  has  been 
made  by  him.  Savage  .v.  Davis,  134 
Mass.  401    403. 

What  is  a  reasonable  time  depends 
upon  the  circumstances  of  each  partic- 
ular case  (Borland  v.  O'Neal,  22  Cal. 
504,  507),  and  is  a  proper  question  tor 
the  jury  (Brooks  v.  Hathaway,  8  Hun 
[N.  Y.l  290).  t    1B    .. 

62.  Ala.— Boss  1?.  Hannah,  18  Aia. 
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4.  How  Made.  —  Though  the  selection  may  be  made  according  to 
the  dictates  of  the  claimant 's  own  judgment,  where  the  property  claimed 
as  exempt  is  to  be  selected  by  him,03  the  selection  must  be  so  specific  and 
certain  that  the  officer  will  be  apprised  of  the  exact  claim.8*  It  must  be 
made  notoriously  and  in  good  faith,05  and  unaccompanied  with  any  at- 
tempt to  cover  up  or  hide  other  property  from  the  officer  seeking  to 
levy.86 


125;  Noland  v.  Wickham,  9  Ala.  169 
(both  in  absence  of  statute).  Colo. 
Harrington  v.  Smith,  14  Colo.  376,  23 
Pae.  331;  Madera  v.  Holdrege,  4  Colo. 
App.  126,  35  Pae.  52.  Kan. — Gardner  v. 
King,  37  Kan.  671,  673,  15  Pae.  920; 
Rice  v,  Nolan,  33  Kan.  28,  5  Pae.  437 
(holding  such  the  general  rule  both  un- 
der and  in  absence  of  statute).  Md. 
State  v.  Boultlen,  57  Md.  314,  320.  Mo. 
State  v.  Emmerson,  74  Mo.  607,  611. 
Ohio.— Gen.  Code,  1910,  §11738;  Close 
v.  Sinclair,  38  Ohio  St.  530,  533  (under 
70  Ohio  L.  51,  providing  for  a  selection 
at  any  time  before  sale) ;  Long  t". 
Hoban,  7  Ohio  Dec.  (Reprint)  688,  689; 
Hoover  v.  Haslage,  7  Ohio  Dec.  98,  100. 
Mere  failure  of  a  debtor  to  exercise 
the  right  of  selection  does  not  consti- 
tute a  waiver  of  such  right,  if  such  fail- 
ure be  not  protracted  beyond  the  period 
within  which  such  selection  is  permit- 
ted to  be  made.  Hoover  v.  Haslage,  7 
Ohio  Dec.  98,  101. 

After  Appraisal. — Under  the  statutes 
in  some  states,  it  is  held  that  the  se- 
lection shall  not  be  made  until  after 
the  appraisement.  Hurd's  Rev.  St., 
1909,  ch.  52,  par.  14;  Finlen  v.  Howard, 
126  III.  259,  18  N.  E.  560;  Moffett  v. 
Sheehey.  52  111.  App.  376,  381;  Wood- 
bury v.  Tuttle,  26  111.  App.  211  (in 
which  the  court  said  "Until  the 
schedule  and  valuation  are  made,  there 
can  be  no  selection").  See  also  Camp 
v.  Mullen,  46  Pla.  498,  35  So.  399,  400 
(under  Rev.  St.,  1892,  §2003). 

Pennsylvania.— Time  for  debtor  to 
elect  whether  he  will  retain  real  or 
personal  property,  is  after  the  ap- 
praisers have  been  summoned.  Bowman 
f.  Smiley,  31  Pa.  225,  72  Am.  Dec.  738. 
Where  the  property  consists  of  a 
fund  in  the  hands  of  a  garnishee,  a 
selection  is  seasonable  if  it  be  made 
while  the  fund  is'  still  with  the  gar- 
mshee,  and  before  it  comes  into  the 
custody  of  the  court.  Hoover  v.  IL&s- 
fSe,  7  Ohio  Dee.  98,  101  (following 
aictum  in  Ohilcote  v.  Conley,  36  Ohio 
M-  54o,  549,  that  a  selection  of  money 


attached  is  in  time  if  made  any  time 
before  its  application  upon  the  credi- 
tor's debt). 

63.  Savings  Institution  v.  Young,  87 
Miss.  473,  482,  40  So.  9. 

The  only  limitation  upon  the  right  to 
select  is  that  it  shall  not  exceed  the 
value  of  property  set  in  the  statute. 
Nelson  v.  Oium,  21  S.  D.  541,  114  N.  W. 
691. 

64.  Northrop  v.  Cross,  2  N'.  D.  433, 
436,  51  N.  W.  718,  (citing  Zielke  v. 
Morgan,  50  Wis.  560,  7  N.  W.  651; 
Thomp.  Homest.  &  Ex.  §820  et  seq). 

Sufficient  Selection. — A  statement  by 
a  debtor  to  an  officer  that  "he  had  bet- 
ter not  interfere  with  "a  horse,  that  it 
belonged  to  him,  that  he  wanted  it  for 
a  support,  and  that  it  was  by  law  ex- 
empt, was  held  to  "plainly"  designate 
tho  horse,  claimed  to  be  exempt  from 
execution.  Einnin  v.  Malloy,  1  Jones 
&  S.  (N.  T.)  382,  390  (the  court  say- 
ing: "The  words  used  by  him 
|  debtor]  were  sufficient  to  designate, 
elect,  or  choose  this  article  of  property 
from  all  others"). 

Selection  of  Quantity  of  Articles 
Out  of  Larger  Quantity  of  Same  Kind. 
When  the  entire  property  from  which 
the  selection  must  be  made  is  of  the 
same  character,  it  is  sufficient  to  select 
the  statutory  amount  out  of  it,  with- 
out picking  out  a  particular  part  or 
portion.  Hall  v.  Brown,  4  Ohio  Dec. 
(Reprint)   80,  1  Clev.  L.  Rep.  9. 

65.  Fuller  v.  Sparks,  39  Tex.  136, 
139. 

An  ex  parte  selection  by  debtors,  who 
gave  a  trust  mortgage  for  the  benefit 
of  their  creditors,  previous  to  a  levy 
under  an  execution  does  not  conclude 
creditors,  who  did  not  accept  rights  un- 
der the  trust,  from  attacking  the  same 
upon  a  subsequent  levy.  McCausey  v. 
Hoek,  159  Mich.  570,  124  N.  W.  570. 

66.-  Puller  v.  -Sparks,  39  Tex.  136, 
139. 

Concealment  or  Removal  as  Consti- 
tuting a  Selection. — Though  mere  inac- 
tion on  the  part  of  a  debtor,  in  neither 
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Though  a  mere  demand  for  a  return  of  property  taken  under  a  levy 
is  not  a  selection,67  a  demand  for  the  return  of  the  property  and  notice 
to  the  levying  officer,  that  it  is  claimed  as  exempt,  are  sufficient  to  con- 
stitute a  selection.68  And  a  bill  of  sale  of,69  or  the  forbidding  of  or  an 
objection  to  the  taking  by  an  officer,  of  certain  animals,70  an  appropria- 
tion by  a  debtor  of  a  part  of  property  attached,71  and  a  motion  to  dis- 
charge money  held  under  a  garnishee  process  on  the  ground  that  it  is 
exempt,72  have  all  been  held  equivalent  to  a  selection.  But  a  selection 
which  is  obviously  in  excess  of  the  exemption  is  not  such  a  selection  as 
is  contemplated  by  law.73 

K.  Returning  Exempt  Property  to  Debtor.  —  The  statutes  gen- 
erally provide  that  upon  demand  of  the  debtor,  where  the  appraisement 
of  the  property  claimed  as  exempt  shows  that  it  does  not  exceed  in 


turning  over  property  to  the  officer  nor 
attempting  to  dispose  of  the  same,  will 
not  constitute  a  selection  (Haslage  v. 
Hoover,  16  Ohio  Cir.  Ct.  570,  576,  af- 
firming 7  Ohio  Dec.  98),  the  conceal- 
ment or  removal  by  a  debtor  beyond 
the  reach  of  his  creditors  of  a  part  of 
his  personal  property  will,  where  the 
property  remains  concealed,  be  treated 
as  a  selection  pro  tanto  by  the  debtor 
of  his  exemption,  f Florida  Loan'  & 
Trust  Co.-f.  Crabb,  45  Fla.  S06,  23  So. 
523,  quoted  and  approved  in  Rogers  v. 
Ayers,  119  Tenn.  340,  346,  104  Sv  W. 
521.  See  Ala. — Boss  v.  Hannah,  18 
Ala.  125.  Colo. — Yates  v.  Gransbury,  9 
Colo.  323,  12  Pac.  206.  Ky.— Robinson 
v.  Myers,  3  Dana  441,  442  (holding  that 
where  an  owner  has  two  beasts,  one  of 
which  is  exempt,  and  one  of  which  is 
outside  the  jurisdiction  of  the  process, 
though  he  has  a  right  to  elect  which 
one  he  will  keep  as  exempt,  he  cannot 
select  the  one  under  process,  intending 
to  defeat  the  levy  by  reason  of  its  fail- 
ure to  run  to  the  other  county  or  place 
where  the  additional  animal  is  kept) ; 
Haslage  v.  Hoover,  supra].  This  rule 
does  not  conflict  with  those  authorities 
which  hold  that  the  right  to  exempt 
certain  chattels  specified  by  statute  is 
not  lost  by  the  concealment  of  other 
property  which  is  subject  to  levy,  since 
in  such  cases  the  property  concealed,  not 
being  the  subject  of  exemption  under 
the  statute  cannot  be  regarded  as  se- 
lected as  such  exemption.  Florida  Loan 
&  Trust  Oo.  v.  Crabb,  supra. 

67.  Colo. — Schwartz  v.  Birnbaum,  21 
Colp.  21,  39  Pac.  416;  Eisenberg  v. 
Burchinell,  10  Colo.  App.  457,  52  Pac. 
220.  Mo. — Parketon  v.  PugBley,  142 
Mo.  App.  537,  549,  121  S.  W.  789.  N.  D. 
.Wagner  v.  Olson,  3  N.  D.  69,  54  N.  W\ 
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286,  a  demand  that  all  the  property 
appraised  be  returned  is  a  sufficient 
selection  from  such  appraisement. 

68.  Anderson  v.  Ege,  44  Minn.  216, 
46  N.  W.  362. 

69.  Thus  a  bill  of  sale  of  a  horso 
was  held  a  sufficient  selection  to  ex- 
clude evidence  in  an  action  of  trover 
for  another,  that  the  debtor,  the  plain- 
tiff in  the  action,  had  elected  to  have 
the  other  horse  as  exempt.  George  v. 
Bassett,  54  Vt.  217,  222'. 

70.  Forbidding  an  officer  to  take  a 
certain  horse,  there  being  three  horses 
belonging  to  th«  debtor,  was  held  to 
constitute  a  sufficient  selection  of  such 
animal  as  his  exemption  under  the 
statute,  in  Plimpton  v.  Sprague,  47  Vt. 
466,  472,  despite  the  fact  that  he  said 
nothing  as  to;  the  other  two. 

An  objection  in  unmistakable  lan- 
guage, by  a  claimant,  to  the  taking  of 
certain  animals  under  levy,  on  the 
ground  that  they  were  his  sole  sup- 
port, was  held  to  indicate  a  desire  to 
retain  the  property  and  to  constitute 
his  selection  in  Clark  v.  Bond,  7  Baxt. 
(Tenn.)  288. 

71.  Strange  v.  Gess,  111  Ky.  640,  64 
S.  "W.  458. 

72.  Tombow  v.  Haskins,  15  Ohio  Cir. 
Ct.  656,  Rev.  St.,  §5441,  providing  for 
a  selection,  where  property  is  claimed 
in  lieu  of  a  homestead. 

73.  Selection  by  debtor  of  all  his 
law  books,  irrespective  of  their  value, 
when  statute  allows  only  books  of  a 
specified  value  is  insufficient  a™'3 
properly  disregarded.  Brown  v.  Hon- 
meister,  71  Mb.  411,  414. 

A  selection  of  $812  worth  of  prop- 
erty,   when    statute   allows  only  jwuu- 
exemption  is  of  no  avail.    The  officer 
could  not  know  whether  he  claimed  tne 
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amount  that  exempted  under  the  statute,74  or  upon  a  final  selection  be- 
ing made  by  the  debtor  of  property  to  which  he  is  entitled  as  exempt,75 
the  officer  must  return  the  same  to  the  debtor. 

If  an  appraisement  is  provided  for  at  the  instance  of  the  creditor, 
statutes  sometimes  provided  that  upon  the  failure  of  a  creditor  to  de- 
mand the  appraisement,  the  officer  shall  release  the  property  claimed 
as  exempt  by  the  debtor,  without  any  demand  therefor.76 

L.  Setting  Apart  Exemption  to  the  Debtor.  ■ —  1.  In  General. 
Under  constitutional  provisions  giving  an  exemption  to  a  specified 
amount  from  any  and  all  process,  an  allotment  is  not  necessary  in  order 
to  entitle  the  debtor  to  the  exemption.77  Statutes,  however,  sometimes 
provide  for  the  setting  apart  or  allotment  of  the  exemption  to  which 
the  claimant  is  entitled.78  All  the  requirements  of  the  law  as  to  setting 
apart  the  exemption  must  be  observed  or  the  allotment  will  be  void.79 

The  allotment  is  generally  required  to  be  made  to  the  debtor  by  the 
officer  having  charge  of  the  appraisement,80  or  by  the  appraisers  them- 


$300  from  the  items  first  mentioned  in 
the  statute,  or  from  items  elsewhere 
mentioned  therein.  Johnson  v.  Larcade, 
110  111.  App.  611,  618,  holding  that  such 
act  was  not  a  selection  at  all. 

74.  See  statutes  and  following 
cases:  Daley  v.  Peters,  47  Neb.  848, 
66  N.  W.  862,  citing  and  reviewing  State 
v.  Cunningham,  6  Neb.  90,  92;  People 
v.  McClay,  2  Neb.  7,  8  under  Code  Civ. 
Pioe.,  §522) ;  Beeves  v.  Boss,  62  W.  Va. 
7,  13,  57  S.  E.  284  (under  Code,  1906, 
§1321,  providing  that  the  property  ap- 
praised as  the  exemption  of  claimant 
shall  be  released  upon  demand) ; 
Tinsley  8.  Boss,  62  W.  Va.  265,  57  S.  E. 
821. 

75.  Nelson  v.  Oium,  21  S.  D.  541, 
114  N.  W.  691. 

76.  American  Paper  Co.  v.  Sullivan, 
34  Wash.  391,  75  Pac.  991  (under  Bal. 
Code  (Wash.),  §5255);  Hill  v.  Gardner, 
32  Wash.  550,  73  Pac.  690;  Mikkleson 
0.  Parker,  3  Wash.  Ter.  527,  19  Pac. 
31  (under  Code,  §349). 

77.  Lockhart  v.  Bear,  117  N.  C.  298, 
23  S.  E.  484. 

78.  Pla.— Camp  v.  Mullen,  46  Fla. 
«8,  35  So.  399;  McMichael  v.  Eckman, 
26  Fla.  43,  7  So.  365.  Ga.— Miller  v. 
Almon,  123  Ga.  104,  107,  50  S.  E.  993; 
Sarser  v.  Eoberts,  68  Ga.  252,  255. 
Ini-Burns'  Ann.  St.,  1908,  §752; 
«arMey  v.  Mahon,  95  Ind.  101,  107; 
State  e.  Read,  94  Ind.  103;  Douch  v. 
Kahner,  61  Ind.  64.  Mich.— McCausey 
*•  tfoek,  159  Mich.  570,  124  N.  W.  570; 
£*ayne  v.  Patterson,  40  Mich.  658.  Mo. 
^*ck  v  Troll,  84  Mo.  App.  49,  56. 
"•  ^--Gardner-Chirk  v.  McConnaughey, 


157  N.  C.  481,  483,  73  S.  E.  125  (under 
Bev.,  1905,  §695);  McAuley  v.  Morris, 
101  N.  C.  369.  7  S.  E.  883  (under  Code, 
§507  [Laws,  1868-9,  §507,  ch.  137,  §§12, 
13]).  Tenn. — See  Clark  v.  Bond,  7 
Baxt.  288. 

The  debtor  cannot  claim  as  exempt 
from  levy  and  sale  property  as  to 
which  the  law  does  not  permit  him  to- 
make  an  effective  waiver,  until  this 
property  has  been  identified  and  s^t 
apart  in  the  manner  prescribed  for  set- 
ting apart  an  ordinary  homestead  un- 
der the  constitution.  Miller  v.  Almon, 
123  Ga.  104,  107,  50  S.  E.  993. 

79.  Gardner  &  Clark  v.  McCon- 
naughey, 157  N.  C.  481,  73  S.  E.  125; 
Smith  v.  Hunt,  68  N.  C.  482,  holding 
lack  of  descriptive  list  of  property 
laid  out  rendered  allotment  void. 

Where  an  insolvent  debtor  seeks  to 
have  his  exemption  under  the  insolvent 
law  set  aside  to  him,  a  petition  to 
have  the  same  set  aside  is  the  proper 
"method  of  presenting  the  claim  there- 
for. In  re  Baldwin,  71  Cal.  74,  12  Pae. 
44. 

80.  See  statutes  of  the  various 
states  and  the  following:  Ind.  Burns' 
St.,  1914,  §752;  Barkley  v.  Mahon,  95 
Ind.  101,  107  (under  Bev.  St.,  1881, 
§710,  wherein  it  was  held  that  the  act 
of  the  officer  in  setting  apart  the  ex- 
emption is  ministerial,  not  judicial,  and 
he  has  no  discretion  to  do  or  not  to 
do  it,  the  law  commanding  him  so  to 
do);  State  v.  Bead,  94  Ind.  103,  107; 
Douch  v.  Bahner,  61  Ind.  64,  68. 

The  referee  in  a  creditor's  suit  was 
held  to  be  the '  proper  party  to  desig- 
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selves.81  The  time  when  such  act  of  setting-  apart  the  property  to  the 
debtor  must  be  made  is  generally  specified  therein.82 

The  acceptance  by  a  debtor  of  the  goods  set  apart  to  him  by  the  ap- 
praisers precludes  him  from  afterward  taking  advantage  of  any  irreg- 
ularity in  the  proceedings  to  determine  the  exemption.88 

2.  Out  of  What  Set  Aside.  —  The  allotment  must  be  made  out  of 
articles  posseased  by  the  defendant  at  the  time  of  the  allotment.84  As 
far  as  possible,  property  upon  which  there  is  no  lien  or  claim  must  first 
be  laid  off  as  exempt.85 

Where  the  property  of  the  debtor  consists  in  small  claims  in  the  hands 
of  several  garnishees,  the  proper  method  is  for  the  officer,  after  execu- 
tion has  been  issued  on  the  judgment  against  the  garnishees,  to  set  apart 
to  the  defendant  such  or  so  much  of  the  claims  as  he  may  elect  to  retain 
under  his  exemption  right.86 

If  a  person  is  entitled  to  an  exemption'  out  of  personal  property  which 
has  been  levied  upon,  it  is  his  right  to  have  the  exemption  set  apart  in 
kind.  He  cannot  be  required  to  take  the  amount  of  the  exemption  in 
money.87 


nate  the  articles  which  are  to  be  left 
with  the  debtor  as  his  exemption, 
where  there  is  a  dispute  between  the 
receiver  and  the  debtor.  Dickerson  v. 
VanTine,  1  Sandf.  (N".  Y.)   724,  729. 

Where  property  is  seized  with  that 
■which  may  be  claimed,  though  not 
specifically  exempt,  it  is  not  the  duty 
of  the  officer  to  set  apart  the  exempt 
property,  unless  the  claimant  points  it 
out.  Schwartz  v.  Birnbaum,  21  Colo. 
21,  39  Pac.  416. 

81.  Gardner  '  &  Clark  v.  McCon- 
naughey,  157  N.  C.  481,  73  S.  E.  125; 
McAuley  v.  Morris,  101  N.  C.  369,  7 
S.  E.  883  (under  Code,  §507);  Pate  & 
Co.  v.  Harper,  94  N.  C.  23.  See  Im- 
hoff's  Appeal,  119  Pa.  350,  13  Atl. 
279. 

82.  As  after  the  appraisement  has 
been  made.  Barkley  v,  Mahon,  95  Ind. 
101,  107;  State  v.  Bead,  94  Ind.  103.; 
Kelley  v.  McFadden,  80  Ind.  536;  Douch 
v.  Bahner,  61  Ind.  64. 

83.  State  v.  Conner,  73  Mo.  572. 

84.  Smith  v.  Abercrombie,  65  Ga 
326;  Gardner  &  Clark  v.  McConnaughey, 
157  N.  C.  481,  73  S.  E.  125,  holding 
articles  consumed  since  prior  void  al- 
lotment could  not  be  taken  as  part  of 
allotment. 

The  fact  that  one  who  did  not  own 
an  animal  included  in  his  petition  for 
an  exemption  "one  farm  horse  or 
mule,"  and  that  it  was  allowed,  did 
not  operate  to  set  apart  as  exempt  a 
horse  subsequently  purchased.  Smith 
V.  Abercrombie,  65  Ga.  326. 
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85.  Cowan  v.  Phillips,  122  N.  C.  70, 
74,  28  S.  E.  961. 

Property  of  the  debtor  upon  which 
there  is  a  lien  can  only  be  resorted  to 
for  the  purpose  of  supplying  any  de- 
ficiency there  may  be  after  appropriat- 
ing the  debtor's  other  personal  prop- 
erty. Cowan  v.  Phillips,  122  N.  C.  70, 
74,  28  S.  E.  961. 

Property  in  Hands  of  Eeceiver. 
Halm  v.  Allen,  93  Ga.  612,  20  S.  E.  74 

86.  Barker  &  Co.  v.  Johnson,  2  Pa. 
Co.  Ct.  414. 

■  87.  McMichael  v.  Eckman,  26  Fla. 
43,  7  So.  365, 

Setting  Apart  Money.  — In  some 
states,  as  in  Georgia  under  the  con- 
stitution of  1868  and  the  Code  of 
1876,  §2016,  an  exemption  set  apart  in 
money  is  void,  the  statute  requiring 
that  cash  must  be  invested  in  per- 
sonal property  and  returned  by  sched- 
ule before  it  is  finally  set  apart  as  an 
exemption  by  the  ordinary  (Jones  v. 
Ehrlisch,  65  Ga.  546,  548).  But,  the 
ordinary  may  order  money  due  the  head 
of  a  family,  to  be  paid  to  him,  to  be 
by  him  invested  according  to  law,  and 
when  it  has  been  invested  and  a  sched- 
ule of  the  property  has  been  attached, 
he  may  then  pass  a  final  order  of  ex- 
emption. Douglass  v.  Boylston,  69  Ga. 
186.  "  ,. 

When'  the  execution  debtor  has  only 
the  precise  number  exempt,  or  property 
of  the  exemption  value,  it  is  the  duty 
of  the  officer  to  set  aside  such  prop- 
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Under  statutes  providing  that  the  debtor  may  elect  to  take  his  money 
exemption  in  either  personal  or  real  property,  it  is  held  that  the  statute 
contemplates  the  setting  apart  of  real  estate,  and  not  money  arising 
from  it.88  And  generally  no  part  of  the  proceeds  of  land  can  be  set 
apart  in  lieu  of  exempted  articles  not  on  hand.89 

3.  Exception  To  Allotment.  —  Some  statutes  provide  that  either  a 
judgment  creditor  or  debtor  may  except  to  the  allotment  of  the  ap- 
praisers or  officer  setting  aside  the  exemption.90  Exceptions  must  be  in 
writing,91  contain  a  transcript  of  the  return  of  the  appraisers,  together 
with  the  objections  thereto,02  and  be  filed63  within  the  time  required  by 
law.04  Notice  of  them  should  be  given  the  adverse  party  and  the  sheriff 
having  the  execution.95  They  are  then  tried  or  disposed  of  in  the  man- 
ner provided  in  the  statute.98 

M.  Surrendering  Non-Exempt  Property.  —  In  a  few  states,  where 
the  officer  levies  upon  property  which  may  be  selected  or  claimed  as 
exempt,  and  subsequently  the  debtor  does  select  or  claim  the  same  as 
his  exemption,  he  is  required,  as^a  condition  precedent  to  the  allowance 
of  Ms  claim  and  selection,  to  deliver  the  remainder  of  his  property,  if 
he  has  any,  to  the  officer.97    But  where  the  debtor  has  no  more  property 


erty.    Harrington  v.   Smith,    14    Colo. 
S76,  23  Pac.  331. 

88.  Huffman's  Appeal,  81  Pa.  329, 
331  (under  Aet,  1849);  Weaver's  Ap- 
peal, 18  Pa.  307,  309.  See  Mark's  Ap- 
peal, 34  Pa.  36. 

Especially  where  the  statute  provides 
that  only  upon  the  appraisement  show- 
ing that  the  land  cannot  be  divided 
is  the  debtor  permitted  to  take  money. 
Huffman's  Appeal,  81  Pa.  329,  331 
(under  Act,  1849);  Weaver's  Appeal, 
18  Pa.  307.  See  Mark's  Appeal,  34 
Pa.  36. 

89.  Peak  v.  Weller  &  Co.,  10  Ky.  L 
Eep.  153. 

Thus  under  the  Act  of  May  17  (Ken- 
tucky), 1886,  the  substitution  provided 
for  therein,  if  made  at  all,  must  be 
made  out  of  personal  property  or 
money;  there  is  no  provision  allowing 
it  to  be  made  up  in  land  or  by  a 
sale  of  land.  Peak  a.  Weller  &  Co.. 
10  Ky.  L.  Eep.  153. 

90.  Gardner  &  Clark  v.  McCon- 
naughey,  157  N.  C.  481,  73  S.  E.  125; 
McAuley  v.  Morris,  101  N".  O.  369,  7 
8.  E.  883  (under  Code,  §519). 

91.  McAuley  v.  Morris,  101  N.  C. 
369,  7  S.  B.  883  (under  Code,  §519). 

92.  McAuley  v.  Morris,  101  N.  C. 
369,  7  S.  E.  883  (under  Code,  §519). 

93.  They  must  be  filed  with  the  clerk 
i  J*e  eounty  court,  in  which  the  al- 
lotment is  made.    McAuley  v.  Morris, 


101  1ST.  C.  369,  7  S.  E.  883  (under  Code, 
§519). 

The  objections  need  not  be  filed  in 
the  justice  court,  even  if  the  judgment 
shall  be  in  or  the  execution  shall  issue 
from  that  court.  McAuley  v.  Morris, 
101  N.  C.  369,  7  S.  E.  883. 

94.  Allen  v.  Strickland,  100  N.  C. 
225,  6  S.  E>.  780,  under  Code,  §519,  pro- 
viding that  the  judgment  creditor  or 
debtor  must  make  his  objection  within 
ten  days. 

95.  Allen  v.  Strickland,  100  N.  O. 
225,  6  S.  E.  780,  written  notice  is 
necessary  since  all  notices  in  judicial 
proceedings  are  required  by  statute  to 
be  in  writing. 

Notice  by  Mail  Insufficient. — Allen  v. 
Strickland,  100  N.  C.  225,  6  S.  E.  780. 

96.  Upon  receipt  of  the  objection, 
made  as  required  by  statute,  the  clerk 
is  required  to  put  the  same  on  the  civil 
issue  docket  of  the  county  court  for 
trial  at  the  next  term  thereof  as  other 
civil  actions,  and  this  issue  has  prece- 
dence over  all  others  at  such  term. 
McAuley  v.  Morris,  101  N.  C.  369,  7 
S.  E.  883   (under  Code,  §519). 

97.  Cal. — Keybers  v.  MeComber,  67 
Cal.  395,  400,  7  Pac.  838.  Colo. — Yates 
v.  Gransbury,  9  Colo.  323,  12  Pac.  206. 
111.— McMasters  v.  Alsop,  85  111.  157, 
158;  Smothers  v.  Holly,  47  111.  331,  332; 
Bingham  v.  Maxcy,  15  111.  290;  Cook 
v.  Scott,  6  111.  333;  Johnson  v.  Larcade, 
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than  is  specifically  exempt,93  or  where  he  notifies  the  officer  that  the 
property  about  to  be  levied  upon  is  specifically  exempt,98  the  debtor  is 
not  bound  to  surrender  any  property  which  he  has  as  a  condition  for 
retaining  the  residue1  and  the  maintenance-  of  an  action  against  the 
officer.2  And  where  the  statute  provides  that  the  debtor  shall  leave, 
subject  to  the  levy,  such  property  as  is  not  exempt  by  virtue  of  his 
selection,  it  is  not  the  duty  of  the  debtor  to  turn  over  any  of  this  prop- 
erty to  the  officer.3 

N.  Claimant's  Remedies  for  Enforcement  and  Protection  of 
Exemption  Right.  —  1.  Jurisdiction  and  Venue.  —  The  court  in  which 
an  Action  must  be  brought  to  enforce  or  protect  a  claim  of  exemption 
depends  largely  upon  the  laws  of  each  particular  state  or  jurisdiction.4 


110  111.  App.  611,  614;  MacVeagh  0. 
Bailey,  29  111.  App.  606,  610.  Ky.-^Me- 
Gee  v.  Anderson,  1  B.  Mon.  187,  36 
Am.  Deo.  570.  See  Stirman  v.  Smith, 
10  Kv.  L.  Rep.  665,  668,  10  S.  W.  131. 
Term."— Pyett  v.  Rhea,  6  Heisk.  136,  138. 
See  Rogers  v.  Ayers,  119  Tenn.  340,  104 
S.  W.  521.  Contra. — Bray  v.  Laird,  44 
Ala.  295,  297.  See  Thibault  v.  Len- 
non,  39  Ore.  280,  64  Pac.  449.     • 

Where  some  of  his  property  is  in  an 
adjoining  county,  it  is  not  necessary  for 
the  debtor,  as  a  condition  to  his  as- 
serting his  right  to  select  and  hold 
certain  property  as  exempt,  that  he 
bring  such  property  into  the  jurisdic- 
tion of  the  process,  so  that  the  officer 
may  levy  upon  them  or  some  of  them 
(Anderson  v.  Eye,  44  Minn.  216,  218). 
And  where  the  property  which  the 
debtor  would  be  required  to  turn  over 
under  the  rule  stated  in  the  text,  is 
in  the  hands  of  an  officer  in  an  ad- 
joining county,  who  wrongfully  refuses 
to  deliver  them  to  the  debtor,  his  rights 
under  the  statute  to  make  a  claim 
and  selection  are  not  affected.  Keefer 
V.  Guffin,  38  111.  App.  622. 

Other  Property  of  Same  Kind. — When 
particular  articles  of  property  are 
levied  upon,  though  the  debtor  has  a 
right  to  select  the  same  as  exempt,  he 
must  put  other  property  of  the  same 
kind  in  their  place,  if  he  has  it.  Rogers 
V.  Ayers,  119  Tenn.  340,  104  S.  W. 
521;  Pyett  v.  Rhea,  6  Heisk.  (Tenn.) 
136. 

In  Illinois,  by  the  plain  language  of 
the  statute  (Hurd's  Rev.  St.,  1909,  ch. 
52,  §14),  it  is  the  duty  of  the  claimant 
to  deliver  up  to  the  officer  the  prop- 
erty not  selected.  Johnson  v.  Larcade, 
110  111.  App.  611. 

In  Texas,  the  debtor  is  only  required 
to  point  out  to  the  officer  the  remainder 
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of  his  property  not  selected  or  claimed 
as  exempt.  Puller  v.  Sparks,  39  Tex. 
136. 

98.  Vaughan  v.  Thompson,  17  111. 
77. 

99.  Amend  v.  Murphy,  69  111.  337. 

1.  Vaughan  v.  Thompson,  17  111.  77. 

2.  Amend  v.  Murphy,  69  111.  337, 
339,  holding',  however,  that  the  rule 
would  be  different  if  the  officer  had 
received  no  notiee  that  the  property 
was  claimed  as  exempt  until  after  a 
levy,  citing  Bonnell  v.  Bowman,  53  111. 
460,  in  which  it  was  held  that  where 
an  officer  made  a  levy  without  any 
knowledge  that  the  property t  taken 
was  specifically  exempt,  that  the  debtoi 
could  not  afterwards  claim  the  prop- 
erty .as  "exempt  without  an  offer  to 
surrender  other  property  as  not  ex- 
empt. 

3.  Nelson  v.  Oium,  21  S.  D.  541,  114 
N.  W.  691,  holding  that  duty  is  merely 
to  leave  it  where  officer  may  make 
the  levy. 

4.  See  generally  the  title  "Jurisdic- 
tion." 

.  Amount  in  Controversy.— Boss  ». 
Hawthorne,  55  Miss.  551. 

Jurisdiction  of  Justice  of  Peace. 
Thompson  v.  Ogle,  55  Ark.  101,  17  S. 
W.  593. 

An  Action  To  Enjoin  an  Officer. 
Naill  v.  Kansas,  etc.  Ins.  Co.,  47  Kan. 
223,  27  Pac.  854;  Chesapeake,  0.  &  S. 
W.  R.  Co.  v.  Reasor,  6  Ky.  L.  Eep. 
298. 

Under  the  Florida  statute,  the  circuit 
court  has  jurisdiction  upon  bill  filed 
by  a  creditor  or  other  person  interested 
in  enforcing  any  unsatisfied  judgment 
or  decree  to  determine  whether  any 
property,  real  or  personal,  claimed  to 
be  exempt  is  so  exempt,  and  in  case 
it  be  so  exempt  the  court  can  by  «s 
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2.  Criminal  Remedies.  —  Statutes  in  some  states  make  it  a  penaj 
offense  to  levy  upon,5  or  to  sell,8  under  execution  or  other  process, 
property  claimed  as  or  which  is  exempt,  under  the  statutes.  And  in 
some  states  it  is  also  made  a  penal  offense  to  send  a  claim  against  a  resi- 
dent debtor  out  of  the  state/  or  to  assign  or  transfer  any  such  claim8 


decree  subject  it  or  so  much  thereof 
as  may-  be  necessary  to  the  satisfaction 
of  said  judgment  or  decree  and  may 
enjoin  the  sheriff  or  other  officer  from 
setting  apart  as  exempt,  property,  real 
or  personal,  which  is  not  exempt  and 
may  annul  all  exemptions  made  and 
set  apart  by  the  sheriff  or  other  of- 
ficer. Camp  v.  Mullen,  46  Fla.  498,  35 
So.  399;  McMichael  v.  Grady,  34  Fla. 
219,  15  So.  765  ("Thus  giving  to  our 
courts  of  equity  full  and  complete  jur- 
isdiction over  the  matter  of  homesteads 
and  exemptions,  not  only  to  adjudicate 
as  to  the  Tight  of  the  party  thereto, 
but  to  control  and'  direct  the  setting 
apart  thereof,  and  to  restrain  interfer- 
ence therewith  by  any  inhibited  process 
of  law;  and  to  pass  upon  and  adjudicate 
the  propriety  of  any  exemption  set 
apart  by  any  officer,  and  to  rectify  it 
if  improper.") 

In  Nebraska,  though  the  county  court 
las  no  jurisdiction  in  cases  involving 
title  to  real  estate,  it  is,  nevertheless, 
held  that  this  court  has  jurisdiction 
,  under  the  assignment  law  (Oomp.  St., 
1885,  ch.  6,  §34)  to  determine  whether 
or  not  a  person  is  entitled  to  an  exemp- 
tion, claimed  in  personal  property,  in 
lieu  of  any  homestead  exemption,  and 
accordingly  what  passes  to  the  assignee, 
the  court  holding  that  in  such  case, 
no  question  of  title  to  real  estate  is 
involved.  Stout  v.  Eapp,  17  Neb.  462 
23  N.  W.  364. 

In  Pennsylvania,  it  has  been  held 
that,  since  the  exemptions  under  the 
statute  (Act  of  April  9th,  1848)  are 
absolute,  that  a  court  has  no  jurisdic- 
tion to  disallow  the  right  of  exemption, 
though  it  does  have  power  to  set  aside 
an  appraisement,'  in  which  proceeding 
the  right  of.  exemption  itself  may  be 
incidentally  passed  upon.  Tasker  v. 
Sheldon,  115  Pa.  107,  7  Atl.  762. 

under  the  Homestead  Act  of  British 
Columbia  (€.  S.  B.  0.,  1888,  §15)  a 
SJ^strate  sitting  as  judge  of  the  Small 
■uebts  Court  has  no  jurisdiction  to  de- 
cide the  validity  of  a  claim  of  exemp- 
tion of  goods  seized  under  process  of 
execution  issued  from  that  court.  Aug- 
oerg  v,  Anderson,  5  Brit.  Col.   (Bng.) 


622  (holding  that  the  provisions  of  the 
statute  for  a  trial  by  jury  of  any  mat- 
ters of  fact  can  only  apply  to  a  court 
having  a  jury  and  power  to  invoke  the 
necessary  procedure  of  submitting  it 
thereto). 

5.  State  v.  Power,  63  Neb.  496,  88 
N.   W.    769    (under     Code     Civ.    Proc, 

.  §531  f,  making  it  unlawful  to  attach 
or  garnish  wages  exempt  under  the 
statute);  State  v.  Carr,  71  N.  C.  106, 
108  (under  Bat.  Eev.,  ch.  55,  §27, 
making  it  a  misdemeanor  for  any  of-1 
ficer  to  violate  the  terms  of  the  act, 
providing  both  a  personal  and  home- 
stead exemption  to  the  debtor),  and 
generally   the    statutes    of   the   several 

6.  Ark.— Guise  v.  State,  41  Ark.  249, 
251  (under  Gantt's  Dig.,  §2641).  Fla. 
Phillips  V.  Crichton,  17  Fla.  600.  S.  O. 
Oliver  v.  White,  18  &.  C.  235,,  242,  in 
which  it  is  said  that  an  officer,  selling 
or  removing  property,  subject  to  ex- 
emption, is  liable  to  be  indicted  under 
the  act.  (St.,  ch.  172,  §14)  "to  punish 
sheriffs  and  other  officers  for  violating 
the  homestead."  Term. — State  v.  Hag- 
gard, 1  Humph.  390,  under  Act,  1820, 
ch.  11  (Caruthers  &  Nicholson's  Big., 
533)  making  it  a  misdemeanor  in  office. 

7.  Ind.  Eev.  St.,  1881,  §§2162,  2163; 
State  v.  Dittmar,  120  Ind.  54,  22  N.  E. 
88,  299;  Wilson  v.  Joseph,  107  Ind.  490, 
8  N.  E.  616;  Ohil.  Hinds  «.  Sells,  63 
Ohio  St.  328,  333,  58  N.  E.  800  (under 
Eev.  St.,  §7014);  Goldsborough  v. 
Bolenbaugh,  3  Ohio  C.  C.  583,  586. 

Creditor  personally  taking  claim  into 
another  state  violates  such  a  statute. 
The  mode  of  getting  a  claim  into  the 
foreign  jurisdiction  is  utterly  im- 
material. State  v.  Dittmar,  120  Ind. 
54,  55,  22  N.  E.  88,  299. 

8.  Ind.— See  Kestler  v.  Kern,  2  Ind. 
App.  488,  28  N.  E.  726  (citing  State  v. 
Bittmar,  120  Ind.  54,  22  N.  E.  88),  in 
which  the  plaintiff  brought  an  action 
for  damages,  though  the  facts  would 
have  warranted  a  criminal  prosecution. 
Neb.— State  v.  Powers,  63  Neb.  496,  88 
N.  W.  769,  under  Code  Civ.  Proc, 
§531  f,  making  it  unlawful  to  transfer 
a  claim  sought  to  be  enforced  against 

VoL  XI 


540 


HOMESTEADS  AND  EXEMPTIONS 


with  intent  to  evade  the  exemption  laws  of  the  debtor's  state.  Such 
statutes  are  construed  strictly.9 

The  complaint  or  indictment  under  such  statutes  must  aver  facts  show- 
ing that  the  debtor  was  entitled  to  an  exemption.10 

3.  Civil  Remedies.  —  a.  In  Equity. — (I.)  By  Injunction.  — (A.)  In 
General.  —  There  is  a  conflict  of  authority  upon  the  right  of  a  judg- 
ment debtor  to  enjoin  the  sale  of  his  personal  property  under  execution 
upon  the  ground  that  it  is  exempt  by  law  from  such  sale,11  some  author- 
ities holding  that  an  injunction  is  an  appropriate  remedy  in  such  case,12 
or  to  restrain  the  paying  over  by  a  garnishee  of  money,  exempt  under 
the  statute,13  but  other  authorities  hold  that  there  is  an  adequate  rem- 
edy at  law  by  an  action  for  damages,  or  to  recover  the  property  and  in- 
junction is  not  proper14  except  where  the  property  possesses  a  special 
value  to  the  judgment  debtor  alone",  such  as  a  keepsake  or  a  momento  of 
some  kind.15  Statutes  in  some  states,  however,  expressly  provide  a 
remedy  by  injunction.16 

In  most  jurisdictions  a  writ  of  injunction  is  a  proper  remedy  for  the 
protection  of  a  claim  or  right  of  exemption,17  when  it  is  sought  in  a 


any  wages  of  the  debtor,  exempt  to 
him  under  the  statutes.  Ohio. — Hinds 
V.  Sells,  63  Ohio  St.  328,  333,  58  N.  E. 
800  (under  Eev.  St.,  §7014);  Golds- 
borough  v.  Bolenbaugh,  3  Ohio  Cir.  Ct. 
583. 

Absolute  Sale. — Under  a  statute  mak- 
ing it  a  penal  offense  for  any  resident 
to  assign  or  transfer  any  claim  against 
a  resident  debtor  with  the  intent  to 
deprive  him  of  his  exemption,  an  ab- 
solute transfer  for  value  is  not  within 
the  statute.  Drury  v.  High,  8  Ohio 
Dec.  (Eeprint)  523;  Goldsborough  v. 
Bolenbaugh,  3  Ohio  Cir.  Ct.  583. 

9.  Goldsborough  v.  Bolenbaugh,  3 
Ohio  Cir.  Ct.  583. 

10.  Thus  since  the  exemption  given 
a  wage-earner  under  the  Nebraska  stat- 
ute is  to  one  "the  head  of  a  family," 
and  of  wages  "earned  sixty  days  prior 
to  the"  garnishment  or  attachment, 
the  criminal  complaint,  under  §531  f, 
Code  of  Civil  Procedure,  must  aver  that 
the  defendant  in  execution,  whose  prop- 
erty was  taken,  was  the  head  of  a 
family,  and  that  the  exemptions  sought 
to  be  reached  by  the  act  complained 
of  were  sixty  days'  wages  of  the  com- 
plainant. State  v.  Powers,  63  Neb.  496, 
502,  88  N.  W.  769. 

11.  Parsons  v.  Hartman,  25  Ore.  547, 
37  Pac.  61,  42  Am.  St.  Eep.  803,  30  L, 
B.  A.  98. 

12.  Ky. — Hamlett  v.  Buckner,  6  Ky. 
L.  Bep.  741;  Chesapeake,  etc..  B.  Co.  V, 
Beasor,  6  Ky.  L.  Eep.  298.  Neb.— Jones 
V.  Union  P.  E.   Co.,  84  Neb.   121,   120 
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N.  W:  946;  Bender  v.  Bame,  40  Neb. 
521,  59  N.  W.  105;  Cunningham  v.  Con- 
way, 25  Neb.  615,  41  N.  W.  452.  N.  J. 
See  Muir  v.  Howell,  37  N.  J.  Eq.  39. 
Tex.— Stein  v.  Frieberg,  64  Tex.  271,. 
273  (following  Alexander  v.  Holt,  59 
Tex.  205;  Nichols  v.  Claiborne,  39  Tex. 
363;  Puller  v.  Aparks,  39  Tex.  136; 
Swisher  v.  Hancock,  31  Tex.  262;  An- 
derson v.  Galbreath,  1  White  &  W.  Civ. 
Cas.,  §947;  Attoway  v.  Still,  2  PoseJ 
Unrep.   Cas.   697. 

13.  Jones  v.  Union  P.  E.  Co.,  84  Neb. 
121,   120   N.   W.   946. 

14.  Ark. — Driggs  Bank  v.  Norwood}' 
49  Ark.  136,  4  S.  W.  488,  4  Am.  St. 
Eep.  30;  Jacks  &  Co.  v.  Bigham,  36 
Ark.  481.  Fla.— Bryan  v.  Long,  14  Fla. 
366,  decided  previous  to  Act  of  March 
7,  1881,  cited  supra.  Mo.— Bailey  v. 
Wade,  24  Mo.  App.  186.  N.  C— Baxter 
v.  Baxter,  77  N.  C.  118,  119  (holding 
that  title  to  personal  property  cannot 
be  tried  by  injunction) ;  Smith  v.  Hunt, 
68  N  O  482.  Ore.— Parsons  v.  Hart- 
man,  25  Ore.  547,  37  Pae.  61,  42  Am.  St. 
Eep.  803,  30  L.  E.  A.  98. 

15.  Parsons  v.  Hartman,  25  Ore.  547, 
37  Pac.  61.  „    _,   ... 

16.  Fla.— Laws,  1881,  ch.  3246;  Smith 
v.  Gufford,  36  Fla.  481,  487,  491,18 
So.  717;  McMichael  v.  Grady,  34  Jfia. 
219,  15  So.  765;  Hodges  v.  Cooksey,  « 
Fla.  715,  15  So.  549;  Taylor/.  Bel- 
ville,  70  W.  Va.  484,  74  S.  B.  517,  atmg 
Code,  1906,  ch.  133,  §1.  , 

17.  U.  S— "Watson  r.  Sutherland,  a 
Wall.  74,  18  L.  ed.  580.    See  Cole,  * 
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foreign  jurisdiction,  to  take  by  process  property  exempt  in  the  domicile 
of  both  the  claimant  and  the  person  seeking  to  obtain  the  property 


Cunningham,  133  TJ.  S.  107,  10  Sup.  Ct 
269  33  L.  ed.  538,  reviewing  the  author- 
ities upon  the  jurisdiction  of  courts  of 
equity   to    enjoin    proceedings    in    the 
courts   of   aster    states,    by    operating 
upon  the  parties  thereto  in  personam. 
Ala— Allen  v.  Buchanan,  97  Ala.  399, 
11  So.  777,  reviewing  authorities  as  to 
the  exercise  of  the   power,   when   the 
restraint  is  to  operate  outside  the  state. 
Ark.— Greer  v.  Strozier,  90    Ark.    158, 
'118  S.  W.  400;  Greer  r.  Cook,  88  Ark. 
93,  113  S.  W.  1009,  16  Ann.  Cas.  671; 
Griffith  v.  Langsdale,   53    Ark.    71,    13 
S.  W.  733,  22  Am.  St.  Rep.  182.     Ga, 
See  Harwell  v.  Sharp,  85  Ga.  124,  127, 
11  S.  E,  561,  21  Am.  St.  Eep.  149,   8 
L.  K.  A.   514,   in   which   the   question 
was  not  decided,  but  where  the  court 
inferred   that   it   would    have    granted 
an  injunction,    if   an    application    had 
been  made.     Ind. — Wilson    v.    Joseph, 
107  Ind.  490,  8  N".  E.  616;  Kestler  r. 
Kern,  2  Ind.  App.  488,  495,   28   N.   E. 
726.    Ind.  Ter.— Biggs  v.  Colby,  4  Ind. 
Ter.  382,  69  S.  W.  910.     la.— Mumper 
r.  Wilson,  72  Iowa  163,  33  1ST.  W.  449; 
Hager  v.  Adams,   70  Iowa   746,   30   N. 
W.  36  (both  following  Teager  v.  Lands- 
ley,  69  Iowa  725,  27  N".  W.  739).    Kail. 
Start  v.  Bare,   39   Kan.   100,   17'  Pac. 
826;   Zimmerman   v.   Eranke,    34   Kan. 
650,    9    Pac.    747.      Ky.— Stewart    c. 
Thompson,  97  Ky.  575,   31   S.  W.   133, 
following  Byrne  v.   Sinnett,   13   Ky.  L. 
Eep.  831.  Md.— Keyser  p.  Bice,  47  Md. 
203.    Mo.-rWabash  Western  B.  Co.  v. 
Sieb.ert,  41   Mo.   App.   35,    41.      N.    J. 
See  Margarum  v.  Moon,   63   N.  J.  Eq. 
586,  591,  53  Atl.  179.     N.  €.— Wierse 
v.  Thomas,   145   N.   C.   261,    59    S.    E. 
58,  reviewing  authorities.  Ohio.— Snook 
v.  Snetzer,  25  Ohio  St.  516.     Pa.— Gal- 
hraitl x  v.   Butter,    20    Pa.    Super.    554, 
M8,  Wowing  Sweeny  v.  Hunter,   145 
Pa.  363,  22  Atl.  653. 

,}\  %gs  v.  Colby,  4  Ind.  Ter.  382. 
W  S  W.  910,  it  was  held  that  an  in- 
'K°,nT  would  lie>  Respite  Manf .  Dig, 
§3750  (Ind.  Ter.  Ann.  St.,  1899,  §2509 
Providmg  that  no  injunction  shall  be 
"sued  to  stay  proceedings  on  a  judg- 
tt,?  *Sn  a.  Juatiae  °f  the  Peace'  less 
h  J  '  8Ulee  the  3uagment  rendered 
-■mis  case  was  in  a  foreign  juris- 
diction and  statute  could  have  no  ex- 


traterritorial effect,  and  that  this  is 
not  an  action  to  stay  proceedings  upon 
a  judgment,  but  rather  an  action  "to 
prevent  ...  a  fraud  upon  the  law 
of  this  jurisdiction." 

"The  power  of  the  state  to  compel 
its  citizens  to  respect  its  laws,  even 
beyond  its  own  territorial  limits,  is 
supported,  ...  by  the  great  pre- 
ponderance of  precedent  and  author- 
ity." Keyser  v.  Bice,  47  Md.  203,  28 
Am.  Bep.  448.  And  "it  is  now  firmly 
settled  in  this  country  that  a  debtor 
may  enjoin  his  creditor  from  sending 
a  claim  into  another  jurisdiction  for 
the  purpose  of  evading  the  exemption 
laws  of  the  state  where  they  reside, 
and  of  collecting  the  claim  from  prop- 
erty exempted  by  the  laws  of  the  home 
state,  whether  it  is  prohibited  by  the 
penal  laws  or  not."  Kestler  v.  Kern, 
2  Ind.  App.  488,  495,  28  N".  E,  726. 

It  is  only  when  a  creditor  attempts 
to  evade  the  exemption  laws  of  his 
own  state  by  resort  to  attachment  pro- 
ceedings in  the  court  of  another  state 
against  the  property  of  a  debtor  who  is 
a  resident  of  the  state  of  the  creditor's 
domicil  that  he  will  be  enjoined  by  the 
courts  of  the  latter  state  from  prosecut- 
ing his  suit  in  the  foreign  jurisdiction. 
Person  v.  Williams,  etc.  Dry  Goods  Co. 
(Ark.),  169  S.  W.  223.  A  proceeding 
by  a  resident  creditor  in  the  courts  of 
his  own  state  to  collect  a  claim  against 
a  non-resident  debtor  by  garnishment, 
subjecting  to  its  payment  money  due 
to  such  non-resident  in  the  hands  of 
the  garnishee  within  this  jurisdiction 
is  not  an  attempt  to  evade  the  exemp- 
tion laws  of  another  state,  warranting 
injunctive  relief,  since  a  citizen  of 
every  state  has  a  right  to  proceed  un- 
der the  forms  of  laws  of  his  own  state 
in  the  collection  of  his  claim  under 
the  method  provided  by  the  laws  there- 
of. Person  v.  Williams,  etc.  Dry  Goods 
Co.,  supra. 

Equity  Acts  In  Personam. — In  ac- 
cordance with  the  well  settled  rule, 
equity  acts  in  such  case  in  personam 
and  not  against  the  court  of  the  sister 
state.  Snook  v.  Snetzer,  .25  Ohio  St. 
516,  519.  The  writ  operates  against 
the  resident  debtor  of  the  state,  rather 
than  against  the  court  of  the  foreign 
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claimed,  there  being  no  adequate  remedy  at  law.18  But  where  an  ade- 
quate remedy  at  law  is  provided,  injunction  cannot  be  resorted  to.19 

(B.)  Parties.  —  The  sheriff  is  not  a  proper  party  to  an  action  seek- 
ing to  restrain  proceedings  to  sell  under  execution  property  in  which 
an  exemption  is  claimed.20 

(C.)  Pleadings.  —  The  bill  for  an  injunction  restraining  the  sale  of 
property  under  an  execution  should  allege  facts21  bringing  the  petitioner 


state.  Allen  v.  Buchanan,  97  Ala.  399, 
11  So.  777;  Wierse  v.  Thomas,  145  N.  C 
261,  59  S.  E.  58. 

When  the  debtor  and  creditor  are 
domiciled  in  different  states,  an  injunc- 
tion on  the  part  of  the  courts  of  the 
debtors'  state  will  not  be  issued  even 
though  the  creditor  be  temporarily 
found  within  their  jurisdiction.  Griffith 
V.  Langsdale,  53  Ark.  71,  13  S.  W.  733, 
22  Am.  St.  Eep.  182;  Greer  V.  Cook, 
88  Ark.  93,  113  S.  W.  1009. 

Where  Claim  Assigned  Absolutely. 
Where  a  resident  creditor  had  abso- 
lutely assigned  a  claim  against  a  resi- 
dent' debtor,  for  the  purpose  of  col- 
lection by  a  resident  in  a  foreign 
state,  it  was  held  that  the  debtor  could 
not  enjoin  the  resident  creditor  from 
proceeding  by  attachment  suit  in  this 
foreign  jurisdiction,  since  it  appeared 
that  he  was  powerless  to  control  or  ar- 
rest the  attachment  proceedings,  the 
assignment  transferring  to  the  assignee 
the  entire  control  of  the  suit,  giving  a 
power  coupled  with  an  interest,  ir- 
revocable, by  the  creditor  at  least,  to 
the  extent  of  the  agent's  interest  in 
the  claim.  Margarum  v.  Moon,  63  N.  J. 
Eq.  586,  591,  53  Atl.  179. 

18.  Allen  v.  Buchanan,  97  Ala.  399, 
11  So.  777,  since  the  exemption  laws 
are  not  entitled  to  any  extraterritorial 
effect. 

19.  Galbraith  v.  Butter,  20  Pa. 
Super.  554,  558,  where  it  was  held  that 
while  an  injunction  would  lie,  despite 
the  remedy  at  law  under  the  Act  of 
1887,  P.  L.  164  (providing  for  an  action 
of  debt)  against  a  resident  creditor  as- 
signing a  debt  against  his  debtor,  it 
would  not  lie  against  a  garnishee  sum- 
moned in  a  suit  on  such  claim,  since 
the  action  at  law  (provided  by  stat- 
ute) would  adequately  compensate  the 
debtor  in  a  suit  against  the  garnishee 
for  his  wages. 

20.  Stout  v.  McNeill,  98  N.  C.  1,  3 
S.  E.  915,  since  he  is  purely  a  min- 
isterial officer. 
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21.  It  should  allege  that  the  plain- 
tiff was  either  the  head  of  a  family,  or 
a  member  of  a  family  entitled  to  the 
benefits  of  the  exemption  law  (Atto- 
way  v.  Still,  2  Posey  Unrep.  Cas.  (Tax.) 
697,  703).  And  under 'a  statute  giv- 
ing an  exemption  of  provisions  to  a 
debtor  having  a  family  dependent  upon 
him,  a  petition  alleging  that  the 
petitioner  has  a  family  depending 
upon  him,  but  failing  to-  state 
the  number,  ages  or  sex,  or  con- 
dition of  the  members  of  the 
family  is  insufficient  (Swisher  v.  Han- 
cock, 31  Tex.  262,  264),  since  without 
the  knowledge  of  such  facts  in  refer- 
ence to  the  family,  a  jury  would  have 
no  means  of  ascertaining  whether  the 
amount  of  provisions  claimed  were 
necessary  for  the  support  of  the  family 
(Swisher  v.  Hancock,  supra). 

Debt  Growing  Out  of  Contract. 
Where  the  statute  gives  an  exemption 
against  a  judgment  rendered  on  a 
debt  growing  out  of  a  contract,  ex- 
press or  implied,  but  not  out  of  tort, 
the  complaint  in  an  action  to  enjoin 
the  sale  should  aver  that  the  judg- 
ment was  rendered  on  such  a  debt. 
Berry  v.  Nichols,  96  Ind.  287,  290. 

Sufficient  Bill.— Where  the  statute 
gives  an  injunction  as  a  remedy  foi 
the  threatened  forced  sale  of  property 
exempt  to  the  owner,  a  bill  which  al- 
leges that  the  complainant  was  the 
head  of  a  family  residing  within  the 
state;  that  he  did  not  own  property 
exceeding  in  value  the  amount  given 
by  the  statute  as  exempt;  that,  the  de- 
fendant had  levied  upon  property  that 
the  complainant  claimed  to  be  exempt 
to  him  as  the  head  of  a  family  under 
the  constitution  and  laws  of  the  state, 
and  which  prays  that  the  court  shall 
adjudge  his  right  of  exemption  to  the 
property,  and  that  it  be  set  apart  to 
him  as  exempt  from  the  levy,  was  held 
sufficient  in  Smith  v.  Gufford,  36  J!  la. 
481,  18  So.  717.  See  also  Jetton  Lumb, 
Co.  •?.  Hall  (Ha.),  64  So.  440, 
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within  the  exemption  given  by  the  statute,  expressly,  and  not.  by  im- 
plication.22 

(II.)  Action  To  Quiet  Title  and.  To  Set  Off  Exemption.  -  Under  a  statute 
giving  a  debtor  a  money  exemption  to  a  specified  amount,  in  all  his  per- 
sonalty, and  real  estate  sufficient  to  make  up  such  amount,  an  action  to 
quiet  title  to  real  estate,  exempted  by  virtue  of  such  statute,  and  against 
which  a  judgment  has  been  recorded,  will  lie  at  the  suit  of  the  grantee, 
or  the  owner  and  his  grantee,  jointly,23  provided  such  suit  is  commenced 
before  the  real  estate  is  sold  under  such  judgment.24 

Demand.  —  No  previous  demand  is  necessary  to  the  maintenance  of 
such  an  action.25 

b.  At  Law.  —  (I.)  In  General.  —  Whenever  the  exemption  given  un- 
der the  law  is  sought  to  be  subjected,  by  any  legal  process,  to  the  de- 
mands of  a  creditor,  the  person  entitled  thereto  may  seek  redress  by 
action  at  law.2e  Statutes  expressly  give  a  right  of  action  to  a  debtor, 
when  a  claim  against  him  has  been  transferred,  assigned  or  sent  out  of 
the  state  for  the  purpose  of  evading  the  exemption  laws  of  his  state,27 
or  when  the  wages  exempt  to  him  are  attached  or  garnisheed  in  violation 
of  law.28 


22.  MeLeod  v.  Noble,  122  La.  714, 
48  So.  161. 

23.  Citizens  State  Bank  of  Nobles- 
ville  v.  Harris,  149  Ind.  208,  48  N.  E 
856  (grantee) ;  King  v.  Baston,  135  Ind. 
353,  35  N.  E.  181  (grantee) ;  Barnard 
ft  Biown,  112  Ind.  53,  13  N.  E.  401 
(grantor  and  grantee  jointly) .  See  also 
Kay  v.  Yarnell,  118  Ind.  112,  20  N.  E. 
705. 

Property  exempt  from  execution  is 
unaffected  by  execution  liens,  and  may 
be  sold  or  exchanged  even  while  writs 
of  execution  are  in  the  hands  of  the 
proper  officer.  King  v.  Easton,  135  Ind. 
353,  35  N.  E.  181;  Eay  V.  Yarnell,  118 
Ind.  112,  20  N.  E.  705;  Barnard  v. 
Brown,  112  Ind.  53,  13  N.  E.  401. 

24.  Citizens  State  Bank  of  Nobles- 
ville  v.  Harris,  149  Ind.  208,  48  N.  E. 
856.  ' 

25.  Citizens  State  Bank  of  Nobles- 
ville  v.  Harris,  149  Ind.  208,  48  N.  E. 
«56;  Barnard  v.  Brown,  112  Ind.  53,  13 
N.  E,  401. 

26.  Chapman  v.  Berry,  73  Miss.  437, 
**?,  18  So.  918,  55  Am.  St.  Eep.  546 
(citing  Chandler  v.  "White,  71  Miss.  161, 
H  So.  454);  Albreeht  v.  Treitschke,  17 
Neb.  205,  22  N.  W.  418. 

nT'-J^**  *•  Sells>  6^  Ohio  St.  328, 

imuf  5  E"  '80°  (under  Eev-  s*-> 
8 '«!*),  holding  such  provision   consti- 

nS'  **  being  in  aid  of  statutes  of 
exemptjon,  which  are  constitutional; 
Wrtorongh  v.  Bolenbaugh,    3    Ohio 


G.  O.  583);  Galbraith  v.  Butter,  20  Pa. 
Super.  554,  557  (under  Act  of  May 
23,  1887,  P.  L.  164,  giving  an  action 
of  debt  against  the  person  so  assign- 
ing, etc.,  such  a  claim)  following 
Sweeny  v.  Hunter,  145  Pa.  363,  22  Atl. 
653,  holding  such  act  .constitutional. 

The  remedy  of  debt  is  not  exclusive, 
under  the  Pennsylvania  statute.  Gal- 
braith v.  Butter,  20  Pa.  Super.  554, 
558,  holding  that  the  act  does  not  de- 
stroy the  equity  jurisdiction  in  such  a 
case.  But  see  supra,  II,  N,  3,  a,  (I), 
(A). 

Sale. — In  Ohio,  it  is  held,  however, 
that  the  statute  does  not  cover  a  sale 
of  a  claim  against  a  resident,  only 
contemplating,  in  view  of  the  strict 
construction  to  which  it  must  be  sub- 
jected, as  a  penal  statute,  the  "trans- 
ferring," "assigning,"  or  "sending" 
out  of  the  state  a  claim  against  a 
resident,  for  the  purpose  of  defeating 
the  exemption  laws  of  the  state.  Golds- 
borough  v.  Bolenbaugh,  3  Ohio  C.  O. 
583. 

28.  Where  the  statute  makes  it  un- 
lawful to  attach  or  garnish  wages  ex- 
empt to  a  debtor,  it  is  sometimes  pro- 
vided that  any  person  guilty  of  a  vio- 
lation of  such  statute  shall  be  liable 
to  the  party  injured  through  such  vio- 
lation for  the  amount  of  the  debt  gar- 
nished, or  sued  upon,  to  be  recovered 
in  any  court  of  competent  jurisdic- 
tion.   Corliss  v.  Piano  Mfg.  Co.,  80  Neb. 
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Prerequisites  to  Action.  —  Unless  the  property  taken  under  the  process 
be  specifically  exempted  by  the  statute,  in  most  states  it  must  have  beea 
brought  within  the  protection  of  the  laws  creating  the  exemption,  by 
the  performance  of  the  necessary  antecedent  acts  on  the  part  of  such 
person,  before  any  action  can  be  maintained,  either  for  its  recovery 2S 
or  for  damages  for  the  seizure  and  sale  thereof.30 


366,  114  N.  W.  413  (Code  Civ.  Proc, 
§§531c,  531f);  Satterlee  v.  First  Nat. 
Bank,  78  Neb.  691,  111  N.  W.  591 
(holding  that  in  instant  case,  defend- 
ant was  not  liable,  since  the  action  was 
brought  by  an  agent,  acting  without 
any  authority) ;  McOormack  v.  Tincher; 
77  Neb.  857,  110  N.  W.  547;  Bishop  v. 
Middleton,  43  Neb.  10,  61  N.  W.  129 
(affirming  Singer  Mfg.  Co.  v.  Fleming, 
39  Neb.  679,  58  N.  W.  226,  holding 
act  constitutional).  See  State  v.  Pow- 
er, 63  Neb.  496,  88  N.  W.  769;  Stull 
v.  Miller,  55  Neb.  30,  75  N.  W.  239; 
O'Connor  v.  Walter,  37  Neb.  267,  55 
N.  W.  867  (where  the  judgment  cred- 
itor had  assigned  a  claim  for  the  pur- 
pose of  collection  in  Iowa,  the  gar- 
nishee being  a  corporation  doing  busi- 
ness in  both  states,  and  the  court,  hold- 
ing the  assignee  liable,  also  said:  "If 
the  judgment  creditor,  directly  or  in- 
directly, no  matter  where,  or  by  what 
process,  appropriates  to  the  payment  of 
a  debt  due  him  the  exempt  wages  of 
the  debtor,  without  such  debtor's  eon- 
sent,  such  creditor  is  liable  to  the 
debtor  entitled  to  such  exemption  to 
the  full  amount  of  the  misappropria- 
tion.") 

Such  was  the  rule  before  the  statute 
had  been  modified  to  the  extent  of  giv- 
ing the  remedy.  See  Schaller  i>.  Kurtz, 
25  Neb.  655,  41  N.  W.  642;  Albrecht 
v.  Treitschke,  17  Neb.  205,  22  N.  W. 
418,  the  court  saying:  "It  is  well  set- 
tled that  if  exempt  property  is  seized 
and  applied  to  the  payment  of  a  judg- 
ment, the  owner  may  have  his  action 
against  the  wrong-doer,  unless  such 
exemption  is  waived  by  some  act  or 
omission  of  the  debtor." 

A  non-resident  cannot  maintain  an 
action  under  this  statute.  McCormack 
v,  Tincher,  77  Neb.  857,  110  N.  W. 
547.  See  Corliss  v.  Piano  Mfg.  Co.,  80 
Neb.  366,  114  N.  W.  413. 

29.  Ark.— Baxley  v.  Laster,  82  Ark. 
236,  240,  101  S.  W.  755;  Settles  ©.  Bond, 
49  Ark.  114,  4  S.  W.  286.  Minn.— Tul- 
lis  v.  Orthwein,  5  Minn.  377.  Mo. — See 
Parketon  v.  Pugsley,  142  Mo.  App.  537, 
545,   121   S.   W.   789.     Neb.— Mann    v. 
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Welton,  21  Neb.  541,  32  N.  W.  599. 
N.  Y. — Wilcox  v.  Howe,  59  Hun  268. 
12  N.  Y.  Supp.  783,  784;  Seuman  v. 
Luce,  23  Barb.  240,  247. 

As  to  steps  required  for  claiming, 
selecting,  etc.,  see  supra,  this  title. 

The  property  must  be  susceptible  of 
identification  before  it  can  be  re- 
plevied. Mann  v.  Welton,  21  Neb.  541, 
32  N.  W.  599. 

30.  Thus  an  action  for  conversion  ' 
(Ala. — Simpson  v.  Simpson,  30  Ala.  225; 
Gamble  v.  Reynolds,  42  Ala.  236.  Mo. 
Parketon  v.  Pugsley,  142  Mo.  App.  537, 
545,  121  S.  W.  789.  N.  Y.— Wilcox  v. 
Howe,  59  Hun  268,  12  N.  Y.  Supp.  783), 
or  for  damages  for  an  unlawful  levy 
or  taking  (Ala. — Mitchell  v.  Oorbin, 
91  Ala.  599,  603,  8  So.  810,  trespass. 
Me. — Smith  v.  Chadwick,  51  Me.  515, 
trespass.  Mass. — Clapp  v.  Thomas,  5  ' 
Allen  158.  N.  Y.— Turner  V.  Borth-' 
wick,  20  Hun  119),  will  not  He  until 
the  claim,  selection,  etc.,  have  been 
made. 

In  Alabama,  under  the  code  (Code, 
1852,  §2465),  the  officer  "levying  on 
property  exempt  from  execution,  is 
protected  from  liability"  for  .any  dam- 
age  therefor,  unless  the  claim  prescribed 
under  the  statute  is  made.  Gamble  v. 
Reynolds,  42  Ala.  236;  Simpson  v.  Simp- 
son, 30  Ala.  225.  But  it  was  held  that 
this  statute  applies  only  to  cases  when 
the  suit  was  by  the  party  in  whose 
favor  the  exemption  was  claimed,  and 
that  the  affidavit  provided  for  is  not 
necessary  as  a  condition  to  an  action 
by  the  purchaser  from  the  defendant 
in  execution.     Cook  v.  Baine,  37  Ala. 

Where  the  property  is  specifically 
exempt,  no  claim  or  selection  are  neces- 
sary in  order  to  maintain  an  action  in 
tort  for  the  unlawful  levy  thereon,  »y 
attachment.  Woods  v.  Keyes,  U  Allen 
(Mass.)  236.  See  Johnson  v .Lang,  " 
N.  H.  251,  51  Atl.  908,  holding  that 
trover  would  lie  without  specifically  de- 
fining and  demanding  debtor's  rights, 
where  a  wagon  in  question  was  exempt 
by  statute  as  a  tool  of  the  debtor. 
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(II.)  Mandamus.  —  Since  the  acts  required  to  be  done  by  the  officer, 
trader  the  exemption  laws,  are  duties  resulting  from  an  office,31  in  some 
states,  mandamus  is  a  proper  remedy,32  when  brought  before  the  prop- 
erty levied  upon  under  the  process  has  left  the  hands  of  the  officer33  to 
compel  him  to  appoint,  or  call,  appraisers,34  or  to  proceed  with  an  ap- 
praisement as  the  statute  requires.35  And  it  will  generally  lie  to  com- 
pel the  officer  to  set  apart  the  property  claimed  and  designated  by  the 
debtor  as  exempt,38  or  to  release  exempt  property  held  under  process.3' 
But  where  the  matter  of  turning  over  to  a  debtor  property  demanded 
as  exempt  is  considered  one  of  official  discretion,  it  is  held  that  manda- 
mus will  not  lie  to  compel  an  officer  to  exercise  such  discretion.38  And 
when  the  statute  provides  for  a  supersedeas  upon  the  filing  of  a  claim  of 
exemption,  the  remedy  for  a  failure  of  the  justice  to  issue  the  same  is 
by  appeal,39  and  not  by  mandamus.40 

(in.)  Rule  or  Motion. —  Contrary  to  the  rule  laid  down  in  some  of  the 
cases,41  the  law  now  is  that  a  rule  to  show  cause  why  an  exemption 


31.  Pudney  v.  Burkhart,  62  Ind.  179. 

32.  See  generally,  the  title,  "Man- 
damus." 

Contents  of  Writ. — State  ex  rel.  Peck 
0.  Bowden,  18  Ma.  17. 

33.  Since  it  is  impossible  for  the  of- 
ficer to  proceed  -with  the  steps  re- 
quired (as  an  appraisement)  after  the 
sale.    State  v.  Bowden,  18  Fla.  17. 

34.  State  v.  Bowden,  18  Fla.  17; 
Erst  Nat.  Bank  v.  Lancaster,  54  Neb. 
467,  74  N.  W.  858;  Bender  v.  Bame,  40 
Neb.  52},  59  N.  W.  105;  Hamilton  v. 
Heming,  26  Neb.  240,  41  N.  W.  1002 
[(overruling  all  former  cases  to  the  con- 
trary and  following  People  v.  McClay, 
2  Neb.  7;  State  v.  Cunningham,  6  Neb. 
90),  holding  that  the  writ  would  lie, 
even  though  the  property  was  seized 
under  an  attachment! ;  Cunningham  v. 
Conway,  25  Neb.  615,  41  N.  W.  452; 
Mann  p.  Welton.  21  Neb.  541,  32  N.  W. 
599. 

Remedy  Not  Exclusive. — Though  the 
officer  may  be  convpelled  by  mandamus 
w  act  and  call  the  appraisers,  this 
remedy  is  not  exclusive.  Claimant  may 
stil]  protect  his  right  by  a  suit  for  non- 
performance of  duty,  or  may  enjoin  a 
sale  under  the  execution!  Bender  v. 
Bame,  40  Neb.  521,  59  N.  W.  105. 

35.  Pudney  v.  Burkhart,  62  Ind.  179 
in  whieh  the  court  said,  there  was 
™  other  adequate  remedy,  the  levy  not 
Wing  been  made);  State  ex  rel.  Arm- 
*w?»g  v.  Lacy,  18  Ohio  C.  C.  379  (in 
™*  ™  P%er  was  compelled  by 
mandamus  t.o  ascertain  the  value  of 
Pronertv  exempt  to  claimant). 

»■   lnd.-State  ex  rel.  Stallings   i>. 


Bead,  94  Ind.  103,  107;  Pudney  v.  Burk- 
hart, 62  Ind.  179;  Young  v.  Baxter,  55 
Ind.  188;  Mark  v.  State,  15  Ind:  98. 
Ohio. — State  ex  rel.  Armstrong  v.  Lacy, 
18  Ohio  C.  C.  379.  Wash.— See  Achey 
v.  Creech,  18  Wash.  186,  187,  51  Pac. 
363,  wherein  the  wife  of  a  debtor  had 
been  abandoned  by  him,  and  it  was 
held  that  the  writ  would  lie  at  her 
instance,  to  have  set  aside  to  her  that 
portion  of  the  community  property, 
which  is  exempt  by  statute  from 
execution. 

37.  Meyer  v.  Beaver,  9  S.  D.  168, 
68  N.  W.  310;  American  Paper  Co.  v. 
Sullivan,  34  Wash.  391,  75  Pae.  991 
(■citing  Achey  v.  Creech,  18  Wash.  186, 
51  Pac.  363,  wherein  it  was  used  to 
release  property  claimed  as  exempt,  no 
appraisement  being  required,  which 
fact  justified  the  release) ;  Hill  v.  Gard- 
ner, 32  Wash.  550,  73  Pae.  690.  See 
also  Messenger  v.  Murphy,  33  Wash. 
353,  74  Pac.  480. 

38.  Oliver  v.  Wilson,  8  N.  D.  590, 
80  N".  W.  757,  Yefusing  to  follow  State 
v.  Wilson,  31  Neb.  462,  48  N.  W.  147. 

39.  Cason  v.  Bone,  43  Ark.  17,  hold- 
ing that  by  failing  to  appeal,  he  waived 
his  exemption. 

40.  Cason  v.  Bone,  43  Ark.  17. 
wherein  the  justice  refused  to  issue  a 
writ  of  supersedeas  on  the  filing  of  a 
claim,  and  on  mandamus,  the  circuit 
court  required  that  the  same  be  issued ; 
but  the  court  held  an  appeal  from  the 
refusal  of  the  justice  was  the  proper 
remedy. 

41.  Tasker  v.  Sheldon,  115  Pa!  107, 
7  Atl.  762  (considered  as  overruled,  by 
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should  not  be  allowed,42  or  a  rule  to  require  the  officer  to  pay  over  to 
the  claimant  the  money  collected  by  him  from  the  garnishee,43  if  the 
money  is  exempt  by  express  provision  of  the  statute,44  or  a  motion  to 
quash  the  levy  and.  dissolve  the  process45  under  which  the  levy  was 


Williamson  v.  Krumbhaar,  132  Pa.  455, 
19  Atl.  281,  in  Moore  v.  Dunn,  147  Pa. 
359,  23  Atl.  596);  Ferguson  v.  Moore, 
1  Phila.  (Pa.)  92;  Houston  v.  Smith, 
1  Phila.  (Pa.)  221  (holding  that  an 
order  to  show  cause  against  the  sheriff, 
why  a  venditioni  exponas  to  sell  goods 
claimed  as  exempt,  should  not  issue,  is 
not  the  proper  procedure,  as  any  order 
of  the  court  would  be  nugatory  and 
could  not  effect  the  rights  of  the  sher- 
iff as  parties). 

Motion  To  Modify  Judgment  Setting 
Aside  Fraudulent  Conveyance. — Upon 
the  setting  aside  of  a  fraudulent  con- 
veyance for  fraud,  a  motion  to  modify 
the  judgment  so  as  to  allow  the  ex- 
emption to  defendant  is  properly  over- 
luled  where  no  issue  upon  this  subject 
has  been  tendered  or  joined  at  the 
trial,  and  no  evidence  having  been 
introduced  upon  the  subject  at  the  trial 
and  no  proof  was  made  that  the  party 
claiming  the  exemption  was  entitled 
thereto.  Chandler  i>.  Jessup,  132  Ind. 
351,  31  N.  E.  1109. 

42.  Moskovitz  v.  Orangers,  29  Pa. 
Co.  Ct.  318,  320,  stating  that  cases  cited 
therein  to  the  contrary  are  not  now 
followed.  See  also  MeCaulley  v.  Rigg, 
16  W.  1ST.  C.'  (Pa.)  425,  where  the  court 
took  action  on  a  rule  to  show  cause 
why  a  claim  for  exemption  should  not 
be  dissolved.  But  see  Tioga  Cricket 
Club  v.  Horn,  19  Pa.  Oo.  Ct.  672,  hold- 
ing a  rule  to  dissolve  an  attachment 
is  not  the  proper  practice  to  enforce 
the  debtor's  exemption  in  the  hands  of 
the  garnishee. 

43.  Webb  v.  Edwards,  46  Ala.  17; 
Steele  v.  Parker,  109  Ga.  791,  792,  35 
S.  E.  167;  Smith  v.  Johnston,  71  Ga. 
748. 

But  where  the  defendant  in  an  at- 
tachment-execution claimed  his  exemp- 
tion, which  was  refused,  from  which 
judgment  he  failed  to  appeal,  and  later 
sought  by  rule  to  assert  his  claim,  the 
court  held  that  the  failure  to  appeal 
from  the  judgment  upon  his  original 
claim  rendered  it  conclusive  against 
him,  and  that  he  could  not  assert  his 
claim  in  this  proceeding.  Boland  v. 
Spitz,  153  Pa.  590,  26  Atl.  22. 

The  judgment  creditor  may  properly 
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be  made  a  party  to  the  rule  against  the 
officer.  Steele  v.  Parker,  109  Ga.  791, 
35  S.  E.  167. 

Where  money  is  voluntarily  paid  to 
the  officer  by  the  garnishee,  its  pay- 
ments not  being  enforced  by  process, 
but  no  judgment  was  rendered  against 
the  garnishee,  in  the  absence  of  stat- 
ute authorizing  a  justice  of  the  peace 
to  enter  a  rule  requiring  the  officer  to 
pay  over  the  sum  so  obtained  to  the 
debtor,  the  appellate  court  will  not  re- 
quire him  to  do  so,  since  the  jurisdic- 
tion of  the  justice  of  the  peace  is  en- 
tirely statutory.  Opitz  v.  Winn,  3 
Ore.   9. 

Where  the  claimant  proceeds  by  rule, 
he  stands  like  a  plaintiff  and  as  a 
plaintiff,  the  burden  is  upon  him  to 
establish  his  claim  and  he  should  there- 
fore traverse  the  respondent's  answer 
in  the  rule,  and  if  he  fails  to  do  so 
and  relies  upon  the  allegations  in  his 
rule  and  the  failure  of  the  answers  to 
deny  those  allegations  positively,  it  ia 
not  error  to  discharge  the  rule  and 
award  the  fund  to  the  judgment  cred- 
itor.    Steele  v.  Parker,   109  Ga.  791, 

35  S.  E.  167. 

44.  Smith  v.  Johnston,  71  Ga.  748, 
under  statute  exempting  debtor's 
wages. 

45.  Ala.— Clark  v.  Spencer,  75  Ala. 
49;  Totten  &  Bros.  *.  Sale  &  Co.,  72 
Ala.  488,  490;  Bray  v.  Laird,  44  Ala. 
295.    Ark.— See  Jacks  &  Co.  v.  Bigham, 

36  Ark.  481,  484.  Ia.— -Union  County 
Inv.  Co.  v.  Miessix,  152  Iowa  412,  132 
N.  W.  823  (under  Code,  §3929);  Cox 
r.  Allen,  91  Iowa  462,  59  N.  W.  335; 
Hastings  v.  Phoenix,  59  Iowa  394,  13 
N".  W.  346;  McLaren  v.  Hall,  26  Iowa 
297;  Wilson  v.  Stripe,  4  G.  Gr.  551,  552. 
Kan.— See  Watson  v.  Jackson,  24  Kan, 
442.  Mo.— Stinson  v.  Call,  163  Mo.  323, 
331,  63  S.  W.  729;  State  v.  Harrington, 
33  Mo.  App.  476,  484.  N.  Y.-Einsch- 
ler  v.  Bell,  118  N.  T.  Supp.  536  V.  D. 
Oliver  v.  Wilson,  8  N.  P.  590  88  N.  W 
757,  73  Am.  St.  Bep.  784.  Ohio.-Sen 
Rempe  &  Son  v.  Ravens,  68  Ohio  bt 
113,  126,  67  K.  E.  282,  wherein  th 
court  said  that  such  a  motion  might 
have  been  made  in  the  proceeding  oe 
fore  it.    See  also  Strauss  v.  Cooch,  *' 
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made,  or  a  motion  to  set  aside  the  sale48  are  appropriate  remedies.  But 
the  refusal  to  vacate  an  attachment  upon  such  a  motion  does  not  con- 
elude  the  debtor  from  otherwise  claiming  his  exemption.47 

The  decision  upon  the  motion  is  not  res  adjudicata  and  does  not  prevent 
the  debtor  from  trying  the  question  of  exemption  in  an  action  of  re- 
plevin brought  by  him.48 

(IV.)  Action  Upon  Contesting  Bond.  —  Where  the  statute  provides  that 
the  person  contesting  a  claim  of  exemption  of  personal  property  shall 
give  a  bond,  an  action  thereon  forms  one  of  the  remedies  of  the  claim- 
ant for  an  unlawful  levy  upon  the  property  claimed  as  exempt.49 


Ohio  St.  115,  24  N.  E.  1071.  Tenn. 
Jones  v,  Williams,  2  Swan  105. 

Thus  when  the  officer  has  failed  to 
perform  the  duties  imposed  upon  him 
(Stinson  v.  Call,  163  Mo.  323,  331,  63 
S.  W.  729;  State  v.  Harrington,  33  Mo. 
App.  476,  484),  or  where,  when  a  claim 
is  filed,  as  provided  by  statute,  before 
levy,  a  levy  is  made  without  giving 
the  bond  and  making  the  affidavit  re- 
quired in  such  a  case  (Totten  &  Bro.  v. 
Sale  &  Co.,  72  Ala.  488,  490;  Bray  v. 
Laird,  44  Ala.  295),  a  motion  to  set 
aside  or  quash  a  levy  has  teen  sus- 
tained. 

But  where  the  showing,  made  upon  a 
motion  to  release  property  levied  upon 
under  an  attachment,  upon  the  ground 
that  it  is  exempt,  failed  to  make  it 
clear — apparent  of  record — that  the  ar- 
ticles were  exempt,  the  defendant  was 
rightly  relegated  to  a  proper  action  at 
law  to  test  the  liability  of  the  prop- 
erty levied  upon  to  be  seized  under  the 
writ.  Brooks  v.  Engle  (Iowa),  83  N. 
W.  805. 

When  Execution  Issued  From  Justice 

Court.— Where  the  property  which  is 
exempt  has  been  levied-  upon  under  an 
execution  issued  by'  a  justice  of  the 
peace,  the  proceeding  should  be  removed 
by  defendant  on  certiorari  to  circuit 
court,  where  motion  to  quash  may  be 
made.  Jones  v.  Williams,  2  Swan 
(Tenn.)  105. 

Notice  Upon  Motion  To  Release  At- 
tacnment.— The  court  has  ho  authority 
to  release  an  attachment  of  property 
claimed  to  be  exempt  from  seizure  on 
the  a*  parte  application  of  the  defend- 
™\  The  plaintiff  must  be  duly  no- 
nm?  V  .  e  aPPKcation,  and  given  an 
opportunity  to  be  heard.  Claflin  &  Co. 
''•  L'sso i  &  Scheen,  31  La.  Ann.  171. 

complawt  as  Motion.-A  complaint, 
L„lSTred  an  irregularity  in  the 
issuing  of  a  writ,  under  which  the  de- 


fendant was  proceeding  to  sell  prop- 
erty claimed  as  exempt,  was  held  good 
as  a  motion  to  set  aside  the  writ,  but 
not  to  enjoin  the  sale.  Berry  v.  Nich- 
ols, 96  Ind.  287. 

What  Motion  To  Vacate  an  Execu- 
tion Should  Show. — Where  the  statute 
provides  that  certain  necessary  prop- 
erty for  the  use  of  the  householder 
shall  be  exempt,  except  upon  a  judg- 
ment for  any  or  all  of  the  purchase 
price,  and  the  motion  is  made  upon 
the  ground  that  the  judgment  was  not 
entered  >for  necessaries,  the  motion 
should  show  upon  what  the  judgment 
was  founded.  Binschler  v.  Bell,  118 
N.  Y.  Supp.  536  (under  Code  Civ.  Proc, 
1908,  §1391),  holding  moving  papers 
wholly  insufficient,  which  merely  stated 
a  conclusion,  that  the  judgment  was  not 
for  necessaries,  and  not  showing  upon 
what  it  was  founded. 

Answer. — ^pon  motion  to  discharge 
exempt  property  from  an  attachment, 
an  answer  thereto  is  properly  stricken 
from  the  files  as  no  pleading  is  re- 
quired or  allowed  controverting  such  a 
motion.  Joyce  v.  Miller,  59  Iowa  761, 
13  2ST.  W.  664. 

'46.  Block  v.  George,  83  Ala.  178,  4 
So.  836;  Stinson  v.  Call,  163  Mo.  323, 
331,  63  S.  W.  729;  State  v.  Harrington, 
33  Mo.  App.  476,  484. 

When  a  sale  is  made  without  the 
inauguration  of  the  statutory  contest, 
a  motion  to  set  the  same  aside  is  a 
proper  remedy.  Block  v.  George,  83 
Ala.  178,  4  So.  836. 

47.  Watson  v.  Jackson,  24  Kan.  442; 
Gamble  v.  Khyne,  80  N.  C.  183  (since 
an  attachment  is  only  a  provisional 
remedy) . 

48.  Watson  v.  Jackson,  24  Kan.  442, 
distinguishing  Urquhart  v.  Smith,  5  Kan. 
447. 

49.  Kirby  v.  Forbes,  141  Ala.  294, 
37  So.  411.  See  supra,  as  to  require- 
ments of  bond,  IIj  I,  4,  b. 
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Pleading. —  The  general  rule  is  that- the  complaint  on  such  a  bond  is 
sufficient  if  the  breach  be  assigned  in  the  words  of  the  bond  if  the  lan- 
guage employed  be  co-extensive  with  the  condition  and  negatives  its 
performance.60  It  must  allege  damage  arising  from  the  breach  of  said 
bond.51 

(V.)  Actions  for  Damages.—  (A.)  In  General.  — A  statutory  action  for 
damages  is  given  in  some  jurisdictions  against  an  officer  levying  upon 
exempt  property.52  Even  in  the  absence  of  statute,  however,  an  action 
for  damages  lies  against  an  officer  levying  upon  and  selling  property 
exempt  under  the  statute,  or  claimed  as  such.53  The  judgment  plaintiff 
is  also  liable  with  the  officei  in  such  an.  action  if  he  participates  in  the 
seizure.64 

(B.)    Form  of  Action.  —  Either  the  action  of  trespass,55  an  action  in 


50.  Kirby  v.  Forbes,  141  Ala.  294, 
37  So.  411.- 

If  the  condition  prescribed  by  law 
is  to  prosecute  said  contest  to  effect, 
or  if  the  plaintiff  fails  in  the  contest, 
he  will  pay  the  defendant  all  such  costs 
and  damages  as  he  may  sustain  "by 
reason  of  the  wrongful  institution  of 
the  contest,"  assignments  of  breaches 
not  showing  a  failure  to  prosecute  the 
contests  with  effect  are  demurrable. 
Kirby  v.  Forbes,  141  Ala.  294,  37  So. 
411. 

51.  Kirby  v.  Forbes,  141  Ala.  294, 
37  So.  411. 

52.  Colo.  Gen.  St.,  1883,  §1868  (pro- 
viding for  the  recovery  of  treble  dam- 
ages in  an  action  of  trespass) ;  Sand- 
berg  v.  Borstadt,  48  Colo.  96,  109  Pae. 
419;  Harrington  v.  Smith,  14  Colo.  376, 
23  Pac.  331;  Autrey  v.  Wright,  4  Colo. 
App.'  179,  35  Pae.  186;  Madera  •!>. 
Holdrc-ge,  4  Colo.  App.  126,  35  Pac. 
52. 

Demand.  —  Such  action  cannot  be 
brought  immediately  upon  such  taking 
or  seizure  (Madera  v.  Holdrege,  4  Colo. 
App.  126,  35  Pac.  52)  but  only  after 
a  demand  by  the  claimant  for  a  return 
of  the  property  and  a  refusal  by  the 
officer  so  to  do  (Madera  v.  Holdrege, 
supra). 

53.  See  the  following  eases:  la. 
Evans  v.  St.  Paul  Harv.  Works,  63 
Iowa  204,  18  N.  W.  881.  Kan. 
Schwartzberg  v.  Central  Ave.  State 
Bank,  84  Kan.  581,  115  Pac.  110.  Ky. 
Stewart  v.  Thomson,  97  Ky.  575,  31  S. 
W:  133;  Baum  v.  Turner,  25  Ky.  L. 
Eep.  600,  76  S.  W.  129.  Neb.— Melick 
v.  Kelley,  53  Neb.  509,  73  N.  W.  945. 
Tex.-- Fuller  v.  Sparks,  39  Tex.  136, 
holding  that  the  injured  party  was  not 
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bound  to  resort  to  his  remedy  by  injunc- 
tion. See  First  Bank  of  Mertens  v.  Stef.  ■ 
fens,  51  Tex.  Civ.  App.  211,  111  S.  W. 
782.  Utah.— Snow  v.  West,  35  Utah  206, 
212,  99  Pae.  674.  Wash.— Messenger  v. 
Murphy,  33  Wash'.  353,  74  Pae.  480,  ana 
generally  the  cases  cited  throughout 
this  section.  W.  Va. — State  use  of  Burfr- 
v.  Allen,  48  W.  Va.  154,  35  S.  E.  990. 
Acceptance  of  Surplus  From  Sale 
Does  Not  Bar  Action. — An  action  for 
damages  is  held  not  to  be  barred  by 
an  acceptance  by  the  judgment  debtor, 
of  any  surplus  from  the  sale  of  the 
property  levied  upon,  in  Snow  •».  West, 
35  Utah  206,  212,  99  Pac.  674. 

54.  Castile  v.  Ford,  53  Neb.  507,  73 
N.  W.  945. 

Where  the  plaintiff  in  an  attachment 
levied  on  exempt  property,  afterwards, 
when  the  property  is  sold  on  the  execu- 
tion, buys  the  property,  knowing  it  to 
be  exempt,  and  sells  it  again,  his  act 
is  a  ratification  of  the  original  taking, 
and  he  is  liable  with  the  officer.  Mur- 
phy v.  Sherman,  25  Minn.  196. 

A  creditor,  who  wrongfully  appro- 
priates the  exempted  personal  earnings 
of  a  debtor,  is  liable, to  an  action  for 
damages  for  the  injury  sustained  there- 
by. Stark  v.  Bare,  39  Kan.  100,  17  Pac. 
826,  7  Am.  St.  Bep.  537,  citing  Al- 
brecht  v.  Treitschke,  17  Neb.  205,  22 
N.  W.  418. 

55.  Ala^Johnson  v.  Collier,  161  Ala. 
204,  210,  49  So.  761;  Alley  v.  Daniel, 
75  Ala.  403.  Ark.— Atkinson  v.  Gatch- 
er,  23  Ark.  101;  Crump  v.  Starke,  23 
Ark.  131.  Colo.— Wyniond  v.  Amsbury, 
2  Colo.  213,  under  Bev.  St.,  §380.  Conn. 
Williams  v.  Miller,  16  Conn.  143.  m. 
Vaughan  v.  Thompson,  17  HI.  77,  81; 
Cornelia  v.  Ellis,  11  HI.  584;  Pace  ». 
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the  nature  of  trespass,5"  or  trespass  on  the  case57  is  a  proper  remedy- 
in  most  jurisdictions,  for  the  recovery  of  damages  for  the  taking  of  ex- 
empt property,  under  judicial  process.  So,  also  an  action  of  trover  lies 
for  taking  and  selling  of  property  claimed  as  or  by  law  exempt,58  or 


Vaughn,  6  HI.  30;  Keenan  v.  Drew,  144 
HI.  App.  388,  391.  Ind. — Stephens  v. 
Lawson,  7  Blaekf.  275;  Kestler  v.  Kern, 
2  M.  App.  488,  494,  28  N.  E.  726 
(regardless  of  the  fact  that  there  is  a 
criminal  remedy),  distinguishing  Up- 
^pinghouse  v.  Mundel,  103  Ind.  238,  242, 
2  N.  E.  719  (apparently  to  the  con- 
trary). Ky. — Collett  v.  Jones,  7  B. 
Mon.  586.  See  McGee  v.  Anderson, 
1  B.  Mon.  187,  189,  36  Am.  Dec.  570; 
Faulkner  v.  Bradley,  2  Dana  141; 
Prewit  v.  Walker,  7  J.  J.  Marsh.  332. 
Md.— Cromwell  v.  Owings,  7  Har.  &  J. 
55.  Mass. — Bean  v.  Hubbard,  4  Cush. 
85;  Davlin  v.  Stone,  4  Cush.  359 ;  Deyo 
V.  Jennison,  10  Allen  410;  W'aleot  v. 
Pomeroy,  2  Pick.  121.  Miss. — Boss  v. 
Hawthorne,  55  Miss.  551;  Perry  v. 
Lewis,  49  Miss.  443;  Moseley  v.  Ander- 
son, 40  Miss.  49,  55  (under  Code,  1857, 
§529),  holding  that  this  action  would 
have  been  maintainable  at  the  common 
law,  in  this  class  of  cases,  without  any 
legislation'  on  the  subject.  Mo. — State 
v.  Moore,  19  Mo.  369,  372;  Parketon 
v.  Pugsley,  142  Mo.  App.  537,  546,  121 
S.  W.  789  (holding,  however,  in  the 
instant  case,  that  the  action  would  not 
lie,  since  the  defendant  in  execution 
had  not  complied  with  the  statute  in 
asserting  his  rights).  Nev. — Elder  v. 
Prevert,  18  Nev.  446,  5  Pac.  69.  N.  J. 
Bonnel  v.  Dunn,  29  N.  J.  L.  435.  N.  Y. 
Sullivan  v.  Farley,  11  Daly  157.  Pa. 
Van  Dresor  v.  King,  34  Pa.  201 ;  "Wilson 
v.  McElroy,  32  Pa.  82.  See  Gilleland 
«.  Ehoads,  34  Pa.  187.'  S.  C— Parker- 
son  ».  Wightman,  4  Strobh.  363.  Tex. 
See  Brown  v.  Bridges,  70  Tex.  661,  664, 
8  S.  W.  502;  Cunningham  v.  Coyle,  2 
Wills.  Civ.  Cas.,  §422.  Vt.— Dow  v. 
™ith,  7  Vt.  465,  29  Am.  Dec.  202; 
Hart  v.  Hyde,  5  Vt.  328.  See  Sanborn 
«.  Hamilton,  18  Vt.  590. 

In' Illinois,  the  statute  prescribes  a 
Penalty  against  an  officer  levying  upon 
exempt  property,  recoverable  in  an 
action  of  trespass.  Cornelia  v.  Ellis, 
.n  in.  584;  Pace  v.  Vaughn,  6  111.  30. 

Seasonable  Time  To  Make  Inventory 
ana  Appraisement.— Since  an  officer, 
naving  an  execution  or  attachment  in 
mstads,  has  a  right  to  seize  the 
"  oi  the  debtor,  and  to  hold  them 


until  an  inventory  and  appraisement 
can  be  made  according  to  law,  the 
officer  will  not  be  liable  to  an  action 
of  trespass  for  unlawfully  taking  goods 
exempt  by  law  from  seizure  on  civil 
process,  until  he  has  time  to  make  the 
inventory  and  appraisement.  Bonnel  v. 
Dunn,  29  N.  J.  D.  435. 

Disclaiming  of  Title  as  Bar  to  Action. 
A  debtor,  who  at  the  time  of  the  ap- 
praisement of  his  property,  disclaims 
title  to  a  portion  of  that  levied  upon,  • 
cannot  afterwards  maintain  trespass 
against  an  officer  for  selling  the  same. 
Gilleland  v.  Bhoads,  34  Pa.  187. 

56.  Evans  r.  St.  Paul  Harvester 
Works,  63  Iowa  204,  18  N.  W.  881; 
Murphy  v.  Sherman,  25  Minn.  196. 

No  demand  that  the  property  be  re- 
turned is  necessary  as  a  prerequisite  to 
the  maintenance  of  an  action  in  the 
nature  of  trespass  for  the  unlawful 
taking  of  exempt  property.  Murphy  IX. 
Sherman,  25  Minn.  196. 

57.  Mich.— Stilson  v.  Gibbs,  53  Mich. 
280,  18  K.  W.  815,  citing  Town  v.  El- 
more, 38  Mich.  305;  Wyekoff  v.  Wyllis, 
8  Mich.  48.  Miss. — Perry  v.  Lewis,  49 
Miss.  443,  447;  Moseley  ■;;.  Anderson, 
40  Miss.  49,  55  (under  Bev.  Code,  1857, 
§529),  holding  that  this  action  would 
have  been  maintainable  at  the  common 
law,  in  this  class  of  cases,  without  any 
legislation  on  the  subject.  N.  H. — See 
Howard  v.  Farr,  18  N.  H.  457,  holding 
in  instant  case  that  action  would  not 
lie,  since  it  did  not  appear  that  the 
plaintiff  had  made  his  selection.  Pa. 
Van  Dresor  v.  King,  34  Pa.  201. 

58.  Ala. — Boss  v.  Hannah,  18  Ala. 
125,  128.  See  Gamble  v.  Bevnolds,  42 
Ala.  236.  Ark.— Jacks  &  Co.  v.  Big- 
ham,  36  Ark.  481,  Cal.— See  Van  Lue 
v.  Wahrlich-Cornett  Co.,  12  Cal.  App. 
749,  108  Pac.  717.  Ga.— Braswell  v. 
McDaniel,  74  Ga.  319.  Md.— Cromwell 
v.  Owings,  7  Har.  &  J.  55,  60.  Mich. 
Parker  v.  Canfield,  116  Mich.  94,  74 
N".  W.  296;  Hutchinson  v.  Whitmore, 
90  Mich.  255,  262,  51  TST.  W.  451;  Mc- 
Coy v.  Brennan,  61  Mich.  362,  28  N. 
W.  129,  1  Am.  St.  Rep.  589.  See  Town 
v.  Elmore,  38  Mich.  305.  Mo. — Parke- 
ton .v.  Pugsley,  142  Mo.  App.  537,  54" 
121      S.      W.      7S9.       See      State      to 
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for  seizing  and  holding  the  same  without  performing  the  duties  imposed 
by  law.59 

Concurrent  Remedies.  —  The  actions  of  trespass  and  ease,60  and  of  tres- 
pass and  trover,  are  concurrent  remedies.61 

(C.)  Parties. —  (1.)  Plaintiff. — Though  an  action  for  damages  gen- 
erally lies  in  favor  of  the  execution  debtor,62  it  has  been  held  that 
where  the  exemption  is  given  to  the  family  the  wife  has  a  direct  interest 
in  its- recovery  and  she  may  be  joined  with  the  husband  as  a  proper 
party  plaintiff;63  and  in  some  states,  she  may  maintain  the  action,04 


use  of  Houseworth  v.  Dill,  60 
Mo.  433.  N.  H. — Johnson  v.  Lang, 
71  N.  H.  251,  51  Atl.  908  (at- 
taching). See  also  Davis  v.  Webster, 
59  Jf.  H.  471,  holding  that  the  plain- 
tiff had  waived  his  right  of  action  in 
instant  ease  in  failing  to  make  the 
selection  required  of  him.  Tenn. 
Hawkins  v.  Pearce,  11  Humph.  44.  See 
Wilson  v.  McQueen,  1  Head  17.  Tex. 
Bailey  v.  Hopkins  ('Tex.  Civ.  App.), 
131  S.  W.  624;  Boss  v.  McGuffin,  2 
Wills.  Civ.  Cas.,  §458.  Vt.— Sanborn 
v.  Hamilton,  18  Vt.  590,  holding  tres- 
pass and  trover  concurrent  remedies. 
See  generally  the  title  "Trover  and 
Conversion." 

In  Massachusetts,  by  virtue  of  the 
Statute  of  1839,  ch.  151,  §4,  providing, 
that  "in  all  actions  on  the  case,  it 
shall  be  no  objection  to  maintaining 
such  actions,  that  but  for  this  act  the 
form  thereof  should  have  been  tres- 
pass," it  was  held  that  trover  will 
lie  equally  with  trespass.  Davlin  v. 
Stone,  4  Cush.  (Mass.)  359. 

59.  As  where  the  officer  did  not  pro- 
ceed with  the  inventory  (Wyckoff  v. 
Wyllis,  8  Mich.  48),  and  appraisement 
(Wyckoff  17.  Wyllis,  supra;  Daley  v. 
Peters,  47  Neb.  848,  855,  66  N.  W.  862; 
Smith  v.  Johnson,  43  Neb.  754,  764,  62 
N.  W.  217;  Bender  v.  Bame,  40  Neb. 
521,  69  N,  W.  105;  Hamilton  v.  Flem- 
ing, 26  Neb.  240,  41  N.  W.  1002),  re- 
quired by  statute,  and  afford  the  debtor 
an  opportunity  to  select  that  which 
he  will  claim  as  exempt  (Wyckoff  v. 
Wytlis,  supra)  •  or  where  the  officer 
Has  refused  on  proper  demand  therefor, 
to  turn  over  exemptions  to  the  debtor 
(Oliver  v.  Wilson,  8  N.  D.  590,  80  N.  W. 
757;  Nelson  v.  Oium,  21  S.  D.  541,  114 
N.  W.  691). 

60.  Van  Dresor  v.  King,  34  Pa.  201.  ■ 

61.  Sanborn  v.  Hamilton,  18  Vt.  590. 

62.  la.— Evans  v.  .  St.  Paul  Harv. 
Works,   63   Iowa   204,  -18   N.    W.    881. 
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Kan. — See  Stark  v.  Bare,  39  Kan.  100,- 
17  Pae.  826.  Ky.— See  Baum  v.  Turner, 
25  Ky.  L.  Bep.  600,  76  S.  W.  129;  Stew- 
art ».  Thomson,  97  Ky.  575,  583,  31  S. 
W.  133.  Tex.— See  Craddock  *.  Good- 
win, 54  Tex.  578,  581;  Puller  v.  Sparks, 
39  Tex.  136,  138,  holding  that  "party 
injured"  by  the  unlawful  seizure  of 
exempt  property  may  bring  action. 
Utah.— Snow  v.  West,  35  Utah  206,  212, 
99  Pac.  674. 

A  mortgagor  can  maintain  the  action 
for  damages  (Vaughan  v.  Thompson,  17 
111.  77,  81;  Evans  x>.  St.  Paul  Harv. 
Wks.,  63  Iowa  204,  18  N.  W.  881),  but 
where  the  mortgagee  has  been  deprived 
of  his  security,  he  should  be  joined 
as  a  co-plaintiff  (Evans  v.  St.  Paul 
Harv.  Wks.,  supra). 

A  purchaser  from  the  debtor  may 
maintain  an  action  for  a  subsequent 
levy  and  sale.  Cook  «.  Baine,  37  Ala. 
350. 

63.  Craddock  v.  Goodwin,  54  Tex. 
578,  582  (holding  that  husband  might 
have  maintained  the  action  alone); 
Naeper  v.  Irons,  3  Wills.  Civ.  Cas., 
§180;  Cunningham  v.  Coyle,  2  Wills. 
Civ.  Cas.,  §422.  ' 

64.  Braswell  v.  MeDaniel,  74  Ga.  319. 
See  also  Slanker  v.  Beardsley,  9  Ohio 
St.  589. 

See  the  title,  "Husband  and  Wife." 
In  Kentucky,  under  a  statute  (Civ. 
Code,  §34,  subd.  4),  providing  that  if 
the  husband  desert  his  wife,  she  may 
bring. any  action,  which  he  might  bring 
or  defend,  it  has  been  held  that  the 
wife  might  bring  an  action  for  herself 
and  husband  for  the  damages  sustained 
by  the  seizure  and  detention  of  ex- 
empt property.  Baum  v.  Turner,  25 
Ky.  L.  Eep.  600,  76  S.  W.  129. 

Where  the  statute  permits  the  wile 
of  an  absconding  husband  to  claim  the 
exemption  to  which  he  is  entitled,  it 
is  also  sometimes  provided  that  she 
may  maintain  an  action  for  the  value 
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Under  certain  circumstances,  as  well  as  the  husband  and  father.05 
Under  statutes  in  some  states,  the  widow  of  a  debtor  may  maintain 
the  action  for  the  use  and  benefit  of  herself  and  the  infant  children 
residing  with  her.68  But  where  the  statute  exempts  certain  property 
on  account  of  its  necessity  to  the  business  in  which  the  debtor  is  en- 
gaged, upon  an  abandonment  of  such  business,  the  property  loses  the 
exemption,  and  the  wife  of  the  debtor  has  no  interest  in  it  which  will 
entitle  her  to  maintain  an  action  of  trover  for  its  value.67  A  debtor 
may  maintain  an  action,  though  he  have  not  the  actual  possession,  if 
he  have  the  right  to  or  the  constructive  possession  of  the  property 
exempted  to  him.68 

PartE=r«.  —  Bach  partner  may  enforce  his  right  separately,  and  as 
an  individual.69 

(2.)  Defendant.  —  In  most  jurisdictions  the  liability  in  trespass  or 
case  for  the  wrongful  levy  of  process  upon  exempt  property  falls  upon 
the  officer  levying  the  process,70  and  the  execution  or  attachment  cred- 
itor, at  whose  instance  the  levy  is  made.71     And  the  action  may  be 


of  the  property  so  claimed,  when  it  is 
withheld  from  her  by  the  officers.  State 
to  Use  Houseworth  v.  Dill,  60  Mo.  433, 
436.  Such  an  action  is  properly  brought 
in  the  name  of  the  state,  to  the  use 
of  the  wife.  State  to  use  Houseworth 
ft  Dill,  60  Mo.  432,  436. 

65.  Braswell  &  Son  v.  McDaniel,  74 
6a.  319,  wherein  it  was  held  that  if 
suit  was  brought  for  the  use  of  the 
wife  and  children  by  the  husband  and 
father,  though  he  might  maintain  it  in 
lis  own  name,  the  declaration  might 
be  amended  to  show  his  representative 
capacity. 

66.  Myer's  Admr.  v.  Forsythe,  10 
Bush.  (Ky.)  394.  ■ 

67.  Miller  v.  Miller,  97  Mich.  151, 
56  N.  W.  348. 

68.  Walcot  v.  Pomeroy,  2  Pick. 
Mass.)  121;  Hart  v.  Hyde,  5  Vt.  328 

(wherein  the  owner  had  turned  over 
the  property  levied  upon  to  another 
to  be  used  until  called  for,  not  parting 
with  right  of  possession). 

Where  Owner  Has  Parted  With  Right 
of  Possession.— Though  it  is  not  neces- 
sary that  the  plaintiff  have  the  actual 
possession— it  is  sufficient  if  he  have 
the  right  of  possession— in  order  to 
maintain  an  action,  if  the  owner  has 
Parted  with  the  right  of  possession  for 
a  specific  period,  he  cannot  maintain 
trespass  during  that  period.  But  if  he 
„,?  the  right  of  resuming  the  pos- 
sesion at  pleasure,  the  action  lies  at 

ho  w  ??•  Hart  »■  ^e,  5  Vt.  328. 
3B29Q  w  •S'  v-  Breraan,  61  Mich. 
362'  2S  N-  W.  129,  1  Am.  St.  Eep.  589, 


since  the  right  of  exemption  is  an  in- 
dividual one. 

70.  111. — Vaughan  v.  Thompson,  17 
111.  77,  81.  Mass.— Bean  v.  Hubbard,  4 
Cush.  85;  Deyo  v.  Jennison,  10  Allen 
410;  Walcot  V.  Pomeroy,  2  Pick.  121. 
Mo. — State  v.  Moore,  19  Mo.  369,  372; 
Parketon  v.  Pugsley,  142  Mo.  App.  537, 
546,  121  S.  W.  789.  N.  H.— Howard  17. 
Farr,  18  N.  H.  457,  460.  See  Hill  v. 
Loomis,  6  N.  H.  263.  N.  J. — Bonnel  v. 
Dunn,  29  N.  J.  L,  435.  Pa.— Van 
Dresor  v.  King,  34  Pa.  201.  Tex. — See 
Brown  v.  Bridges,  70  Tex.  661,  8  S.  W. 
502. 

In  New  York,  it  has  been  held  that 
trespass  will  lie  against  the  officer  only 
when  it  is  shown  either  that  the  officer 
knew  the  property  was  exempt,  or  that 
it  was  claimed  as  such.  Sullivan  v. 
Parley,  11  Daly  (1ST.  T.)  157. 

71.  Ind. — Kestler  v.  Kern,  2  Ind. 
App.  488,  494,  28  N.  E.  726.  la.— Evans 
v.  St.  Paul  Harv.  Wis.,  63  Iowa  204, 
18  N.  W.  881.  Ky.— See  Collett  v.  Jones, 
7  B.  Mon.  586.  Me. — Spencer  v.  Bright- 
on, 49  Me.  326.  Mass. — Deyo  v.  Jen- 
nison, 10  Allen  410;  Walcot  v.  Pomeroy, 
2  Pick.  121.  Miss.— Perry  v.  Lewis, 
49  Miss.  443;  Moseley  v.  Anderson,  40 
Miss.  49,  55.  Neb. — Oastile  v.  Pord, 
53  Neb.  507,  73  N.  W.  945.  Nev. 
Elder  v.  Frevert,  18  Nev.  446,  5  Pae, 
69.  Pa.— Wilson  v.  MeElroy,  32  Pa. 
82.  Tex. — See  Brown  v.  Bridges,  70 
Tex.  661,  8  S.  W.  502. 

A  landlord  is  liable  for  the  trepass 
of  his  bailiff  in  distraining  for  rent 
on  property  exempt  from  levy  and  sale. 
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against  them  singly72  or  jointly.78  In  a  few  jurisdictions  it  is  also 
held  that  the  attorney  of  the  plaintiff  in  execution  or  attachment  is 
properly  joined  as  a  party  defendant  in  an  action  of  trespass,74  and 
that  the  officer's  bondsmen  may  be  joined  with  him  as  defendant  in 
an  action  of  trover.75  The  purchaser  of  property  sold  subject  to  a 
right  of  exemption,  afterwards  allowed,  is  a  proper  party  defendant 
in  an  action  of  trover.76 

(D.)  Pleading.  —  In  order  that  plaintiff  may  recover  damages  through 
the  taking  of  exempt  property,  he  must  allege  facts  showing  that  he 
comes  within  the  terms  of  the  statute  entitling  him  to  the  exemption,77 
such  as  that  he  is  the  head  of  a  family,78  or  a  bona  fide  housekeeper  in 
accordance  with  the  particular  statute.79    It  is  sufficient,  however,  to 


Parkerson  v.  Wightman,  4  Strobh.   (S. 
C.)  363. 

72.  Ind.— Kestler  v.  Kern,  2  Ind. 
App.  488,  494,  28  N.  E.  726.  Mo— Parke- 
ton  v.  Pugsley,  142  Mo.  App.  537,  546, 
121  S.  W.  789.  Nev.— Elder  v.  Prevert, 
18  Nev.  446,  5  Pao.  69. 

73.  Ind. — Kestler  v.  Kern,  2  Ind. 
App.  488,  28  N.  E.  726.  Mo— Farke- 
ton  v.  Pugsley,  142  Mo.  App.  537,  546, 
121  S.  W.  789.  Nev.— Elder  v.  Prevert, 
18  Nev.  446,  5  Pac.  69. 

74.  Crump  v.  Starke,  23  Ark.  131 
(since  he  is  properly  regarded  as  an 
encourager  and  participator  of  the 
■wrong) ;  Cunningham  *.  Coyle,  2  Wills. 
Civ.  Cas.  (Tex.),  §424.  See  Brown  v. 
Bridges,  70  Tex.  661,  8  S.  W.  502. 

75.  Oliver  v.  Wilson,  8  N.  D.  590, 
80  N.  W.  757.  See  the  titles  "Officers;" 
"Sheriffs,  Constables  and  Marshals." 

76.  Where,  pending  an  application 
for  exemption,  the  property  is  sold, 
which  is  sought  to  be  exempted,  and 
the  same  is  afterwards  set  apart  as  an 
exemption,  and  the  levying  officer  sells 
said .  property  subject- to  the  right  of 
exemption,  the  purchaser  at  such  sale 
purchases  the  property  subject  to  the 
same  right  of  exemption;  and  if  the 
exemption  be  afterwards  allowed  by 
the  ordinary,  such  person  to  whom  the 
exemption  is  so  allowed,  if  the  property 
be  personal  property,  may  maintain 
trover  for  the  recovery  against  any 
one  who  may  have  converted  the  prop- 
erty thus  exempted.  Harrell  v.  Harrell, 
75  Ga.  697. 

77.  Pollard  v.  Thomason,  5  Humph. 
(Tenn.)  56y  explained  in  Hawkins  v. 
Pearce,  11  Humph.  (Tenn.)  44,  as  be- 
ing an  action  for  trespass  and  not  an 
action  of  trover  as  reported  in  the 
case. 

Sufficient   Complaint. — In   an   action 
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against  an  officer  fot  levying  upon 
property  claimed  as  exempt,  a  com- 
plaint which  alleges  the  existence  of 
the  judgment  (showing  that  it  was 
founded  on  a  debt  growing  out  of  eon- 
tract),  the  levy  of  execution  thereon 
by  the  defendant,  that  the  plaintiff  ia 
and  was  a  resident  householder  of  the 
county  of  venue,  and  entitled  to  claim 
an  exemption,  that  he  made  the  inven- 
tory required  by  law  and  demanded  that 
the  property  be  set  off  to  him  as  ex- 
empt, that  he  demanded  an  appraise- 
ment and  appointed  an  appraiser  as 
required,  that  the  defendant  refused 
to  recognize  plaintiff's  claim  of  an  ex- 
emption, but  went  on  and  sold  the 
property  claimed  and  refuses  to  pay 
to  the  plaintiff  the  amount  of  such 
sale,  is  sufficient.  Chatten  v.  Snider, 
126  Ind.  387,  26  N.  E.  166. 

78.  Pollard  v.  Thomason,  5  Humph. 
(Tenn.)  56;  Wolfenbarger  v.  Standifei, 
3  Sheed.  (Tenn.)  659. 

Where  it  is  alleged  that  the  wife  of 
the  plaintiff  on  a  date  named  claimed 
the  exemption,  the  complaint  is  not 
open  to  objection  on  the  ground  that 
it  fails  to  allege  that  the  plaintiff  is 
the  head  of  a  family.  The  plaintiff 
and  his  wife  constitute  a  family,  and 
presumptively  he  is  the  head  of  such 
family.  Thompson  v.  Donahoe,  16  S. 
D.  244,  92  N.  W.  27. 

Time  to  Make  Objection.— An  ob- 
ieetion  that  the  complaint  is  fatally 
defective  because  it  fails  to  allege  that 
the  plaintiff  is  the  head  of  a  family 
made  for  the  first  time  at  the  trial _or 
in  the  supreme  court  is  not  regarded 
with  favor.  Thompson  v.  Donahoe,  lo 
S.  D.  244,  92  N.  W.  27. 

79.  Where  the  statute  gives  the  ex- 
emption to  a  "bona  fide  housekeeper 
with  a  family,"  a  replication  m  an 
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allege  that  the  plaintiff  is  the  "head  of  a  family,"  without  alleging 
that  he  resided,  at  the  time,  in  the  state.80  Nor  need  a  declaration  for 
damages  for  the  sale  of  exempt  property  under  attachment  aver  that 
the  attachment  was  not  upon  the  ground  of  non-residence.81  Of  course 
it  must  be  alleged  that  the  plaintiff  was  the  owner  of  the  property 
claimed  as  exempt,82  and  it  must  appear  that  the  plaintiff  was  entitled 
to  the  particular  property  as  exempt.83     Special   damages   must    be 


action  of  trespass  to  a  plea  justifying 
the  taking  of  the  property,  that  did 
not  show  that  claimant  had  a  family 
and  that  the  property  claimed  was  ex- 
empt under  the  statute  was  held  insuffi- 
cient. Prewit  v.  Walker,  7  J.  J.  Marsh. 
(Ky.)  332. 

80.  State  to  use  v.  Hussey,  7  Mo. 
App.  597.  See  also  Thompson  v.  Dona- 
hoe,  16  S.  D.  244,  92  JST.  W.  27,  holding 
that  where  the  complaint  charged  that 
all  the  acts  done  by  plaintiff,  his  wife, 
and  the  sheriff  were  done  within  the 
county  and  state  in  which  the  suit  was 
brought,  and  there  was  nothing  in  the 
complaint  to  indicate  that  plaintiff  was 
a  non-resident,  an  objection  that,  be- 
cause the  complaint  did  not  affirma- 
tively allege  that  plaintiff  was  a  resi- 
dent, it  did  not  show  that  he  was  en- 
titled to  exemptions,  was  not  well 
founded. 

81.  State  use  of  Burt  v.  Allen,  48 
W.  Va.154,  163,  35  S.  E.  990,  wherein 
it  was  contended  that  the  declaration 
should  show  that  the  attachment  was 
not  issued  upon  the  ground  of  non- 
residence  of  the  debtor,  since  if  it  was 
issued  upon  that  ground,  the  plaintiff 
was  compelled,  before  suing  for  dam- 
ages, to  controvert  the  existence  of 
that  ground.  But  the  court  held  that 
if  plaintiff  was  a  resident  at  the  time 
of  the  claim  of  exemption  it  was  suffi- 
cient, and  that  this  fact  need  not  be 
alleged  in  the  declaration. 

82.  Taylor  v.  Bertram,  21  Ky.  L. 
Sep.  1402,  55  S.  W.  553,  since  the  sale 
of  another's  property  under  an  execu- 
tion against  him,  although  he  had  been 
entitled  to  it  as  exempt,  does  not  dam- 
age him. 

83.  Where  the  exemption  is  depend- 
2  "iT  the  trade  or  Pursuit  in  which 
tie  debtor  is  engaged,  the  complaint, 
in  an  action  fof  the  value  of  property 
Jfe?,f  exempt,  should  allege  that 
we  debtor  was  engaged  in  the  business, 
under  which  the  article  is  exempted,  at 
«»„  ■  of  the  seizure.  An  allega- 
tion in  a  complaint  that  the  plaintiff 


was  a  pianist,  and  that  he  had  taught 
music  within  three  months  prior  to 
the  time  when  his  piano  was  seized,  is 
not  sufficient  to  show  that  teaching 
music  was  his  business  at  the  time  of 
such  seizure.  Tanner  v.  Billings,  18 
Wis.   163. 

Exempting  Horses. — Where  a  statute 
exempted  one  "work  beast"  to  the 
debtor,  a  replication  in  an  action  of 
trespass  which  alleged  that  the  animal 
sold  by  the  officer  was  the  only  work 
beast,  "which  was  not  previously  lev- 
ied on  tjy  execution"  was  held  bad  on 
demurrer,  since  it  did  not  show  whether 
the  previous  levies  had  been  discharged 
without  a  sale  or  were  still  subsisting 
or  not,  and  the  plaintiff  may  have  had 
other  horses  which  had  been  levied 
upon.  Faulkner  v.  Bradley,  2  Dana 
(Ky.)   141. 

Exemption    of    Food    For    Animals. 

Where  a  petition,  in  an  action  for  the 
conversion  of  corn,  alleged  that  the 
plaintiff  was  the  head  of  a  family,  con- 
sisting of  a  wife  and  six  minor  children, 
that  the  corn  in  question  was  the  only 
corn  owned  by  him  and  was  necessary 
for  home  consumption,  and  for  the 
maintenance  of  himself  and  family,  and 
was  not  more  than  was  actually  needed 
for  himself  and  his  family  for  such 
maintenance  and  support,'  were  suffi- 
cient in  the  absence  of  exception  of 
any  character,  addressed  to  the  petition, 
to  justify  the  admission  of  evidence 
that  he  was  a  farmer,  and  that  he 
owned  certain  animals  and  cattle,  to 
be  fed  upon  this  corn  from  the  date  of 
the  levy  of  the  execution  until  the 
next  corn  gathering  time.  Burris  v. 
Booth  (Tex.  Civ.  App.),  40  S.  W.  186. 

Evidence  Need  Not  Be  Pleaded. 
Though  a  statute  provide  that  a  speci- 
fied kind  or  class  of  animals  be  ex- 
empt from  execution,  a  replication  to 
a  plea,  justifying  the  seizeure  and  sale 
of  an  animal,  need  not  aver  that  the 
animal  taken  was  of  this  particular 
class,  since  this  is  a  matter  of  proof. 
Thus,  when  a  Tennessee  statute   (Act, 
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pleaded  if  it  is  desired  to  recover  them..84  Unless  it  is  sought  to  recover 
a  penalty  given  by  statute,  in  which  case  the  statute  must  be  declared 
upon  specially,85  a  declaration  in  the  common  form  in  trespass  for  a 
wrongful  levy  and  sale,86  or  by  the  ordinary  declaration  in  trover  is 
sufficient  to  admit  such  facts  as  show  the  exemption.87    Even  where  the 


1833,  ch.  80,  §1)  exempted  "one  farm 
horse"  from  execution,  a  replication 
to  a  plea,  justifying  the  seizure  and 
sale  of  a  horse,-  was  held  sufficient, 
though  it  did  not  aver  that  the  animal 
was  "a  farm  horse."  Tipton  v.  Pick- 
ens, 1  Swan  (Tenn.)  25,  26. 

Where  the  defendant  justifies  under 
an  execution,  a  replication  setting  forth 
that  the  plaintiff  had  elected  to  keep 
the  animal  levied  on,  at  the  day  of  the 
sale,  by  tendering  another  animal  to 
the  officer  to  be  sold  in  lieu  of  that 
taken,  but  failing  to  show  either  that 
the  animal  tendered  in  lieu  of  that 
which  had  been  levied  on,  was  the  only 
property  on  which  the  sheriff  might 
have  levied,  if  the  debtor's  election 
had  been  made  in  the  first  instance, 
or  that  it  was  of  sufficient  value  to 
discharge  the  debt,  or  that  it  was  of 
equal  value  with  that  which  was  taken 
by  the  officer  was  held  insufficient  upon 
demurrer.  McGee  v.  Anderson,  1  B. 
Mon.  (Ky.)   187. 

Alleging  Mortgage. — In  an  action  of 
trespass  for  the  taking  of  property 
which  was  exempt,  an  allegation  that 
the  property  had  been  mortgaged  is  im- 
material, since  the  mortgaging  of  such 
property  by  the  debtor  does  not  render 
it  or  the  debtor 's  equity  in  it  liable 
to  execution,  it  only  constituting  a  re- 
nunciation of  the  privilege  of  exemp- 
tion to  extent  of  the  mortgage.  Collett 
V.  Jones,  2  B.  Mon.  (Ky.)   19. 

84.  Boggan  v.  Bennett,  102  Ala.  400, 
14  So.  742  (in  which  it  was  sought  to 
recover  the  value'  of  attorney's  fees 
incurred  in  asserting  a  claim  of  ex- 
emption, and  the  court  held  that  such 
were  in  the  nature  of  special  damages) ; 
Morris  v.  Williford  (Tex.  Civ.  App.), 
70  S.  W.  228. 

85.  Pace  v.  Vaughn,  6  111.  30  (under 
a  statute  prescribing  a  penalty  against 
an  officer  levying  upon  exempt  property 
enforcible  in  an  action  of  trespass) ; 
Biggs  v.  McKenzie,  16  111.  App.  286; 
Camp  v.  Ganley,  6  111.  App.  499. 

A  complaint,  in  an  action  to  recover 

the  statutory  penalty  for  levying  upon. 

exempt  property,  which  sets  forth  the 

title  of  the   claimant,  his  right  under 
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the  statute,  the  levy  of  the  process,  his 
demand,  and  the  refusal  to  surrender 
the  property  together  with  all  the 
other  facts  essential  to  show  his  right 
to  possession,  and  containing  a  prayer 
for  the  sum  allowed  by  statute,  is  suffi- 
cient, without  referring  expressly  to 
the  statute.  Madera  v.  Holdrege,  4 
Colo.  App.  126,  35  Pac.  52. 

It  is  not  necessary  to  plead  the  stat- 
ute under-  which  the  exemption  is 
claimed.  '  Sandberg  v.  Borstadt,  48  Colo. 
96,  109  Pac.  419,  in  which  it  had  been 
objected  that  the  complaint  was  insuffi- 
cient .  on  that  ground. 

Election  of  Remedies. — Where  the 
first  count  of  plaintiff's  declaration,  in 
a  suit  against  an  officer  for  levying 
upon  and  selling  exempt  property, 
claims  the  statutory  penalty,  and  the 
last  count  the  actual  value  only,  the 
plaintiff  may  elect  on  the  trial, 
whether  to  proceed  for  simple  damages 
or  penalty.  Amend  v.  Murphy,  69  111. 
337. 

88.  Keenan  v.  Drew,  144  III.  App. 
388. 

87.  Hutchinson  v.  Whitmore,  90 
Mich.  255,  261,  51  N.  W.  451  (holding 
that  the  doctrine  as  announced  in  Mc- 
Coy v.  Brennan,  61  Mich.  362,  28  N. 
W.  129,  to  the  contrary  "must  be  re- 
garded as  obiter");  Hawkins  v.  Pearce, 
11  Humph.  (Tenn.)  44,  explaining  Pol- 
lard v.  Thomason,  5  Humph.  (Tenn.) 
56.  But  see  Polfenbarger  v.  Standifer, 
3  Sneed  (Tenn,.)  659,  holding  that 
where  the  statute  gives  an  exemption 
of  a  single  ox  to  the  head  of  a  family 
having  no  horse,  mule  or  yoke  of  oxen, 
the  declaration  should  aver  that  he  is 
the  head  of  a  family  and  that  he  has 
no  horse,  etc. 

Sufficient  Allegation  Charging  De- 
fendant.— In  an  action  of  trover 
against  an  officer  for  taking  prop- 
erty claimed  as  exempt,  an  allega- 
tion in  the  declaration  that  the  defend- 
ant, by  his  deputy  or' agent,  naming, 
him,  did  convert  and  dispose  of  the 
property  to  his  own  use,  is  sufficient 
to  charge  the  defendant.  Hutchinson  v. 
Whitmore,  90  Mich.  255,  261,  51  N".  W. 
451. 
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Complaint  attempts  to  show  the  right  of  exemption  under  the  statute 
it  need  not  follow,  strictly  the  language  of  the  statue,88  but  it  will  be 
sufficient  if  it  shows  a  substantial  compliance  therewith.88 

Several  Exemptions.  —  Where  the  debtor  has  two  possible  claims  of 
exemption  under  the  statute,  and  is  not  certain  as  to  which  exemption 
he  is  entitled,  he  may  plead  both  exemptions  in  his  complaint.90 

Demand.  —In  accordance  with  the  general  rule  that  a  demand  is 
not  necessary  to  the  maintenance  of  an  action  of  trover  when  the 
taking  is  tortious,  an  allegation  of  demand  is  unnecessary  in  an  action 
for  damages  for  conversion  of  exempt  property.91 

(VI.)  Actions  To  Recover  Possession  of  Exempt  Property.  —  (A.)  In 
General.  — While  at  the  common  law  an  action  of  replevin  would  not 
lie  to  recover  property  taken  under  judicial  process,92  the  action  not 
being  maintainable  in  any  case  where  the  property  was  in  the  custody 


88.  Thus  in  an  action  against  an 
officer  to  recover  the  value  of  property 
levied  upon  by  him  and  sold,  being  at 
the  time  exempt,  a  petition,  which  al- 
leged that  at  the  time  the  said  order 
of  attachment  was  levied  upon  the 
goods  of  the  plaintiff,  she  was  a  resi- 
dent of  the  state  and  the  head  of  a 
family,  and  not  the  owner  of  a  home- 
Stead,  had  filed  her  inventory  of  said 
property  with  the  officer,  and  notified 
him  that  she  selected  said  property  to 
hold  exempt  from  levy  and  sale  under 
the  laws  of  the  state,  was  held  sufficient 
after  verdict,  though  there  was  no  al- 
legation in  terms  that  the  plaintiff  was 
not  the  owner  of  "lands,  town  lots;  or 
houses,  subject  to  exemption  as  a 
homestead"  under  the  statute.  Hamil- 
ton v.  Fleming,  26  Neb.  240,  41  N.  W. 
1002. 

89.  Eisenhauer  v.  Dill,  6  Ind.  App. 
188,  194,  33  N.  E.  220. 

Where  the  statute  requires  that  the 
inventory  contain  a  statement  of  all 
property  of  the  debtor  "at  the  date  of 
the  issuing  of  the  writ,"  an  allegation 
in  a  complaint,  in  an  action  for  the 
amount  of  the  property  sold,  that  it 
contained  a  full  and  true  account  oi 
all  the  debtor's  property  "at  the  date 
of  the  execution"  held  a  substantial 
compliance  with  the  statute.  Eisen- 
hauer v.  Dill,  6  Ind.  App.  188,  33  N.  E. 

90.  Though  he  would  not  be  entitled 
to  both.  Van  Lue  v.  Wahrlick-Cornett 
■^•>  12  Cal.  App.  749,  108  Pac.  717, 
wherem  the  plaintiff  was  compelled  by 
the  lower  court  to  elect  under  which 
raemption  he  wished  to  claim,  and  it 
was  held  that  this  was  erroneous. 


91.  Minn. — Lynd  v.  Picket,  7  Minn. 
184,  82  Am.  Dec.  79,  holding  a  com- 
plaint sufficient  which  alleges  that  the 
defendant  levied  under  process,  de- 
scribing it,  upon  property  which  he 
knew  at  the  time  was  exempt.  S.  D. 
Holdridge  v.  Lee,  3  S.  D.  134,  52  N.  W. 
265.  Tex.— Boss  v.  McGuffin,  2  Wills. 
Civ.  Cas.  §458,  holding  a  petition  in 
an  action  for  unlawful  conversion, 
which  alleged  that  the  property  seized 
was  exempt  from  levy  and  forced  sale, 
and  that  defendant  unlawfully  took 
possession  of  certain  property,  and  de- 
prived the  plaintiff  of  the  use  thereof, 
sufficient. 

92.  Ark.— Settles  v.  Bond,  49  Ark. 
114,  4  S.  W.  286.  la.— Cobley  v.  Davis, 
34  Iowa  128.  Kan. — Westenberger  v. 
Wheaton,  8  Kan.  169,  178  (citing  1 
Chit.  PI.  164).  Ky.— Eeynolds  v.  Sal- 
lee,  2  B.  Mon.  18;  Philips  v.  Harris,  3 
J.  J.  Marsh.  123.  Md  —  Cromwell  v. 
Owings.  7  Har.  &  J.  55.  Mass. — Ilsley 
v.  Stub'bs,  5  Mass.  280.  N.  D. — Olivet 
v.  Wilson,  8  N.  D.  590,  80  N.  W.  757; 
Wagner  v.  Olson,  3  N.  D.  69,  75,  54  N. 
W.  286.  Tenn. — See  Dearmon  v.  Black- 
burn, 1  Sneed  390. 

Reason. — It  was  regarded  as  a  con- 
tempt of  the  court  issuing  the  execu- 
tion to  replevy  the  property  taken  un- 
der such  execution.  Hawk  v.  Lepple, 
51  jSI.  J.  L,.  208,  211,  17  Atl.  351  (citing 
1  Chitty  160;  Philips  v.  Harris,  3  J.  J. 
Marsh.   |Ky.]    123). 

In  Maryland,  the  common  law  rule  is 
adhered  to,  that  the  action  will  not  lie, 
while  the  property  is  in  the  hands  of 
the  officer.  Cromwell  v,  Owings,  7  Har. 
&  J.  55,  holding  action  maintainable 
against  a  purchaser  through  the  sale. 
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of  the  law,93  statutes  in  some  states  permit  this  remedy,  where  prop- 
erty,  exempt  under  the  law,  is  levied  upon  on  execution  or  other' 
process.94    But  it  is  only  in  these  states  having  a  statutory  exception 


93.  Ark.— Settles  v.  Bond,'  49  Ark. 
114,  4  S.  W.  286.  Md.— Cromwell  v. 
Owings,  7  Har.  &  J.  55.  N.  D. — Oliver 
v.  Wilson,  8  N.  D.  590,  80  N.  W.  757. 
See  generally  the  title  "Judgments, 
Enforcement  of." 

94.  Ark.— Sand.  &  H.  Dig.,  §6384; 
Mills  v.  Pryor,  65  Ark.  214,  45  S.  W. 
350;  Thompson  v.  Ogle,  55  Ark.  101, 
17  S.  W.  593.  See  Settles  v.  Bond,  49 
Ark.  114,  4  S.  W.  286  (wherein  the 
court  recognized  the  right  to  bring 
the  action  in  a  proper  case,  holding  in 
the  instant  case  that  the  action  could 
not  be  maintained,  since  the  plaintiff 
had  not  filed,  his  schedule  as  required 
by  statute) ;  Jacks  &  Co.  v.  Bigham,  36 
Ark.  481.  Fla. — Thompson's  Dig.,  388: 
Bryan  .v.  Long,  14  Fla.  366.  See  Loring 
v.  Wittieh,  16  Fla.  -  498,  507.  Ind. 
Louisville,  etc.  B.  Co.  v.  Payne,  103 
Ind.  188.  2  N.  E.  582  (under  Bev.  St., 
1881,  §1266);  Hartlep  v.  Cole,  101  Ind. 
458;  Eisenhauer  v.  Dill,  6  Ind.  App. 
188,  193;  Kestler  v.  Kern,  2  Ind.  App. 
488,  494,  28  N.  E.  726.  See  Pudney  v. 
Burkhart,  62  Ind.  179.  Ind.  Ter.— See 
Minor  v.  Edwards,  6  Ind.  Ter.  438,  98 
S.  W.  151.  la.— Cooley  v.  Davis,  34 
Iowa  128  (citing  Funk  v.  Israel,  5  Iowa 
■439,  450;  Wilson  v.  Stripe,  4  G.  Gr. 
551  (under  Code,  1851,  §1995).  Kan. 
Sehwartzberg  v.  Central  Ave.  State 
Bank,  84  Kan.  581,  115  Pac.  110;  Wat- 
son v.  Jackson,  24  Kan.  442,  443  (un- 
der Code,  1879,  §177);  Seip  v.  Tilgham, 
23  Kan.  289,  294;  Westenberger  v. 
Wheaton,  8  Kan.  169,  178.  Mass. 
Ilsley  v.  Stubbs,  5  Mass.  280,  282  (un- 
der St.,  1789,  ch.  26,  §4).  See  Johnson 
v.  Babcoek,  8  Allen  583.  Mich. — El- 
liott v.  W'hitmore,  5  Mich.  532  (Comp. 
L.  §§5009,  5011).  Miss.— Boss  v.  Haw- 
thorne, 55  Miss.  551,  553  (following 
Moseley  v.  Anderson,  40  Miss.  49,  55, 
under  Code,  1857,  p.  395).  Neb.— Ben- 
der v.  Bame,  40  Neb.  521,  69  N,  W.  105 
(citing  Civ.  Code,  §182);  Hamilton  v. 
Fleming,  26  Neb.  240,  41  N.  W.  1002; 
Stout  v.  Eapp,  17  Neb.  462,  23  N.  W. 
364.  See  Mann  v.  Welton,  21  Neb.  541, 
32  N.  W.  599,  holding  that  action  would 
not  lie  in  instant  case,  since  the  stat- 
utory prerequisites  as  to 'making  the 
claim  and  selection  had  not  been  com- 
plied with.    N.  D. — See  Oliver  v.  Wil- 
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son,  8  N.  D.  590,  80  N.  W.  757  (citing 
Bev.  Codes,  §5332) ;  Wagner  v.  Olson,  3 
N.  D.  69,  '54  N.  W.  286.  Ore.— Berry 
v.  Charlton,  10  Ore.  362,  363,  under  Civ 
Code,  1872,  §§130,  131.  Tenn.-Wilson 
v.  McQueen,  1  Head  17  (under  Act, 
1846,  ch.  65);  Dearmon  v.  Blackburn, 
1  Sneed  390.  Wis.— See  Hesse  v.  Har- 
graves,  74  Wis.  648,  43  N.  W.  736;  Gil- 
man  v.  Williams,  7  Wis.  329,  335. 
See  generally  the  title,  "Replevin." 

In  Vermont,  under.  St.,  1894,  §1470 
(providing  for'  an  action  of  replevin  in 
all  cases,  where  property  is  unlawfully 
taken  or  detained,  from  a  person 
"other  than  the  defendant  in  the  suit, 
or  debtor  in  the .  execution ") ,  it  was 
held  that  replevin  would  not  lie  at  in- 
stance of  attachment  debtor.  [Prescott 
v,  Starkey,'  71  Vt.  1J8,  41  Atl.  1021 
(wherein  the  court  said:  "The  legis- 
latures in  several  of  the  states  have 
passed  acts  enabling  the  debtor  to  re- 
plevy exempt  property  when  taken 
upon  mesne  process  or  execution,  and 
in  this  state  it  may  be  casus  omissus 
for  it  is  reasonable  that  the  debtor 
should  be  permitted  to  replevy  house- 
hold furniture,  or  provisions  necessary 
for  upholding  life,  or  tools  necessary 
to  carry  on  his  trade,  when  seized  by 
his  creditors;  but  it  is  the  duty  of  the 
court  to  construe  the  statute  as  we  find 
it,  and  for  the  legislature  to  amend  the 
statute  if  considered  unjust.")]  But 
by  Acts  1898,'  No.  41,  the  above  provis- 
ion has  been  amended,  supplying  the 
omission  spoken  of  in  the  court's  opin- 
ion. [Note  by  Beporter,  Prescott  v. 
Starkey,  supra.1 

A  possessory  warrant  issues  for  thfl 
recovery  of  exempt  property  in  Georgia. 
See  Tucker  v.  Edwards,  71  Ga.  602.      - 

The  purpose  of  these  statutes  is  to 
afford  a  speedy  remedy  by  which  prop- 
erty thus  unlawfully  seized  and  de- 
tained can  be  recovered.  The  main  ob- 
ject is  to  protect  residents  of  the  state 
in  their  right  to  hold  property  which 
the  law  expressly  exempts  from  exemp- 
tion and  attachments.  Mills  v.  Pryor, 
65  Ark.  214,  45  S.  W.  350. 

Custody  of  Law.— The  officer  cannot 
interpose  the  defense  of  "in  the  cus- 
tody of  the  law,"  since  property  which 
is  exempt  cannot  be  lawfully  "in  'ne 
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to  the  general  common  law  rule  that  the  action  is  maintainable.05 

.  Claim  and  Delivery.  —  In  a  few  states  the  action  of  claim  and  delivery 
is  a  proper  remedy  where  the  levying  officer  refuses  to  act  upon  or 
recognize  a  valid  claim  and  demand  for  the  property.90 

Detinue  is  a"  proper  remedy,  in  some  states,  where  exempt  property 
is  levied  upon  and  detained  under  such  levy.97 

(B.)  Necessity  of  Demand  as  Prerequisite  to  Action.  —  In  some  states 
where  it  is  sought  to  replevy  property  taken  under  process  and  to 
which  a  claim  of  exemption  is  made,  a  demand  before  suit  is  brought 
is  necessary  ;98  in  others  demand  is  unnecessary.99 

(C.)  Parties. —  (1.)  Plaintif.  —  In  many  jurisdictions,  though  the 
debtor  or  defendant  in  the  process  is  the  proper  party  plaintiff  in  any 
action  to  recover  the  exempt  property,1  his  wife  may  not  only  join 


custody  of  the  law."     Gilman  *.  Will- 
iams, 7  Wis.  329,  335. 

The  regularity  of  the  attachment  or 
execution  is  conceded  in  an  action  of 
replevin  for  exempt  property.  Watson 
V.  Jackson,  24  Kan.  442,  holding  that 
the  regularity  of  such  process  is  not 
triahle  in  such  an  action. 

95.  Buis  v.  Cooper,  63  Mo.  App.  196, 
202.  But  see  Parketon  v.  Pugsley,  142 
Mo.  App.  537,  546,  121  S.  W.  789. 

In  Kentucky,  it  is  held  that  the 
statute  of  1830  (affirming  the  common 
law  rule)  is  not  repealed  by  the  act 
of  1842  (3  St.  Laws,  503,  declaring 
that  "property  taken  by  virtue  of  a 
distress  warrant  or  fee  bill  may  be 
replevied"),  so  as  to  authorize  a  de- 
fendant in  execution  to  maintain  an 
action  of  replevin  for  property  levied 
on  and  claimed  as  exempt.  Saffell  v. 
Wash,  4  B.  Mon.  (Ky.)  92;  Reynolds 
v.  Bailee,  2  B.  Mon.  (Ky.)  18.  But  see 
Hamlett  v.  Buckner,  6  Ky.  L.  Rep.  741 
(in  which  a  remedy  "formerly  called 
an  action  of  replevin"  was  held  main- 
tainable under  a  statute,  which  is  not 
cited). 

In  New  Jersey,  it  is  held  (Hawk  v. 
Lepple,  51  N.  J.  L.  208,  17  Atl.  351), 
that  the  statute  authorizing  an  action 
of  replevin,  where  property  is  unlaw- 
fully seized,  does  not  authorize  a  de- 
fendant in  execution,  under  any  cir- 
cumstances, to  maintain  the  action,  the 
court  adhering  to  the  rule  that  the 
Property  is  in  such  case  "in  the  cus- 
tody of  the  law." 
ii6"nnLinanaer  v-  Longstaff,   7  S.   D. 

wo'-«  K  Wl  115  (citi%9  ComP-  Laws> 
Wii).  See  Minn.— Howard  v.  Rug- 
iand   35  Minn.  388,  29   N.   W.   63,   in 

w»  cVn,ch  an  action  was  sustained. 
««>.— Parketon    v.    Pugsley,     142    Mo. 


App.  537,  546,  121  S.  W.  789.  N.  D. 
Oliver  «.  Wilson,  8  N.  D.  590,  80  N. 
W.   757. 

97.  See  Winstead  v.  Hicks,  135  Ky. 
154,  162,  121  S.  W.  1018  (holding  that 
though  an  action  may  be  maintained 
against  an  execution  creditor  upon  a 
bond  of  indemnity  given  to  the  officer, 
the  execution  of  the  bond  does  not 
prevent  the  debtor  from  maintaining  an 
action  against  the  officer,  who  has  lev- 
ied upon  it,  or  the  purchaser  under 
the  sale,  to  recover  the  property,  as 
in  detinue);  Wilson  v.  McQueen,  1 
Head   (Tenn.)   17. 

98.  Lindley  v.  Miller,  67  111.  244; 
Ehle  v.  Deitz,  32  111.  App.  547, 
552;  Twinam  v.  Swart,  4  Lans.  (INT.  T.) 
263  (holding  a  demand  necessary, 
whether  action  is  against  officer  or  one 
holding  through  him,  and '  especially  in 
the  case  of  the  latter  party). 

99.  Seip  v.  Tilghman,  23  Kan.  289 
(holding  no  demand  necessary,  since  a 
demand  is  necessary  in  replevin  only 
when  the  possession  is  rightful) ;  Shoe- 
maker v.  Simpson,  16  Kan.  43;  Vander- 
horst  v.  Bacon,  38  Mich.'  669,  673. 

1.  Ark. — Mills  v.  Pryor,  65  Ark. 
214,  45  S.  W.  350,  under  Sand.  &  H. 
Dig.  §6384,  providing  that  "one  against 
whose  property  an  execution  or  at- 
tachment has  been  issued"  may  bring 
the  action.  Ind. — Louisville,  etc.,  R. 
Go.  v.  Payne,  103  Ind.  188,  2  N.  E.  582 
(under  Rev.  St.,  1881,  §1267,  providing 
that  the  owner  may  bring  the  action) ; 
Hartlep  v.  Cole,  101  Ind.  458,  461; 
Eisenhauer  v.  Dill,  6  Ind.  App.  1S8, 
193,  33  N.  E.  220;  Kestler  v.  Kern,  2 
Ind.  App.  488,  494,  28  N.  E.  726.  la. 
Punk  v.  Israel,  5  Iowa  439,  450;  Wil- 
son v.  Stripe,  4  Q.  Gr.  551.  Kan. — Wat- 
son v.  Jackson,  24  Kan.  442,  443.    Com- 
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■with  him  in  such  an  action,2  but  may  maintain  the  action  herself  ilnder 
certain  circumstances.3  If  the  claimant  has  any  interest  in  the  article 
sought  to  be  recovered  as  exempt,  he  may  maintain  the  action.4 

(2.)  Defendant.  —  Both  the  officer  levyirjg  upon  the  property  claimed 
as  exempt,5  the  execution  creditors,6  and  the  purchaser  upon  a  sale 
under  certain  circumstances,7  are  proper  parties  defendant. 


•pare,  Westenberger  *.  Wheaton,  8  Kan. 
169,  178,  holding  that  any  person  other 
than  judgment  debtor  may  maintain 
action.  Mich. — Elliott  v.  Whitmore,-  5 
Mich.  532.  Miss. — Eoss  v.  Hawthorne, 
55  Miss.  551.  Neb.— Stout  V.  Eapp,  17 
Neb.  462,  23  N.  W.  364.  Tenn.— Wil- 
son 1?.  McQueen,  1  Head.  17,  modifying 
I>earmon  v.  Blackburn,  1  Sneed  390, 
holding  that  action  will  not  lie  by  party 
against  whom  process  runs.  Vt. — See 
Acts,  1898,  No.  41.  Notes  by  Eeporter 
to  Prescott  v.  Starkey,  71  Vt.  118,  41 
Atl.  1021. 

Iu  Massachusetts,  under  the  statute 
(St.,  1789,  ch.  26,  §4),  the  action  of 
replevin  would  only  lie  "when  the 
plaintiff  in  replevin  be  not  the  debtor. ' ' 
Ilsley  v.  Stubbs,  5  Mass.  280. 

2.  Shepard  v.  Cross,  33  Mich.  96, 
holding  that  since  the  exemptions  given' 
under  the  statute  are  for  the  benefit 
of  the  family,  both  husband  and  wife 
may  join  in  an  action  of  replevin,  un- 
der a  statute,  allowing  the  wife  to  sue 
alone,  but  not  forbidding  a  joint  suit. 
See  Hanselman  v.  Kegel,  60  Mich.  540, 
548,  27  N.  W.  18,  holding  that  the  wife 
may  join,  though  she  is  not  obliged  to 
do  so. 

3.  Ark. — Thompson  v.  Ogle,  55  Ark. 
101,  17  S.  W.  593.  Ind.— Eisenhauer  v. 
Dill,  6  Ind.  App.  188,  193,  33  N.  E. 
220.  Mich. — Singer  Mfg.  Co.  v.  Culla- 
ton,  90  Mich.  639,  642,  51  N.  W.  687; 
Hanselman  v..  Kegel,  60  Mich.  540,  27 
N.  "W.  678;  Shepard  v.  Cross,  33  Mich. 
96,  98.  Ohio. — Slanker  v.  Beardsley,  9 
Ohio  St.  589,  595  (under  Laws,  1857  [54 
O.  L.  219]),  holding  that  the  statute 
merely  confirms  as  to  election  of  reme- 
dies, the  common  law  right. 

Thus  the  wife  of  the  claimant  of  an 
exemption  was  allowed  to  maintain  re- 
plevin for  property  taken  under  an  exe- 
cution, after  a  notice  of  claim  of  the 
same  had  been  served,  but  no  schedule 
filed,  by  reason  of  the  death  of  the 
claimant  before  the  time  limited  for 
the  filing.  (Thompson  v.  Ogle,  55  Ark. 
101,  17  S.  W.  593).  And,  where  the 
debtor  was  absent,  the  court  held  that 
since  the  statute  gives  the  wife  of  such 
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a  debtor  the  right  to  assert  the  claim, 
(see  supra,  II,  E>  2,  c),  under  the  famil- 
iar maxim,  that  where  ' '  a  statute  gives 
a  right,  the  common  law  will  give  a 
remedy,"  she  was  entitled  to  maintain 
replevin  for  property  taken  despite  her 
claim  (Eisenhauer  v.  Dill,  6  Ind.  App. 
188,  193,  33  N.  E.  220). 

In  Georgia,  since  the  possession  of 
the  debtor  of  property  exempted  under 
the  statute  is  by  the  terms  of  the  stat- 
ute for  the  use  and  benefit  of  the  wife 
and  family  of  the  debtor,  the  wife  may 
proceed  by  possessory  warrant  to  re- 
cover it.  Tucker  v.  Edwards,  71  Ga. 
602.  See  also  Slanker  v.  Beardsley,  9 
Ohio  St.  589. 

Where  the  husband  voluntarily  dis- 
poses of  exempt  property,  the  wife  can 
not  maintain  an  action  therefor.  Singer 
Mfg.  Co.  v.  Cullaton,  90  Mich.  639,  51 
N.  W.  687. 

4.  Thus,  where  a  debtor  owned  prop- 
erty in  common  with  other  heirs  of  a 
certain  person,  and  had,  at  the  time  it 
was  sought  to  subject  his  interest 
therein  under  garnishment  proceedings, 
actual  possession  of  a  part  levied  upon, 
it  was  held  that  such  ownership,'  to- 
gether with  such  possession,  were  suffi- 
cient to  entitle  him  to  maintain  the 
suit.  Eogers  v.  Fuller  (Tex.  Civ.  App.), 
142  S.  W.  68. 

5.  Fla— Bryan  v.  Long,  14  Ha.  366 
(under  Thomp.  Dig.,  388).  Ind— Eisen- 
hauer v.  Dill,  6  Ind.  App.  188,  194,  33 
N.  E.  220.  Kan.— Mullaney  v.  Humes, 
48  Kan.  368,  372,  29  Pac.  691.  Minn. 
See  Howard  v.  Kugland,  35  Minn.  388, 
29  N.  W.  63.  Miss.— Eoss  v.  Hawthorne, 
55  Miss.  551. 

6.  Eisenhauer  v.  Dill,  6  Ind.  App. 
188,  33  N.  E.  220;  Mullaney  v.  Humes, 
48  Kan.  368,  29  Pac.  691.  See  Stark  v. 
Bare,  39  Kan.  100,  17  Pac.  826. 

7.  Ind.— Eisenhauer  v.  Dill,  6  Ind. 
App.  188,  194,  33  N.  E.  220.  Mass.— See 
Johnson  v.  Babcock,  8  Allen  583.  Minn 
Howard  v.  Eugland,  35  Minn.  388,  29 
N.  W.  63.  , 

Where  the  purchaser  was  aware  or 
the  fact  that  the  property  was  exempt 
and  that  the  wife  claimed  the  same  m 
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(D.)  Pleading.  —  The  pleading  in  actions  to  recover  property  claimed 
as  exempt  should  show  such  facts  as  bring  the  pleader  within  the  pro- 
visions of  the  exemption  laws.8  Accordingly,  the  complaint,  among 
other  things,9  should  allege  that  the  claimant  is  a  resident  of  the 
state  where  only  a  resident  is  entitled  to  the  exemption;10  it  should 
show  that  a  schedule  in  compliance  with  the  requirements  of  the 
statute,  was  presented  to  the  officer,  in  making  the  claim  of  exemption, 
where  the  claim  is  asserted  by  schedule,11  and  that  the  judgment  upon 
which  the  execution  was  issued  was  for  a  debt  against  which  the  exemp- 
tion is  available.12  In  some  states,  however,  it  is  not  necessary  to  de- 
scribe specifically  the  character  and  value  of  the  property  that  is 
exempt  from  sale  under  execution,13  it  being  sufficient  to  follow  the 
form  of  declaring  prescribed  by  the  statute  generally.14 

4.  Trial.  —  a.  Presumptions  and  Burden  of  Proof.15  —  Since  the 
common  law  rule  that  no  property  was  exempt  from  sale  on  execution 
is  now  the  exception,16  the  courts  of  some  states  will  presume  that 
exemptions  are  allowed  in  a  sister  state.17  And  where  the  statutes  pro- 
vide that  a  citizen  of  the  state  may  claim  an  exemption,  a  person  who 
has  resided  and  carried  on  a  business  in  the  state  for  a  considerable 


the  absence  of  the  debtor,  but  the  offi- 
cer failed  to  tegard  the  claim,  he  was 
properly  a  party  defendant  in  an  action 
to  recover  the  exemption.  Eisenhauer 
v.  Dill,  6  Ind.  App.  188,  194,  33  N.  E, 
220. 

8.  Donnelly  v.  "Wheeler,  34  Ark.  Ill, 
holding  that  a  mere  allegation,  that  the 
goods  sought  are  exempt,  was  not 
enough. 

That  Pleader  Took  Steps  Required 
To  Secure  Exemption. — In  an  action  to 
recover  possession  of  real  estate  sold 
under  execution,  the  defendant  claim- 
ing the  property  as  exempt,  the  answer 
must  show  that  the  defendant  took  all 
the  stepg  required  by  law  to  secure 
the  exemption  of  the  property  in  con- 
troversy.   Over  v.  Shannon,  75  Ind.  352. 

,  9.  See  generally  the  title  "Re- 
plevin." 

Property  Taken  'Under   Two   Writs. 

where  the  property  claimed  as  exempt 
was  taken  by  the  officer,  a  part,  under 
a  writ  of  attachment,  and  a  part,  un- 
der a  writ  of  execution,  it  was  held  not 
necessary  in  an  action  of  replevin,  to 
set  out  in  separate  counts  the  facts  re- 
garding each  taking  of  the  property, 
Hnce  the  gist  of  the  action  is  the 
wrongful  detention  of  the  property,  and 
"matters  not  how  the  defendant  ac- 
quired possession,  for  it  being  wrong- 
!{"'  "  constitutes  but  one  cause  of  ac- 

w  fr-ftS.*'  Narey'  92  IoTO  286> 


10.  Donnelly  v.  Wheeler,  34  Ark. 
111.  Contra. — Newell  v.  Hayden,  8 
Iowa  140,  the  court  holding  this  a  mat- 
ter of  defense. 

11.  Newcomer  v.  Alexander,  96  Ind. 
453,  wherein  the  complaint  failed  to 
show  whether  or  not  the  schedule  had 
been  verified  as  the  statute  required. 

Proper  Schedule.— An  allegation  that 
the  defendant  filed  a  schedule  of  his 
property  with  the  sheriff  without  show- 
ing that  such  schedule  was  in  compli- 
ance with  the  requirements  of  the  stat- 
ute is  insufficient  where  the  statute 
provides  the  sheriff  shall  not  set  apart 
any  property  to  the  execution  defend- 
ant until  such  schedule  be  furnished. 
Over  p.  Shannon,  75  Ind.  352. 

12.  Newcomer  v.  Alexander,  96  Ind. 
453,  contract  debt.  See  Green  v.  Aker, 
11  Ind.  223. 

13.  Elliott  v,  Whitmore,  5  Mich.  532. 

Value. — An  allegation  that  the  prop- 
erty does  not  exceed  in  value  a  certain 
pum,  is  sufficient  to  show  the  value  of 
the  property  claimed  as  exempt.  Boes- 
ker  v.  Pickett,  81  Ind.  554. 

14.  Elliott  v.  Whitmore,  5  Mich.  532. 

15.  See  generally  the  title  "Home- 
steads and  Exemptions,"  Encyclo- 
paedia of  Evidence,  vol.  6,  p.  554. 

16.  Seay  v.  Palmer,  93  Ala.  381,  9 
So.  601,  30  Am.  St.  Rep.  57. 

17.  Seal  v.  Palmer,  93  Ala.  381,  9 
So.  601,  30  Am.  St.  Rep.  57. 

Vol.  XI 


560 


HOMESTEADS  AND  EXEMPTIONS 


length  of  time  will  be  presumed  a  citizen  within  the  meaning  of  the 
act.18  Exceptional  facts  and  circumstances  which  would  defeat  the 
right  to  the  exemption  will  not  be  presumed.19 

Presumption  of  Regularity.  —  The  presumption  is  in  favor  of  the  juris-- 
diction  cf  the  ordinary  granting  an  exemption,20  and  that  he  did  his 
duty  therein.21  No  presumption  of  incompetency. of  an  appraiser  will 
be  indulged  on  appeal.22 

Waiver.  —  In  the  absence  of  proof  it  will  not  be  presumed  that  a 
debtor  waives  the  benefit  of  the  exemption  law,23  especially  where  it  is 
not  shown  that  the  debtor  was  advised  of  his  privileges  thereunder.34 

Burden  of  Proof.  —  Since  all  the  personal  property  of  a  debtor  is  in 
many  states,  prima  facie  liable  to  levy  and  sale  upon  execution,26  as 
a  general  rule,  the  burden  is  upon  the  person  claiming  an  exemption 
to  show  affirmatively  that  he  is  entitled  to  the  exemption  sought  to 
be  recovered,  or  for  whose,  value  an  action  has  been  brought.2*    The 


18.  Sandberg  v.  Borstadt,  48  Colo. 
96,  109  Pac.  419. 

19.  Since  if  husband  and  wife  were 
living  together,  and  neither  of  them 
owned  a  homestead,  either  would  be 
entitled  to  an  exemption,  the  court  can- 
not presume,  in  the  absence  of  proof, 
that  the  wife  is  not  so  entitled.  Voight 
etc.  Go.  v.  Lafkin,  12  Ohio  C.  C.  751, 
under  Eev.  St.,  §5441,  providing  for 
an  exemption  in  lieu  of  a  homestead. 

20.  Gamble  v.  Central  R.  &  B.  Co., 
80  Ga.  595,  7  S.  E.  315,  12  Am.  St. 
Rep.  276,  in  which  there  was  no  evi- 
dence to  overcome  the  presumption,  not 
any  whatever  in   conflict  with  it. 

21.  Thus,  it  will  be  presumed,  that 
the  ordinary  approving  an  exemption, 
would  not  have  done  so  unless  sufficient 
proof  had  been  made  before  him,  that 
the  creditors  named  in  his  application 
had  been  legally  notified.  Chalker  v. 
Thompson,   72  Ga.  478. 

22.  Kelley  v.  McFadden,  80  Ind. 
536. 

23.  State  v.  Haggard,  1  Humph. 
(Tenn.)  390,  holding  that  a  defendant 
indicted  for  violation  of  the  statute 
giving  debtor  an  exemption,  must  prove 
the  waiver. 

24.  Holliday  v.  Mansker,  44  Mo. 
App.  465: 

Where  it  appears  that  the  debtor  has 
notice  of  his  exemption  rights,  given 
him  by  the  officer  making  the  levy,  if 
he  fails,  then  to  exercise  them,  he  will 
be  presumed  to  have  waived  them. 
Holliday  v.  Mansker,  44  Mo.  App.  465. 

25.  Blythtt  v.  Jett,  52  Ark.  547,  13 
S.  W.  137;  Dains  v.  Prosser,  32  Barb. 
(N.  Y.)    290. 
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26.  Ala.— Ely  v.  Blacker,  112  Ala. 
311,  20  So.  570.  Ark.— Porch  v.  Arkan- 
sas Milling  Co.,  65  Ark.  40,  45  S.  W.  51; 
Blythe  v.  Jett,  52  Ark.  547,  13  S.  W. 
137  (reversing  Erb  v.  Cole,  31  Ark.  554). 
See  Cason  v.  Bone,  43  Ark.  17.  Cal. 
Murphy  v.  Harris,  77  Cal.  194,  19  Pac. 
377;  Calhoun  v.  Knight,  10  Cal.  393. 
111.— McMasters  ■  v.  Alsop,  85  111.  157. 
Ind. — Hartlep  v.  Cole,  101  Ind.  458; 
Thompson  v.  Ross,  87  Ind.-  156.  la. 
Cox  v.  Allen,  91  Iowa  462,  59  N.  W. 
335.  La. — See  McLeod  v.  Noble,  122.  La. 
714,  48  So.  161.  Mass.— Gay  V.  South- 
worth,  113  Mass.  333  (where  the  action 
was  for  attaching  property  claimed  as 
exempt) ;  Clapp  v.  Thomas,  5  Allen  153,. 
Mo. — Hombs  v.  Corbin,  20  Mo.  App. 
497,  508,  citing  (Stone  v.  Spencer,  77 
Mo.  356).  N.  Y.— Brown  v,  Davis,  9 
Hun  43;  Twinam  v.  Swart,  4  Lans.  .263; 
Smith  v.  Slade,  57  Barb.  637;  Tuttle 
v.  Buck,  41  Barb.  417;  Seaman  v.  Luce, 
23  Barb.  240 ;  Van  Siekler  v.  Jacobs, 
14  Johns.  434;  Gilewicz  v.  Goldberg,  69 
App.  Div.  438,  74  N.  Y.  Supp.  984.  Ore. 
Gollnick  v.  Marvin,  60  Ore.  312,  118 
Pac.  1016.  Vt.— Chamberlain  v.  Whit- 
ney, 65  Vt.  488,  490,  27  Atl.  72  (action 
of  trover  for  value  of  exempt  property 
sold  on  attachment);  Connell  v.  Pisk, 
54  Vt.  381. 

But  the  burden  is  not  upon  him  to 
show  that  the  property  claimed  as  ex- 
empt is  the  only  property  which  he 
owned  at  the  time  it  was  taken  pos- 
session of  by  the  officer  under  process. 
Stanton  v.  French,  83  Cal.  194,  23  Pac. 
355. 

Where  the  claimant  proceeded  by 
rule  to  make  his  claim  of  exemption,  it 
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same  rule,  that  the  burden,  is  on  the  person  asserting  the  claim  of 
exemption,  applies  where  the  claimant  of  an  exemption  is  the  defendant 
in  an  attachment,27  or  garnishment  suit.28  "Where,  however,  a  prima 
facie  case  of  an  exemption  is  made  by  the  claimant,  a  party  who  claims 
the  benefit  of  an  exception  taking  it  out  of  such  exemption  must  bring 
himself  within  its  terms.28 


was  held  that  he  stood  like  a  plaintiff, 
and  the  burden  was  on  him  to  estab- 
lish his  claim.  Steele  v.  Parker,  109 
Ga.  791,  35  S.  E.  167.  Contra,  Pierce 
v.  Boalick,  42  Pa.  Super.  218,  220 
(holding  burden  on  plaintiff  in  execu- 
tion to  show  that  the  exemption  should 
not  be  allowed);  Koller  v.  Miller,  23 
Pa.  .Co.  Ct.  235. 

Number  of  Days  Property  Detained. 
.Where  the  statute  provides  a  penalty 
for  a  failure  to  release  property  ex- 
empt to  the  debtor,  in  an  action  for 
■  such  penalty  the  burden  is  upon  the 
debtor  to  prove  the  number  of  days 
his  property  was  detained.  Tinsley  v. 
Boss,  62  'W.  Va.  265,  57  S.  Et  821, 
under  a  statute  giving  a  penalty  for 
each  day  the  exempt  property  of  the 
debtor  is  held  by  the  officer. 

Necessity  of  Articles  Exempted. 
Where  the  statute  gives  an  exemption 
of  necessary  articles  for  household  use, 
the  burden  is  upon  the  plaintiff  to  show 
affirmatively  that  the  articles  in  ques- 
tion were  necessary.  It  is  not  suffi- 
cient to  show  merely  that  they  were 
useful.  Van  Sickler  v.  Jacobs,  14  Johns. 
(N.  Y.)  434. 

In  an  action  of  replevin,  the  burden 
is  on  the  debtor  to  show  that  he  is  a 
resident  householder,  that  the  judg- 
ment upon  which  the  execution  was  is- 
sued was  rendered  for  a  debt  growing 
out  of  or  founded  upon  a  contract,  ex- 
press or  implied  (Thompson  v.  Boss,  87 
lnd.  156),  that  he  demanded  that  his 
Property  be  set  off,  furnished  a  sched- 
ule, and  proved  the  value  thereof.  Gra- 
ham ».  .Crockett,  18  lnd.  119. 

27.  Joyce  v.  Miller,  59  Iowa  761,  13 
7v  \  ?M;  Bose  v-  Sapless,  33  Gratt. 
VVa.)  153  (wherein  part  of  attached 
property  was  exempt  and  part  not,  and 
tie  court  held  the  burden  on  the  de- 
fendant to   show  what   was   exempt). 

w  £rT0UnS  v-  Clark>  13  Ohio  C.  C. 
(AS.)  ^84,  holding  that  burden  of 
Proof  is  on  the  attaching  creditor. 

wnere  the  transferee  of  a  debtor  sets 
feJLV  •aim  of  "wnptton  of  the  de- 
«Mant  in   an   attachment    suit,    the 


burden  is  upon  him.    Stone  v.  Spencer, 
77  Mo.  356.  " 

28.  la. — Dolan  v.  Sammons,  147  Iowa 
466,  472,  124  N.  W.  880;  Hays  v.  Berry, 
104  Iowa  455,  73  N.  W.  1028  j  Oaks  v. 
Marquardt,  49  Iowa  643  (holding  bur- 
den on  debtor  or  the  garnishee).  Minn. 
Fletcher  v.  Staples,  62  Minn.  471,  64 
N.  W.  1150.  lex. — Lyon,  etc.,  Co.  v. 
Modern  Order  of  Praetorians  (Tex.  Civ. 
App.),  142  S.  W.  29.  See  also  Bollins 
v.  Allison,  59  Vt.  188,  10  Atl.  201,  un- 
der trustee-process. 

Burden  on  Employer  Garnisheed. 
Where  a  statute  makes  it  the  duty  of 
an  employer  upon  delivery  to  him  of 
an  affidavit,  to  pay  at  once  to  his  em- 
ployee all  exempt  wages  then  due,  "not- 
withstanding the  service  of  any  writ) 
of  garnishment  upon  such  employer," 
if  the  employee  makes  and  delivers  the 
requisite  affidavit,  the  whole  burden  of 
claiming  and  establishing  the  exemp- 
tion is  cast  upon  the  employer.  Balti- 
more, etc.  Si.  Co.  i>.  McDonald,  112  111. 
App.  391. 

Contra,  Burden  on  Plaintiff.— Where, 
in  order  to  garnish  a  defendant  cor- 
poration, it  is  necessary  that  the  affi- 
davit therefor  should  state  that  the 
indebtedness  from  the  corporation  to 
the  defendant  debtor  is  "not  by  law 
exempt  frpm  sale  on  execution,"  it 
naturally  follows,  the  affidavit  consti- 
tuting the  complaint  against  the  gar- 
nishee, that  the  burden  of  proving  the 
essential  fact  of  non-exemption  therein 
alleged  is  on  the  plaintiff,  as  against 
any  claim  for  exemption  on  the  part  of 
the  debtor  or  the  garnishee.  Eastlund 
v.  Armstrong,  117  Wis.  394,  94  N.  W. 
301,  under  St.,  1898,  §3716. 

29.  Ga.— Shiver  v.  Williams,  85  Ga. 
583,  11  S.  E.  876.  N.  D.— Wagner  v. 
Olson,  3  N.  D.  69,  54  N.  W.  286.  S.  D. 
Paddock  v.  Balgord,  2  S.  D.  100,  48  N. 
W.  840. 

In  Shiver  v.  Williams,  85  Ga.  583,  11 
S.  E.  876,  it  appeared  that  the  prop- 
erty levied  upon  had  been  properly  ex- 
empted by  the  ordinary,  and  the  credi- 
tor  introduced    no    evidence    to    show 
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b.  Questions  of  Law  and  Fact.  —  Following  the  general  rule  that 
all  questions  of  fact  are  to  be  submitted  to  the  jury,30  the  questions 
whether  or  not  a  given  thing  is  exempt  under  the  statute,  where  the 
determination  of  this  is  dependent  upon  matters  of  fact,31  whether  or 
not  a  claimant  is  entitled  to  the  particular  exemption  given  in  one 
capacity  or  another,33  and,  where  the  action  is  against  the  officer  for 
a  wrongful  levy,  whether  exempt  articles  were,  in  fact,  levied  upon83 
and  whether  they  were  returned  to  the  debtor  in  good  condition  in 
whole  or  in  part,34  are  held  to  be  questions  of  fact  for  the  jury  unless 
the  facts  are  undisputed,35  in  which  case,  the  court  is  justified  in  as- 


that  it  was  subject  to  a  distress  war- 
rant for  rent. 

Where  the  claimant  established  that 
he  was  the  owner  of  the  property,  and 
that  its  value  did  not  exceed  the  stat- 
utory exemption,  and  that  he  had  made 
a  proper  demand  therefor,  he  showed  a 
prima  facie  case  of  exemption.  "If  it 
was  not  exempt,  it  was  by  reason  of 
some  exception  to  the  general  law,  and 
the  party  who  claims  the  benefit  of 
such  an  exception  must  bring  himself 
within  its  terms."  Wagner  v.  Olson, 
3  N.  B.  69,  54  1ST.  W.  286.  See  also 
Paddock  v.  Balgord,  2  S.  B:  100,  48  N. 
W.  840. 

30.  See  generally  the  title  "Trial." 

31.  Bains  v.  Prosser,  32  Barb.  .(N. 
Y.)  290;  Seaman  v.  Luce,  23  Barb.  (N. 
Y.)  240,  251;  Willson  v.  Ellis,  1  Benio 
(N.  Y.)   462. 

Illustrations. — Thus,  the  following 
questions  were  held  ones  of  fact  for 
the  jury:  Under  a  statute  exempting 
food  necessary  to  the  support  of  the 
debtor's  family,  the  question  of  how 
much  and  what  kind  of  food  is  neces- 
sary (Howard  v.  Rugland,  35  Minn. 
388,  391,  the  statute  exempting  the 
necessary  food  for  a  specified  time); 
whether  or  not  a  team  was  necessary 
to  the  debtor's  use  (Wilcox  v.  Hawley, 
31  _  N.  Y.  648,  654) ;  whether  a  cow 
claimed  by  a  debtor  for  home  consump- 
tion was,  under  the  circumstances, 
"such  as  a  provident  man  would'  ordi- 
narily keep  on  hand"  (Burris  V. 
Booth  [Tex.],  40  S.  W.  186).  And  un- 
der statutes  exempting  certain  articles 
necessary  for  a  debtor  to  prosecute  his 
accustomed  business  [Mass.— Woods  v. 
Keycs,  14  Allen  236.  Mich.— Morrill 
v.  Seymour,  3  Mich.  64.  Minn. — Hau- 
gen  v.  Younggren,  57  Minn.  170,  58  1ST. 
W.  988  (under  a  statute  exempting 
necessary  seed  grain  for  the  personal 
use  of  a  debtor,  and  presenting  the 
question     whether     the     grain    levied 
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upon  was  exempt);  Cronfeldt  v.  Arrol, 
50  Minn.  327  (presenting  the  question 
whether  or  not  two  articles  of  the  same 
kind  were  reasonably  necessary  for  the 
carrying  on  of  debtor's  trade).  N.  Y. 
O'Reilly  v.  Erlanger,  46  Misc.  278,  92 
N.  Y.  Supp.  56  (presenting  the  question 
whether  certain  articles  were  necessary 
to  conducting  an  undertaker's  busi- 
ness) ;  Sammis  v.  Smith,  1  Thomp.  &  C. 
444  (presenting .  question  of  whether  a 
fishing  net  and  boat  were  working- 
tools  within  the  meaning  of  Chap.  134, 
Laws  of  1859,  p.  343)1,  or  property  in 
general,  suited  to  the  debtor's  condi- 
tion in  life,  [Bamsey  v.  Barnabee,  88 
111.  135;  Cornelia  v.  Ellis,  11  III.  584], 
whether  or  not  those- claimed  in  a  par- 
ticular case  are  necessary  or  suited  to 
the  debtor's  condition  in  life,  are  ques- 
tions of  fact  for  the  jury. 

32.  Thus,  whether  a  person  was  en- 
titled to  a  farmer's  or  a  teamster's 
exemption  was  submitted  to  the  jury  in 
Van  Bue  V.  Wahrlich-Cornett  Co.,  12 
Cal.  App.  749,  108  Pac.  717  (in  which 
the  debtor  alleged  in  his  complaint  both 
exemptions  as  a  farmer  and  as  a  team- 
ster, and  evidence  was  introduced  in 
support  of  both  claims). 

Whether  a  person  is  a  "wage-earner' 
within  the  meaning  of  the  exemption 
provision  of  the  "garnishment  act" 
was  held  a  mixed  question  of  law  and 
fact  in  Sheehan  v.  Union  Stock  Yard  & 
Transit  Co.,  172  111.  App.  528. 

33.  Taylor  v.  Crowe,  122  111.  App. 
518. 

34.  Taylor  v.  Crowe,  122  HI.  App. 
518,  526. 

Damaged  or  Destroyed.— To  what  ex- 
tent, if  any,  exempt  articles  levied 
upon  were  damaged  or  destroyed,  was 
a  proper  question  for  the  determina- 
tion of  the  jury.  Taylor  v.  Crowe,  1^ 
111.  App.  518,  526. 

85.  Fischer  v.  Melntyre,  66  Mich. 
681,  33  N.  W,  763.  / 
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suming  them  as  established.36  And  where  the  statutes  prescribe  cer- 
tain formalities  to  be  performed  upon  the  claim  and  selection  of 
property  as  exempt  at  a  specified  time,  or  within  a  reasonable  time 
thereafter,  what  is  a  reasonable  time  in  such  cases  is  generally  con- 
sidered one  of  fact  for  the  jury.37 

Assignment  of  Claim. —  Whether  or  not  the  assignment  of  a  claim 
against  a  debtor  has  been  with  an  intention  of  evading  the  exemption 
laws  is  one  for  the  determination  of  the  jury.38 

Waiver  of  Exemption.  — ■  "Whether  the  defendant  in  an  ^execution  has 
waived  his  right  to  exemption  or  forfeited  it  by  neglect  or  deprived 
himself  of  it  for  any  reason  depends  upon  questions  of  fact  to  be 
determined  by  a  jury,  unless  such  facts  are  admitted  by  record.30 

c.  Instructions.  —  The  instructions  to  the  jury  should  conform  to 
the  general  rules  elsewhere  discussed.10 

d.  Verdict,  Findings  and  Judgment.  —  The  findings  as  to  the  facts 
upon  which  the  exemption  depends  should  be  certain  and  definite.41 


36.  Fischer  v.  Molntyre,  66  Mich. 
681,  33  N.  W.  762,  holding  that  where 
the  facts  are  undisputed  the  question 
of  an  exemption  need  not  be  submitted 
to  the  jury.  See  also  Tuttle  v.  Buck, 
41  Barb.  (N.  T.)  417,  holding  it  error 
to  submit  the  question  of  exemption  to 
the  jury  where  there  was  no  evidence 
of  certain  essential  facts. 

37.  Whether  a  selection  was  made 
within  a  reasonable  time  after  the  levy 
and  removal  of  the  property  by  the  offi- 
cer (Savage  v.  Davis,  134  Mass.  401), 
or  after  knowledge  by  the  debtor  of  a 
levy  upon  his  property  (Brooks  v. 
Hathaway,  8  Hun  [N".  Y.]  290,  were 
held  properly  for  the  jury  to  determine. 

For  Delivery  of  Schedule.— Johnston 
t.  Willey,  21  111.  App.  354.  - 

For  Appointment  of  Appraisers. 
Ehle  v.  Dcitz,  32  111.  App.  547,  553. 

For  Betum  of  Exempt  Property. 
Duncan  v.  Burehinell,  14  Colo.  App. 
471,  61  Pac.  61. 

Beasonableness.  of  explanation  by 
debtor  of  omission  of  the  property  from 
a  previous  schedule.  Boesker  v.  Pick- 
ett, 81  Ind.  554. 

38.  Karnes  v.  Dovey,  53  Neb.  725, 
729,  74  N.  W.  311  (construing  Code, 
Civ.  Proc,  §531  a,  e,  f). 

t  89.  Taster  v.  Sheldon,  115  Pa.  107, 
i  Atl.  762.  In  such  case,  the  court  can- 
lot  pass  upon  them  in  a  summary  man- 
Mr  and  thus  deprive  the  defendant  of 
"BM  to  demand  exemption,  and 
upon  neglect  or  refusal  of  the  officer  to 
comply  with  the  demand  to  assert  that 
Pght  in  an  action  at  law,  I 


40.  See  the  title,  "Instructions." 
An  instruction   that   the   jury   might 

infer  that  a  horse  levied  on  and  sold, 
as  the  property  of  a  certain  person,  was 
a  plough  horse,  and  that  if  it  was 
adapted  to  the  plough,  it  was  sufficient 
without  showing  that  it  had  been  used 
as  such,  was  held  correct  in  principle 
Matthews  V.  Redwine,  25  Miss.  99. 

It  is  erroneous  for  the  court  to 
charge  the  jury  that  the  evidence  be- 
fore them  legally  tends  to  prove  that 
property  sold  under  execution  was  ex- 
empt, if  in  fact  there  is  no  proof  tend- 
ing to  establish  the  exemption.  Tuttle 
v.  Buck.  41  Barb.  (N.  Y.)  417. 

For  instruction  as  to  waiver,  see 
Charpentier  v.  Bresnahan,  74  Mich.  48, 
41  N.  W.  85C. 

41.  See  generally  the  title,  "Find- 
ings and  Conclusions." 

Where  the  court  makes  a  special  find- 
ing in  an  attachment  suit,  as  to  whether 
a  claimant  is  entitled  to  an  exemption 
claimed,  it  should  contain  such  facts 
as  to  the  value  of  the  property  allowed 
as  exempt  as  would  make  the  aggregate 
value  a  matter  of  computation  and  not 
of  conjecture.  Emerson  &  Fisher  Co. 
v.  Marshall,  4  Ind.  App.  265,  30  N.  E. 
1099. 

On  the  trial  of  the  issue  formed  on 
an  application  for  homestead  and  ex- 
emption and  objection  thereto,  a  find- 
ing of  "homestead"  for  the  applicant 
will  be  construed  to  mean  the  entire 
realty  and  personalty  in  issue.  Brand 
v,  Kennedy,  71  Gra.  707. 
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Verdict.  —  Where  a  statute  gives  as  a  remedy  for  an  unlawful  seizure 
of  exempt  property,  treble  damages,  the  jury  may  return  in  its  verdict 
treble  damages,42  or  it  may  give  merely  single  damages.43  In  the  latter 
event  the  court  may  give  judgment  for  three  times  the  amount  so  re- 
turned.44 

Judgment.  —  The  general  rules  that  the  court  cannot  render  a  judg- 
ment or  decree  on  a  state  of  facts  not  set  up  in  the  pleadings,16  and 
that  a  judgment  between  the  same  parties,  upon  the  merits,  for  the 
same  cause  of  action,  is  conclusive  between  them,  apply  in  actions  in- 
volving exempt  property.46  Under  statutes  providing  that  in  an  action 
of  replevin,  the  judgment  must  be  in  the  alternative,  the  judgment  in 
a  suit  to  recover  the  possession  of  exempt  property  should  conform 
with  the  same  requirements.47 

5.  Review  Upon  Appeal.48  —  A  claim  of  exemption  cannot  be  con- 
tested on  appeal  upon  grounds  assigned  for  error  outside  the  record,19 
nor  can  an  objection  be  entertained  for  the  first  time  on  a  petition 
for  a  rehearing  in  the  appellate  court.50 

0.  Waiver  of  Exemption.  —  1.  Pleading  Waiver.  —  a.  In  Com- 
plaint To  Enforce.  —  In  the  absence  of  a  statute  expressly  requiring 
it,  a  written  waiver  of  exemption  is  good  inter  se,  without  being  al- 
leged in  the  declaration  or  complaint.61  Statutes  sometimes  provide 
that  if  it  is  sought  to  enforce  a  waiver  of  an  exemption,  the  fact  of 
waiver  and  its  extent  must  be  averred  by  the  party  relying  upon  it.32 


42.  Wymond  v.  Amsbury,  2  Colo. 
213. 

43.  Wymond  v.  Amsbury,  2  Colo. 
213.  But  if  it  is  instructed  that  plain- 
tiff is  entitled,  in  event  he  is  found  to 
be  damaged,  to  treble  damages,  the 
court  cannot  assume  that  the  damages 
returned  are  single.  Wymond  v.  Ams- 
bury, supra. 

44.  Wymond  v.  Amsbury,  2  Colo. 
213. 

45.  Paddock  v.  Lance,  94  Mo.  283, 
6  S.  W.  241,  holding  that  though  it  is 
the  statutory  duty  of  an  officer  to  not- 
ify a  debtor  of  his  right  to  an  exemp- 
tion, where  no  such  issue  is  made  in 
the  pleadings,  in  an  action  to  set  aside 
a  deed,  the  court  is  not  authorized  to 
set  aside  the  same  on  the  finding  of 
fact,  that  at  the  time  of  the  levy  upon 
the  property  in  question,  the  debtor  was 
entitled  to  the  same  as  exempt,  and 
the  officer  failed  to  advise  him  of  his 
rights  of  exemption  and  selection. 

46.  Thus  an  action  of  debt  upon  the 
bond  of  an  officer,  for  the  taking  of  ex- 
empt property,  is  a  bar  to  a  subsequent 
action  of  trespass  for  the  same  tak- 
ing.    Perry  v.  Lewis,  49  Miss.  443. 

See  generally  the  title,  "Judg- 
ments." 
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A  judgment  against  the  husband  as 
to  exempt  personal  property  is  conclu- 
sive against  the  wife.  Whitoselle  v. 
Jones  (Tex.  App.),  39  S.  W.  405. 

47.  Wolf.  v.  Farley,  16  N.  Y.  Supp. 
168,  holding  that  a  judgment,  not  in 
the  alternative,  namely,  for  the  re- 
covery of  the  possession,  or  for  its 
value  in  case  a  delivery  could  not  on 
had,  irregular.  See  also  Seaman  V. 
Luce,  23  Barb.  (N.  Y.)  240. 

48.  See  generally,  titles,  "Appeals; 
Errors,  Assignment  of." 

49.  Weil  v.  Nevitt,  18  Colo.  10,  31 
Pac.  487. 

50.  Weil  v.  Nevitt,  18  Colo.  10,  31 
Pac.  487. 

An  objection  to  the  form  of  a  judg- 
ment cannot  be  raised  for  the  first  time 
in  the  supreme  eourt  since  the  form  or 
a  judgment  is  amendable  in  the  lower 
court.  O'Brien  v.  Peterman,  34  M. 
556,  wherein  no  objection  to  a  judg- 
ment erroneously  directing  the  sale  of 
propertv  without  relief  from  the  valu- 
ation laws,  appeared  to  have  been  made 
in  the  common  pleas  eourt. 
,     51.     Flemister  v.  Phillips,  65  Ga.  Mb. 

52.  Ala.  Code,  1907,  §4234;  Story 
Mercantile  Co.  v.  McClellan,  145  JJjj. 
629,  40   So,   123    (under  Code,  im, 
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b.  As  Defense.  —  Where  the  officer  relies  upon  a  waiver  by  the 
debtor  of.  his  right  to  exemption  as  a  defense,  the  facts  showing  the 
acts  of  the  plaintiff  at  the  time  of  or  after  the  levy  had  been  made, 
which  constituted  the  waiver,  must  be  pleaded.53 

2.  Contesting  Averment  of  Waiver.  —  The  averment  of  waiver  may 
be  controverted  by  any  appropriate  pleading.54 

Complaint  Containing  Common  Counts —  The  question65  of  whether  or  not 


§2107) ;  Fears  v.  Thompson,  82  Ala.  294, 
2  So.  T19;  Taylor  &  Co.  v.  Cockrell,  80 
Ala.  236;  Goetter,  etc.,  Co.  v.  Pickett, 
61  Ala.  387  (under  Code,  1876,  §2849). 
"The  design  of  the  statute  is,  to 
provide  the  mode  by  which  the  claim  of 
the  waiver  of  exemptions  may  be  regu- 
larly and  appropriately  presented  in 
the  pleadings,  so  that'  issue  thereon 
may  be  joined,  and  the  defendant  have 
opportunity  to  appear  and  contest  it." 
Pears  v.  Thompson,  82  Ala.  294,  2  So. 
719.  See  Golden  v.  Conner,  89  Ala.  598, 
8  So.  148. 

The  statute  does  not  fix  any  set  terms 
in  which  the  averments  are  to  be  made. 
Nor  does  it  "require  that  facts  that 
would  distinguish  a  valid  from  an  in- 
valid waiver  shall  be  set  out  in  the 
complaint  in  detail.  The  mere  allega- 
tion of  the  fact  that  the  waiver  has 
been  made,  and  its  extent  seems  to 
he  the  full  requirement  in  this  respect. 
Story  Mercantile  Co.  v.  McClellan,  145 
Ala.  629,  40  So.  123. 

Sufficient  Allegation  of  Waiver. — An 

averment  in  a  complaint  on  a  note, 
containing  a  waiver  of  exemption, 
,  'that  in  said  note  and  as  a  part 
thereof  the  defendants  waived  all  right 
to  claim  any  of  their  property  as  ex- 
empt from  levy,  execution-sale,  or  other 
legal  process  under  the  constitution 
and  laws  of  the  state  of  Alabama,"  is 
..  sufficiently  certain  to  authorize  the 
court  to  render  a  judgment  adjudging 
a  waiver  of  such  exemptions  under  the 
statute.  Neff  v.  Edwards,  81  Ala.  246, 
2  So.  88. 

When  the  averment  of  waiver  is 
"fade  in  the  complaint,  as  required  in 
the  statute,  this  is  sufficient  so  far  as 


„  is  concerned  to  support  a  de- 
claration of  such  waiver  in  the  judg- 
ment in  cases  where  the  defendant  has 
appeared  and  filed  pleas,  whether  the 
™t  is  brought  by  attachment  or  by 
summons  and  complaint.  Hutchison  v 
Lowell,  92  Ala.  619,.  9  So.  170. 
D*Je™ei"  of  Waiver  of  Homestead 
"<ks  Wot  Extend  to  Personalty  Exemp- 


tion.— Reed   Lumber    Co.   v.  Lewis,   94 
Ala.  626,  10  So.  333. 

But  where  the  complaint  contains 
only  the  common  counts,  it  is  sufficient 
without  such  averment,  to  support  a 
judgment  for  the  debt  sued  on.  Golden 
V.  Conner,  89  Ala.  598,  8  So.  148,  not 
passing  on  necessity  of  averment. 

53.  Murphy  v.  Sherman,  25  Minn. 
196. 

Distinguished  From  Loss  of  Exemp- 
tion.— The  leasing  and  giving  of  a 
right  of  purchase  to  the  lessee,  by  a 
judgment  debtor,  of  property  exempt  to 
him,  only  by  virtue  of  being  used  in 
his  trade,  were  held  to  constitute  a  loss 
of  the  right  of  exemption,  and  not 
strictly  speaking,  a  waiver,  which  the 
defendant,  in  a  suit  for  a  wrongful 
conversion,  should  plead.  Cable  v. 
Hoolihan,  98  Minn.  143,  107  N.  W.  967, 
distinguishing  Murphy  v.  Sherman,  25 
Minn.  196,  on  this  ground. 

54.  Ala.  Code,  1907,  §4234;  Stofy 
Mercantile  Co.  v.  McClellan,  145  Ala. 
629,  40  So.  123  (under  Code,  1896, 
§2107) ;  Fears  v.  Thompson,  82  Ala.  294, 
2  So.  719;  Taylor  &  Co.  v.  Cockrell,  80 
Ala.  236;  Goetter,  etc.,  Co.  v.  Pickett, 
61  Ala.  387. 

The  fact  of  waiver,  only,  may  be  con- 
troverted, under  the  statute  (Fears  v. 
Thompson,  82  Ala.  294,  2  So.  719; 
Goetter,  etc.,  Co.  v.  Pickett,  61  Ala. 
387)  if  the  debtor  does  not  contradict 
the  existence  of  the  debt.  (Goetter, 
etc.,  Co.  v.  Pickett,  supra.)  And  if  de- 
fendant's plea  or  contestation  is  so 
limited,  it  is  an  answer  to  that  aver- 
ment alone,  and  a  demurrer  to  such 
plea,  on  the  ground  that  it  is  an  an- 
swer to  a  part  only  of  the  plaintiff's 
cause  of  action,  will  not  be  sustained, 
the  statute  modifying  the  common  law 
rule  in  this  regard.  Goetter,  etc.,  Co. 
v.  Pickett,  61  Ala.  387. 

55.  Golden  v.  Conner,  89  Ala.  598, 
8  So.  148. 

The  defendant  may  protect  himself 
by  a  motion  to  strike,  or  an  objection 
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a  complaint  containing  the  common  counts  should  contain  an  averment 
of  a  waiver  cannot  be  raised  by  demurrer. 

3.  Declaration  in  Judgment  and  Indorsement  on  Process.  —  Under 
some  statutes,  a  written  waiver  of  exemption  is  good  inter  se  without 
having  the  same  alleged  in  the  judgment  or  execution.56  The  party 
seeking  to  enforce  a  waiver  being  bound  to  make  out  his  right  to  the 
benefit  thereof,57  in  some  jurisdictions,  both  by  express  provisions  of 
and  in  the  absence  of  a  statute,  the  fact  of  such  waiver  and  its  extent 
must  be  declared  in  the  judgment  or  decree,58  and  indorsed  on  the 
execution  or  other  process  issued  thereon,59  or  the  writ  of  attachment, 
when  the  suit  is  commenced  thereby.60  Where  the  judgment-entry  is 
a  simple  judgment  for  money,  and  is  silent  as  to  the  stipulation  waiv- 
ing exemptions,  this  amounts  to  an  abandonment  of  the  waiver,  and  a 
consent  to  accept  a  common  judgment  for  money,61  and  the  fact  of 
waiver  is  not  enforcible  in  process  upon  the  judgment,62  unless  the 
judgment  can  be  properly  amended  to  show  such  fact.63    And  without 


to  its  introduction  in  evidence.  .Golden 
v.  Conner,  89  Ala.  598,  8  So.  148. 

56.  Flemister  v.  Phillips,  65  G'a.  676. 
And     is,     after     judgment,    provable 

aliunde,  whether  the  lien  of  the  judg- 
ment be  general  or  special,  and  whether 
the  waiver  be  written  on  the  contract 
or  obligation,  or  on  a  separate  paper. 
Flemister  v.. Phillips,  65  Ga.  676. 

Must  Be  Finding  of  Waiver  To  Sup- 
port Judgment  Thereof. — Duckwall  v. 
Eisner,  136  Ind.  99,  35  N.  E.  697. 

57.  Usaw  v.  Wenrick,  2  Chester  Co. 
Bep.  (Pa.)  467. 

58.  Ala.  Code,  1907,  §4234;  Story 
Mercantile  Co.  v.  McClellan,  145  Ala. 
629,  40  So.  123;  Taylor  &  Co.  v.  Cock- 
rell,  80  Ala.  236;  Wilson  v.  Arnold,  37 
W.  N.  C.  (Pa.)  379. ' 

When  contested,  a  statement  or  re- 
cital of  the  waiver  cannot  be  embodied 
in  the  judgment,  unless  the  plea  is 
found  untrue.  Taylor  &  Co.  v.  Cockrell, 
80  Ala.  236.  If  the  plea  is  sustained  in 
such  case,  the  only  consequence  is,  that 
the  judgment  rendered  will  not  contain 
a  recital  of  the  fact  of  waiver,  though 
it  may  be  for  the  debt  or  demand 
claimed,  and  process  issuing  on  it 
would  not  authorize  a  levy  and  sale  of 
the  property  exempt.  Goetter  etc.  Co. 
v.  Pickett,  61  Ala.  387. 

Joint  Actions  With  Separate  Judg- 
ment.—Where  an  action  on  a  note,  con- 
taining a  waiver  of  exemption,  and 
upon  an  account  for  goods  sold  are 
joined,  and  separation  in  the  judgment 
cannot  be  made,  an  indorsement  on  a 
writ  of  /J.  fa.  of  "exemption  laws 
waived"  cannot  be  supported,  since  the 

Vol.  XI 


plaintiff  is  bound  to  make  out  his  right 
to  the  benefit  of  the  waiver,  and  for  all 
that  appears,  the  award  may  have  been 
based  upon  the  account  alone,  and  as 
to  that  there  was  no  waiver.  Usaw  v. 
Wenrick,  2  Chester  Co.  Eep.  (Pa.)  467. 

59.  Ala.  Code,  1907,  §4234. 

In  Pennsylvania,  since  the  writ  of 
execution  should  conform  to  the  judg- 
ment, it  is  held  that  the  fact  of  waiver 
of  exemption  should  clearly  appear  in 
the  body  of  the  writ,  or  by  indorsement 
thereon,  so  that  the  sheriff  charged  with 
its  execution  may  be  fully  advised  that 
the  defendant  has  waived  his  right  to 
claim  the  benefit  of  the  exemption  law. 
Wilson  v.  Arnold,  37  W.  N.  C.  (Pa.) 
379. 

60.  When  suit  is  commenced  by  at- 
tachment, or  in  aid  thereof,  an  ancillary 
attachment  is  sued  out,  the  officer  is- 
suing the  writ,  on  the  plaintiff,  in  per- 
son, or  by  his  agent  or  attorney,  pro- 
ducing before  him  the  written  evidence 
of  the  waiver  or  making  and  filing  with 
him  an  affidavit  that  the  exemption  has 
been  waived,  must  indorse  on  the  writ 
the  fact  of  such  waiver  and  the  ex- 
tent thereof.  Ala.  Code,  1907,  §4235; 
Hutchison  v.  Powell,  92  Ala.  619,  9  So. 
170  (under  Code,  1886,  §2571) ;  Fears  v. 
Thompson,  82  Ala,  294,  2  So.  719  (un- 
der Code,  1876,  §2849). 

61.  Agnew  v.  Walden,  95  Ala.  108, 
10  So.  224.  Contra.— Hoisington  v.  Hull, 
24  Kan.  379. 

62.  Courie  v.  Goodwin,  89  Ala.  5W, 
8  So.  9.    Contra— Hoisington  v.  Hun,  it 

63.  Brown  v.  Leitch,   60  Ala.  M, 
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such  indorsement,  -when  the  suit  is  commenced  by  attachment,  there  is 
no  legal  presentation  of  the  claim  of  waiver  which  the  defendant  is 
required  to  answer,6*  or  which  the  court  is  authorized  to  embody  in  a 
judgment  by  default  or  recital  of  such  waiver,65  unless  a  failure  to 
make  such  indorsement  is  waived.66 

P.    What  Property  Exempt.  —  "What   property   is   exempt    from 
execution  will  be  discussed  in  another  place  in  this  work.67 


wherein  the  judgment  entry  was 
amended  as  follows:  "And  against 
this  judgment,  and  the  execution  to  be 
issued  thereon,  there  is  no  exemption 
of  personal  property  of  the  defendant. ' ' 
See  also  Hosea  v.  Talbert,  65  Ala.  173. 

61  Pears  v.  Thompson,  82  Ala.  294, 
2  So.  719. 

65.  Hutchison  v.  Powell,  92  Ala.  619, 
9  So.  170. 

The  recital  of  such  waiver  in  the 
judgment  entry,  and  the  indorsement 
of  the  same  on  any  execution  issued, 


are  of  statutory  origin  and  authority1, 
dependent  on  the  statutory  indorse- 
ment on  the  writ.  A  complaint  contain- 
ing the  averment  of  waiver,  filed  at  the 
return  term  of  the  attachment,  of  which 
the  defendant  has  no  notice,  is  not,  in 
the  absence  of  the  indorsement  on  the 
writ,  a  compliance  with  the  statutory 
requirements.  Fears  v.  Thompson,  82 
Ala.  294,  2  So.  719. 

66.  Hutchison  v.  Powell,  92  Ala.  619, 
9  So.  190. 

67.  See   the    title    "Judgments   and 
Decrees,  Enforcement  of." 
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I.     INDICTMENT,  INFORMATION  AND  PRESENTMENT.1  -  A. 

Statement  of  the  General  Rules.  —  Murder  or  manslaughter  is  a' 
conclusion  drawn  by  the  law  from  certain  facts,  and  in  order  to  de- 
termine whether  it  has  been  committed,  it  is  necessary  that  the  facts 
should  be  stated  with  convenient  certainty;  for  this  purpose,  where 


1.  See  generally  the  title  "Indict- 
ment and  Information." 

For  forms  of  indictment  and  informa- 
tion, see  9  Standabd  Proc.  573  et  seq. 

For  homicide  cases  in  which  the  in- 
dictments have  been  held  sufficient, 
see:  TJ.  S. — Fitzpatrick  v.  United 
States,  178  U.  S.  304,  20  Sup.  Ct.  944, 
44  L.  ed.  1078;  Westmoreland  v.  Uni- 
ted States,  155  U.  S.  545,  15  Sup.  Ct. 
243,  39  L.  ed.  255;  St.  Clair  v.  United 
States,  154  U.  S.  134,  14  Sup.  Ct.  1002, 
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38  L.  ed.  936;  Davis  0.  Utah  Territory,! 
151  U.  S.  262,  14  Sup.  Ct.  328,  38  L. 
ed.-  153.  Ariz.— Rodriquez  v.  Territory, 
125  Pac  878.  Cal.— People  v.  Davis,  73 
Cal.  355,  15  Pac.  8;  People  v.  Cronm, 
34  Cal.  191.  D.  0.— United  States  v. 
Angney,  6  Mackey  66.  Fla.— Ewert  v. 
State,  37  So.  334,  48  Fla.  36.  Idaho. 
State  v.  Squires,  15  Idaho  545,  98  Pac. 
413;  State  v.  Shy,  11  Idaho  110,  80 
Pac.  1125;  State  v.  Shuff,  9  Idaho  115, 
72  Pae.  664.    Ind.— Freese  v.  State,  low 
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Statutes  have  not  simplified  the  procedure,  the  charge  must  contain 
a  certain  description  of  the  crime  of  which  the  defendant  is  accused, 


Ind.  597,  65  N".  E.  915;  Veatch'c.  State, 
56  ind.  584,  26  Am.  Eep.  44;  Eeed  v. 
State,  8  Ind.  200.     la.— State  v.  Gray, 
116  Iowa  231,  89  N.  W.  987;   State  v. 
McPherson,  114  Iowa  492,  87  N.  W.  421; 
State  v.  Dooley,  89  la.  584,  57  N.  W. 
414;  State  v.  Perigo,  70  Iowa  657,  28 
N.  W.  452;  State  v.  Stanley,  33  Iowa 
526.    Kan.— State   v.   Kirby,    62    Kan. 
436,  63  Pae.  752;  State  v.  Radford,  56 
Kan.  591,  44  Pae.  19;  State  v.  McGaffin, 
36  Kan.  315,    13    Pae.    560;"   State    v. 
Jackson,  27  Kan.  581,  41  Am.  Eep.  424; 
State  v.  Potter,  15  Kan.  302;   Smith  v. 
State,  1   Kan.    365.     Ky. — Puckett    v. 
Comm.,  13  Ky.  L.  Eep.  466,  17  S.  W. 
335.    La. — State  v.  Eobertson,   50  La. 
Ann.  455,  23  So.  510;  State  v.  Florenza, 
28  La.  Ann.  945.     Me. — State  v.  Ver- 
rill,  54  Me.  408.    Mass. — Com.  v.  How- 
ard, 205  Mass.  128,  91  N.  E.  397;  Turns 
v.  Comm.,  6  Met.  224.    Mich.— Sneed  V. 
'  people,  38  Mich.  248.     Minn. — State  v. 
:  Matakovich,  59   Minn.   514,   61   1ST.   W. 
677;  State  v.  Lautensehlager,  22  Minn. 
514;  State  v.  Dumphey,   4  Minn.   438. 
Mo.— State  v.  Clay,  201  Mo.  679,  100  S. 
W.  439;  State  v.  Barrihgton,   198   Mo. 
23,  95  S.  W.  235;  State  r.  Bailev,  190 
Mo.  257,  88  S.  "W.  733;  State  v.  Privitt 
175  Ho.  207,   75  S.   W.   457;    State   v. 
■   Kindred,  148  Mo.   270,  49   S.   W.   845; 
State  p.  Burns,  148  Mo.  167,  49  S.  W. 
1005,  71   Am.   St.   Eep.    588;    State   v. 
Inks,  135  Mo.  678,  37  S.  W.  942;  State 
v.  Arnewine,  126  Mio.  567,  29  S.  W.  602; 
State  v.  Steeley,  65  Mo.  218,   27  Am. 
Eep.  271.     Mont.— State   v.   Crean,   43 
Mont.  47,  114  Pae.  603;  State  v.  Hayes, 
38  Mont.  219,  99  Pae.  434;  State  v.  Met- 
ealf,  17  Mont.  417,  43  Pae.  182;   Ter- 
ritory v.  Godas,  8  Mont.  347,  21  Pae. 
26;  Territory  v.  Burgess,  8  Mont.  57,  19 
Pae.  558,  1  L.  E.  A.  808.    Neb.— Haun- 
stine  v.  State,  31  Neb.  112,  47  N".  W. 
698.    Nev.— State  v.  Johnnv,   29   Nev. 
203,  87  Pae.  3;  State  v.  O'Connor,  11 
Nev.  416;  State  v.  Harrington,  9  Nev 

mo  N'  J~ Graves  v-  State>  45  N-  J-  L 
f>3.  N.  M.— Borrego  v.  Territory,  8  N" 
».  446,  46  .Pae.  349;  Territory  .«.  Vial- 
Pando,  8  N.  M.  211,  42, Pae.  64.  W.  Y 
Wzgerrold  v.  People,  4  Abb.  Pr.  CIST.  S.} 
w;  People  v.  Harris,  74  Mise.  353,  134 
S.'4-J Supp.  409:  People  V,  Maine,  64 
N.  X.  Supp.  579.  N.  C— State  v.  Brown, 
W6  N,  C.  645,  10  S.  E.  870;   State  v. 


Moore,  104  N.  C.  743,  10  S.  E..  183. 
Ohio.— Lindsey  v.  State,  69  Ohio  St. 
215,  69  N.  E.  126;  Suttliffe  v.  State,  18 
Ohio  469,  51  Am.  Dec.  459.  Okla. 
Smith  v.  Ter.,  11  Okla.  656,  69  Pae. 
803.  S.  C. — State  V.  Freeman,  1  Spears 
57.  Tenn. — Poster  v.  State,  6  Lea  213; 
Williams  v.  State,  3  Heist.  37.  Tex. 
Scott  v.  State,  31  Tex.  Crim.  363,  20 
S.  W.  755;  Williams  v.  State,  30  Tex. 
App.  354,  17  S.  W.  408;  Caldwell  v. 
State,  28  Tex.  App.  566,  14  S.  W.  122; 
Green  v.  State,  27  Tex.  App.  244,  11  S. 
W.  114;  Bather  v.  State,  25  Tex.  App. 
623,  9  S.  W.  69;  Smith  v.  State,  21  Tex. 
App.  277,  17  S.  W.  471 ;  Bean  v.  State, 
17  Tex.  App.  60;  Peterson  v.  State,  12 
Tex.  App.  650.  Utah. — State  v.  King, 
24  Utah  482,  68  Pae.  418,  91  Am.  St. 
Rep.  808;  State  v.  Haworth,  24  Utah 
398,  68  Pae.  155;  State  v.  Campbell,  24 
Utah  103,  66  Pae.  771;  People  v.  Halli- 
day,  5  Utah  467,  17  Pae.  118.  Va— Pur- 
year  v.  Com.,  83  Va.  51,  1  S.  E.  e512. 
Wash. — State  v.  Bridgham,  51  Wash. 
18,  97  Pae.  1096;  State  v.  Yandell,  34 
Wash.  409,  75  Pae.  988;  State  .v.  Cronin, 
20  Wash.  512,  56  Pae.  26;  State  V.  Day, 
4  Wash.  104,  29  Pae.  984.  Wis— Flynn 
e.  State,  97  Wis.  44,  72  N.  W.  373; 
Bernhardt  v.  State,  82  Wis.  23,  51  1ST. 
W.  1009;  Hatehard  v.  State,  79  Wis. 
357,  48  N.  W.  380.  Wyo.— Gustavenson 
v.  State,  10  Wyo.  300.  68  Pae.  1006. 

Assault  With  Intent  To  Kill.— For 
eases  holding  that  certain  indictments 
sufficiently  charged  an  assault  with  in- 
tent to  kill,  see:  Ariz. — Williams  v. 
State,  13  Ariz.  306,  114  Pae.  556.  Oal 
People  v.  Villarino,  66  Cal.  228,  5  Pae. 
154;  Peonle  i:  McFadden,  65  Cal.  445, 
4  Pae.  421.  Fla.— Knight  v.  State,  44 
Fla.  94,  32  So.  110;  Pittman  v.  State,  25 
Fla.  648,  6  So.  437;  Sherman  v.  State, 
17  Fla.  888.  Ga.— Prior  v.  State,  41  Ga. 
155.  Ind.— Bass  v.  State,  136  Ind.  165, 
36  1ST.  E.  124;  Vauehan  v.  State,  128 
Ind.  14,  27  N.  E.  124;  Plake  v.  State, 
121  Ind.  433,  23  N.  E.  273,  16  Am.  St. 
Rep.  40S;  State  v.  Jenkins,  120  Ind.  268, 
22  N.  E.  133;  Keeling  v.  State,  107  Ind. 
563,  8  N.  E.  559;  McCullev  r.  State,  62 
Ind.  428;  State  v.  Murphy.  21  Ind.  441; 
Stntp  r.  Farlev.  14  Ind.  23.  la. — State 
v.  Keaslinsr,  74  Iowa  528.  38  N.  W.  397. 
Ky.— Flint  v.  Com.,  81  Ky.  186;  Com. 
v.  Ayers,  25  Ky.  L.  Eep.  2086,  80  S.  W. 
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and  a  statement  of  the, facts  by  which  it  is  constituted,  so  as  to  identify 
the  accusation.2  Where  the  offense  is  stated  with  such  certainty,  that 
the  accused  knows  what  he  is  called  upon  to  answer,  and  the  court 
and  jury  the  issue  they  are  to  try,  and  an  acquittal  thereon  might  be 
pleaded  in  bar  of  a  subsequent  prosecution,  it  is  sufficient8 


153;  Hall  v.  Com.,  17  Ky.  L.  Eep.  1365, 
34  S.  W.  894.  La. — State  v.  Hopkins, 
115  La.  786,  40  So.  166;  State  V.  Wash- 
ington, 48  La.  Ann.  1361,  20  So.  911; 
State  v.  Alfred,  44  La.  Ann.  582,  10  So. 
887;  State  v.  Smith,  41  La.  Ann.  791, 
6  So.  623;  State  v.  Williams,  38  La. 
Ann.  371;  State  V.  Monco,  12  La.  Ann. 
625.  Md.— Bittle  v.  State,  78  Md.  526, 
28  Atl.  405.  Mass. — Com.  v.  Hobbs,  140 
Mass.  443,  5  N.  E..  158;  Com.  v.  Fenno, 
125  Mass.  387;  Com.  v.  Creed,  8  Gray 
387.  Mo.— State  v.  McGovern,  237  Mo. 
248,  140  S.  W.  867;  State  v.  Helton,  234 
Mo.  559,  137  S.  W.  987;  State  v.  Han- 
son, 231  Mo.  14,  132  S.  W.  245;  State 
v.  Temple,  194  Mo.  237,  92  S.  W.  869; 
State  v.  Barton,  .142  Mo.  450,  44  S.  W. 
239;  State  v.  Wood,  124  Mo.  412,  27  S. 
W.  1114;  State  V,  Maguire,  113  Mo.  670, 
21  S.  W.  212;  State  v.  Elvins,  101  Mo. 
243,  13  S.  W.  937;  State  V.  Havens,  95 
Mo.  167,  8  S.  W.  219;  State  v.  Vaughn, 
26  Mo.  29.  Mont. — Territory  v.  Milroy, 
8  Mont'.  361,  20  Pac.  650;  Territory  v. 
Lavne,  7  Mont.  225,  14  Pae.  705.  Neb. 
Ha'se  v.  State,  74  Neb.  493,  105  N.  W. 
253.  Nev.— State  v.  Robey,  8  Nev.  312. 
N.  T.— People  v.  Pettit,  3  Johns.  511. 
Okla.— Deen  v.  State,  7  Okla.  Cr.  150, 
122  Pac.  941.  Tex.— Mayfield  v.  State, 
44  Tex.  59;  State  v.  Walker,  40  Tex. 
486;  State  v.  Davidson,  36  Tex.  325; 
James  v.  State,  36  Tex.  645;  State  v. 
Killough,  32  Tex.  74;  State  v.  Davis,  26 
Tex.  201;  Barnes  v.  State,  42  Tex.  Crim. 
297,  59  S.  W.  882,  96  Am.  St.  Rep.  801; 
Smith  v.  State,  31  Tex.  Crim.  33",  19  S. 
W.  546;  Price  V.  State,  22  Tex.  App. 
110,  2  S.  W.  622;  Bradberry  v.  State,  22 
Tex.  App.  273,  2  S.  W.  592;  Montgom- 
ery v.  State,  4  Tex.  App.  140.  Va. 
Com.  v.  Woodson,  9  Leigh  669.  Wash,. 
State  v.  Levan,  23  Wash.  547,  63  Pac. 
202:  State  v.  Feamster,  12  Wash.  461, 
41   Pac.   52. 

2.  Cat— People  v.  Lloyd.  9  Cal.  54; 
People  v.  Aro,  6  Cal.  207,  65  Am.  Dec. 
503,  citing  1  Chit.  Crim.  L.  170.  Idaho. 
State  v.  Smith,  25  Idaho  641,  138  Pac. 
1107;  State  v.  Shuff,  9  Idaho  115,  72 
Pac.  664.  111.— Wills  v.  People,  2  111. 
399. 

For   similar  holdings   see  Ind,— Lit- 

Vol.  XI 


tell  v.  State,  133  Ind.  577,  33  N.  E.  417; 
State  v.  Lay,  93  Ind.  341;  Dukes  v. 
State,  11  Ind.  557,  71  Am.  Dec.  370; 
Dillon  c.  State,  9  Ind.  408. .  la.— State 
V.  Von  Kutzleben,  136  Iowa  89,  113  N. 
W.  484.  Ky.— Com.  v.  Mosser,  133  Ky. 
609,  119  S.  W.  915;  White  v.  Com.,  9 
Bush  178.  Mass. — Com.  v.  Fox,  7  Gray 
585.  Miss.'— Anthony  v.  State,  13  Smed. 
&  M.'  263.  Mo.— State  v.  Green,  111 
Mo.  585,  20  S.  W.  304;  State  v.  Keakey, 
62  Mo.  40.  Mont.— State  v.  Keerl,  29 
Mont.  508,  75  Pac.  362,  101  Am.  St. 
Rep.  579.  Neb.— Hase  v.  State,  74  Neb. 
493,  105  N.  W.  253;  Rakes  v.  People, 
2  Neb.  157.  N.  Y.— People  v.  Quimby, 
113  App.  Div.  793,  99  N.  Y.  Supp.  330. 
Ohio.— Fouts  v.  State,  8  Ohio  St.  98; 
Kain  v.  State,  8  Ohio  St.  306.  Tex. 
Anderson  v.  State,  27  Tex.  App.  177,  11 
S.  W.  33,  11  Am.  St.  Rep.  189,  3  L.  E. 
A.  644;  Caldwell  V.  State,  28  Tex.  App. 
566,  14  S.  W.  122;  Strickland  v.  State, 
19  Tex.  App.  518. 

An  information  for  murder  cannot 
omit  or  misdescribe  any  fact  which  at 
common  law  was  regarded  as  an  essen- 
tial element  of  the  crime.  Chapman  v. 
People,   39  Mich.  357. 

Where  A  is  indicted  for  the  murder 
of  his  wife  by  kieking  her,  and  a  sur- 
geon administered  brandy  as  a  restora- 
tive, some  of  which  went  down  the 
trachea  and  entered  her  lungs,  and 
might  have  caused  death,  it  was  held 
sufficient  to  allege  in  the  indictment, 
as  the  cause  of  death,  the  blow  which 
rendered  the  application  of  the  brandy 
necessary.  Queen  v.  Mclntyre,  2  Cox 
C.  C.  379. 

3.  U.  S.— Davis  v.  Utah,  151  V.  S. 
262,  14  Sup.  Ct.  328,  38  L.  ed.  153.  Ark. 
Anderson  v.  State,  5  Ark.  444.  Cal. 
People  v.  Davis,  73  Cal.  355,  15  Pac.  8; 
People  v,  Vaughn,  14  Cal.  App.  201, 
111  Pae.  620.  Ga.— 0'Neil  v.  State,  48 
Ga.  66;  Studstill  v.  State,  7  Ga.  2. 
Idaho— State  v.  Squires,  15  Idaho  545, 
98  Pac.  413;  State  v.  Sly,  11  Idaho  110, 
80  Pac.  1125.  IU.— Palmer  v.  People, 
138  111.  356,  28  N.  E.  130,  32  Am.  St.  Bep. 
146.  Ind.— Freese  v.  State,  159  Ind.  59', 
65  N.  E.  915.  la.— State  v.  Kankin,  150  , 
Iowa   701,   130   N.  W.  732;  State  v. 
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Technical  objections  are  no  longer  regarded  as  ,  serious  unless  they 
are  so  thoroughly  supported  by  authority  that  they  cannot  well  be 
disregarded  even  under  the  latitude  of  the  statutes  relating  to  the 
subject.*    Where  an  expression  as  used  in  the  statute  is  not  a  tech- 


Shunta,  116  Iowa  206,  89  N.  W.  977; 
State  v.  McPherson,  114  Iowa  492,  87 
N.  W.  421.  Kan. — Millar  v.  State,  2 
Kan.  174.  Ky.— White  v.  Com.,  9  Bush 
178;  Puckett  v.  Com.,  13  Ky.  L.  Pep. 
466,  17  S.  W.  335.  La.— State  v,  Mosely, 
42  La.  Ann.  975,  8  So.  470.  Mo. — State 
v.  Privitt,  175  Mo.  207,  75  S.  W.  457. 
Mont— State  v.  Hayes,  38  Mont.  219,  99 
Pac.  434;  State  v.  McGowan,  36  Mont. 
422,  93  Pac.  552.  Nev. — State  v.  Johnny, 
29  Nov.  203,  87  Pac.  3.  N.  Y.— People 
v.  Smith,  105  1ST.  T.  Supp.  1082.  Okla. 
Baysinger  v.  Terr.,  15  Okla.  386,  82 
Pac.  728;  Deen  v.  State,  7  Okla.  Cr. 
150, 122  Pac.  941.  Ore.— State  v.  Kelly, 
41  Ore.  20,  68  Pac.  1.  Pa.— Campbell  v. 
Com.,  84  Pa.  187.  S.  C— State  v.  Wim- 
berly,  3  MeCord  190.  Tern.— Foster 
v.  State,  6  Lea  213.  Tex.— Williams  v. 
State,  2  Tex.  App.  271.  Utah.— State  v. 
McDonald,  14  Utah  173,  46  Pac.  872. 
Wis.— Hatchard  v.  State,  79  Wis.  357, 
48  N.  W.  380. 

See  also  the  title  "Indictment  and 
Information." 

An  indictment  for  an  assault  with 
intent  to  murder,  which  charged  the  ac- 
cused with  assaulting  two  persons,  but 
with  the  intent  to  murder  only  one  of 
them,  was  not  subject  to  be  quashed 
on  account  of  supposed  non-compliance 
with  a  statute  which  requires  offenses 
to  be  "set  forth  in  plain  and  intelligi- 
ble words."  State  v.  Simpson,  32  Tex. 
98. 

Information  for  Malpractice. — Where 
an  information  charges  a  physician 
with  negligently  pulling  out  the  "in- 
testines" of  a  patient  whereby  her 
death  was  produced,  it  is  competent  at 
the  trial  to  prove  under  such  charge 
that  the  larger  omentum,  the  mesentery, 
or  any  other  organ  having  its  place  in 
the  abdominal  cavity  was  pulled  out  or 
removed.  Hampton  v.  State,  50  Fla. 
55,  39  So.  421.  See  the  title  "Physi- 
cians and  Surgeons." 

4.  Cal.— People  v.  Dolan,  9  Cal.  576; 
people  v,  Vaughn,  14  Cal.  App.  201,  111 
Hac  620.  Ga.— Studstill  v.  State,  7  Ga. 
„■  tod.— Dennis  v.  State,  103  Ind.  142, 
,y  349.  Mich.— Evans  v.  People, 
12  Mich.  27.  Mo.— State  v.  Ballance, 
S0(  Mo.  607,  106  S.  W.  60;   State  v. 


Gleason,  172  Mo.  259,  72  S.  W.  676j. 
State  v.  Miller,  156  Mo.  76,  56  S.  W. 
907.  N.  J.— Connors  v.  State,  45  N.  J. 
L.  211.  N.  Y.— People  v.  Gilbert,  199  N. 
Y.  10,  92  N.  E.  85. 

In  People  v.  Ybarra,  17  Cal.  166,  it 
wa9  held  that  an  indictment  for  mur- 
der averring,  in  substance,  that  the  de- 
fendant with  malice  aforethought,  by 
means  of  a  loaded  pistol,  made  an  as- 
sault upon  the  deceased,  and  discharged 
the  pistol  upon  an"d  against  her  body, 
causing  a  mortal  wound  of  which  she 
died  the  next  day,  is  sufficient,  though 
not  embracing  the  usual  technical  lan- 
guage and  the  formal  allegations  of 
the  precedents. 

An  objection  to  an  information  that 
the  defendants  "did  then  and  there 
willfully  and  feloniously  and  of  malice 
aforethought  kill,"  etc.,  on  the  ground 
that  the  word  "their"  should  have 
been  inserted  before  the  words  "malice 
aforethought,"  was  held  to  be  purely 
technical  in  People  v.  Sampo,  17  Cal. 
App.  135,  118  Pac.  957. 

But  an  indictment  which  used  "fel- 
oliously, "  "  nilf  ully, "  "  neapon '  * 
and  "nound"  where  the  words  "felon- 
iously," "wilfully,"  "weapon,"  and 
"wound"  should  have  been  used,  was 
held  to  be  fatally  defective.  State  v. 
Pairlamb,  121  Mo.  137,  25  S.  W.  895. 

Where  an  indictment  charged  that  on 
a  certain  day,  defendant,  Without  au- 
thority of  law  and  with  malice  afore- 
thought, did  shoot  at  one  with  a  pistol 
loaded  with  powder  and  leaden  bullets 
with  intent  to  kill  him,  the  technical 
word  "assault"  should  have  been  em- 
ployed, and  an  intent  to  murder  stated; 
but  the  statutory  form  of  indictment 
having  been  followed  and  no  objection 
before  judgment  made,  the  indictment 
should  be  held  sufficient.  State  v. 
O 'Flaherty,  7  Nev.  153. 

An  indictment  for  murder,  which 
charges  that  the  homicide  was  commit- 
ted on  the  "twerlth-  day  of  August," 
instead'  of  the  twelfth  day  of  August, 
is  good.  State  v.  Shepherd,  30  N.  O. 
195. 

Use  of  ' '  did  commit  and  assault ' '  in- 
stead of  "did  commit  an  assault"  ia 
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nical  term  or  phrase,  essential  in  an  indictment  to  a  description  of 
the  offense,  its  place  may  be  supplied  by  other  words  of  equal  import,3 
Under  the  modern  procedure  which  permits  the  circumstances  to  be 
stated  with  less  particularity  than  was  required  at  common  law,  al- 
though their  insertion  will  not  vitiate  the  charge,  it  is  not  now  re- 
quired that  the  indictment  or  information  for  homicide  shall  include 
many  of  the  technical  words  and  terms  which  were  formerly  deemed 
necessary,6  as,  for  example,  such  words  and  phrases  as  "murder,"7 


immaterial.  Martin  P.  State,  40  Tex. 
19. 

In  State  v.  Gould  (Mo.),  170  S.  W. 
868,  it  was  held  that  the  use  of  the 
word  "with"  before  deadly  weapon 
in  a  charge  that  the  defendant  "with 
a  certain  deadly  weapon,  to  wit,  a  re- 
volving pistol  .  .  .  did  shoot  off,  at, 
against  and  upon  the  said  C.  W.,"  did 
not  vitiate  the  indictment. 

But  in  State  v.  Brown,  168  Mo.  449, 
68  S.  W.  568,  the  indictment  was  held 
bad  because  of  lacking  the  words 
"thereby  giving  to  him  the  said  G.  L. 
B."  or  words  of  similar  import,  and 
that  lacking  these  words,  the  count  did 
not  directly  charge  that  G.  L.  R.  was 
"given"  a  mortal  wound. 

5.  Ala. — Ben  v.  State,  22  Ala.  9,  58 
Am.  Dec.  234.  Conn. — State  v.  Nichols, 
8  Conn.  496.  Kan.— State  v.  White,  14 
Kan.  538.  Ky. — Burns  v.  Com.,  3  Met. 
13. 

Therefore  where  an  indictment  omit- 
ted the  statutory  words,  "with  actual 
violence,"  but  averred,  that  the  pris- 
oner, with  a  knife,  stabbed,  cut  and 
wounded  the  person  assaulted;  it  was 
held  that  the  offense  was  sufficiently 
described.  State  v.  Nichols,  8  Conn. 
496. 

In  State  v.  Emerich,  87  Mo.  110,  the 
court  said  that,  "There  is  no  rule  of 
common  law  more  firmly  established 
than  that  which  requires  an  indictment 
bottomed  on  a  statute  to  contain  all 
those  forms  of  expression;  those  de- 
scriptive words,  which  will  bring  the 
defendant  within  the  definition  of  the 
statute.  State  v.  Helm,  6  Mo.  263; 
State  v.  Ross,  25  Mo.  426.  There  are 
cases  where  a  less  degree  of  certainty 
will  answer  than  in  others,  where  de- 
scriptive words  are  not  used  in  defining 
the  crime,  where  words  of  equivalent 
import,  making  the  charge  certain  to  a 
certain  extent  will  be  sufficient." 

6.  Under  the  Code  Practice. — The 
codes  require  that  the  indictment  shall 
contain  a  statement  of  the  act  constitu- 
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ting  the  crime  in  ordinary  and  concise 
language.  State  v.  Whitnah,  129  Iowa 
211,  105  N.  W.  432;  People  v.  Quimby, 
113  App.  Div.  793,  99  N.  Y.  Supp.  330. 
See  the  various  codes. 

7.  Smith  v.  State,  31  Tex.  Crim.  33, 
19  S.  "W.  546. 

The  words  "feloniously,  wilfully, 
and  of  his  malice1  aforethought,  did 
kill,"  are  sufficient,  without  the  word 
"murder,"  to  charge  that  crime.  An- 
derson v.  State,  5  Ark.  444.  '  See  also 
Henning  v.  State,  106  Ind.  386,  6  N.  E. 
803,  7  N.  E.  4,  55  Am.  Rep.  756;  Reed 
v.  State,  8  Ind.  200;  State  *.  Gibbons, 
142  Iowa  96,  120  N.  W.  474;  State  v. 
O'Neil,  23  Iowa  272. 

An  indictment  charging  an  "assault 
with  intent  to  kill"  with  malice  afore- 
thought is  good  without  using  "with 
intent  to  murder."  Smith  v.  State,  31 
Tex.  Crim.  33,  19  S.  W.  546. 

In  State  v.  Eankin,  150  Iowa  701, 130 
N.  W.  732,  the  charge  in  the  indictment 
in  that  the  defendant  did  "kill"  the 
infant  in  question  is  held  to  be  an  al- 
legation of  fact  and  not  a  conclusion, 
as  it  might  have  been  had  the  word 
murder  been  used  instead  of  kill. 

An  indietment  which  specifically  ac- 
cuses the  defendant  "of  the  crime  of 
murder"  instead  of  using  the  general 
words  "of  a  felony"  is  unobjection- 
able.   State  v,  Harris,  12  Nev.  414.   _ 

In  State  V.  Eoderigas,  7  Nev.  328,  it 
was  held  that,  though  "murder"  might 
be  a  conclusion  of  law,  the  charging 
the  intent  to  commit  murder  in  the  lan- 
guage of  the  statute  was  sufficient  and 
proper.  See  also  Gilford  v.  State,  54 
Tex.  Crim.  510,  114  S.  W.  138;  Gordon 
v.  State,  23  Tex.  App;  219,  4  S.  W, 
883 

By  the  English  law,  the  term  "mur- 
der" was  a  word  of  art  so  accurately 
describing  the  offense,  that  no  other 
term  would  be  received  in  its  stead,  as 
conveying  the  same  idea.  Anderson  i. 
State,  §  Ark.  444,    See  also  DiW  f, 
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"slay,"8  "then  and  there,"9  "assault,"  "make  an  assault,"10  vi  et 
armis,"11  "force  and  arms,"12  "in  fury  of  his  mind,"13  "not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil."1'1  The  omission  of  the  word  "did"  may  or 
may  not  be  material.15 


State,  7  Blackf .  (Ind.)  20,  39  Am.  Dee. 
US. 

Where  the  offense  was  designated  in 
the  indictment  as  manslaughter,  but  the 
statement  of  facts  defined  the  crime  of 
murder,  the  defendant  was  held  to 
have  been  properly  put  upon  bis  trial 
for  the  latter  offense.  State  v.  Davis, 
41  Iowa  311. 

MeFarland,  J.  speaking  for  the  court 
in  People  v.  Lee  Look,  137  Cal.  590,  70 
Pae.  660,  said:  "At  common  law  the 
indictment  for  murder  was  excessively 
particular  in  detail,  and  contained  aver- 
ments about  the  deceased  applicable 
only  to  a  human  being,  but  it  was  ab- 
solutely necessary  that  it  should  use. 
the  word  'murder.'  Blackstone  says 
that  'in  indictments  for  murder  it  is 
necessary  to  say  that  the  party  in- 
dicted "murdered,"  not  "killed,"  or 
"slew,"  which  till  the  late  statute  was 
expressed  in  latin  by  the  word  murdra- 
vit"  '  (4  Blackstone 's  Commentaries, 
308);  and  in  Chitty's  Criminal  Law 
(vol.  3,  p.  737)  it  is  said  'any  indict- 
ment must  also,  after  stating  the  cir- 
cumstances, draw  the  conclusion  that  so 
the  prisioner,  the  defendant,  felonious- 
ly, etc.,  did  kill  and  murder;  the  last 
word  being  an  artificial  term  which  it 
is  requisite  to  use.'  And  while  miirf 
of  the  prolixity  of  the  common-law 
pleading  may  now  be  omitted,  still  he 
who  undertakes  to  frame  an  indictment 
in  the  form  of  a  mere  skeleton  must  see 
that  the  skeleton  contains  all  of  its 
necessary  structural  parts." 

8.  In  an  indictment  for  manslaughter 
the  word  "slay"  is  not  essential;  and 
it  suffices  to  charge  that  the  accused, 

with  force  and  arms  did  wilfully  and 
feloniously  shoot  and  kill"  the  de- 
ceased. State  v.  Thomas,  32  La.  Ann. 
349.  ' 

Use  of  "kill"  rather  than  statutory 
term  "slay"  held  immaterial.  People 
"•  McArron,  121  Mich.  1,  79  1ST.  W.  944. 
.  9-  For  the  use  of  "then  and  there" 
"J  the  allegations  as  to  the  time  and 
place  of  the  commision  of  the  crime 
lee»K  I,  B  and  C. 
J™ere  the  charge  of  assault  is  fol- 
by  the  words,  "witjh  intent  in 


so  doing,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  to  kill  and 
murder,"  the  words  "in  so  doing," 
supply  the  place  of  "then  and  there" 
as  they  sufficiently  show  that  the  in- 
tent charged  accompanied  the  assault. 
State  v.  Murphy,  35  La.  Ann.  622. 

An  indictment  charged  that  W.  "did 
feloniously,  etc.,  kill  and  murder  one 
F.,  by  then  and  there  feloniously,  etc., 
'  striking  him,  the  said  F.,  upon  his  head, 
with  a  dangerous  and  deadly  weapon, 
to  wit,  a  large  heavy  club,  which  he, 
the  said  W.  had  and  held  in  his 
hands.'  "  An  objection  that  the  words 
"then  and  there"  after  the  name  of 
the  accused  were  ommitted  has  no 
force.  Welch  v.  State,  104  Ind.  347,  3 
N.  B.  850. 

10.  In  an  information  for  an  assault 
with  a  dangerous  weapon  with  intent  to 
murder,  the  words  "make  an  assault" 
are  not  sacramental.  The  word  "com- 
mit" may  be  used  instead  of  "make'' 
where  the  facts  are  averred  that  make 
upon  the  offense  charged.  The  word 
"commit,"  in  such  connection,  does 
not  merely  declare  a  conclusion  of  opin- 
ion.    State  v.  Murphy,  35  La.  Ann.  622. 

Although  the  word  "assault,"  may 
not  be  used,  yet  when  the  indictment 
charges  the  accused  with  shooting  a 
gun,  at  and  against  another  with  intent 
to  commit  murder,  it  will  sufficiently 
imply  an  assault.  State  v.  Munco,  12 
La.  Ann.  525. 

11.  State  v.  Duncan,  28  N.  C.  236. 

12.  Territory  v.  McFarlane,  1  Mart. 
O.  S.  (La.)  220,  5  Am.  Dec.  706;  State  v. 
Adams,  1  N.  C.  56. 

13.  United  States  v.  Frye,  4  Cranch 
C.  C.  539,  25  Fed.  Cas.  No.  15,173. 

14.  State  v.  Howard,  92  N.'C.  772. 

15.  An  objection  to  an  information 
reading  "did  make  an  assault,  and 
then,  and  there,  on  purpose  and  of  his* 
malice  aforethought,"  etc.,  on  the> 
ground  that  the  word  "did"  should 
have  been  placed  between  the  words 
"and"  and  "then"  and  that  it*,  omis- 
sion rendered  the  information  defective, 
was  held  to  be  without  sufficient  found- 
ation in  State  v.  Keener,  225  Mo.  488, 
125  S.  W,  747, 
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Joinder  of  Offenses.  —  It  is  permissible  to  charge  different  degrees  or 
grades  of  the  crime  of  homicide  in  separate  counts.16  The  same  offense 
may  be  charged  in  the  indictment  in  several  ways  in  different  counts 
to  meet  the  facts  as  proved.17 

Charging  in  the  language  of  the  statute  defining  the  crime  or  setting 
forth  the  form  for  the  indictment  or  information  will  meet  all  the 
requirements,18  and  the  general  rule  is  that  it  will  be  sufficient  if  the 


But  in  Edmondson  v.  State,  41  Tex. 
496,  it  was  held  that  the  omission  of 
the  word  "did"  in  a  material  part  of 
the  charge  would  vitiate  the  indict- 
ment. 

16.  Ala.— Henry  v.  State,  33  Ala. 
S89,  slave  case.  Neb. — Baldwin  v. 
State,  12  Neb.  61,  10  N.  W.  463.  Pa. 
Kane  v.  Com.,  109  Pa.  541;  Com.  v.  Bil- 
derback,  2  Pars.  Eq.  Cas.  447. 

See  the  title  "Indictment  and  In- 
formation." 

Assault  with  intent  to  commit  mur- 
der and  assault  to  do  bodily  harm 
less  than  murder  may  be  charged  in 
separate  counts.  That  one  is  statutory 
furnishes  no  ground  of  objection  for 
misjoinder.  Fla. — G-reen  v.  State,  17 
Ela.  669.  La.— State  v.  Thompson,  51 
La.  Ann.  1089,  25  So.  954.  Mich.— Peo- 
ple v.  Sweeny,  55  Mich.  586,  22  N.  VV. 
50.  N.  C— State  v.  Slagle,  82  N.  C. 
653.  Term. — Lawless  v.  State,  4  Lea 
173. 

But  such  a  joinder  generally  avails 
little,  because  the  jury  may.  convict 
the  defendant  of  a  lesser  degree  of 
homicide  than  that  charged.  See  infra, 
I,  T. 

It  is  well  to  join  the  lesser  offense 
where  the  purpose  is  to  impose  upon 
the  defendant  an  increased  punishment 
for  a  second  conviction  of  manslaugh- 
ter.    Kane  v.  Com.,  109  Pa.  541. 

17.  Neslon  v.  People,  23  N.  Y.  293 
See  infra,  I,  B. 

18.  Ala.— Ward  v.  State,  96  Ala. 
100,  11  So.  217;  Sanders  v.  State,  2  Ala. 
App.  13,  56  So.  69.  Ark.— Dillard  v. 
State,  65  Ark.  404,  46  S.  W.  533.  Cal. 
People  v.  Lee  Look,  137  Cal.  590,  70 
Pac.  660;  People  v.  De  La  Cour  Soto, 
63  Cal.  165;  People  v.  Murphy,  39  Cal. 
52;  People  v.  Murray,  10  Cal.  3Q9.  Colo. 
Cremar  v.  People,  30  Colo.  363,  70  Pac. 
415;  Holt  v.  People,  23  Colo.  1,  45  Pac 
374.  Ga.— Camp  v.  State,  25  6a.  689. 
Idiho.— Statu  p.  Ellington,  4  Idaho  529, 
43  Pac.  60.  Ind.— Williams  v.  State,  47 
Ind.  568.    Kan.— State  v,  McGaffin,  30 
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Kan.  315,  13  Pac.  560.  Ky.— Com.  v. 
Mosser,  133  Ky.  609,  118  S.  W.  915; 
Cundiff  v.  Com.,  9  Ky.  L.  Eep.  537,  5 
S.  W.  486,  La.— State  v.  Voorhies,  115 
La.  200,  38  So.  964;  State  v.  Johnson, 
51  La.  Ann.  1647,  26  So.  437;  State  v. 
Bobertson,  50  La.  Ann.  455,  23  So.-  510; 
State  v.  Munston,-  35  La.  Ann,  888. 
Mass. — Com.  v.  Jordan,  207  Mass.  259, 
93  N.  E.  809.  Mich.— Eice  «.  People, 
15  Mich.  9.  Minn. — State  v.  Johnson, 
37  Minn.  493,  35  N.  W.  373;  State  v. 
Byan,  13  Minn.  370;  Bilansky  v.  State, 
3  Minn.  427.  Mo. — State  v.  Hendiiok- 
son,  165  Mo.  262,  65  S.  W.  550;  State  v. 
Chumlev,  67  Mo.  41;  State  v.  Phelan, . 
65  Mo."  547;  State  v.  Comfort,  5  Moi 
357.  Mont. — State  v.  Sheerin,  12  Mont 
539,  31  Pac. 543,  33  Am.  St.  Sep.  600. 
N.  J.— Bullock  v.  State,  65  N".  J.  L. 
557,  47  Atl.  62,  86  Am.  St.  Eep.  668; 
Graves  v.  State,  45  N.  J.  L.  347.  N.  Y. 
Cox  v.  People,  80  N.  Y.  500;  Fitzger- 
rold  v.  People,  4  Abb.  Pr.  (N.  S.)  68; 
People  v.  Enoch,  13  "Wend.  159,  27  Am. 
Dec.  197.  Ohio.— Wolf  v.  Stats,  19 
Ohio  St.  248.  Okla.— Smith  v.  Ter.,  11 
Okla.  656,  69  Pac  803;  Perkins  v.  Ter., 
10  Okla.  506,  63  Pac.  860;  Stutsman  v. 
Ter.,  7  Okla.  490,  54  Pac.  707.  Ore. 
State  v.  Wintzingerode,  9  Ore.  153.  Pa. 
Cathcart  v.  Com.,  37  Pa.  108.  Tenn. 
Witt  v.  State,  6  Coldw.  5.  .Tex— Dwyer 
v.  State,  12  Tex.  App.  535.  Vt.— State 
v.  Daley,  41  Vt.  564.  W.  Va.— State  v. 
Johnson,  49  W.  Va.  684,  39  S.  B.  665; 
State,  v.  Sheppard,  49  W.Va.  582  o9 
S.  E.  676;  State  v.  Flanagan,  26  "W.  Va. 
116;  State  v.  Schnelle,  24  W.  Va.  76 1; 
Crookham  v.  State,  5  W.  Ya.  510.  Wis. 
Hatchard  v.  State,  79  Wis.  357,  48  W. 
W.  380:  State  v.  Sloan,  65  Wis.  647,  27 
N  W.  616.  Wyo. — Gustavenson  v.  State, 
10  Wyo.  300,  68  Pac.  1006. 

The  code  form  of  indictment  tor 
murder  in  either  degree,  and  for  man- 
slaughter in  either  degree,  is  sufficient 
and  sufficiently,  advises,  the  accused  or 
the  nature  and"  cause  of  the  accusation 
within  the  Constitution.  Sanders  v. 
State,  2  Ala.  App.  13,  56  So.  69. 
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language  of  the  statute  be  substantially  followed  without  using  the 
exact  words,19  but  if  other  words  are  used  they  should  be  identical  in 
meaning  with'- those  of  the  statute.20 


An  indictment  for  committing  a 
statutory  offense  may  describe  the  of- 
fense in  the  general  language  of  the 
statute,  but  the  description  must  be  ac- 
companied by  a  statement  of  the  par- 
ticulars essential  to  constitute  the  crime 
charged.  Farrell  v.  State  (Ark.),  163 
S.  W.  768. 

19.  U.  S.— Davis  v.  Utah,  151  U.  S. 
262, 14  Sup.  Ct.  328,  38  L.  ed.  153.  Ala. 
Ben  v.  State,  22  Ala.  9,  58  Am.  Dec. 
234.  Ark.— Turner  v.  State,  61  Ark. 
359,  33  S.  W.  104;  Lacefield  v.  State, 
34  Ark.  275,  36  Am.  Eep.  8.  Cal.— Peo- 
ple v.  Suesser,  142  Cal.  354,  75  Pae. 
1093;  People  v.  Tbarra,  17  Cal.  166.  Ga, 
Loyd  v.  State,  45  Ga.  57.  Idaho. — In  re 
McLeod,  23  Idaho  257,  128  Pac.  1106, 
43  L.  R.  A.  (N.  S.)  813;  State  v.  Snuff, 
9  Idaho  115,  72  Pac.  664.  Ind.— Chand- 
ler v.  State,  141  Ind.  106,  39  N.  E.  444; 
Baker  v.  State,  134  Ind.  657,  34  N.  E. 
441;  Reed  v.  State,  8  Ind.  200.  la. 
State  p.  Gibbons,  142  Iowa  96,  120  N. 
W.  474.  Kan.— State  v.  McGaffin,  36 
Kan.  315,  13  Pae.  560;  State  v.  Pooks, 
29  Kan.  425;  State  v.  White,  14  Kan. 
538.  Ky.— Hall  v.  Com.,  17  Ky.  L. 
Eep.  1365,  34  S.  W.  894.  La.— State  v. 
Johnson,  51  La.  Ann.  1647,  26  So.  437. 
Mich.— People  v.  McArron,  121  Mich.  1, 
79  N.  W.  944;  People  v.  Willett,  105 
Mich.  110,  62  N.  W.  1115.  Minn.— State 
fc-Holomg,  38  Minn.  368,  37  N.  W.  587. 
Mo.— State  v.  Emerich,  87  Mo.  110.  Neb. 
Hase  v.  State,  74  Neb.  493,  105  N.  W. 
253.  N.  M.— Ruiz  v.  Territory,  10  N. 
M.  120,  61  Pae.  126.  Okla.— Walcher 
«.  Teritory,  18  Okla.  528,  90  Pac.  887; 
Smith  v.  Territory,  11  Okla.  656,  69  Pac 
803;  Perkins  *.  Ter.,  10  Okla.  506,  G3 
Pac.  860.  Term.— Riddle  v.  State,  3 
Hask.  401.  Tex.— -Williams  v.  State,  2 
Tex.  App.  271.  Utah.— Brannigan  v. 
People,  3  Utah  488,  24  Pac,  767.  Vt. 
state  v.  Daley,  41  Vt.  564.  Va.— Bull 
I-  Com.,  14  Gratt.  613.  Wash.— State 
t.  ieamster,  12  Wash.  461,  41  Pac.  52; 
state  v.  Ackles,  8  Wash.  462,  36  Pae. 

»in5  ,c,0Mtitute  a  good  indictment  for 
firmly  and  malieiously  striking  an- 
other with  intention  to  kill  him,  it  is 
not  . accessary  to  allree  that  the  person 
Ww?'8  "b™^ed"  thereby,  al- 
though that  word  is  used  in  the  statute. 

IT 


It  is  sufficient  to  allege  that  the  defend- 
ant did  willfully  and  maliciously 
"strike  and  wound"  him.  Johnson  v. 
Com.,  94  Ky.  341,  22   S.  W.  335. 

An  indictment  charging  the  defend- 
ant with  the  offense  of  ' '  maliciously 
shooting  with  intent  to  kill"  charges 
the  offense  with  sufficient  certainty,  the 
omission  of  the  words  "at  another" 
after  the  word  "shooting"  being  im- 
material, although  those  words  are  used 
in  the  statute.  Thompson  v.  Com.,  5 
Ky.  L.  Rep.  610. 

While  "with  a  dangerous  weapon" 
is  part  of  the  definition  of  §§790,  791, 
793,  La.  Rev.  St.  and  Act  No.  44,  of 
1890,  the  use  of  the  words  "shooting 
with  intent  to  kill  and  mt.rder"  neces- 
sarily implies  the  word  "with  a  dan- 
serous  weapon."  Shooting  with  intent 
to  kill  and  murder,  adds  to  the  sen- 
tence by  its  meaning  the  words  "with 
a  dangerous  weapon"  as  one  cannot 
shoot  with  such  an  intent  as  conveyed 
by  the  statute  without  the  use  of  a 
fire-arm.  State  v.  Broussard,  107  La. 
189,  31  So.  637. 

The  word  r' intention"  as  used  in  an 
indictment  accepted  as  a  sufficient  sub- 
stitute for  the  word  "intent"  of  the 
statute.  State  v.  Broussard,  107  La. 
189,  31  So.  637. 

Under  North  Carolina  Laws,  1887, 
ch.  32,  making  "an  assault  committed 
in  a  secret  manner,  by  waylaying  or 
otherwise,"  an  offense,  an  indictment 
omitting  the  words  "by  waylaying  or 
otherwise,"  in  charging  that  offense,  is 
sufficient.  State  v.  Shade,  115  N.  O. 
757,  20  S.  E.  537. 

20.  V.  S.— Davis  v.  TTtah,  151  U.  S. 
262,  14  Sup.  Ct.  328,  38  L.  ed.  153.  La. 
State  v.  Green,  42  La.  Ann.  644,  7  So. 
793.  Neb.— Hase  v.  State,  74  Neb.  493, 
105  N\  W.  253.  Wash.— Leschi  v.  Ter., 
1  Wash.  Ter.  13. 

In  an  indictment,  intended  to  be  for 
murder  the  substitution  of  "aforesaid" 
for  "aforethought"  is  a  fatal  defect. 
Malice  thus  charged  lacks  the  premed- 
itated character  essential  to  constitute 
murder,  or  there  is  actually  no  charge 
of  malice  at  all.  Such  a  defect  can 
not  be  held  a  mere  clerical  error,  as  it 
is  a  variance  in  the  substance  of  the 
indictment  and  is  material  to  merits  of 
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_  Common  Law  Form.  —  Where  the  statute  has  not  changed  the  defini- 
tion of  the  offense,  it  is  clear  that  an  approved  form  of  indictment  for 
homicide  at  common  law  is  good  for  the  same  offense  though  declared 
by  legislative  enactment.21 

An  indictment  for  manslaughter  which  conforms  neither  to  the  common 
law  nor  the  statute  is  not  sufficient.22  Where  the  offense  charged  con- 
sists, as,  at  the  common  law  manslaughter  very  generally  did,  of  acts 
of  violence,  a  very  simple  allegation  is  enough  for  the  protection  of 
the  prisoner;23  but  where  the  offense  of  manslaughter  is  involuntary 


the  case.  State  v.  Green,  42  La.  Ann. 
644,  7  So.  793. 

21.  Ark. — MeAdams  v.  State,  25  Ark. 
405.  Cal. — People  v.  Bonilla,  38  Cal. 
699;  People  v.  Lloyd,  9  Cal.  54.  Colo. 
Hill  v.  People,  1  Colo.  436.  Ind— Fahne- 
stock  v.  State,  23  Ind.  231.  Me.— State 
v.  Verrill,  54  Me.  408.  Md. — Davis  v. 
State,  39  Md.  355.  Mass. — Com.  v. 
Herty,  109  Mass.  348;  Com.  v.  Desmar- 
teau,  16  Gray  1;  Green  v.  Com.,  12  Al- 
len 155.  Mich. — Cargen  v.  People,  39 
Mich.  549.  Minn. — State  v.  Leasing,  16 
Minn.  75.  Mo. — State  v.  Cook,  170  Mo. 
210,  70  S.  W.  483.  Mont.— State  v. 
McGowan,  36  Mont.  422,  93  Pae.  552; 
Territory  r.  Stears.  2  Mont.  324.  Nev. 
State  v.  Millain.  3  Nev.  409.  N.  H. 
State  v.  Pike,  49  N.  H.  399,  6  Am.  Eep. 
533.  N.  M.— Tenorio  v.  Ter.,  1  1ST.  M. 
279.  N.  Y.— People  v.  Sullivan,  173  N. 
Y.  122,  65  N.  E.  989.  93  Am.  St.  Rep. 
582,  63  L.  E.  A.  353;  People  v.  Ormond, 
138  N.  Y.  80.  33  N.  E.  739;  People  v. 
Giblin,  115  N.  Y.  196,  21  N.  E.  1062, 
4  L.  E.  A.  757;  People  r.  Willett,  102 
N.  Y.  251,  6  N.  E.  301;  Fitzgerald  V. 
People,  49  Barb.  122.  Okla. — Holmes 
v.  State,  6  Okla.  Crim.  541,  119  Pac. 
430,  120  Pac.  300.  Pa.— Com.  v.  Flan- 
agan, 7  Watts.  &  S.  415;  White  v.  Com., 
6  Binn.  179,  6  Am.  Dee.  443.  Tenn. 
Taylor  v.  State,  11  Lea  708;  Poole  v. 
State,  2  Baxt.  288;  Mitchell  v.  State,  8 
Yerg.  514;  Mitchell  v.  State,  5  Yerg. 
340;  Hines  v.  State,  8  Humph.  597.  Tex. 
Wall  P.  State,  18  Tex.  682,  70  Am.  Dec. 
302;  White  v.  State,  16  Tex.  206; 
Geh'rke  17.  State,  13  Tex.  568;  Jennings 
v.  State,  7  Tex.  App.  350.  Va— Kib- 
ler  v.  Com.,  94  Va.  804,  26  S.  E.  858; 
Cluverius  v.  Com.,  81  Va.  787;  Thomp- 
son v.  Com.,  20  Gratt.  724;  Livingston 
v.  Com.,  14  Gratt.  592;  Bull  v.  Com.,  14 
Gratt.  613.  Wash. — Leschi  v.  Territory, 
1  Wash.  Ter.  13. 

An  indictment  for  manslaughter, 
drawn  after  the  approved  common  law 
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precedents,  is  good  in  a  prosecution  un- 
der the  statute  of  Ohio  for  the  same 
offense.  Sutcliffe  v.  State,  18  Ohio  469, 
51  Am.  Dec.  459. 

But  when  it  is  seen  by  comparing  the 
common  law  description  of  the  crime 
with  the  statutory  definition  that  they 
are  different  in  that  the  statutory 
crime  of  murder  contains  an  essential 
ingredient  not  contained  in  the  common 
law,  the  common  law  form  is  insuffi- 
cient to  charge  the  statutory  crime. 
Kain  v.  State,  8  Ohio  St.  306. 

22.    Nichols  17.  State,  46  Miss.  284. 

The  statutory  offense  of  manslaughter 
originated  in  the  statutes  defining  it, 
and  could  not  have  come  within  any 
of  the  descriptions  of  manslaughter  at 
common  law;  and  nothing  short  of  al- 
legations conforming  to  the  statute, 
would  be  adequate  to  inform  one  ac- 
cused of  this  offense.  People  v.  01m- 
stead,  30  Mich.  431. 

An  indictment,  alleging  that  accused 
feloniously  and  voluntarily  adminis- 
tered a  suppository  containing  poison 
to  another,  from  the  effects  of  which 
she  died,  was  insufficient,  under  §1745, 
B.  &  C.  Ore.  Comp.,  making  it  man- 
slaughter to  voluntarily  kill  another 
upon  a  sudden  heat  of  passion,  but  with- 
out malice  and  deliberation,  in  that  it 
did  not  allege  facts  constituting  vol- 
untary manslaughter.-  State  v.  Whit 
ney,  54  Ore.  438,  102  Pac.  288. 

An  indictment  in  charging  voluntary 
manslaughter  alleged  that  the  defend- 
ant killed  the  deceased  "under  circum- 
stances calculated  to  arouse  passion 
beyond  control."  This  was  held  insuf- 
ficient to  charge  that  he  killed  the  de- 
ceased in  sudden  heat  and  passion.  Com, 
v.  MeCandless,  156  Ky.  793,  162  S.  W. 

79 
.    23.    People  i>.  Olmstead,  30  Mich.  431. 

For    a   form    of   an   indictment  tor 

manslaughter,  see  3  Chit.  Crim.  I*w, 
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homicide  and  involves  no  assault,  but  arises  out  of  some  negligence 
or  fault  from  which  death  is  consequential,  and  sometimes  not  a  speedy- 
result,  the  ordinary  forms  are  deficient  and  the  indictment  must  be 
framed  upon  the  peculiar  facts,  in  order  to  convey  any  adequate 
information.24 

Under  a  statute  which  defines  involuntary  manslaughter  as  the 
■  killing  of  a  human  being  without  malice,  involuntarily,  but  in  the 
commission  of  some  unlawful  act,  it  is  essential  that  it  be  shown  in 
the  indictment  that  the  accused  was  engaged  in  the  commission  of 
some  unlawful  act  from  which  the  homicide  in  question  resulted.25 
But  where  from  the  facts  charged  in  the  indictment,  the  inference 
arises  that  death  resulted  involuntarily,  while  the  accused  was  en- 
gaged in  the  commission  of  an  unlawful  act,  it  is  not  necessary  to 
state  in  terms  that  the  killing  was  involuntary  or  unintentional,  in 
order  to  constitute  a  charge  of  involuntary  manslaughter.20 

B.  Averments  as  to  Time.  —  The  indictment  or  information  should 
contain  an  allegation  of  the  time  when  the  homicide  was  committed,27 


24.  People  v.  Olmstead,  30  Mich.  431. 

Negligent  Filling  of  Medical  Prescrip- 
tion.— An  indictment  for  manslaughter 
in'negligently  filling  a  medical  prescrip- 
tion which  failed  to  charge  that  de- 
fendant delivered  the  medicine  to  any 
one  to  be  administered  to  deceased,  or 
to  state  what  were  the  ingredients 
named  in  the  prescription,  or  the  re- 
spective quantities  of  the  several  in- 
gredients, or  by  whom  the  medicine  was 
prescribed,  was  defective.  State  v. 
Smith,  66  Mo.   92. 

25.  Eaton  v.  State,  162  Ind.  554,  70 
N.  B.  814;  Milley  v.  State,  46  Ind.  363; 
Com.  v.  Mosser,  133  Ky.  609,  118  S.  W. 
915.  See  also  Suteliffe  v.  State,  18 
Ohio  469,  51  Am.  Dec.  459. 

The  unlawful  act  must  be  specified. 
Heed  «.  State,  8  Ind.  200. 

Unlawful  Pointing  of  Firearms. — An 
indictment  charging  involuntary  man- 
slaughter as  the  result  of  the  pointing 
of  a  firearm  in  violation  of  statute  is 
insufficient  where  there  is  no  allega- 
tion that  the  pointing  of  the  firearm 
was  purposely  done.  Eaton  v.  State,  162 
Ind.  554,  70  N.  E.  814. 

An  indictment,  charging  that  defend- 
ant did  unlawfully  kill,  etc,  by  shoot- 
ing, etc.,  the  defendant  then  and  there 
being  in  the  commission  of  an  unlaw- 
m  act,  to-wit,  drawing  a  deadly 
weapon,  to-wit,  a  revolver,  upon  A., 
and  not  in  defense  of  his  person  or 
Property,  or  of  those  entitled  by  law 
«>  ma  protection,  whereby,  etc.,  shows 
an  involuntary  killing  without  malice, 
while  committing  an  unlawful  aet,  and 


is  good  as  a  charge  of  manslaughter. 
Surber  v.  State,  99  Ind.  71. 

Overcrowding  of  Steamboat. — An  in- 
dictment charging  that  the  defendant, 
a  steamboat  captain,  negligently  and 
in  violation  of  law  took  on  board  a 
greater  number  of  passengers  than  was 
allowed  by  law  and  that  by  reason 
thereof  the  boat  was  overloaded  and 
overcrowded  and  was  then  and  there 
unmanageable .  and  was  then  and  there 
overturned  and  upset  and  then  and 
there  the  life  of  the  said  deceased  was 
destroyed,  was  held  sufficient  to  charge 
manslaughter  in  United  States  v.  Holtz- 
hauer,  40   Fed.   76. 

26.  Brown  v.  State,  110  Ind.  486,  11 
N.  E.  447. 

27.  Ala. — State  v.  Beckwith,  1  Stew. 
318,  18  Am.  Dee.  46.  Cal.— People  v. 
Coleman,  10  Cal.  334;  People  v.  Cox,  9 
Cal.  32;  People  v.  Wallace,  9  Cal.  30. 
La. — State  v.  Walters,  16  La.  Ann. 
400.  Me.— State  v.  Conley,  39  Me.  78. 
Mo. — State  v.  Sundheimer,  93  Mo.  311, 
6  S.  W.  52;  Lester  v.  State,  9  Mo.  666. 
IT.  C— State  v.  Haney,  67  N.  C.  467; 
State  v.  Baker,  46  N.  C.  267;  State  v. 
Orrell,  12  1ST.  C.  139,  17  Am.  Dec.  563; 
State  v.  Roach,  3  N.  C.  352,  2  Am. 
Dec.  626.  S.  C— State  i>.  Huggins,  12 
Rich.  402.  Tex.— Barnes  v.  State,  42 
Tex.  Crim.  297,  59  S.  W.  882,  96  Am. 
St.  Rep.  801.  Eng. — King  v.  Taylor,  3 
Barn.  &  O.  502,  107  Eng.  Reprint  820. 

See  the  title  "Indictment  and  In- 
formation." 

Allegation  of  the  date  in  the  con- 
clusion of  the  indictment  does  not  cure 
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but  the  ancient  rule  requiring  great  strictness  as  to  the  time  of  the 
commission  of  the  crime,  as  a  general  rule,  no  longer  prevails.28  Hence 
in  numerous  jurisdictions,  an  indictment  for  murder  need  not  state 
the  time  when  the  crime  was  committed,  except  that  it  was  before  the 
finding  of  the  indictment,  and  within  one  year  and  a  day  before  death 
ensued  from  the  wound.29    But  the  date  alleged  must  not  be  an  im- 


the  absence  of  the  allegation  in  the 
charge.  State  v.  Kennedy,  8  Rob.  (La.) 
590. 

Misspelling  of  the  date  of  crime  does 
not  vitiate  the  indictment.  Ky. — "Vin- 
egar v.  Com.,  104  Ky.  106,  46  S.  W. 
510.  N.  C.— State  v.  Shepherd,  30  N.  C. 
195.  Vay — Com.  v.  Ailstock,  3  Gratt. 
650. 

28.  In  State  v.  "Williams,  30  La.  Ann. 
842,  the  court,  referring  to  the  crime 
of  murder,  said:  "That  time  is  not 
of  the  essence  of  the  offense  here 
charged,  and  therefore  the  time  stated 
in  the  indictment  is  in  general  not 
material."  Compare  State  v.  Kennedy, 
8  Eob.    (La.)   590. 

In  State  v.  O'Connor,  11  Nev.  416,  a 
charge  that  "on  the  twenty-third  day 
of  February,  A.  D.  1876,  or  thereabouts" 
the  crime  was  committed,  was  held  to 
be  sufficiently  definite  as  to  time.  See 
also  Kan. — State  v.  Harp,  31  Kan.  496, 
3  Pac.  432;  State  v.  Barnett,  3  Kan.  250, 
87  Am.  Dec.  471.  La.— State  v.  Mc- 
Carthy, 44  La.  Ann.  323,  10  So.  673 
Wash.— State  v.  Williams,  13  Wash.  335, 
43  Pac.  15. 

Under  the  statute  providing  that  no 
information  shall  be  deemed  invalid  for 
omitting  to  state  the  time  when  the 
offense  was  committed,  nor  for  stating 
the  time  imperfectly,  where  time  is  not 
the  essence  of  the  offense,  the  use  of 
the  expression  "on  or  about"  a  certain 
day  in  stating  the  time  of  committing 
a  murder  charged  in  an  information  will 
not  vitiate  it.  Gustavenson  *.  State, 
10  Wyo.  300,  68  Pac.  1006. 

Setting  out  date  in  figures  rather  than 
words  is  sufficient.  Lazier  v.  Com.,  10 
Gratt.   (Va.)   708. 

It  is  essential,  that  the  time  of  the 
mortal  stroke  and  death  should  be 
stated  in  the  indictment,  but  the  old 
form  "did  suffer  and  languish,  and 
languishing  did  live,"  may  be  omitted 
State  v.  Conley,  39  Me.  78. 

An  indictment  for  murder  is  not  de- 
fective because  it  does  not  state  the. 
time  at  which  the  deceased  died,  when 
it  states  the  day  on  which  the  wound 
was  inflicted,  which   caused  the   death 
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of  said  deceased.  The  averment  is  suf- 
ficient even  if  a  number  of  days  elapsed 
between  the  infliction  of  the  wound  and 
the  death.  State  v.  Hobbs,  33  La.  Ann 
226;  State  v.  Wallman,  31  La.  Ann. 
146. 

An  indictment  for  murder  correctly  , 
charges  that  the  crime  was  committed 
on  the  day  the  mortal  blow  was  given) 
although  it  appears  that  the  deceased 
did  not  die  until  a  day  following  the 
blow.  State  v.  Wallman,  31  La.  Ann. 
146. 

For  specific  examples  of  proper  aver- 
ments as  to  time,  see:  Mass. — Com.  v. 
Howard,  205  Mass.  128,  91  N.  E.  397. 
Mo.-*State  v.  Taylor,  21  Mo.  477.  N.  O. 
State  v.  Cherry,  7  N.  C.  7.  Tex.— Cald- 
well v.  State,  28  Tex.  App.  566,  14  S. 
W.  122. 

29.  Cal.— People  v.  Kelly,  6  Cal.  210. 
Ky.— Vinegar  v.  Com.,  104  Ky.  106,  46 
S.  W.  510.  Mass.— Com.  v.  Howard,  205 
Mass.  128,  91  N".  E.  397;  Com.  v.  Snell, 
189  Mass.  12,  75  N.  E.  75,  3  L.  B.  A. 
(N.  S.)  1019.  Mont.— State  v.  Vanella, 
40  Mont.  326,  106  Pac.  364.  N.'  T. 
People  v.  Murphy,  179  N".  T.  595,  72 
N.  E.  1146;  People  v.  Jackson,  111  N. 
Y.  362,  19  N.  E.  54.  N.  (V-State  «. 
Shepherd,  30  N.  C.  195.  Ohio.— State  v. 
Martin,  9  Ohio  Dec.  778.  Tex.— Hardin 
v.  State,  39  Tex.  Grim.  426,  46  S.  W. 
803;  Cudd  v.  State,  28  Tex.  Crim.  124, 
12  S.  W.  1010. 

A  charge  that  the  offense  was  com- 
mitted on  the  day  before  the  indict- 
ment was  found  imports  the  charge  of 
the  commission  of  the  offense  before 
the  finding  of  the  indictment,  it  not 
being  necessary  to  state  that  fact  in 
terms.  Helton  v.  Com.,  16  Ky.  L.  Eep. 
464,  29  S.  W.  331. 

The  words  "and  before  the  finding 
of  this  indictment,"  after  the  date 
alleged  though  proper,  need  not  neces- 
sarily be  inserted  in  an  indictment. 
State  v.  O'Connor,  11  Nev.  416. 

Under  Kirby's  Arkansas  Digest, 
§2234,  providing  that  "the  statement 
in  the  indictment  as  to  the  time  at 
which  the  offense  was  committed  is  not 
material,  further  than  as  a  statement 
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possible  one,  as  for  example,  the  allegation  of  a  homicide  at  a  future 
date.30  If  the  time  of  making  the  assault  is  set  forth,  it  need  not  be 
repeated  as  to  the  mortal  blow.31 

An  indictment  for  murder  will  not  be  quashed  merely  because  it 
alleges  that  the  death  was  caused  by  a  series  of  assaults  administered 
en  different  days  and  months  of  the  same  year.32 

"When  an  indictment  for  murder  is  used  as  a  substitute  for,  and  in 
place  of,  an  indictment  for  manslaughter,  it  must,  where  time  is 
material,  contain  an  averment  as  to  time,  which  would  be  essential  in 
an  indictment  for  manslaughter.33 

Averment  as  to  Time  of  Death.  —  In  an  indictment  for  murder,  the 
time  of  the  death  must  be  stated  so  that  it  can  be  legally  considered 
as  the  consequence  of  the  felony  charged.34  But  an  indictment  which 
alleges  that  the  fatal  blow  was  given  on  a  designated  day,  from  which 


that  it  was  committed  before  the  time 
of  finding  the  indictment, ' '  etc.,  an  in- 
dictment is  not  invalid  which  charges 
the  commission  of  the  crime  at  an  im- 
possible date  in  the  past.  Hunter  V. 
State,  93  Ark.  275,  124  S.  W.   1028. 

30.  Miss. — Serpentine  v.  State,  1 
How.  256.  N.  C— State  v.  Sexton,  10 
N.  C.  184,  14  Am.  Dec.  584;  State  v. 
Hendricks,  1  N.  0.  445.  S.  C— State  v 
Dandy,  1  Brev.  395.  Eng. — Reg.  v. 
Devett,  8  Car.  &  P.  639,  34  E.  0.  L. 
936. 

31.  Com.  v.  Barker,  12  Cush.  (Mass.) 
186;  State  v.  Cherry,  7  N.  C.  7;  State 
v.  Owen,  5  N.  C.  452,  4  Am.  Dee.  571. 

32.  In  Com.  v.  Stafford,  12  Cush. 
(Mass.)  619,  the  court  in  passing  upon 
the  validity  of  an  indictment  charging 
the  crime  to  have  resulted  from  acts 
at  different  times  said:  "The  court 
are  of  opinion,  that  murder  may  be  com- 
mitted in  the  manner  set  forth  in  this 
indictment.  It  is  unusual,  but  we  can- 
not say  it  is  impossible,  or  that  the  evi- 
dence will  not  sustain  it.  Take  the 
case  of  poisoning  referred  to  in  Haw- 
kins's Pleas  of  the  Crown,  where  poison 
is  administered  at  various  times.  Mur- 
der is  the  result,  and  it  is  proper  to  set 
forth  in  the  indictment  that  it  was 
committed  by  poison  administered  at 
various  times.  Take  a  ease  of  starva- 
t">ii;  a  person  may  be  deprived  of 
rood  at  various  times,  and  so  reduced 
as  to  produce  death;  the  proper  mode 

Ji  I  i!ng  forth  the  °ffense  would  be> 
wat  the  person  came  to  his  death  by 
Jang  deprived  of  food  at  various  times. 
I  Inst.  50;  3  Chit.  Crim.  Law,  777: 
fea  I'  Bird'  2  EnS-  L"  &  Eq.  E 
4  P  awT1^  EeS-  »•  devett,  8  Car 
*  P-  639,  34  E.  C.  L.  936. 


33.  People  v.  Miller,  12  Cal.  291. 

34.  XT.  S.— Ball  v.  United  States,  140 
IT.  S.  118,  11  Sup.  Ct.  761,  35  L.  ed. 
377.  Cal.— People  v.  Coleman,  10  Cal. 
334;  People  v.  Cox,  9  Cal.  32;  People  v. 
Wallace,  9  Cal.  30;  People  v.  Kelly,  6 
Cal.  210;  People  v.  Aro,  6  Cal.  207,  65 
Am.  Dec.  503.  Ga. — Thomas  v.  State, 
71  Ga.  44.  la.— State  v.  Stanley,  33 
Iowa  526.  Ky. — Jane  v.  Com.,  3  Met. 
18.  La.— State  v.  Kennedy,  8  Rob.  590. 
Me.— State  v.  Conley,  39  Me.  78.  Mo. 
State  v.  Sundheimer,  93  Mo.  311,  6 
S.  "W.  52;  State  v.  Testerman,  68  Mo. 
408;  State  v.  Mayfield,  66  Mo.  125; 
State  v.  Lakey,  65  Mo.  217;  State  v. 
Sides,  64  Mo.  383;  Lester  v.  State,  9 
Mo.  666.  Nev.— State  v.  Huff,  11  Nev. 
17.  N.  C.— State  v.  Baker,  46  N.  C. 
267;  State  <c.  Orrell,  12  N.  C.  139,  17 
Am.  Dec.  563.  Tex. — Edmondson  v. 
State,  41  Tex.  496;  Sutton  v.  State,  41 
Tex.  513;  Cudd  v.  State,  28  Tex.  App. 
124,  12  S.  W.  1010;  Hardin  v.  State,  4 
Tex.  App.  355. 

An  indictment  which  fails  to  show 
that  the  death  occurred  within  a  year 
and  a  day  after  the  perpetration  of  the 
act  which  produced  it,  fails  to  state  the 
requisite  facts.  State  V.  Hun,  11  Nev. 
17;  State  v.  Orrell,  12  N.  C.  139. 

An  indictment  which  charges  "that 
before  the  finding  of  this  indictment 
that  Andrew  Burton  unlawfully  and 
with  malice  aforethought  killed  Will 
Richardson,  alias'  William  Richardson, 
by  shooting  him  with  a  pistol,  against 
the  peace  and  dignity  of  the  State  of 
Alabama,"  is  sufficient,  and  not  subject 
to  demurrer.  Burton  v.  State,  141  Ala. 
32,  37  So.  435. 

The  doctrine  of  relation  cannot  be 
so  applied  as  to  make   the   crime   of 
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death  resulted  at  some  time  prior  to  the  return  of  the  indictment  is 
not  defective  in  failing  to  state  that  death  ensued  within  a  year  and  a 
day  from  the  time  the  blow  was  given  if  that  fact  is  otherwise  de- 
ducible  from  the  indictment.35  An  allegation  that  a  person  was  Mlled 
on  a  day  named,  means  that  he  died  on  that  day.36 

"Then  and  There."  —  When  the  time  has  been  once  stated  with  cer- 
tainty, it  is  sufficient  to-  refer  back  to  it  in  the  following  allegations 
of  the  indictment  or  information.  The  words  "then  and  there"  are 
frequently  used  in  the  indictment  to  allege  time  of  the  act37  and  the 
time  of  the  death  of  the  victim.38 


murder  complete  at  a  specified  time  if 
the  death  did  not  take  place  until 
later.  Chapman  v.  People,  39  Mich. 
357. 

Averment  That  Deceased  "Did  In- 
stantly Die." — Where  an  indictment 
for  murder  sets  out  the  infliction  of  a 
mortal  wound,  and  that  the  deceased 
"then  and  there  instantly  died,"  it  is 
a  sufficient  averment  that  the  deceased 
died  within  a  year  and  a  day  from  the 
time  of  the  infliction  of  the  wound. 
State  V.  Howard,  92  N.  C.  772;  Hardin 
v.  State,  4  Tex.  App.  355. 

Illustrative  Cases  of  a  Sufficient  Al- 
legation That  Death  Occurred  Within  a 
Year  and  a  Day. — Ark. — Brassfield  v. 
State,  55  Ark.  556,  18  S.  W.  1040.  Ga. 
Sutherland  v.  State,  121  Ga.  591,  49 
S.  B.  781.  See  Black  v.  State  (Ga 
App.),  81  S.  E.  588.  Ky.— Jane  v.  Com., 
3  Mete.  18.  La.— State  v.  Hobbs,  33 
La.  Ann.  226.  Mo. — State  v.  Luke,  104 
Mo.  563,  16  S.  W.  242.  Nev.— State  v. 
Williams,  31  Nev.  360,  102  Pac.  974 
N.  0.— State  v.  Shepherd,  30  N.  O.  195. 
Ore. — Bowen  v.  State,  1  Ore.  270.  Wash. 
State  v.  Champoux,  33  Wash.  339,  74 
Pac.  557. 

35.  Brassfield  v.  State,  55  Ark.  556, 
18  S.  W.  1040;  State  v.  Williams,  31 
Nev.  360,  102  Pac.  974. 

The  failure  to  state  in  the  indict- 
ment that  the  victim  died  within  a 
year  and  a  day  after  the  infliction  of 
the  injury  is  immaterial  where  the  in- 
jury is  charged  to  have  been  committed 
on  February  6,  and  the  death  to  have 
occurred  before  the  finding  of  the  in- 
dictment, which  was  February  9.  Wil- 
son v.  Com.,  22  Ky.  L.  Rep.  1251,  60 
S.  W.  400. 

In  Massachusetts  the  averment  of 
time  contained  in  the  caption  of  the 
indictment  is  sufficient.  Com.  v.  How- 
ard, 205  Mass.  128,  91  N.  E.  397;  Com. 
v.  Snell,  189  Mass.  12,  75  N.  &  75,  3 
L.  B.  A.  (N.  S.)  1019. 
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36.  Ala.— Burton  v.  State,  141  Ala. 
32,  37  So.  435.  Cal— People  v.  San- 
ford,  43  Cal.  29.  Ga.— Thomas  v.  State,' 
71  Ga.  44.  Ky.— Jane  v.  Com.,  3  Met. 
18.  La.— State  v.  Hobbs,  33  La.  Ann. 
226.  Minn.— State  v.  Ryan,  13  Minn. 
370.  Nev.— State  v.  Huff,  11  Nev.  17; 
State  v.  Anderson,  4  Nev.  265.  N.  Y. 
People  v.  Murphy,  93  App.  Div.  383,  87 
N.  Y.  Supp.  786.  Tex.— Cudd  v.  State, 
28  Tex.  App.  124,  12  S.  W.  1010;  Cald- 
well v.  State,  28  Tex.  App.  566,  14  S.  W, 
122.  Wash.— State  v.  Phillips,  59  Wash. 
252,  109  Pac.  1047. 

In  People  v.  Murphy,  93  App.  Div. 
383,  87  N.  Y.  Supp.  786,  it  was  held 
that  an  averment  that  the  acts  causing 
death  were  committed  on  a  certain  day 
and  that  subsequently  the  deceased  was 
killed  as  the  result  of  such  acts,  was 
and  did  amount  to  an  averment  that 
his  death  was  caused  subsequently  on 
the  same  day. 

37.  Mass.— Turns  v.  Com.,  6  Mete. 
224.  Mo.— State  v.  Privitt,  175  Mo.  207, 
75  S.  W.  457;  State  V.  Sundheimer,  93 
Mo.  311,  6  S.  W.  52.  Ore.— State  v. 
Kelly,  41  Ore.  20,  68  Pac.  1.  Pa.— Stout 
v.  Com.,  11  Serg.  &  R.  177.  S.  C— State 
v.  Stewart,  26  S.  C.  125,  1  S.  B.  468. 
Tex.— Caldwell  v.  State,  28  Tex.  App. 
566,   14   S.   W.   122. 

38.  U.  S.— United  States  <o.  Ball,  163 
IT.  S.  662,  16  Sup.  Ct.  1192,  41  L.  ed. 
300.  Cal.— People  v.  Kelly,  6  Cal.  210. 
Ga.— Sutherland  v.  State,  121  Ga.  591, 
49  S.  B'.  781.  la.— State  v.  Rankin,  150 
Iowa  701,  130  N.  W.  732;  State  v.  Stan- 
ley, 33  Iowa  526.  Mass.— Com.  v.  Snell, 
189  Mass.  12,  75  N.  E.  75,  3  L.  R.  A. 
(N.  S.)  1019;  Com.  v.  Robertson,  162 
Mass.  90,  38  N.  B.  25;  Com.  v.  Barker, 
12  Cush.  186.  Mo— State  v.  Long,  209 
Mo.  366,  108  S.  W.  35;  State  v.  Riddle, 
179  Mo.  287,  78  S.  W.  606;  StateJ. 
Privitt,  175  Mo.  207,  75  S.  W.  457; 
State  v.  Sundheimer,  93  Mo.  311, J> 
S.  W.  52;  State  v.  Ward,  74  Mo.  Ei, 
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froof  and  Variance.-— Whether  or  not  it  is  required  that  the  indict- 
inent  set  forth  the  exact  time,  it  is  nevertheless  a  general  rule  that  the 
proof  need  not  strictly  conform  to  the  averments,  it  being  sufficient  if 
it  be  proved  that  the  death  occurred  within  such  time  after  the  in- 
fliction of  the  wound  that  it  can  be  legally  considered  as  a  consequence 
of  the  felony,  and  that  the  death  occurred  prior  to  the  finding  of  the 
indictment.39 


State  v.  Taylor,  21  Mo.  477.  N.  C. 
State  v.  Haney,  67  N.  C.  467.  Okla 
Starr  v.  State,  5  Okla.  Crim.  440,  115 
Pac.  35.6.  Ore.— State  v.  Kelly,  41  Ore. 
20,  68  Pac.  1.  S.  C. — State  v.  Stewart, 
26  S.  C.  125,  1  S.  E.  468;  State  v.  Hug- 
ging, 12  Eich.  402.  Tex.— Cudd  v.  State, 
28  Tex.  App.  124,  12  S.  W.  1010;  Cald- 
well v.  State,  28  Tex.  App.  566,  14 
S.  W.  122;  Hardin  v.  State,  4  Tex.  App. 
355.  Wash. — State  a.  Champoux,  33 
Wash.  339,  74  Pac.  557. 

Compare  State  v.  Kennedy,  8  Bob. 
(La.)  590. 

An  information  for  murder  charging 
that  the  deceased  then  and  there  lan- 
guished, and  languishing  died,  sufficient- 
ly shows  that  deceased  died  within  a 
year  and  a  day  from  the  infliction  of 
the  wounds  mentioned;  and  if  not,  the 
defect  is  cured  where  the  information 
was  filed  only  a  few  days  after  the 
crime  was  committed.  State  v.  Cham- 
poux, 38  Wash.  339,  74  Pac.  557.  See 
also  Eose  v.  Com.,  156  Ky.  817,  162 
S.  W.  107. 

An  information  charging  that  respond- 
ent at  a  specified  time  made  a  felonious 
assault  upon  a  person  named,  and  did 
then  and  there  murder  him,  will  not 
support  a  conviction  for  murder  on 
evidence  that  the  person  assaulted  died 
at  a  later  time.  Chapman  v.  People, 
39  Mich.  357. 

In  State  v.  Luke,  104  Mo.  563,  16 
8.  W.  242,  the  court  said':  "While  it 
is  necessary  to  charge  the  time  of  the 
death  of  the  person  killed,  it  is  held 
sufficient  to  aver  the  date  of  the  as- 
sault, and  that  deceased  then  and  there 
died  therefrom.  The  word  'then'  has 
relation  to  'that'  time,  and  'there'  to 
the  place  previously  stated.  State  v. 
ateeley,  65  Mo.  221;  State  v.  Sun- 
heuner,  93  Mo,  313.  The  charge  that 
the  fatal  blow  was  struck  on  a  specified 
toy,  and  that  deceased  languished  one 
hour  and  then  died,  sufficiently  indi- 
cates the  date  of  the  death." 

An  allegation  that  the  defendant  "in 
the  county  aforesaid,  on  the  25th  day 


of  December,  in,  the  year  of  our  Lord 
eighteen  hundred  and  eighty-two,  with 
force  and  arms,"  etc.,  was  sufficiently 
clear  and  specific  as  to  time.  The 
repetition  of  "then  and  there"  being 
unnecessary.  Thomas  v.  State,  71  Ga. 
44. 

"Instantly"  ia  the  equivalent  of 
"then  and  there,"  and  is  frequently 
used.  Mass. — Com.  v.  Snell,  189  Mass. 
12,  75  N.  E.  75,  3  L.  E.  A.  (ST.  S.)  1019. 
N.  M.— Barrego  v.  Ter.,  8  N.  M.  446, 
46  Pae.  349.  Wash. — Timmerman  v. 
Ter.,  3  Wash.  Ter.  445,  17  Pae.  624. 
But  it  has  been  held  insufficient  in 
the  following  cases:  Mo. — Lester  V. 
State,  9  Mo.  666;  State  v.  Eeakey,  1 
Mo.  App.  3.  N.  0. — State  v.  Morgan, 
85  N.  C.  581.  Eng. — Queen  v.  Brown- 
low,  11  Ad.  &  El.  119,'  113  Eng.  Eeprint 
358. 

"Immediately"  Insufficient. — But  to 

say  that  the  accused  immediately  died 
is  insufficient.  State  v.  Testerman,  68 
Mo.  408;  State  v.  Sides,  64  Mo.  383; 
State  v.  Eeakey,  1  Mo.  App.  3,  62  Mo. 
40. 

39.  Ala.— Shelton  v.  State,  1  Stew 
&  P.  208.  Ia. — Compare  State  v.  Kelly, 
144  N.  W.  993.  Ky.— Vinegar  v.  Com., 
104  Ky.  106,  46  S.  W.  510.  La.— State 
V.  Hobbs,  33  La.  Ann.  226;  State  v.  Wal- 
ters, 16  La.  Ann.  400.  Mich. — Compare 
Chapman  v.  People,  39  Mich.  357.  Mass. 
Benson  v.  Com.,  158  Mass.  164,  33  N.  E. 
384.  Mo.— State  v.  Ward,  74  Mo.  253. 
Mont. — State  v.  Vanella,  40  Mont.  326, 
106  Pac.  364;  State  v.  Powers,  39  Mont, 
259,  102  Pac.  583.  N.  Y.— People  v. 
Jackson,  111  N.  Y.  362,  19  N.  E.  54. 
N.  C— State  v.  Pate,  121  N.  C.  659,  28 
S.  E.  354;,  State  v.  Haney,  67  N.  C.  467; 
State  v.  Baker,  46  N.  C.  267;  State  v. 
Otrell,  12  N.  C.  139,  17  Am.  Dec.  563. 
Ohio. — State*.  Martin,  9  Ohio  Dec.  778. 
Pa.— Com.  to.  Major,  198  Pa.  290,  47 
Atl.  741,  82  Am.  St.  Eep.  803.  S.  O. 
State  v.  Eeeder,  72  S.  C.  223,  51  S.  E. 
702.  Tex.— O 'Connell  v.  State,  18  Tex. 
343;  Eidge  v.  State,  61  Tex.  Crim.  214, 
134  S.  W.  732;  Eeddick  v.  State  (Tex, 
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C.  Averments  as  to  Place.  —  The  indictment  should  connect  every 
material  fact  with  the  venue,40  but  the  allegation  of  place  is  necessary- 
only  for  the  purpose  of  fixing  the  venue.    It  has  no  relation  to  the 


(Mm.),  47  S.  W.  993;  Foster  v.  State 
(Tex.  Crim.),  45  S.  W.  803;  Cudd  v. 
State,  28  Tex.  App.  124,  12  S.  W.  1010; 
Powell  v.  State,  5  Tex.  App.  234,  242. 
Va. — Livingston  v.  Com.,  14  Gratt.  592. 
Wash. — State  v.  Anderson,  30  Wash.  14, 
70  Pae.  104. 

In  Com.  v.  Robertson,  162  Mass.  90, 
38  N.  B.  25,  Knowlton,  J.,  delivering 
the  opinion  of  the  court,  said:  "The 
important  fact  which  must  appear  in 
the  indictment  is  that  the  death  oc- 
curred within  a  year  and  a  day  after 
the  assault  which  caused  it.  Any  more 
particular  statement  of  the  time  must 
be  regarded  as  an  immaterial  allegation 
which  need  not  be  proved  as  made." 

Proof  of  the  homicide  the  day  pre- 
vious to  that  charged  presents  an  im- 
material variance.  James  v.  State  (Tex. 
Crim.),  163  S.  W.  61. 

Where  an  indictment  charges  a  killing 
on  a  day  named,  it  may  be  shown  at 
the  trial  that  the  deceased  was  shot 
on  the  day  named  in  the  indictment, 
and  that  he  died  of  his  wound  four 
days  after.  Com.  v.  Major,  198  Pa. 
290,  47  Atl.  741,  82  Am.  St.  Rep.  803. 

Where  an  indictment  charged  that 
the  blow  was  given  on  the  27th  of  De- 
cember and  the  deceased  then  and 
there  instantly  died,  and  the  evidence 
was  that  he  lived  for  twenty  days  after 
receiving  the  blow,  and  then  died,  it 
was  held  that  the  variance  was  not 
material.    State  v.  Baker,  46  N.  C.  267. 

Where  an  indictment  for  murdei 
charged  the  killing  to  have  taken  place 
December  5,  1896,  and  the  evidence 
showed  that,  while  the  deceased  was 
wounded  on  that  day,  he  died  three 
days  thereafter  and  before  the  bill  of 
indictment  was  found,  the  variance  was 
not  fatal.  State  v.  Pate,  121  N.  C.  659, 
28   S.  E.   354. 

In  Cudd  v.  State,  28  Tex.  App.  124, 
12  S.  W.  1010,  the  court  said:  "In 
the  early  case  of  O'Connell  v.  The 
State,  our  Supreme  Court  says:  'There 
is  no  precedent  or  authority  for  any 
such  distinction  as  that  sought  to  be 
maintained  by  the  counsel  for  the  ap- 
pellant, that  the  homicide  may  be 
proved  to  have  been  committed  before, 
but  not  after,  the  time  charged  in  the 
indictment,  as  applicable  to  such  a  case. 
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The  time  of  the  commission  of  the  of- 
fense laid  in  the  indictment  is  not  mate- 
rial, and  does  not  confine  the  proof 
within  the  limits  of  that  period;  the 
indictment  will  be  satisfied  by  proof  of 
the  offense  on  any  day  anterior  to  the 
finding.  Whart.  Am.  Cr.  Law,  220,'  18 
Tex.  366.  Mr.  Bishop  says:  'In  general 
the  proof  of  the  offense  need  not  cor- 
respond in  the  day  of  the  month  and 
year  with  the  allegations.  Any  day  be- 
fore' or  after  within  the  statutes  of 
limitations  and  before  the  bringing  of 
the  prosecution  will  suffice.'  I  Bish. 
Crim.  Proc,  3  ed.,  sec.  400;  Willson's 
Criminal  Statutes,  see.  1049;  Lucas  v. 
State,  27  Texas  Ot.  App.,  322.  In  this 
case  the  deceased  died  on  the  eighth 
day  after  the  26th  day  of  August.  The 
indictment,  however,  was  not  found, 
presented,  and  filed  in  court  until  the 
11th  day  of  the  following  December. 
It  was  not  error  to  admit  the  evidence, 
and  the  evidence  created  no  material 
variance  between  the  allegation  and 
proof. ' ' 

40.  Cal. — People  v.  Eobinson,  17  Gal 
363;  People  v.  Coleman,  10  Cal.  334; 
People  v.  Cox,  9  Cal.  32;  People  v.  Wal- 
lace, 9  Cal.  30.  Fla  — Smith  v.  State, 
42  Pla.  236,  27  So.  868.  Ga.— Studstill 
v.  State.  7  Ga.  2.  Ill^Jaekson  v.  Peo- 
ple, 18  111.  269.  Ind.— Cluck  v.  State, 
40  Ind.  263.  La. — State  v.  Kennedy,  8 
Bob.  590.  Me.— State  v.  Wagner,  61 
Me.  178.  Miss.— Biggs  v.  State,  26  Misa, 
51.  Mo.— State  i>.  Sundheimer,  93  Mo, 
311,  6  S.  W.  52;  State  <e.  Waller,  88.  Mo. 
402;  Lester  v.  State,  9  Mo.  666.  N.  O. 
State  v.  Lamon,  10  N.  C.  175;  State  v. 
Adams,  3  N.  C.  21. 

See  the  titles  "Indictment  and  In- 
formation;" "Venue." 

For  examples  of  proper  averments 
as  to  place  see:  U.  S. — St.  Clair  V. 
United  States,  154  U.  8.  134,  14  Sup. 
Ct.  1002,  38  L.  ed.  936.  Ala.— Burton 
v.  State,  141  Ala.  32,  37  So.  435.  Mass. 
Com.  v.  Howard,  205  Mass.  128,  91  «• 
E.  397.  N.  O.— State  v.  Lamon,  10  N.  O. 
175.  Tex.— Caldwell  v.  State,  28  Tex. 
App.  566,  14  S.  W.'  122.    , 

An  indictment  charging  defendant 
with  committing  the  crime  of  mu™e^ 
by  inflicting  upon  S.  in  Washington 
county  in  Minnesota,  a  stab  or  wound, 
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fact  and  constitutes  no  part  of  the  description  of  the  offense.41  In 
the  United  States  it  has  been  generally  held  that  an  indictment  is 
sufficient  which  avers  the  commission  of  the  offense  in  the  jurisdiction 
of  the  court  without  specification  of  the  particular  locality,42  and 
especially  is  this  true  when  the  homicide  was  committed  on  the  high 
seas  or  other  navigable  waters,  for  in  such  cases  it  is  necessary  to 
allege  only  that  the  offense  was  committed  within  the  jurisdiction  of 


of  which,  upon  the  same  day,  said  S. 
died  in  the  county  of  Pierce,  and  the 
state  of  Wisconsin,  charged  the  commis 
sion  of  the  offense  in  the  county  of 
Washington.  State  v.  Gessert,  21  Minn. 
369. 

"At"  is  held  to  be  synonymous  with 
"in"  in  an  indictment  charging  the 
homicide  to  have  been  committed  "at 
the  parish  of  0 — ."  State  v.  Smith, 
38  La.  Ann.  301. 

41.  Lanekton  v.  United  States,  18 
App.  Cas.  (D.  C.)   348. 

Under  the  early  practice  in  England 
the  averment  of  the  particular  hamlet, 
township  or  place  in  the  county  was 
important  because  in  the  early  days  of 
jury  trial  the  jurors  for  reasons  direct- 
ly opposed  to  those  controlling  the  mod- 
em practice  were  always  summoned 
from  the  vicinage.  But  in  and  before 
the  time  of  Blackstone  the  allegation 
of  the  particular  township  or  place  had 
heeome  immaterial,  provided  the  place 
was  within  the  jurisdiction  of  the 
court.    4  Black.  Com.  306. 

42.  TJ.  S. — Anderson  v.  United  States, 
170  TJ.  S.  481,  18  Sup.  Ct.  689,  42  L. 
ed.  1116;  Ledbetter  v.  United  States, 
170  TJ.  S.  606,  18  Sup.  Ct.  774,  42  L. 
ed.  1162.  Ala.— Noles  v.  State,  24  Ala. 
672.  Cal.— People  v.  Robinson,  17  Cal. 
363.  D.  C— Lanekton  v.  United  States, 
18  App.  Cas.  348.  Ga.— Walker  v.  State, 
141  Ga.  525,  81  S.  E.  442;  Studstill  v 
State,  7  Ga.  2.  111.— People  v.  Stass- 
heim,  228  m.  581,  81  N.  B.  1129.  La, 
State  v.  Jones,  38  La.  Ann.  792;  State 
*■  Shay,  30  La.  Ann.  114.  Miss.— Cole- 
man v.  State,  83  Miss.  290,  35  So.  937, 
M  L.  E.  A.  807.  N.  0.— State  v.  La- 
mon,  10  ST.  O.  175. 

But  while  under  the  ruling  of  the 
wherson  ease,  it  is  unnecessary  to  al- 
lege the  place  of  the  death  of  the 
Party  slain  where  the  indictment  is 
found  in  the  county  where  the  mortal 
stroke  was  inflicted,  it  is  necessary  to 
auege  and  prove  the  place  of  the 
stroke,  even  though  the  prosecution  be 
commenced  in  the  county  of  death,  for 


the  stroke  in  such  cases  must  be  laid 
with  particulars  of  time  and  place  in 
order  to  enable  the  accused  to  prepare 
his  defense.  Smith  v.  State,  42  Bla. 
236,  27  So.  868. 

Where  an  indictment  for  murder  fails 
to  allege  in  what  county  the  murder 
was  committed,  it  is  considered  as 
charged  that  it  was  committed  within 
the  local  limits  of  the  jurisdiction  of 
the  court  in  which  the  grand  jury  was 
impaneled.  Brassfield  v.  State,  55  Ark. 
556,   18   S.  W.   1040. 

Legislature  May  Dispense  With  Neces- 
sity for  Alleging  Place. — Noles  v.  State, 
24  Ala.  672. 

Failure  To  State  County. — An  indict- 
ment which  alleges  the  infliction  of 
mortal  wounds  in  a  county  of  the 
state,  and  that  the  party  wounded  died 
of  such  wounds  within  a  year  and  a 
day  of  their  infliction,  but  does  not 
state  in  what  county  and  state  the 
death  occurred,  is  sufficient  under  the 
laws  of  Florida.  Roberson  v.  State, 
42  Fla.  212,  28  So.  427. 

Commission  Within  the  Parish  and 
Jurisdiction  of  the  Court. — The  place 
where  an  alleged  murder  was  committed 
is  set  forth  with  sufficient  certainty, 
when  the  indictment  gives  the  name  of 
the  parish  in  which  the  killing  is 
charged  to  have  been  done,  and  states 
that  it  took  place  within  the  jurisdic- 
tion of  the  court  before  whom  the  ac- 
cused is  tried.  State  v.  Shay,  30  La. 
Ann.  114. 

Venue  as  Laid  in  Caption. — Where  an 
indictment  began  "State  of  Georgia, 
Campbell  County,"  and  no  other  coun- 
ty was  mentioned,  a  subsequent  al- 
legation that  the  crime  was  committed 
"in  the  county  aforesaid,"  sufficiently 
stated  the  venue.  Thomas  v.  State,  71 
Ga.  44.  But  if  the  place  is  named  in 
the  caption  only,  the  indictment  is  in- 
sufficient.   State  v.  Adams,  1  N.  C.  21. 

An  averment  of  place  in  the  con- 
clusion of  the  indictment  will  not  cure 
its  absence  in  the  charge.  State  v. 
Kennedy,  8  Bob.  (La.)  590. 

Vol.  XI 


£86 


nomicwt 


the  court  and  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  out  of  the  jurisdiction  of  any  particular  state  and 
on  board  an  American  vessel.43 

The  words  "then  and  there"  are  often  used  in  connection  with  a 
description  of  the  offense  with  reference  to  a  place  previously  men- 
tioned." 

Place  of  Death.  —  In  some  jurisdictions45  the  place  where  the  deceased 


The  averment  of  the  place  of  death 

will  not  supply  the  absence  of  averment 
of  the  locus  delicti.  Smith  v.  State,  42 
Fla.  236,  27  So.  868. 

On  motion  in  arrest,  it  will  he  pre- 
sumed the  place  of  the  crime  was  proved 
to  have  been  within  the  jurisdiction. 
Thetstone  v.  State,  32  Ark.  179. 

43.  Anderson  v.  United  States,  170 
'CJ.  S.  481,  18  Sup.  Ct.  ■  689,  42  L.  ed. 
1116;  St.  Clair  v.  United  States,  154 
U.  S.  134,  14  Sup.  Ct.  1002,  38  L.  ed. 
936;  United  States  V.  Holtzhauer,  40 
Fed.  76. 

Section  5344  of  the  U.  S.  Rev.  St. 
.provides  that  "every  eaptain  .  .  . 
by  whose  misconduct  .  .  .  the  life  of 
any  person  is'destroyed  shall  be  deemed 
guilty  of  manslaughter."  This  section 
is  silent  as  to  the  place  where  the 
offense  must  be  committed  in  order  to 
confer  jurisdiction  upon  the  federal 
courts,  consequently  it  is  not  necessary 
that  an  indictment  charging  an  offense 
under  this  statute  should  contain  an 
allegation  showing  the  offense  to  be 
within  the  exclusive  jurisdiction  of  the 
United  States,  or  on  the  .high  seas,  and 
outside  the  jurisdiction  of  any  state. 
United  States  v.  Holtzhauer,  40  Fed. 
76.  An  indictment  against  a  captain 
of  a  steamboat  under  this  section, 
which  alleges  that  the  steamboat  was 
at  the  time  navigating  the  Chesapeake 
bay  b'etween  Baltimore  and  Annapolis; 
in  substance  alleges  that  the  steam- 
boat was  being  used  on  the  navigable 
waters  of  the  United  States.  United 
States  v.  Beacham,  29  Fed'.  284. 

In  an  indictment  for  murder  on  board 
a  vessel,  it  is  not  necessary  to  allege 
the  nationality  of  the  vessel  or  negative 
a  possible  foreign  nationality.  United 
States  v.  Demarchi,  5  Blatchf.  84,  25 
Fed.  Oas.  No.  14,944. 

44.  XJ.  S.— United  States  v.  Ball,  163 
U.  S.  662,  16  Sup.  Ct.  1192,  41  L.  ed. 
300.  la.— State  v.  Eankin,  150  Iowa 
701,  130  N.  W.  732.  Mass.— Turns  n 
Com.,  6  Mete.  224.    Mo.— State  v.  Eid- 
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die,  179  Mo.  287,  78  S.  W.  606;  State 
v.  Privitt,  175  Mo.  207,  75  S.  W.  457; 
State  v.  Sundheimer,  93  Mo.  311,  6 
S.  W.  52.  Okla— Starr  v.  State,  5  Okla. 
Crim.  440,  115  Pac.  356.  Ore.— State 
v.  Kelly,  41  Ore.  20,  68  Pac.  1.  S.  C. 
State  v.  Blakeney,  33  S.  C.  Ill,  11  S.  E. 
637;  State  v.  Stewart,  26  S.  C.  125,  1 
S.  E.  468.  Tex.— Caldwell  v.  State,  28 
Tex.  App.  566,  14  S.  W.  122.  Eng— Eex 
r.  Hargrave,  5  Car.  &  P.  170,  24  E.  C.  L. 
509. 

In  an  indictment  for  murder  with  an 
axe,  the  time  and  place  of  the  offense 
having  been  once  sufficiently  alleged,  it 
is  unnecessary  to  aver  that  the  defend- 
ant did  "then  and  there"  strike  and 
give  a  mortal  blow,  etc.  Com.  v.  Barker, 

12  Cush.  (Mass.)  186. 

Where  the  indictment  clearly  charged 
the  crime  of  killing  to  have  been  com- 
mitted in  a  certain  county,  and  the 
descriptive  allegations  were  pleaded  in 
the  same  connection,  it  was  not  neces- 
sary to  again  state  that  the  acts  con- 
stituting the  crime  were  then  and  there 
committed.  la.— State  r.  Eankin,  150 
Iowa  701,  130  1ST.  "W.  732.  Mass.— Com. 
v.  Howard,  205  Mass.  128,  91  N.  E.  397. 
N.  C— State  v.  Cherry,  7  N.  C.  7. 

45.  TJ.  S. — Ball  v.  United  States,  MO 
U.  S.  118,  11  Sup.  Ct.  761,  35  L.  ed. 
377.  Oal. — People  v.  Coleman,  10  Cal. 
334;  People  v.  Cox,  9  Cal.  32;  People 
v.  Wallace,  9  Cal.  30;  People  v.  Aro,<5 
Cal.  207,  65  Am.  Dee.  503.  Ind.— Turpin 
v.  State,  80  Ind.  148.  Ia.-Nash  « 
State,  2  Greene  286.  La.— State  v.  Cum- 
mings,  5  La.  Ann.  330;  State  ?.  Ken- 
nedy. 8  Eob.  390.  Miss.-Riggs  «. 
State,  26  Miss.  51;  Stoughton  v.  State, 

13  Smed.  &  M.  255.  Mo.-State  «. 
Sundheimer,  93  Mo.  311,  8  8.  W .52, 
State  p.  Ma'yfield,  66  Mo.  125;  State  J 
Lakey,  65  Mo.  217.  W.  C-State  ». 
Haney  67  N.  O.  467;  State*  Omg, 
12  N  C.  139,  17  Am  Dec.  563.  &  £ 
State  v.  Blakeney,  33  S.  O.  Ill,  "  &  *; 
637;  State  v.  Coleman,  17  S  C.  *M, 
State   v.   Toomer,   Cheves   106.     HP* 
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died  must  be  stated  in  the  indictment ;  in  others  this  is  unnecessary.48 
D.    Averments  as  to  Means.47  —  In  some  jurisdictions  it  is  es- 


Riley  v.  State,  9  Humph.  646.  Va. 
Com.  v.  Linton,  2  Va.  Cas.  205. 

In  South  Carolina  the  omission  to 
state  the  place  of  death  cannot  be 
cured  by  amendment.  State  v.  Blake- 
ney,  33  S.'  C.  Ill,  11  S.  E.  637. 

In  State  v.  Cummings,  5  La.  Ann. 
330,  the  court  said:  "Every  writer  upon 
pleadings  in  criminal  cases  states  that 
the  place  of  the  death,  in  a  prosecution 
for  homicide,  must  be  stated.  All  the 
forms  given  in  books  of  practice  set 
forth  the  place  of  the  death;  and  all 
the  adjudicated  eases,  in  which  a  ques- 
tion as  to  the  necessity  of  stating  the 
place  of  the  death  in  the  indictment 
has  been  raised,  require  it  to  be  stated. 

Among  the  obvious  reasons  rendering 
it  necessary  to  state  the  place  of  the 
death,  it  is  necessary  to  enable  the  ac- 
cused to  defend  himself  by  showing,  if 
possible,  that  no  death  occurred  at  the 
place  indicated,  or  that  another  per- 
son than  the  one  to  whom  he  gave  the 
blow  died  there,  or  that  the  one  to 
whom  he  gave  the  blow  died  from  an- 
other cause."  And  see  also  State  v. 
Kennedy,  8  Bob.  (La.)  590. 

Where  an  indictment  for  murder  in 
the  first  degree  alleged,  among  other 
things,  that  the  defendant  inflicted  a 
mortal  wound  upon  the  body  of  the 
deceased  at  Allen  county,  in  this  state, 
at  a  date  named  of  which  mortal  wound 
he  then  and  there  died,  the  indictment 
is  not  subject  to  the  objection  that  it 
does  not  allege  in  what  county  the  de- 
ceased died.  Davidson  v.  State,  135  Ind. 
254,  34  N.  E.  972. 

An  information  charging  that  respond- 
ent at  a  specified  place  made  a  felonious 
assault  upon  a  person  named,  and  did 
then  and  there  murder  him,  will  not 
support  a  conviction  for  murder  on  evi- 
dence that  the  person  assaulted  died  at 
another  place.  Chapman  v.  People,  39 
Mich.  357.. 

For  examples  of  sufficient  description 
of  the  place  of  the  death,  see  the  fol- 
lowing cases:  Coleman  v.  State,  83 
Miss.  290,  35  So.  937,  64  L.  E.  A.  807; 
State  tf.Sundheimer,  93  Mo.  311,  6  S. 
W.  52. 

.  Allegation  by  Reference.— Where  the 

indictment  has  alleged  the  locus  delicti. 
the  allegation  that  the  victim  then  and 
there  did  die  is  a  sufficient,  allegation 


of  the  place  of  death,  the  words  "then 
and  there"  being  a  reference  back  to 
the  place  of  the  crime.  U.  S. — Ball  v. 
United  States,  163  U.  S.  662,  16  Sup. 
Ct.  1192,  41  L.  ed.  300.  111.— Palmer 
v.  People,  138  111.  356,  28  N.  E.  130, 
32  Am.  St.  Eep.  146.  Ind. — Davidson 
v.  State,  135  Ind.  254.  34  1ST.  E.  «72; 
Turpin  v.  State,  80  Ind.  148.  La. — State 
v.  Kennedy,  8  Rob.  '590.  Mass. — Com. 
v.  Snell,  189  Mass.  12,  75  N.  E.  75, 
3  L.  E.  A.  (N.  S.)  1019;  Com.  v.  Robert- 
son, 162  Mass.  90,  38  N.  E.  25.  Miss. 
Eiggs  v.  State,  26  Miss.  51.  Mo. — State 
v.  Steeley,  65  Mo.  218,  27  Am.  Rep. 
271.  Okla.— Starr  v.  State,  5  Okla. 
Crim.  440,  115  Pae.  356.  S.  C— State 
v.  Blakeney,  33  S.  C.  Ill,  11  S.  E. 
637. 

Where  the  indictment  charges  the  in- 
fliction, of  a  mortal  wound  from  which 
the  victim  instantly  died,  without  using 
the  words  "then  and  there,"  the  in- 
dictment sufficiently  charges  the  place 
of  death.  Hardin  v.  State,  4  Tex.  App. 
355.  But  compare  State  v.  Lakey,  65 
Mo.  217;  State  v.  Testerman,  68  Mo. 
408;  Lester  v.  State,  9  Mo.  666. 

46.  Ark.— Brassfield  v.  State,  55 
Ark.  556,  18  S.  W.  1040.  Fla.— Mathis 
v.  State,  45  Ela.  46,  34  So.  287;  Robor- 
son  v.  State,  42  Fla.  212,  28  So.  427. 
Ga. — Roach  v.  State,  34  Ga.  78.  Kan. 
State  v.  Bowen,  16  Kan.  475.  Okla. 
Albright  v.  Ter.,  11  Okla.  497,  69  Pac. 
789;  Loyd  v.  State,  6  Okla.  Crim.  76, 
116  Pae.  959.  Wash.— State  v.  Baldwin, 
15  Wash.  15,  45  Pac.  650. 

Under  the  Montana  practice,  having 
properly  laid  the  jurisdiction  of  the  of- 
fense in  the  county  where  the  fatal 
shot  was  fired,  it  was  unnecessary  to 
allege  where  the  deceased  died,  and  an 
allegation  that  he  died  in  a  certain 
county  may  be  disregarded  as  surplus- 
age. State  v.  Crean,  43  Mont.  47,  114 
Pac.  603. 

It  is  not  necessary  to  prove  the  al- 
legation of  the  place  of  death  as  laid. 
Kirkh'am  v.  People,  170  111.  9,  48  N.  E. 
465.  Compare  Chapman  v.  People,  39 
Mich.  357.  But  proof  of  the  killing  in 
another  county  amounts  to  a  material 
varianee.  Parker  v.  Com.,  12  Bush 
(Ky.)    191. 

47.  For  cases  containing  a  proper  de- 
scription of  the  means  used  or  the  man- 
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sentially  necessary  to  set  forth  particularly  the  manner48  of  the  doath 
and  the  means  by  which  it  was  effected;49  while  in  others  no  such 
allegation  is  necessary.50  But  in  stating  the  facts  which  constitute 
the  offense  no  technical  terms  are  required,  and  an  averment  of  the 


ner  of  committing  the  crime,  see  the 
following:  TJ.  S. — United  States  ». 
Holmes,  1  Wall.  Jr.  1,  26  Fed.  Cas. 
Wo.  15,383.  Ala.— Eedd  v.  State,  69 
Ala.  255.  Cal. — People  v.  Steventon,  9 
Cal.  273.  D.  C — Hamilton  v.  United 
States,  26  App.  Cas.  382.  Fla.— Thomas 
v.  State,  58  Fla.  122,  51  So.  410.  Idaho. 
State  v.  Squires,  15  Idaho  545,  98  Pac. 
413;  State  v.  Sly,  11  Idaho  110,  80  Pae. 
1125.  Ind.— Powers  v.  State,  80  Ind. 
77;  Meiers  v.  State,  56  Ind.  336;  West 
V.  State,  48  Ind.  483;  Willey  v.  State, 
46  Ind.  363.  Mo.— State  v.  Linn,  223 
Mo.  98,  122  S.  W.  679;  State  v.  Privitt, 
175  Mo.  207,  75  S.  W.  457.  Ohio.— Sut- 
cliffe  v.  State,  18  Ohio  469,  51  Am. 
Dee.  459.  Tex. — Peterson  v.  State,  12 
Tex.  App.  650;  Dwyer  v.  State,  12  Tex. 
App.  535.  Va. — Johnson  v.  Com.,  Ill 
Va.  877,  69  S.  E.  1104.  Wash.— State 
v.  Regan,  8  Wash.  506,  36  Pac.  472. 

48.  Fla.— Michael  v.  State,  40  Fla. 
265,  23  So.  944;  Adams  V.  State,  28  Fla. 
511,  10  So.  106.  Mo. — State  v.  Jones, 
20  Mo.  58;  State  v.  Eeakey,  1  Mo. 
App.  3.  N.  Y—  People  v.  Quimby,  99 
N.  Y.  Supp.  330.  Okla. — Clark  v.  State, 
6  Okla.  Crim.  100,  116  Pac.  200. 

An  indictment  that  the  defendant  did 
kill  the  deceased  "by  strangulation,  in 
this,  to-wit,  that  he  choked  her  to 
death,"  is  sufficiently  definite  as  to 
the  description  of  the  means  employed. 
Eedd  v.  State,  69  Ala.  255. 

49.  Ala. — Gaines  v.  State,  146  Ala. 
16,  41  So.  865.  Fla.— Michael  v.  State, 
40  Fla.  265,  23  So.  944;  Adams  v.  State, 
28  Fla.  511,  10  So.  106.  Idaho.— State 
v.  Sly,  11  Idaho  110,  80  Pac.  1125.  HI. 
People  v.  Lukoszus,  242  111.  101,  89  N. 
E.  749.  Ind.— Bruner  v.  State,  58  Ind. 
159.  Ky.— Com.  v.  M'Crory,  3  Ky.  L, 
Eep.  241;  White  V.  Com.,  9  Bush  178. 
Minn.— State  v.  Lowe,  66  Minn.  296,  68 
N.  W.  1094.  Mo.— State  v.  Wilson,  172 
Mo.  420,  72  S.  W.  696;  State  v.  Furger- 
son,  152  Mo.  92,  53  S.  W.  427;  State  V. 
Jones,  20  Mo.  58;  State  v.  Eeakey,  1 
Mo.  App.  3,  62  Mo.  40.  S.  O.— State 
v.  Jenkins,  14  Eich.  L.  215,  94  Am.  Dec. 
132.  Tex.— Cobletz  v.  State,  36  Tex. 
353;  Burt  v.  State,  38  Tex.  Crim.  397, 
40  S.  W.  1000,  43  S.  W.  344,  39  L.  E.  A. 
305,  330;  Harris  v.  State,  37  Tex.  Crim. 
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441,  36  S.  W.  88;  Mathis  v.  State,  34 
Tex.  Crim.  39,  28  S.  W.  817;  Cudd  v. 
State,  28  Tex.  App.  124,  12  S.  W.  1010- 
Drye  v.  State,  14  Tex.  App.  185. 

Homicide  in  procuring  abortion,  see 

infra,  I,  F. 

Where  it  is  alleged  that  the  defend- 
ants with  a  dangerous  weapon  struck 
and  beat,  giving  mortal  wounds  of 
which  the  person  died,  it  is  unneces- 
sary to  add  the  words  "by  the  stroke 
or  strokes  aforesaid."  State  v.  Con- 
ley,  39  Me.  78. 

50.  Ariz.— Marquez  v.  Ter.,  13  Ariz. 
135,  108  Pac.  258;  Molina  v.  Ter.,  12 
Ariz.  14,  95  Pae.  102.  Cal.— Matter  of 
Hughes,  159  Cal.  360,  113  Pae.  684; 
People  v.  Hyndman,  99  Cal.  1,  33  Pac. 
782;  People  v.  Hong  Ah  Duck,  61  Cal. 
387;  People  v.  Weaver,  47  Cal.  106; 
People  v.  Cronin,  34  Cal.  191;  People 
v.  King,  27  Cal.  507,  87  Am.  Dee.-  95. 
Qa.— Hall  v.  State,  133  Ga.  177,  65  S.  B. 
400.  Ida. — State  v.  Squires,  15  Idaho 
545,  98  Pac.  413.  Ind— Littell  v.  State, ' 
133  Ind.  577,  33  N.  E.  417.  La.— State 
v.  Munston,  35  La.  Ann.  888;  State  v. 
Granville,  34  La.  Ann.  1088;  State  v. 
Bartley,  34  La.  Ann.  147;  State  v.  Shay, 
30  La.  Ann.  114.  Me. — State  v.  Moris- 
sey,  70  Me.  401;  State  v.  Verrill,  54  Me. 
408.  Mass. — Com.  v.  Jordan,  207  Mass. 
259,  93  N.  E.  809.  Mich.— People  t>. 
Bemis,  51  Mich.  422,  16  N.  W.  794.  Miss. 
Neweomb  v.  State,  37  Miss.  383.  Mo. 
State  v.  Luke,  104  Mo.  563,  16  S.  W. 
242.  Mont. — State  e.  Nielson,  38  Mont. 
451,  100  Pac'  229;  State  v.  Hayes,  38 
Mont.  219,  99  Pac.  434;  State  v.  Mc- 
Gowan,  36  Mont.  422,  93  Pae.  552. 
N.  J.— Graves  v.  State,  45  N.  J.  L.  347, 
46  Am.  Eep.  778.  'N.  O.— State  v.  Pate, 
121  N".  C.  659,  28  S.  E.  354  (manner 
of  killing) ;  State  ».  Brown,  106  N.  0. 
645,  10  S.  E.  870;  State  *.  Moore,  104 
N.  C.  743,  10  S.  E.  183.  Ohio.— Lind- 
sey  v.  State,  69  Ohio  St.  215,  69  N.  E. 
126;  Williams  v.  State,  35  Ohio  St.  175; 
State  v.  Barker,  28  Ohio  St.  583;  Wolf 
v.  State,  19  Ohio  St.  348;  Knapp  v. 
State,  4  Ohio  C.  C.  (N.  S.)  184,  1? 
Ohio  C.  D.  571.  Pa.— Com.  v.  Buccien, 
153  Pa.  535,  26  Atl.  228;  Volkavitch 
V.  Com.,  12  Atl.  84;  Goersen  V.  Com.,  99 
Pa.  388;  Campbell  ts.  Com.,  84  Pa.  187. 
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manner  and  means  by  which  the  deceased  came  to  his  death  in  concise 
and  ordinary  language  and  in  such  a  way  as  to  enable  a  person  of 
common  understanding  to  know  what  was  intended  is  sufficient.61 

Where  the  instrument  is  described,  a  general  description  will  be 
sufficient,  great  particularity  not  being  required.52  It  is  not  necessary 
to  allege  that  the  weapon  was  a  dangerous  weapon,53  unless  the  words 


Tenn. — Alexander  v.  State,  3  Heisk.  475. 
Va. — Gibson  v.  Com.,  4  Va.  (2  Va.  Cas.) 
111.  W.  Va— State  v.  Smith,  24  W.  Va. 
814;  State  V.  Schnelle,  24  W.  Va.  767. 
Wis.— State  v.  Sloan,  65  "Wis.  647,  27 
N.  W.  616;  Chase  v.  State,  50  Wis.  510, 
7  N.  W.  376;  Rowan  v.  State,  30  Wis. 
129,  11  Am.  Eep.  559.  Wyo.— Gustav- 
enson  v.  State,  10  Wyo.  300,  68  Pae. 
1006. 

In  charging  a  person  with  killing 
another  by  choking  and  beating,  it  is 
not  necessary  to  aver  the'  means  used, 
whether  with  the  hands  or  some  in- 
strument. Walker  v.  State,  141  Ga.  525, 
81  S.  E.  442. 

51.  Green  v.  State,  71  Ark.  150,  71 
S.  W.  665;  Michael  v.  State,  40  Fla. 
265,  23  So.  944;  Adams  v.  State,  28 
Fla.  511,  10  So.  106.  See  State  v.  Rob- 
ertson, 178  Mo.  496,  77  S.  W.  528. 

An  indictment  is  not  invalid  because 
it  charged  that  fn~e  killing  was  done  by 
shooting  him  with  a  gum,  instead  of  a 
gun.  Simmons  v.  State,  158  Ala.  8,  48 
So.  606. 

In  an  information  the  language, 
"then  and  there  .  .  .  did  make  an 
assault  upon  one  William  P.  Wilcox 
with  a  certain  pistol  loaded  with  gun- 
powder and  one  leaden  bullet  and  then 
and  there  him  .  .  .  did  shoot,"  in 
effect  charges  both  the  assault  and  the 
shooting  to  have  been  done  with  a  pis- 
tol loaded  as  described.  McVey  v. 
State,  57, Neb.  471,  77  ST.  W.  1111. 

52.  Ga.— Bowens  v.  State,  106  Ga. 
760,  32  S.  E.  666;  Thomas  v.  State,  71 
Ga.  44.  Ind.— Willey  v.  State,  46  Ind. 
363.  la.— State  v.  Shepard,  10  Iowa 
126.  Ky.— Jeffries  v.  Com.,  8  Ky.  L. 
Eep.  276,  1  S.  W.  442.  N.  C— State 
».  Smith,  61  1ST.  C.  340.  Okla.— John- 
son e.  State,  1  Okla.  Crim.  321,  97  Pac. 
1059.  Tex.— Drye  v.  State,  14  Tex. 
App.  185.  •  v 

An  indictment  charging  murder  by 
the  defendant  stabbing  the  person  killed 

with  a  certain  knife  and  with  other 
sharp  instruments  to  the  grand  jury 
unknown,"  is  not  subject  to  demurrer 
on  the  ground  that  "this  allegation  is 
too  general  to  put  the  defendant  upon 


proper  notice  as  to  what  instrument  is 
alleged  to  have  been  used  by  him,"  or 
on  the  ground  that  such  allegations  are 
too  indefinite  in  that  the  weapon  that 
is  alleged  to  have  been  used  is  not 
particularly  set  forth.  Hall  V.  State, 
133  Ga.  177,  65  S.  E.  400. 

The  indictment  charged  the  murder 
to  have  been  committed  with  a  "bludg- 
eon." The  testimony  left  it  in  doubt 
as  to  whether  death  was  produced  by  a 
blow  with  a  bolt  or  club.  The  court 
properly  instructed  the  jury  that  if  the 
death  was  produced  with  a  blow  with 
a  bludgeon,  bolt  or  club,  it  would  be 
sufficient  as  to  the  manner  of  produc- 
ing death.  Long  v.  State,  23  Neb.  33, 
36  N.  W.  310. 

An  information  charging  defendant 
with  killing  another  "with  an  iron  in- 
strument, then  and  there  a  deadly 
weapon,"  though  general  in  its  descrip- 
tion of  the  weapon,  is  good  against  an 
objection  made  after  verdict.  State  V. 
Anderson,  30  Wash.  14,  70  Pac.  104. 
But  an  indictment  charging  homicide 
"with  a  deadly  weapon,  to-wit,  a  cer- 
tain stick,"  is  insufficient.  State  17. 
Porter,  101  N.  C.  713,  7  S.  E.  902. 

Where  an  indictment  for  murder  al- 
leges that  the  wounds  that  caused  death 
were  inflicted  with  "a  piece  of  two- 
inch  plank,"  or  "an  axe  handle,"  it 
is  not  necessary  to  give  their  size, 
weight  or  dimensions.  Johnson  v.  State, 
1  Okla.  Crim.  321,  97  Pac.  1059. 

Where  the  crime  is  alleged  to  have 
been  committed  by  shooting,  the  par- 
ticular kind  of  firearm  used  heed  not 
be  alleged.  Ind. — Dukes  v.  State,  11 
Ind.  557,  71  Am.  Dec.  370.  Ky— Blank- 
enship  v.  Com.,  23  Ky.  L.  Rep.  1995, 
66  S.  W.  994.  Nev. — State  v.  McLane, 
15  Nev.  345.  Tenn. — McCommon  v. 
State,  168  S.  W.  581.  Wash.— See  State 
v.  Bridgham,  51  Wash.  18,  97  Pac. 
1096. 

53.  Fla.— Lindsey  v.  State,  53  Fla. 
56,  43  So.  87;  Pyke  v.  State,  47  Fla. 
93,  36  So.  577.  Ky.— Blankenship  V. 
Com.,  23  Ky.  L.  Rep.  1995,  66  S. 
W.  994;  Jeffries  v.  Com..  8  Ky.  L.  Rep. 
276,  1  S.  W.  442.    La.— State  v.  Simien, 
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"deadly  weapon"  or  "dangerous  weapon"  are  used  in  defining  the 
crime,  in  which  case  the  statute  should  be  followed.64  If  the  injury 
is  alleged  to  have  been  caused  by  shooting  it  is  not  necessary  to  aver 
that  the  gun  was  loaded,65  or  that  the  fatal  wound  was  inflicted  with 
a  ball.66 

Misspelling  the  name  of  the  weapon  will  not  invalidate  the  indict- 
ment, if  it  can  be  ascertained  with  certainty  what  weapon  was  in- 
tended.57 

By  Means  Unknown.  —  An  averment  that  the  defendant  committed  the 
crime  at  a  place  specified,  in  some  way  and  manner,  and  by  some 
means,  instruments,  and  weapons  to  the  jurors  unknown,  is  sufficient, 
when  the  circumstances  of  the  case  will  not  admit  of  greater  certainty 
in  stating  the  means  of  death.68 


36  La.  Ann.  923.  Mo.— State  v.  Myers, 
198  Mo.  225,  94  S.  W.  242;  State  V. 
Hottman,  196  Mo.  110,  94  S.  W.  237; 
State  v.  Bowles,  146  Mo.  6,  47  S.  W. 
892;  State  v.  Laycoek,  141  Mo.  274, 
42  S.  W.  723;  State  v.  Keele,  105  Mo. 
38,  16  S.  W.  509;  State  v.  McDaniel, 
94  Mo.  301,  7  S.  W.  634.  Okla.— John- 
son v.  State,  1  Okla.  Crim.  321,  97  Pae. 
1059.  Tex.— State  v.  Rutherford,  13 
Tex.  24;  Lee  v.  State,  44  Tex.  Crim. 
460,  72  S.  W.  195.  Wasn.— State  v. 
Eegan,  8  Wash.  506,  36  Pae.  472. 

54.  Miss. — Williams  v.  State,  42  Miss. 
328.  N.  M  —  Territory  v.  Sevailles,  1 
N.  M.  119;  Tenorio  v.  Ter.,  1  N.  M.  279. 
N.  Y. — People  v.  Davis,  18  How.  Pr. 
134,  4  Park.   Crim.  61. 

55.  Cal. — People  v.  Choiser,  10  Cal. 
310.  Ga.— Cook  v.  State,  119  Ga.  108, 
46  S.  E.  64;  Peterson  v.  State,  47  Ga. 
524.  Ky.— Jeffries  v.  Com.,  84  Ky.  237, 
8  Ky.  L.  Rep.  276,  1  S.  W.  442;  Sims 
v.  Com.,  12  Ky.  L.  Eep.  215,  13  S.  W. 
1079.  Okla.— Stutsman  v.  Ter.,  7  Okla, 
490,  54  Pae.  707.  Tenn. — McCommon  v. 
State,  168   S.  W.  581. 

With. — While  it  is  necessary  to  charge 
that  an  assault,  was  made  with  an  axe, 
or  a  sword  or  a  bludgeon  or  "with 
some  heavy  weapon  or  instrument,"  the 
exact  nature  of  which  is  unknown,  the 
universal  idiom  in  describing  an  assault 
or  homicide  by  shooting  is  to  allege 
that  the  offender  "a  certain  pistol  then 
and  there  charged  with  gunpowder  and 
leaden  balls  did  discharge  and  shoot  off 
at,  against  and  upon"  the  body  of  his 
victim,  followed  by  the  averment  of 
the  giving  of  the  mortal  wound  with 
the  leaden  bullet  so  shot  out  of  said 
pistol.  State  r.  Wilson,  173  Mo.  420 
72  S.  W.  696.    See  State  v.  Gleason,  172 
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Mo,  259,  72  a  W.  676;  State  v.  Heinz- 
man,  171  Mo-.  629,  71  S.  W.  1010;  State 
v.  Furgerson,  162  Mo.  668,  63  S.  W. 
101;  State  v.  Evans,  158  Mb.  589,  59 
S.  W.  994. 


56.  Ga.— Peterson  v.  State,  47  Ga. 
524.  Mont. — State  v.  McGowan,  36 
Mont.  422,  93  Pae.  552.  Okla.— Stuts- 
man v.  Ter.,  7  Okla.  490,  54  Pae.  707. 

87.  Simmons  v.  State,  158  Ala.  8,  48 
So.  606;   State  v.  White,  15  S.  C.  381. 

58.  Ala.— Gaines  v.  State,  146  Ala. 
16,  41  So.  865;  Williams  V.  State,  144 
Ala.  14,  40  So.  405;  King  v.  State,  i37 
Ala.  47,  34  So.  683;  Terry  v.  State,  118 
Ala.  79,  23  So.  776;  Newell  v.  State, 
115  Ala.  54-,  22  So.  572.  Ark— Tharp 
v.  State,  99  Ark.  188,  137  S.  W.  1097; 
Edmonds  v.  State,  34  Ark.  720.  Cal. 
People  v.  Martin,  47  Cal.  101;  People 
T.  Cronin,  34  Cal.  191.  Fla.— Houston 
v.  State,  SO  Pla.  90,  39  So.  468.  HL 
Baker  v.  People,  105  111.  452.  Ga.— See 
Walker  V.  State,  141  Ga.  525,  81  S.  E. 
442.  Ind. — Donahue  v.  State,  165  Ind. 
148  74  N.  E.  996;  Waggoner  0.  State, 
155  Ind.  341,  58  N\  E.  190,  80  Am. 
St.  Rep.  237;  Willey  v.  State,  46  Ind 
363.  Mass.— Com.  v.  Howard,  205  Mass. 
128  91  N.  E.  397;  Com.  v.  Holmes,  15' 
Mass.  2318,  32  N.  E.  6,  34  Am.  St  Eep. 
270;  Com.  v.  Coy,  157  Mass.  200,  6i 
N  E.  4;  Com.  v.  Martin,  125  Mass.  394; 
Com.  v.  Jackson,  15  Gray  187; ;  Cob l  J. 
Webster,  5  Cush.  295,  52  Am.  Dec.  711. 
Minn.— State  v.  Bly,  99  Minn.  74,  108 
N.  W.  833.  Mo.— State  V.  Brown,  iw 
Mo.  449,  68  S.  W.  568.  N.  H.-State 
».  Burke,  54  W.  H.  92  W.  Y-Cox  v. 
People,  80  N.  Y.  500;  People  £  Colt,  3 
Hill  432.  If.  O.-State  .».  »»*?'■ 
Gilmer,  65  N.  C.  453;  State  V  WilhKM. 
52  N.  C.  446,  78  Am.  Dec.  248.    T« 
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Homicide  by  Hastening  Death.  —  Acts  which  hasten  the  death  of  a  per- 
son, already  suffering  with  a  disease  of  which  he  must  probably  have 
soon  died,  may  be  laid,  in  an  indictment  for  his  murder,  as  the  sole 
cause  of  his  death,  without  mentioning  the  disease.59 

Murder  by  Poisoning.  —  Averments  as  to  the  means  employed  in  poison- 
ing eases  are  elsewhere  treated.60 

Charge  May  Be  in  the  Alternative.  —  In  some  jurisdictions  by  virtue 
of  statute  it  is  permissible  to  charge  the  means  by  which  the  homicide 
was  committed  by  alternative  averments  in  one  count.61  But  when 
the  means  used  are  charged  in  the  alternative,  each  alternative 
charged  must  describe  the  means  with  the  same  definiteness  or  par- 
ticularity, as  would  have  been  required  if  the  charge  had  been  made 
in  a  separate  count,  unless  it  affirmatively  appears  in  the  indictment 
that  the  instrument  or  means  used  to  effect  the  offense  was  unknown 
to  the  grand  jury.62 


Sanchez  v.  State,  46  Tex.  Or.  179,  78 
S.  W'.  504;  Hughes  V.  State  (Tex.  Cr.), 
60  S.  W.  562;  Harris  v.  State,  37  Tex. 
Cr.  441,  36  S.  W.  88;  Sheppard  v.  State, 
17  Tex.  App.  74;  Drye  v.  State,  14  Tex. 
App.  185;  Walker  v.  State,  14  Tex.  App. 
609. 

An  indictment  for  murder,  which 
charges  that  the  deceased  was  killed 
by  being  struck  with  some  weapon  to 
the  grand  jury  unknown,  is  sufficient  to 
sustain  a  conviction,  even  though  the 
weapon  used  could  have  been  ascer- 
tained by  reasonable  diligence.  Terry 
V.  State,  120  Ala.  286,  25  So.  176. 

In  Elliott  v.  State,  4  Okla.  Crim. 
224,  111  Pae.  820,  140  Am.  St.  Eep. 
683,  Richardson,  J.,  in  delivering  the 
opinion  of  the  court  said:  "Whenever 
there  is  doubt  or  uncertainty  as  to  the 
means  by  which  death  was  effected,  all 
the  different  probable  means  should  be 
■alleged,  either  in  separate  counts  in 
the  indictment  or  information,  or  in  the 
alternative  in  the  same  count,  so  as  to 
provide  against  such  contingencies  in 
that  respect  as  are  likely  to  arise  from 
the  proof." 

.  In  Franklin  v.  State,  46  Tex.  Crim. 
181,  78  8.  W.  934,  it  was  held  to  be 
immaterial  that  an  indictment  against 
the  principal  charged  the  crime  to  have 
been  committed  by  some  means  to  the 
grand  jurors  unknown,  and  another  in- 
dictment against  his  accessory  filed  on 
™  day  previous  had  averred  that  the 
Whng  was  by  choking. 

59.  Com.  v.  Fox,  7  Gray  (Mass.)  585. 

60.  See  infra,  I,  F,  2,  and  10  Stand- 
•Ikb  Pkoo.  997.  ■ 

61-  Coleman  v.  state,  151  Ala.  20, 


44  So.  184;  Smith  v.  State,  142  Ala.  14, 
39  So.  329;  King  v.  State,  137  Ala.  47, 
34  So.  683;  Hornsby  v.  State,  94  Ala. 
55,  10  So.  522;  Wilson  v.  State,  84  Ala. 
426,  4  So.  383. 

Under  South  Dakota  Comp.  Laws, 
§7244,  declaring  that,  when  an  offense 
may  have  been  committed  by  the  use 
of  different  names,  the  means  may  be 
alleged  in  the  alternative  in  the  same 
count  of  the  indictment,  where  the 
body  of  one  murdered  indicated  a  homi- 
cide effected  by  shooting  and  by  strik- 
ing with  a  heavy  instrument  co-opera- 
tively, and  the  information  for  the 
crime  charged  conjunctively  in  a  single 
count  tEat  death  was  caused  by  shoot- 
ting  and  by  blows  with  a  heavy  instru- 
ment, it  was  not  invalid  on  the  ground 
that  the  word  "may"  in  §7244  was 
mandatory,  and  required  the  statement 
of  the  means  to  be  in  the  alternative. 
State  v.  Hall,  14  S.  D.  161,  84  N.  W. 
766. 

"Where  there  is  doubt  about  how 
the  death  was  produced,  it  is  well  to 
put  every  means  suggested  by  proof  in 
the  indictment;  and,  if  proof  be  made 
of  one  of  the  means,  it  is  unnecessary 
to  prove  them  all."  Burt  v.  State,  38 
Tex.  Crim.  397,  440,  40  S.  W.  1000,  43 
S.  W.  344,  39  L.  E.  A.  305n. 

62.  King  v.  State,  137  Ala.  47,  34 
So.  683;  Hornsby  v.  State*  94  Ala.  55, 
10  So.  522. 

An  indictment  Which  charges  that 
the  defendant  unlawfully  and  with  mal- 
ice aforethought  killed  a  certain  named 
person  "by  hitting  him  or  by  striking 
him  with  a  miner 's  pick,  or  by  stab- 
bing him  or  cutting  him  with  a  knife, 
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Assault  With  Intent  To  Murders  —  Jn  prosecutions  for  assault  with  in- 
tent to  murder  the  gist  of  the  offense  is  an  assault  with  a  felonious 
intent;  hence,  it  is  not  necessary  to  set  out  the  manner  or  means  of 
committing  the  assault  with  any  degree  of  particularity,  or  at  all  in 
some  jurisdictions.64  But  in  other  jurisdictions  a  contrary  rule  ob- 
tains.65 If,  however,  the  statute  prescribes  the  means  or  manner  of 
killing,  as  by  poisoning  or  drowning,  then  it  is  necessary  to  allege  the 
means.66  It  is  not  necessary  to  allege  that  the  weapon  used  was  a 
deadly  or  dangerous  weapon.67    But  if  such  an  averment  is  made  it 


or  with  some  sharp  instrument  to  the 
grand  jury  unknown,  against  the  peace 
and  dignity  of  the  State  of  Alabama," 
is  sufficient  and  not  subject  to  demur- 
rer. King  v.  State,  137  Ala.  47,  34  So. 
683. 

63.  As  to  forms,  see  9  Standard 
Proc.  585,  et  seq. 

64.  U.  S. — United  States  v.  Herbert, 
5  Cranch  C.  C.  87,.  26  Fed.  Cas.  No. 
15,354.  But  see  United  States  ft.  Barn- 
aby,  51  Fed.  20.  Ark. — State  ft.  DeLong, 
89  Ark.  391,  117  S.  W.  524;  Lacefield  ft 
State,  34  Ark.  275,  36  Am.  Bep.  8.  Cal. 
In  re  Hughes,  159  Cal.  360,  113  Pac. 
684.  D.  0. — Coratola  ft.  United  States, 
24  App.  Cas.  229;  Davis  ft.  Uni- 
ted States,  16  App.  Cas.  442.  IU.— Dunn 
v.  People,  158  111.  586,  42  N.  E.  47; 
Hamilton  v.  People,  113  111.  34,  55  Am. 
Bep.  396.  Ind. — Baker  ft.  State,  134 
Ind.  657,  34  N.  Ei  441.  La.— State  ft 
Jackson,  37  La.  Ann.  467.  Miss. — Can- 
terbury ft  State,  90  Miss.  279,  43  So. 
678.  Mo. — State  ft.  Chandler,  24  Mo. 
371,  69  Am.  Dec.  432.  Mont.— State  ft. 
Sheerin,  12  Mont.  539,  31  Pac.  543,  33 
Am.  St.  Bep.  600.  N.  J. — Connors  ft. 
State,  45  N.  J.  L.  211.  N.  C— State  ft 
G-ainus,  86  N.  C.  632.  Tenn.— But  see 
Bass  ft.  State,  6  Baxt.  579.  Tex. — May- 
field  v.  State,  44  Tex.  59;  Bittick  ft. 
State,  40  Tex.  117;  Martin  ft  State,  40 
Tex.  19;  Mathis  ft.  State,  39  Tex.  Crim. 
549,  47  S.  W.  464;  Price  ft.  State,  22  Tex. 
App.  110,  2  S.  W.  622;  Davis  ft  State, 
20  Tex.  App.  302.  Va. — Jackson  ft  Com., 
96  Va.  107,  30  S.  E.  452.  W.  Va.— State 
v.  Gibson,  67  W.  Va.  548,  68  S.  E.  295, 
28  L.  E.  A.  (N.  S.)  965n. 

In  a  charge  for  stabbing  with  a  knife 
it  is  not  necessary  to  charge  that  the 
•  knife  was  open  in  the  hands  of  the 
accused  at  the  time  of  the  attack.  State 
ft  Dent,  3  Gill  &  J.  (Md.),  8;  State  ft 
Keele,  105  Mb.  38,  16  S.  W.  509. 

In  Territory  ft  Carrera,  6  N.  M.  594, 
30  Pac.  872,  the  court  said:  "At  com- 
mon law  the  indictment  is  sufficient  if 
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the  use  of  a  deadly  weapon  he  averred, 
and  tho  intent  be  specifically  stated.  1 
Whar.  Crim.  Law,  sec.  644.  This  clearly 
implies  that  the  means  or  instrument  of 
committting  the  assault  should  bs 
stated.  We  are  aware  that  some  states 
hold  that  it  is  not  necessary  to^tate 
the  instrument  or  means  employed  in  an 
indictment  for.  an  assault  with  intent 
to  commit  murder.  Martin  v.  State,  40 
Tex.  19;  Bittick  v.  State,  Id.  117;  State 
ft  Seamons,  1  Iowa  418;  Harrison  v. 
State,  2  Cold.  232.  But  in  those  states 
they  seem  to  have  parted  company  en- 
tirely from  the  common  law.  We  have 
not  done  so  here,  as  by  statute,  section 
1823,  it  is  made  the  rule  of  decision  and 
practice,  where  not  specifically 
changed." 

In  an  indictment,  under  tie  North 
Carolina  practice,  for  an  assault  with 
intent  to  murder,  it  is  not  necessary  to 
state  the  instrument  used  by  the  assail- 
ant.    State  ft.  Gainus,  86  N.  C.  632. 

By  poisoning,  see  infra,  I,  F,  2,  note. 

65.  Ga.— Walker  ft  State,  124  Ga. 
440,  52  S.  E.  738;  Johnson  ft  State,  90 
Ga.  441,  16  S.  E.  92.  Md.— State  ft 
Dent,  3  Gill  &  J.  8.  Term,— Bass  ft 
State,  6  Baxt.  579. 

66.  Coratola  ft.  United  States,  24 
App.  Cas.  (D.  C.)  229;  Com.  ft  McOrory, 
3  Ky.  L.  Bep.  241. 

67.  Ala.— Shaw  ft  State,  18  Ma.  547. 
Fla.— Lindsey  ft  State,  53  Fla.  56,  43 
So.  87;  Gray  &  Hopkins  ft  State,  44  Fla. 
436,  33  So.  295.  HI— Hamilton  ft  Peo- 
ple, 113  111.  34,  55  Am.  Eep.  396.  La. 
State  ft  Smith,  41  La.  Ann.  791,  6  So. 
623;  State  ft  Simien,  36  La.  Ann.  923; 
State  ft  Humphries,  35  La.  Ann.  966. 
Mo.— State  ft  Harris,  209  Mo.  423,  108 
S.  W.  28;  State  ft  Drumm,  156  Mo.  21b, 
56  S.  W.  1086;  State  ft  Keele,  105  Mo. 
38,  16  S.  W.  509;  State  ft  Chmnley,  67 
Mo.  41;  State  ft  Painter,  67  Mo.  84. 
Neb.— Kruget  ft  State,  1  Neb.  365.  N.  Y. 
Lenahan  ft  People,  3  Hun  164.    H.  u 
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will  not  vitiate  the  indictment,88  since  it  may  be  treated  as  surplusage 
and  no  proof  made  thereunder.09 

If  the  assault  is  alleged  to  have  been  made  with  a  deadly  weapon 
it  is  not  objectionable  that  the  particular  kind  of  weapon  is  not 
specified,70  or  that  it  is  not  alleged  that  the  weapon  was  loaded,  where 
the  charge  is  for  shooting.71  "Where  an  indictment  charges  that  an 
assault  and  battery  was  committed  with  a  deadly  weapon,  it  is  not 
necessary  to  go  further,  and  allege  in  the  indictment  that  the  means 
or  force  used  was  likely  to  produce  death.72 

Variance.  —  To  prevent  a  variance,  the  proof  should  show  that  the 
killing  or  attempt  to  kill  was  effected  by  the  accused  in  the  manner73 


State  v.  Swann,  65  N.  0.  330.  Tex. 
State  v.  Rutherford,  13  Tex.  24. 

In  a  prosecution  for  shooting  with 
intent  to  kill,  the  manner  in  which  the 
gun  was  loaded,  and  the  possibility  of 
death  heing  produced  by  its  discharge, 
would  seem  to  be  matters  of  evidence 
arising  on  the  trial,  and  not  of  aver- 
ment in  the  indictment.  Bice  v.  State, 
16  Ind.  298. 

In  State  v.  Mosely,  42  La.  Ann.  975, 
the  court  said:  "The  charge  of  wil- 
fully shooting  a  person  with  intent  to 
muTder  him  necessarily  implies  the  use 
of  a  dangerous  weapon,  and  therefore 
obyiates  the  necessity  of  adding  those 
words,  though  expressed  in  the  statute, 
because  they  would  convey  no  idea  not 
already  Jully  embraced  by  the  language 
used."  And  see  also  State  v.  Hum- 
phries, 35  La.  Ann.  966. 

In  Mississippi,  an  indictment  for  as- 
sault and  battery,  with  intent  to  kill 
and  murder,  must  state  that  the  offense 
was  committed  with  a  deadly  weapon, 
or  other  means  of  force  likely  to  pro- 
duce death.  Williams  v.  State,  42  Miss. 
328;  Ainsworth  v.  State,  5  How.  242, 

68.  People  v.  Owens.  3  Cal.  App.  750, 
86  Pac.  980. 

69.  State  v.  Harris,  209  Mo.  423,  108 
S.  W.  28.       ' 

70.  Canterbury  v.  State,  90  Miss. 
279,  43  So,  678. 

71.  Bradberry  v.  State,  22  Tex.  App. 
2J3,  2  S.  W.  592;  Cross  V.  State,  55 
Wis.  261,  12  N.  W.  425. 

An  indictment  for  assault  with  intent 
to  murder  which  charges  that  the  ac- 
cused with  a  pistol,  the  same  being  a 
weapon  likely  to  produce  death,  as- 
saulted a  named  person  and  did  then 
and  there  shoot  and  wound  that  person 
with  the  intent  to  kill  and  murder  him, 
avers  by  necessary  implication  that  the 
pistol  was  in  fact  loaded  and  the  omis- 


sion to  state  in  terms  that  it  was  loaded 
is  not  indispensable  to  the  sufficiency 
of  the  indictment.  Parker  v.  State,  95 
Ga.  482,  22  S.  E.  276;  Flowers  v.  State, 
4  Okla.  Crim.  320,  111  Pac.  675. 

72.  Stewart  v,  Ter.,  2  Okla.  Crim.  63, 
100  Pac.  47,  102  Pac.  649. 

73.  Fla  — Bryan  v.  State,  19  Fla. 
864.  Ga.— Paschal  v.  State,  68  Ga.  818. 
Tex.— Lightfoot  v.  State,  20  Tex.  App. 
77;  Roach  v.  State,  8  Tex.  App.  478. 
W.  Va.— State  v.  Gibson,  67  W.  Va.  548, 
68  S.  B.  295,  28  L.  R.  A.  (N.  S.)  965n. 

An  indictment  in  one  count  charged 
the  homicide  to  have  been  committed  by 
kicking,  beating  and  bruising,  in  an- 
other by  the  administering  of  poison, 
and  in  a  third  count  the  charge  con- 
tained in  the  two  counts  was  repeated 
and  charged  that  the  death  of  the  de- 
ceased was  caused  by  the  mortal  sick- 
ness which  was  produced  by  the  two 
co-operating  causes  named  in  the  previ- 
ous counts.  The  supreme  court  of  Utah 
speaking  through  Prick,  J.,  said:  "Two 
co-operating  causes  were  thus  stated  as 
the  means  used  by  the  appellant  to  ac- 
complish his  purpose.  The  statement, 
in  the  form  it  was  thus  presented,  was 
not  the  statement  of  the  use  of  several 
or  various  means,  but  it  was  a  state- 
ment that  appellant  resorted  to  but  one 
mode  or  means  to  accomplish  the  death 
of  the  deceased,  namely,  by  the  effect  of 
two  co-operating  causes  which  in  combi- 
nation and  not  singly,  produced  or  caused 
death.  The  pleader,  having  thus  fairly 
and  clearly  stated  that  two  co-operative 
causes  when  acting  in  combination  pro- 
duced death,  could  not,  in  fairness,  un- 
der the  rules  of  pleading,  claim  that  his 
allegations,  single  and  restrictive  as 
they  were,  authorized  a  conviction  for 
only'  one  of  the  causes,  but,  under  the 
restricted  form  of  his  allegations,  he 
was   required   to   prove   that   the    two 
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and  with  the  instrument  or  means  charged  in  the  indictment.74  But 
where  ■  there  is  no  possibility  of  his  having  been  misled,  or  in  any 
way  embarrassed  in  his  defense  by  the  variance,  it  will  be  disregarded.78 
Where  the  instrument  of  death  alleged  and  that  proved  are  sub- 
stantially of  the  same  character,  capable  of  inflicting  practically  the 


causes  eo-operated,  and  that  death  re- 
sulted from  their  combined  effect." 
State  v.  Vance,  38  Utah  1,  110  Pac.  434. 

Where  the  indictment  is  in  the  gen- 
eral form  prescribed  by  a  statute  which 
does  not  specify  any  mode  of  killing, 
any  mode  or  manner  of  killing  may  be 
proven  under  it.  State  v.  Morgan,  35 
W.  Va.  260,  13  S.  E.  385. 

Where  the  allegation  was  that  the 
husband,  who  was  the  defendant,  "did 
assault"  his  wife,  and  violently,  felon- 
iously and  of  his  malice  aforethought 
did  remove  aDd  force  her  out  of  his 
dwelling-house*,  and  her  there  leave, 
whereby  she  came  to  her  death;  this 
was  held  not  to  be  supported  by  proof, 
that,  after  the  beating,  and  after  the 
husband  had  gone  to  bed,  she  voluntar- 
ily left  his  house  and  unnecessarily  re- 
mained out  in  the  open  air.  State  V. 
Preslar,  48  1ST.  C.  421. 

74.  HI.— People  v.  Lukoszus,  242  111. 
101,  89  N.  E.  749;  Guedel  v.  People,  43 
111.  226.  Ky.— Com.  v.  Heath,  99  Ky. 
182,  35  S.  W.  277.  Tex.— Becknell  v. 
State,  47  Tex.  Crim.  240,  82  S.  W.  1039; 
Danforth  v.  State,  44  Tex.  Crim.  105, 
69  S.  W.  159;  Monk  v.  State,  27  Tex. 
App.  450,  11  S.  W.  460;  Roach  v.  State, 
8  Tex.  App.  378,  489. 

Averment  of  death  resulting  from  a 
blow  with  a  pick  is  at  fatal  variance 
with  proof  of  death  resulting  from  a 
fall  caused  by  a  blow  from  the  fist  of 
the  accused.  State  v.  Eeed,  154  Mo. 
122,  55  S.  W.  278. 

Upon  the  trial  of  a  defendant  under 
an  indictment  charging  him  with  mur- 
der by  "striking,  beating,  bruising  and 
mortally  wounding"  the  deceased,  he 
cannot  be  convicted  upon  evidence  that 
he  knocked  deceased  down,  and  that  in 
falling  deceased  struck  his  head  against 
some  hard  substance  which  caused  his 
death.  Helmerking  v.  Com.,  100  Ky.  74, 
37  S.  W.  264. 

Where  an  indictment  alleges  a  club 
as  the  dangerous  weapon  used,  proof 
that  a  pistol  was  so  employed  will  not 
sustain  a  conviction.  State  v.  Braxton, 
47  La.  Ann.  158,  16  So.  745. 

Proof  of  killing  with  a  knifq  will  not 
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support  an  averment  of  murder  with  a 
pistol.  Witt  v.  State,  6  Coldw.  (Tenn.) 
5.  Converse,  Huckabee  v.  State,  159  Ala. 
45,  48  So.  796;  Phillips  v.  State,  68  Ala. 
469. 

In  State  V.  Lautenschlager,  22  Minn. 
514,  the  indictment  charged  that  the 
killing  was  done  with  a  hatchet  or 
some  other  sharp  instrumet.  The  court 
said:  "The  substantial  charge  in  this 
case  was  the  unlawful  killing  of  the 
deceased  by  personal  violence.  Whether 
the  instrument  used  in  inflicting  it  was 
sharp  or  dull,  whether  the  death  result- 
ed from  a  cut,  stab,  blow  or  some  other 
like  act  of  violence,  were  not  matters 
so  essentially  descriptive  of  the  offence 
as  were  necessary  to  be  precisely  stated 
in  the  indictment,  or  strictly  proved  as 
laid,  (Gen.  St.  ch.  108,  §4),  and  a  vari- 
ance in  respect  thereto  must  be  deemed 
immaterial,  as  not  in  any  way  calcul- 
ated to  mislead  the  defendant  as  to  the 
particular  offence  charged,  or  to  preju- 
dice him  in  his  preparations  for  trial." 
To  the  same  effect:  la. — State  v. 
Thomas,  135  Iowa  717,  109  N".  W.  900. 
Minn.— State  v.  Hoyt,  13  Minn.  132. 
Mo— State  v.  Hyde,  234  Mo.  200, 136  S. 
W.  316,  1912  D  Ann.  Cas.  191.  N.  7. 
People  v.  Colt,  3  Hill  432;  Colt  «. 
People,  1  Park.  Crim.  611. 

By  Means  Unknown.— In  Smith  v. 
State,  142  Ala.  14,  39  So.  329,  the  court 
said  that  "if  the  only  averment  in  the 
indictment  as  to  the  means  or  instru- 
ment with  which  the  killing  was  done 
had  been  that  it  was  unknown  to  the 
grand  jury,  and  the  proof  had  shown 
that  the  means  were  known  to  the  grand 
iury  from  the  evidence  that  was  sub- 
mitted to  them,  this  state  of  the  case 
would  present  a  variance." 

75.    Bryan  v.  State,  19  Pla.  864. 

While  the  indictment  alleges  that  the 
deceased  was  strangled  and  choked  to 
death  by  the  hands  of  accused  and  the 
testimony  conduces  to  show  the  choking 
was  effected  by  placing  a  scarf  around 
deceased's  neck,  still  this  constituted  no 
material  variance,  the  offense  being 
made  out  substantially  as  alleged. 
Thomas  v.  Com.,  14  Ky.  L.  Sep.  288,  Hi 
S.  W.  2,26!, 
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same  nature  of  injury  in  substantially  the  same  manner,  there  is  no 
variance.  The  question  in  each  ease  is  whether  the  nature  and  char- 
acter of  the  injury  and  the  manner  and  means  of  inflicting  it  as 
proved,  are  practically  and  substantially,  though  not  identically,  the 
same  as  that  alleged.76 


An  averment  in  the  information  that 
the  pistol  was  loaded  with  "a  leaden 
ball"  and  proof  that  it  contained  two 
leaded  balls  is  an  immaterial  variance. 
State  v.  Robertson,  178  Mo.  496,  77  & 
W.  528. 

If  it  be  proved  that  the  defendant 
held  the  weapon  in  the  left  hand,  a  con- 
viction nnder  an  indictment  charging 
its  use  in  his  right  hand  will  be  sus- 
tained. State  v.  Bell,  5  Penne.  (Del.) 
192,  62  Atl.  147;  People  V.  Lukoszus,  242 
111.  101,  89  N.  E.  749. 

76.    Ala.— Taylor  v.  State,  148  Ala 

565,  42  So.  997;  Jones  v.  State,  137  Ala. 
12,  34  So.  681;  Turner  v.  State,  97  Ala. 
57,  12  So.  54.  Ga. — Johnson  v.  State, 
88  Ga.  203,  14  S.  E.  208.  IU.— People 
v.  Lukoszus,  242  111.  101,  89  N.  E.  749. 
Ind.  Ter. — Brown  v.  United  States,  2 
Indian  Ter.  582,  52  S.  W.  56.  Ky. 
Willis  v.  Com.,  20  Ky.  L.  Rep.  368,  46 
S.  W.  699.  Me.— State  v.  Smith,  32 
Me.  369,  54  Am.  Dec.  578.  Mass. — Com. 
».  Fenns,  125  Mass.  387.  Miss. — Good- 
wyn  v.  State,  4  Smed.  &  M.  520.  Neb. 
Long  v.  State,  23  Neb.  33,  36  N.  W.  310. 
N.  H.— State  v.  Dame,  11  K  H.  271,  35 
Am.  Dec.  495;  Jones  v.  State,  11  N.  H. 
269.    N.  J.— State  v.  Fox,  25  N.  J.  L. 

566.  N.  C— State  v.  Weddington,  103 
N.  0.  364,  9  S.  E.  577;  State  v.  Gould, 
90  N.  C.  658.  Okla.— Elliott  v.  State, 
4  Okla.  Crim.  224,  111  Pae.  820,  140 
Am.  St.  Eep.  683.  Tenn. — McCommon 
v.  State,  168  S.  W.  581;  State  v.  Ladd, 
2  Swan  226;  Witt  v.  State,  6  Coldw.  5; 
Alexander.  State,  3  Heisk.  475.  Tex. 
Collins  restate,  47  Tex.  Crim.  303,  83 
S.  W.  806;  Brown  v.  State,  43  Tex. 
Crim.  293,  65  S.  W.  529;  Roeha  v.  State, 
«  Tex.  Crim.  169,  63  S.  W.  1018;  Her- 
nandez v.  State,  32  Tex.  Orim.  271,  22  S. 
W.  27,1;  Gallaher  v.  State,  28  Tex.  App. 
247,  266,  12  S.  W.  1087;  Douglas  v. 
State,  26  Tex.  App.  109,  9  S.  W.  489,  8 
Am.  St.  Bep.  459.  Wash.— State  v.  An- 
derson, 30  Wash.  14,  70  Pac.  104. 

Held  no  variance  where  an  indict- 
ment for  murder  charged  that  the  mor- 
f'  T.ound  was  .inflicted  with  a  Tock, 
ana  the  proof  was  that  the  instrument 
vsed  was  a  stick.   State  v.  Gould,  90  N. 


C.  658;  Elliott  v.  State,  4  Okla.  Crim. 
224,  111  Pac.  820. 

Thus  under  an  indictment  which 
charged  an  assault  with  a  knife  a  con- 
viction may  be  had  on  proof  of  an  as- 
sault with  a  razor  (May  v.  State,  110 
Ark.  43'2,  162  S.  W.  43),  or  other  cut- 
ting instrument.  Ala.— Jones  v.  State, 
137  Ala.  12,  34  So.  681.  Okla.— Elliott 
v.  State,  4  Okla.  Orim.  224,  111  Pac. 
820.  Tenn. — State  v.  Ladd,  2  Swan  226. 
Tex. — Hernandez  v.  State,  32  Tex.  Crim. 
271,  22  S.  W.  972. 

Proof  of  killing  with  a  pocket  knife 
will  sustain  a  charge  of  killing  with  a 
razor.     Hull  v.  State,  79  Ala.  32. 

Where  the  indictment  charged  that 
the  defendant  killed  deceased  by  cut- 
ting him  with  a  knife,  the  defendant 
cannot  be  convicted  upon  proof  that  he 
shot  deceased  with  a  pistol  or  threw 
him  against  a  wire  fence,  cutting  him. 
Huckabee  v.  State,  159  Ala.  45,  48  So. 
796. 

"It  is  the  received  doctrine  that  in 
homicide  cases,  where  the  indictment 
alleges  the  killing  was  done  with  a  gun, 
proof  can  be  made  under  such  allega- 
tion that  the  killing  was  done  with  any 
firearm.  Although  a  gun  is  alleged  a 
pistol  may  be  proved,  and  vice  versa." 
Taylor  v.  State,  44  Tex.  Crim.  547,  72 
S.  W.  396.  See  also:  Ala. — Turner  v. 
State,  97  Ala.  57,  12  So.  54.  Ind.  Ter. 
Brown  v.  United  States,  2  Indian  Ter. 
582,  52  S.  W.  56.  Tenn.— State  v.  Ladd, 
2  Swan  226.  Tex. — Brown  v.  State,  43 
Tex.  Crim.  293,  65  S.  W.  529;  Douglass 
v.  State,  26  Tex.  App.  109,  9  S.  W.  489, 
8  Am.  St.  Rep.  459. 

An  indictment  for  assault  with  a 
"basket  knife,"  with  intent  to  kill,  is 
supported  by  evidence  of  an  assault 
with  a  "basket  iron."  State  v.  Dame, 
11  N".  H.  271,  35  Am.  Dec.  495. 

If  an  indictment  for  murder  charges 
that  the  killing  was  done  with  a  piece 
of  plank,  and  the  proof  is  that  it  was 
done  with  a  piece  o*  iron,  the  variance 
is  not  necessarily  fatal.  State  v.  Wed- 
dington, 103  1ST.  C.  364,  9  S.  E.  577. 

Where  the  indictment  charges  that 
the  deceased    came    to    Ms    death    by 
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"Where  a  murder  may  have  been  committed  by  different  meang~ana 
it  is  doubtful  which  was  employed,  its  commission  by  all  having 'been 
charged,  proof  of  any  one  will  sustain  the  allegation.77 

Where  the  allegation  is  that  the  accused  directly  inflicted  the  fatal 
wound,  and  the  proof  shows  that  the  same  was  produced  by  some  other 
different  and  independent  agency,  there  is  a  fatal  variance.78 

B.  Averments  as  to  Manner  of  Assault.  —  The  manner  in  which 
the  instrument,  weapon  or  other  means  was  used  in  effecting  the  death 
should  be  averred  in  the  indictment  or  information;79  but  where  the 


"bricks  and  stones  cast  and  thrown" 
by  the  prisoners,  proof  that  he  came  to 
his  death  by  means  of  bricks  or  stones 
cast,  etc.,  or  by  kicking  and  stamping, 
will  be  sufficient.  State  v.  Jenkins,  14 
Rich.  (S.  C.)  215,  94  Am.  Dec.  132. 

Proof  that  the  pistol  was  an  auto: 
matic  instead  of  a  revolver  as  alleged 
is  an  immaterial  variance.  State  v. 
Webb,  254  Mo.  414,  162  S.  W.  622. 

Under  an  information  for  manslaugh- 
ter charging  the  death  of  the  deceased 
to  have  been  directly  produced  by  a 
blow  from  the  fist  or  foot  of  the  de- 
fendant, a  conviction  cannot  be  had 
upon  proof  that  the  deceased  was 
knocked  down  by  the  defendant  and 
•was  killed  by  being  trampled  upon 
by  a  horse.  Elliott  v.  State,  4  Okla. 
Grim.  224,  111  Pac.  820,  140  Am.  St. 
Rep.  683. 

77.  XT.  S. — Anderson  v.  United  States, 
170  U.  S.  481,  18  Sup.  Ct.  689,  42  L. 
ed.  1116.  Ga.— See  Hicks  v.  State,  105 
Ga.  627,  31  S.  E.  579.  Ind.— Waggoner 
v.  State,  155  Ind.  341,  58  N.  E.  190,  80 
Am.  St.  Rep.  237;  Beavers  •».  State,  58 
Tnd.  530.  Mass. — Oom.  v.  Maeloon,  101 
Mass.  1,  100  Am.  Dec.  89.  Tex. — Medina 
v.  State  (Tex.  Grim.),  49  S.  W.  380, 
Burt  v.  State,  38  Tex.  Crim.  397,  440, 
40  S.  W.  1000,  43  S.  W.  344,  39  L.  R.  A. 
305,  330;  Crenshaw  v.  State  (Tex. 
Crim.),  29  S.  W.  787;  Gallaher  v.  State, 
28  Tex.  App.  247,  12  S.  W.  1087.  Va. 
Smith  v>.  Com.,  21  Gratt.  809;  Lazier  v. 
Cem.,  10  Gratt.  708. 

78.  Del. — State  v.  Taylor,  Houst.  Gr. 
Gas.  436;  State  v.  Townsend,  Houst.  Gr. 
Cas.  337.  111.— Koser  v.  People,  224  111. 
201,  79  N.  E.  615;  Guedel  v.  People,  43 
111.  226.  Ky.— Helmerking  v.  Com.,  100 
Ky.  74,  37  S.  W.  264.  Mo.— State  *. 
Reed,  154  Mb.  122,  55  S.  W.  278.  Okla. 
Elliott  v.  State,  4  Okla.  Crim.  224,  111 
Pac.  820,  140  Am.  St.  Rep.  683.  Tenn. 
Witt  v.  State,  6  Coldw.  5.  Tex. — Brooks 
v.  -State,  42  Tex.  Orim.  347,  60  S.  W. 
53;  Ferguson  v.  State,  4  Tex.  App.  156. 
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Utah.— State  v.  Vance,  38  Utah  1,  110 
Pac.  434.  W.  Va.— State  v.  Morgan,  35 
W.  Va.  260,  13  S.  E.  385. 

79.  Ala.— Beasley  v,  State,  18  Ala. 
535.  Ark.— Haney  v.  State,  34  Ark. 
263;,  Edwards  «.  State,  27  Ark.  493; 
Thompson  v.  State,  26  Ark.  323.  Cal. 
People  v.  Aro,  6  Cal.  207,  64  Am.  Dee. 
503.  Idaho.— State  v.  Smith,  25  Idaho 
541,  138  Pac.  1107;  State  v.  Squires,  15 
Idaho  545,  98  Pac.  413.  IU.— Baker  v. 
People,  105  111.  452.  Mass.-^Com.  v. 
Corkin,  136  Mass.  429;  Com.  v.  Snow, 
116  Mass.  47;  Com.  v.  Jackson,  15  Gray 
187;  Com.  v.  Wood,  11  Gray  85.  N.  O. 
State  v.  Owen,  5  N.  C.  452,  4  Am.  Dec. 
571.  Okla.— Clark  v.  State,  6  Okla. 
Grim.  100,  116  Pac.  200. 

In  Arizona  the  manner  of  the  killing 
need  not  be  alleged.  Marquez  v.  Ter., 
13  Ariz.  135,  108  Pac.  258. 

In  State  v.  Clayton,  100  Mo.  516,  13 
S.  W.  819,  18  Am.  St.  Eep.  565,  it  is 
held  that  a  charge  of  the  assault  in 
general  terms  is  sufficient  without  going 
into  details  as  to  the  manner  of  its 
commission.  See  also  State  v.  Chandler, 
24  Mo.  371. 

It  is  not  necessary  to  allege  the 
method  or  manner  of  killing  or  causing 
the  death  of  the  deceased  to  charge  the 
accused  with  involuntary  manslaughter, 
and  such  allegations,  so  far  jgtnat  ,0'" 
fense  is  concerned,  are  noi^naterial, 
and  can  be  treated  as  surplusage  with- 
out prejudice  to  any  substantial  right  of 
appellant:  Tharp  v.  State,  99  Ark.  188, 
137  S.  W.  1097. 

An  indictment  for  killing  a  person 
by  choking  and  beating  and  drowning 
him,  is  not  demurrable  on  the  ground 
that  its  fails  to  set  forth  particularly 
the  kind  of  choking  or  beating,  whether 
it  was  done  with  the  hands  or  some  in- 
strument or  the  manner  of  doing  it,  or 
the  mode  of  drowning.  Walker  v.  State, 
141  Ga.  525,  81  S.  B.  442. 

That  the  striking  was  cruel,  W 
inhuman  or  vicious  need  not  be  alleged, 
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crime  is  alleged  to  have  been  committed  with  a  deadly  weapon,  the 
manner  of  its  use  need  not  he  averred,80  and  where  such  an  averment 
is  made  great  particularity  is  not  essential.81  It  is  usual  to  allege  in 
the  indictment  the  hand  in  which  the  accused  held  the  instrument  with 
which,  the  wound  was  inflicted,  but  it  is  not  necessary  to    do    so.82 


Littell  v.  State,  133  Ind.  577,  33  N.  E. 
417;  Lee  v.  State,  44  Tex.  Grim.  460, 
72  S.  W.  195. 

An  indictment  for  assault  with  intent 
to  murder,  must  state  the  facts  which 
constitute  the  assault.  Trexler  v.  State, 
19  Ala.  21. 

80.  la. — State  v.  Shepard,  10  Iowa 
126.  Kan. — State  v.  Miller,  25  Kan. 
699.  Mass. — Com.  v.  Costley,  118  Mass. 
1.  Mo. — State  v.  Steinemann,  162  Mo. 
188,  62  S.  W.  694.  Tenn. — McCommon 
v.  State,  168  S.  W.  581.  Tex. — State  v. 
Croft,  15  Tex.  575.  Contra,  State  v. 
Johnston,  11  Tex.  22. 

An  indictment  or  information  for  as- 
sault with  intent  to  commit  the  felony 
of  murder  in  the  first  degree  with  a 
pistol  need  not  allege  that  the  pistol 
was  loaded,  nor  that  defendant  fired  it, 
nor  that  the  party  assaulted  was  struck 
with  the  pistol,  or  by  a  shot  therefrom, 
nor  that  the  pistol  was  a  deadly  weap- 
on, nor  that  the  assault  was  committed 
with  intent  to  murder  with  a  deadly 
weapon,  nor  that  the  pistol  was  used  in 
such  a  manner  as  to  constitute  it  a 
deadly  weapon.  Pyke  v.  State,  47  Fla. 
S3,  36  So.  577. 

An  indictment  for  assault  with  in- 
tent to  kill,  which  alleges  that  the  as- 
sault was  made  with  a  deadly  weapon, 
to-wit,  a  knife,  is  not  defective  for 
failure  to  allege  the  manner  of  using 
the  knife.  State  v.  DeLong,  89  Ark. 
391,  117  S.  W.  524.  See  also  Noble  v. 
Com.,  11  Ky.  L.  Rep.  867,  13  S.  W. 
429;  Com.  v.  Eobertson,  162  Mass.  90, 
38  N.  E.  25. 

In  Peterson  v.  State,  41  Fla.  285,  26 
So.  709,  the  indictment  was  objected,  to 
as  not  describing  the  manner  of  using 
the  weapon  with  which  the  assault  wag 
made.  The  court  said:  "To  allege  that 
an  assault  was  made  with  a  pistol,  does 
not  imply  that  it  was  not  loaded,  nor 
that  the  assault  was  not  committed  by 
shooting.  It  means  of  course  that  the 
assault  was  committed  with  the  desig- 
nated weapon  in  some  manner  consist- 
ent with  the  use  to  which  such  weapon 
«  capable  of  being  put,  but  an  assault 
By  shooting  is  certainly  neither  impos- 
Htue,  unusual,  nor  beyond  the  range,  of 


the  capabilities  of  the  weapon,  where 
that  weapon  is  alleged  to  be  simply  'a 
pistol.'  Where  the  indictment  charges 
an  assault  with  a  named  weapon,  with- 
out designating  the  manner  of  its  use, 
it  is  the  proper  function  of  evidence  to 
supply  the  particulars  by  pointing  out 
the  particular  manner  in  which  it  was 
used  to  accomplish  the  alleged  assault. ' ' 

An  indictment  for  assault  with  intent 
to  murder,  which  charged  that  the  de- 
fendant, with  a  knife,  "did,  unlaw- 
fully and  with  malice  aforethought,  as- 
sault, beat,  cut  and  stab"  the  prosecu- 
tor, with  intent  to  kill  him,  is  not  ob- 
jectionable on  the  ground  that  it  was 
not  distinctly  specified  what  use  was 
made  of  the  knife.  Malone  v.  State,  77 
Ga.  767. 

The  charge,  in  an  indictment,  that 
the  offense  was  committed  with  a  ' '  shot 
gun,"  does  not  set  forth  the  manner 
and  circumstances  attending  the  use  of 
the  gun  with  such  certainty  as  would 
enable  a  defendant  to  make  a  complete 
defense,  if  innocent.  Edwards  v.  State, 
27  Ark.  493. 

An  indictment  charging  the  murder 
to  have  been  committed  by  striking, 
bruising,  and  mortally  wounding  the  de- 
ceased with  a  club  is  not  objectionable 
in  that  it  fails  to  allege  that  the  ac- 
cused held  the  club  in  his  hand.  Den- 
nis v.  State,  103  Ind.  142,  2  N.  E.  349. 

81.  An  indictment  charging  defend- 
ant with  killing  his  wife  by  wounding 
her  with  a  revolver  loaded  with  gun- 
powder and  leaden  ball,  which  revolver 
he  then  and  there  held  in  his  hands  and 
discharged  at,  against,  and  into  the 
person  of  the  deceased,  is  sufficiently 
certain  to  show  that  the  revolver  was 
fired  and  not  thrown  as  a(  missile  from 
the  hand  of  the  defendant.  Green  v. 
State,  154  Ind.  655,  57  N.  E.  637. 

82.  Fla.— Pyke  v.  State,  47  Fla.  93, 
36  So.  577.  El.— People  v.  Lukoszus, 
242  111.  101,  89  N.  E.  749.  Ind.— Littell 
v.  State,  133  Ind.  577,  33  N.  E.  417; 
Welsh  v.  State,  104  Ind.  347,  3  N.  E. 
850;  Dennis  v.  State,  103  Ind.  142,  2 
N.  E.  349.  Ky.— Noble  v.  Com.,  11  Ky. 
L.  Rep.  867,  13  S.  W.  429;  Lightfoot  v. 
Com.,  80  Ky.  516,  4  Ky.  L.  Rep.  463. 
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In  some  jurisdictions,  it  is;  necessary  in  alleging  a  homicide  com- 
mitted by  an  assault  or  violence,  that  the  word  "strike,"  or  its 
equivalent,  should  be  included  in  the  charge.83  The  manner  alleged 
must  not  have  been  an  impossible  one.84 

The  dangerous  character  of  the  assault  need  not  as  a  general  rule  be 
alleged  when  the  dangerous  results  are  properly  shown.86 

Formal  Averment  of  Assault  and  Battery  —  In  an  indictment  for  mur- 
der, it  is  not  necessary  to  charge  in  formal  and  express  terms  an  as- 


Mass. — Com.  v.  Robertson,  162  Mass.  90, 
38  N.  E.  25;  Com.  v.  Costley,  118  Mass. 
1.  Mo.— State  v.  Shelton,  223  Mo.  118; 
122  S.  W.  732;  State  v.  Keele,  105  Mo. 
38,  16  S.  W.  509.  Mont.— Territory  v. 
Young,  5  Mont.  242,  5  Pac.  248.  Okla. 
Clark  v.  State  (Okla.  Crim.),  106  Pac. 
803. 

A  charge  alleging  that  three  defend- 
ants committed  the  crime  with  a  pistol 
"then  and  there  in  their  right  hands 
held"  is  not  insufficient  as  it  may 
mean  that  each  held  a  pistol  or  it  would 
not  be  impossible  for  all  three  to  hold 
the  same  weapon.  State  v.  Brown,  21 
Kan.  38;  State  v.  Johnson,  255  Mo.  281, 
164  S.  W.  209. 

In  State  v.  Dalton,  27  Mo.  13,  it  was 
expressly  ruled  that  the  manner  in 
which  the  instrument  is  held  by.  which 
the  injury  is  inflicted  is  not  material; 
and  even  if  it  was  material  under  the 
common  law  rules  of  pleading  that  it 
is  manifestly  cured  by  the  sweeping 
provision  of  the  Missouri  statute,  which 
declares  that  "no  indictment  shall  be 
deemed  invalid  on  account  of  any  de- 
fect or  imperfection  which  does  not 
tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  mer- 
its." The  rule  as  announced  in  that 
case  was  unqualifiedly  approved  in  the 
later  ease  of  State  v.  Payton,  90  Mo. 
220,  2  S.  W.  394.  See  also  State  v. 
Shelton,  223  Mo.  118,  122  S.  W.  732. 

83.  3  Chit.  Or.  Law,  pp.  750,  752, 
note  d;  State  v.  Ballance,  207  Mo.  607, 
615,  106  S.  W.  60;  State  v.  Woodward, 
191  Mo.  617,  628,  90  S.  W.  90;  State  v. 
Johnson,  191  Mo.  177,  90  S.  W.  89;  State 
V.  Williams,  184  Mo.  261,  83  S.  W.  756; 
State  v.  Green,  111  Mo.  585,  20  S.  W. 
304;  State  V.  Owen,  5  N.  C.  452.  4  Am. 
Dec.  571. 

It  was  held  in  Gibson  v.  Com.,  2  Va. 
€as.  Ill,  that  the  words  "did  stab, 
stick  and  thrust"  were  sufficient,  being 
legal  equivalents  of  "strike  and 
Wound." 

An  indictment  charging  that  the  de- 

Vol.  XI 


fendant  with  a  certain  stone  which  he 
held,  in  and  upon  the  right  side  of  the 
head  of  the  deceased,  feloniously,  etc., 
did  cast  and  throw,  and  that  the  de- 
fendant with  the  stone  aforesaid,  the 
deceased  in  and  upon  the  right  side  of 
the  head,  feloniously,  etc.,  did  strike 
sufficiently  charges  that  the  defendant 
threw  the  stone  and  struck  the  de- 
ceased. White  v.  Com.,  6  Binn.  (Pa.) 
179,  6  Am.  Dec.  443. 

84.  Evans  v.  State,  58  Ark.  47,  22  S. 
W.  1026. 

An  averment  that  the  weapon  was 
loaded  with  a  leaden  bullet  and  also 
that  two  mortal  wounds  were  inflicted 
is  not  an  absurdity.  State  v.  Taylor, 
126  Mo.  531,  29  S.  W.  598. 

85.  Under  the  Florida  statute  defin- 
ing murder  in  the  second  degree  as 
"the  unlawful  killing  of  a  human  be- 
ing when  perpetrated  by  any  act  immi- 
nently dangerous  to  another,"  etc.,  it 
is  not  necessary  that  an  indictment 
charging  murder  in  the  second  degree 
should  allege  that  the  act  producing 
the  death  was  ' '  an  act  imminently  dan- 
gerous to  another,"  but  it  is  sufficient 
to  describe  the  act,  leaving  it  to  the 
law  and  the  court  to  say  whether  such 
act  was  imminently  dangerous  to  an- 
other. Sumpter  v.  State,  62  Pla.  98, 
57  So.  202. 

To  produce  an  abortion  upon  a  woman 
is  necessarily  to  endanger  her  life,  and 
the  charge  that  appellant  willfully, 
feloniously  and  with  malice  afore- 
thought killed  her  by  such  means  is 
sufficient  to  constitute  a  charge  of  man- 
slaughter. Wilson  v.  Com.,'.  22  Ky.  u 
Eep.   1251,   60   S.  W.  400. 

In  Lee  v.  State,  44  Tex.  Crim.  460,  73 
S.  W.  195,  it  was  held  that  an  indict- 
ment charging  that  the  homicide  was 
committed  by  striking  the  victim,  an 
infant,  with  a  leather  belt,  did  not 
necessarily  require  an  allegation  tnas 
death  was  calculated  to  result  from 
the  use  of  such  a  weapon  or  that  ins 
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sault,  or  an  assault  and  battery.86  In  an  indictment  for  an  assault 
with  intent  to  kill  it  is  not  necessary  to  also  allege  a  battery.87  The 
charge,  in  an  indictment  of  shooting  with  a  dangerous  weapon  includes 
the  subordinate  act  of  assault  with  a  dangerous  weapon.88 

"Shooting."  — The  word  "shooting"  is  not  a  technical  word,  and, 
in  the  usual  sense,  the  phrase,  "shooting  a  person"  means  that  the 
person  was  hit  by,  the  substance  with  which  the  gun  or  pistol  was 
loaded.88  And  to  say  that  the  gun  was  discharged  means  that  the  con- 
tents were  discharged-90 

Variance.  —  If  the  manner  in  which  the  homicide  was  committed  be 
not  proved  substantially  as  alleged  the  variance  is  fatal.91 


striking  was  done  in  a  cruel,  brutal,  in- 
human or  unmerciful   manner. 

86.  Waggoner  v.  State,  155  Ind.  341, 
58  N.  E.  190,  80  Am.  St.  Bep.  237;  Den- 
nis v.  State,  103  Ind.  142,  2  N".  E.  349; 
Fooshee  v.  State,  3  Okla.  Crim.  666,  108 
Pac.  554.  But  see  State  v.  Williams, 
184  Mo.  261,  83  S.  W.  756;  State  v. 
Meadows,  156  Mo.  110,  56  S.  "W.  878; 
State  «  Clark,  147  Mo.  20.  47  S.  W. 
886;  Lester  v.  State,  9  Mo.  666. 

In  Missouri,  where  an  assault  and 
battery  must  be  alleged,  it  should  be 
alleged  that  the  assault  and  battery 
were  committed  on  the  same  person. 
State  v.  Meadows,  156  Mo.  110,  56  S. 
W.  878;  State  v.  Clark,  147  Mo.  20,  47 
S.  W.  886. 

Where  the  words  "kill"  or  "mur- 
der" have  been  used,  no  averment  of 
a  battery  is  necessary.  Bay  v.  State, 
108  Tenn.  282,  67  S.  W.  553. 

Where  the  killing  is  charged  to  have 
been  from  a  battery,  it  is  necessary  to 
aver  an  assault.  Lester  v.  State.  9  Mo. 
666. 

87.  Miller  v.  State,  53  Miss.  403. 

88.  State  v.  Colomb,  108  La.  253,  32 
So.  351;  State  v.  Crittenden,  38  La.  Ann. 
448.  ' 

89.  Jarrell  v.  State,  58  Ind.  293. 

'  In  Veatch  v.  State,  56  Ind.  584,  26 
Am.  Eep.  44,  the  defendant  was 
charged  with  shooting  and  mortally 
wounding  the  body  of  one  M.  "with  a 
gun  loaded  with  gunpowder  and  leaden 
balls,  which  the  said  defendant  then 
and  there  had  and  held  in  his  hands." 
fliere  was  no  averment  that  by  the 
shooting  of  said  gun  the  leaden  balls 
were  driven  or  forced  into  the  body 
and  thereby  inflicted  the  mortal  wounds, 
and  the  indictment  was  held  sufficient. 
For  illustrations  of  indictments  charg- 
ing homicide  by  shooting  which  have 
seen  held  sufficient  see  the  following 


cases:  Ark. — Green  v.  State,  71  Ark. 
150,  71  S.  W.  665.  Fla.— Cooper  t. 
State, '47  Fla.  21,  36  So.  53;  Peterson 
v.  State,  41  Fla.  285,  26  So.  709.  111. 
McDonall  v.  People,  168  111.  93,  48  N. 
E.  86.  Ind. — Green  v.  State,  154  Ind. 
655,  57  N.  E,  637;  Lane  v.  State,  151 
Ind.  511,  51  N.  E,  1056.  Mo.— State  v. 
Ballance,  207  Mo.  607,  106  S.  W.  60; 
State  v.  Silk,  145  Mo.  240,  44  S.  W. 
764,  46  S.  W.  959.  S.  C— State  v.  Free- 
man, 1  Spears  57.  S.  D. — State  v.  Flute, 
20. S.  D.  562,  108  N.  W.  248.  Tenn. 
Foster  v.  State,  6  Lea  213.  Tex.— Scott 
v.  State,  31  Tex.  Crim.  363,  20  S.  W. 
755;  Green  v.  State,  27  Tex.  App.  244, 
11  S.  W.  114;  Smith  v.  State,  21  Tex. 
App.  277,  17  S.  W.  471. 

Indictments  in  the  following  cases 
were  held  insufficient:  State  v.  Birks, 
199  Mo.  263,  97  S.  W.  578;  State  v. 
Johnson,  191  Mo.  177,  90  S.  W.  89. 

90.  State  v.  Silk,  145  Mo.  240,  44  S. 
W.  764,  46  S.  W.  959;  State  v.  Freeman, 
1  Spears  (S.  C.)  61. 

91.  Knapp  v.  State,  25  Ohio  C.  C. 
571;  Danforth  v.  State,  44  Tex.  Crim. 
105,  69  S.  W.  159;  Conde  v.  State,  33 
Tex.  Crim.  10,  24  S.  W.  415;  Monk  v. 
State,  27  Tex.  App.  450,  11  S.  W.  460; 
Gonzales  v.  State,  5  Tex.  App.  584. 

Where  the  indictment  charged  the 
defendant  with  "lying  in  wait"  there 
is  no  variance  where  the  proof  tends  to 
show  that  the  defendant  was  "stand- 
ing" rather  than  "lying"  at  the  time 
of  the  commission  of  the  crime.  State 
v.  Tyler,  122  Iowa  125,  97  N.  W.  983. 

An  indictment  for  the  offense  of  as- 
sault with  intent  to  murder  contained 
the  allegation  that  the  defendants  "did 
.  .  .  with  certain  rocks  in  their  hands, 
feloniously  and  of  their  malice  afore- 
thought, make  an  assault"  upon  the 
person  of  the  prosecutor,  and  the  evi- 
dence in  support  of  these  allegation; 
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F.  Homicide  in  Particular  Manner.  -■- 1.  By  Omissions,  Neglect 
or  Starvation.  —  Precedents  and  forms  for  this  class  of  cases  will  be 
found  in  the  notes  below.92 


was  that  that  injury  was  inflicted  by 
rocks  thrown  by  the  defendants  from 
woods  or  bushes  near  the  roadside. 
This  was  not  a,  material  variance  be- 
tween the  allegata  and  the  probata. 
Varner  v.  State,  6  Ga.  App.  785,  65  S. 
E.  841. 

92.  Homicide  by  Neglect. — In  Ter- 
ritory v.  Manton,  7  Mont.  162,  14  Pac. 
637,  an  indictment  charging  homicide 
by  neglect  was  held  sufficient  which 
charged,  in  substance,  that  the  defend- 
ant was  the  husband  of  the  deceased, 
and  as  such,  owed  her  the  duty  of  pro- 
tection; that  she  was  weak,  feeble,  sick, 
and  unable  to  walk;  that  he  had  the 
ability  to  take  care  of  her,  but  that  he 
left  her  exposed  in  the  night-time  to 
the  cold  and  inclemency' of  the  weather, 
refusing  to  provide  her  with  clothing 
and  shelter,  and  he  did  this  feloniously, 
wilfully,  purposely,  premeditatedly,  and 
of  his  malice  aforethought,  and  that 
she,  "languishing  of  such  exposure, 
leaving,  and  such  neglect,  omitting 
and  refusing  to  provide  clothing  and 
shelter,"  did  die,  and  that  thus  the 
defendant  feloniously,  willfully,  pur- 
posely, premeditatedly,  and  of  his  mal- 
ice aforethought,  did  kill  and  murder 
her. 

An  indictment  for  manslaughter  com- 
mitted by  a  mother  in  exposing  to  the 
inclemency  of  the  weather  her  new  born 
infant,  which  charges  the  defendant 
with  being  guilty  of  wrongful  acts 
which  created  the  exposure  in  part,  and 
that  it  was  of  such  exposure  that  the 
child  died,  and  which  charges  in  sub- 
stance that  it  died  from  the  exposure 
created  by  the  defendant,  is  not  defect- 
ive in  failing  to  state  that  the  defend- 
ant was  bound  to  provide  for  and  pro- 
tect the  child,  nor  in  failing  to  charge 
that  the  child  was  unable  to  help  it- 
self. State  v.  Behm,  72  Iowa  533,  34 
N.  W.  319. 

An  indictment  for  an  assault  with 
intent  to  kill  an  adopted  daughter  of 
defendants,  of  eleven  years  of  age,  by 
neglecting  and  refusing  to  nourish  her, 
is  insufficient,  where  it  fails  to  charge 
that  defendants  had  the  means  and 
were  pecuniarily  able  to  provide  for 
her.  State  v.  Merkley,  74  Iowa  695,  39 
N.  W.   111. 


By  Forcing  Sick  Person  Into  Street. 
See  9  Standard  Peoc.  579. 

Negligent  Operation  of  Factory.— In 
People  v.  Harris,  74  Misc.  353,  134  N. 
Y.  Supp.  409,  the  defendants  were 
charged  with  manslaughter  by  their 
criminal  and  negligent  operation  of  a 
factory  whereby  certain-  of  their  em- 
ployes were  burned  to  death.  One  count 
charged  common -law  manslaughter  in 
the  first  degree.  It  alleged  in  substance, 
that  the  defendants  did  willfully  and 
feloniously  choke,  suffocate,  and 
strangle  the  deceased  by  means  of  fire 
and  of  the  smoke  thereof,  by  reason 
whereof  the  deceased  died.  This  was 
held  to  be  sufficient. 

Negligent  Operation  of  Railway  Sys- 
tem.—In  People  v.  Smith,  105  N.  Y 
Supp.  1082,  the  defendant,  vice-presi- 
dent and  general  manager  of  a  railroad 
was  charged  with  manslaughter  through 
negligence  and  malperformance  of  his 
duty.  The  indictment  set  forth  "that 
on  February  16,  1907,  the  New  York 
Central  &  Hudson  Eiver  Eailroad  Com- 
pany was  a  corporation  duly  authorized 
to  operate  a  railroad  for  transporting 
passengers  and  that  at  a  certain  point 
on  its  track  there  was  a  curve,  'along 
and  upon  which  said  line  of  railroad 
and  around  which  said  curve  the  said 
corporation  did  then  and  there  operate 
and  cause  to  run  a  certain  train  of 
railroad  cars  drawn  by  two  certain 
locomotive  engines  propelled  by  electri- 
city and  governed  and  controlled  by  an 
employee  of  the  said  corporation  known 
as  a  loeomotive  engineer.'  Also,  that 
on  the  day  named,  the  defendant  was 
vice-president  and  general  manager  of 
the  corporation,  'and  as  such  officer 
and  general  manager  had  charge  of  and 
control  over  the  maintenance  of  tracks 
and  roadbed  of  the  said  corporation, 
along  the  said  line  of  railroad  there, 
and  "the  operation  of  all  trains  along 
and  over  the  said  line  of  railroad  there, 
and  the  operation  of  the  train  of  rail- 
road cars  drawn  by  the  two  loeomotive 
engines  aforesaid,  and  the  employments 
and  instruction  of  the  locomotive  en- 
gineers of  all  locomotives,  drawing  an 
such  trains,  and  of  the  engineer  gov- 
erning and  controlling  the  locomotive 
of  the  train  aforesaid.'    'And  it  waa 
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Homicide  by  Criminal  Negligence. —  In  charging  homicide  by  criminal 
negligence  it  is  not  necessary  to  allege  culpable  or  other  negligence 
eo  nomine,  if  the  indictment  or  information  charge  facts  sufficient  to 
show  such  incompetency,  inattention  or  indifference  to  the  safety  of 
the  deceased  as  gives  rise  to  criminal  liability.  Nor  is  it  necessary  that 
the  facts  bealleged  in  other  than  general  terms  and  as  ultimate  facts.9* 


then  and  there  the  duty  of  the  said  Al- 
fred H.  Smith,  as  such  officer  and  gen- 
eral  manager,    as    aforesaid,    thus    in 
charge  of  and  control  over  the  opera- 
tion  of  the   said    train,    as    aforesaid, 
and  the  employment  and  instruction  of 
the  said  locomotive  engineers,  as  afore- 
said, to  ascertain   and   know   at   what 
speed  it  was  safe  for  the  said  train  to 
pass  along  the  said  line  of  railroad  and 
around  the  said  curve,  and  to  use  and 
exercise  and  cause  to  be  used  and  ex- 
ercised all  proper,  reasonable,  and   ef- 
fective measures  and  all  means  within 
his  power  to  prevent   said  train  from 
passing  along  the  said  line  of  railroad 
and  around  the  said  curve  at  a  speed 
faster  than  was  safe  for  the  said  train 
to  so  pass,  and  to  place  the  said  train 
under  the  government  and   control   of 
a  locomotive  engineer  properly  trained 
and  experienced  and  competent  to  run 
the  said  train  with   safety   along   the 
said  line  of  railroad  and  around  said 
curve.'    But  that  the  defendant  know- 
ing the  facts  and  his  duty,  as  afore- 
said, wholly   omitted    to    ascertain    at 
what  speed  it  was  safe  for  the  train 
to  pass  around  the  curve,  and  placed 
the  train  under  the  control  of  a  loco- 
motive engineer   not   properly   trained 
and  not  experienced  and  not  competent 
to  run  the  train  with   safety   around 
said  curve.    It  is  further  alleged  that 
by  reason  of  the  culpable  negligence  of 
the  defendant  the  train  was  run  at  a 
dangerous  speed  and  left  the  rails  and 
was  wrecked,  thereby  causing  the  death 
of  one  Clara  L.  Hudson,  a  passenger. ' ' 
Negligent  Selection  of  Building  Ma- 
terial.—For  the  form  of  an  indictment 
charging  manslaughter   from   acts   and 
omissions  in  the  selection  and  use   of 
materials    and    the    construction   of  a 
building  as  a  result  of  which  the  build- 
ing fell,  see  People  v.  Buddensieck,  103 
N.  T.  487,  9  N.  E,  44,  57  Am.  Rep.  766, 
and  9  Standard  Pboc.  582,  where  the 
form  is  fully  set  forth. 

Negligent  Use  of  Electric  Wires.— For 
the  form  of  an  indictment  charging 
manslaughter  by  negligently  causing 
electric  wires  to  be  lowered  where  de- 


ceased came  in  contact  with  them  and 
was  killed,  see  People  v.  Murphy,  87  N. 
Y.  Supp.  788. 

93.  State  v.  Lester  (Minn.),  149  N. 
W.  297. 

Negligent  Driving  of  Automobile. 
An  information  charges  "that  defend- 
ant carelessly,  recklessly  and  with  culp- 
able negligence  operated  and  propelled 
an  automobile.  It  charges  that  the  de- 
fendant was  then  and  there  in  charge 
and  control  of  and  operating  and  man- 
aging a  certain  automobile,  moving  and 
being  propelled  upon  L.  street,  a  public 
highway  of  the  said  city  of  St.  Louis, 
and  that  the  said  J.  W.  then  and  there, 
at  said  city  of  St.  Louis,  on  said  thirty- 
first  day  of  October,  one  thousand  nine 
hundred  and  seven,  feloniously,  care- 
lessly, recklessly  and  with  culpable  neg- 
ligence, did  drive,  propel  and  force  said 
automobile  with  great  force  and  vio- 
lence at,  against  and  upon  said  C.  M. 
Then  follows  the  charge  of  the  inflic- 
tion of  the  wounds  by  reason  of  such 
carelessness,  recklessness  and  culpable 
negligence,  and  it  is  again  charged  that 
the  defendant  carelessly,  recklessly  and 
with  culpable  negligence,  did  with  great 
force  and  violence  throw  and  cast  said 
0.  M.  to  the  ground  and  pavement;  and 
drive,  propel  and  force  two  of  the 
wheels  of  said  automobile  against,  upon 
and  over  the  head  and  body  of  said  C. 
M.  thereby  inflicting  certain  designated 
wounds  and  bruises,  from  which  the 
said  0.  M.  died."  The  court  said: 
"This,  in  our  opinion,  fs  a  sufficient 
charge  and  fully  informed  the  defend- 
ant of  the  nature  and  character  of  the 
offense  he  was  called  upon  to  answer 
It  was  not,  in  our  judgment,  essential 
that  the  information  should  undertake 
to  set  out  in  detail  in  what  such  care- 
lessness, recklessness  and  culpable  neg- 
ligence consisted,  but  the  charge  that 
he  operated  and  propelled  this  auto- 
mobile along  a  public  street  carelessly, 
recklessly  and  with  culpable  negligence 
was  in  effect  notifying  the  defendant 
that  he  was  not  using,  operating  or 
propelling  his  automobile  in  accordance 
with  the  law  or  the  ordinances  of  the 
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The  criminal  liability  of  a  physician  for  the  death  of  his  patient  brought 
about  by  his  gross  negligence,  carelessness  or  ignorance,  may  be  estab- 
lished npon  an  indictment  or  information  predicated  upon  the  general 
statute  defining  manslaughter.94 

2.  By  Poisoning.95  —  "Where  the  homicide  has  been  committed  by 
the  use  of  a  poisonous  drug,  it  is  not  necessary  to  aver  how  the  drug 
was  administered,  or  the  particular  way  in  which  it  affected  .tjie  de- 
ceased, nor  that  the  drug  was  a  poison,  or  the  quantity  which  was 
administered,96  nor  aver  that  the  poison  was  taken  into  the  stomach 


city  regulating  the  use  and  operation 
of  such  machines."  State  v.  Watson, 
216  Mo.  420,  115  S.  W.  1011,  cited  and 
approved  in  SehuJtz  v.  State,  89  Neb. 
34,  130  N.  W.  972,  33  L.  B.  A.  (N.  S.) 
403. 

Carrying  Boy  Into  Deep  Water. — The 
averments  of  an  information  charging 
the  defendant  with  culpable  negligence 
in  willfully  and  forcibly  seizing  a  boy, 
against  his  will  and  protest,  and  car- 
rying him  out  into  a  river  where  the 
water  was  deep,  and  dangerous  to  life, 
whereby  he  was  drowned  were  held  to 
be  sufficient  to.  sustain  a  conviction  of 
manslaughter  in  the  fourth  degree. 
State  v.  Badford,  56  Kan.  591,  44  Pac. 
19. 

94.  Hampton  v.  State,  50  Fla.  55,  39 
So.  421. 

95.  For  farms  of  indictment  for  pois- 
oning see  9  Standard  Proc.  579,  et  seq. 

The  following  is  the  form  for  the  in- 
dictment for  murder  by  poison  as  given 
in  Archibold's  Crim.  PI.  and  Ev.,  10th 
Lond.  ed.  432,  with  some  of  the  useless 
allegations  omitted:  "That  J.  S.,  late 
of,  etc.,  of  his  malice  aforethought 
wickedly  contriving  and  intending  one 
J.  N.,  with  poison,  wilfully,  feloniously 
and  of  his  malice  aforethought  to  kill 
and  murder,  on,  etc.  with  force  and 
arms,  at  the^parish  aforesaid,  in  the 
county  aforesaid,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  a  large 
quantity  of  a  certain  deadly  poison 
called  white  arsenic,  to  wit,  the  quan- 
tity of  two  drachms  of  the  said  white 
arsenic,  did  put,  mix,  and  mingle  into 
and  with  a  certain  quantity  of  beer, 
which  the  said  J.  N.  was  then  and 
there  about  to  drink  (the  said  J.  S. 
then  and  there  well  knowing  that  he 
the  said  J.  N.,  intended  and  was  then 
and  there  about- to  drink  the  said  beer 
and  the  said  J.  S.  then  and  there  also 
well  knowing  the  said  white  arsenic,  so 
as  aforesaid  by  him  put,  mixed,  and 
mingled  into  and  with  the  said  beer,  to 
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be  a  deadly  poison) ;  and  that  the  said 
J.  N".  afterwards,  to-wit,  on  the  day 
and  year  aforesaid,  did  take,  drink,  and 
swallow  down  a  large  quantity,  to-wit, 
half  a  pint  of  the  said  beer  with  which 
the  said  white  arsenic  was  so  mixed 
and  mingled  by  the  said  J.  S.,  as  afore- 
said (he  the  said  J.  N.  at  the  time  he 
so  took,  drank  and  Swallowed  down  the 
said  beer,  not  knowing  there  was  any 
white  arsenic,  or  any  other  poisonous 
or  hurtful  ingredient  mixed  or  mingled 
with  the  said  beer) ;  by  means  whereof 
he  the  said  J.  N.  then  and  there  became 
sick  and  greatly  distempered  in  his 
body;  and  the  said  J.  N.  of  the  poison 
aforesaid,  so  by  him  taken,  drunk,  and 
swallowed  down  as  aforesaid  and  of 
the  sickness  occasioned  thereby,  from 
the  said  third  day  of  August,  in  the 
year  last  aforesaid,  until  the  28th  day 
of  the  same  month,  in  the  same  year 
at  the  parish  aforesaid  did  languish, 
etc.,  etc. "  This  form  is  also  quoted  and 
approved  in  Bish.  Crim.  Proc,  §553. 

For  another  case  containing  an  in- 
dictment for  homicide  by  poison  see 
Bittle  v.  State,  78  Md.  526,  28  Atl.  405. 

96.  Ala.— Scott  v.  State,  141  Ala.  1, 
37  So.  357.  Ark.— State  v.  Eeed,  45  Ark. 
333.  Ind. — Bosenbarger  v.  State,  154 
Ind.  425,  56  N.  E,  914;  Epps  V.  State, 
102  Ind.  539,  1  N.  E.  491;  Carter  v. 
State,  2  Ind.  617;  State  V.  Vawter,  7 
Blackf.  592.  la.— State  v.  Fitzgerald, 
49  Iowa  260,  31  Am.  Bep.  148.  Mass. 
See  also  Com.  v.  Kennedy,  170  Mass.  18, 
48  ST.  E.  770;  Com.  v.  Gala  van,  9  Allen 
271.    Mo.— Com.  v.  Van  Houten,  37  Mo. 

357.    Pa.— Com.  v.  W ,  3  Pittsb.  462. 

Tex.— Morrison  v.  State,  40  Tex.  Crim. 
473,  51  S.  W.  358;  Watson  v.  State,  9 
Tex.  App.  237.  Va.— Puryear  v.  Com., 
83  Va.  51,  1  S.  E.  512. 

See  10  Standard  Proc.  997. 

Assault  With  Intent  To  Murder.— An 
indictment  alleging  that  the  accused 
"with  arsenic  poison,  and  other  poisons 
to  the  grand  jurors,  unknown,  but  all 
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of  the  deceased,97  nor  state  the  particular  poison  administered,98  nor 
allege  that  the  defendant  knew  of  its  poisonous  character,90  nor  need 
the  indictment  allege  that  the  deceased  had  no  knowledge  that  the  sub- 
stance administered  to  him  by  defendant  was  poison.1 

3.  In  Attempting  an  Abortion.  —  An  indictment  or  information  for 
homicide  committed  in  an  attempt  to  commit  an  abortion  must  con- 
form substantially  to  the  statute  denning  the  offense.2  The  indictment 


being  weapons  likely  to  produce  death. 
did  unlawfully  and  with  malice  afore- 
thought, make  an  assault  upon  "a 
named  person"  by  putting  said  arsenic 
poison  and  said  othei;  poisons  to  the 
grand  jurors  unknown,  into  coffee,  and 
administering  the  said  poisons  to  the 
said"  person,  charges  the  offense  of 
assault  with  intent  to  murder  with  suffi- 
cient certainty  and  fullness.  Johnson 
».  State,  92  Ga.  36,  17  S.  E.  9T4.  Corn- 
pure  Johnson  V.  State,  90  Ga.  441,  16  & 
E.  92. 

An  indictment  which  avers  that  the 
defendant  "did  unlawfully  and  with 
malice  af  orethought/kill  J.  S.  by  admin- 
istering to  him  a  quantity  of  mor- 
phine," is  sufficient  charging  murder, 
and  is  not  subject  to  demurrer.  Scott 
v,  State,  141  Ala.  1,  37  So.  357. 

It  is  not  essential  to  constitute  a  good 
indictment  that  the  quantity  of  the 
poisonous  drug  administered  be  stated. 
Bosenbarger  v.  State,  154  Ind.  425,  56 
K.  E.  914;  Morrison  V.  State,  40  Tex. 
Grim.  473,  51  S.  W.  358. 

Need  not  allege  that  mixture  contain- 
ing poison  was  poisonous.  Com.  v.  Gala- 
van,  9  Allen  (Mass.)  271. 

Mixing  Glass  With  Food.— An  in 
dictment  which  charges  merely  that 
the  accused  put  broken  glass  into  the 
intended  victim's  food  with  intent  that 
he  eat  it  is  insufficient  to  charge  an  as- 
sault with  intent  to  kill.  But  an  indict- 
ment charging  that  the  accused  admin- 
istered ground  or  shivered  glass  with 
intent  to  kill  the  prosecutor  is  sufficient, 
because  this  charges  that  the  intended 
victim  partook  of  the  food.  Leary  V. 
State  (Ga.  App.),  82  S.  E,  471. 

It  is  not  necessary  that  it  be  averred 
Whether  the  drug  was  a  liquid,  gas  or 

?J»  State  »•  Moothart,  109  Iowa 
130,  80  N.  W.  301. 

isVir  ^stmoreland  v.  United  States, 
If  US.  545,  15  Sup.  Ct.  243,  39  L.  ed. 
^55;  Bilansky  v.  State,  3  Minn.  427. 

But  in  2  Bish.  Crim.  Proc,  the  learned 
author  in  §556,  says:  "That  the  poison 
TO8  taken  into  the  stomach  must    in 


some  way  appear  in  averment  though 
the  form  of  words  is  not  material. 
Where,  in  Minnesota,  a  statute  in  a 
measure  influenced  the  allegation,  it 
was  adjudged  adequate  to  say,  that  the 
defendant  murdered  the  deceased  'by 
administering  to  him'  the  poison." 

The  fact  that  the  relative  proportion 
of  poison  found  in  the  food  in  which 
the  poison  was  alleged  to  have  been 
placed  does  not  correspond  with  that 
charged  in  the  indictment  is  immate- 
rial. Com.  v.  Hobbs,  140  Mass.  443,  5 
N.  E.  158. 

98.  Carter  v.  State,  2  Ind.  617;  Wat- 
son v.  State,  9  Tex.  App.  237.  See  10 
Standard  Proc.  998. 

But  Lord  Hale,  in  2  Hale  P.  C,  185, 
says:  "If  A.  be  indicted  for  poisoning 
B.,  it  must  allege  the  kind  of  poison, 
but  if  he  poisoned  B.  with  another  kind 
of  poisoning,  yet  it  maintains  the  in- 
dictment, for  the  kind  of  death  is  the 
same. ' ' 

99.  IT.  S. — Westmoreland  v.  United 
States,  155  IT.  S.  545,  15  Sup.  Ct.  243,  39 
L.  ed.  255.  Mass. — Com.  v.  Hobbs,  140 
Mass.  443,  5  N".  E.  158;  Com.  v.  Bearse, 
108  Mass.  487;  Com.  v.  Galavan,  9  Allen 
271.  N.  C— State  v.  Utley,  126  N.  O. 
997,  35  S.  E.  428;  State  v.  Slagle,  83 
N.  C.  630.  Compare,  State  V.  Yarbor0 
ough,  77  N.  C.  524.  Pa. — Com.  v.  Earle, 
1  Whart.  525.  Tex. — Morrison  v.  State, 
40  Tex.  Crim.  473,  51  S.  W.  358.  Va. 
Thorton  v.  Com.,  24  Gratt.  657. 

1.  Siple  v.  State,  154  Ind.  647,  57 
N.  E.  544. 

Under  the  Texas  statute  an  indict- 
ment for  murder  by  administering  pois- 
on which  fails  to  allege  that  the  poison 
charged  to  have  been  administered  by 
the  defendant  was  taken  by  the  de- 
ceased without  knowledge  as  to  what 
it  was,  or  its  deadly  effect,  or  that  it 
was  administered  by  force,  by  threats 
or  by  fraud  on  the  part  of  the  defend- 
ant, is  defective.  Sanders  v.  State,  54 
Tex.  Crim.  101,  112  S.  W.  68,  22  L.  E. 
A.   (N.  S.)    243n. 

2.  Colo. — Johnson  v.  People,  33  Colo. 
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must  charge  that  the  killing  was  done  with  malice  aforethought  and 
with  the  intention  to  produce  a  miscarriage,3  or  to  destroy  the  child.1 
It  is  not  necessary  to  allege  that  the  woman  was  "quick"  with  child 
where  the  indictment  charges  her  death.6  But  where  the  indictment 
charges  the  accused  with  statutory  manslaughter  in  causing  the  death 
of  a  child  in  procuring  an  abortion,  it  must  be  averred  and  proved 
that  the  child  was  "quick."6 

Averment  of  Means.  —  The  indictment  or  information  need  not  spe- 
cifically describe  the  medicine  or  drug  administered,7  nor  the  kind  or 
character  of  instruments  used,8  or  the  manner  of  such  use,9  where  it 


224,  80  Pae.  133,  108  Am.  St.  Rep.  85. 
Ga.— Snell  v.  State,  13  Ga.  App.  158, 
79  S.  E.  71.  Mich. — People  v.  Olmstead, 
30  Mich.  431.  Mo. — State  v.  Emerieh, 
87  Mo.  110.  Wis.— Hatehard  v.  State, 
79  Wis.  357,  48  N,  W.  380. 

Where  by  the  statute  (1845,  eh.  260) 
it  is  a  misdemeanor  to  administer  drugs 
to  a  female  with  intent  to  produce  a 
miscarriage  and  by  statute  (1846,  ch. 
22)  it  is  manslaughter  to  use  the  same 
means  with  intent  to  destroy  the  child 
in  case  death  of  child  is  procured,  an 
indictment  charging  that  the  accused 
committed  manslaughter,  but  in  which 
the  only  intent  alleged  was  an  intent 
to  produce  a  miscarriage,  is  insufficient 
to  charge  a  felony,  but  is  good  fbr  the 
misdemeanor.  Lohman  v.  People,  1  N. 
T.  379,  49  Am.  Dec.  340. 

3.  State  v.  Leeper,  70  Iowa  748,  30 
N;  W.  501;  State  v.  Drake,  30  N.  J.  L. 
422. 

An  indictment  charging  that  the  ac- 
cused willfully,  feloniously  and  with 
malice  aforethought  committed  homicide 
and  inflicted  serious  injury  by  certain 
^neans  upon  deceased  and  caused  an 
abortion  on  her  is  sufficient  though  not 
setting  out  the  unlawful  purpose  of  the 
act.  Wilson  v.  Com.,  22  Ky.  L.  Rep. 
1251,  60  S.  W.  400. 

In  Iowa  under  code,  §3848,  it  was 
held  that  the  indictment  sufficiently 
charged  malice  aforethought  where  it 
charged  that  drugs  were  administered, 
and  an  instrument  thrust  into  the  body 
of  the  deceased  with  the  specific  in- 
tent to  produce  an  abortion.  State  v. 
Thurman,  66  Iowa  693,  24  N.  W.  511. 

4.  People  v.  Lohman,  2  Barb.  (N.  Y.) 
216. 

Where  the  indictment  fails  to  allege 
that  the  act  was  done  with  an  intent 
to  destroy  the  child,  no  felony  is 
charged,  but  a  misdemeanor  only.  Peo- 
ple v.  Lohman,  2  Barb.  (N.  T.)  216. 
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A|j?  allegation  in  an  indictment  that 
an  instrument  was  used  upon  a  preg- 
nant woman  which  caused  her  to  bring 
forth  a  dead  child,  is  not  a  charge, 
that  the  one  using  the  instrument  in- 
tended to  destroy  the  child  and  there- 
fore does  not  constitute  a  felony  under 
Me.  Rev.  St.  160,  §13,  but  charges  man- 
slaughter only.  Smith  v.  State,  33  Me. 
48,  54  Am.  Dec.  607. 

5.  People  v.  Com.,  87  Ky.  487,  9  a 
W.  509;  State  v.  Smith,  32  Me.  369,  54 
Am.  Dee.  578. 

6.  State  v.  Emerieh,  13  Mo.  App, 
492,  aflkmed  in  87  Mo.  110;  Evans  0, 
People,  49  ST.  T.  86. 

7.  State  v.  Longstreth,  19  N.  D.  268, 
121  N.  W.  1114,  1912  D  Ann.  Cas. 
1317. 

8.  State  v.  Longstreth,  19  N.  D.  268, 
121  N.  W.  1114,  1912  D  Ann.  Cas. 
1317. 

An  indictment  charging  that  the  ac- 
cused "did  use  a  certain  instrument, 
the  name  of  which  instrument  is  to 
the  jurors  unknown  and  caused  the 
death  of  a  woman"  by  means  of  forc- 
ing the  instrument  into  the  womb  of 
the  Woman  "with  intent  to  cause  mis- 
carriage, sufficiently  describes  the  in- 
strument and  the  cause  and  manner  of 
death."  Com.  v.  Jackson,  15  Gray 
(Mass.)  187. 

An  indictment  which  alleges  that  oe-. 
fendant  did  unlawfully  kill  and  slay 
another,  while  the  slayer  was  in_  the 
commission  of  an  unlawful  act,  ».  &, 
using  instruments  and  drugs  upon  a 
woman  with  intent  to  procure  an  abor- 
tion, is  a  sufficient  indictment  for  man- 
slaughter, although  it  fails  to  state  that 
death  was  occasioned  by  the  use  of  such 
drugs  or  instruments.  State  v.  Barker, 
28  Ohio  St.  583. 

9.  State  v.  Longstreth,  19  N.  D.  2oS, 
121  N.  W.  1114,  1912  D  Ann.  Cas. 
1317. 
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alleges  that  the  drug,  or  kind  of  instrument,  or  the  manner  of  its  use 
are  unknown. 

Negativing  Exceptions — In  states  where  the  statutes  have  made  ex- 
ceptions negativing  guilt,  in  procuring  abortions,  which  exceptions 
constitute  a  part  of  the  definition  or  description  of  the  offense,  they 
must  be  negatived  in  the  indictment  or  information  ;10  but  where  such 
exceptions  are  not  a  part  of  the  statutory  definition  of  the  Grime,  as 
where  they  are  contained  in  separate  sections  or  clauses  of  the  statute, 
it  is  not  necessary  that  they  be  either  pleaded  or  proved.11 

Joinder  of  Offenses.  —  The  general  rule  as  to  charging  more  than  one 
offense  in  the  same  indictment  is  applicable  to  prosecutions  for  murder 
in  the  attempt  to  commit  abortion.12 


10.  Colo. — See  Johnson  v.  People,  33 
Colo.  224,  80  Pae.  133,  108  Am.  St. 
Eep.  85.  Conn. — State  v.  Lee,  69  Conn. 
186,  3T  Atl.  75.  111.— Beasley  v.  People, 
89  HI.  571.  '  Ind.— Willey  v.  State,  52 
Ind.  246;  Bassett  v.  State,  41  Ind.  303. 
la.— State  v.  Moon,  148  N".  W.  1001; 
State  v.  Leeper,  70  Iowa  748,  30  N.  W. 
501.  Minn. — State  v.  Mclntyre,  19 
Minn.  93.  Mo.— State  v.  De  Groat,  168 
S.  W.  702;  State  v.  Dargatz,  244  Mo. 
218,  148  S.  W.  889;  State  v.  Grow,  235 
Mo.  307,  138  S.  W.  648;  State  V.  Casto, 
231  Mo.  398,  132  S.  W.  1115;  State  iv 
Meek,  70  Mo.  355,  35  Am.  Eep.  427. 
H.  D.— State  v.  Longstreth,  19  N.  D. 
268,  121  N.  W.  1114,  1912  D  Ann.  Cas. 
1317;  State  v.  Belyea,  9  N".  D.  353,  83 
N.  W.  1.  Ohio.— Moody  v.  State,  17 
•  Ohio  St.  110.  Ore.— State  v.  Atwood,  54 
Ore.  526,  102  Pac.  295,  104  Pac.  195. 
Utah.— State  v.  Wells,  35  Utah  400,  100 
Pac.  681,  136  Am.  St.  Eep.  1059,  19 
Ann.  Cas.  631.  Vt.— State  v.  Stokes,  54 
Vt.  179. 

An  indictment  which  alleged  that  the 
accused,  with  intent  to  procure  a  mis- 
carriage, administered  medicine  to  a 
pregnant  woman,  -the  same  not  being 
necessary  to  preserve  her  life,  was  held 
sufficient  to  negative  the  necessity  of 
the  miscarriage,  and  not  of  the  medicine 
alone.  State  v.  Brown  (Bel.),  85  Atl. 
797. 

Where  the  act  makes  it  a  criminal 
offense  for  any  one  to  cause  an  abor-, 
twin  unless  it  is  caused  by  a  regular 
Practitioner  of  medicine,  an  indictment 
against  two  persons,  which  alleges  that 
„J.  yere  not  regular  practitioners  of 
medicine,  negatives  the  exception  in  the 
statute.    Hays  v.  State,  40  Md.  633. 

An  indictment  charging  that  accused 
^lawfully"  USed  a  certain  instru- 
ment with  intent  to  cause  a  miscarriage 


sufficiently  negatives  any  inference 
that  the  act  was  done  by  a  surgeon 
for  the  purpose  of  saving  the  life  of 
the  woman,  or  under  any  other  cir- 
cumstances which  would  furnish  a  law- 
ful justification.  Com.  v.  Sholes,  13  Al- 
len  (Mass.)   554. 

If  an  indictment  or  information  ac- 
cuse a  physician  of  manslaughter,  it 
need  not  negative  the  averment  that 
he  had  been  advised  by  a  physieian  that 
the  miscarriage  was  necessary  to  pre- 
serve the  woman 's  life.  State  v.  Gow, 
235  Mo.  307,  138  S.  W.  648. 

11.  Colo.— Fitch  v.  People,  45  Colo. 
298,  100  Pae.  1132;  Johnson  v.  People, 
33  Colo.  224,  80  Pae.  133,  108  Am.  St. 
Eep.  85.  Del. — State  v.  Quinn,  2  Penne. 
339,  45  .  Atl.  544.  Mo.— State  v.  De 
Groat,  168  S.  W.  702. 

In  an  indictment  under  the  Texas 
code  for  destroying  the  life  of  an  in- 
fant during  the  parturition  of  the 
mother,  and  before  it  was  actually 
born,  it  is  not  necessary  for  the  in- 
dictment to  negative  the  existence  of 
the  circumstances  which  would  justify 
the  act  under  the  code.  State  v.  Eupe, 
41  Tex.  33. 

12.  Where  an  indictment  contains 
two  counts,  both  of  which  charged, 
first,  a  distinct  charge  of  using  un- 
lawful means  to  procure  a  miscarriage, 
and,  second,  an  allegation  of  facts  con- 
stituting the  crime  of  involuntary  man- 
slaughter, it  is  not  bad  for  duplicity 
as  charging  abortion  and  involuntary 
manslaughter  in  the  same  count.  Tray- 
lor  v.  State,  101  Ind.  65. 

Where  an  indictment  in  the  first  count 
charges  that  the  act  was  committed 
with  some  instrument  unknown,  and  in 
the  second,  by  administering  certain  un- 
known druA  it  charges  but  one  offense, 
that  of  mUTder  in  the   second   degree, 
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Variance.  —  In  accordance  with  the  general  rule  variance  in  immate- 
rial respects  will  be  disregarded.13 

G.  Description  op  Victim.  —  The  indictment  should  be  certain  as 
to  the  person  slain  or  assaulted.14    It  is  sufficient  to  describe  the 


as  neither  count  charges  an  intent  to 
take  life^  State  v.  Baldwin,  79  Iowa 
714,  45  N.  W.  297. 

But  an  indictment  which  charges  one 
of  the  defendants  with  using  instru- 
ments, and  the  same  defendant,  with 
other  defendants,  with  administering 
drugs,  to  procure  a  miscarriage,  and 
that  by  both  of  such  means  the  woman 
died,  is  not  bad  as  charging  more  than 
one  offense.  Com.  v.  Brown,  14  Gray 
(Mass.)  419. 

Where  an  information  charges  the 
accused  with  murder  in  the  second 
degree,  committed  while  the  accused 
were  engaged  in  the  commission  of  a 
subordinate  felony,  as  denned  by  N".  D. 
Rev.  Code,  §7177,  concerning  the  intent 
to  procure  the  miscarriage  of  a  woman, 
and  setting  out  the  facts  constituting 
the  subordinate  felony,  it  does  not  con- 
tain a  statement  of  more  than  one  of- 
fense. State  v.  Belyea,  9  N.  D.  353, 
83  N.  W.  1.  , 

An  information  containing  a  count 
for  murder  at  common  law,  in  causing 
the  death  of  a  woman  in  an  attempt  to 
procure  an  abortion,  may  also  contain 
a  count  for  statutory  manslaughter 
where  the  crime  charged  in  the  second 
count  grew  out  of  the  same  transaction 
as  in  the  first  count.  People  v.  Ses- 
sions, 58  Mieh.  594,  26  N.  W.  291. 

13.  Where  an- attempt  to  procure  a 
miscarriage  is  alleged  to  have  been 
committed  "with  force  and  arms," 
proof  that  deceased  consented  to  the 
attempt  is  an  immaterial  variance.  Peo- 
ple v.  Abbott,  116  Mich.  263,  74  N.  W. 
529. 

There  is  an  immaterial  variance  where 
the  indictment  alleges  that  an  instru- 
ment was  thrust  into  the  "body  and 
womb,"  and  the  proof  shows  that  it 
was  thrust  into  the  bladder.  Clark  V. 
People,  224  111.  554,   79  N.  E.  941. 

14.  Ala.— See  "Wells  v.  State,  65  So. 
950.  Ind.— Padgett  v.  State,  167  Ind. 
179,  78  N.  E.  663.  La.— State  v.  Grif- 
fin, 48  La.  Ann.  1409,  20  So.  905.  Mo. 
State  v.  Evans,  128  Mo.  406,  31  S.  W. 
34.  Tex.— Brown  v.  State,  53  Tex.  Crim. 
303,  109  S.  W.  188;  .Tohnson  v.  State, 
60  Tex.  Crim.  305,  131  A  W.  1085; 
Ogden  v.  State,  15  Tex.  Spp.  454;  Bo- 
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hannon  v.  State,  14  Tex.  App.  271;  Bye 
v.  State,  8  Tex.  App.  163.  Wis.— State 
v.  Patrick,  3  Wis.  812. 

See  the  title  "Indictment  and  In- 
formation." 

Merely  statirig.  that  the  assault  was 
made  on  a  certain  named  person  will 
be  sufficient.  "State  v.  Knadler,  40  Kan. 
359,  19  Pac.  923. 

If  the  deceased  is  described  with  suf- 
ficient accuracy  to  enable  the  defendant 
to  know  who  are  his  accusers  it  will 
be  sufficient  in  this  respect.  Dawson  v. 
State,  33  Tex.  491. 

An  affidavit  charging  that  the  defend- 
ant did  "unlawfully,  feloniously,  pur- 
posely and  with  premeditated  malice, 
and  in  a  rude,  insolent  and  angry  man- 
ner, unlawfully  and  feloniously  touch, 
cut,  beat  and  strike  with  his  fist,  and 
with  a  knife  .  .  .  with  the  intent  then 
and  there  and  thereby  him,  said  Harry 
Wolfe,  unlawfully,  purposely  and  with 
premeditated  malice  to  kill  and  mur- 
der," does  not  state  an  offense,  since 
it  fails  to  show  that  any  person  was 
assaulted.  Padgett  v.  State,  167  Ind. 
179,   78  N.  E.  663. 

Same  Person  Must  Be  Alleged  as  As- 
saulted and  Killed. — The  indictment 
must  show  that  the  assault  was  made 
upon  the  same  person  alleged  to  have 
been  killed.  State  v.  Meadows,  156 
Mo.  110,  56  S.  W.  878;  State  v.  Clark, 
147  Mo.  20,  47  S.  W.  886.  But  in  State 
v.  Williams,  184  Mo.  261,  83  S.  W.  756, 
an  indictment  charging  an  assault  on 
"Charles  C."  and  a  killing  of  "said 
Charley  C."  was  upheld. 

Transposition  of  Victim's  and  Ac- 
cused's Names. — Where  in  the  charging 
part  of  the  indictment  the  name  of  the 
deceased  is  substituted  for  that  of  the 
defendant,  the  error  cannot  be  regarded 
as  immaterial,  where  it  is  the  only 
clause  which  alleges  the  infliction  of  the 
mortal  wound  upon  the  body  of  tiia 
deceased.  This  mistake  can  neither  be 
corrected  nor  ignored,  and  the  indict- 
ment is  fatally  defective.  State  v.  Ed- 
wards, 70  Mo.  480.  But  an  erroneous 
insertion  of  the  name  of  the  deceased 
for  that  of  the  accused  in  a  part  oi 
the  indictment  will  not  he  fatal  m 
charging  the  deceased,  mw  w  owa 
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deceased  by  the  name  by  which  he  was  commonly  known,15  and  by 
which  he  was  known  to  defendant,18  although  it  be  but  an  assumed. 
name,17  and  although  he  may  have  also  been  called  by  another  name.18 
But  when  his  name  is  unknown  to  the  grand  jury  it  may  be  so  alleged 
withput  any  further  identification.18  Where  the  name  is  once  given  the 


homicide.     Ewert  v.  State,  48  Pla.  36, 
37  So.  334. 

Omission  of  Name  in  Conclusion. — In 
Dias  v.  State,  7  Blackf.  (Ind.)  20,  39 
Am.  Dee.  448,  it  was  held  that  an  in- 
dictment omitting  the  name  of  the  de- 
ceased in  the  conclusion  was  insufficient. 
But  Evans  v.  People,  12  Mich.  27,  held 
that  where  the  death  of  the  deceased 
following  and  as  a  result  of  the  assault 
was  alleged  and  the  indictment  was 
otherwise  sufficient  to  charge  the  crime 
of  murder,  a  conviction  of  manslaugh- 
ter would  not  be  disturbed.  And  in 
State  v.  Brabson,  38  La.  Ann.  144,  the 
omission  of  the  deceased's  name,  after 
having  named  him  in  other  places,  was 
held  to  be  immaterial.  See  also  Adams 
v.  State,  28  Fla.  511,  10  So.  106. 

The  deceased's  Christian  name  should 
he  given  when  it  is  known.  People  v. 
Walters,  5  Park.  Crim.  (N.  T.)  661. 

Interlineation  of  Name. — The  crossing 
out  of  the  Christian  name  of  the  al- 
leged victim  as  first  written  and  the 
interlineation  of  another  name  in  its 
stead  will  not  render  the  indictment 
subject  to  demurrer  though  such  cor- 
rection he  in  different  handwriting  than 
the  remainder  of  the  indictment.  Cook 
i.  State,  119  Ga.  108,  46  S.  E.  64. 

15.  CaL— People  D.  Freeland,  6  Cal. 
96.  Ga.— Jones  v.  State,  65  Ga.  147. 
Mass.— Com.  v.  Desmarteau,  16  Gray  1. 
Tex.— Morrison  v.  State,  40  Tex.  Crim. 
473,  51  S.  W.  358;  Hunter  v.  State,  8 
Tex.  App.  75;  Eye  v.  State,  8  Tex.  App. 
163. 

Oddity  of  Name  Immaterial.— "If  the 

Mine  of  the  deceased,  as  alleged  in 
the  indictment,  was  the  name  of  a 
human  being,  and  it  was  this  identical 
human  being  that  was  killed,  it  can 
make  no  difference  that  the  name  is 
an  unU9Uai  0ne,— a  name  perhaps  never 
before  applied  to  a  person.  The  sin- 
gularity of  the  name  would  serve  the 
more  certainly  to  identify  the  de- 
Ifsf''  Wade  v.  State,  23  Tex.  App. 
308,  i  S.  w.  896. 

,  ^e  a»  alias  is  alleged,  the  failure 
to  state  the  Christian  name  of  the  de- 
ceased does  not  vitiate.  Palkner  v. 
State,  151  Ala.  77,  44  So,  409. 


An  indictment,  charging  the  killing 
of  T.  H.  alias  T.  J.,  is  not  defective  for 
uncertainty  or  duplicity.  That  expres- 
sion does  not  import  a  killing  of 
"either  T.  H.  or  T.  J.,  but  a  killing  of 
T.  H.  otherwise  called  or  known  as 
T.  J."  The  omission  of  the  Latin  word 
"dietus"  is  not  material.  Kennedy  v. 
People,  39  N.  Y.  245. 

16.  Eye  v..  State,   8  Tex.  App.  163. 

17.  Pyke  v.  State,  47  Ela.  93,  36  So. 
577. 

18.  Thomas  v.  State,  49  Pla.  123,  38 
So.  516;  Jones  v.  State,  63  Ga.  456. 

19.  Ark. — Edmonds  v.  State,  34  Ark. 
720.  La. — State  v.  Richmond,  42  La. 
Ann.  299,  7  So.  459.  Me. — See  State  v. 
Morrissey,  70  Me.  401.  Mo. — State  v. 
Sartino,  216  Mo.  408,  115  S.  W.  1015. 
Okla  — Morgan  v.  Ter.,  16  Okla.  530,  85 
Pac.  718.  Tex. — Johnson  v.  State,  60 
Tex.  Crim.  -305,  131  S.  W.  1085;  Ogden 
<o.  State,  15  Tex.  App.  454;  Bohannon 
v.  State,  14  Tex.  App.  271;  Williams  v. 
State,  3  Tex.  App.  123. 

In  2  Hales'  Pleas  of  the  Crown,  181, 
it  is  said:  "An  indictment  of  murder 
cujusdam  ignoti  is  good."  See  also 
Hawk.  P.  C.  book  2,  ch.  25,  §71;  Whar. 
Am.  Cr.  Law,  §251;  State  V.  Irvin,  5 
Blackf.  (Ind.)  343;  Bex.  v.  Smith,  6 
Car.  &  P.  151,  25  E.  C.  L.  368;  Beg.  v. 
Campbell,  1  C.  &  K.  82,  47  E.  C.  L.  SO; 
3  Greenl.  Ev.  §22.  In  the  case  of  the 
State  v.  Jackson,  4  Blackf.  (Ind.)  49, 
the  person  was  described  as  "an  In- 
dian of  this  state,  of  the  Miami  nation 
of  Indians,  the  name  of  which  said  In- 
dian to  the  jurors  aforesaid  is  wholly 
unknown."  So,  in  Beed  v.  State,  16 
Ark.  497,  the  person  slain  was  de- 
scribed as  "a  certain  Wyandotte  In- 
dian, whose  name  is  unknown  to  .  the 
grand  jury."  These  averments  were 
ruled  sufficient. 

Stating  part  of  name  and  averring 
that  deceased's  other  name  is  unknown 
is  sufficient.  De  Alles  v.  State,  20  Tex. 
App.  145. 

An  unnamed  infant,  the  child  of  cer- 
tain named  persons,  held  sufficient.  La. 
State  v.  Bichmond,  42  La.  Ann.  299,  7 
So.  459.  Miss. — State  v.  Peek,  95  Miss. 
240,  48  So.  819.    Tex.— Gossett  v.  State, 
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full  name  need  not  be  repeated  with  each  reference.20  In  some  juris- 
dictions it  has  been  held  that  where  an  attempt  is  made  to  give  the 
name,  an  erroneous  recital  thereof21  or  partial  omission,22  is  im- 
material. 


57  Tex.  Crim.  43,  123  S.  "W.  428;  Triggs 
v.  State  (Tex.  Crim.),  53  S.  W.  104; 
Puryear  v.  State,  28  Tex.  App.  73,  11 
S.  W.  929. 

See  also  People  v.  Eldridge,  3  Cal. 
App.  648,  86  Pac.  832. 

An  indictment  for  murder,  which 
charges  the  defendant  with  killing  an 
infant  child  by  the  unlawful  beating  of 
the  mother  while  she  was  pregnant 
with  the  child,  causing  its  death  after 
birth,  need  not  aver  the  sex  of  the 
child,  and  a  description  of  the  child 
only  by  reference  to  its  maternity,  or 
by  alleging  that  its  name  was  to  the 
gr,and  jury  unknown,  is  sufficient. 
Clarke  v.  State,  117  Ala.  1,  23  So.  671, 
67  Am.  St.  Bep.  157.  See  also  Tempe 
v.  State,  40  Ala.  350. 

20.  In  State  v.  Pike,  65  Me.  Ill,  it 
was  held  a  sufficient  description  of  the 
deceased  where  she  was  first  named  in 
the  indictment,  "Margaret  E.  Pike," 
and  so  named  in  the  clause  alleging  the 
lulling,  but  was  elsewhere  styled  "the 
said  Margaret." 

21.  State  v.  Windahl,  95  Iowa  47Q, 
64  N.  W.  420;  Gutavenson  v.  State,  10 
Wyo.  300,  68  Pac.  1006.  See  also  State 
v.  Williams,  184  Mo.  261,  83  S.  W.  756. 

An  indictment  charged  the  murder 
of  one  James  Cunningham  Hepp,  omit- 
ting all  other  description  of  deceased. 
Defendant  was  convicted  of  the  mur- 
der of  an  illegitimate  born  to  James 
Cunningham  and  Ida  Hepp.  A  motion 
to  direct  a  verdict  was  overruled,  one 
of  the  grounds  of  the  motion  beiny 
that  there  was  no  evidence  that  James 
Cunningham  Hepp  ever  existed.  It 
was  held  that  while  it  is  true  that  a 
bastard  bears  the  name  of  neither  par- 
ent and  the  grand  jury- had  no  author- 
ity to  give  it  a  name  combining  that 
of  its  parents,  yet  the  case  is  governed 
by  Iowa  Code,  §5286,  which  provides 
that  where  certain  offenses  "are  de- 
scribed in  all  other  respects  with  suffi- 
cient certainty  to  identify  the  act,  an 
erroneous  allegation  of  the  name  of 
the  person  injured  is  not  material." 
State  v.  Cunningham,"  111  Iowa  233,  82 
N.  W.  775. 

In  an  indictment  for  murder,  an 
error  in  the  middle  name  of  the  de- 
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ceased  is  not  material.   People  v.  Lock- 
wood,  6  Cal.  205. 

Different  names  in  separate  counts 
held  immaterial.  Walker  v.  State,  146 
Ala.  45,  41  So.  878. 

There  was  no  error  in  overruling  a 
demurrer  to  a  special  presentment 
charging  the  crime  of  murder  on  the 
ground  that  the  name  of  the  decedent 
was  stated  as  E.  Barksdale,  without 
giving  his  Christian  name  in  full.  Hud- 
gins  v.  State,  136  Ga.  699,  71  S.  B. 
1D65. 

An  indictment  for  an  assault  with 
intent  to  kill  and  murder  George  J. 
Farley,  whose  name  thus  appeared  four 
times  in  the  indictment,  ended  thus: 
"With  a  felonious  intent  ...  to  kill 
and  murder  said  Prank  I.  Parley." 
The  court  properly  instructed  the  jury 
that  if  it  was  apparent  that  the  writing 
of  Frank  I.  Farley  was  a  clerical  error 
in  drafting  the  indictment,  and  that 
George  J.  Farley  was  meant,  and  that 
defendant  was  not  misled  by  the  mis- 
take, the  variance  was  not  fatal,,  and 
the  defendant  should  not  be  acquitted 
on  the  ground  thereof.  State  v.  Mc 
Cunniff,  70  Iowa  217,  30  N.  W.  489.    ■ 

In  an  indictment  for  murder,  the 
surname  of  the  person  killed  was 
spelled  in  three  different  ways,  to  wit: 
"Giddings,"  "Gidings"  and  "Gia- 
ines,"  the  christian  name  being  the 
same  in  every  case.  Held,  that  the 
variance  was  not  sufficient  ground  for 
an  arrest  of  judgment,  the  second  and 
third  form  being  each  idem  sonans  with 
the  first,  within  the  decisions  upon  that 
subject;    State  v.  Lincoln,  17  Wis.  579. 

22.  Description  by  the  initials  of  the 
first  name  is  good.  Hudgins  v.  State, 
136  Ga.  699,  71  S.  E.  1065;  Brown  8. 
Com.,  86  Va.  466,  10  S.  E.  745. 

Leaving  Place  for  Name  Blank.— An 
indictment  for  murder  charged  that 
the  defendant  "wilfully,  and  of  his 
malice  aforethought,  feloniously  did 
kill  and  murder  one  F.  W.  by  cutting 
and  wounding  the  said  F.  W.  with  a 
knife,  a  sharp  edged  instrument  ana 
deadly  weapon,"  and  then  added 
"from  which  said  cutting  and  wound- 

ing  the  said did  then  andttere 

die."     The  indictment  was 
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Averment  That  Deceased  Was  a  "Human  Being."  —The  name  or  othei 
description  of  the  deceased  having  been  given  it  is  unnecessary  to  al- 
lege that  he  was  a  "human  being,"23  or  a  "reasonable  creature  in 
being."21 

The  averment  that  the  -deceased  was  "in  the  peace  of  the  state"  maybe 
omitted.25 

Neither  the  ageza  nor  the  sexz?  of  the  victim  need  be  alleged. 

An  indictment  for  the  murder  of  an  officer  need  not  charge  that  the 
person  killed  was  an  officer,  but  it  will  be  sufficient  if  it  contain  the 
general  requisites  of  an  indictment  for  murder.28 


without  the  last  words  quoted;  but  if 
not,  it  is  conclusive  from  the  preceding 
part   of    the    indictment    that    "said 

,"  refers  to  no  one  but  F.  W. 

Alford  v.  Com.,  84  Ky.'623. 

23.  Cal.— People  V.  McNulty,  93  Cal. 
427,  26  Pac.  597,  29  Pac.  61.  See  also 
People  v.  Lee  Look,  137  Cal.  590,  70 
Pac.  660.  Colo. — Cremar  v.  State,  30 
Colo.  363,  70  Pac.  415.  Ga.— Suther- 
land«.  State,  121  Ga.  591,  49  S.  E.  781; 
Baker  v.  State,  121  Ga.  592,  49  S.  E. 
782.  HL— Kirkham  v.  People,  170  HI. 
99,  48  N.  E.  465;  Palmer  v.  People,  138 
111.  356,  28  N.  E.  130,  32  Am.  St.  Rep. 
146.  Ind— Porter  v.  State)  173  Ind. 
694,  91  N.  E.  340;  Merrick  v.  State,  63 
Ind.  327.  la.--State  v.  Stanley,  33  Iowa 
526.  lactate  v.  Hogan,  117  La.  863, 
42  So.  352;  State  v.  Smith,  38  La.  Ann. 
301.  tt.  Y.— People  v.  Gilbert,  199  N. 
T.  10,  92  N.  E.  85.  N.  C— (State  v. 
Pate,  121  N.  O.  659,  28  S.  E.  354.  Okla. 
Foonhee  v.  State,  3  Okla.  Crim.  666,  108 
Pac.  554;  Johnson  v.  State,  1  Okla. 
Crim.  321,  97  Pac.  1059.  Tex. — Perry- 
man  v.  State,  36  Tex.  321;  Zunago  v. 
State,  63  Tex.  Crim.  58,  138  S.  W.  713, 
1913  D  Ann.  Oas.  665;  Bingo  v.  State, 
54  Tex.  'Crim.  561,  114  S.  "W.  119;  Bo- 
hannon  v.  State,  14  Tex.  App.  271. 
Wa*.— State  v.  Day,  4  "Wash.  104,  29 
Pac.  984.  Wis.— Bowers  v.  State,  122 
Wis.  IBS,  99  N.  W.  447. 

In  People  v.  Vaughn,  14  Cal.  App. 
201,  111  pae.  620,  the  failure  to  allege 
that  the  victim  was  a  human  being  was 
held  immaterial  but  the  accused  was 
charged  Tyith  an  assault  with  intent  to 

murder." 

24.  Ferryman  v.  State,  36  Tex.  321; 
tago  v.  State,  54  Tex.  Crim.  561,  114 
L  ,  i19;  Wade  »•  State,  23  Tex.  App. 
»„'  4=S-  W'  896i  Bea11  v-  state,  17  Tex. 
App.  60;  Ogden  v.  State,  15  Tex.  App. 
**;  Bohannon  ».  State,  14  Tex.  App. 


25.  Omission  of  the  averment  that 
the  deceased  was  at  the  time  of  tlie 
killing  "in  the  peace  of  God  and  of 
the  State"  and  similar  expressions  is 
not  fatal.  Ga. — Dumas  v.  State,  63  Ga. 
600.  Ind.— Fahnestock  v.  State,  23  Ind. 
231.  La. — State  v.  Coleman,  111  La. 
303,  35  So.  560;  State  v.  Vincent,  36 
La.  Ann.  770;  State  •».  Simien,  36  La. 
Ann.  923.  Mass. — Com.  v.  Murphy,  11 
Cush.  472.  N.  C— State  v.  Howard,  92 
N.  C.  772. 

26.  Triggs  v.  State  (Tex.  Crim.), 
53  S.  W.  104. 

27.  Neb.— Taylor  v.  State,  86  Neb. 
795,  126  N.  W.  752.  N.  O.— State  v. 
Pate,  121  N.  C.  659,  28  S.  E.  354. 
Tex. — Triggs  v.  State  (Tex.  Crim.),  53 
S.  W.  104. 

In  an  indictment  for  manslaughter  in 
an  attempt  to  procure  miscarriage  of 
woman,  referring  to  the  deceased  by  a 
female  name  and  the  pronoun  "her" 
and  alleging  that  the  wounds  were  in- 
flicted on  the  "womb"  sufficiently 
charges  the  person  slain  to  have  been 
a  woman.  Weightnovel  V.  State,  46 
Fla.   1,   35  So.   856. 

Bule  held  applicable  to  prosecutions 
for  infanticide.  Clarke  v.  State,  117 
Ala.  1,  23  So.  671,  67  Am.  St.  Rep.  157;' 
State  v.  Morrissey,  70  Me.  401. 

28.  Colo. — Heady  v.  People,  32  Colo. 
57,  74  Pac.  892,  66  L.  B.  A.  353.  Ga. 
"Wright  v.  State,  18  Ga.  383;  Boyd  e. 
State,  17  Ga.  194.  Ky.— Dilger.  v.  Com., 
88  Ky.  550,  11  S.  "W.  651;  Alsop  v. 
Com.,  4  Ky.  L.  Rep.  547.  Mo. — State 
v.  Green,  66  Mo.  631;  State  v.  Jones, 
16  Mo.  388.  N.  J.— Bullock  v.  State, 
65  N.  J.  L.  557,  47  Atl.  62,  86  Am. 
St.  Bep.  668;  Brown  v.  State,  62  N.  J. 
L.  666,  42  Atl.  811.  Tex.— Lyons  v, 
State,  9  Tex.  App.  636.  Eng. — See 
Mackalley's  Case,  9  Coke  65b. 

The  official  character  of  the  person 
killed   does   not    aggravate    or    modify 
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Variance —  The  party  killed  must  be  proved  to  be  the  same  person 
named  in  the  indictment,29  and  if  there  be  a  material  variance  between 
the  name  set  forth  in  the  indictment  and  the  proof,  the  judgment  of 
conviction  cannot  stand.30  A  variance  between  the  Christian  name  of 
the  deceased  as  it  is  alleged  and  proved-is  fatal;31  but  such  a  variance 
is  not  material  if  the  identity  of  the  party  shown  to  have  been  killed 
with  the  one  named  in  the  indictment  is  established  to  $ie  jury's 
satisfaction,  or  if  the  inaccuracy  is  not  misleading.32 

If  in  the  indictment  or  information  the  deceased  be  referred  to  by 
the  name  by  which  he  was  usually  known,  proof  that  such  was  not 
his  correct  name  causes  but  an  immaterial  variance.33  The  converse  is 
equally  true.34    Likewise,  where  the  deceased  is  known  by  both  names, 


the  crime,  and  it  only  becomes  perti- 
nent incidentally,  in  determining  the 
legal  relations  and  duties  of  the  person 
killing  and  the  person  killed,  with  re- 
spect to  each  other,  and  thus  character- 
izing their  acts  at  the  time  of  the  kill- 
ing. North  «.  People,  139  111.  81,  101, 
28  N.  B.  966. 

29.  Ala.— Crawford  v.  State,  112  Ala. 
1,  21  So.  214.  Ark.— Riley  v.  State,  68 
Ark.  330,  58  S.  W.  39.  Ga.— Lewis  v. 
State,  90  Ga.  95,  15  S.  B.  697.  331. 
Shepherd  *.  State,  72  111.  480.  Miss. 
Clark  v.  State,  100  Miss.  751,  57  So. 
209,  38  L.  E.  A.  (N.  S.)  187n.  Tex. 
Hardin  v.  State,  26  Tex.  113;  Bell  v. 
State,  25  Tex.  574;  Haygood  v.  State, 
51  Tex.  Otim.  618,  103  S.  W.  890;  Milon- 
tree  v.  State,  30  Tex.  App.  151,  16  S. 
W.  764;  Clark  v.  State,  29  Tex.  App. 
357,  16  S.  W.  187;  Lister  v.  State,  1 
Tex.   App.   739. 

The  indictment  charging  that  the  ac- 
cused murdered  "Mirandy"  Lewis, 
and  the  evidence  showing  that  the  per- 
son killed  was  "Melinda"  Lewis,  and 
there  being  no  proof  that  the  deceased 
was  ever  known  as  "Mirandy"  Lewis, 
or  called  by  that  name,  there  was  a 
fatal  variance  between  the  indictment 
and  the  evidence.  Lewis  v.  State,  90 
Ga.  95,  15  S.  E.  697. 

Where  the  deceased  was  described  as 
Eozella  but  the  evidence  showed  that  her 
name  was  Eva  Eozella,  generally  called 
Eva,  though  sometimes  called  Eozella, 
there  was  no  variance.  Betts  v.  State, 
57  Tex.  Crim.  389,  124  S.  W.  424. 

To  sustain  an  indictment  for  murder, 
it  must  be  shown  that  the  Christian 
name  of  the  person  killed,  as  given  in 
the  indictment,  was  his  true  name,  or 
one  by  which  he  was  to  a  considerable 
extent  called  and  known  among  those 
who  were  acquainted  with  him.  State 
U  Lincoln,  17  Wis.  579. 
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30.  Ala.— Wells  v.  State,  65  So.  950. 
Ark.— Eiley  v.  State,  68  Ark.  330,  58 
S.  W.  39.  Colo. — Moynahan  v.  People, 
3  Colo.  367.  Miss.— McBeth  v.  State, 
50  Miss.  81.  Tex.— Milontree  v.  State, 
30  Tex.  .App.  151,  16  S.  W.  764.  Eng. 
Eex  v.  Clark,  Buss.  &  B.  C.  C.  358. 

31.  Ga.— Lewis  v.  State,  90  Ga.  95, 
15  S.  E.  697.  Tenn.— Timms  v.  State,  4 
Coldw.  138.  Tex.— Jones  v.  State,  62 
Tex.  Crim.  637,  138  S.  W.  703;  Ander- 
son v.  State,  60  Tex.  Crim.  314,  131 
S.  W.  1124.  Wis.— State  v.  Lincoln,  17 
Wis.  579. 

32.  Ala.— Terry  v.  State,  118  Ala. 
79,  23  So.  776.  Ark.— Bennet  v.  State, 
84  Ark.  97,  104  S.  W.  928.  Oal.— Peo- 
ple V.  Ah  Sun,  160  Cal.  788,  118  Pae. 
240;  People  v.  Lockwood,  6  Cal.  205. 
Colo. — Compare  Moynahan  v.  People,  3 
Colo.  367.  Ga.— McLain  v.  State,  71 
Ga.  279;  Mitchum  v.  State,  11  Ga.  615. 
Ky.— Kriel  v.  Com.,  5  Bush  362.  Mass. 
Com.  v.  Desmarteau,  16  Gray  1.  Tenn. 
Compare  Timms  v.  State,  4  Coldw.  138. 
Tex.— Betts  v.  State,  57  Tex.  Crim.  389, 
124  S.  W.  424. 

33.  Ala Falkner  v.  State,  151  Ala. 

77,  44  So.  409.  Mass.— Com.  v.  Des- 
marteau, 16  Gray  1.  Mo.— State  e.  Nei- 
bekier,  184  Mo.  211,  83  S.  W.  523.  Ohio. 
State  v.  Gardiner,  Wright  392.  Tex. 
Addison  v.  State,  44  Tex.  Crim.  80,  68 
S.  W.  679,  100  Am.  St.  Rep.  841;  Carter 
v.  State,  39  Tex.  Crim.  345,  46  S.  W. 
236,  48  S.  W.  508;  Babb  v.  State,  » 
Tex.  App.  173;  Rye  v.  State,  8  Tex. 
App.  163.  See  Hunter  v.  State,  8  Tex 
App.  75,  holding  it  to  be  unnecessary 
that  the  deceased  be  commonly  known 
by  the  name  alleged,  and  that  if  he 
were  sometimes  known  by  that  name, 
the  variance  is  immaterial. 

34.  Ala.— 'Terry  v.  State,  118  A  a. 
79.  23  So.  776.  HI.— Bonardo  «.Pe* 
182  111.  411,  55  N.  E.  519.    N.  Y.-Wal- 
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the  variance  is  regarded  as  immaterial.35  If  the  variance  in  the  name 
of  the  deceased  as  found  in  different  parts  of  the  indictment  or  in- 
formation,38 as  alleged  in  the  original  indictment  or  information  and 
the  copy  served  on  the  defendant,37  or  between  the  name  as  averred 
and  as  proved,38  is  of  such  a  character  that  both  names  may  be  said 
to  be  idem  sonans,  the  variance  is  regarded  as  immaterial.39 

An  averment  of  the  killing  of  a  married  woman  using  the  full 
name  of  her  husband  and  proof  of  her  real  Christian  name  does  not 
constitute  a  variance.40 

In  some  jurisdictions  there  is  a  statutory  provision  to  the  effect 
that  if  the  crime  be  described  with  sufficient  certainty  in  other  respects 
to  identify  the  act,  an  erroneous  allegation  of  the  person  injured  or 
killed  is  immaterial.41 

Although  a  certain  detail  of  description  may  be  unnecessary  in  the 
indictment  yet  having  incorporated  it,  it  becomes  matter  of  description 
and  must  be  proved  as  alleged.42 

H.  Averment  of  Ability  To  Commit.  —  In  an  indictment  for  an 
assault  with  intent  to  kill  and  murder,  it  is  generally  sufficient  to  al- 
lege that  the  assault  was  committed  in  the  manner  and  with  the  intent 
necessary  to  constitute  the  offense  charged,  without  expressly  averring 
"the  present  ability"  necessary  under  the  statute  to  constitute  the 
assault.43    A  charge  of  shooting  and  also  of  wounding,  alleged  to  have 


ter  v.  People,  32  N.  Y.  147.  Tex. 
Williams  v.  State  (Tex.  Crim.),  53  S. 
W.  859;  Alsup  v.  State,  36  Tex.  Crim. 
535,  38  S.  W.  174. 

35.  Thomas  v.  State,  49  Ela.  123,  38 
So.  516;  Betts  v.  State,  57  Tex.  Crim. 
389, 124  S.  W.  424;  Hernandez  v.  State, 
53  Tex.  Crim.  468,  110  S.  W.  753;  Henry 
v.  State,  7  Tex.  App.  388. 

36.  Ind.— Smurr  v.-  State,  88  Ind. 
504.  Ky.— Gaither  v.  Com.,  28  Ky.  L. 
Eep.  1345,  91  S.  W.  1124.  Tex.— Mikel 
f.  State,  43  Tex.  Crim.  615,  68  S.  W. 
512.  Wis.— State  v.  Lincoln,  17  "Wis. 
579.  Wyo.— Gustavenson  v.  State,  10 
Wyo.  300,  68  Pac.  1006. 

37.  White  v.  State,  136  Ala.  58,  34 
So.  177,  15  Am.  Crim.  Eep.  696. 

38.  Ala.— Ford  v.  State,  129  Ala. 
16,  30  So.  27.  Ind.— Smurr  v.  State,  88 
Ind.  504.  Ind.  Ter.— Willis  v.  United 
States,  6  Ind.  Ter.  424,  98  S.  W.  147. 
Tenn.-Scott  v.  State,  7  Lea  232.  Tex. 
Dawson  v.  State,  33  Tex.  491;  Hernan- 
<Jeze.  State,  53   Tex.   Crim.   468,    110 

,'., |  ^  (*n  wMeh  the  names  sounded 
"like  in  Spanish) ;  Mikel  v.  State,  43 
*  ex.  Crim.  615,  68  S.  W.  512;  Milon- 
wee  r  State,  30  Tex.  App.  151,  16  S. 

3S8       '  Henry  *'  State>  7  Tex-  A?P- 

39-  Sagar  or  Segar  and  Sagars  or 


Segars  are  not  idem  sonans.     Wells  v. 
State   (Ala.),  65  So.  950. 

40.  Morrison  v.  State,  40  Tex.  Crim. 
473,  51  S.  W.  358. 

41.  Ark.— Bennett  v.  State,  84  Ark. 
97,  104  S.  W.  928.  Idaho.— State  v.  St. 
Clair.  6  Idaho  109,  53  Pae.  1.  la. — State 
v.  Cunningham,  111  Iowa  233,  82  N. 
W.   775. 

42.  Ala.— Felix  v.  State,  18  Ala. 
720.  Ark.— Beed  v.  State,  16  Ark.  499. 
Tex. — Triggs  v.  State  (Tex.  Crim.),  53 
S.  W.  104;  Wallace  v.  State,  10  Tex. 
App.  255. 

Under  an  indictment  for  an  assault 
with  intent  to  kill  M.  the  evidence  left 
it  in  doubt  whether  the  assault  was 
upon  M.  or  T.  it  was  error  for  the 
court  4o  charge  that  if  the  jury  be- 
lieve that  the  defendant  committed  an 
assault  on  either  M.  or  T,  they  might 
convict.  State  v.  Boylson,  3  Minn. 
438. 

43.  Ala.— Shaw  v.  State,  18  Ala.  547. 
Ark.— Eussell  v.  State,  52  Ark.  276,  12 
S.  W.  564.  111.— Dunn  v.  People,  158 
111.  586,  42  N.  E.  47.  Ind.— Guy  v.  State, 
37  Ind.  App.  691,  77  N.  E.  855.  But  see 
Chandler  v.  State,  141  Ind.  106,  39  N.  E. 
444;  Howard  v.  State,  67  Ind.  401;  State 
v.  Hubbs;  58  Ind.  415.  Tex.— Mayneld  v. 
State,  44  Tex.  59;  Bradberrv  ,v.  State, 
22  Tex.  App.  273,  2  S.  W.  592. 
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been  done  unlawfully,  feloniously  and  purposely,  and  with  premeditated 
malice  is  sufficient  to  charge  present  ability  on  the  part  of  the  accused 
to  carry  his  felonious  intent  into  effect.44 

I.  Averment  That  Killing  or  Assault  "Was  Unlawful.  —  The 
general  rule  is  that  the  indictment  must  contain  an  averment  to  the 
effect  that  the  killing  or  assault  was  unlawful  or  felonious;16  the  use 
of  "unlawfully"  is  not  necessary  where  such  words  as  "feloniously,"48 
"*•  "with  malice  aforethought,"47  or  "murdered,"48  or  other  similar 


or 


expressions,49  are  used;  or  where  the  prosecution  is  Drought  under  a 


The  words  "shoot  at"  in  an  indict- 
ment imply  that  the  person  shot  at  was 
within  range  and  distance;  and  where 
such  "shooting  at"  a  person  with 
loaded  pistol  with  intent  to  kill  him  is 
charged,  it  is  permissible  and  necessary 
to  prove  the  preparation  and  efficiency 
of  the  weapon  and  other  circumstances 
evidencing  the  ability  of  the  defend- 
ant.    State  v.  O  'Flaherty,  7  Nev.  153. 

An  indictment  for  assault  with  intent 
to  murder,  charged  that  the  accused 
unlawfully  and  feloniously  made  an  as- 
sault upon  one  H.,  and  that  the  ac- 
cused, "a  certain  pistol,  then  and 
there  charged  and  loaded  with  gun- 
powder and  divers  leaden  bullets,  in  his 
right  hand  then  and  there  had  and  held 
at,  to,  against  and  upon  him,  the  said 
H.,  and  then  and  there  did  attempt  to 
shoot  the  said  H.,  with  the  unlawful 
intent,"  etc.  These  allegations  were 
held  to  charge  that  the  assault  was 
coupled  with  an  ability  to  commit  the 
offense.  Greenwood  *.  State,  35  Tex. 
587. 

An  indictment  for  assault  with  in- 
tent to  murder  charged  that  the  de- 
fendant made  the  assault  "with  a  cer- 
tain pistol  then  and  there  presented, 
then  and  there  within  the  carrying  dis- 
-  tance, ' '  loaded,  etc.  An  objection  on 
the  ground  that  the  allegation  did  not 
sufficiently  charge  an  "ability  to  com- 
mit a  battery,"  was  held  not  to  be 
well  taken.  Bainbolt  v.  State,  34  Tex. 
286. 

44.  Voght  v.  State,  145  Ind.  12,  43 
N.   E.   1049. 

45.  Ala. — Henry  v.  State,  33  Ala. 
389.  Ariz.— Rodriquez  v.  Ter.,  125  Pae. 
878.  Cal.— People  v.  Suesser,  142  Cal. 
354,  75  Pac.  1093.  Ind.— Eaton  v.  State, 
162  Ind.  554,  70  N.  E.  814;  Jerry  v. 
State,  1  Blackf.  395.  La.— State  v. 
Thomas,  29  La.  Ann.  601.  Mo.— State 
v.  Doyle,  107  Mo.  36,  17  S.  W.  751. 
Okla  — Fooshee  D.  State,  3  Okla.  Orim. 
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666,  108  Pae.  554.  Ore.— State  %  Lav- 
ery,  35  Ore.  402,  58  Pac.  107. 

See  the  title  "Indictment  and  In- 
formation. 

Not  necessary  in  Utah.  Davis  v. 
Utah  Ter.,  151  U.  S.  262.  14  Sup.  Ct. 
32S,  38  L.  ed.  153. 

46.  Shinn  v.  State,  68  Ind.  423; 
Beavers  v.  State,  58  Ind.  530;  Thomp- 
son v.  State,  36  Tex.  326. 

"The  word  'feloniously'  includes 
unlawfully  in  its  meaning,  for  we  can 
not  say  that  an  act  feloniously  done  is 
not  also  unlawfully  done. ' '  Carroll"  v. 
State,  71  Ark.  403,  75  S.  W.  471. 

47.  Cal.— People  v.  Ah  Toon,  68  Cal. 
362,  9  Pac.  311.  Nev.— State  v.  Thomp- 
son, 12  Nev.  140.  N.  M.— Ruiz  v.  Ter- 
ritory, 10  N.  M.  120,  61  Pac.  126. 
Wash.— State  v.  Tommy,  19  Wash.  270, 
53  Pae.  157. 

48.  Morrison  v.  State,  40  Tex.  Crim. 
473,  51  S.  W.  358;  Bean  v.  State,  17 
Tex.  App.  60. 

49.  Jerry  v.  State,  1  Blackf.  (Ind.) 
395;  Riddle  v.  State,  3  Heisk.  (TemO 
401;  Williams  v.  State,  3  Heisk.  (Tenn.) 
376. 

Where  an  indictment  alleged  that  the 
defendants  on  a  certain  day  did  then 
and  there  feloniously,  willfully  and  of 
their  malice  aforethought  kill  and  mur- 
der the  said  T.,  all  of  which  was  con- 
trary to  the  laws  of  said  state,  the 
peace,  good  order  and  dignity  thereof, 
such  indictment  was  sufficient  though 
it  did  not  allege  that  the  killing  was 
unlawful.  Ooxwell  v.  State,  66  Ga. 
309.  u     .... 

In  an  indictment  for  an  assault  witn 
intent  to  kill,  the  omission  of  the 
word  "unlawfully"  will  not  vitiate,* 
the  essential  terms  to  charge  the  in' 
tent  are  to  be  found  in  the  indictment. 
Perry  v.  People,  14  HI.  496. 

The  words  "unlawfully"  is  the  M 
equivalent  in  effect  and  meaning  of  we 
phrase  "without  authority  of  law,  as 
the  latter  is  used  in  the  Oklahoma  stat- 
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statute  making  killing  by  poison  murder  in  the  first  degree.60 
Where  the  intent,  with  which  the  act  is  done,  is  charged  to  have 

been  felonious  it  is  not  necessary  to  aver,  in  the  indictment,  that  the 

act  itself  was  unlawful  or  felonious.51 
Use  of  Word  "Feloniously."  —  The   cases   are   in   conflict   as  to   the 

necessity  of  using  the  word  "feloniously,"  some  holding  that  it  is52 

and  others  that  it  is  not  necessary.63 


utory  definition  of  murder.    Fooshee  v. 
State,  3  Okla.  dim.  666,  108  Pac.  554. 

50.  State  v.  Van  Tassel,  103  Iowa 
6,  72  N.  W.  497. 

51.  El.— Fairlee  v.  People,  11  HI.  1. 
La.— State  v.  Sonnier,  38  La.  Ann.  962. 
Miss— Wood  v.  State,  64  Miss.  761,  2 
So.  247.  Mo.— State  v.  Purgerson,  162 
Mo.  668,  63  S.  W.  101.  W.  Va.— State 
v.  Yates,  21  W.  Va.  761. 

In  State  v.  Bice,  149  Mo.  461,  51  S. 
W.  78,  the  court  said:  "It  would  per- 
haps have  been  better  had  the  word 
feloniously  been  repeated  next  after 
the  words  'then  and  there'  when  used 
the  second  time  in  the  indictment  so 
that  it  would  read,  'then  and  there 
feloniously'  giving  to  her  the  said  M. 
C.  E.  with  one  of  the  leaden  bullets, 
etc.,  one  mortal  wound  but  as  the  words 
feloniously,  etc.,  as  first  alleged,  are 
connected  with  the  mortal  shot  by  the 
words  'and  then  and  there,'  the  words 
feloniously,  etc,  become  component 
parts  of  the  subsequent  allegations^ 
and,  connect  them  with  the  mortal  shot 
which  is  all  that  was  necessary  in  order 
to  make  the  indictment  good.  State 
v.  Henell,  97  Mo.  105,  and  authorities 
cited;  3  Chitty,  Criminal  Law  (5  Am. 
ed.)  738." 

State  v.  Williams,  184  Mo.  261,  83  S. 
T.  756,  wherein  the   court   remarked: 

In  all  the  cases  where  the  common 
law  prevails  it  has  always  been  held 
necessary  to  allege  the  striking  or 
wounding  to  have  been  feloniously, 
premeditatedly  and  of  malice  afore- 
thought. It  is  not  necessary  to  repeat 
those  words  immediately  before  the 
charge  of  striking  or  wounding  where 
the  technical  words  feloniously,  pre- 
meditatedly, deliberately  and  of  malice 
aforethought  have  been  used  in  charg- 
ing the  assault  and  the  words  'then  and 
there'  connect  these  words  with  the 
Marge  of  the  fatal  stroke  or  wound- 
ing, for  in  such  cases  the  words  felon- 
lously,  etc.,  will  run  through  the  sub- 
sequent allegations  and  thus  connect 
mem  with  the  mortal  stroke  to  which 


they  are  essential.  (State  v.  Herrell, 
97  Mo.  108  and  109.)  '  But  where,  as  in 
this  case,  the  words  'then  and  there' 
are  omitted,  it  has  been  held  the  in- 
dictment is  bad.  State  v.  Feaster,  25 
Mo.  324;  State  v.  Herrell,  97  Mo.  105." 
See  also  State  v.  Emerich,  87  Mo.  110, 
for  a  similar  holding  as  to  a  charge 
for  manslaughter. 

In  Caldwell  v.  State,  28  Tex.  App. 
566,  579,  14  S.  W.  122,  the  court  said: 
"If  the  killing  was  unlawful  and  with 
malice  aforethought,  the  death  being 
effected  by  shooting,  such  a  killing 
could  not  be  unlawful  and  with  malice 
and  the"  shooting  be  lawful  and  with- 
out malice.  The  allegation  that  the  ac- 
cused did  unlawfully  and  with  his  mal- 
ice aforethought  kill  the  deceased  by 
shooting  him  with  a  gun  necessarily, 
charges  that  the  shooting  was  unlawful 
and  with  malice." 

52.  In  Edwards  v.  State,  25  Ark. 
444,  the  court  said:  "The  omission  of 
the  word  'feloniously'  is  not  supplied 
by  any  other,  and  the  authorities,  with 
scarcely  an  exception,  agree  that  it  ia 
absolutely  necessary,  in  charging  a  fel- 
ony, to  allege  that  the  act  was  felon- 
iously done.  1  Bishop  Crim.  Proc, 
§189;  1  Arch.  Or.  Pr.  and  PI.,  288;  1 
Stark.  Cr.  PI.,  76,  77;  1  East  P.  C,  346; 
2  Hall,  184,  187,  4  Bea.  Com.,  307; 
Bacon's  Ab.,  I.,  (G.) ;  Kespublica  v. 
Honeyman,  2  Dall.  228;  Williams  V. 
State,  8  Humph.  585;  State  v.  Eldridge, 
12  Ark.  608;  Milan  v.  The  State,  24 
Ark.  346;  Curtis  The  People, 'l  Scam. 
285;  Curtis  v.  The  People,  1  Breese, 
197."  See  the  title  "Indictment  and 
Information. ' ' 

53.  Hoskins  v.  Con..,  145  Ky.  580, 
140  S.  W.  1040;  Kaelin  v.  Com.,  84  Ky. 
354;  Stroud  v.  Com.,  14  Ky.  L.  Rep. 
179,  19  S.  W.  976.  See  the  title  "In- 
dictment and  Information." 

An  indictment  or  information  for  as- 
sault with  intent  to  commit  the  felony 
of  murder  in  the  first  degree  need  not 
allege  in  ,terms  that  the  intent  was 
to  commit  a  felony,  it  being  sufficient 
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J.  Averments  as  to  Intent.64  —  In  many  eases  it  has  been  held 
essential  to  the  sufficiency  pf  an  indictment  for  murder  in  tlie  first 
or  second  degree  that  it  contain  a  direct  and  specific  averment  of  the 
purpose  or  intention  to  kill  or  intention  to  inflict  a  mortal  wound.3"' 
It  should  not  only  charge  the  intent  to  have  been  malicious  and  un- 
lawful,' but  the  felonious  intent,  and  the  extent  of  the  crime  intended 
to  be  perpetrated,  should  be  distinctly  set  forth.56  And  to  be  sufficient 
in  some  jurisdictions  it  must  charge  that  the  unlawful  acts  by  which 
the  homicide  was  perpetrated,  and  the  killing  itself,  were  done  with  the 
design  or  intention  to  effect  the  death  of  the  deceased,"  with  the 


to  allege  that  the  assault  was  commit- 
ted in  pursuance  of  and  from  a  pre- 
meditated design  and  intent  unlawfully 
to  kill  and  murder  the  party  assaulted. 
Pyke  v.  State,  47  Fla.  93,  36  So.  577. 

In  Texas  it  is  not  necessary  that  an 
indictment  for  an  assault  with  intent 
to  murder  should  charge  that  the  as- 
sault was  "feloniously"  made.  Posey 
«■.   State,   32   Tex.  476. 

The  omission  of  the  word  "felon- 
iously," in  charging  a  homicide  is  not 
error  if  the  indictment  follows  the  lan- 
guage of  the  statute.  Watts  v.  Ter.,  1 
Wash.  Ter.  409. 

54.  For  specific  examples  see:  Ind. 
Bechtelheimer  v.  State,  54  Ind.  128. 
Kan.— Smith  v.  State,  1  Kan.  365.  Mo, 
State  v.  Mace,  170  S.  W.  1105;  State  v. 
Barton,  142  Mo.  450,  44  S,  W.  239.  N.  Y. 
Fitzgerrold  v.  People,  4  Abb.  Pr.  (N 
S.)  68.  Ohio.— Sharp  v.  State,  19  Ohid 
379. 

As  to  intent  generally,  see  "Indict- 
ment and  Information;"  "Mental 
State." 

55.  Ind. — Snyder  v.  State,  59  Ind. 
105;  Bechtelheimer  v.  State,  54  Ind. 
128.  la. — State  v.  Rankin,  150  Iowa 
701,  130  N.  W.  732;  State  v.  Lrinhoff, 
121  Iowa  632,  97  N.  W.  77;  State  v. 
McCormiek,  27  Iowa  402.  Kan. — State 
V.  Smith,  38  Kan.  194,  16  Pac.  254; 
State  v.  Potter,  15  Kan.  302;  Smith  ». 
State,  1  Kan.  365.  La. — State  v.  Ed- 
munds, 49  La.  Ann.  271,  21  So.  266; 
State  v.  Hunter,  42  La.  Ann.  814,  8  So. 
583.  Me.— Smith  v.  State,  33  Me.  48, 
54  Am.  Dec.  607.  Minn. — State  v.  Smith, 
78  Minn.  362,  81  N.  W.  17.  Mo.— State 
V,  Barrington,  198  Mo.  23,  95  S.  W. 
235;  State  v.  Comfort,  5  Mo.  357.  Neb. 
Schaffer  v.  State,  22  Neb.  557,  35  N. 
W.  384,  3  Am.  St.  Rep.  274.  N.  Y. 
Lohman  v.  People,  1  N.  Y.  379,  4  How. 
Pr.  445,  49  Am.  Dec.  340;  Fitzgerald 
v.  People,  4  Abb.  Pr.  (N.  S.)  68.  Ohio. 
Lindsey  v.  State,  69  Ohio  St.  215,  69 
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N.  E.  126;  Jones  v.  State,  51  Ohio  St. 
331,  38  ST.  E.  79;  Price  v.  State,  35 
Ohio  St.  601;  Bufer  v.  State,  25  Ohio 
St.  464;  Loeffner  v.  State,  10  Ohio  St. 
598;  Hagan  v.  State,  10  Ohio  St.  459. 
Okla.— Wright  v.  Ter.,  5  Okla.  78,  47 
Pac.  1069;  Jewell  v.  Ter.,  4  Okla.  53, 
43  Pac.  1075.  Utah.— People  v.  Davis, 
8  Utah  412,  32  Pac.  670.  Wash.— State 
V.  So  Ho  Ge,  1  Wash.  275,  24  Pae.  442; 
Blanton  v.  State,  1  Wash.  265,  24  Pac. 
439. 

The  allegation  that  the  assault  was 
willful,  deliberate,  and  premediated 
will  not  suffice.  State  v.  Thompson,  31 
Iowa  393.  See  also  State  v.  Knouse, 
29  Iowa  118;  State  v.  Watkins,  27  Iowa 
415. 

An  indictment  charging  the  defend- 
ant with  the  offense  of  cutting  a  named 
person  "with  intent  to  kill  him"  need 
not  in  stating  the  particular  circum- 
stances of  the  offense,  again  charge 
that  the  cutting  was  done  "with  intent 
to  kill."  Shouse  v.  Com.,  95  Ky.  621, 
26  S.  W.  814. 

56.  HI.— Curtis  v.  People,  2  111.  285; 
Hungate  v.  People,  7  111.  App.  101.  Mo. 
State  v.  Bradford,  156  Mo.  91,  56  S, 
W.  898;  State  v.  Norman,  136  Mo.  1, 
37  S.  W.  827;  State  v.  Kennade,  121  Mo. 
405,  26  S.W.  347;  State  v.  Clayton,  100 
Mo.  516,  13  S.  W.  '819,  18  Am.  St.  Eep. 
565.  Ohio.— Kain  v.  State,  8  Ohio  St 
306;  Fouts  v.  State,  8  Ohio  St.  98. 
Okla.— Barker  v.  Ter.,  15  Okla.  22,  78 
Pac.   81. 

57.  Neb.— Schaffer.  v.  State,  22  Neb. 
557,  35  N.  W.  384,  3  Am.  St.  Eep.  274. 
N.  Y.— People  to,  Antoniello,  146  N.  Y. 
Supp.  799.  Okla.— Holt  v.  Ter.,  4  Okla. 
76,  43   Pac.   1083. 

See  supra,  I,  F,  3.  ■ 

In  State  v.  Linhoff,  121  Iowa  632,  91 
N.  W.  77,  Deemer,  J.,  in  delivering  tne 
opinion  of  the  court  said:  "It  is  quite 
common  to  charge  an  assault  as  well 
as  the  killing,  and  when  this  u  done  u 


BdMldlDE 


615 


means  or  instrument  alleged' to  have  been  used,68  but  it  is  not  necessary 
that  such  intent  be  averred  in  the  identical  words  of  the  statute.59  The 
averment  of  the  intent  must  be  made  in  connection  with  the  descrip- 
tion of  the  offense  and  not  merely  in  the  conclusion.60  When  the  in- 
dictment charges  the  assault  to  have  been  wilfully,  feloniously  and  of 
malice  aforethought,  the  omission  of  those  descriptive  wtirds  in  charging 
the  intent  is  not  fatal.61 


must  appear  that  both  were  willful,  de- 
liberate, and  premeditated,  and  that 
the  shooting,  or  whatever  the  mean3 
used,  was  with  intent  to  kill.  State  v. 
McCormick,  27  Iowa  402;  State  v.  Wat- 
kins,  27  Iowa  415;  State  v.  Baldwin,  79 
Iowa  718;  State  v.  Andrews,  84  Iowa 
88." 

An  averment  that  the  accused  "pur- 
posely and  of  deliberate  and  premedi- 
tated malice,"  "did  strike"  the  de- 
ceased, thereby  inflicting  a  mortal 
wound,  of  which  the  deceased  after- 
ward died,  does,  not  satisfy  the  re- 
quirements of  the  law;  for  though  the 
accused  may  have  purposely  and  ma- 
liciously struck  the  deceased,  it  does 
not  follow  that  the  stroke  was  given 
with  a  design  to  produce  death.  Hagan 
n.  State,  10  Ohio  St.  459;  Kain  v.  State, 
8  Ohio  St.  306. 

An  information  charging  that  the 
accused  purposely  and  of  his  deliber- 
ate and  premeditated  malice,  struck, 
cut,  and  mortally  wounded  the  said  B, 
from  which  said  mortal  wound  said 
B  died,  sufficiently  alleges  an  intent  to 
Mil,  and  supports  a  conviction  of  mur- 
der in  the  first  degree;  the  intent  to 
"mortally  wound"  importing  ex  v% 
termini  an  intent  to  kill.  State  v. 
Champoux,  33  Wash.  339,  74  Pac.  557. 
An  indictment  charging  that  A  "  'on' 
etc.,  'at'  etc.,  'did  unlawfully  strike, 
beat,  bruise  and  wound  one  B.,  with 
a  knife,  with  premeditated  malice,  and 
with  the  intention  to  kill  and  murder 
Mm,  the  said  B.,  did  then  and  there 
stab,  cut  and  wound  him,  the  said  B, 
with  a  large  knife,  then  and  there 
leld  in  his  hands,'  etc.,  'with  the  in- 
tention of  committing  a  felony;'  "  did 
not  sufficiently  charge  the  intent  to 
commit  the  particular  felony.  State  0. 
Miller,  27  Ind.  15. 

Intent  to  kill  the  person  alleged  to 
nave  teen  assaulted.  Jones  v.  State,  11 
omed.  &  M.  (Miss.)  315;  State  v.  Na- 
tions 31  Tex.  561.  See  supra,  I,  G. 
.  «  People  v.  Swenson,  49  Cal.  388,  an 
indictment  charging  that  the  accused 


"did  assault  with  intent  to  commit 
murder,  one  B.  C."  was  upheld  under 
a  statute  which  provided.  "Neither  a 
departure  from  the  form  or  mode  pre- 
scribed by  this  code  in  respect  to  any 
pleading  or  proceeding,  nor  any  error 
or  mistake  therein,  renders  it  invalid, 
unless  it  has  actually  prejudiced  the 
defendant,  or  tended  to  his  prejudice, 
in  respect  to  a  substantial  right,"  but 
the  court  said:  It  would  seem  that 
the  decided  weight  of  authority  in 
other  states  is  against  the  sufficiency  of 
such  an  indictment,  the  objection  be- 
ing made  that  such  an  averment  fails 
to  charge  the'  defendant  with  the  in- 
tent to  murder  the  person  whom  he  i3 
accused  of  assaulting. 

Design  To  Kill  Another  Than  De- 
ceased.— In  an  indictment  for  the  mur- 
der of  one  person  committed  with  a 
premeditated  design  to  effect  the  death 
of  a  different  person,  it  is  not  neces- 
sary to  allege  an  actual  assault  upon 
the  person  designed  to  be  killed,  under 
a  statute  defining  murder  as  the  kill- 
ing of  one  human  being  by  another, 
without  authority  of  law,  and  with  a 
premeditated  design  to  effect  the  death 
of  the  person  killed  or  of  any  other 
human  being.  Fooshee  v.  State,  3  Okla. 
Crim.  666,  108  Pac.  554. 

Variance. — Where  the  indictment 
charges  the  defendant  with  "felon- 
iously," etc.,  "lying  in  wait  and  with 
a  specific  intent  to  kill  and  murder" 
there  is  no"  variance  where  the  proof 
tended  to  show  intent  to  rob.  State 
v.  Tyler,  122  Iowa  125,  97  N.  W.  983. 

58.  State  v.  Bullock,  13  Ala.  413. 
See  supra,  I.  D. 

59.  Loeffner  v.  State,  10  Ohio  St. 
598. 

60.  Schaffer  v.  State,  22  Neb.  557, 
35  N.  W.  384,  3  Am.  St.  Rep.  274; 
Loeffner  v.  State,  10  Ohio  St.  598; 
Hagan  v.  State,  10  Ohio  St.  459;  Kain 
v.  State,  8  Ohio  St.  306. 

61.  Ark. — Brassfield  v.  State,  55 
Ark.  556,  18  S.  W.  1040.  Ind.— Carder 
v.  State,  17  Ind.  307.     Ky.— Clark  v. 
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Where  there  is  not  a  completed  act,  biit  only  an  attempt  and  the 
crime  consists  of  the  intent  with  which  the  attempted  act  was  done 
it  is  necessary  that  the  indictment  should  charge  the  existence,  of  such 
criminal  intent.62'  But  in  some  jurisdictions,  where  there  has  been  a 
completed  act,  as  for  example,  a  killing,  the  law  supposes  that  the  per- 
son intends  the  natural  consequences  of  his  act  and  the  evil  intention 
will  be  presumed,  and  need  not  be  alleged.63 


Com.,  18  Ky.  L.  Rep.  758,  38  S.  W. 
489.  La. — State  v.  Hunter,  42  La.  Ann. 
814,  8  So.  583.  Ma. — State  v.  Hendrick- 
son,  165  Mo.  262,  65  S.  W.  550.  Tex. 
Stewart  v.  State,  4  Tex.  App.  519. 

It  was  decided  as  early  as  the  ease 
of  State  v.  Comfort,  5  Mo.  357,  that  in 
an  indictment  under  the  Missouri  stat- 
utes, it  was  unnecessary  to  conclude 
with  the  words  "with  intenj;  felon- 
iously to  kill,"  but  that  it  was  suffi- 
cient to  aver  "with  intent  to  kill." 
The  ruling  in  that  case  was  followed 
in  State  «.  Chandler,  24  Mo.  371.  And 
this  indictment  is  in  the  identical  form 
expressly  approved  in  State  v.  Jones, 
86  Mo.  623  and  State  v.  Webster,  77 
Mo.  566.  The  intent  averred  is  that 
denominated  by  the  statute  itself,  and 
ex  vi  termini  includes  the  felonious  in- 
tent required  to  charge  a  felony  and 
could  not  have  appeared  any  more 
clearly  by  the  unnecessary  repetition 
of  the  word  "feloniously."  State  V. 
Wood,  124  Mo.  412,  27  S.  W.  1114. 

62.  Ala.— State  v.  Marshall,  14  Ala. 
411.  Ga—  Ohelsey  v.  State,  121  Ga.  340, 
49  S.  E.  258.  Ind.— State  v.  Miller,  27 
Ind.  15.  la.— State  v.  Shunka,  116 
Iowa  206,  87  K.  W.  977.  Miss.— Gentry 
v.  State,  92  Miss.  141,  45  So.  721.  Mo. 
State  v.  Barton,  142  Mo.  450,  44  S.  W. 
239.  Tex.— State  v.  Nations,  31  Tex. 
561;  State  v.  Johnston,  11  Tex.  22;  Wil- 
kerson  v.  State,  21  Tex.  App.  501,  2  S. 
W.  857;  Bartlett  v.  State,  21  Tex. 
App.  500,  2  S.  W.  829.  Wash.— Watson 
v.  State,  2  Wash.  504,  27  Pac.  226. 

An  allegation  that  an  assault  was 
made  with  an  attempt  to  kill  and  mur- 
der, is  not  sufficient  to  authorize  a  con- 
viction, as  an  attempt  to  murder  is  not 
equivalent  to  an  intent  to  murder.  State 
v.  Marshall,  14  Ala.  411. 

But  in  Felker  v.  State,  54  Ark.  489, 
16  S.  W.  663,  the  court  said:  "The 
indictment  must  charge  an  assault '  with 
intent  to  kill  and  murder,'  either  in 
express  terms  or  in  terms  that  import 
a  legal  equivalent.  Is  this  require- 
ment answered  by  the  charge  of  an  as- 

Vol.  sa, 


sault  and  attempt,  to  km,  and  murder? 
An  attempt  to  do  an  act  necessarily 
implies  an  intent  to  do  it,  coupled 
with  some  other  act  designed  to  accom. 
plish  the  intent.  There  is  no  such  thing 
conceivable  as  an  attempt  to  till  and 
murder  without  an  intent  to  do  it." 
See  also  State  v.  Hager,  50  W'.  Va  370 
40  S.  E.  393.    "  ' 

An  allegation  in  an  indictment  that 
a  shooting  at  another,  person  with  a 
loaded  pistol  was  "without  authority 
of  law  and  with  malice  aforethought, 
and  with  intent  to  kill  him,"  is  suffi- 
cient as  an  allegation  of  an  intent  to 
murder  State  v.  O 'Flaherty,  7  Nev. 
153.  - 

Where  the  indictment  is  for  an  as- 
sault with  intent  to  murder,  the  in- 
dictment or  information  should  charge 
the  intent  with  which  the  assault  was 
made  with  that  certainty  required  as 
to  other  material  allegations.  A  mere 
statement  of  such  intent  in  the  con- 
clusion of  the  indictment  or  informa- 
tion, by  way  of  legal  deduction  or  in- 
ference from  facts  previously  alleged 
will  not  be  sufficient.  Euis  v.  State,  43 
Fla.  186,  30  So.  802.  See  Anderson 
v.  State,  44  Fla.  413,  33  So.  294. 

For  a  sufficient  averment,  see  Barber 
v.  State,  52  Fla.  5,  42  So.  86. 

An  information  which  charges  de- 
fendant with  making  an  assault  with 
intent  "to  kill  and  murder"  suffi- 
ciently charges  the  intent  to  murder. 
Hockley  V.  People,  30  Colo.  119,  69  Pac. 
512. 

63.  Chelsey  v.  State,  121  Ga.  340,,  49 
S.  E.  258. 

An  indictment  for  murder  effected 
by  means  of  a  felonious  administration 
of  poison,  need  not  allege  a  specific 
intent  to  kill.  State  v.  Eobinson,  126 
Iowa  69,  101  N.  W.  634;  State  v.  Tan 
Tassel,  103  Iowa  6,  72  N.  W.  497;  Com. 
v.  Bearse,  108  Mass.  487;  Com.  f.  Her 
sey,  2  Allen  (Mass.)  173.    See  suj>«* 

It  is  not  absolutely  necessary  that 
the   indictment  or  information  spew- 
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Where  the  intent  is  not  an  element  of  the  crime  it  need  not  be  alleged.64 
If  the  charge  is  for  manslaughter,  it  has  been  held  that  the  absence 
of  an  intent  to  effect  death  should  be  stated.65 

By  Producing  Miscarriage.  —  An  indictment  for  the  crime  of  murder, 
committed  by  producing  miscarriage,  must  allege  that  the  acts  charged 
to  have  been  done  were  done  with  the  intention  of  producing  the  mis- 
carriage,66 and  it  must  be  averred  that  the  miscarriage  was  not  neces- 
sary to  save  the  woman's  life.67 

K.  Averment  That  Killing  Was  Willful.  —  Although  the  forms 
generally  contain  an  averment  that  the  crime  was  "willfully"  com- 
mitted the  cases  are  not  entirely  in  harmony  as  to  whether  such  an 
averment  is  essential  to  the  validity  of  the  indictment.68  It  seems, 
however,  that  the  word  "willfully"  need  not  be  used  where  there 
are  other  words  conveying  substantially  the  same  idea,80  or,  it  has  been 


fically  aver  intent,  but  it  is  better  to 
do  so.  State  v.  Keerl,  29  Mont.  508, 
75  Pae.  362,  101  Am.  St.  Rep.  579; 
People  v.  Conroy,  97  N.  Y.  62. 

64.  Cox  e.  People,  80  N.  Y.  500 
(where  it  is  held  unnecessary  to  aver 
intent  where  the  homicide  was. commit- 
ted while  the  accused  was  engaged  at 
the  time  in  the  commission  of  a  fel- 
ony); State  v,  Kennedy,  85  S.  C.  146, 
67  S.  E.  152. 

In  Montana  an  indictment  for  mur- 
der in  the  first  degree  need  not  aver 
an  intent.  State  v.  Keerl,  29  Mont 
508,  75  Pac.  362,  101  Am.  St.  Eep.  579; 
Territory  v.  Godas,  8  Mont.  347,  21  Pac. 
26;  Territory  V.  Young,  5  Mont.  242,  5 
Pae.  248. 

Where  the  statutes  have  adopted  the 
common-law  definition  of  murder,  an 
indictment  may  very  properly  omit  a 
direct  charge  of  a  purpose  or  intent  to 
kill  as  a  part  of  the  overt  act  alleged 
as  a  crime.  Territory  v.  Monyoya  (N. 
M.),  125  Pac.  622.  See  also  Gehrke  v. 
State,  13  Tex.  568. 

65.  State  v.  Emerieh,  87  Mo.  110. 

66.  State  v.  Leeper,  70  Iowa  748,  30 
N.  W.  501.    See  supra,  I,  E,  3. 

67.  State  v.  Leeper,  70  Iowa  748, 
30  N.  W.  501.  See  also  State  v.  Meln- 
tyre,  19  Minn.  93. 

68.  Indictment  Must  Charge  Killing 
Was  Willful.— See  Ariz.— Rodriquez  v. 
Ter.,  125  Pac.  878.  la.— State  v.  Lin- 
noff,  121  Iowa  632,  97  N.  W.  77;  State 
£  Shelton,  64  Iowa  333,  20  N.  W.  458; 
i  outs  v.  State,  4  Greene  500.  La.— State 
«•  Scott,  38  La.  Ann.  387;  State  v.  Will- 
iams, 37  La.  Ann.  776;  State  v.  Thomas, 
f  La.  Ann.  601.  Mo.— State  v.  Harris. 
3*  Mo.  347. 


See  the  title  "Indictment  and  In- 
formation." 

Charge  of  willfulness  held  unneces- 
sary. Com.  v.  Chapman,  11  Cush. 
(Mass.)   422. 

69.  Daniels  v.  State,  76  Ark.  84.  88 
S.  W.  844. 

"Willful"  is  included  in  "felon- 
ious. ' !  Ark. — Aubrey  v.  State,  62  Ark.  ■ 
368,  35  S.  W.  792;  McCoy  v.  State,  8 
Ark.  451.  La. — State  v.  McDaniel,  45 
La.  Ann.  686,  12  So.  751.  N.  C— State 
v.  Wilson,  107  N.  C.  865,  12  S.  E.  320. 

"When  an  act  is  charged  to  have 
been  done  with  malice  aforethought,  it 
certainly  follows  that  it  was  wilfully 
done,  for  there  can  be  no  malice  with- 
out an  exercise  of  the  will,  in  the  per- 
petration of  the  deed  through  malice." 
Carrell  v.  State,  71  Ark.  403,  75  S.  W. 
471.  See  also  State  v.  Hing,  16  Nev. 
307. 

In  State  v.  Townsend,  66  Iowa  741, 
24  N.  W.  535,  it  -Was  held  that  to  say 
in  the  indictment  that  the  homicide 
was  committed  "with  a  specific  intent, 
to  kill  and  murder,"  was,  in  this  case, 
equivalent  to  alleging  that  it  was  will- 
ful. 

An  information  charging  the  defend- 
ant with  having  assaulted,  maimed, 
wounded,  and  disfigured  with  a  knife 
S.,  is  not  fatally  defective  because  the 
words  "maliciously"  or  "willfully" 
are  omitted  where  the  information 
charges  that  the  defendant  did  "un- 
lawfully and  feloniously"  make  the  as- 
sault upon  S.,  and  did  "feloniously 
strike  him,"  etc.  State  v.  Douglas, 
53  Kan.  669,  37  Pae.  172. 

In  State  v.  Arnold,  107  N.  C.  861,  11 
S.  E.  990,  the  court  speaking  through 
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held,  if  circumstances  are  averred  which  show  willfulness.7"  Where1 
an  indictment  for  murder  charges  an  assault  and  a  willful  killing  it 
is  not  insufficient  for  not  charging  that  the  assault  was  willful;  it  being 
the  willful  killing  which  constitutes  murder  in  the  first  degree  under 
the  statutes.71 

L.  Averments  of  Malice.  —  The  words  "of  his  malice  afore- 
thought" though  not  used  in  the  indictment  for  manslaughter,72  or 
assault  with  intent  to  kill,73  are  generally  held  to  be  essential  in  the 
indictment  for-  murder.74 


Clark,  J.,  said:  "The  books  of  Forms 
and  Precedents  usually  insert  the  word 
'willfully,'  and  sometimes  the  word 
'unlawfully,'  before  the  words  'felon- 
iously and  with  malice  aforethought' 
in  indictments  for  murder.  While 
there  are  numerous  decisions  that  the 
words  'feloniously,'  'with  malice 
aforethought'  and  'murder,'  are  essen- 
tial to  the  validity  of  such  indictments 
and  that  their  place  cannot  be  supplied 
by  tho  use  of  any  other,  it  is  not  so  as 
to  the  woTds  'willfully,'  and  'unlaw- 
fully.' 1  Hale  P.  C.  466;  Haydons  Case, 
4  Co.,  41a;  2  Bish.  Cr.  Pr.,  546.  In- 
deed, it  has  been  expressly  held  that 
the  latter  words  are  not  necessary,  the 
reason  assigned  being  that,  unlike  the 
other  words  above  quoted,  'willfully,' 
and  'unlawfully'  are  not  'sacramental 
words.'  State  v.  Harris,  27  La.  Ann. 
572.  The  real  reason,  however,  prob- 
ably, as  suggested  by  Mr.  Bishop  (2 
Crim.  Prac.  543,  547),  is  not  that  there 
is  any  magic  quality  in  one  set  of 
words  and  not  in  others,  nor  because 
they  have  no  synonyms  (as  has  been 
sometimes  held),  but  because  by  the 
Statute  1  Edward  VI  (enacted  1547), 
benefit  of  clergy  was  taken  away  from 
those  convicted  of  murder  committed 
'feloniously  and  with  malice  afore- 
thought' (omitting  the  additional  word 
'willfully,'  which  had  been  used  in  the 
prior  statute  of  23  Henry  VIII),  and 
since,  and  by  virtue  of  that  act,  mur- 
der has  been  a  capital  felony.  Being 
an  act  increasing  the  punishment,  the 
courts  have  always  restricted  the  cap- 
ital felony  to  those  homicides  which 
were  charged,  in  the  exact  language  of 
the  statute,  as  committed  'feloniously 
and  of  malice  aforethought.'  'Will- 
fully'  is  mere  surplusage." 

70.     Clark  v.   Com.,   18   Ky.  L.  Eep. 

758,  38  S.  W.  489;   State  v.  Green,  37 

La.   Ann.   26;   State  v.  Harris,   27  La. 

Ann.  572. 

■In  Boss  v.  Com.,  10  Ky.  L.  Eep.  558, 
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9  8.  W.  707,  the  court  said:  "It  wag 
unnecessary  to  use  the.  word  'will- 
ful' in  the  accusatory  part  of  the  in- 
dictment, since'  the  charge  of  murder 
embraced  it." 

71.  State  v.  Dunn,  116  Iowa  219,  89 
N.  W.  984;  State  v.  Thompson,  31  Iowa 
393;  State  v,  Knouse,  29  Iowa  118; 
State  v.  Watkins,  27  Iowa  415. 

72.  Baldwin  v.  State,  12  Neb.  61,  10 
N.  W.  463;  State  v.  Whitney,  54  Ore, 
438,  102  Pac.  288.     See  supra,  I,  F,  3. 

73.  State  v.  Kelly,  41  Ore.  20  68 
Pac.  1;  Cross  v.  State,  55  Wis.  261,  12 
N.  W.  425. 

74.  Ala.— Etheridge  v.  State,  141 
Ala.  29,  37  So.  337;  Griffith  v.  State,  90 
Ala.  583,  8  So.  812;  Sanders  v.  State, 
2  Ala.  App.  13,  56  So.  69.  Ariz.— Kod- 
riquez  v.  State,  125  Pac.  878.  ArU. 
Hamilton  v.  State,  62  Ark.  543,  36  S. 
W.  1054.  Cal.— People  v.  Schmidt,  63 
Cal.  28;  People  v.  Vance,  21  Cal.  400; 
People  v.  Urias,  12  Cal.  325.  Ha. 
Williams  v.  S.,  45  Fla.  128,  34  So.  279. 
Ga.— Gates  v.  State,  95  Ga.  340,  22  S. 
E.  836.  la.— State  v.  Linhoff,  121  Iowa 
632,  97  N.  W.  77;  State  v.  Shelton,  64 
Iowa  333,  20  N.  W.  459;  State  v.  Neeley, 
20  Iowa  108.  Ky.— Herrpld  v.  Com., 
9  Ky.  L.  Eep.  677,  6  S.  W.  121;  Alsop 
v.  Com.,  4  Ky.  L.  Eep.  547.  La.— State 
v.  Fletcher,  127  La.  602,  53  So.  877; 
State  v.  Scott,  38  La.  Ann.  387;  State 
v.  Crenshaw,,  32  La.  Ann.  406;  State  V. 
.Heas,  10  La.  Ann.  195.  Mass.— See , 
Com.  v.  Webster,  5  Cush.  295,  52  Am. 
Dec.  711.  But  see  Com.  v.  Chapman,  11 
Cush.  422.  Minn.— State  v.  Holong,  38 
Minn.  368,  37  N.  W.  587.  Miss.-Bueh- 
anan  v.  State,  97  Miss.  839,  53  So.  399; 
Anthony  v.  State,  13  Smed.  &  M.  263. 
Mo.— State  v.  Woodward,  191  Mo.  bli, 
90  S.  W.  90;  State  v.  Brown,  168  Mo. 
449,  68  S.  W.  5o8;  State  v.  Harris,  6i 
Mo.  347.  Mont.— State  v.  Nielson,  « 
Mont.  451,  100  Pac.  229.  Tex.-HeMie 
v.  State,  41  Tex.  573;  HamlinJ.  State, 
39  Tex.  Crim.  579,  47  S.  W.  656;  McEl- 
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Allegation  of  Express  Malice. —In  an  indictment  for  murder,  the  al- 
legation of  "express  malice"  is  unnecessary,  and,  if  made,  need  not 
be  proved  in  order  to  justify  a  verdict  of  guilty  in  the  first  degree. 
The  proper  allegation  is  of  "malice  aforethought."75 

Evidence  Need  Not  Be  Set  Forth.  —It  is  not  essential,  however,  that 
the  evidence  relied  on  to  fix  the  malice  alleged  in  the  indictment,  should 
also  be  set  forth  in  it.76 

Exact  Technical  Terms  Unnecessary.  —  It  is  not  essential  that  the  words 
"with  malice  aforethought"  be  used  in  an  indictment  for  murder,  pro- 
vided terms  are  employed  which,  in  their  import,  are  equivalent.  An 
indictment  which  charges  that  the  offense  was  committed  "wilfully, 
maliciously,  feloniously,  and  premeditatedly, "  is  in  this  respect  suffi- 
cient.77   So  also  the  words  "with  malice  aforethought"  are  equivalent 


toy  «.  State,  14  Tex.  App.  235;  Bohan- 
non  ».  State,  14  Tex.  App.  271.  Va. 
Maile  v.  Com.,  9  Leigh  661.  Wash. 
State  v.  Tommy,  19  Wash.  270,  53  Pac. 
157.  Wis.— State  v.  Duvall,  26  Wis. 
415. 

In  Alabama,  except  in  killings  in 
sudden  encounters  by  means  of  con- 
cealed weapons  indictments  for  murder 
in  either  degree  must  allege  that  the 
homicide  was  committed  with  malice 
aforethought.  Etheridge  v.  State,  141 
Ala.  29,  37  So.  337;  Sanders  v.  State, 
2  Ala.  App.  13,  56  So.  69. 

In  an  indictment  for  an  assault  with 
intent  to  kill,  after  properly  charging 
the  assault,  the  intent  may  be  alleged 
hy  averring  that  the  assault  was  made 
"■with  the  intent  him,  the  said  J.  B., 
then  and  there  to  kill  and  murder." 
But  the  omission  of  the  allegation  as 
to  malice  is  permissible  solely  on  the 
ground  of  stare  decisis  and  not  because 
it  is  good  practice.  State  v.  Lynch,  20 
Ore.  389,  26  Pac.  219.  See  also  State 
«.  Doty,  5  Ore.  491. 

Indictment  for  mnrder  by  poisoning 
must  allege  malice.  Hamlin  v.  State, 
39  Tex.  Crim.  579,  47  S.  W.  656.  See 
supra,  I,  p,  2.  Compare  Bechtelheimer 
«.  State,  54  Ind.  128. 

Where  the  charging  part  of  an  in- 
dictment alleges  that  defendant,  "con- 
triving and  intending  to  kill  and  mur- 
der one  E.  D.,  with  malice  aforethought, 
and  from  premeditated  design  to  -effect 
the  death  of  her  the  said  E.  D.,  then 
and  there  a  large  quantity  of  a  certain 
deadly  poison  called  strychnine,  know- 
ingly, willfully  and  feloniously  did  give 
and  administer,"  etc.,  the  words  "with 
mahce  aforethought,"  etc.,  properly 
qualify  the  words  "did  give,"  etc., 
and  not  the  words  "contriving  and  in- 


tending," or  the  words  "to  kill  and 
murder;"  and  the  charge  is  sufficient. 
State  v.  Duvall,  26  Wis.  415. 

75.  People  v.  Bonilla,  38  Cal.  699; 
Perry  v.  State,  44  Tex.  473;  Henrie  v. 
State,  41' Tex.  573;  Giebel  v.  State,  28 
Tex.  App.  151,  12  S.  W.  591;  Banks  v. 
State,  24  Tex.  App.  559,  7  S.  W.  327; 
Bohannon  v.  State,  14  Tex.  App.  271, 
See  also  Hamilton  v.  State,  62  Ark.  543, 
552,  36  S.  W.  1054. 

76.  Alsop  v.  Com.,  4  Ky.  L.  Eep. 
547. 

77.  Ala.— Plowers  v.  State,  2  Ala 
App.  65,  56  So.  98.  Ark. — Hamilton  v 
State,  62  Ark.  543,  36  S.  W.  1054;  An- 
derson v.  State,  5  Ark.  444.  Cal. — Peo- 
ple v.  Schmidt,  63  Cal.  28;  People  v. 
Vance,  21  Cal.  400.  Ga. — Gates  v.  State 
95  Ga.  340,  22  S.  E.  836.  la.— State  v. 
Neeley,  20  Iowa  108.  Kan. — State  v. 
Fooks,  29  Kan.  425.  Ky.— Cundiff  v. 
Com.,  9  Ky.  L.  Eep.  537,  5  S.  W.  4S6. 
La.— State  v.  Fletcher,  127  La.  602,  53 
So.  877;  State  v.  Forney,  24  La.  Ann. 
191.  Minn. — State  v.  Holong,  38  Minn. 
368,  37  N.  W.  587.  Tex.— State  v.  Jen- 
nings, 35  Tex.  503;  Rocha  v.  State,  43 
Tex.  Crim.  169,  63  S.  W.  1018.  Wash. 
State  v.  Ackles,  8  Wash.  462,  36  Pac. 
597. 

See  also  State  v.  Banks,  118  Mo.  117 
23  S.  W.  1079;  Lindsey  v.  State,  69 
Ohio  St.  215,  69  N.  E.  126.  But  see 
Com.  v.  Gibson,  2  Va.  Cas.  70. 

Where  the  indictment  charged  that 
drugs  were  administered,  and  an  in- 
strument thrust  into  the  body  of  the 
deceased,  with  the  specific  intent  to 
produce  an  abortion  the  language  suffi- 
ciently charged  malice  aforethought. 
State  v.  Thurman,  66  Iowa  693,  24  N. 
W.  511. 

But  in  State  v.  Jones;  45  La.  Ann, 
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to  the  words  of  a  statute  reading  "of  his  malice  aforethought •"«  but 
the  use  of  the  word  "malice"  omitting  the  word  "aforethought"  has 
been  held  fatal.79 

Where  malice  is  implied  by  law,  as  where  the  crime  is  alleged  to  have 
been  committed  by  the  accused  while  in  the  commission  of  an  unlawful 
act,80  or,  under  some  statutes,  while  lying  in  wait,81  or  by  administer- 
ing poison,82  it  is  not  necessary  to  allege  malice. 

Clerical  Errors.  —  The  misspelling  of  the  words  will  be  immaterial 
where  the  meaning  is  clear;83  but  an  indictment  charging  two  with 
murder  but  using  the  singular  when  referring  to  the  malice  was  held 
insufficient.84 

Necessity  That  Both  Cause  and  Effect  Be  Alleged  To  Be  With  JUalice 
It  is  not  necessary  to  allege  both  that  the  acts  resulting. in  the  death 
and  the  killing  were  done  with  malice  aforethought.85 


1454,  14  So.  218,  quoting  Wharton  Cr. 
PI.  &  Proc,  §258,  it  is- said:  "In  an 
indictment  for  murder  it  must  be  al- 
leged that  the  offence  was  committed 
of  the  defendant's  malice  aforethought, 
words  which  cannot  be  supplied  by  the 
aid  of  any  other." 

In  State  v.  McDonald,  14  Utah  173. 
46  Pac.  872,  it  was  held  unnecessary  to 
charge  malice  where  the  term  "mur- 
der" had  been  used.  See  also  State  v. 
Phelps,  24  La.  Ann.  493. 

In  an  indictment  for  murder  in  the 
first  degree,  it  is  sufficient  to  allege,  in 
the  language  of  the  statute,  that  the 
act  charged  was  done  with  "a  premed- 
itated design  to  effect  the  death"  of 
the  deceased,  without  adding  the  com- 
mon law  form  "with  malice  afore- 
thought." State  v.  Duvall,  26  Wis. 
415. 

The  use  of  "of  his  malice  afore- 
thought" instead  of  the  statutory  term 
"with  malice  aforethought,"  is  im- 
material error.  Bocha  v.  State,  43  Tex. 
Crim.  169,  63  S.  W.  1018. 

78.  State  v.  Fletcher,  127  La.  602, 
53  So.  877-. 

79.  Cravey  v.  State,  36  Tex.  Crim. 
90,  35  S.  W.  658,  61  Am.  St.  Rep.  833. 

80.  State  V.  Thurman,  66  Iowa  693, 
24  N.  W.  5ll;  Lindsey  v.  State,  69  Ohio 
St.  215,  69  N.  B.  126. 

81.  State  v.  Bradford,  33  La.  Ann. 
921;  State  v.  Forney,  24  La.  Ann.  191. 
See  also  State  v.  High,  116  La.  79,  40 
So.  538. 

82.  Beehtelheimer  v.  State,  54  Ind. 
128.  Compare  Hamlin  v.  State,  39  Tex. 
Crim.  579,  47  S.  W.  656;  and  supra,  I, 
F,  2. 

83.  Pierce  v.  State,  75  Ind.  179. 
An  indictment  charged  the  killing  to 
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have  been  done  by  the  accused  "will- 
fully, maliciously,  and  of  his  malice 
aforethought,"  held  to  sufficiently 
charge  malice.  State  v,  Crenshaw,  32 
La.  Ann.  406. 

But  in  Wood  v.  State,,  50  Ala.  144, 
it  was  held  that  an  indictment  which 
charges  that  the  defendants,  "unlaw- 
fully, and  with  malice  aforethought,  did 
assault  _  A.  B.  with  intent  to  murder 
him,"  is  good  as  an  indictment  for  an 
assault,  but  not  for  an  assault  with  ini 
tent  to  murder.  And  the  same  court 
has  held  that  charging  malice  "afore- 
thou"  is  not  equivalent  to  charging 
malice  "aforethought."  Griffith  v. 
State,  90  Ala.  583,  8  So.  812. 

84.  State  v.  Jones,  45  La.  Ann.  1454, 
14  So.  218. 

85.  In  Jane  v.  Com.,  3  Met.  (Ky.) 
18,  the  court  said:  "The  murder  is 
charged  to  have  been  committed  with 
malice  aforethought.  There  was  no 
necessity  of  repeating  the  charge  of 
malice  in  the  description '  given  of  the 
means  by  which  the  offense  was  per- 
petrated. If  the  accused  maliciously 
killed  and'  murdered  the  deceased  by 
administering  poison  it  would  he  hard 
to  escape  the  logical  and  necessary  con- 
clusion, that  the  poison  was  maliciously 
administered.  And  so  the  'averment 
that  the  killing  was  willfully  and  mali- 
ciously done  necessarily  implies  a 
knowledge  on  the  part  of  the  accused 
that  the  means  she  resorted  to  would 
accomplish  the  felonious  purpose  she 
contemplated. ' '  See  also  Wilson  v.  Com., 
22  Ky.  L.  Eep.  1251,  60  S.  W.  400. 

In  charging  murder  in  the  second  de- 
gree it  is  not  necessary  to  allege  in  ex- 
press words  that  the  acts  committed 
and  resulting  in  death  were  done  with 
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Death  From  Various  Causes.  —  Where  death  is  alleged  to  have  been 
caused  by  various  acts  cf  the  accused,  it  is  not  necessary  that  each 
separate  act  be  alleged  to  have  been  done  maliciously.86 

Malpractice.  — "Where  malice  is  not  an  essential  element  of  murder 
committed  in  an  attempt  to  cause  the  miscarriage  of  a  woman  with 
child,  an  information  charging  such  murder  need  not  allege  that 
the  act  was  done  maliciously  or  with  malice.87 

M.  Averment  as  to  Deliberation  and  Premeditation.  —  In  many 
states  a  charge  of  murder  in  the  first  degree  must  contain  in  some 
form  an  averment  that  the  crime  was  committed  with  deliberation  and 
premeditation,88  although  in  other  states  such  an  averment  is  un- 


nialice  aforethought,  as  well  as  in 
.charging  the  killing;  it  will  be  suffi- 
cient if,  in  describing  the  crime,  it 
clearly  appears  that  the  acts  were  done 
with  deliberation.  So  that  an  indict- 
ment charging  that  defendant  felon- 
iously administered  drugs  to  a  pregnant 
woman  with  intent  to  produce  a  mis- 
carriage, which  was  accomplished,  and 
that  he  wilfully,  feloniously,  malicious- 
ly, deliberately  and  with  malice  afore- 
thought murdered  her,  charges  murder 
in  the  second  degree.  State  v.  Gibbons, 
142  Iowa  96,_  120  N.  W.  474. 

In  an  indictment  for  murder,  it  is 
not  necessary  to  aver  that  the  assault' 
was  made  willfully  and  with  malice 
aforethought.  Com.  v.  Chapman,  11 
Cush.  (Mass.)  422.  See  also  Fla. — Wil- 
liams v.  State,  45  Fla.  128,  34  So.  279. 
La.— State  v.  Bradford,  33  La.  Ann. 
921.  Mont.— Territory  v.  Burgess,  8 
Mont.  57,  19  Pac.  558,  1  L.  R.  A.  808. 

"Malice  Aforesaid." — The  ase  of  tho 
wprds  "malice  aforesaid"  have  been 
held  sufficient  in  the  portions  of  the 
indictment  charging  the  wounding  and 
Wiling,  when  the  assault  had  been 
charged  to  have  been  with  "malice 
aforethought."  Maile  v.  Com.,  9  Leigh 
(Va.)  661.     ' 

Contra.— Leonard  v.  Ter.,  2  Wash, 
Ter.  381,  7  Pac.  872;  Blantou  v.  State. 
1  Wash.  265,  24  Pae.  439;  State  v.  So 
Ho  Ge,  1  Wash.  275,  24  Pae.  442.  But 
see  State  v.  Tommy,  19  Wash.  270,  53 
Pac.  157,  holding  that  an  averment  that 
the  killing  was  ^one  purposely  ana 
wiftpremeditation  is  sufficient  without 
alleging  that  the  particular  acts  or  in- 
strumentalities of  the  killing  were  done 
'nth  premeditated  malice  since  the 
statute  required  only  that  the  crime  be 
charged  so  as  to  enable  a  person  of 
common  understanding  to  know  what 
was  intended  thereby. 


86.  In  an  indictment  for  murder  al- 
leging that  the  defendant  did  "wil- 
fully, feloniously,,  and  with  malice 
aforethought  strike  and  beat  deceased, 
giving  him  several  mortal  wounds  and 
did  cast  and  throw  him  into  the  sea 
and  drown  him,"  the  words  "wilfully, 
feloniously  and  with  malice  afore- 
thought" were  construed  to  refer  to 
the  casting  into  the  sea,  as  well  ask  to 
the  striking  anl  beating.  St.  Clair  V. 
United  States,  154  TT.  S.  134,  14  Sup. 
Ct.  1002,  '38  L.  ed.  936. 
.  87.  Johnson  v.  People,  33  Colo.  224, 
80  Pac.  133,  108  Am.  St.  Rep.  85.  See 
supra,  I,  F,  3. 

88.  Ariz. — Rodriquez  v.  Ter.,  125  Pae. 
878.  Ark. — Vasser  v.  State,  75  Ark. 
373,  87  S.  W.  635;  Turner  v.  State,  61 
Ark.  359,  33  S.  W.  104;  Cannon  v.  State, 
60  Ark.  564,  31  S.  W.  150,  32  S.  W. 
128.  Fla.— Buie  v.  State,  67  So.  102 
(sufficient  averment) ;  Daniels  v.  State, 
52  Pla.  18,  41  So.  609;  Simmons  v.  State, 
32  Pla.  387,  13  So.  896;  Wiggins  V. 
State,  23  Fla.  180,  1  So.  693;  Denham 
v.  State,  22  Fla.  664.  Ind.— Stout  v. 
State,  174  Ind.  395,  92  N.  E.  161,  1912 
D  Ann.  Cas.  37;  Lane  v.  State,  151  Ind. 
511,  51  N.  E.  1056;  Veatch  v.  State,  56 
Ind.  584,  26  Am.  Rep.  44;  State  v.  Mil- 
ler, 27  Ind.  15;  Finn  v.  State,  5  Ind. 
400.  la.— State  v.  Linhoff,  121  Iowa 
632,  97  N.  W.  77;  State  v.  Gray,  116 
Iowa  231,  89  N.  W.  987;  State  v.  Shel- 
ton,  64  Iowa  333,  20  HT.  W.  459;  State 
v.  Knouse,  29  Iowa  118;  State  ».  Mc- 
Oormick,  27  Iowa -402;  Smith  v.  State, 
4  Greene  189.  Kan.— State  v.  McGaffin, 
36  Kan.  315,  13  Pac.  560;  State  v. 
Brown,  21  Kan.  38;  Smith  v.  State,  1 
Kan.  365.  Mo. — State  v.  Rector,  12fv 
Mo.  328,  23  S.  W.  1074;  State  v.  Her- 
rell,  97  Mo.  105,  10  S.  W.  387,  10  Am. 
St.  Rep.  289.  Okla.— Barker  v.  Ter.,  15 
Okla.  22,  78  Pac.  81;  Wright  v.  Ter.,  5 
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Okla.  78,  47  Pac.  1069;  Jewell  v.  Ter., 
4  Okla.  53,  43  Pac.  1£75.  Wash.— Leon- 
ard v.  Ter.,  2  Wash.  Ter.  381,  7  Pac. 
872. 

An  indictment  for  murder  in  the  first 
degree,  which  alleges  that  the  crime 
was  committed  "wilfully  and  premedi- 
tatedly,"  but  contains  no  allegation 
that  it  was  committed  "deliberately," 
and  no  equivalent  to  the  omitted  word, 
is  fatally  defective.  Cannon  v.  State, 
60  Ark.  564,  31  S.  W.  150,  32  S.  W. 
128.  See  also  State  v.  Boyle,  28  Iowa 
522. 

"To  charge  (in  the  indictment)  that 
the  killing  was  done  with  premedita- 
tion and  deliberation,  instead  of  charg- 
ing that  it  was  done  after  premedita- 
tion and  deliberation,  is  not  such  a 
difference  in  the  common  acceptance  of 
the  meaning  of  the  two  words  in  such 
a  connection  as  to  be  a  ground  for  de- 
murrer, for,  whichever  of  the  two  words 
are  thus  used,  it  is  understood  that  the 
deed  is  charged  to  have  been  com- 
mitted premeditatedly  and  deliberate- 
ly." Green  v.  State,  71  Ark.  150,  71 
S.  W.  665. 

Where  an  indictment  charges  that 
C.  D.  "did  unlawfully  and  from  a  pre- 
meditated design  to  effect  the  death 
of  one  G.  G.,  make  an  assault  on  the 
said  C.  G.;  and  a  certain  pistol  which 
then  and-  there  was  loaded  with  leaden 
bullets  and  by  him  the  said  C.  D.  had 
and  held  in  his  hand,  he,  the  said  0.  D., 
did  then  and  there  unlawfully  and  from 
a  premeditated  design  to  effect  the 
death  of  the  said  C.  G.,  shoot  off  and 
discharge  at  and  upon  the  said  C.  G. 
thereby  and  by  thus  striking  the  said 
C.  G.  with  the  said  leaden  bullets,  in- 
flicting on  and  in  the  body  of  the  said 
O.  G.  one  mortal  wound,  etc.,  the 
homicidal  act  or  efficient  cause  of  death 
is  charged  to  have  been  perpetrated 
from  a  premeditated  design  to  effect 
death,  although  the  words1  'from  -a 
premeditated  design  to  effect  death' 
are  not  repeated  when  the  infliction  of 
the  mortal  wound  is  charged,  since 
these  words,  previously  alleged,  are 
connected  with  the  mortal  stroke  by 
the  words  'thereby  and  by  thus.'  " 
Daniels  v.  State,  52  Fla.  18,  41  So. 
609,  disapproving  Simmons  v.  State,  32 
Fla.  387,  13  So.  896,  and  approved  in 
Thomas  v.  State,  58  Fla.  122,  51  So. 
410. 

The  averment  that  the  homicidal  act 
was  done  purposely;  of  one's  deliberate 
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and  premeditated  malice  and  with  the 
intent  to  kill,  is  equivalent  to  the 
averment  that  it  was  done  with  a  pre- 
meditated design  to  effect  death.  Wat- 
cher v.  Ter.,  18  Okla.  528,  90  Pac. 
S87, 

In  Holt  v.  Ter.,  4  Okla.  76,  43  Pac. 
222,  the  court  said:  "And  this  is  ex- 
actly the  fault  with  this  indictment. 
It  charges  an  assault  with  premeditated 
intentto  kill,  which,  as  we  have  said, 
is  equivalent  to  charging  premeditated 
design  to  effect  death,  but  it  does  not 
charge  that  the  shooting  was  done,  or 
that  the  striking,  penetrating  or  mor- 
tally wounding,  or  the  killing  of  Wil- 
liam Fowler,  was  done  or  accomplished 
with  this  design  or  intent  to  effect  his 
death  or  to  kill  him.  The  indictment 
was  undoubtedly  sufficient  as  a  charge 
of  manslaughter,  and  it  undoubtedly 
charged  an  assault  with  the  premedi- 
tated intent  to  kill,  but  it  did  not 
charge  a  killing,  or  a  taking  of  life, 
with  the  premeditated  intent  to  kill." 

In  State  v.  Eeakey,  1  Mo.  App.  3, 
the  charge  set  forth  that  the  assault 
was  willful,  deliberate,  and  premedi- 
tated, but  it  did  not  state  that  the 
wounding,  bruising,  and  penetrating  by 
which  the  death  was  alleged  to  have 
been  effected  were  willful,  or  deliberate, 
or  premeditated.  The  court  held  this 
omission  to  be  fatal. 

Drake  v.  State,  145  Ind.  210,  41  N.  E. 
799,  44  N.  E.  188,  held  an  indictment 
sufficient  where  it  alleged  that  the  as- 
sault was  felonious  and  with  premed- 
itated malice  but  did  not  allege  that 
the  killing  was  done  with  deliberation 
and  premeditation.  And  see  also  State 
v.  Brown,  21  Kan.  38.  But  see  State 
v.  Herrell,  97  Mo.  105,  10  S.  W.  387, 
10  Am.  St.  Rep.  289. 

In  Hogan  v.  State,  30  Wis.  428,  it 
was  held  that  under  an  indictment  for 
murder,  regular  in  other  respects, 
which  avers  that  the  killing  was  com- 
mitted by  defendant  "feloniously,  wil- 
fully and  of  malice  aforethought, "_  but 
does  not  aver  that  it  was  committed 
"with  premeditated  design  .to  effect 
the  death"  of  any  person,_  the  accused 
upon  a  proper  verdict,  might  be  con- 
victed of  murder  in  either  the  second 
or  third  degree,  as  defined  by  the  Wis- 
consin statute,  and  further  that  it 
would  seem  such  an  indictment  would 
sustain  a  conviction  of  murder  in  M 
first  degree  if  the  jury  should  find  tw 
accused  guilty  of  that  degree  of  tne 
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necessary.89  But  it  is  not  necessary  that  the  exact  words  ' '  deliberation ' ' 
or  "premeditation"  be  used  when  such  element  is  in  effect  charged 
in  other  words.80 

Premeditated  and  aforethought  have  been  held  to  be  synonymous, 
and  premeditated  malice  and  malice  aforethought  in  sense  and  mean- 
ing to  be  the  same;  and  either  form  of  expression  may,  with  equal 
propriety,  be  used.91  An  averment  of  premeditation  is  not  necessary 
where  the  charge  is  for  assault  with  intent  to  kill,92  or  manslaughter.93 

Under  a  statute  by  which  murder  by  poison  is  declared  to  be  murder 
in  the  first  degree,  the  indictment  need  not  allege  the  crime  to  have 


crime.  Dixon,  C.  J.,  dissenting  to  this 
point,  holding  that  to  sustain  such  a 
conviction  the  crime  must  be  charged 
as  defined  by  the  statute. 

89.  The  indictment  or  information 
need  not  allege  that  the  killing  was 
"deliberate  and  premeditated."  Cal. 
People  -v.  Ung  Ting  Bow,  142  Cal.  341, 
75  Pac.  899;  People  v.  Hyndman,  99 
Cal.  1,  33  Pac.  782.  Nev.— State  v. 
Thompson,  12  Nev.  140.  N.  H.— State 
v.  Pike,  49  N.  H.  399,  6  Am.  Eep.  533. 
N.  Y— Fitzgerrold  v.  People,  37  N.  Y. 
413;  People  v.  Enoch,  13  "Wend.  159, 
27  Am.  Dee.  197.  N.  O.— State  v.  Cole, 
132  N.  C.  1069,  44  S.  E.  391.  Va.— Bull 
v.  Com.,  14  Gratt.  613;  Livingston  v. 
Com.,  14  Gratt.  592;  Weatherman  v. 
Com.,  1  Va.  Dec.  819,  19  S.  E.  778. 

90.  Ark.— La  Eue  *.  State,  64  Ark. 
144,  41  S.  W.  53.  Colo.— Hill  v.  Peo- 
ple, 1  Colo.  436.  Fla. — Webster  v. 
State,  49  Fla.  131,  38  So.  514;  Bird  v. 
State,  18  Pla.  493.  Ga.— Chelsey  v. 
State,  121  Ga.  340,  49  S.  E.  258.  Ida. 
People  v.  Ah  Choy,  1  Idaho  317.  Nev. 
State  V.  Hing,  16  Nev.  307.  N.  M. 
Borrego  v.  Ter.,  8  N.  M.  446,  46  Pac. 
349.  if.  Y.— People  v.  Enoch,  13  Wend. 
159,  27  Am.  Dec.  197.  Okla.— Walcher 
ft  Ter.,  18  Okla.  528,  90  Pac.  887.   , 

An  indictment  charging  that  the  de- 
fendant unlawfully,  feloniously,  wilful- 
ly, pnrposely,  and  of  his  malice  afore- 
thought^ did  kill  and  murder  the  de- 
ceased, is  sufficient  to  warrant  a  ver- 
dict finding  that  the  homicide  was 
committed  with  deliberation  and  pre- 
station. Eedus  v.  People,  10  Colo. 
2<>8,  14  Pac.  323. 

■pIn  ™5te  "■  Metcalf,  17  Mont.  417,  43 
ft  j  I  '  the'  oourt  said:  "Counsel  for 
J?e  dfendant  insist  that  the  informa- 
tion does  not  charge  that  the  Mlling 
,"*r  was  premeditated  and  delib- 
«««e;  that  the  words  of  the  informa- 
tion charging  the  killing  or  murder  to 
flave  been  done  'of  his  deliberate,  pre- 


meditated malice  aforethought,'  do  not 
fill  the  requirements  of  the  statute  that 
the  killing  shall  be  deliberate  and  pre- 
meditated. There  are  authorities  hold- 
ing this  view.  But  it  is  difficult  to 
discern  any  substantial  difference  or 
distinction  between  the  expressions 
'deliberate  and  premeditated  killing' 
and  'killing  with  deliberate  and  pre- 
meditated malice  aforethought.'"  See 
also  State  v.  Nielson,  38  Mont.  451,  100 
Pac.  229;  State  v.  Hliboka,  31  Mont. 
455,  78  Pac.  965. 

91.  Edwards  v.  State,  25  Ark.  444. 
See  also  People  v.  Ah  Choy,  1  Idaho 
317. 

In  Hill  v.  People,  1  Colo  436,  it  is 
held  that  the  words,  "malice  afore- 
thought" are  co-extensive  in  meaning 
with  the  words  "deliberate  and  pre- 
meditated," and  a  charge  that  a  hom- 
icide was  committed  with  malice  afore- 
thought, comprehends  a  case  of  de- 
liberate and  premeditated  killing.  And 
see  also  State  v.  Dale,  108  Mo.  205, 
18  S.  W.  976;  .State  v.  Hing,  16  Nev. 
307;   State  v.  Thompson,   12  Nev.   140. 

But  see  Finn  «.  State,  5  Ind.  400, 
where  it  is  held  that  the  words  ' '  malice 
aforethought"  in  the  description  of 
murder  do  not  necessarily  imply  that 
the  act  was  committed  with  delibera- 
tion and  premeditation.  See  also  Fouts 
v.  State,  4  Greene  (la.)  500;  State  v. 
Wong  Fun,  22  Nev.  336,  40  Pac.  95. 

92.  State  v.  Kelly,  41  Ore.  20,  68 
Pac.  1;  Cross  v.  State,  55  Wis.  261, 
12  N.  W.  425. 

The  omission  of  the  word  "afore- 
thought" in  an  indictment  for  an  as- 
sault with  intent  to  murder  is  not 
fatal.  The  intent  is  sufficiently  charged 
by  the  use  of  the  words  "with  in- 
tent to  murder."  Martin  v.  State,  40 
Tex.  19. 

93.  State  v.  Sundheimer,  93  Mo.  311, 
6  S.  W.  52. 
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been  committed  deliberately  and  premeditatedly.94  The  same  would 
also  be  true  where  the  charge  is  murder  by  torture,95  or  in  an  attempt 
to  perpetrate  a  felony,96  or  by  lying  in  wait,97  which  are  declared 
by  statute  to  be  murder  in  the  first  degree. 

N.  Averment  as  to  Attending  Facts  and  Circumstances  or 
Knowledge  of  Conditions.  —  The  general  rule  is  that  the  charge  need 
not  contain  an  averment  of  the  facts  and  circumstances  attending  the 
commission  of  the  crime  which  are  ■not  essential  elements  thereof  as 
for  example  that  the  killing  was  done  while  the  accused  was  committing 
or  attempting  to  commit  another  felony.98  But  an  indictment  will 
not  be  vitiated  by  including  an  averment  of  this  character,99  and  it 
is  frequently  held  that  where  the  state  seeks  to  rely  upon  an  averment 
that  the  homicide  occurred  during  the  commission  or  attempt  to  com- 
mit another  crime,  the  indictment  or  information  must  set  forth  facts 
sufficient  to  establish  such  other  crime  or  attempt.1 


94.  la.— State  v.  Van  Tassel,  103 
Iowa  6,  72  N.  W.  497.  Kan. — State  v. 
Brown,  21  Kan.  38.  N.  M. — Territory 
v.  Vialpando,  8  N.  M.  211,  42  Pae,  64. 

See  supra,  I,  F,  3.  But  see  Hamlin 
V.  State,  39  Tex.  Crim.  579,  47  S.  W. 
656. 

95.  Territory  v.  Vialpando,  8  N.  M. 
211,  42  Pac.  64. 

96.  Kan. — State  v.  Brown,  21  Kan. 
38.  N.  H.— State  V.  Pike,  -49  N.  H. 
399,  6  Am.  Rep.  533.  N.  ,C.— State  v. 
Cole,  132  N.  C.  1069,  44  S.  B.  391. 
Ohio. — Lindsey  v.  State*  69  Ohio  St.  215, 
69  N.  E.  126;  Lindsay  v.  State,  4  Ohio 
C.  C.  (N.  S.)  409. 

97.  State  v.  Brown,  21  Kan.  38; 
Territory  v.  Vialpando,  8  N.  M.  211,  42 
Pae.   64. 

98.  Colo. — Andrews  v.  People,  33 
Colo.  193,  79  Pac.  1031,  108  Am.  St. 
Pep.  76.  la. — State  v.  Weems,  96  Iowa 
426,  65  N.  W.  387;  State  v.  Johnson, 
72  Iowa  393,  34  N.  W.  177.  Mich. 
People  v.  Willett,  105  Mich.  110,  62 
N.  W.  1115.  Mo.— State  v.  Poster,  136 
Mo.  653,  38  S.  W.  721;  State  v.  Meyers, 
99  Mo.  107,  12  S.  W.  516;  State  v.  Wor- 
rell, 25  Mo.  205.  Nev.— State  v.  Man- 
gana,  33  Nev.  511,  112  Pae.  693.  N.  J. 
Titus  v.  State,  49  N.  J.  L.  36,  7  Atl. 
621.  N.  Y.--People  v.  Flanigan,  174 
N.  Y.  356,  66  N.  E.  988;  People  v.  Gib- 
lin,  115  N.  Y.  196,  21  N.  E.  1062,  4 
L.  B.  A.  757;  People  v.  Willett,  102 
N.  Y.  251,  6  N".  E.  301;  Cox  v.  People, 
80  N.  Y.  500;  People  v.  Stacy,  119  App.. 
T)iv.  743,  104  .N.  Y.  Supp.  ■  615.  N.  C. 
Ptate  v.  Covington,  117  N.  C.  834.  23 
"  K  337.  Okla.— Holmes  v.  State,  6 
Okla.  Crim.  541,  119  Pae.  430,  120  Pac. 
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300.     Pa.— Com.  v.  Flanagan,  7  Watts 

6  S.  415.  S.  C— State  v.  Jenkins,  14 
Eich  L.  215,  94  Am.  Dec.  132.  Tex. 
White  v.  State,  16  Tex.  206;  Gehrko 
v.  State,  13  Tex.  568;  Oates  v.  State. 
48  Tex.  Crim.  131,  86  S.  W.  769;  Nite 
v.  State,  41  Tex.  Crim.  340,  54  S.  W. 
763;  Poach  1>.  State,  8  Tex.  App.  478. 
Utah.— State  v.  King,  24  Utah  482,  68 
Pac.  418,  91  Am.  St.  Sep;  808.  Va. 
Thompson  v.  Com.,  20  Gratt.  724.  Wash. 
McClaine  v.  Ter.,  1  Wash.  345,  25  Pac. 
453. 

But  see  Eayburn  v.  State,  69  Ark. 
177,  63  S.  W.  356;  Cannon  v.  State,  60 
Ark.  564,  31  S.  W.  150,  32  S.  W.  128. 

99.  State  v.  Poster,  136  Mo.  653,  38 
S:  W.  721.  See  also  Dolan  v.  People, 
64  N.  Y.  485;  Thompson  v.  Com.,  20 
Gratt.  (Va.)  724. 

In  Bechtelheimer  v.  State,  54  Ind. 
128,  the  indictment  charged  murder  by 
administering  to  the  victim  "a  large 
quantity  of  deadly  poison,"  with  the 
intention  that  such  poison  should  create 
in  her  an  uncontrollable  desire  for 
sexual  connection  so  that  the,  defend- 
ant thus  could  carnally  know  her  him- 
self. It  was  held  that  the  indictment 
was  sufficient  as  charging  a  murdet  by 
the  administering  of  poison  but  notof  a 
•murder  in  an  attempt  to  commit  a 
rape;  the  allegations  in  respect  to  the 
attempted  rape  being  treated  as  mere 
surplusage.  . 

1.  Titus  v.  State,  49  N.  J.  &.  86,  7 
Atl.  621;  Blair  V.  State,  5  Ohio  C.  0. 
496,  3  Ohio  O.  D.  242. 

In   Titus   v.  State,  49  N".  J.  L.  ™> 

7  Atl.  621,  the  court  said:  "The  mis- 
take  of  the  pleader  in  this  instance 
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Knowledge  of  the  conditions  surrounding  the  act,  on  the  part  of  either 
the  accused  or  the  deceased,  need  not  be  alleged,2  unless  it  is  necessary 
to  show  the  intent.3 

0.  Description  of  Wound.  —  In  an  indictment  or  information  for 
murder  the  infliction  of  a  mortal  wound  must  be  clearly  alleged.4    In 


is  the  common  one  of  substituting  an 
inference  of  his  own  from  a  set  of 
facts,  in  the  place  of  showing  the  ex- 
istence of  such  facts.  He  alleges  that 
the  defendant  '  did  commit  a  rape, '  but 
does  not  lay  a  single  fact  from  which 
the  court  can  see  that  such  conclusion 
is  well  founded." 

For  cases  in  which  the  indictment 
was  held  to  contain  a  sufficient  aver- 
ment as  to  the  facts  attending  the 
homicide,  see  People  v.  Willett,  105 
Mich.  110,  62  N.  W.  1115  (rape); 
People  v.  Willett,  102  N.  Y.  251,  6  N.  E. 
301  (larceny). 

And  for  illustration  of  insufficient 
indictments  in  this  respect,  see  Bechtel- 
heimer  v.  State,  54  Ind.  128,  (rape). 

Both  the  Assault  and  Aggravated 
Crime  Averred. — Under  a  statute  pro- 
viding the  punishment  for  ' '  any  person 
lying  in  wait,  or  in  the  perpetration 
or  attempt  to  perpetrate  any  arson, 
rape,  robbery  or  burglary  (who)  shall 
shoot,  stab  or  thrust  any  person  with 
a  dangerous  weapon,  with  the  intent 
to  commit  the  crime  of  murder,"  an 
indictment  must  charge  the  accused 
with  two  specific  acts,  the  occurrence 
of  which,  in  point  of  time,  creates  the 
capital  offense."  State  v.  Brown,  21 
La.  Ann.  347. 

Causing  Train  Wreck.— An  indict- 
ment charging  that  defendant  with  in- 
tent to  rob,  displaced  the  rails  of  a 
railroad  for  the  purpose  of  wrecking 
a  train,  that  a  wreck  ensued  and  a 
certain  person  was  killed  as  a  result, 
does  not  charge  murder  within  the 
meaning  of  the  Iowa  statute  relating 
•to  murder  committed  in  an  attempt  to 
Perpetrate  robbery  but  is  at  most  a 
charge  of  wrecking  a  train  with  intent 
to  rob.  State  v.  Van  Kutzleben,  136 
Iowa  89,  113  N\  W.  484. 

But  in  Williams  v.  State,  30  Tex. 
App.  354,  367,  17  S.  W.  408,  the  indict- 
ment m  substance  alleged  that  the  mur- 
der was  committed  in  the  perpetration 
?r  a  railway  train  robbery,  by  which 
in  derailing  the  cars  for  the  purpose 
"the  robbery  the  said  M.  H.  was 
tilled.  This  was  held  to  be  sufficient. 
But  where  the  charge  is  in  the  lan- 


guage of  the  statute  it  is  unnecessary 
to  set  out  the  facts  of  the  aggravated 
crime.  Jones  v.  State,  53  Tex.  Grim. 
131,  110  S.  W.  741,  126  Am.  St.  Eep. 
776;  Oates  v.  State,  51  Tex.  Orirn.  449, 
103  S.  W.  859;  Nite  v.  State,  41  Tex. 
Crim.  340,  54  S.  W.  763;  Pharr  v.  State, 
7  Tex.  App.  472. 

2.  Where  a  person  died  from  the 
effects  of  her  clothing  having  been 
saturated  with  kerosene  pursuant  to 
the  order  of  the  defendant,  her  phy- 
sician, the  court  held  that  an  allega- 
tion that  the  defendant  knew  of  the 
deadly  tendency  of  the  kerosene,  was 
not  only  unnecessary  but  improper. 
Com.  v.  Pierce,  138  Mass.  165,  52  Am. 
Eep.  264. 

Death  From  Malpractice. — State  v. 
Lester  (Minn.),  149  N.  W.  297.  See 
supra,  I,  F,  3. 

Knowledge  of  poisonous  nature  of 
drug   administered,   see   supra,   I,  F,   2. 

3.  Where  the  charge  was  for  man- 
slaughter as  a  result  of  criminal  neg- 
ligence in  the  operation  of  a  train  and 
a  certain  piece  of  track  and  it  was 
averred  that  the  defendant  knew  of 
the  approach  of  another  train,  it  was 
held  that  such  knowledge  must  be 
proved  as  laid.  Com.  v.  Hartwell,  128 
Mass.  415,  35  Am.  Eep.  391. 

4.  Cal  — People  v.  Lloyd,  9  Cal.  54; 
People  v.  Cox,  9  Cal.  32.  La.— State  v. 
Ilornsby,  8  Eob.  554,  41  Am.  Dec.  305; 
State  v.  MeCoy,  8  Eob.  545,  41  Am. 
Dec.  301.  Me.— State  v.  Conley,  39  Me. 
78.  Mo.— State  v.  Birks,  199  Mo.  263, 
97  S.  W.  578;  State  v.  Brown,  168  Mo. 
449,  68  S.  W.  568.  N.  C— State  v.  Mor- 
gan, 85  N.  C.  581;  State  v.  Moses,  13 
N.  C.  452.  Pa.— Lutz  v.  Com.,  29  Pa. 
441.  S.  C— State  v.  Wimberly,  3  Mc- 
Cord   190. 

For  allegations  of  the  wound  which 
have  been  held  sufficient,  see  the  fol- 
lowing eases:  Cal. — People  v.  Judd,  10  ■ 
Cal.  313.  Fla.— Brown  v.  State,  18  Fla. 
472.  Ind. — Bruner  v.  State,  58  Ind. 
159;  West  v.  State,  48  Ind.  483.  La. 
State  v.  MeCoy,  8  Eob.  545,  41  Am. 
Dee.  301.  Mass. — Com.  v.  Macloon,  101 
Mass.  1,  100  Am.  Dee.  89;  Turns  v. 
Com.,  6  Mete.  224.    Mo.— State  v.  Eam- 
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some  jurisdictions,  however,  it  is  not  necessary  to  allege  that  the  wound 
inflicted  was  mortal.5  The  ancient  rule  requiring  a  detailed  description 
of  the  wound  is  not  now  generally  adhered  to,6  it  being  sufficient  to 
allege  that  the  wound  was  a  mortal  one,7  without  stating  upon  what 


sey,  82  Mo.  133.  Mont. — Territory  v. 
Godas,  8  Mont.  347,  21  Pac.  26.  N.  O. 
State  v.  Noblett,  47  N.  C.  418. 

Where  the  charge  is  killing  by  shoot- 
ing, the  infliction  of  a  mortal  wound 
is  necessarily  understood.  State  v. 
Truskett,  85  Kan.  804,  118  Pac.  1047; 
Caldwell  v.  State,  28  Tex.  App.  566, 
14  S.  W.  122. 

5.  Strickland  v.  State,  19  Tex.  App. 
518. 

6.  U.  S. — United  States  v.  Maunier, 

I  Hughes  412,  26  Fed.  Gas.  No.  15,746. 
Ariz. — Molina  v.  Ter.,  12  Ariz.  14,  95 
Pac.  102.  Cal.— People  v.  King,  27  Gal. 
507,  87  Am.  Dec.  '95.  Pla. — Walker  v. 
State,  34  Fla.  167,  16  So.  80,  43  Am. 
Rep.  186.  Ind.— Littell  v.  State,  133 
Ind.  577,  33  N.  E.  417;  West  v.  State, 
48  Ind.  483;  Dukes  v.  State,  11  Ind. 
557,  71  Am.  Dec.  370;  Dillon  v.  State, 
9  Ind.  408;  Dias  v.  State,  7  Blackf.  20, 
39  Am.  Dec.  448.  Me.— State  v.  Conley, 
39   Me.   78.     Mass. — Com.  v.  Chapman, 

II  Cush.  422.  Mo.— State  v.  Green,  111 
Mo.  585,  20  S.  W.  304;  State  v.  Sanders, 
76  Mo.  35;  State  v.  Elan,  69  Mo.  317. 
N.  C— State  v.  Moses,  13  N.  C.  452. 
Tenn. — Alexander  v.  State,  3  Heisk. 
475.  Tex.— Smith  v.  State,  43  Tex.  643; 
Strickland  v.  State,  19  Tex.  App.  518. 
Va.— Lazier  v.  Com.,  10  Gratt.  708. 

An  objection  that  the  indictment  does 
not  state  the  length  and  depth  of  the 
wound,  nor  in  what  part  of  the  body  it 
was  inflicted,  goes  to  the  form  rather 
than  to  the  substance  of  the  indictment. 
People  v.  Steventon,  9  Cal.  273.  See 
also  Hodge  v.  State,  26  Pla.  11,  7  So. 
593;  Keech  v.  State,  15  Pla.  591;  Com. 
v.  Matz,  161  Pa.  207,  28  Atl.  1079. 

In  Com.  v.  Woodward,  102  Mass.  155 
{approved  in  Com.  v.  Robertson,  162 
Mass.'  90,  38  N.  E.  25),  which  was  an 
indictment  for  manslaughter,  this  sub- 
ject was  fully  considered,  and  it  was 
held  that  there  is  no  good  reason  for 
requiring  a  description  of  an  incised 
wound,  any  more  than  of  a  bruise;  and 
it  is  said  that  if  the  authorities  would 
support  the  position  that  a  description 
of  an  incised  wound  is  necessary,  "the 
tendency  of  modern  jurisprudence  and 
legislation  is  such  as  to  justify,  if  not 
to   require,   a   departure   from   the   Old 
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rule  of  pleading,  in  a  matter  which  is, 
practically,  so  nearly  one  of'  mere 
form. ' ' 

In  State  #.  McCoy,  8  Bob.  (La.)  545, 
41  Am.  Dec.  301,  the  court  said:  "It 
was  formerly  considered  necessary, 
when  the  indictment  alleged  the  death 
to  have  arisen  from  a  wound  which 
penetrated  the  skin,  to  describe  its 
length,  depth  and  breadth,  except  when 
it  passed  through  the  body,  or  a  limb 
was  cut  off,  in  order  to  show  an  ade- 
quate cause  of  death.  It  was  other- 
wise, when  the  death  was  averred  to 
have ,  proceeded  from  a  bruise,  and  it 
was  never  required  to  prove  either  the 
wound  or  bruises  as  laid.  It  is  now 
settled,  that  it  is  not  necessary,  in  an 
indictment  for  murder,  to  state  the 
length,  breadth  or  depth  of  the 
wounds.  The  term  mortal  is  indispens- 
able in  describing  the  bruise  or  wound, 
and  when  so  described,  an  adequate 
cause  of  death  has  been  assigned,  which 
will  be  supported  by  evidence  of  any 
deadly  wound  or  bruise.  Arehbold  Crim. 
PI.  385,  6  Am.  Com.  Law."  And  see 
also  State  v.  Hornsby,  8  Rob.  (La.) 
554,  41  Am.  Dec.  305. 

7.  Walker  v.  State,  34  Fla.  167,  16 
So.  80,  43  Am.  St.  Eep.  186;  State  e. 
Conley,  39  Me.  78.  See  also:  Mass. 
Com.  v.  Robertson,  162  Mass.  90,  38 
N\  E.  25;  Com.  v.  Woodward,  102  Mass. 
155;  Com.  v.  Chapman,  11  Cush.  422. 
Mo.— State  v.  Purgerson,  162  Mo.  668, 63 
S.  W.  101;  State  v.  Bronstine,  147  Mo. 
520,  49  S.  W.  512;  State  v.  Arnewine, 
126  Mo.  567,  29  S.  W.  602;  State  ft 
Green,  111  Mo.  585,  20  S.  W.  304; 
State  v.  Blan,  69  Mo.  317.  S.  0. 
State  v.  Orank,  2  Bailey  66,  23  Am. 
Dec.  117.  Tex.— Srnith  v.  State,  43  Tex. 
643.  Va.— Lazier  v.  Com.,  10  Gratt. 
708. 

In  Hamby  v.  State,  36  Tex.  523,  the 
court  said:  "The  indictment  in  this 
case  is  certainly  inartistically  drawn, 
wherein  it  attempts  to  describe  the 
wound  of  which  the  deceased  died;  out 
it  in  effect  charges  the  defendant  with 
having  shot  the  deceased  in  the  head, 
breast,  and  side,  '  giving  to  him  one 
mortal  wound,  of  which  mortal  wound 
ho    then    and    there    jnstantly    duty 
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particular  part  of  the  body  the  wound  was  inflicted.8     It  has  been 
held  that  a  defective  description  may  be  treated  as  surplusage.9 
Variance.  —  It  is  not  required  to  prove  the  wound  or  bruise  as  laid.10 


Though  this  expression  is  a  peculiar 
one,  and  might  be  held  subject  to 
criticism,  yet  it  is  believed  that  if 
either  of  the  wounds  described  were 
proven  mortal,  the  indictment  would 
thereby  be  sustained;  and  it  was  not, 
therefore,  bad  on  exception  or  demur- 
rer." 

8.  Cal.— People  v.  King,  27  Cal.  507, 
87  Am.  Dec.  95;  People  v.  Judd,  10  Cal. 
313;  People  i.  Steventon,  9  Cal.  273. 
Pla.— Eoberson  v.  State,  42  Fla.  212, 
28  So.  427;  Eoberson  v.  State,  42  Pla. 
223,  28  So.  424;  Walker  v.  State,  34 
Fla.  167,  16  So.  80,  42  Am.  St.  Eep. 
186.  Ga.— Walker  v.  State,  141  Ga 
525,  81  S.  E.  442;  Bowens  v.  State,  106 
6a.  760,  32  S.  E.  666.  Ind.— Jones  V. 
State,  35  Ind.  122;  Whelchell  v.  State, 
23  Ind.  89;  Cordell  v.  State,  22  Ind.  1; 
DukeB  v.  State,  11  Ind.  557,  71  Am. 
Dee.  370.  Kan.— State  v.  Yordi,  30 
Kan.  221,  2  Pac.  161.  Mo.— State  v. 
Furgerson,  162  Mo.  668T,  63  S.  W.  101; 
State  v.  Bronstine,  147  Mo.  520,  49 
S.  W.  512;  State  v.  Arnewine,  126  Mo. 
567,  29  S.  W.  602;  State  v.  Pullens,  81 
Mo.  387;  State  v.  Sanders,  76 
Mo.  35;  State  v.  Edmundson,  64  Mo. 
398.  N.  Y.— People  v.  Batehelor,  22 
N.  T.  128; 'People  v.  Sanchez,  18  How, 
Pr.  72.  N.  C— State  D.  Moses,  13  N.  C 
452.  S.  D.— State  v.  Swenson,  18  S.  D. 
196,  99  N.  W.  1114.  Term.— Alexander 
v.  State,  3  Heisk.  475.  Tex.— Giebel  v. 
State,  28  Tex.  App.  151,  12  S.  W.  591; 
Longley  v.  State,  3  Tex.  App.  611;  Wil- 
liams v.  State,  3  Tex.  App.  123;  Wilker- 
son  v.  State,  2  Tex.  App.  255.  Wash. 
State  v.  Day,  4  Wash.   104,    29    Pac. 

An  allegation  that  the  wound  was 
upon  the  head  of  the  deceased  is  suffi- 
cient, without  a  more  definite  state- 
ment of  the  plaee.  Com.  v.  Snell,  189 
Mass.  12,  75  N.  E.  75,  3  L.  E.  A.  (N.  S.) 
1019;  Com.  v.  Eobertson,  162  Mass.  90, 

?«o  «  E-  25-    See  Com-  v-  Woodward, 
102  Mass.  155. 

Indictment  for  murder  charged  that 
me  fatal  wounds  were  inflicted  in  the 

breast,  side,  and  loins"  of  the  de- 
S6.  ■  Held'  that  the  indictment  was 
J™cient,  notwithstanding  the  omission 
jo  state  m  what  particular  part  of  side, 
flit  j  0L loins  the  rounds  were  in- 
mm.    Thompson   v.   State,   36    Tex. 


326.    See  State  v.  McCoy,  8  Bob.  (La.) 
545,  41  Am.  Dec.   301. 

9.  Wise  v.  State,  2  Kan.  419,  85 
Am.  Dec.  595;  State  v.  Furgerson,  162 
Mo.  668,  63  S.  W.  101.  See  Eobertson 
r.  Com.,  1  Va.  Dec.  851,  20  S.  E.  362. 

10.  Fla.— Bryan  v.  State,  19  Ela.  864. 
Ga. — Eockmore  v.  State,  93  Ga.  123, 
19  S.  E.  32.  Ind.— Dias  v.  State,  7 
Blackf.  20,  30  Am.  Dec.  448.  La.— State 
v.  McCoy,  8  Eob.  545,  41  Am.  Dec. 
301;  State  v.  Hornsby,  8  Eob.  554,  41 
Am.  Dee.  305.  Mass. — Com.  v.  Coy, 
157  Mass.  200,  32  N.  E.  4.  Mo.— State 
v.  Waller,  88  Mo.  402;  State  v.  Ed- 
mundson, 64  Mo.  398.  Tex. — Williams 
v.  State,  1  Tex.  App.  465;  Nelson  i. 
State,  1  Tex.  App.  41.  Va. — Lazier 
v.  Com.,  10  Gratt.  708. 

The  variance  has  been  held ,  immate- 
rial where  it  was  charged  that  in  at- 
tempting to  bring  about  an  abortion 
the  accused  throust  an  instrument  into 
the  womb  of  the  deceased  when  the 
proof  was  that  the  wound  was  in  fact 
made  in  the  bladder.  Clark  v.  People, 
224  111.  554,  79  N.  Es  941. 

Averment  that  the  wound  was  on 
the  right  side  of  defendant's  head  and 
proof  that  it  was  on  the  left  side  does 
not  constitute  variance.  Curtis  v.  Com., 
87  Va.  589,  13  S.  E.  73.  Likewise  proof 
of  the  wound  in  the  head  instead  of 
the  body  as  charged  is  immaterial. 
State  v.  Webb,  254  Mo.  414,  162  S.  W. 
622. 

Where  the  indictment  alleges  the 
death  to  have  been  caused  by  shoot- 
ing, and  describes  the  mortal  wound 
to  have  been  of  the  breadth  of  one- 
quarter  of  an  inch  and  of  a  depth  of 
four  inches,  the  proof  is  sufficient  if 
it  shows  that  death  resulted  from 
numerous  wou-nds  inflicted  by  shot  of 
small  size  fired  from  a  gun,  but  none 
of  which  were  of  the  dimensions  al- 
leged in  the  indictment.  Bradham  v. 
State,  41  Ela.  541,  26  So.  730. 

Evidence  of  Other  Mortal  Wounds 
Than  Those  Described. — Upon  such  an 
indictment  it  is  proper  to  allow  proof 
by  the  prosecution  of  wounds  which 
might  have  been  mortal,  other  than 
those  described  in  the  indictment,  if 
they  agree  with  the  latter  in  generic, 
character,  State  V.  Hoyt,  13  Minn. 
132, 
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P.  Averment  of  Death.  —  The  charge  must  contain  an  averment 
of  the  death  of  the  victim11  from  the  effects  of  the  wound,12  and  an 
averment  to  the  effect  that  the  death  resulted  from  the  act  or  omission 
of  the  defendant.13  It  has  been  held  unnecessary,  however,  to  allege 
in  terms,  that  the  victim  died  from  the  wound  inflicted.1-4  It  is  compe- 
tent to  charge  that  death  occurred  as  the  result  of  several  mortal 
wounds,  without  specifying  which  one  caused  death,  as  the  latter  might 
not  be  susceptible  of  proof,  and  the  charge  need  not  be  more  definite 
than  the  evidence  requisite  to  support  it.15 

How  Averred.— The  words? " killed  and  murdered"  or  "did  kill  and 
murder"  contained  in  the  charge  is  a  direct  averment  that  death  re- 
sulted from  the  defendant's  acts.16    These  precise  words  are  not  neces- 


11.  United  States  v.  Barber,  9 
Mackey  (D.  C.)  79,  19.  Wash.  L.  Rep. 
418;  State  v.  Hagan,  164  Mo.  654,  65 
S.  W.  249;  State  v.  Sundheimer,  93  Mo. 
311,  6  S.  W.  52. 

For  allegations  as  to  time  of  death, 
see  supra,  I,  B;  as  to  place  of  death, 
see  supra,  I,  0. 

An  indictment  for  murder  which  al- 
leges that  on  November  25,  1901,  ap- 
pellant did  kill  and  murder  J.  by  shoot- 
ing the  said  J.  in  the  side  and  body 
with  a  deadly  weapon,  from  which 
wound  said  J.  "on  the  25th  day  of 
November,  1901,  die,  against  the 
peace,"  etc.,  sufficiently  alleges  that  J. 
did  die.  Kitts  v.  State,  70  Ark.  521, 
69  S.  W.  545. 

But  in  State  v.  Hagan,  164  Mo.'  654, 
65  S.  W.  249,  the  indictment  was  held 
defective  where  it  alleged  that  of  the 
mortal  wounds  the  deceased  "then  and 
there  immediately  and  instantly  die," 
it  was  evident  that  either  the  word 
"did"  had  been  omitted  or  "die" 
was  erroneously  used  in.  place  of 
"died." 

12.  Cal  — People  v.  Lloyd,  9  Cal.  54; 
People  v.  Cox,  9  Gal  32.  Pa.— Lutz  v. 
Com.,  29  Pa.  441.  S.  0.— State  v.  Wim- 
berly,  3  McCord  190. 

A  charge  of  the  infliction  of  a  mortal 
wound  "from  which  mortal  wound  the 
said  T.  E.  W.  languished  a  short  time, 

and  then  on  the  day  of  — i , 

at    the    county    of     ,     state     of 

,    died,"   was   held    sufficient   in 

State  v.  Inlow  (Utah),  141  Pac.  530. 
In  this  case  the  court  did  not  consider 
State  v.  Keerl,  29  Mont.  508,  75  Pac. 
362,"  101  Am.  St.  Pep.  579,  as  well  de- 
cided. 

13.  D.  C— United  States  v.  Barber, 
9  Mackey  79,  19  Wash.  L.  Pep.  418. 
Ida.— State   v.   Sly,   11   Idaho   110,   80 
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Pac.  1125.  Ind.— Littell  v.  State,  133 
Ind.  577,  33  N.  E.  417;  Beehtelheimer  v. 
State,  54  Ind.  128.  Minn.— State  % 
Lowe,  66  Minn.  296,  68  N.  W.  1094. 
Mo.— State  v.  Hagan,  164  Mo.  654,  65 
S.  W.  249;  State  v.  Sundheimer,  93 
Mo.  311,  6  S.  W.  52;  State  v.  Blan,  69 
Mo.  317.  Mont.— State  v.  Keerl,  29 
Mont.  508,  75  Pac.  362,  101  Am.  St. 
Eep.  579.  Pa. — Lutz  v.  Com.',  29  Pa. 
441.  S.  C— State  v.  Wimberly,  3  Mc- 
Cord 190.  Tenn  —  Givens  v.  State,  103 
Tenn,  648,  55  S.  W.  1107.  Tex.— Ed- 
mundson  v.  State,  41  Tex.  496;  Pierce 
v.  State,  21  Tex.  App.  669,  3  S.  W. 
Ill;  Strickland  v.  State,  19  Tex.  App. 
518.  Wash.— See  State  v.  McFadden, 
48  Wash.  259,  93  Pac.  414,  14  L.  E.  A 
(N.   S.)    1140. 

14.  Strickland  v.  State,  19  Tex.  App. 
518. 

15.  State  v.  Patterson,  73  Mo.  695; 
State  v.  Edmondson,  43  Tex.  162. 

16.  Cal. — People  v.  Alviso,  55  Cal. 
230;  People  v.  Sanford,  43  Cal.  29. 
Ida.— State  ,v.  Sly,  11  Idaho  110,.  8ft 
Pac.  1125.  Ind.— Bane  v.  State,  151 
Ind.  511,  51  N.  E.  1056;  Wood  v.  State,, 
92  Ind. '269;  Meiers  v.  State,  56  Ind. 
336;  Beehtelheimer  v.  State,  54  Ind. 
128.  Kan.— State  v.  Kirby,  62  Kan. 
436,  63  Pac.  752.  Mich.— People  ». 
McArron,  121  Mich.  1,  79  N.  W  944. 
Wash.— State  v.  •  Day,  4  Wash.  104  ^ 
Pac.  984.  Wis.— Flynn  V.  State,  97  Wis. 
44,  72  N.  W.  373. 

The  words  "deprive  of  We"  are 
equivalent  to  "kill."  Walker  v.  State, 
14  Tex.  App.  609.  . 

An  indictment  for  murder  charging 
that  the  accused  did  feloniously,  wil- 
fully, maliciously,"  and  of  his  malice 
aforethought,  shoot,  kill,  and  murfe 
one  E.  Bf,  was  held  to  be  a  sufficient 
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sary,  however,  any  equivalent  words  being  sufficient.17  The  word 
"murder"  has  been  held  to  import  death,13  but  other  decisions  have 
declared  it  to  be  a  legal  conclusion  and  the  use  of  it  alone  insufficient 
to  charge  the  death  of  the  victim.19 

Q.  Averment  as  to  Sanity  of  Accused.  —  It  is  not  not  necessary 
to  charge  that  the  accused  was  of  sound  mind  and  discretion.20 

K.  Duplicity  and  Repugnancy.  '—  The  crime  may  be  alleged  to 
have  been  committed  with  several  different  kinds  of  weapons  or  pro- 
hibited means,21  by  two  or  more  different  persons  with  different  instru- 


eharge  of  the  death  of  B.  People  v. 
Sanford,  43  Cal.  29. 

A  charge  in  an  indictment  that  de- 
fendant killed  and  murdered  the  de- 
ceased by  shooting  at  and  against  him 
with  a  gun  loaded  with  powder  and 
leaden  halls  amounts  to  a  direct  charge 
that  the  deceased  died  and  that  the 
cause  of  his  death  was  defendant's 
acts  as  alleged  in  the  indictment.-  Lane 
v.  State,  151  Ind.  511,  51  N.  E.  1056. 

In  State  v.  Jahns,  61  Wash.  636, 
112  Pae.  747,  it  was  held  that  an  in- 
formation charging  that  the  accused 
did,  with  premeditated  design  to  effect 
her  death,  kill  and  murder  A.  J.  by 
beating  and  mortally  wounding,  etc., 
follows  the  language  of  the  Bern.  & 
Ball.  Code,  §2392,  denning  murder  in 
the  first  degree,  and  is  sufficient  with- 
out further  alleging  that  the  person 
died. 

An  indictment  charging  that  the  de- 
fendant did  "kill  and  murder"  the 
deceased  by  striking,  cutting,  stabbing, 
etc.,  sufficiently  charges  that  death  re- 
sulted and  that  the  cause  was  the  de- 
fendant's act.  Wood  v.  State,  92  Ind. 
269. 

17.  An  indictment  for  murder,  com- 
plete in  form  in  alleging  the  offense 
and  the  mortal  wound  inflicted,  and 
further  stating,  of  which  said  mortal 
wound  the  deceased  then  and  there  in 
the  county  named,  did  languish,  and 
languishing  did  live  until  a  date  men- 
tioned, less  than  a  year  from  the  time 
when  the  wound  was  inflicted,  upon 
'  which  last  day  the  deceased  in  the 
county  stated,  jid  die,  sufficiently  al- 
leges that  the  death  of  the  deceased 
was  caused  by  the  wound  inflicted. 
Milton  v.  State,  40  Fla.  251,  24  So.  60. 
*or  similar  cases,  see  United  States 
* .Ball,  163  U.  S.  662,  16  Sup.  Ct.  1192. 
«  U  ed.  300;  Lutz  «.   Com.,   29   Pa. 

In  State  «.  Barker,  28  Ohio  St.  583, 
11  was  held  that:     An  indictment  for 


manslaughter,  which  avers  that  defend- 
ant did  unlawfully  kill  and  slay  an- 
other, while  the  slayer  was  in  the 
commission  of  an  unlawful  act,  i.  e., 
the  act  of  using  instruments  and  drugs 
upon  the  person  of  a  woman,  with  in- 
tent to  procure  an  abortion,  without 
averring  that  death  was  occasioned  by 
the  use  of  such  instruments  or  drugs, 
is  a  sufficient  indictment  for  man- 
slaughter. 

The  word  "did  murder"  Is  unneces- 
sary, if  the  other  allegations  are  suffi- 
cient to  allege  death.  Banks  v.  State, 
24  Tex.  App.  559,  7  S.  W.  327. 

For  cases  containing  sufficient  al- 
legations of  the  death  see  the  follow- 
ing: West  v.  State,  48  Ind.  483;  State 
v.  Luke,  104  Mo.  563,  16  S.  W.  242. 

18.  Bechtelheimer  p.  State,  54  Ind. 
128;  Cordell  v.  State,  22  Ind.  1. 

19.  In  Pierce  v.  State,  21  Tex.  App. 
669;  3  S.  W.  Ill,  the  court  said:  "The 
indictment  charges  that  'Dave  Pierce 
did,  with  malice  aforethought,,  murder 
Wade  Patterson  by  shooting  him,  the 
said  Patterson  with  a  gun. '    This  court, 

'in  the  case  of  Strickland  v.  The  State, 
19  Texas  Court  of  Appeals  518,  held  a 
similar  indictment  fatally  defective 
because  it  did  not  directly  charge  that 
the  accused  'killed'  the  deceased.  That 
decision  is  conclusive  of  this  case." 
The  word  "murder,"  though  surplus- 
age, does  not  invalidate  the  indictment. 
Bocha  v.  State,  43  Tex.  Crim.  169,  63 
S.  W.  1018. 

20.  D.  C— Hill  v.  United  States,  22 
App.  Cas.  395.  Ga. — Thomas  v.  State, 
71  Ga.  44;  Dumas  v.  State,  63  Ga.  600. 
Ird. — Hubertz  v.  State,  50  Ind.  517; 
Pahnestock  P.  State,  23  Ind.  231;  Jerry 
t:  State,  1  Blaekf.  395.  Tex.— Bean  v. 
State,  17  Tex.  60. 

See  the  titles  "Indictment  and  In- 
formation;"  "Insane  Persons." 

21.  Ga.— Hall  v.  State,  133  Ga.  177, 
0,5  S.  E.  400.  Ind.  Ter.— See  Brown  v. 
United    States,    2    Ind.     Ter.     582,     52 
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ments,22  or  both  the  assault  and  the  killing,23  or  attempt  to  kill24 


S.  "W.  56.  Mo.— State  v.  Myers,  198 
Mo.  225;  94  S.  "W.  242;  State  v.  Hott- 
man,  196  Mo.  110,  94  S.  W.  237;  State 
v.  Blan,  69  Mo.  317.  N.  Y.— People  v. 
Davis,  56  N".  Y.  95.  Ohio. — Jackson  v. 
State,  39  Ohio  St.  37. 

Murder  may  be  committed  by  several 
means,  and  where  both  shooting  with 
a  pistol  and  with  a  shot-gun  may  have 
contributed'  to  produce  the  death  of 
the  deceased,  both  means  may  properly 
be  alleged  in  a  single  count  of  the 
information,  and  proof  that  death  was 
caused  by  either  will  sustain  the  charge. 
State  v.  Kirby,  62  Kan.  436,  63  Pac. 
752. 

An  indictment  charging  that  the  de- 
fendant with  a  revolver  and  some  other 
instrument,  to  the  grand  jurors  un- 
known, both  shot  cut,  struck,  and 
bruised  deceased,  thereby  inflicting 
mortal  wounds  from  which  he  instant- 
ly died,  is  not  bad  for  repugnancy  and 
does  not  charge  two  offenses.  Sutherlin 
V.   State,   148   Ind.   695,   48   1ST.   E.   246. 

Where  in  the  two  counts  of  an  in- 
dictment only  one  offense  is  charged, 
to-wit,  the  murder  of  a  named  woman 
by  an  attempt  to  produce  an  abortion 
upon  her,  and  in  the  first  count  it 
is  charged  to  have  been  committed  with 
some  instrument  to  the  grand  jurors 
unknown,  and,  in  the  second,  by  ad- 
ministering certain  drugs  to  the  grand 
juror  unknown,  the  indictment  was 
not  bad  for  duplicity.  State  v.  Bald- 
win, 79  Iowa  714,  45  N.  W.  297. 

In  Andersen  v.  United  States,  170 
U.  S.  481,  18  Sup.  Ct.  689,  42  L.  ed. 
1116,  an  indictment  charging  homicide 
by  shooting  and  drowning  was  held 
not  to  be  bad  for  duplicity. 

An  indictment  for  murder  charged 
in  one  count  that  the  offense  was  com- 
mitted with  a  knife,  and,  in  another, 
that  it  was  committed  with  a  certain 
sharp  instrument  to  the  grand  jury 
unknown.  Held  that,  although  the 
counts  were  not  in  the  alternative,  the 
indictment  evidently  charged  but  one 
offense  and  was  therefore  not  bad  on 
that  account.  State  v.  Dillon,  74  Iowa 
653,  38  N.  W.  525. 

By  "administering"  poison  or  "pro- 
curing the  same  to  be.  administered." 
Bosenbarger  v.  State,  154  Ind.  425,  56 
N.  E.  914. 

22.     Shaw  v.  State,  18  Ala.  547. 

An  indictment   as  follows:   State  of 
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Indiana,  etc.  The  grand  jury,  etc., 
charge  that  J.  P.  (and  twelve  others 
naming  them),  on,  etc.,  at,  etc.,  did 
then  and  there  wilfully,  purposely, 
feloniously,  and  of  their  malice  afore- 
thought, make  and  perpetrate  on  the 
body  of  B.  M.,  in  the  peace,  etc.,  and 
then  and  there  with  '  pistols,  guns, 
rocks  and  clubs,  which  they,  the  said 
J.  P.,  etc.,  in  their  hands  then  and 
there  had  and  held  did  wilfully,  felon- 
iously, purposely  and  of  their  malice 
aforethought,  then  and  there  strike, 
beat,  bruise,  and  wound  the  said  B.  M., 
with  intent,  etc.,  to  kill  and  murder 
her,  etc.,  was  held  not  to  be  bad  for 
duplicity.    State  v.  Parley,  14  Ind.  23. 

23.  An  indictment  charging  that  the 
defendant  did  make  an  assault  and  did 
then  and  there  kill  and  murder  a  cer- 
tain person  does  not  charge  two  of- 
fenses. People  v.  Weaver,  47  Cal.  106. 
See  also  Warner  v.  State,  114  Ind.  137, 
16  N.  E.  189;  State  v.  Began,  8  Wash. 
506,   36  Pac.  472. 

24.  An  information  charging  an  as- 
sault with  a  deadly  weapon  with  in- 
tent to  kill  does  not  charge  two  of- 
fenses. People  v.  Beam,  66  Cal.  394, 
5  Pac.  677.  See  also  State  v.  Smith, 
41  La.  Ann.  791,  6  So.  623;  State  v. 
Porney,  24  La.  Ann.  191;  Com.  v.  Clarke, 
162  Mass.  495,  39  N.  E.  280. 

In  Dawson  v.  People,  25  N.  T.  399, 
it  was  held  that  an  indictment  charg- 
ing in  the"  same  count,  an  assault  to 
have  been  committed  "with  intent  to 
do  bodily  harm"  and  also  "with  in- 
tent to  kill,"  being  offenses  against 
distinct  statutes,  was  saved  from  the 
objection  of  duplicity  by  its  not  charg- 
ing the  assault  "to  do  bodily  harm 
to  have  been  "without  justifiable  _  or 
excusable  cause."  This  qualification 
being  in  the  enacting  clause  of  the 
statute  it  seems,  should  have  been 
negatived  to  make  a  good  indictment 
under  it;  and  the  charge  of  an  intent 
to  do  bodily  harm  was  surplusage,  which 
did  not  vitiate  a  count  fully  charging 
an  offense  under  another  statute. 

An  information  for  feloniously  shoot- 
ing with  intent  to  murder  is  not  double 
by  reason  of  stating  that  the  defend- 
ant did  feloniously  make  an  assault 
with  a  dangerous  weapon.  Mate  v. 
Parker,  42  La.  Ann.  972,  8  So.  4/3. 

The  Louisiana  courts  have  decidett 
that  "a  charge  of  stabbing  with  in 
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May  be  charged,  of  the  indictment  may  set  forth  two  separate  as- 
saults.25 

The  indictment  may  vary  somewhat  in  the  description  of  the  wound,;'" 
or  it  may  charge,  the  crime  to  have  been  committed  upon  one  or 
several,27  without  rendering  the  charge  bad  for  duplicity  or  repugnancy. 
An  indictment  which  describes  but  one  mortal  wound  and  alleges  that 
deceased  died  "of  several  mortal  wounds"  is  not  bad  for  duplicity.28 
Nor  is  an  indictment  containing  repugnant  averments  insufficient  if 
one  of  them  be  unnecessary.29  At  common  law  where  the  means  by 
which  the  deceased  met  his  death  was  uncertain,  the  practice  was  to 
charge  the  death  in  separate  counts  varying  the  means  of  death,30 

tent  to  commit  murder  with  a  danger- 
ous weapon,  and  also  charging  in  the 
same  count  the  inflicting  of  a  wound 
less  than  mayhem,  is  bad  for  duplicity, 
the  offense  being  distinct  under  sections 
791,  794,  of  the  Revised  Statutes.  State 
V.  Johns,  32  La.  Ann.  812."  State  v. 
Tuggle,  127  La.  330,  53  So.  582.  But 
the  offense  of  assaulting  by  shooting  or 
with  the  intent  to  commit  the  crime 
enumerated  in  the  statute  when  em- 
braced in  one  act,  may  be  charged  con 
junctively  in  one  count.  State  v.  Bo- 
urns, 48  La.  Ann.  581,  19  So.  669. 

25.  In  State  v.  Patterson,  73  Ma 
695,  the  court  said:  "It  was  proper 
to  charge  two  assaults  in  the  same 
count,  if  this  was  in  accordance  with 
the  facts.  For  sometimes  the  murder- 
ous result  is"  only  attained  after  re- 
peated assaults,  and  is  as  much  at- 
tributable to  one  assault  as  to  another. 
3  Chitty  Crim.  Law  764,  777;  Com. 
v.  Stafford,  12  Cush.  619:  People  v. 
Davis,  56  N.  T.  100."' 

26.  There  is  no  repugnancy  in  aver- 
ments that  the  striking  and  wounding, 
were  in  the  heart,  and  that  the  mortal 
wound  so  given  was  through  the  tiody. 
State  v.  Henson,  81  Mo.  384. 

An  allegation  charging  that  the  mor- 
tal wound  was  upon  the  "head  and 
body"  is  not  fatally  repugnant.  State 
v.  Anderson,  98  Mo.  461,  11  S.  W. 
981.  ' 

_  27.  In  an  indictment  for  administer- 
ing poison,  a  count  is  not  demurrable 
for  duplicity  which  charges  that  the 
defendant  "did  administer  to,  and 
cause  to  he  administered  to  and  taken 
oy  '  three  certain  persons,  "a  large 
quantity  of  arsenic,"  etc  Ben  v.  State, 
22  Ala.  9,  58  Am.  Dec.  234.  See  La 
Beau  v.  People,  33  How.  Pr.  (N.  Y.) 
66, 

The  objection  that  two  different 
counts  in  an  indictment  charge  the  de- 
fendant with  committing    an    assault 


with  intent  to  murder  upon  different 
persons,  is  not  ground  for  demurrer, 
nor  for  arrest  of  judgment,  nor  can  it 
be  taken  advantage  of  on  writ  of 
error.  It  is  in  the  discretion  of  the 
circuit  court  to  quash  the  indictment 
for  such  a  joinder,  or  compel  the  prose- 
cution to  elect  on  which  count  the  de- 
fendant shall  be  tried.  State  v.  Fee, 
19  Wis.  562.  See  Byrne  v.  State,  12 
Wis.  519;  State  v.  Bielby,  21  Wis.  204. 
"An  information  .  .  .  which  charges 
that  the  accused  wilfully,  feloniously, 
and  of  his  malice  aforethought  . 
shot  into  and  among  a  crowd  with  in- 
tent to  kill  and  murder  some  person  or 
persons,  is  not  bad  for  duplicity." 
State  v.  Samuels,  38  La.  Ann.  457. 

28.  State  v.  Phillips,  118  Iowa  660, 
92  1ST.  W.  876. 

29.  An  indictment  charged  man- 
slaughter without  premeditated  design 
to  effect  death  and  also  charged  that 
the  killing  was  with  intent  to  effect 
death.  It  was  held  the  indictment  was 
sufficient  for  the  reason  that  it  was 
not  necessary  to  allege  intent.  State 
v.  Staples  (Minn.),  148  N.  W.  283. 

,  30.    O'Brien  v.  Queen,  2   Cox   C.   C. 

(Eng.)    122,  130. 

In  Smith  v.  Com.,  21  Gratt.  (Va.) 
809,  the  court  said:  "In  many  cases 
the  mode  of  death  is  uncertain,  while 
the  homicide  is  beyond  question.  Every 
cautious  pleader,  therefore,  will  insert 
as  many  counts  as  will  be  necessary  to 
provide  for  every  possible  contingency 
in  the  evidence.  If  the  mode  of  death 
is  uncertain,  he  may  and  ought  to 
state  it  in  different  counts,  in  every 
possible  form  to  correspond  with  the 
evidence  at  the  trial  as  to  the  mode 
of  death.  .  .  .  So  in  the  case  at  bar, 
it  being  uncertain  whether  the  homicide 
charged  in  the  indictment  was  caused 
by  exposure  or  drowning,  it  was  cer- 
tainly allowable  to  charge  both  modes 
of  death  in  different  counts,  and  proof 
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but  this  practice  is  no  longer  followed  in  some  states  where  it  is  proper 
to  charge  the  •  offense  to  have  been  committed  by  the  different  means  in 
the  same  count,31  with  the  limitation  that  the  means  alleged  must  not 
be  repugnant.32 

Where  the  crime  of  homicide  or  assault  with  intent  to  commit  mur- 
der in  the  first  degree  is  composed  of  several  different  acts,  all  may  be 
'  charged  in  the  same  count.83 

S.  Surplusage.  —  "Words  in  the  indictment  that  are  not  necessary 
or  essential  to  describe  or  charge  the  offense,  and  that  are  not  descrip- 
tive of  any  matter  necessary  to  be  proved,  and  that  may  be  dispensed 
with  without  destroying  or  materially  changing  any  essential  allegation 
in  such  indictment,  may  be  rejected  as  surplusage.34    If  in  charging 


of  either  would  be  sufficient. ' '    See  also 
Lazier  v.  Com.,  10  Gratt.   (Va.)    708. 

31.  Andersen  v.  United  States,  170 
TJ.  S.  481,  18  Sup.  Ct.  689,  42  L.  ed. 
1116  (holding  the  government  is  not 
required  to  make  the  charge  in  the 
alternative  in  separate  counts) ;  State 
v.  Hewes,  60  Kan.  765,  57  Pac.  959; 
State  v.  O'Neil,  51  Kan.  651,  33  Pac. 
287,  24  L.  E.  A.  555.  See  the  title 
"Indictment  and  Information." 

In  Alabama  it  is  provided  by  statute 
that  when  an  offense  may  be  committed 
by  different  means,  such  means  may 
be  alleged  in  the  same  count  in  the 
alternative.  King  v.  State,  137  Ala. 
47,  34  So.  683.  There  is  a  similar 
statute  in  Oregon.  State  v.  Fiester,  32 
Ore.  254,  50  Pac.  561.    See  supra,  I,  D. 

32.  State  v.  Hewes,  60  Kan.  765, 
57  Pac.  959;  State  u.  O'Neil,  51  Kan. 
651,  33  Pac.  287,  24  L.  E.  A.  555. 

It  is  permissible  to  pursue  either 
course.  Dill  v.  State,  1  Tex.  App.  278. 
See  Com.  v.  Webster,  5  Gush.  (Mass.) 
295;  and  the  title  "Indictment  and 
Information. ' ' 

33.  McCommon  v.  State  (Tenn.),  168 
S.  W.  581. 

34.  Fla.— Padgett  v.  State,  40  Pla. 
451,  24  So.  145;  Hodge  v.  State,  26 
Pla.  11,  7  So.  593.  Ind.— Bechtelheimer 
v.  State,  54  Ind.  128;  Eeed  v.  State, 
8  Ind.  200.  Ky.— Collins  v.  Com.,  24 
Ky..L.  Eep.  884,  70  S.W.  187.  La, 
State  v.  Young,  104  La.  201,  28  So. 
984;  State  v.  Smith,  41  La.  Ann.  791, 
6  So.  623.  Mo.— State  v.  Turlington, 
102  Mo.  642,  15  S.  W.  141;  State  v. 
Meyers,  99  Mo.  107,  12  S.  W.  516; 
State  v.  Seward,  42  Mo.  206.  Mont. 
State  P.  McGowan.  36  Mont.  422,  93 
Pac.  552.  Neb.— Ke'ezer  r.  State,  90 
Neb.  238,  133  N.  W.  204;  Hase  v.  State, 
74   Neb.   493,    105   N.   W.    253.      Nev. 
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State  v.  Johnson,  9  Nev.  175;  State 
v.  Harkin,  7  Nev.  377.  N.  Y.— People 
t>.  White,  22  Wend.  167.  N.  C— State 
v.  Howard,  92  N.  C.  772.  Ore.— State 
v.  Abrams,  11  Ore.  169,  8  Pac.  327, 
S.  0.— State  tf.Huggins,  12  Rich.  402. 
Tex. — Eoeha  v.  State,  43  Tex.  Crim. 
169,  63  S.  W.  1018;  Cudd  v.  State,  28 
Tex.  App.  124,  12  S.  W.  1010;  Johnson 
v.  State,  1  Tex,  App.  130.  Va.— Brown 
o.  Com.,  86  Va.  466,  10  S.  E.  745;  Lazier 
v.  Com.,  10  Gratt.  708.  Wis.— State  e. 
Pee,  19  Wis.  562.  Wyo. — Gustavensoh 
v.  State,  10  Wyo.  300,  68  Pac.  1006. 

See  the  title  "Indictment  and  In- 
formation." 

Unnecessary  Use  of  "Feloniously." 
An  indictment  for  assault  with  in- 
tent to  murder,  in  which  the  word 
"feloniously"  is  unnecessarily  used,  is 
good.     Gile  v.  People,  1  Colo.  60. 

Unnecessary  Allegation  as  to  Means. 
An  indictment  which  charges  "an  as- 
sault with  a  deadly  weapon  with  intent 
to  kill,"  does  not  fail  to  charge  the 
statutory  offense  of  "an  assault_  with 
intent  to  kill,"  merely  because  it, de- 
scribes the  means  or  instruments  of  the 
assault.     State  v.  Eigg,   10  Nev.  284. 

Averment  as  to  Manner  of  Using 
Weapon. — Where  an  indictment  for  mur- 
der in  the  charging  part  thereof  alleges 
that  "Ealph  D.  did  unlawfully,"  etc., 
"kill  and  murder,"  etc.,  and  in  an 
additional  averment  charged  that  the 
murder  was  committed  with  a  revolver 
wjiich  "he,  the  said  Ealph  D.,  held  in 
his  hand,"  such  second  charge  is  mere 
surplusage  and  may  be  rejected.  D™ce 
v.  StateT  145  Ind.  210,  41  N.  B.  796, 
44  N.  E.  188.  „     . 

Unnecessary  Use  of  "Battery.  -An 
indictment  for  an  assault  with  intent 
to  murder  is  good,  though  it  charge  an 
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the  higher  offense  the  facts  necessary  to  constitute  the  minor  offense 
are  set  forth  it  is  not  a  good  objection  to  the  indictment.35 

T.  Aveements  as  to  Degree  or  Grade  of  Offense. —  It  is  not 
necessary  that  the  degree  of  the  homicide  be  stated  in  terms,  if  the 
facts  .constituting  the  same  are  set  forth,36  even  where    the    statute 


assault  and  battery  with  intent  to  mur- 
der.   Cole  v.  State,  10  Ark.  318. 

An  indictment  charged  that  defend- 
ant made  an  assault  upon  his  wife,  and 
did  then  and  there  cut  her  with  a 
razor,  "with  felonious  intent  then  and 
there  to  kill  and  murder  her."  Held, 
as  battery  is  not  essential  to  the  crime 
charged,  the  allegation  concerning  it 
may  be  treated  as  surplusage.  State 
8.  Clark,  100  Iowa  47,  69  N.  W.  257. 
Unnecessary  Use  of  "Maliciously." 
The  fact  that  an  indictment  for  man- 
slaughter charges'  that  the  offense  was 
committed  "maliciously"  does  not 
render  the  indictment  bad  on  demurrer, 
as  the  word  "maliciously"  is  to  be 
regarded  as  surplusage,  it  being  charged 
in  the  same  sentence  that  the  offense 
was  committed  "in  a  sudden  affray." 
Coe  v.  Com.,  94  Ky.  606,  23  S.  W.  371. 
Unnecessary  Charge  as  to  Attending 
Tacts.— State  v.  Tyler,  46  La.  Ann. 
1269, 15  So.  624.  See  also  State  v.  Fos- 
ter, 136  Mo.  653,  38  S.  W.  721. 

An  indictment  charging  conspiracy 
to  inflict  punishment  and  bodily  injury 
on  a  person,  and  charging  also  his  mur- 
der, held  good  as  an  indictment  for 
murder.  State  v.  MeCoy,  61  W.  Va.  258, 
57  S.  E.  294. 

The  words  vi  et  armis  in  an  indict- 
ment are  now  superfluous,  and  especial- 
ly so  in  an  indictment  against  an  ac- 
cessory. State  v.  Duncan,  28  N.  C. 
236. 

Unnecessary  Averment  as  to  Intent. 
An  indictment  for  an  assault  "with 
intent  to  kill  and  murder,"  and  other- 
wise in  the  usual  form,  is  sufficient  as 
charging  an  assault  with  intent  to  mur- 
der—rejecting as  surplusage  the  alle- 
gation of  intent  to  kill.  Meredith  v. 
State,  40  Tex.  480. 
35.  State  v.  Perry,  44  Tex.  100. 
86.  U.  S. — Berge'mann  v.  Backer,  157 
U.  S.  655,  15  Sup.  Ct.  727,  39  L.  ed. 
845;  Davis  v.  Utah,  151  U.  S.  262,  14 
Sup.  Ct.  328,  38  L.  ed.  153.  Ala.— Noles 
«.  State,  24  Ala.  672.  Ariz.— Williams 
.«;  Ter.,  13  Ariz.,  306,  114  Pac.  556. 
CaL— People  v.  King,  27  Cal.  507,  87 
*£"  5ec-  95:  people  v.  Dolan,  9  Cal. 
«o;  People  v,  Lloyd,  9  Cal.  54;  People 


v.  Cox,  9  Cal.  32.    Ga.— Camp  v.  State, 

25  Ga.   689.     Ida.— State  v.  Ellington, 

4   Idaho   529,   43   Pac.   60.     la State 

v.  Phillips,  118  Iowa  660,  92  N.  W. 
876.  La. — State  v.  Salter,  48  La.  Ann. 
197,  19"  So.  265;  State  v.  Maxent,  10 
La.  Ann.  743.  Md.— Davis  v.  State,  39 
Md.  355.  Mich.— People  v.  Stubenroll, 
62  Mich.  329,  28  N.  W.  883;  Cargen  v. 
People,  39  Mich.  549.  Minn.— State  v. 
Lautenschlager,  22  Minn.  514;  State  v. 
Eyan,  13  Minn.  370;  State  v.  Dumphey, 
4  Minn.  438.  Mo. — State  v.  Meyers,  99 
Mo.  ,107,  12  S.  W.  516.  Nev.— State 
v.  Millain,  3  Nev.  409.  N.  H.— State 
v.  Jones,  50  N.  H.  369,  399,  9  Am. 
Eep.  242.  N".  M.— Territory  v.  O'Don- 
nell,  4  N.  M.  196,  12  Pac.  743.  V.  Y. 
People  v.  Conroy,  97  N.  Y.  62;  Kennedy 
v.  People,  39  N.  Y.  245.  N".  C— State 
v.  Ewing,127  N.  C.  555,  37  S.  E.  332. 
N.  D.— State  v.  Noah,  20  1ST.  D.  281, 
124  ST.  W.  1121.  Ohio.— Williams  v. 
State,  35  Ohio  St.  175;  Wolf  v.  State, 
19  Ohio  St.  248.  Pa.— White  V.  Com., 
6  Binn.  179,  6  Am.  Dec.  443.  Tenn. 
Williams  v.  State,  3  Heisk.  37.  Tex. 
Isbell  v.  State,  31  Tex.  138;  Wall  v. 
State,  18  Tex.  682,  70  Am.  Dee.  302; 
White  V,  State,  16  Tex.  206,  216;  Scott 
v.  State,  31  Tex.  Crim.  363,  20  S.  W, 
755;  Sharpe  v.  State,  17  Tex.  App.  486. 
Va. — Thurman  v.  Com.,  107  Va.  912,  60 
S.  E.  99;   Kibler  v.  Com.,  94  Va.  804, 

26  S.  E.  858;  Livingston  v.  Com.,  14 
Gratt.  592;  Eobertson  v.  Com.,  1  Va,. 
Dec.  851,  20  S.  E.  362;  Wicks  v.  Com., 
2  Va.  Cas.  387.  Wash.— Leschi  v.  Ter., 
1  Wash.  Ter.  13.  W.  Va.— State  v. 
Schnelle,  24  W.  Va.  767;  State  v.  Ab- 
bott, 8  W.  Va.  741.  Wis.— See  Hogan 
v.  State,  30  Wis.  428,  11  Am.  Eep 
575. 

But  see  Brannigan  v.  People,  3  Utah 
488,  24  Pac.   767. 

As  to  necessity  for  averring  delibera- 
tion in  charging  murder  in  the  fiist 
degree,  see  supra,  I,  M. 

An  indictment  which  alleges  all  tin 
requisites  that  constitute  the  offense  of 
an  assault  with  intent  to  commit  mur- 
der in  the  first  degree,  omitting  the 
words  "in  the  first  degree,"  is  good. 
Logan  ,v.  State,  2  Lea  (Tenn.)  222.    See 
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specifically  provides  that  the  degree  of  the  crime"  shall  be  alleged." 
Where  the  indictment  charges  the  offense  of  assault  with  intent  to 
commit  murder,  it  is  unnecessary  to  allege  the  •  degree  of  murder  so 
intended  to  have  been  committed.38 

The  general  rule  is39  that  an  indictment  charging  homicide  of  the 
higher  degree  will  be  sufficient  to  sustain  a  conviction  of  a  lower  de- 


also  Williams  v.  State,  3  Heisk.  (Tenn.) 
37. 

The  various  statutory  changes  in  the 
definition  of  the  crime  of  murder  have 
not  abrogated  the  common-law  counts 
in  indictments  for  that  crime,  and  an 
indictment  in  common  law  form,  stat- 
ing the  facts  constituting  the  crime 
and  charging  the  killing  to  have  been 
done  by  the  defendant  wilfully,  felon- 
iously and  with  malice  aforethought,  is 
sufficient  to  sustain  a  conviction  of 
murder  in  the  first  degree,  if  the  proof 
as  to  the  manner  of  the  commission  of 
the  crime  brings  it  within  one  of  the 
statutory  definitions.  Mass. — Com.  v. 
Desmarteau,  16  Gray  1.  Nev. — State 
v.  Millain,  3  Nev.  409.  N.  M  —  Tenorio 
v.  Ter.,  1  N.  M.  279.  N.  Y.— People 
v.  Giblin,  115  N.  Y.  196,  21  N.  E. 
1062,  4  L.  E.  A.  757.  Tex.— Wall  v. 
State,  18  Tex.  682,  70  Am.  Dec.  302; 
White  v.  State,  16  Tex.  206. 

Effect  of  Allegation  of  Degree. — The 
fact  that  the  degree  of  the  murder  is 
alleged  "does  not  make  the  indictment 
bad,"  and  such  allegation  may  be 
treated  as  surplusage.  People  v.  King, 
27  Cal.  507,  87  Am.  Dec.  951;  People 
v.  Vance,  21  Cal.  400;  People  v.  Dolan, 
9   Cal.   576. 

37.  Smith  v.  State,  50  Conn.  193. 
Where  by  statute  murder  is  divided 

into  two  degrees,  that  perpetrated  by 
any  kind  of  wilful,  deliberate  and 
premeditated  killing  being  in  the  first 
degree,  although  the  statute  provides 
that  the  degree  of  the  crime  charged 
shall  be  alleged,  murder  in  the  first 
degree  may  be  charged  either  by  adding 
to  a  common  law  indictment  for  mur- 
der an  allegation  that  it  was  murder 
of  the  first  degree,  or  by  alleging  that 
the  murder  was  committed  wilfully, 
deliberately  and  premeditatedly.  Stata 
v.  Hamlin,  47  Conn.  95,  36  Am.  Rep. 
54. 

38.  Davis  v.  State,  35  Fla.  614,  17 
So.  565.'  Compare  State  v.  Brown,  21 
Kan.  38. 

39.  IT.  S.— Davis  v.  Utah,  151  U.  S. 
262,  14  Sup.  Ct.  328,  38  L.  ed.  153; 
United  States  v.  Meagher,  37  Fed.  875. 
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Ala.— Isham  v.  State,  38  Ala.  213;  Bea- 
son  v.  State,  5  Ala.  App.  103,  59  So. 
712;  Hosey  v.  State,  5  Ala.  App.  549, 
59  So.  549.  Ark.— Thorp  v.  State,  99 
Ark.  188,  137  S.  W.  1097;  McPherson 
v.  State,  29  Ark.  225.  Colo.— Henwood 
v.  People,  54  Colo.  188,  129  Pac.  1010; 
Packer  v.  People,  8  Colo.  361,  8  Pae. 
564.  Conn. — State  v.  Dowd,  19  Conn. 
388.  Del.— State  v.  Brelawski,  84  Atl. 
950;  State  v.  Beece,  2  Boyce  434,  79 
Atl.  217;  State  v.  Eusso,  1  Boyce  538; 
77  Atl.  743;  State  v.  Blackburn,  7 
Penne.  479,  75  Atl.  536.  Fla.— Sallas 
v.  State,  61  Fla.  59,  54  So.  773;  Mc- 
Donald v.  State,  55  Pla.  134,  46  So. 
176.  Ga.— Watson  v.  State,  116  Ga. 
607,  43  S.  E.  32,  21  L.  E.  A.  (N.  S.) 
1;  Davis  v.  State,  10  Ga.  101;  Eey- 
nolds  v.  State,  1  Ga.  222;  Spence  v.' 
State,  7  Ga.  App.  825,  68  S.  E.  443. 
Idaho. — In  re  MeLeod,  23  Idaho  257, 
128  Pac.  1106,  43  L.  E.  A.  (N.  S.) 
813.  HI.— Barnett  ft  People,  54  111.  325. 
Ind.— Keeling  v.  Stafe,  107  Ind.  563, 
8  N.  E.  559;  Pierce  ft  State,  75  Ind, 
199;  .Tarrell  ft  State,  58  Ind.  293;  Car- 
rick  v.  State,  18  Ind.  409;  Dukes  ft 
State,  11  Ind.  557,  71  Am.  Dec.  370. 
la. — State  v.  Baldwin,  79  Iowa  714,  45 
N.  W.  297;  State  ft  Tweedy,  11  Iowa 
350;  State  ft  Gordon,  3  Iowa  410.  La. 
State  ft  Salter,  48  La.  Ann.  197,  19 
So.  265.  Mass.— Com.  v.  Min  Sing,  202 
Mass.  121,  88  N.  E.  918;  Com.  ft  Mc- 
Pike,  3  Cush.  181,  50  Am.  Dec.  727. 
Mich. — People  ft  Stubenvoll,  62  Mich. 
329,  28  N.  W.  883.  Minn.— State  ft 
Lessing,'16  Minn.  75.  Miss— Meyers 
ft  State,  23  So.  428;  Thomas  ft  State, 
73  Miss.  46,  19  So.  195;  Moore  ft  State, 
59  Miss.  25;  King  ft  State,  5  How, 
730.  Mo.— State  ft  O'Hearn,  237  Mo. 
206,  140  S.  W.  866;  State  ft  Bollins, 
226  Mo.  524,  126  S.  W.  478;  State  ft 
Colvin,  226  Mo.  446,  126  S.  W.  448; 
State  p.  Heath,  221  Mo.  565,  121  S.  W. 
149;  State  v.  Sundheimer,  93  Mo.  311, 
6  S.  W.  52;  Watson  v.  State,  5  Mo. 
497.  Nev.— In  re  Somers,  31  Nev.  531, 
103  Pac.  1073,  135  Am.  St.  Bep.  700, 
24  L.  E.  A.  (N.  S.)  504.  N.  T.-People  ,■ 
v.  McDonnell,  92  N.  Y.  657;  People  ft 
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Thompson,  41  N.  Y.  lj  Keefe  v.  Peo- 
ple  40  N.  Y.  348;   Lohman   v.   People, 
111  Y.  379,  49  Am.  Dec.  340;   People 
v.  Darragh,  141  App.  Div.  408,  126  N. 
Y   Supp.  522.    N.  D. — State  v.  Belyea, 
9  N  D.  353,  83  N.  W.  1.     Ohio. — Lind- 
sey  *.  State,  69  Ohio  St.  215,  69  N.  E. 
126;  Marts  v.  State,  26   Ohio   St.   162; 
Howard  v.  State,  25  Ohio  St.  399;  Wroe 
v.  State,   20   Ohio   St.   460;     Sharp    v. 
State,   19    Ohio    379.      Okla. — Jones    v. 
State,  8  Okla.  Crim.  576,  129  Pac.  446; 
Byars  v.  State,  7  Okla.  Crim.  650,  126 
Pac.  252;  Kent  v.  State,  8  Okla.  Crim. 
188,  126  Pac.  1040;  Turner  v.  State,  8 
Okla.  Crim.  11,  126  Pac.  452;   Ehea  v. 
Ter.,  3  Okla.  Crim.  230,   105  Pac.  314. 
S.  C— State  v.   Causer,   87   S.   C.   516, 
70  S.  E.  161;  State  v.  Putman,  18  S.  C. 
175,  44  Am.  Eep.  569.     Tenn. — Burnett 
i).  State,   14    Lea    439;    Eutherford    0. 
State,   11   Lea    31;    Fields   v.    State,    1 
Yerg.  156.     Tex. — Bittick   v.   State,   40 
Tex.  117;  Posey  v.  State,  32  Tex.  476; 
Gentry  v.  State  (Tex.  Crim.),  152  S.  W. 
635;  Davis  v.  State,  20  Tex.  App.  302. 
Vt.— State   v.   Averill,    85   Vt.    115,    81 
Atl.  461,  1914  B  Ann.  Cas.   1005.     Va. 
Hoback  v.  Com.,  28  Gratt.  922;  Canada 
v.  Com.,  22  Gratt.  899;  Hardy  v.  Com., 
17  Gratt.  592;   Livingston  v.   Com.,   14 
Gratt.  592.     Wash.— White   v.   Ter.,   3 
Wash.  Ter.  397,   19  Pac.   37.     W.  Va. 
State  v.  Douglass,  41   W.   Va.   537,   23 
S.  E.  724;  Ex  parte  Garrison,  36  W.  Va. 
686,  15  S.  E.  417.    Wis.— State  v.  Ham- 
mond, 35  Wis.  315. 

The  accused  when  charged  with  mur- 
der may  be  convicted  of  manslaughter. 
CaL— People  v.  Pearne,  118  Cal.  154,  50 
Pae.  376.  Ida.— In  re  McLeod,  23  Idaho 
257,  128  Pac.  1106,  43  L.  B.  A.  (N.  S.) 
813.  111.— Palmer  v.  People,  138  111. 
356,  28  N.  E.  130,  32  Am.  St.  Eep. 
146.  Ky.— Conner  v.  Com.,  13  Bush  714. 
Mich— People  v.  MeArron,  121  Mich. 
1,  79  N.  W.  944.  Miss. — Brown  v.  State, 
98  Miss.  786,  54  So.  305,  34  L.  E.  A. 
(N.  S.)  811.  Mont.— State  v.  Crean,  43 
Mont.  47,  114  Pae.  603,  1912  C  Ann. 
Cas.  424.  S.  D.— State  v.  Stumbaugh, 
28  S.  D.  50,  132  N.  W.  666.  Eng.— Eex 
ft  Greenwood,  7  Cox  C.  C.  404. 

An  indictment  sufficient  to  charge 
murder  will  sustain  a  conviction  of 
assault  to  commit  murder.  Peterson  V. 
State,  12  Tex.  App.  650. 

Likewise  the  accused  when  charged 
with  second  degree  murder  may  be 
convicted  of  manslaughter.  Del.— State 
r.  Borrelli,  1  Boyce  349,  76  Atl.  605. 
na.-Sallas  v.  State,  61   Fla.   59,   54 


So.   773.     Mont.— State  v.   Nielson    38 
Mont.  451,  100  Pac.  229. 

An  information  charging  murder  in 
the  first  degree  is  sufficient  te  sustain 
a  judgment  on  a  verdict  of  murder  in 
the  second  degree.  Fla. — Stone  v.  State, 
57  Fla.  28,  48  So.  996.  Idaho.— In  re 
McLeod,  23  Idaho  257,  128  Pac.  1106, 
43  L.  B.  A.  (N.  S.)  813.  Mont.— State 
v.  Northrup,  13  Miont.  522,  35  Pac.  228; 
Territory  v.  Sears,  2  Mont.  324.  See 
also  Territory  v.  Manton,  7  Mont.  162,  • 
14  Pac.  637.  Tex. — See  Clay  v.  State 
(Tex.  Crim.),  157  S.  W.  164. 

An  indictment  or  information  suffi- 
ciently charging  an  assault  with  intent 
to  commit  murder  in  the  first  degree 
is  sufficient  to  suppo'rt  a  conviction  for 
assault  with  intent  to  commit  murder 
in  the  second  degree.  Fla. — Pyke  v. 
State,  47  Pla.  93,  36  So.  577.  Idaho. 
Territory  v.  Evans,  2  Idaho  425.  Ind. 
Wall  v.  State,  23  Ind.  150.  See  also 
State  v.  Nichols,  8  Conn.  496;  State  v. 
Eeed,  40  Vt.  603. 

One  indicted  for  assault  with  intent 
to  murder  may  be  convicted  of  an 
aggravated  assault.  Fla. — Pittman  v. 
State,  25  Pla.  648,  6  So.  437.  la.— State 
v.  Shepard,  10  Iowa  126.  Ky. — Com. 
v.  Heath,  99  Ky.  182,  35  S.  W.  277. 
Nev. — State  v.  Eobey,  8  Nev.  312.  Utah. 
State  v.  Vance,  39  Utah  602,  119  Pac. 
309;  State  v.  McDonald,  14  Utah  173, 
46   Pac.   872. 

In  Com.  v.  Heath,  99  Ky.  182,  35 
S.  W.  277,  the  court  said:  "A  proper 
and  just  application  of  the  sound  prin- 
ciples of  law  upon  which  this  rule  is 
based,  in  our  opinion  requires  that  con- 
viction, in  cases  of  this  kind,  for  of- 
fenses of  lower  degree  than  such  as 
are  charged,  and  where  the  evidence 
fails  to  establish  guilt  of  the  offenses 
charged  should  follow,  if  at  all,  only 
in  cases  in  which  the  evidence  shows 
that  the  offenses  of  lower  degree  were 
committed  substantially  in  the  manner 
stated  or  with  the  means  or  instru- 
ments specified  in  the  indictments.  No 
one  ought  to  be  convicted  of  an  offense 
of  lower  degree  than  that  charged  in 
the  indictment  under  which  he  is  tried 
unless  the  evidence  would  justify  a 
conviction  if  he  were  prosecuted  undet 
the  same  indictment  only  for  the  lower 
degree  of  such  offense." 

Under  an  indictment  charging  mur- 
der of  a  pregnant  woman  based  upon 
the  111.  Crim.  Code,  §3,  providing  that, 
if  the  death  of  a  woman  results  from 
an   abortion,   the   person   producing   it 
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gree,  although  the  lesser  offense  be  a  misdemeanor,40  provided  its' 
averments  are  such  as  to  cover  all  the  elements  of  the  lesser  offense.41 
But  it  has  been  held  that  where  the  indictment  charges  a  killing  in 
the  commission  of  or  attempt  to  commit  a  felony,  it  will  sustain  the 
conviction  of  no  crime  except  murder  in  the  first  degree.42  And  it 
is  prejudicial  error  to  put  the  defendant  on  trial  for  murder  in  the 
first  degree  under  indictment  that  is  only  good  for  murder  in  the  sec- 
ond degree,  though  he  be  convicted  for  only  the  lesser  offense.43  But 
if  the  indictment  or  information  follows  the  statute  defining  the  crime, 
the  defendant  may  be  convicted  of  such  crime  in  any  degree.44 

U.  Averments  as  to  Accessories  and  Principals  in  Second 
Degree.  —  Where  principals  in  the  first  and  second  degree  are  punished 
alike,  no  distinction  between  them  need  be  made  in  the  indictment.45 


shall  be  guilty  of  murder,  a  conviction 
of  manslaughter  may  be  had.  Howard 
v.  People,  185  111.  552,  57  N.  E.  441. 

40.  Watson  v.  State,  116  Ga.  607, 
43  S.  E.  32,  21  L.  E.  A.  (JNT.  S.)  1; 
In  re  McLeod,  23  Idaho  257,  128  Pac. 
1106,  43  L.  E.  A.  (N.  S.)  813.  But 
see  Com.  v.  Bilderback,  2  Pars.  Eq. 
Cas.  (Pa.)  447.  Compare,  Com.  v.  Gable, 
7  Serg.  &  P.  (Pa.)  423. 

41.  Housman  v.  Com.,  33  Ky.  L. 
Eep.  311,  110  S.  W.  236;  State  v. 
Thomas,  65  N.  J.  L.  598,  48  Atl.  1007. 

An  assault  with  a  deadly  weapon  is. 
not  necessarily  included  in  the  unlaw- 
ful killing  of  a  human  being  with 
malice  aforethought.  To  warrant  a 
conviction  it  is  essential  that  the  allega- 
tions of  the  indictment  or  information 
embrace  the  offense,  or  it  must  neces- 
sarily be  included  in  the  offense  spe- 
cifically charged;  In  re  McLeod,  23 
Idaho  257,  128  Pac.  1106,  43  L.  E.  A. 
(N.  S.)  813. 

Where  an  "indictment  for  murder  or 
manslaughter  charges  an  assault  and 
battery,  or  an  assault,  the  verdict  may 
be  for  either  according  to  the  proof, 
but  under  an  indictment  for  murder 
or  manslaughter  in  the  form  permitted 
by  the  Code  of  Mississippi,  it  is  not 
allowable  to  render  a  verdict  for  an 
assault  and  battery  -  or  an  assault. 
Moore  v.  State,  59  Miss.  25.  See  State 
v.  Dargatz,  244  Mo.  218,  148  S.  W.  889; 
and  State  v.  Blaine,  64  Wash.  122,  116 
Pac.  660. 

.In  Kilkelly  v.  State,  43  Wis.  604,  it 
was  held  that  a  charge  of  an  assault 
with  intent  to  murder  will  not  warrant 
a  conviction  of  an  assault  with  intent 
to  maim  or  disfigure — the  latter  intent 
not   being   included   in   the   former. 

An    indictment    charging    voluntary 
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manslaughter  will  not  support  a  con- 
viction of  involuntary  manslaughter. 
Bruner  v.  State,  58  Ind.  159. 

42.  People  V.  Schleiman,  197  N.  Y. 
383,  90  N.  E.  950,  27  L.  E.  A.  (N.  S.) 
1075,  18  Ann.  Cas.  588.  Compare  State 
v.'  Matthews,  142  N.  C.  621,  55  S.  E. 
342. 

In  State  v.  Bertoch  (Iowa),  79  N.  W. 
378,  112  Iowa  195,  83  N.  W.  967,  it  was 
held  that  in  a  case  of  murder  by  pois- 
oning declared  by  statute  to  be  murder 
in  the  first  degree,  a  verdict  convicting 
the  defendant  of  murder  in  the  second 
degree  cannot  be  sustained. 

43.  Eedus  v.  People,  10  Colo.  208,  14 
Pac.  323;  State  v.  Knouse,  29  Iowa  118. 
See  also  State  v.  Boyle,  28.  Iowa  522; 
State  v.  MeCormiek,  27  Iowa  402;  State 
v.  Watkins,  27  Iowa  415. 

44.  Cal. — People  v.  Hyndman,  99  Cal. 
1,  33  Pac  782;  People  v.  De  La  Cour 
Soto,  63  Cal.  165;  People  v.  Murray, 
10  Cal.  309;  People  v.  Dolan,  9  Cal. 
576.  Minn.— State  v.  Eyan,  13  Minn. 
370;  Bilansky  v.  State,  3  Minn.  427. 
Miss..— Nichols  v.  State,  46  Miss.  284. 
Nev—  State  v.  Millain,  3  Neb.  409.  N.  J. 
Graves  v.  State,  45  N.  J.  L.  203. ,  Ohio. 
State  v.  Williamson,  4  Ohio  L.  J.  279. 
Ore.— O 'Kelly  v.  Ter.,  1  Ore.  51.  Pa. 
Oathcart  v.  Com.,  37  Pa.  108.  Tex, 
Peterson  v.  State,  12  Tex.  App.  650; 
Dwyer  v.  State,  12  Tex.  App.  535. 
W.  Va,— State  v.  Douglass,  41  W.  Va 
537,  23  S.  E.'  724;  State  v.  Flanagan,  2d 

45.  Lewis  v.  State,  136  Ga.  355,  <1 
S.  E.  417;  Lowe  *.  State,  125  Ga.  5o, 
53  S.  E.  1038;  Puckett  v.  Com.,  13  Ky. 
L.  Eep.  466,  17  S.  W.  335. 

See  the  title  "Accessories  and  Ac- 
complices." '  , 
If,  in  an  indictment  for  aiding  ana 
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In  law  both  wield  the  weapon,  and  in  a  joint  indictment  against  both, 
it  is  sufficient  to  aver  the  manner  of  the  killing,  without  stating  what 
particular  part  each  took  in  it.46  Under  the  practice  which  regards  an 
accessory  before  the  fact  as  a  principal,  there  is  no  variance  between 
an  indictment'  charging  defendant  as  principal,  and  evidence  which 
shows  him  to  have  been  an  accessory  before  the  fact.47 

V.  Negativing  Exceptions.  —  In  the  information  or  indictment  it 
is  only  necessary  to  negative  such  exceptions  and  provisos  mentioned 
in  the  statute  defining  the  crime  charged,  as  are  descriptive  of  the' 
offense,  without  reference  to  the  position  or  location  of  the  same  in 
the  statute.48 


abetting  a  murder,  a  venue  is  laid  to 

the  murder  itself,  and  it  is  stated  that 
the  defendants  were  then  present,  aid- 
ing and  abetting,  this  is  sufficient. 
State  v.  'Taylor,  21  Mo.  477. 

An  indictment  for  murder  charging 
in  one  count  three  defendants  as  prin 
cipals,  and  in  another  two  as  principals 
and  the  third  as  an  accessory  before 
the  fact,  was  held  to  be  no  misjoinder 
of  counts.  State  v.  Hamlin,  47  Conn. 
95,  36  Am.  Rep.  54. 

46.  Ga.— Rawlins  v.  State,  124  Ga. 
81,  52  S.  E.  1.  Ky. — Ross  v.  Parrish, 
13  Ky.  L.  Rep.  858.  Ohio. — Jones  v. 
State,  14  Ohio  C.  C.  35,  7  Ohio  C.  D. 
305.  Tex.— Williams  v.  State,  42  Tex. 
392. 

J.  D.  and  M.  Gr.  were  jointly  indicted 
for  a  felonious  assault-  upon  one  C.  H. 
The  indictment  charged  that  they  in 
and  upon  one  C.  H.  "feloniously  and 
wilfully  did  make  an  assault,  with  a 
certain  knife  of  the  length,  etc.,  which 
they  the  said  J.  D.  and  M.  G.  then 
and  there  in  their  right  hand  had  and 
held,  with  the  intent  then  and  there 
him,  the  said  C.  H.,  with  the  knife 
aforesaid,  wilfully  and  feloniously-  to 
kill,  against,"  etc.  The  indictment 
was  held  sufficient  to  sustain  a  convec- 
tion thereon,  although  the  court  criti- 
cized it  in  the  following  language: 
"The  indictment  is  legally  sufficient  to 
sustain  a  conviction,  but  a  part  of  it 
is  absurd,  and  such  precedents  ought 
not  to  be  used.  The  dignity  of  judicial 
proceedings  requires  that  the  forms  em- 
Ployed  in  the  administration  of  justice 
should  not  be  incongruous  or  untruth- 
ful on  their  face,  and  the  literature 
of  the  public  records  should  be  spared 
the  reproach  of  unnatural  statements 
When  averments  according  to  the  facts 
will  answer  the  purpose  as  well."  State 
».  Dalton,  27  Mo.  13. 


47.  State  v.  Baldwin,  79  Iowa  714, 

45  N.  W.  297. 

"In  an  indictment  for  murder,  if 
two  be  charged  as  principals,  one  as 
the  principal  perpetrator  and  the  other 
as  aiding  and  abetting,  it  is  not  mate- 
rial which  of  them  be  charged  as  prin- 
cipal in  the  first  degree,  as  having  giv- 
en the  mortal  blow.  1  Whart.  Crim. 
Law,  §129.  If,  therefore,  an  indictment 
that  A  gave  the  blow  and  B  was  pres- 
ent and  abetting,  is  sustained  by  evi- 
dence that  B  gave  the  blow  and  A 
was  present  and  abetting,  it  is  wholly 
immaterial  whether  it  is  correctly  stated 
in  the  indictment  that  either  or  both 
did  it."    State  v.  Blan,  69  Mo.  317. 

48.  Johnson  v.  People,  33  Colo.  224, 
SO  Pac.  133,  108  Am.  St.  Rep.  85.  See 
the  title  "Indictment  and  Informa- 
tion." 

Where  the  indictment  charges  the 
commission  of  the  crime  by  cutting  the 
deceased  it  need  not  be  directly  averred 
that  the  killing  was  not  done  in  a 
surgical  operation.  Merrick  v.  State, 
63  Ind.  327. 

In  an  information  or  indictment 
charging  the  crime  of  murder  committed 
in  procuring  or  attempting  to  procure 
the  miscarriage  of  a  woman  with  child, 
it  is  not  necessary  to  negative  the  ex- 
ceptions mentioned  in  the  statute  as 
matters  of  justification.  Johnson  v. 
People,  33  Colo.  224,  80  Pac.  133,  108 
Am.  St.  Rep.  85;  Beasley  v.  People,  89 
111.  571. 

But  under  the  Texas  statute  an  ,  in- 
dictment charging  murder  by  .adminis- 
tering poison  is  defective  unless  it 
negatives  the  idea  that  the  deceased 
voluntarily  and  freely  took  the  poison. 
Sanders  v.  State,  54  Tex.  Crim.  101, 
112  S.  W.  68,  22  L.  R.  A.  (N.  S.) 
243n.  Compare  Siple  v.  State,  154  Ind. 
647,  57  N.  E.  544. 
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"W.  Conclusion.  —  The  conclusion  is  an  essential  part  of  the  in- 
dictment or  information.49  It  is  immaterial  that  an  indictment  for 
murder  conclude  against  the  form  of  the  "statutes"  where  it  should 
properly  conclude  against  the  form  of  the  "statute."50  It  has  been 
said  that  if  the  averments  in  the  body  of  the  indictment  are  bad  the 
conclusion  will  not  aid  them.5* 


In  an  indictment  for  manslaughter 
in  the  second  degree,  it  is  not  neces- 
sary to  negative  that  the  killing  was 
' '  done  without  a  design  to  effect 
death."  The  reason  that  these  words 
are  in  the  statute  is  to  obviate  the 
necessity  of  alleging  such  a  design. 
State  v.  Staples  (Minn.),  148  N.  W. 
283. 

49.  State  v.  Gleason,  172  Mo.  259, 
72  S.  W.  676;  State  v.  Wade,  147  Mo. 
73,  47  S.  W.  1070;  State.*.  Meyers,  99 
Mo.  107,  12  S.  W.  516.  See  the  title 
"Indictment  and  Information." 

An  indictment  which  charges  "that 
before  the  finding  of  this  indictment 
that  A.  E.  unlawfully  and  with  malice 
aforethought  killed  W.  B.  by  shooting 
him  with  a  pistol,  against  the  peace 
and  dignity  of  the  state  of  Alabama, ' ' 
is  sufficient,  and  not  subject  to  de- 
murrer. Burton  V.  State,  141  Ala.  32, 
37  So.  435. 

In  Missouri  an  information  or  in- 
dictment for  murder  in  the  first  degree 
which  fails  to  state  in  conclusion  that 
it  is  "upon  the  oath"  of  the  prosecut- 
ing attorney  or  grand  jury  is  insuffi- 
cient. State  v.  Morgan,  196  Mo.  177, 
95  S.  W.  402;  State  «.  Minor,  193  Mo. 
597,  92  S.  W.  466;  State  v.  Dawson, 
187  Mo.  60,  85  S.  W.  526;  State  v. 
Atchley,  186  Mo.  174,  84  S.  W.  984; 
State  v.  Coleman,  186  Mo.  151,  84  S.  W. 
978,  69  L.  B.  A.  381;  State  v.  Cook  & 
Frogge,  170  Mo.  210,  70  S.  W.  483; 
State  v.  "Wade,  147  Mo.  73,  47  S.  W. 
1070.  But  an  information  or  indict- 
ment deficient  in  this  respect  is  suffi- 
cient to  charge  manslaughter.  State 
v.  Morgan,  196  Mo.  177,  95  S.  W.  402; 
State  v.  Dawson,  187  Mo.  60,  85  S.  W. 
526;  State  v.  Meyers,  99  Mo.  107,  12 
S.  W.  516. 

The  words  "contrary  to  the  form 
of  the  statute,"  etc.,  are  not  essential 
in  an  indictment  for  murder.  State 
v.  Harris,  12  Nev.  414. 

In  Chase  v.  State,  50  Wis.  510,  7 
N.  W.  376,  it  was  quaered  whether  the 
omission  of  the  usual  words  of  conclu- 
sion,  that   defendant,  in   manner   and 

ypj.  5i 


form  aforesaid,  then  and  there,  felon- 
iously, wilfully  and  with  malice  afore- 
thought "did  kill  and  murder"  is  not 
sufficient  to  sustain  a  conviction  of 
murder  in  the  first  degree  under  the 
Wisconsin  statutes.  This  case  dktin- 
gmshed  State  v.  Fee,  19  Wis.  562,  and 
criticized  Kilkelly  v.  State,  43  Wis.  604. 
An  indictment  which  fails  to  allege 
in  conclusion  that  the  defendant  killed 
and  murdered  the  deceased  is  sufficient 
to  charge  manslaughter,  and,  where 
the  defendant  was  convicted  of  man- 
slaughter, he  cannot  take  advantage  of 
the  defect,  as  he  is  not  injured  thereby. 
Territory  v.  Montoya  (N.  M.),  125  Pac. 
622. 

50.  Michael  v.  State,  40  Fla.  265,  23 
So.   944. 

51.  D.  C. — United  States  ■».  Barber, 
9  Mackey  79,  19  Wash.  L.  Eep.  418. 
La. — State  v.  Kennedy,  8  Eob.  590. 
Mont.— State  v.  Keerl,  29  Mont.  508, 
75  Pac.  362,  101  Am.  St.  Eep.  579. 

See  also  Hagan  v.  State,  10  Ohio  St 
459;  and  the  title  "Indictment  and  In- 
formation." 

In  State  v.  Northrup,  13  Mont.  522, 
539,  35  Pac  228,  the  court  said:  "These 
words  are  the  mere  conclusion  drawn 
from  the  preceding  averments.  If  the 
averments  are  bad,  the  conclusion  will 
not  aid  them;  if  they  are  good,  and 
sufficiently  describe  the  crime  as  the 
law  requires,  by  proper  averments,  the 
formal  concluding  words  are  immate- 
rial. At  common  law  the  concluding 
words,  formally  charging  the  defendant 
with  murder,  were  necessary  in  order 
to  distinguish  an  indictment  for  mur- 
der from  an  indictment  for  manslaugh- 
ter. -If  the  term  'murder'  were^  omit- 
ted from  the  conclusion  of  the  indict- 
ment the  defendant  could  only  be  con- 
victed of  manslaughter.  (3  Chitty  a 
Criminal  Law,  737;  Pouts  v.  State,  8 
Ohio  St.  119,  120). 

'The  reasons  for  the  technical  con- 
clusion of  indictments  for  murder  at 
common  law  all  disappear  under  stat- 
utes defining  the  degrees  qt  the  crime, 
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II.  QUESTIONS  FOR  COURT  AND  JURY.  —  A.  Corpus  Delicti. 
'Where  there  is  any  evidence,  direct  or  circumstantial,  to  establish  the 
corpus  delicti,  its  sufficiency  is  for  the  jury.52 

Homicide  or  Suicide. —  It  is  a  question  for  the  jury  whether  deceased 
intentionally  took  his  own  life,  and  if  so,  whether  defendant  contributed 
to  the  act.63 

B.  Question  of  Guilt.  —  1.  Generally.  —  The  general  question  of 
guilt  or  innocence  is  one  for  the  jury.54  But  the  court  may  instruct 
that  if  they  believe  certain  evidence,  then  they  must  find  the  defendant 
not  guilty.55 

The  identity  of  the  assailant    is  for  the  jury  to  determine.56 


and  providing  that  the  jury  shall  desig- 
nate the  degree  in  their  verdict." 

Where  the  purpose  to  kill  is  not 
averred  by  way  of  description  of  the 
offense,  the  omission  cannot  be  aided  by 
the  ordinary  formal  conclusion  of  the 
indictment,  which  avers  that  "so"  the 
jurors  do  find  and  say  that  the  accused 
"did  in  manner  and  form  aforesaid 
feloniously,  purposely,  and  of  his  delib- 
erate and  premeditated  malice  kill  and 
murder"  the  deceased.  Such  allega- 
tion being  nothing  more  than  a  legal 
conclusion  arising  from  facts  previously 
stated,  cannot  cure  any  defects  in  the 
premises  on  which  it  assumes  to  be 
predicated.  Schaffer  v.  State,  22  Neb. 
.  557,  35  N.  W.  384,  3  Am.  St.  Eep.  274. 

52.  V.  S.— Perovieh  v.  United  States, 
205  XT.  S.  86,  27  Sup.  Ct.  456,  51  L.  ed. 
722.  Ala.— Vaughn  v.  State,  130  Ala. 
18,  30  So.  669.  Ind.  Ter.— Leftridge  v. 
United  States,  6  Ind.  Ter.  305,  97  S.  W. 

.  1018.  Ky.— Levering  v.  Com.,  132  Ky. 
666,  117  S.  W.  253,  136  Am.  St.  Eep. 
192;  Johnson  v.  Com.,  81  Ky.  325.  Mo. 
See  State  v.  Wooley,  215  Mo.  620,  115 
S.  W.  417. 

'  See  the  title  "Province  of  Judge  and 
Jury." 

53.  McMahan  v.  State,  168  Ala.  70, 

53  So.  89. 

54.  Ala— Pope  v.  State,  66  So.  25; 
;  Bichardson  v.  State,  133  Ala.  78,  32  So. 
.  ,249;  Washington  v.  State,  125  Ala.  40, 

28  So.  78.  Cal.— People  v.  Fossetti,  7 
Cal.  App.  629,  95  Pac.  384.  N.  Y.— Peo- 
ple v.  Wennerholm,  166  N.  Y:  567,  60 
»■  E.  259;  People  v.  Fitzsimmons,  34 
«•  Y.  Supp.  1102.  N.  C^State  v. 
Adams,  136  N.  C.  617,  48  S.  E.  589; 
VrJ'  Wileox>  132  N.  C.  1120,  44  S. 
nil  ,  0!jla.— Lawson  v.  Territory,  8 
*»■  !.  56  Pac.  698.  Pa.— Abernethy 
*•  Com.,  101  pa.  322;  Green  v.  Com.,  83 
fa.  75.    Vt.-State  v,  Carr?  53  Vt.  37. 


See  generally  , the  title  "Province  of 
Judge  and  Jury." 

In  People  v.  Hubert,  251  111.  514,  521, 
96  N.  B.  294,  the  court  said:  "An- 
other instruction  told  the  jury  that 
they  had  nothing  to  do  with  and  should 
not  consider  the  punishment  the  defend- 
ant might  receive  if  found  guilty;  that 
the  question  they  had  to  determine  was 
simply  one  of  fact,  and  was  to  deter- 
mine as  to  the  guilt  or  innocence  of 
the  defendant  and,  nothing  else.  The 
instruction  is  inaccurate;  for  the  jury 
are  judges  of  the  law  as  well  as  tho 
facts,  and  the  question  of  the  guilt  or 
innocence  of  the  defendant  is  one  of 
mixed  law  and  fact.  The  object  of 
asking  such  an  instruction  is  not  ap- 
parent and  it  should  not  have  been 
given. ' ' 

55.  See  generally  the  title  "In- 
structions." 

"On  a  trial  under  an  indictment  for 
murder,  where  the  uncontradicted  evi- 
dence is  that  the  defendant  was  with- 
out fault  in  bringing  on  the  difficulty, 
and  that  he  retreated  in  the  face  of 
apparent  peril,  a  charge  which  in- 
structs the  jury  "if  they  believe  the 
evidence  in  the  ease,  the  defendant  was 
free  from  fault  in  bringing  on  the  diffi- 
culty," should  be  given  at  the  request 
of  the  defendant.  Washington  v.  State, 
125  Ala.  40,  28  So.  78. 

56.  la. — State  v.  Eanken,  150  Iowa 
701,  130  N.  W.  732;  State  v.  Johnson, 
72  Iowa  393,  34  N.  W.  177.  N.  O. 
State  v.  Lilliston,  141  N.  C.  857,  54  S. 
E.  427,  115  Am.  St.  Eep.  705.  Pa. 
Com.  v.  Eonello,  242  Pa.  381,  89  Atl. 
553.  Tex. — Oates  v.  State,  50  Tex.  Crim. 
39,  95  S.  W.  105.  Wash.— State  v.  Will- 
iams, 36  Wash.  143,  78  Pac.  780.  _ 

In  a  prosecution  for  assault  with  in- 
tent to  murder,  in  which  the  prosecut- 
ing   witness   positively    identifies    the 


640 


HOMICIDE 


2.  Criminal  Negligence.  —  Whether  the  aet  which  resulted  in  the 
death  of  a  person  was  an  aet  of  criminal  negligence  is  a  question  for 
the  jury.57 

C.  Means  oe  Manner.  —  1.  Generally.  —  To  the  jury  is  given  the 
power  to  ascertain  the  manner  of  and  means  employed  in  the  commis- 
sion of  the  crime,58  and  whether  such  means  were  likely  to  produce 
death.59 

2.  Deadly  Character  of  Weapons.  —  Where  the  weapon  and  the 
manner  of  its  use  are  of  such  character  that  but  one  conclusion  can 
be  drawn,  the  question  whether  or  not  the  weapon  is  deadly  is  one  of 
law ;  but  where  if  may  or  may  not  be  likely  to  produce  fatal  results 
according  to  the  manner  of  its  use  or  the  portion  of  the  body  upon 
which  it  is  used,  its  character  is  a  question  of  fact60  to  be  determined 


prisoner  as  the  person  who  shot  him, 
the  question  of  identity  was  for  the 
jury,  although  the  prosecuting  witness 
Stated  shortly  after  the  shooting,  upon 
accusing  the  prisoner,  who  thereupon 
became  angry,  that  he  might  have  been 
mistaken  as  it  was  dark.  State  v.  "Will- 
iams, 36  Wash.  143,  78  Pac.  780. 

57.  XJ.  S.— State  v.  Taylor,  5  Mc- 
Lean 242,  28  -Fed.  Cas.  No.  16,441.  Cal. 
People  v.  Kilvington,  104  Cal.  86,  37 
Pac.  799,.  43  Am.  St.  Eep.  73.  Fla. 
Hampton  v.  State,  50  Fla.  55,  39  So. 
421. 

On  an  indictment  of  an  engineer  for 
involuntary  manslaughter  for  running 
over  a  person  on  the  track,  it  was  held 
in  Com.  v.  Kuhn,  1  Pittsb.  (Pa.)  13, 
that  the  questions  what  is  carelessness, 
and  what  is  due  care  are  questions  of 
fact  for  the  jury. 

In  a  prosecution  for  death  by  the  neg- 
ligent and  reckless  management  of  a 
boat,  it  is  a  question  for  the  jury  to 
determine  whether  the  deceased  met 
his  death  by  the  gross  carelessness  of 
the  defendant  in  managing  the  boat, 
or  in  taking  on  board  a  too  large 
number  of  passengers.  Queen  v.  "Will- 
iamson, 1  Cox  C.  C.  (Eng.)  97.  See 
Com.  v.  Bilderbaek,  2  Pars.  Sel.  Eq.  Cas. 
(Pa.)  447. 

The  court  in  instructing  the  jury  as 
to  manslaughter  by  culpable  negligence1 
is  not  bound  to  incorporate  in  his  in- 
struction the  words  "culpable  negli- 
gence." It  is  sufficient  if  he  tell  the 
jury  what  facts  amount  to  such  negli- 
gence. State  v.  Haines,  160  Mo.  555, 
61  S.  "W.  621. 

58.  Ky.— Levering  v.  Com.,  132  Ky. 
666,  117  S.  "W.  253,  136  Am.  St.  Eep. 
192.    Mich.— People    v.    Hossler,     135 

Vol.  XI 


Mich.  384,  97  N.  W.  754.    N.  C-State 
v.  Sparks,  94  N.  C.  865. 

59.  People  v.  McPadden,  65  Cal.  445, 
4  Pac.  421;  Thompson  v.  State,  34  Tex. 
Crim.  135,  29  S.  W.  789. 

Whether  chloroform  is  a  poison  is  a 
question  for  the  jury.  State  v.  Wells, 
61  Iowa  629,  17  N.  W.  90,  47  Am.  Eep. 
822. 

Identity  of  Instrument. — The  ques- 
tion as  to  the  identity  of  the  instru- 
ment used  in  the  commission  of  the 
crime  is  for  the  jury.  Ala. — Vaughn  v. 
State,  130  Ala.  18,  30  So.  699.  Ore. 
State  v.  Chee  Gong,  ,17  Ore.  635,  21 
Pac.  882.  Pa. — Com.  v.  Karamarkovic, 
218  Pa.  405,  67  Atl.  650. 

60.  U.  S.— United  States  v.  Will- 
iams, 6  Sawy.  244,  2  Fed.  61;  United 
States  V.  Small,  2  Curt.  241,  27  Fed. 
Cas.  No.  16,314.  Ala.— Tribble  v.  State, 
145  Ala.  23,  40  So.  938;  Thomas  v. 
State,  103  Ala.  18,  16  So.  4;  Sylvester 
v.  State,  71  Ala.  17.  Cal.— People  v. 
MeFadden,  65  Cal.  445,  4  Pac.  421.  Fla. 
Blige  v.  State,  20  Fla.  742,  51  Am.  Eep. 
628.  •  Ga. — Meriwethnr  v.  State,  104  Ga. 
500,  30  S.  E.  806.  Ky.— Carter  v.  Com-, 
131  Ky.  240,  111  S.  W.  1186;  Com.  v. 
Duncan,  91  Kv.  592,  16  S.  W.  530;  Com. 
r.  Barnes,  13  Ky.  L.  Eep.  163,  16  S.  W. 
457.  Mass. — Com.  v.  Drew,  4  Mass.  891. 
Miss.— Eichardson  v.  State,  28  So.  817; 
Saffold  v.  State,  76  Miss.  258,  24  So. 
314.  Mo.— State  v,  Clancy,  225  Mo. 
654,  125  S.  W.  458;  State  V.  Harris,  209 
Mo.  423,  108  S.  W.  28;  State  v.  Buck, 
194  Mo.  416,  92  S.  W.  706;  State  v. 
Harper,  69  Mo.  425;  State  v.  Nueslem, 
25  Mo.  111.  Neb.— Krehnavy  v.  Mate, 
43  Neb.  337,  61  N.  W.  628.  ^ev.-State 
r,  Levigne,  17  Nev.  435,  30  Pae  1084, 
State  v,  Davis,  14  Nev.  407;  State  *, 


HOMICIDE 


641 


by  the  jury.    The  question  whether  pistols,61  knives,62  clubs,63  axes,04 


Rigg,  10  Nev.  284.  N.  C. — State  v. 
Archbell,  139  N.  C.  537,  51  S.  B.  801; 
State  v.  Sinclair,  120  N.  C.  603,  27  S. 
E.  77;  State  v.  Speaks,  94  N.  C.  865; 
State  v.  West,  51  N.  0.  505;  State  v. 
Collins,  30  N.  C.  407;  State  v.  Craton, 
2«  ST.  C.  164.  Ore. — State  v.  Godfrey, 
17  Ore.  300,  20  Pac.  625,  11  Am.  St. 
Eep.  830.  Tex. — Girtman  v.  State  (Tex. 
dim.),  164  S.  W.  1008;  Henry  v.  State, 
38  Tex.  Crim.  306,  42  S.  W.  559;  Skid- 
more  v.  State,  43  Tex.  93;  Sheffield  v. 
State,  1  Tex.  App.  640. 

In  State  v.  Belfiglio,  232  Mo.  235, 
134  S.  W.  508,  Brown  J.  in  delivering 
the  opinion  of  the  court  said:  "The 
complaint  that  the  trial  court  ought  to 
have  submitted  to  the  jury  the  issue 
of  whether  or  not  the  screw-driver  with 
which  the  fatal  wound  was  inflicted  was 
a  deadly  weapon  presents  a  more  diffi- 
cult problem.  "Whenever  a  mortal 
wound  is  inflicted  with  any  weapon 
other  than  a  gun,  pistol,  large  knife 
or  some  other  instrument  generally 
known  and  classified  as  a  deadly 
weapon,  it  is  usually  necessary  for  the 
court  to  submit  to  the  jury,  for  its  de- 
termination, the  issue  of  whether  or 
not  the  weapon  used  was  of  a  deadly 
nature.  (State  v.  Clancy,  225  Mo.  654; 
State  v.  Harris,  209  Mo.  423).  How- 
,  ever,  in  a  case  like  the  one  at  bar 
where  the  weapon  used  was  of  such  a 
nature  that  defendant  was  able  to 
drive  it  through  the  skull  of  an  adult 
with  one  hand,  at  a  single  blow,  and 
where  the  weapon  was  introduced  at 
the  trial,  but  no  description  of  it  pre- 
served in  the  evidence  whereby  this 
court  may  know  its  size,  length, 
weight  or  whether  sharp  or  blunt  at 
the  point,  we  will  assume  that  the 
learned  trial  judge  did  not  err  in  tell- 
ing the  jury  as  a  matter  of  law  that 
it  was  a  deadly  weapon." 

'The  character  of  the  weapon  used, 
Whether  deadly  or  otherwise,  is  in  most 
cases  a  question  for  the  jury  to  be  de- 
termined from  its  description  by  wit- 
nesses, the  nature  of  the  wound  in- 
flicted with,  it,  the  opinion  of  experts, 
and  other  circumstances  in  evidence." 
Sylvester  v.  State,  71  Ala.  17. 

wlere  the  deadly  character  of  the 
weapon  depends  upon  the  manner  of 
«s  use  and  the  portion  of  the  body 
uP<m  which  it  is  used,   it  becomes   a 


question  of  law  and  fact  which  the 
jury  must  determine  under  proper  in- 
structions. People  v,  Valliere,  123  Oal. 
576,  56  Pac.  433;  People  v.  Puqua,  58 
Gal.  245. 

61.  U.  S.— United  States  v.  Williams, 
6  Sawy.  244,  2  Fed.  61.  Ala.— Kennedy 
v.  State;  85.  Ala.  326,  5  So.  300.  Ind. 
Keesier  v.  State,  154  Ind.  242,  56  N.  E. 
232.  la.— State  v.  Sterrett,  80  Iowa 
609,  45  N.  W.  401,  22  calibre  pistol. 
Ky. — Ewing  v.  Com.,  33  Ky.  L.  Eep. 
749,  111  S.  W.  352.  Nev.— State  v. 
Levigne,  17  Nev.  435,  30  Pac.  1081. 
N.  M. — Territory  v.  Watson,  12  N.  M 
419,  78  Pac.  504.  N.  Y.— People  v 
Carlton,  115  N.  Y.  618,  22  N.  E.  257. 
N.  C— State  v.  Byrd,  121  N.  C.  684,  28 
S.  E.  353;  State  v.  Swann,  65  N.  C. 
330.  Tex. — McLin  v.  State,  48  Tex. 
Crim.  549,  90  S.  W.  1107;  Pace  v.  State 
(Tex.  Crim.),  79  S.  W.  531;  Dockland 
v.  State,  45  Tex.  Crim.  87,  73  S.  W. 
1054;  Austin  v.  State  (Tex.  Crim.),  47 
S.  W.  371. 

62.  Ala. — Ex  parte  Nettles,  58  Ala. 
268.  Del.— See  State  v.  Warren,  1 
Marv.  487,  41  Atl.  190.  Ky.— Com.  v. 
Branham,  8  BusH  387.  Miss. — Spradley 
v.  State,  80  Miss.  82,  31  So.  534,  blade 
of  scythe.  Tex. — Baker  v.  State  (Tex. 
Crim.),  81  S.  W.  1215. 

But  submitting  to  the  jury  the  ques- 
tion whether  or  not  a  knife  is  a  deadly 
weapon  is  not  reversible  error.  People 
v.  Leyba,  74  Cal.  407,  16  Pac.  200; 
State  v.  Collins,  30  N.  C.  407. 

63.  Ala. — McKee  v.  State,  82  Ala. 
32,  2  So.  451,  hand  spike.  111. — Hamil- 
ton v.  People,  113  111.  34,  55  Am.  Bep. 
396  (hoe);  McNary  v.  People,  32  111. 
App.  58.     Ky. — Evans  v.  Com.,  11  Ky. 

D.  Eep.  551,  12  S.  W.  767,  pitchfork. 
Mich. — People  v.  Comstock,  49  Mich. 
330,  13  N.  W.  617.  N.  C— State  v. 
Sinclair,  120  N.  C.  '603,  27  S.  E.  77; 
State  v.  Phillips,  104  N.  C.  786,  10   S. 

E.  463;  State  v.  West,  51  N;  C.  505.  Pa. 
Killer  v.  Com.,  124  Pa.  92,  16  Atl.  495, 
iron  sash  weight.  Tex. — Henry  v.  State 
(Tex.  Crim.),  49  S.  W.  96;  Stevens  V. 
State,  27  Tex.  App.  461,  11  S.  W.  459; 
Easberry  v.  State,  1  Tex.  App.  664 
(pestle  the  size  of  a  man's  wrist). 

Compare  State  v.  Davis,  14  Nev.  407. 

64.  la. — State  v.  Ostrander,  18  Iowa 
435;  Dollarhide  v.  United  States,  Mor- 
ris 233,  39  Am.  Dec.  460.    Ky. — But  see 
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sledge  hammers,85  bricks,60  pieces  of  gas  pipe,"  or  a  stone  weighing 
two  pounds  used  as  a  missile,68  are  deadly  weapons  is  generally 
a  question  of  law  to  be  determined  by  the  court,  but  under  special 
circumstances  this  may  become  a  question  of  fact  to  be  determined 
by  the  jury.69 

The  deadly  character,  however,  of  a  pocket  knife,70  black  snake 
whip,71  small  stone,72  chair,73  brickbat,74  or  other  weapons  designated 
in  the  note  below,75  is  for  the  jury. 


Wilson  ft  Com.,  3  Bush  105.  N.  C. 
State  ft  Shields,  110  N.  C.  497,  14  S. 
E.  779. 

65.  Philpot  ft  Com.,  86  Ky.  595,  6 
S.  W.  455. 

66.  State  ft  Sims,  80  Miss.  381,  31 
So.  907. 

67.  State  ft  Diumm,  156  Mo.  216,  56 
S.  W.  1086.  But  see  Danforth  ft  State, 
44  Tex.  Grim.  105,  69  S.  W.  159. 

68.  State  ft  Speaks,  94  N.  C.  865. 
Compare  Triable'  ft  State,  145  Ala.  23„ 
40  So.  938. 

69.  Shotgun  used  to  frighten  only. 
Yzaguirre  ft  State,  48  Tex.  Crim.  514, 
85  S.  W.  14;  Angel  ft  State,  45  Tex. 
Crim.  135,  74  S.  W.  553. 

Gun  used  to  strike  with.  Shadle  ft 
State,  34  Tex.  572;  Pierce  ft  State,  21 
Tex.  App.  540,  1  S.  W.  463. 

Pistol  fired  within  forty  feet.  Maz- 
zotte  ft  Ter.,  8  Ariz.  270,  71  Pae.  911. 

Pistol  Used  As  Bludgeon. — Com.  ft 
Tarnell,  24  Ky.  L.  Eep.  144,  68  S.  W. 
136;  Smallwood  ft  Com.,  17  Ky.  L.  Bep. 
1134,  33  S.  W.  822;  Eiggs  ft  Com.,  17 
Ky.  L.  Bep.  1015,  33  S.  W.  413;  State 
ft  Franklin,  36  Tex.  155;  Hardin  ft 
State,  47  Tex.  Crim.  493,  84  S.  W.  591; 
Ballard  ft  State  (Tex.  App.),  13  S.  W. 
674;  Key  ft  State,  12  Tex.  App.  506. 

A  stick  not  so  large  that  it  may  be 
said  as  a  matter  of  law  to  be  a  deadly 
weapon.  Ala. — Allen  ft  State,  148  Ala. 
588,  42  So.  1006.  la.— State  ft  Brown, 
67  Iowa  289,  25  N.  W.  248.  Mass. 
Com.  ft  Drew,  4  Mass.  391.  Mo.— State 
ft  Nueslein,  25  Mo.  111.  N.  C— State 
ft  Jarrott,  23  N.  C.  76.  Tex.— Wash- 
ington ft  State,  53  Tex.  Crim.  480, 
110  S.  W.  751,  126  Am.  St.  Bep.  800; 
Fitch  ft  State,  37  Tex.  Crim.  500,  36 
S.  W.  584;  Wilson  ft  State,  15  Tex. 
App.  150. 

70.  Ala.— Benjamin  ft  State,  148 
Ala.  671,  41  So.  739;  Tribble  ft  State, 
145  Ala.  23,  40  So.  938;  Webb  ft  State, 
100  Ala.-  47,  14  So.  865;  Sylvester  v 
State,  71  Ala.  17.  Cal.— People  ft  Val- 
liere,  123  Cal.  576,  56  Pac.  433.  Miss. 
Bichardson  ft  State,  28  So.  817;  Saffold 
Vol,  XI 


ft  State,  76  Miss.  258,  24  So.  314  (un- 
opened knife).  Mo.— State  ft  Buck,  194 
Mo.  416,  92  S.  W.  706;  State  v.  Harper, 
69  Mo.  425.  Tex.— Price  v.  State,  60 
Tex.  Crim.  91,  131  S.  W.  319;  Hender- 
son ft  State,  55  'Tex.  Crim.  170,  115  S. 
W.  588;  Angel  ft  State,  45  Tex.  Crim. 
135,  74  S.  W.  553;  Parks  v.  State  (Tex. 
App.),  15  S.  W.  174.  Wash.— State  «. 
Anderson,  30  Wash.  14,  70  Pac.  104. 

71.  Coleman  ft  State,  49  Tex.  Crim. 
82,  90  S.  W.  499. 

72.  Ala.— Tribble  ft  State,  145  Ala. 
23,  40  So.  938  (rock  three  or  four  pounds 
thrown  five  or  six  steps).  Ky. — Coin. 
ft  Duncan,  91  Ky.  592,  16  S.  W.  530; 
Mc Williams  ft  Com.,  18  Ky.  L.  Eep.  92, 
35  S.  W.  538.  Mo.— State  v.  Shipley, 
174  Mo.  512,  74  S.  W.  612.  Tex.— Hon- 
eywell ft  State,  40  Tex.  Crim.  199,  49 
S.  W.  586. 

73.  Thomas  ft  State,  103  Ala.  18,  16 
So.  4;  Kouns  ft  State,  3  Tex.  App.  13. 

74.  Hopkins  ft  United  States,  4  App. 
Cas.  (D.  C.)  430:  State  ft  Harper,  69 
Mo.  425. 

75.  Ala.— Allen  ft  State,  148  Ala. 
588,  42  So.  1006;  Turner  ft  State  (Ala. 
App.),  65  So.  719  (walking  s.tick). 
See  also  Tribble  ft  State,  145  Ala.  23, 
40  So.  938,. piece  of  timber.  Cal— Peo- 
ple ft  Valliere,  123  Cal.  576,  56  Pac. 
433,  stocking  filled  with  salt  and  plas- 
ter, la.— State  ft  Brown,  67  Iowa  289, 
25  N.  W.  248,  piece  of  wood  three 
inches  wide  and  one  inch  thick.  Ky. 
Carter  ft  Com.,  131  Ky.  240,  114  S.  W. 
1186  (iron  pipe');  Woodson  v.  Com.,  14 
Ky.  L.  Bep.  797,  21  S.  W.  584  (iron 
poker).  Mo.— State  ft  Clancy,  225  Mo. 
654,  125  S.  W.  458  ("bevo"  bottle, 
without  description  or  saying  whether 
full  or  empty) ;  State  ft  Buck,  194  Mo. 
416,  92  S.  W.  706,  5  Am.  &  Ehg.  Am. 
Cas.  976  (quart  beer  bottle).  N.  a 
State  ft  Jarrott,  23  N.  C.  76,  cane.  Tex. 
Washington  ft  State,  56  Tex.  Crim.  195, 
119  S.  W.  689  (stick  two  and  a  hair 
feet  long);  Crow  ft  State,  55  Tex.  Crim 
200,  116  S.  W.  52,  21  L.  B.  A.  (U) 
497    (baseball  bat);   Logan  ft  State 
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D.  Intent  and  Motive.  —  The  existence  of  the  intent  with  which 
the  crime  is  alleged  to  have  been  committed  is  a  question  for  the  jury.70 
The  jury  in  a  homicide  case  are  the  sole  judges  of  the  fact  of  the 
existence  of  a  motive  on  the  part  of  the  accused,  and  may  infer  a 
motive  from  the  commission  of  the  crime.77 


(Tex.  Crim.),  53  S.  "W.  694;  Ballard  v. 
State  (Tex.  App.),  13  S.  W.  674  (brass 
knuckles);  Sheffield  v.  State,  1  Tex. 
App.  640  (pair  of  shears  about  six 
inches  long,  one  point  broken).  Wash. 
State  v.  Anderson,  30  Wash.  14,  70  Pac. 
104,  cigar  cutter. 

76.    U.  S  —  State  v.  Gosnell,  74  Fed. 
734.    Ala. — Eatman  v.   State,   139   Ala. 
.67,  36  So,  16;  Dixon  v.  State,  128  Ala. 
54,  29  So.  623.     Cal. — People  v.  Land- 
man, 103  Cal.  577,  37  Pac.  518;  People 
v.  Mize,  80  Cal.  41,  22  Pac.  80;  People 
f.  Kafoury,  16  Cal.  App.  718,  117  Pac. 
938;  People  v.  Heart,  1  Cal.  App.  166, 
81  Pac.  1018.     Colo. — Young  v.  People, 
47  Colo.  352,  107  Pac.  274;   Horton  v. 
People,  47  Colo.  252,  107  Pac.  257;  Hill 
v.  People,   1   Colo.   436.     Ga.— Delk  v. 
State,  135  Ga.  312,  69  S.  E.  541,  1912 
'A  Ann.  Cas.  263n;  Westbrook  v.  State, 
133  Ga.  578,  66  S.  E.  788,  26  L.  E.  A. 
(N.  S.)  591;  Baldwin  v.  State,  120  Ga. 
188,  47  S.  E.  558;  Gallery  v.  State,  92 
Ga.  463,  17  S.  E.  863;  Lyman  v.  State, 
89  Ga.  337,  15  S.  E.  467.     Ind.— Kun- 
kle  v.  State,  32  Ind.  220.    Ky.— Rogers 
v.  Com.,  96  Ky.  24,  27  S.  W.  813 ;  Wrist 
v.  Com.,  33  Ky.  L.  Bep.  718,  110  S.  W. 
849.  Mo.— State  v.  Hyde,  234  Mo.  200, 
136  S.  W.  316,  1912  D  Ann.  Cas.  191; 
State-  v.  Buck,  194  Mo.  416,  92   S.  W. 
706;  State  v.  Lane,  158  Mo.  572,  59  S. 
W.  965.    Neb.— Kennison   v.    State,    80 
Neb.  688,  115  N".  W.  289;  Ward  v.  State, 
58  Neb.  719,  79  N".  W.  725.    N.  Y.— Peo- 
ple v.  C'hiaro,  200  N.  Y.  316,  93  N.  E. 
931.  IT.  Y.— People  v.  Zachello,  168  N. 
Y  35,  60  N.  E.  1051;  People  v.  John- 
son, 139  N.  Y.  358,  34  N.  E.  920;  Peo- 
ple v.  Mills,  3  N.  Y.  Crim.  184;  People 
*.  Campbell,  1  Edm.  Sel.  Cas.  307.  N.  C. 
State  v.  Kale,  124  ST.  C.  816,  32  S.  E. 
892.    Ohio.— Beaudien  *.  State,  8  Ohio 
St.  634.    Pa.— Com.  v.  Chapler,  228  Pa. 
630,  77  Atl.  1013,  34  L.  B.  A.   (N.  S.) 
ti;  Abernethy  v.   Com.,   101   Pa.    322. 
S.  Dr-fltate  v.  Shanley,  20   S.  D.   IS, 
104  N.  W.  522.     Tex.— Price  v.  State, 
60  Tex.  Crim.  91,  131  S.  W.  319;  Gray 
«.  State,  55  Tex.  Crim.  90,  114  S.  W. 
635,  22  L.  E.  A.  (N.  S.)  513n;  Thomp- 
son v.  State,  24  Tex.  App.  383,  6  S.  W. 
296.    See  Fitch  v.  State,  37  Tex.  Crim. 


500,  36  S.  W.  584;  Gatlin  v.  State,  5 
Tex.  App.  531;  Tooney  v.  State,  5  Tex. 
App.  163.  Wash.— State  v.  Marfaudille, 
48  Wash.  117,  92  Pac.  939,  14  L.  B.  A. 
(N.  S.)  346n.  W.  Va.— State  v.  Legg, 
59  W.  Va.  315,  53  S.  E.  545,  3  L.  E. 
A.  (N.  S.)  1152;  State  v.  Young,  50  W. 
Va.  96,  40  S.  E.  334,  88  Am.  St.  'Rep. 
846. 

See  the  titles  "Mental,  State;" 
"Province  of  Judge  and  Jury." 

In  Hunter  v.  State,  10  Ga.  App.  831, 
74  S.  E.  553,  the  court  said:  "As  ruled 
by  Chief  Justice  Bleckley  in  Gilbert  v. 
State,  90  Ga.  692,  16  S.  E.  652:  'With- 
out a  specific  intent  to  kill  as, charged 
in  the  indictment,  the  offense  of  as- 
sault with  intent  to  murder  cannot  be 
committed.  The  existence  of  such  in- 
tent is  a  matter  of  fact  to  be  deter- 
mined by  the  jury  from  all  the  evi- 
dence before  them,  and  not  matter  for 
legal  inference  or  presumption  from 
only  a  part  of  the  evidence,  or  even 
from  the  whole  of  it.'  "  See  also 
McAllister  v.  State,  7  Ga.  App.  541,  67 
S.  E.  221;  Duncan  v.  State,  1  Ga.  App. 
118,  58  S.  E.  248. 

It  is  error  to  instruct  the  jury  that 
the  law  presumes  that  a  sane  man  in- 
tends the  natural  and  probable  conse- 
quences of  his  acts.  Eogers  v.  Com.,  96 
Ky.  24,  27  S.  W.  813;  State  v.  Will- 
iams, 36  Wash.  143,  78  Pac.  780.  See 
Gallery  v.  State,  92  Ga.  463,  17  S.  E. 
863. 

Drunkenness. — Where  in  a  trial  for 
murder,  there  was  some  evidence  tend- 
ing to  prove  the-  intoxication  of  the 
defendant,  it  was  reversible  error  for 
the  court  not  to  submit  such  evidence 
with  proper  instructions  to  the  jury  to 
determine  whether  the  defendant  was 
so  intoxicated  as  to  be  unable  to  form 
the  deliberate  intent  necessary  to  con- 
stitute murder  in  the  first  degree. 
Brennan  v.  People,  37  Colo.  256,  86  Pac. 
79.  See  also  State  v.  Dorland,  103  Iowa 
168,  72  N.  W.  492. 

77.  Territory  v.  Montoya  (N.  M.), 
125  Pac.  622;  People  v.  Zachello,  168 
N.  Y.  35,  60  N.  E.  1051. 
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E.  Malice.  —  So  also  the  question  of  actual  malice  is  one  for  the 
determination  of  the  jury,78  but  in  some  cases,  as  where  the  fact  of 
the  killing  alone  is  proved,  the  law  will  imply  malice.78 

F.  Premeditation  and  Deliberation.  —  Premeditation  and  delib- 
eration are  questions  of  fact  for  the  jury.80 


78.  V.  S.— .See  Stevenson  v.  United 
States,  162  U.  S.  313,  16  Sup.  Ct.  839, 
40  L.  ed.  980.  Ala. — Roberson '».  State, 
162  Ala.  30,  50  So.  345;  Dixon  v.  State, 
128  Ala.  54,  29  So.  623;-  Cook  v.  State, 
5  Ala.  App.  11,  59  So.  519.  OaL— Peo- 
ple v.  Martinez,  66  Cal.  278,  5  Pac.  261; 
People  v.  Boberts,  6  Cal.  214.  Colo. 
Young  v.  People,  47  Colo.  352,  107  Pae. 
274;  Zipperian  v.  People,  33  Colo.  134, 
79  Pac.  1018.  Ga.— Boyd  v.  State,  136 
Ga.  340,  71  S.  E.  416;  Mann  v.  State, 
124  Ga.  780,  53  S.  E.  324,  4  L.  E.  A. 
(N.  S.1  934.  Kan.— State  v.  Smith,  78 
Kan.  179,  96  Pae.  39.  Ky.— Rogers  v. 
Com.,  96  Ky.  24,  27  S.  W.  813;  Salis- 
bury v.  Com.,  79  Ky.  425;  Bush.  v.  Com., 
78  Ky.  268;  Trimble  v.  Com.,  78  Ky. 
176;  Buekner  v.  Com.,  14  Bush  60i; 
Ewing  i).  Com.,  33  Ky.  L.  Rep.  749,  111 
S.  "W.  352.  La. — State  v.  Swayze,  30 
La.  Ann.  1323.  Mid. — People  v. 
Holmes,  111  Mich.  364,  69  N.  W.  501; 
Maher  v.  People,  10  Mich.  212,  81  Am. 
Dee.  781.  Miss.— Kearney  «.  State,  68 
Miss.  233,  8  So.  292.  Mo.— State  v. 
Harris,  209  Mo.  423,  108  S.  W.  28;  State 
v.  Pyles,  206  Mo.  626,  105  S.  W.  613. 
Neb.— Plege  v.  State,  .90  Neb.  390,  133 
N.  W.  431;  Vollmer  v.  State,  24  Neb. 
838,  40  N.  W.  420.  N.  H.— See  State 
V.  Greenleaf,  71  N.  H.  606,  54  Atl.  38. 
N.  C— State  V.  Ta-cha-na-tah,  64  N.  C. 
614;  State  v.  Gentry,  47  N.  C.  406.  Ohio. 
Beaudien  v.  State,  8  Ohio  St.  634.  S.  C. 
State  v.  Ford,  1  Spears  146.  Tex. — Far- 
rer  v.  State,  42  Tex.  265;  Ponton  v. 
State,  35  Tex.  Crim.  597,  34  S.  W.  950; 
Harris  v,  State,  8  Tex.  App.  90.  Va. 
Harrison  v.  Com.,  79  Va.  374,  52  Am. 
Rep.  634.  Wash.— State  v.  Marfaudille, 
48  "Wash.  117,  92  Pac.  939,  14  L.  R.  A. 
(N.  S.)  346n.  W.  Va.— State  v.  Clif- 
ford, 59  W.  Va.  1,  52  S.  E.  981.  Eng. 
Compare  Rex  v.  Oneby,  2  Str.  766,  93 
Eng.  Reprint  835. 

See  the  titles  "Mental  State;" 
"Province  of  Judge  and  Jury." 

The  common  law  doctrine  that  malice 
is  implied  from  the  reckless  use  of  a 
deadly  weapon  does  not  obtain  in  Ken- 
tucky, but  the  existence  of  malice  is  a 
rmpstion  for  the  iury.  Ewing  v.  Com., 
123  Ky.  237,  111  S.  W.  352. 
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Prior  to  the  change  of  the  law  in  re- 
spect to  punishments  for  murder  by 
express  or  by  implied  malice,  the  de- 
fendant had  a  right  to  have  the  jury 
determine  whether  the  murder  was 
committed  upon  express  or  implied  mal- 
ice. Johnson  v.  State  (Tex.  Crim.),  161 
S:  W.  1098. 

79.  Plege  v.  State,  90  Neb.  390,  133 
N.  W.  431;  Davis  v.  State,  90  Neb.  361, 
133  N.  W.  406;  Lucas  v.  State,  78  Neb. 
454,  111  N.  W.  145.  See  6  Ency.  of  Ev. 
583. 

80.  Ala.— Griffin  v.  State,  150  Ala. 
49,  43  So.  197.  Cal.— People  v.  Ah  Lee, 
60  Cal.  85;  People  v.  Valencia,  %S  Cal. 
552.  Fla.— Barnhill  v.  State,  56  Fla.  16, 
48  So.  251;  Roberson  v.  State,  43  Ha. 
156,  29  So.  535,  52  L.  R.  A.  751;  Kelly 
v.  State,  39  Pla.  122,  22  So.  303;  West- 
cott  v.  State,  31  Pla.  458,  12  So.  846; 
Lovett  P.  State,  30  Pla.  142,  11  So.  550, 
17  L.  R.  A.  705;  Blige  v.  State,  20  Pla. 
742,  51  Am.  Rep.  628;  Ernest  v.  State, 
20  Pla.  383.  la.— State  v.  Phillips,  118 
Iowa  660,  92  N.  W.  876.  Mich.— Peoi 
pie  v.  Holmes,  111  Mich.  364,  69  N.  W. 
501.  Mo.— State  v.  Pyles,  206  Mo.  626 
105  S.  W.  613;  State  v.  Williams,  69 
Mo.  110.  Neb.— Clawson  v.  State,  148 
N  W.  524.  N.  H—  State  v.  Greenleaf, 
71  N.  H.  606,  54  Atl.  38.  N.  Y.— Peo- 
ple v.  Serimarco,  202  N.  T.  225,  95  N.  E, 
553;  People  v.  Barnes,  202  N.  T.  77,  95 
N  E.  15;  People  v.  Green,  201  N.  t. 
172,  94  N.  E.  658, 1912  A  Ann.  Cas.  884; 
People  v.  Chiaro,  200  N.  Y.  316,  93  N. 
E.  931;  People  v.  Schmidt,  168  JN.  x. 
568  61  N.  E.  907;  People  0.  Malls,  3  JN. 
Y  Crim  184.  N.  C— State  v.  Roberson, 
150  N.  C.  837,  64  S.  E.  182;  State  v. 
Lipscomb,  134  N.  C.  689,  47  S. .  B .  «; 
State  v.  Daniels,  134  N  C.  671,  46  S.  B. 
991;  State  v.  Foster,  130  N.  O  666,41 
S.  E.  284,  89  Am.  St.  Rep.  876.  Ohio. 
Burns  ».  State,  2  Ohio  Dec.  97,  J Ohio 
Deo  122.  Ore.— State  v.  Megorden,  49 
Ore.  259,  88  Pac.  306;  State  v.  Morey, 
25  Ore.  241,  35  Pac.  655,  36  Pac.  573. 
Pa.-Abernethy  v.  Com,  101  J*  *"• 
Tex.-Jones  v.  State,  33  Tex  Crim. 
492,  26  S.  W.  1082,  47  Am.  St.  Sep- 
46;  Halliburton  v.  State,  32  Tex  Cnm. 
51    22   S    W.  48.     W.  Va.-State  «. 
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G.  Identity  of  Deceased.  —  It  is  for  the  jury  to  determine  the 
identity  of  the  person  named  in  the    indictment    and    the    proofs.81 

H.  Grade  or  Degree  op  Crime.  —  It  is  for  the  court  to  determine 
whether  there  is  evidence  tending  to  establish  any  particular  grade 
or  degree  of  homicide.82  But  when  the  question  of  guilt  goes  to  the 
jury,  the  question  of  the  degree  goes  with  it,  and  the  degree  is  ex- 
clusively for  them,83  under  proper  instructions,  the  nature  and  limita- 


Toung,  50  W.  Va.  96,  40  S.  E.  334,  88 
Am.  St.  Rep.  846. 

The  question  of  the  existence  of  de- 
liberation and  premeditation  is  prop- 
erly submitted  to  the  jury  where  the 
weapon  used  and  the  character  of  the 
wound  justify  the  inference  that  the 
accused  intended  to  take  life  and  his 
subsequent  conduct  was  inconsistent 
with  the  truth  of  his  story  of  the  oc- 
currence, so  that  what  led  up  to  or  in- 
duced the  crime  was  necessarily  a  mat- 
ter of  inference  from  the  occurrence  it- 
self and  the  defendant's  subsequent 
conduct.  People  v.. Schmidt,  168  N.  T. 
568,  61  N..B.  907. 

In  State  v.  Phillips,  118  Iowa  660,  92 
N.  W.  876,  the  court  said:  "The  addi- 
tional facts  or  elements  necessary  to 
sustain  a  conviction  of  the  first  degree 
— deliberation  and  premeditation — must 
be  established  by  the  evidence;  they 
cannot  be  inferred  from  the  wrongful 
intent  or  malicious  purpose,  for  to  do 
so  would  be  to  require  the  state  to  da 
more  than  prove  the  lower  degree,  and 
permit  the  jury  therefrom  to  convict 
of  the  ,  higher  degree.  These  dis- 
tinguishing elements  of  the  higher 
degree  of  the  crime  are  fact  elements 
to  be  found  by  the  jury,  and  it  is  not 
within  the  province  of  the  court  to  say 
that  the  fact  of  deliberation  or  premed- 
itation is  conclusively  established  by 
the  proof  of  any  other  fact.  It  is  doubt- 
less true  that  if  the  jury  believe  there 
was  time  to  exercise  deliberation  or 
Premeditation  they  may  therefrom,  in 
view  of  all  the  circumstances,  conclude 
that  it  was  in  truth  exercised;  but  the 
conclusion,  when  reached,  must  be  the 
judgment  of  the  jury." 

And  in  State  v.  Baker,  143  Iowa  224, 
J21  N.  W.  1028,  the  court  said:  "Where 
the  defendant  has  selected  a  deadly 
weapon,  and  with  opportunity  to  de- 
liberate has  intentionally  used  it  in  a 
deadly  manner,  it  would  not,  we  think, 
be  proper  for  the  court  to  take  the 
question  of  deliberation  and  premedi- 
tation from  the  jury.    That  under  such 


circumstances  it  is  proper  to  submit  the 
question  of  first  degree  to  the  jury,  al- 
though there  is  no  specific  proof  of 
deliberation  and  premeditation,  apart 
from  the  proof  of  the  violent  infliction 
of  a  mortal  wound,  has  been  affirmed 
by  this  court  on  several  occasions.  See 
State  v.  Jackson,  103  Iowa  702 ;,  State 
v.  Wood,  112  Iowa  411;  State  v.  Fuller, 
125  Iowa  212; " 

81.  Fla.— Newton  v.  State,  15  Fla. 
610.  la. — State  v.  Cunningham,  111 
Iowa  233,  82  N.  W.  775.  -  Mo.— State 
v.  Dillihunty,  18  Mo.  331.  N.  C— State 
v.  Angel,  29  N.  C.  27.  Tex.— Spear  v. 
State,   16   Tex.   App.   98. 

Whether  as  a  matter  of  fact  the  wit- 
nesses could  identify  the  face  of  tho 
victim  is  not  for  the  court  to  decide; 
this  being  a  matter  for  the  jury.  Ud- 
derzook  v.  Com.,  76  Pa.  340. 

Whether  Names  Are  Idem  Sonans  Is 
Question  for  Jury. — Aaron  v.  State,  37 
Ala.  106;  State  v.  Witt,  34  Kan.  488, 
8  Pac.  769. 

82.  State  V.  Turlington,  102  Mo.  642, 
15    S.    W.    141.     See    generally    infra, 

in,  j. 

83.  Ala— Rob'erson  v.  State,  162 
Ala.  30,  50  So.  345;  Young  v.  State,  149 
Ala.  16,  43  So.  100;  Washington  v.  State, 
125  Ala.  40,  28  So.  78;  Gafford  v.  State, 
125  Ala.  1,  28  So.  406.  Ark.— Eingcr 
v.  State,  74  Ark.  262,  85  S.  W.  410. 
Cal.— People  v.  Jones,  160  Cal.  358,  117 
Pac.  176;  People  v.  Martinez,  66  Cal. 
278,  5  Pac.  261;  People  v.  Ah  Lee,  60 
Cal.  85;  People  v.  Knapp,  16  Cal.  App. 
682,  117  Pac.  792;  People  V.  Fossetti, 
7  Cal.  App.  629,  95  Pac.  384.  Colo. 
Power  v.  People,  17  Colo.  178,  28  Pac 
1121.  Conn. — State  v.  Dowd,  19  Conn 
388.  Fla.— Kelly  v.  State,  39  Pla.  122, 
22  So.  303;  Adams  v.  State,  28  Pla.  511, 
10  So.  106;  Carter  v.  State,  22  Fla.  553; 
Savage  v.  State,  18  Pla.  909;  Dukes 
v.  State,  14  Fla.  499.  Ga.— Crawford  v. 
State,  12  Ga.  142;  Hightower  v.  State 
rGa.  App.),  80  S.  E.  684;  Mattox  v. 
State,  9  Ga.  App.  292,  70  S.  E.  1120; 
Fallon    v.    State,   5    Ga.    App.    659,    03 
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S.  E.  806.  Idaho. — State  v.  Phinney, 
13  Idaho  307,  89  Pac.  634,  12  L.  R.  A. 
(N.  S.)  935;  People  v.  Walker,  1  Idaho 
386.  Ind. — Bruner  v.  State,  58  Ind.  159. 
la.— State  v.  Phillips,  118  Iowa  660,  92 
N.  W.  876;  State  v.  "Wood,  112  Iowa 
411,  84  N.  W.  520;  State  v.  Giliick, 
7  Iowa  287;  State  v.  Moran,  7  Iowa  236. 
Mich. — People  v.  Holmes,  111  Mich. 
364,  69  N.  W.  501;  People  v.  Palmer, 
105  Mich.  568,  63  N.  W.  656.  Miss. 
Brown  v.  State,  98  Miss.  786,  54  So. 
305,  34  L.  E.  A.  (N.  S.)  811n;  Cook 
v.  State,  85  Miss.  738,  38  So.  110; 
Johnson  v.  State,  75  Miss.  635,  23  So. 
579.  Mo, — State  v..  Williams,  186  Mo. 
128,  84  S.  W.  924;  State  v.  Turlington, 
102  Mo.  642,  15  S.  W.  141;  State  v. 
Williams,  69  Mo.  110.  Neb. — Kennison 
v.  State,  80  Neb.  688,  115  N.  W.  289; 
Parrish  v.  State,  18  Neb.  405,  25  N.  W. 
573.  Nev. — State  v  Lindsey,  19  Nevt 
47,  5  Pac.  822,  3  Am.  St.  Rep.  776. 
N.  M—  Territory  v.  Padilla,  8  N.  M. 
510,  46  Pac.  346.  N.  Y. — People  v.  Heine- 
man,  211  N.  Y.  475,  105  N.  E.  673; 
People  v.  Governale,  193  N.  Y.  581, 
86  N.  E.  554;  People  v.  Johnson,  185 
N.  Y.  219,  77  N.  E.  1164;  People  *. 
Willson,  109  N.  Y.  345,  16  N.  E.  540; 
People  v.  Quinn,  1  Park.  Crim.  340. 
N.  C— State  v.  Limerick,  146  N.  C.  649, 
61  S.  E.  568;  State  v.  Gadberry,  117 
N.  C.  811,  23  S.  E.  477.  Ohio.— Dres- 
back  v.  State,  38  Ohio  St.  365;  Adams 
v.  State,  29  Ohio  St.  412;  Bobbins  v. 
State,  8  Ohio  St.  131.  Ore— State  v. 
Grant,  7  Ore.  414.  Pa. — Com.  v.  Chap- 
ter, 228  Pa.  630,  77  Atl.  1013,  34  L. 
E.  A.  (N.  S.)  74;  Com.  v.  Frucci,  216 
Pa.  84,  64  Atl.  879;  Lane  v.  Com.,  59 
Pa.  371.  S.  C— State  v.  Perry,  78 
S.  C.  184,  59  S.  E.  851.  Tenn.— Shipp 
v.  State,  128  'Tenn.  499,  161  S.  W. 
1017;  Jones  v.  State,  128  Tenn.  493, 
161  S.  W.  1016.  Tex.— Essery  v.  State 
(Tex.  Crim.),  163  S.  W.  17;  McGill  v. 
State,  60  Tex.  Crim.  614,  132  S.  W. 
941;  Eoreman  *.  State,  ■  33  Tex.  Crim. 
272,  26  S.  W.  212;  Halbert  v.  State,  3 
Tex.  App.  656.  Vt.— iState  v.  Carr,  53 
Vt.  37.  Va. — Burton  &  Conquest  v. 
Com.,  108  Va.  892,  62  S.  E.  376.  Wash. 
State  v.  Beebe,  66  Wash.  463,  120  Pac. 
122;  State  v.  Boyce,  24  Wash.  514,  64 
Pac.  719.  W.  Va.— State  v.  Dickey,  48 
W.  Va.  325,  37  S.  E.  695. 

In  Com.  v.  Sutton,  205  Pa.  605,  55 
Atl.  781,  the  court  said:  "It  is  always 
the  duty  of  the  jury  to  ascertain  the 
degree   of  murder,  and  an  imperative 
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instruction  that  takes  from  them  the 
right  to  do  so  is  erroneous.  But  it  is 
always  within  the  province  of  the  court 
to  point'  out  their  duty  under  the  law 
and  the  evidence,  leaving  them  free 
to  act.  Rhodes  v.  Commonwealth,  48 
Pa.  396;  Lane  v.  Commonwealth,  59  Pa. 
371;  Shaffner  v.  Commonwealth,  72  Pa. 
60;  McMeen  v.  Commonwealth,  114  Pa. 
300;  Commonwealth  v.  Sheets,  197  Pa. 
69.  The  reason  for  the  rule  that  the 
jury  must  always  be  left,  free  to  act 
in  ascertaining  the  degree,  and  that  it 
is  error  to  give  peremptory  instructions 
on  the  subject,  is  that  this  duty  is 
committed  to  the  jury  by  statute.  The 
law  is  so  written.  But  there  is  no 
such  requirement  in  distinguishing  be- 
tween murder  and  manslaughter,  and 
unless  there  is  something  in  the  testi- 
mony to  reduce  the  grade  below  mur- 
der, it  is  not  error  to  decline  to  in- 
struct  the   jury   as   to   manslaughter." 

Where  on  a  trial  under  an  indict- 
ment for  murder,  the  evidence  shows 
without  conflict  that  the  defendant  was 
without  fault  in  bringing  on  the  diffi- 
culty, and  retreated  in  the  face  of  ap- 
parent peril  before  the  fatal  shot,  a 
charge  which  instructs  the  jury  that 
if  they  believe  a  certain  part  of  the 
evidence  they  must  find  the  defendant 
guilty  of  murder,  is  properly  refused 
as  being  erroneous  and  evasive  of  the 
province  of  the  jury.  Washington  v, 
State,  125  Ala.  40,  28  So.  78. 

"Upon  trial  under  an  indictment 
for  murder  in  the  first  degree,  it  is 
error  for  the  court  to  charge  the  jury 
that  if  they  find  the  prisoner  guilty  of 
the  homicide,  they  must  state  in  their 
verdict  that  they  find  him  guilty  of 
murder  in  the  first  degree.  A  verdict 
against  the  prisoner  should  be  set  aside 
for  such  misdirection,  though  his  coun- 
sel have  claimed  in  the  argument  of 
the'  case  before  the  jury,  that  the 
prisoner,  if  guilty  at  all,  was  guilty 
of  murder  in  the  first  degree;"  and 
though  no  exception  was  given  to  the 
jury.  Beaudien  v.  State,  8  Ohio  St. 
634. 

Where  in  a  murder  trial  the  judge 
Tepeats  to  the  jury  the  words  of  the 
statute,  defining  the  crime  of  murder 
in  the  first  degree,  it  is  reversible 
error  for  the  court  to  say  "you  will 
have-  to  do  in  this  case  with  that  kind 
of  murder  stated  in  the  statute  as 
wilful,  deliberate  and  premeditated 
murder."    Such  language  assumes  that 
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{ions  of  which  are  elsewhere  discussed.84  Notwithstanding  the  fact 
that  statutes  have  designated  certain  specified  homicides  as  first  degree 
murder,  in  most  states  it  is  still  the  province  of  the  jury  to  determine 
the  degree  of  the  murder  in  such  a  case;85  but  the  contrary  is  the 
rule  in  some  jurisdictions.86 

I.    Provocation.  —  It  is  the  province  of  the  court  to  determine  what 
in  general  constitutes  a  legal  provocation,87  but  it  is  for  the  jury  to 


the  prisoner  if  guilty,  is  guilty  of  mur- 
der of  the  first  degree,  and  takes  from 
the  jury  the  right  to  fix  the  degree. 
Com.  v.  Prucci,  216  Pa.  84,  64  Atl. 
879. 

Especially  Where  Evidence  Is  Cir- 
cumstantial.— Territory  v.  Padilla,  8  N. 
M.  510,  46  Pac.  346;  State  v.  Magers,  35 
Ore.  520,  57  Pac.  197. 

84.  Com.  v.  Prucci,  216  Pa.  84,  64 
Atl.  879.  See  infra,  III;  and  generally 
the  title  "Instructions." 

85.  U.  S— Hopt  v.  Utah,  110  U.  S. 
574,  4  Sup.  Ct.  202,  28  L.  ed.  262.  Ala. 
Seams  v.  State,  84  Ala:  410,  4  So.  521;- 
Levison  v.  State,  54  Ala.  520;  Jorhisonfl. 
State,  17  Ala.  618.  Oonn.— State  v.  Dowd, 
19  Conn.  388.  Idaho. — State  v.  Phinney, 
13  Idaho  307,  89  Pae.  634,  12  L.  B.  A. 
(N.  S.)  935.  la.— State  v.  Baker,  143 
Iowa  224,  121  N.  W.  1028;  State  v. 
Wood,  112  Iowa  411,  84  N.  W.  520. 
Mo.— State  v.  Wooley,  215  Mo.  620,  115 
S.  W.  417;  State  v.  Wagner,  78  Mo.  644, 
47  Am.  Eep.  131.  Nev.— State  v.  Gray, 
19  Nev.  212,  8  Pae.  456;  State  v.  Lind- 
sey,  19  Nev.  47,  5  Pac.  822,  3  Am. 
St.  Rep.  776.  N.  Y— People  v.  Willson, 
109  N.  T.  345,  16  N.  E.  540.  N.  C. 
State  v.  Locklear,  118  N.  C.  1154,  24 
S.  E.  410;  State  v.  Gadberry,  117  N.  C. 
811,  23  S.  E.  477.  Ohio. — Adams  v. 
State,  29  Ohio  St.  412;  Bobbins  v.  State, 
8  Ohio  St.  131;  Lindsay  v.  State,  24 
Ohio  C.  C.  1.  Pa.— Com.  v.  Curcio,  216 
Pa.  380,  65  Atl.  792;  Com.  v.  Sheets, 
197  Pa.  69,  46  Atl.  753;  MeMeen  v. 
Com.,  114  Pa.  300,  9  Atl.  878;  Shaffner 
v.  Com.,  72  Pa.  60,  13  Am.  Bep.  649; 
Lane  v.  Com.,  59  Pa.  371;  Bhodes  v. 
Com.,  48  Pa.  396.  Vt. — State  v.  Carr, 
53  Vt.  37.  Wash.— State  v.  Geer,  11 
Wash.  244,  39  Pac.  874.  W.  Va  —  State 
v.  Hertzog,  55  W.  Va.  74,  46  S.  E.  792; 
State  v.  Beatty,  51  W.  Va.  232,  41 
S.  E.  434;  State  v.  Morrison,  49  W.  Va. 
210,  33  S.  E.  481;  State  v.  Abbott,  8 
W.  Va.  741. 

Compare  infra,  III,  J. 
"The  statute  having  required   that, 
'in  all   trials   for   murder,'    the    jury 


shall,  if  they  find  the  defendant  guilty, 
ascertain  from  the  evidence  before  them 
the  degree  of  the  homicide,  it  is  error 
for  the  court  to  instruct  the  jury,  on 
the  trial  of  an  indictment  for  murder 
in  the  first  degree  by  means  of  poison, 
that,  in  this  kind  of  a  case,  murder  is 
not  of  different  degrees,  and  that,- there- 
fore, if  they  find  the  defendant  guilty 
as  he  stands  charged  in  the  indictment, 
they  must  return  a  verdict  for  murder 
in  the  first  degree."  Bobbins  v.  State, 
8  Ohio  St.  131. 

86.  Cal.— People  v.  Sanchez,  24  Cal. 
17.  Del.— State  v.  Evans,  1  Marv.  477, 
41  Atl.  136.  Mich. — People  v.  Bepke, 
103  Mich.  459,  61  N.  W.  861.  Compare, 
People  v.  Holmes,  111  Mich.  364,  69 
N.  W.  501.  Neb. — Morgan  v.  State,  51 
Neb.  672,  71  N.  W.  788.  N.  J._State 
v.  Young,  67  N.  J.  L.  223,  51  Atl.  939; 
Boesel  v.  State,  62  N.  J.  L.  216,  41 
Atl.  408.  N.  M.— See  Territory  v.  Pad- 
illa, 8  N.  M.  510,  46  Pac.  346.  Ore. 
See  State  v.  Magers,  35  Ore.  520,  57 
Pac.  197.  Tex. — See  Essery  v.  State 
(Tex.  Crim.),  163  S.  W.  17;  Mendez  v. 
State,  29  Tex.  App.  608,  16  S.  W.  766. 
Compare  Brooks  v.  State,  42  Tex.  Crim. 
347,  60  S.  W.  53;  Johnson  v.  State, -30 
Tex.  App.  419,  17  S.  W.  1070,  28  Am. 
St.  Bep.  930.  Va. — Thornton  v.  Com., 
24    Gratt.    657. 

87.  Ala.— Williams  v.  State,  161  Ala. 
52,  50  So.  59.  See  Hooks  v.  State,  99 
Ala.  166,  13  So.  767;  Felix  v.  State, 
18  Ala.  720.  Mich. — See  Maher  v.  Peo- 
ple, 10  Mich.  212,  81  Am.  Dec.  781. 
Minn. — State  v.  Hoyt,  13  Minn.  132. 
Mo. — State  v.  Ellis,  74  Mo.  207;  State 
v.  Jones,  20  Mo.  58;  State  v.  Dunn,  18 
Mo.  419.  N.  C— State  v.  Craton,  28  N, 
C.  164.  Tex. — Sogers  v.  State  (Tex 
Crim.),  149  S.  W.  127;  Hightower  v. 
State,  56  Tex.  Crim.  248,  119  S.  W 
691,  133  Am.  St.  Bep.  966;  Puller  v. 
State,  54  Tex.  Crim.  454,  113  S.  W. 
540. 

In  State  v.  Ellis,  74  Mo.  207,  219,  the 
court  said:  "What  words  of  reproach 
and    attendant    circumstances    will    be 
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say  whether  in  the  particular  case  such  a  provocation  has  been  estab- 
lished.88 


deemed  a  just  cause  of  provocation, 
and  constitute  .  .  .  the  homicide  mur- 
der in  the  second  degree,  is  in  every 
case  a  question  of  law  for  the  court; 
and  whether  the  state  of  mind  neces- 
sary to  make  the  killing  the  lowest 
grade  of  murder,  was,  in  fact,  super- 
induced by  such  provocation  and  actual- 
,  ly  existed  at  the  time  of  the  killing, 
is  a  question  of  fact  for  the  jury.  And 
the  cases  must  be  decided  as  they  arise, 
each  upon  its  own  facts.  Even  as  to 
what  is  denominated  lawful  provoca- 
tion this  court  said  in  the  case  of 
State  v.  Nueslein,  25  Mo.  Ill  (Loc.  cit. 
127):  'It  is  impossible  in  the  nature 
of  things  for  the  court  to  lay  down 
a  rule  explaining  lawful  provocation  in 
every  given  case.  This  must  depend 
upon  the  varied  facts  and  matters  in- 
troduced in  evidence;  and  when  facts 
are  offered  in  evidence  for  the  pur- 
pose of  showing  a  lawful  provocation, 
it  is  the  duty  of  the  court  to  pronounce 
whether,  in  law,  such  facts  amount  to 
a  lawful  provocation  or  not.'  " 

88.  Ala. — Mason  v.  State,  168  Ala. 
48,  52  So.  1038;  Hooks  v.  State,  99  Ala. 
166,  13  So.  767;  Robinson  v.  State,  54 
Ala.  86.  Mich. — People  v.  Holmes,  111 
Mich.  364,  69  N.  W.  501;  Maher  v 
People,  10  Mich.  212,  81  Am.  Dec.  781. 
Minn. — State  v.  Hoyt,  13  Minn.  132. 
Mo.— State  v.  Hanson,  231  Mo.  14,  132 
S.  W.  245;  State  v.  Heath,  221  Mo. 
565,  121  S.  W.  149;  State  v.  Grugin, 
147  Mo.  39,  47  S.  W.  1058,  71  Am.  St. 
Eep.  553,  42  L.  E.  A.  774;  State  v. 
Ellis,  74  Mo.  207.  N.  C— State  v. 
Eowe,  155  N.  C.  436,  71  S.  E.  332. 
Ore. — State  v.  Meyers,  57  Ore.  50,  110 
Pac.  407,  33  L.  E.  A.  (NT.  S.)  143n; 
State  v.  Megorden,  49  Ore.  259,  88 
Pac.  306.  Tenn.— Nelson  v.  State,  10 
Humph.  518;  Seals  v.  State,  3  Baxt. 
459.  Tex.— Sogers  v.  State,  149  S.  W. 
127;  Gray  v.  State,  55  Tex.  Crim.  90, 
114  S.  W.  635,  22  L.  E.  A.  (N.  S.) 
513n;  Mundine  v.  State,  37  Tex.  Crim. 
5,  38  S.  W.  619;  XJtzman  v.  State,  32 
Tex.  Crim.  426,  24  S.  W.  412;  Haw- 
thorne v.  State,  28  Tex.  App.  212,  12 
S.  W.  603;  Meuly  v.  State,  26  Tex. 
App.  274,  9  S.  W.  563,  8  Am.  St.  Eep. 
479;  Williams  v.  State,  7  Tex.  App. 
396. 

"It  is  not  a  matter  of  law  but  a 
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matter  of  fact  for  the  jury  in  each 
case  to  determine  under  the  circum- 
stances of  the  case  whether  the  as- 
sault or  whether  the  blow,  or  whether 
the  indignity  ,  or  whether  the  affront, 
or  whatever  the  act  may  be,  was  such 
as  it  is  naturally  calculated  to  arouse 
the  passions  and  so  lessen  the  degree 
of  the  offense  by  relieving  it  from  the 
element  of  malice."  People  ».  Jones, 
160  Cal.  358,  368,  117  Pac.  176. 

"Upon  a  trial  for  homicide,  when 
unfriendly  relations  have  been  shown 
to  have  previously  existed  between  the 
prisoner  and  deceased,  and  each  had 
been  told  by  the  other  never  to  speak 
to  him  again,  the  disagreement  having 
arisen  from  the  deceased's  driving  over 
the  clover  patch  of  the  prisoner  along 
the  side  of  a  road,  where  the  deceased 
had  been  forbidden  by  the  prisoner  to 
drive,  it  is  for  the  jury  to  say,  under 
the  plea  of  self-defense,  and  under  all 
the  facts  and  circumstances,  whether 
the  prisoner's  words  first  spoken  to 
the  deceased,  'You  are  not  doing  what 
you  promised  to  do,  keeping  off  the 
clover,'  were  sufficient  to  provoke  an 
assault  made  by  the  deceased  upon 
him,  resulting  in  a  fight  causing  the 
death  of  the  former."  State  v.  Eowe, 
155  NT.  C.  436,  71  S.  E.  332. 

In  Eossi  v.  State,  7  Ga.  App.  732, 
68  S.  E.  56,  the  trial  judge  charged 
the  jury  that  "a  mere  indecent  pro- 
posal to  the  defendant's  wife,  unac- 
companied by  any  overt  act  on  the 
part  of  the  deceased  to  carry  out  such 
proposal,  would  not  justify  the  defend- 
ant in  killing  the  deceased."  Eussell, 
J.,  speaking  for  the  appellate  court, 
said:  "We  are  clear  that  this  instruc- 
tion was  error  prejudicial  to  the  defend- 
ant. It  was  not  within  the  province 
of  the  judge  to  say  that  an  indecent 
proposal  to  the  defendant's  wife  would 
not  justify  the  defendant  in  killing  the 
deceased.  If  upon  the  instant  of  such 
proposal,  in  the  presence  of  the  hus- 
band, the  husband  kills  the  attempting 
seducer  of  his  wife  for  the  purpose  or. 
protecting  his  honor,  his  home,  and  his 
marital  rights,  the  question  as  to 
whether  it  is  an  instance  standing  upon 
a  like  footing  of  reason  and  justice 
as  to  protection  of  mere  property  or 
the   protection    of   one's    own    person 
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J.  Cooling  Time.  —  Some  of  the  authorities  hold  that  cooling  time 
is  usually  if  not  always  a  question  of  law  for  the  court,  to  be  determined 
from  the  facts  and  circumstances  of  each  case,89  but  the  decided  weight 
of  authority  is  that  whether  a  sufficient  time  has  elapsed  for  the  passion 
to  cool  is  a  question  of  fact*  for  the  jury.90 

K.  Place  of  Commission.  —  The  venue  of  the  crime  is  a  proper 
question  for  the  jury  to  determine.91 


against  bodily  harm  is  a  question  foi 
the  solution  'by  the  jury  alone. ' ' 

Where'  the  statute  makes  "adultery 
of  the  person  killed  with  the  wife  of 
the  person  guilty  of  the  homicide  'ade- 
quate cause,'  provided  the  killing  oc- 
cur as  soon  as  the  fact  .of  an  illicit 
connection  is  discovered,"  the  court 
properly  submitted  to  the  jury  the  is- 
sue whether  or  not  this  "adequate 
c#use"  really  produced  passion  and 
anger.  Oldham  v.  State,  63  Tex.  Grim. 
527,  142  S.  W.  13. 

89.  Ala. — Brewer  v.  State,  160  Ala. 
66,  49  So.  336.  Colo.— Wickham  v.  Peo- 
ple, 41  Colo.  345,  39  Pac.  478.  N.  C. 
State  v,  Sizemore,  52  N\  C.  206.  Eng. 
Bex  v.  Oneby,  2  Str.  766,  93  Eng.  Be- 
print  835. 

90.  Ala.— Griffin  v.  State,  150  Ala. 
49,  43  So.  197;  Ex  parte  Sloane,  95  Ala. 
22,  11  So.  14.  Cal. — People  v.  Possetti, 
7  Cal.  App.  629,  95  Pac.  384.  Ga. 
Williams  v.  State,  130  Ga.  400,  60  S.  E. 
1053;  Williams  v.  State,  125  Ga.  302, 
54  S.  E.  108;  Smith  v.  State,  118  Ga. 
61,  44  S.  E.  817;  White  v.  State,  118 
Ga.  ,787,  45  S.  E.  595;  High  tower  v. 
State  (Ga.  App.),  80  S.  E.  684.  Ky. 
Howard  v.  Com.,  144  Ky.  644,  139  S.  W. 
844.  La.— State  v.  Cooper,  112  La.  281, 
36  So.  350,  104  Am.  St.  Bep.  447.  Mich. 
Maher  v.  People,  10  Mich.  212,  81  Am. 
Dec.  781.  Mo.— State  v.  Woods,  97  Mo. 
31,  10  S.  W.  157;  State  v.  Grugin,  147 
Mo.  39,  47  S.  W.  1058,  71  Am.  St.  Bep. 
553,  42  L.  B.  A.  774.  Okla.— Ex  parte 
Fraley,  3  Okla.  Crim.  719,  109  Pac.  295, 
139  Am.  St.  Bep.  988.  Ore.— State  v. 
Megorden,  49  Ore.  259,  88  Pac.  306; 
State  v.  Morey,  25  Ore.  241,  35  Pac. 
655,  36  Pac.  573.  Tex. — Eogers  v.  State, 
149  S.  W.  127;  High  tower  v.  State,  53 
Tex.  Crim.  248,  119  S.  W.  691,  133 
Am.  St.  Bep.  966;  Gillespie  v.  State, 
53  Tex.  Crim.  167,  109  S.  W.  158; 
Mundine  v.  State,  37  Tex.  Crim.  5,  38 
»•  W.  619;  Mackey  v.  State,  13  Tex. 
App.  360.  W.  Va— State  v.  Beatty,  51 
W.  Va.  232,  41  S.  E.  434. 

Instate  v.  Yarborough,  39  Kan.  581, 
18  Fa<i-  474,  the  court  said:  "Some  of 


the  authorities  say  that  this  is  a  ques- 
tion of  law  only.  [The  State  v.  Size- 
more,  7  Jones  (N.  C.)  206;  The  State 
v.  Moore,  69  N.  C.  267.1  The  great 
weight  of  authority,  however,  is  that 
the  question  as  to  whether  a  reason- 
able time  had  elapsed  for  the  passions 
to  cool  and  reason  to  resume  its  con- 
trol, is  one   of  fact  for  the  jury." 

And  in  Maher  v.  People,  10  Mich. 
212,  81  Am.  Dec.  781,  Christian,  J., 
speaking  for  the  court  said:  "I  am 
aware  there  are  many  cases  in  which 
it  has  been  held  a  question  of  law; 
but  I  can  see  no  principle  on  which 
such  a  rule  can  rest.  The  court  should, 
I  think,  define  to  the  jury  the  principles 
upon  which  the  question  is  to  be  de- 
cided, and  leave  them  to  determine 
whether  the  time  was  reasonable  unde"r 
all  the  circumstances  of  the  particular 
case.  I  do  not  mean  to  say  that  the 
time  may  not  be  so  great  as  to  enable 
the  court  to  determine  that  it  is  suffi- 
cient for  the  passion  to  have  cooled, 
or  so  to  instruct  the  jury,  without 
error;  but  the  ease  should  be  very 
clear.  And  in  eases  of  applications 
for  a  new  trial,  depending  upon  the 
discretion  of  the  court,  the  question 
may  very  properly  be  considered  by  the 
court. ' ' 

In  In  re  Fraley,  3  Okla.  Crim.  719, 109 
Pac.  295,  139  Am.  St.  Bep.  988,  the 
court  said:  "If  the  fatal  wound  be  in- 
flicted immediately  following  a  suffi- 
cient provocation  given,  then  the  ques- 
tion as  to  whether  the  defendant's 
passion  thereby  aroused  had  in  fact 
cooled,  or  as  to  whether  or  not  such 
time  had  elapsed  that  the  passion  of  a 
reasonable  man  would  have  cooled,  is 
a  question  of  fact  to  be  determined 
upon  a  consideration  of  all  the  faet3 
and  circumstances  in  evidence;  but 
when  an  unreasonable  period  of  time 
has  elapsed  between  the  provocation 
and  the  killing,  then  the  court  is  author- 
ized to  say  as  a  matter  of  law  that 
the  cooling  time  was  sufficient." 

91.     Vaughn  v.  State,  130  Ala.  18,  30 
So.  669.     See  the  title  "Venue." 
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Character'  of  Place. —  Whether  the  dwelling  of  the  defendant  was  his 
home,  or  the  extent  that  it  may  have  been  a  gambling  place,  is  properly 
left  by  the  trial  judge  to  the  jury.92 

L.  Insanity.  —  The  question  of  the  sanity  of  the  defendant  is  one 
for  the  jury  to  determine  under  the  evidence.93 

M.  Excuse  or  Justification.  —  1.  Generally — It  is  a  question 
for  the  jury  to  determine  whether  the  homicide  was  excusable  or  justi- 
fiable.94 


92.  State  v.  Williams,  111  La.  205, 
35  So.  521. 

93.  Cal. — People  v.  Buck,  151  Call 
667,  91  Pac.  529.  la.— State  «.  Sigler, 
114  Iowa  408,  87  N.  W.  283.  Mo. 
State  v.  Barker,  216  Mo.  532,  115  S.  W. 
1102.  N.  H.— State  v.  Jones,  50  N.  H. 
369,  9  Am.  Eep.  242.  N.  Y. — People  «. 
Egnor,  175  N.  Y.  419,  67  N".  E.  906; 
People  v.  Krist,  168  N.  Y.  19,  60  N.  E. 
1057.  Okla. — Alberty  v.  State  (Okla. 
Crim.),  140  Pac.  1025. 

See  the  title  "Insane  Persons." 

"Where  an  accused  in  a  homicide  case 
went  upon  the  stand  and  testified  as 
to  the  facts  of  the  crime,  the  ques- 
tion of  his  sanity  was  one  for  the  jury, 
although  the  defense  introduced  sub- 
stantial evidence  tending  to  show  that 
the  defendant  was  insane,  which  was 
not  replied  to  by  the  state,  since  in- 
sanity is  a  defense  which  must  be 
established  to  the  reasonable  satisfac- 
tion of  the  jury,  and  the  evidence  of 
the  defendant  while  on  the  stand  was 
evidence  from  which  the  jury  could 
determine  his  sanity  vel  non.  Howard 
v.  State,  172  Ala.  402,  55  So.  255,  34 
L.  E.  A.  (N.  S.)   990. 

When  there  is  evidence  tending  to 
show  that  the  accused,  in  committing 
the  act,  was  not  mentally  accountable, 
an  instruction  that  withdraws  this  de- 
fense from  the  jury,  or  from  which 
the  jury  may  reasonably  infer  that  in 
the  opinion  of  the  court  this  defense 
is  not  -in  the  case,  is  error.  Pribble 
v.  People,  49  Colo.  210,  112  Pac.  220. 

If  the  fact  be  that  deceased  had 
violated  the  sanctity  of  defendant's 
home,  estranged  his  wife's  affection, 
debauched  her  person,  and  threatened 
his  life  if  he  interfered  with  a  con- 
tinuance of  his  illicit  relations,  forcing 
his  presence  on  them  for  that  purpose, 
it  may  well  be  supposed  that  the  pas- 
sion of  the  husband  was  aroused  tc 
an  uncontrollable  extent;  and  whether 
it    was    such    as    to    have    created    an 
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emotional  insanity  so  far  as  for  the 
time  to  dethrone  the  reason  of  the  out- 
raged husband,  or  whether  it  merely 
reduced  the  homicide  to  manslaughter, 
was  a  question  which,  under  the  cir- 
cumstances,, should  have  been  submitted 
to  the  jury.  Shepherd  v.  Com.,  27  Ky. 
L.  Eep.  376,  85  S.  W.  191. 

An  instruction  to  the  jury,  "that 
the  question  for  your  determination,is 
not  whether  defendant  is  a  man  of 
weak  or  strong  mind,"  etc.,  where 
there  was  evidence  introduced  bearing 
on  the  question  of  insanity  which  was 
unquestioned,  was  error,  as.  this  was 
a  charge  on  the  weight  of  the  evidence. 
The  question  of  sanity  being  a  question 
for  the  jury  to  deeide.    Angel  v.  State, 

45  Tex.  Crim.  135,  74  S.  W.  553. 

94.  Cal.— People  v.  Grimes,  132  Cal. 
30,  64  Pac.  101;  People.  V.  FoTsythe, 
65  Cal.  101,  3  Pac.  402.  Fla.— Ballard 
v.  State,  31  Ela.  266,  12  So.  865;  Brown 
v.  State,  18  Pla.  472.  Ga.— Futeh  v. 
State,  90  Ga.  472,  16  S.  E.  102;  Coney 
v,  State,  90  Ga.  140,  15  S.  E.  746; 
Eossi  v.  State,  7  Ga.  App.  732,  68 
S.  E.  56.  111.— rNorth  v.  People,  139  HI. 
81  28  N.  E.  966.  Mont.— See  State  v. 
Felker,  27  Mont.  451,  71  Pac.  668.  K  Y. 
People   v.    Constantino,   153   N.  Y.  24, 

47  N.  E.  37;  Pfomer  v.  People,  4  Park. 
Crim.  558.  N.  C.— State  V.  Rogers,  93 
N.  C.  523;  State  e.  Harris,  46  N.  C. 
190.  Ohio.— Martin  v.  State, ,  17  Ohio 
C.  C.  406.    Okla— Kirk"  v.  Ter.,  10  Okla. 

46  60  Pac.  797.  Ore. — Goodall  e.  State, 
1  Ore.  333,  80  Am.  Dec.  396.-  Pa.— Com. 
17.  Megary,  8  Phila.  607.  S.  C— State 
v.  Turner,  29  S.  C.  34,  6  S.  E.  891,  13 
Am.  St.  Eep.  706.  Tex.— Pridgen  «. 
State,  31  Tex.  421;  Newman  «.  State 
(Tex.  Crim.),  69  S.  W.  519;  ^dnck 
V,  State  (Tex.  Crim.),  56  S  W.  626; 
Lewis  v.  State,  18  Tex.  App.  116;  Bud- 
son  v.  State,  6  Tex.  App.  565,  32  Am. 
Eep.  593;  Hill  v.  State,  5  Tex.  App.  2. 
Wash.— State  r.  Johnson,  47  Wash. .W- 
91  Pac    949.    W.  Va.— State  v.  DiCkey, 

48  W.  Va.  325,  37  S.  E.  695. 
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i.  Homicide  During  Attempted  Arrest.  —  Where  the  facts  are  not 
disputed  it  is  for  the  court  to  determine  whether  an  officer  had  probable 
cause  to  make  an  arrest  which  resulted  in  the  homicide,95  as  are  the 
questions  whether  a  warrant  is  void  on  its  face,90  or  whether  deceased 
was  a  police,  officer  having  the  right  to  make  an  arrest.97  But  the  ques- 
tion of  fact  whether  the  mode  of  making  the  arrest  was  necessaiy  and 
reasonable  is  a  question  for  the  jury,98  and  this  is  true  of  the 
question  of  the  official  capacity  of  accused  where  the  evidence  on  that 
issue  is  conflicting.98 

3.  Degree  of  Force  Permissible.  —  The  degree  of  force  permissible 
under  the  circumstances  of  each  case  is  a  question  of  fact  for  the 
jury.1 

4.  Use  of  Spring  Guns.  —  The  reasonable  necessity  of  employing 
spring  guns  and  other  defensive  machinery  for  the  protection  of  prop- 
erty, which  has  resulted  in  the  death  of  a  trespasser,  is  a  question 
of  fact  which  should  be  left  to  the  jury.2 


95.  State  v.  Shaw,  73  Vt.  149,  50  Att 
863. 

In  People  v.  Kilvington,  104  Cal.  86, 
90,  37  Pac.  799,  43  Am.  St.  Eep.  73,  the 
court,  quoting  Harkrader  v.  Moore,  44 
Cal.  144,  152,  said:  "  'The  authorities 
are  substantially  uniform  that  the  ques- 
tion of  probable  cause,  however  pre- 
sented, is  a  question  of  law,  and  there- 
fore one  to  be  determined  by  the 
court.  When  the  facts  in  reference 
to  the  alleged  cause  are  admitted  or 
established  beyond  controversy,  then 
the  determination  of  their  legal  effect 
is  absolute,  and  the  jury  are  to  be 
told  that  there  was  or  was  not  prob- 
able eause,  as  the  case  may  be.  When, 
however,  the  facts  are  controverted  and 
the  evidence  is  conflicting,  then  the 
determination  of  their  legal  effect  by 
the  court  is  necessarily  hypothetical, 
and  the  jury  are  to  be  told  thai;  if 
they  find  the  facts  in  a  designated 
way,  then  that  such  facts,  when  so 
found,  do  or  do  not  amount  to  prob- 
able cause.'  The  same  rule  is  also 
announced  in  Grant  v.  Moore,  29  Cal. 
644;  Fulton  v.  Onesti,  66  Cal.  575; 
and  in  the  late  case  of  Ball  v.  Bawles, 
93  Cal.  222,  27  Am.  St.  Eep.  174,  where 
the  whole  question  is  elaborately  dis- 
cussed." 

96.  State  v.  Tourex,  30  "Wash.  611, 
.71  Pac.  203. 

97.  Hendrickson  v.  Com.,  26  Ky.  L. 
Eep.  224,  81  S.  W.  266;  Forman  v. 
Com.,  7  Ky.  L.  Rep.  667.  But  see 
contra,  Territory  v.  Kimmick,  15  N.  M. 
178,  106  Pac.  381. 


98.  Ala.— Williams  v.  State,  44  Ala. 
41.  Miss. — Jackson  v.  State,  66  Miss. 
89,  5  So.  690,  14  Am.  St.  Eep.  542. 
Mo. — State  v.  Lane,  158  Mo.  572,  59 
S.  W.  965.  N.  Y.— Conraddy  v.  People, 
5  Park.  Crim.  234.  N.  C— State  v. 
Bland,  97  N.  C.  438,  2  S.  E.  460.  Ore. 
Lander  v.  Miles,  3  Ore.  35. 

Whether  blows  were  inflicted  with 
reasonable  force  is  a  question  for  the 
jury.  State  v.  Rollins,  113  N.  C.  722, 
18  S.  E.  394.  Compare  State  v.  Mc- 
Ninch,  90  N.  C.  695. 

99.  In  Territory  17.  Kimmick,,  15  N. 
M.  178,  106  Pac.  381,  the  question  was 
held  to  have  been  properly  left  to  the 
jury  to  determine  from  the  evidence 
whether  the  defendant  was  a  deputy 
sheriff  at  the  time  of  the  murder  with 
whieh  he  was  charged. 

1.  State  v.  Quick,  150  N.  C.  820,  64 
S.  E.  168;  Patterson  v.  State,  49  Tex. 
Crim.  613,  95  S.  W.  129. 

The  question  whether  an  unnecessary 
degree  of  force  has  been  used  by  an 
officer  in  subduing  his  prisoner,  such 
force  having  caused  the  prisoner's 
death,  is  one  for  the  jury.  State  v. 
Montgomery,  230  Mo.  660,  132  S.  W. 
232;  State  v.  Evans,  158  Mo.  589,  59 
S.  W.  994;  State  v.  Lane,  158  Mo.  572, 
59  S.  W.  965.  See  also  State  v.  Phil- 
lips, 119  Iowa  652,  94  N.  W.  229,  67 
L.  E.  A.  292n. 

2.  State  v.  Barr,  11  Wash.  481,  39 
Pac.  1080,  48  Am.  St.  Eep.  890,  29 
L.  E.  A.  154n. 
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5.  Right  of  Defendant  To  Arm  Himself.  —  It  is  for  the  jury  to 
determine  from  the  evidence  whether  defendant  was  justified  in  arming 
himself  and  using  his  arms.3 

6.  Self -Defense.  —  What  constitutes  self-defense  is  a  question  of 
law  for  the  court,*  but  it  is  a  question  for  the  jury  to  determine  whether, 
in  the  particular  case  the  killing  was-done  in  self-defense.*  But  when 
from  the  whole  evidence  it  is  clear  that  the  defendant  acted  in  necessary 


3.  People  v.  Hurtado,  63  Cal.  288; 
State  v.  Yourex,  30  Wash.  611,  71  Pae. 
203. 

4.  Ala. — Horbour  v.  State,  140  Ala. 
103,  37  So.  330;  Sherrill  v.  State,  138 
Ala.   3,   35   So.   129;    Jackson  v.   State, 

106  Ala.  12,  17  So.  333.     la State  v. 

Mahan,  68  Iowa  3,04,  20  N.  W.  449,  27 
N.  W.  249.  Mo. — State  v.  Hickam,  95 
Mo.  322,  8  S.  W.  252,  6  Am.  St.  Bep. 
54. 

5.  TJ.  S.— Allen  v.  United  States,  150 
TJ.  S.  551,  14  Sup.  Ct.  196,  37  L.  ed. 
1179;  United  States  v.  Wiltberger,  3 
"Wash.  O.  C.  515,  28  Fed.  Cas.  No. 
16,738.  Ala.— Witherspoon  v.  State,  168 
Ala.  87,  53  So.  271;  Stevenson  v.  State, 
148  Ala.  663,  41  So.  526;  Mann  v.  State, 
134  Ala.  1,  32  So.  704;  Crawley  v. 
State,  133  Ala.  663,  41  So.  526;  Eieh- 
ardson  v.  State,  133  Ala.  78,  32  So.  249; 
Gilmore  v.  State,  126  Ala.  20,  28  So. 
595;  Baldwin  v.  State,  111  Ala.  11,  20 
So.  528;  McQueen  v.  State,  103  Ala. 
12,  15  So.  824;  Domingues  v.  State,  94 
Ala.  9,  11  So.  190;  Gibson  v.  State,  91 
Ala.  64,  9  So.  171;  Oliver  v.  jiState,  17 
Ala.  587.  Ariz. — Spence  v.  Territory, 
13  Ariz.  20,  108  Pac.  227;  Poster  v. 
Ter.,  6  Ariz.  240,  56  Pac.  738.  Ark. 
Binger  v.  State,  74  Ark.  262,  85  S.  W. 
410.  Oal.— People  v.  Loonier,  13  Cal. 
App.  654,  110  Pac.  466.  Colo. — Young 
v.  People,  47  Colo.  352,  107  Pac.  274. 
Fla. — Woodruff  v.  State,  31  Pla.  320, 
12  So.  653.  Ga.— Eoseboro  v.  State,  127 
Ga.  826,  56  S.  E.  991;  Clay  v.  State,  124 
Ga.  795,  53  S.  E.  179 ;  Curnming  v.  State, 
99  Ga.  662,  27  S.  E.  177;  Braswell  v. 
State,  42  Ga.  609;  Dorsey  v.  State,  2 
Ga.  App.  228,  58  S.  E.  477.  Ill—  People 
v.  McGinnis,  234  111.  68,  84  N.  E.  687, 
123  Am.  St.  Bep.  73;  Bonardo  v.  Peo- 
ple, 182  111.  411,  55  N.  E.  519;  Schnier 
v.  People,  23  111.  17;  Hulse  v.  Tollman, 
49  111.  App.  490.  lad.— Ellis  v.  State, 
152  Ind.  326,  52  N.  E.  82.  la.— State 
v.  Watkins,  147  Iowa  566,  126  N.  W. 
691;  State  v.  Dyer,  147  Iowa  217,  124 
N.  W.  629,  29  L.  B.  A.  (N.  S.)  459; 
State   v.    Clayton,    145    Iowa    596,    124 
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N.  W.  605;  State  v.  Abarr,  39  Iowa 
185.  Kan.— State  v.  Truskett,  85  Kan. 
804,  118  Pae.  1047;  State  v.  Hatch,  57 
Kan.  420,  46  PaC.  708,  57  Am.  St.  Eep. 
337;  State  v.  Bohan,  19  Kan.  28.  Ky. 
Com.  v.  Little,  140  Ky.  550,  131  S.  W. 
387;  Green  v.  Com.,  115  S.  W.  233;  Eow- 
sey  v.  Com.,  116  Ky.  617,  76  S.  W.  409; 
Oder  v.  Com.,  80  Ky.  32;  Adkins  «. 
Com.,  26  Ky.  L.  Eep.  496,  82  S.  W. 
242;  Pennington  v.  Com.,  24  Ky.  L. 
Eep.  321,  68  S.  W.  451;  Baker  v.  Com., 
20  Ky.  L.  Eep.  879,  47  S.  W.  864; 
Logsdon  v.  Com.,  19  Ky.  L.  Eep.  413, 
40  S.  W.  775;  Amos  v.  Com.,  16  Ky. 
L.  Eep.  358,  28  S.  W.  152;  Oakley  v. 
Com.,  10  Ky.  L.  Eep.  885,  11  S.  W.  72. 
La. — State  v.  Hopkins,  50  La.  Ann. 
1171,  24  So.  188;  State  v.  Abadie,  Man. 
Unrep.  Cas.  316.  Mich. — People  v.  Len- 
non.  71  Mich.  298,  38  N.  W.  871,  15 
Am.  St.  Bep.  259.  Miss. — Evans  v.  State, 
44  Miss.  762;  Wesley  v.  State,  37  Miss. 
327,  75  Am.  Dec.  62;  Cotton  v.  State, 
31  Miss.  504.  Mo.— State  v.  Belfiglio, 
232  Mo.  235,  134  S.  W.  508;  State  v. 
Darling,  202  Mo.  150,  1.00  S.  W.  631; 
State  v.  Gordon,  191  Mo.  114,  89  S.  W. 
1025,  109  Am.  St.  Eep.  790;  State  v. 
Goddard,  162  Mo.  198,  62  S.  W.  697; 
State  v.  McCollum,  119  Mo.  469,  24 
S.  W.  1021;  State  v.  Berkley,  109  Mo. 
665,  19  S.  W.  192;  State  v.  Downs,  91 
Mo.  19,  3  S.  W.  219;  State  v.  Gonce,  87 
Mo.  627;  State  v.  Alley,  68  Mo.  124; 
State  v.  Stockton,  61  Mo.  382.  Neh. 
Housh  v.  State,  43  Neb.  163,  61  N.  W. 
571;  Brown  v.  State,  9  Neb.  157,  2  N. 
W.  378.  If.  J.— Brown  v.  State,  62  N. 
J.  L.  666,  42  Atl.  811.  N.  Y.— People 
V.  Governale,  193  N.  Y.  581,  86  N.  E. 
554;  Burdiek  v.  People,  58  Barb.  51; 
People  v.  Walworth,  4  N.  Y.  Grim.  35o; 
Pfomer  V.  People,  4  Park.  Crim.  558; 
People  v.  Austin,  1  Park.  Crim.  154. 
N.  O.-State  v.  Cox,  153  N.  C.  638  69 
S.  E.  419;  State  v.  Williams,  141  JN.  o. 
827,  53  S.  E.  823;  State  v.  Blevins,  US 
N.  C.  668,  50  S.  E.  763;  State  «.  -Stev- 
ens, 153  N.  C.  604,  69  S.  E  11;  State 
v.  Barrett,  132  N.  C.  1005,  43  S.  B.  832; 
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self-defense  it  is  error  for  the  court  not  to  grant  a  peremptory  in- 
struction to  acquit.0 

Freedom  From  Fault.  — "Whether  the  defendant  was  reasonably  free 
from  fault  in  bringing  on  the  difficulty  is  a  question  for  the  jury,7  as 
is  also  the  question  whether  he  had  abandoned  the  attack.8 

Character. —  It  is  not  within  the  province  of  the  jury  to  decide  whether 
a  foundation  has  been  laid  for  proof  of  the  deceased's  character  for 
violence.9 

7.  Defense  of  Third  Person.  —  It  is  a  question  for  the  jury  to  de- 
cide whether  it  was  necessary  that  the  accused  shoot  decedent  in  the 
defense  of  a  third  person.10 

N.  Kecommendation  to  Mercy.  —  The  question  as  to  whether  the 
jury  will  or  will  not  recommend  to  mercy  a  defendant  whom  they 
have  found  guilty  on  the  trial  of  a  capital  case  is  for  the  jury  alone.11 


State  v.  Harris,  46  1ST.  C.  190 ;  State  v 
Scott,  26  N.  0.  409,  42  Am.  Dec.  148. 
Ohio.— Martin  v.  State,  17  Ohio  C.  C. 
406;  State  v.  Snelbaker,  8  Ohio  Dec. 
466.  Okla.— Kirk  v.  Ter.,  10  Okla.  46, 
60  Pae.  797;  Mulkey  v.  State,  5  Okla 
dim.  75,  113  Pac.  532;  Turner  V.  State, 
4  Okla.  Crim.  164,  111  Pac.  988.  Ore. 
Goodall  v.  State,  1  Ore.  333,  80  Am. 
Dec.  396.  Pa. — Logue  v.  Com.,  38  Pa. 
265,  80  Am.  Dec.  481.  S.  C— State  v. 
Coyle,  86  S.  C.  81,  87,  67  S.  E.  24.  Tex. 
Gray  v.  State,  55  Tex.  Crim.  90,  114  S. 
W.  635,  22  L.  E.  A.  (N.  S.)  513n;  Lee 
v.  State,  54  Tex.  Crim.  382,  113  S.  W. 
301;  Burnett  v.  State,  53  Tex.  Crim.  515, 
112  S.  W.  74;  Mitchell  v.  State,  51  Tex. 
Crim.  71,  100  S.  W.  930;  Stacy  v.  State, 
48  Tex.  Crim.  95,  86  S.  W.  327;  Adams 
*.  State,  47  Tex.  Crim.  347,  84  S.  W. 
231;  Beard  v.  State,  47  Tex.  Crim.  50, 
81  S.  W.  33,  122  Am.  St.  Eep.  672; 
Robertson  v.  State,  46  Tex.  Crim.  441. 
80  S.  W.  1000;  Jordan  v.  State,  11  Tex. 
App,  435;  Lister  v.  State,  3  Tex.  App. 
17.  Wash.^State  v.  Phillips,  59  Wash. 
252,  109  Pae.  1047;  Watts  v.  Ter.,  ^ 
Wash.  Ter.  .409.  W.  Vq — State  v.  Al- 
derson,  82  S.  E.  1021;  State  v.  Dillard, 
59  W.  Va.  197,  53  S.  E.  117;  State  v. 
Johnson,  49  W.  Va.  684,  39  S.  E.  665; 
State  v.  Dickey,  48  W.  Va.  325,  37  S. 
E.  695;  State  v.  Evans,  33  W.  Va.  417, 
10  S.  E.  792;  State  v.  Cain,  20  W.  Va. 
679.  Wyo.— Palmer  v.  State,  9  Wyo. 
40,  59  Pac.  793,  87  Am.  St.  Eep.  910. 

Where  the  deceased  was  disarmed  of 
lis  weapon,  and  then  killed  by  the  ac- 
cused, or  his  accomplice,  or  both,  it 
;was  for  the  jury  to  determine  under 
all  the  facts  and  circumstances  of  the 


case  whether  there  was  any  real  or  ap- 
parent necessity  for  the  homicide.  State 
v.  Varnado,  126  La.  732,  52  So.  1006. 

In  State  v.  Mahan,  68  Iowa  304,  20 
N.  W.  449,  27  N".  W.  249,  it  was  held 
that  while  it  is  true,  that,  as  a  general 
rule,  it  is  the  province  of  the  jury  to 
determine  from  the  evidence  whether 
or  not  the  assault  was  of  such  a  danger- 
ous character  as  to  justify  the  taking 
of  the  assailant's  life  in  self-defense, 
yet,  in  this  case,  where  the  only  un- 
usual danger  to  the  assailed  was  in  the 
fact  that  the  assailant  had  a  stone  in 
his  hand,  it  was  not  error  for  the  court 
to  instruct  the  jury,  in  effect,  that,  un- 
less the  stone  was  a  dangerous  weapon, 
or  to  a  reasonable  person  in  defendant's 
position  would  have  appeared  to  be 
such,  he  was  not  justified  in  striking 
the  fatal  blow. 

Where  a  person  has  retreated,  his 
good  or  bad  faith  is  a  question  for  the 
jury.  Eowe  v.  United  States,  164  U. 
S.  546,  17  Sup.  Ct.  172,  41  L.  ed.  547; 
Parker  v.  State,  88  Ala.  4,  7  So.  98. 

6.  Sides  v.  State,  96  Miss.  638,  51 
So.  465. 

7.  Griffin  v.  State,  165  Ala.  29,  50 
So.  962;  Gaston  v.  State,  161  Ala.  37, 
49  So.  876;  King  v.  State,  89  Ala.  146, 
7.  So.  750. 

8.  Eowe  v.  United  States,  164  U.  S. 
546,  17  Sup.  Ct.  172,  41  L.  ed.  547. 

9.  State  v.  Golden,  113  La.  791,  37 
So.  757;  State  v.  Kervin,  37  La.  Ann. 
782.    Compare  6  Enct.  op  Ev.  774,  793. 

10.  Tapscott  v.  Com.,  140  Ky.  573, 
131  S.  W,  487. 

11.  Hackett  v.  State,  108  Ga.  40,  33 
S.  E.  842.    See  infra,  IV,  G. 
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III.  INSTRUCTIONS.12  —  A.  Geneeal  Eules.  —  The  general  rules 
of  instruction,  including  those  requiring  that  the  instructions  do  not 
invade  the  province  of  the  jury,13  that  they  must  conform  to  the  evi- 
dence,14 and  not  charge  abstract  propositions,15  are  applicable  to  pros- 
ecutions for  homicide  but  will  be  found  fully  treated  under  another 
title.16 

Language  of  Statutes —  "Where  the  court  in  defining  the  crime  follows 
the  language  of  the  statute  it  will  not  be  prejudicial  that  certain 
phrases  refer  tov  matters  concerning  which  there  is  no  evidence.17 
Slight  deviations  from  the  wording  of  the  statute   are   immaterial.18 

B.  Excusable  and  Justifiable-  Homicide.  —  Where  there  is .  any 
testimony  to  support  the  plea'  of  excusable  or  justifiable  homicide,  the 
court  should  present  that  question  to  the  jury.19    But  the  court  should 


12.  For  a  complete  set  of  instruc- 
tions on  murder,  set  out  in  full  and 
covering  definitions,  self-defense  and 
the  degrees  as  approved  by  the  Mis- 
souri and  Oklahoma  supreme  courts,  see 
State  v.  May,  172  Mo.  630;  72  S.  W 
918;  State  v.  Smith,  114  Mo.  406,  21  S. 
W.  827;  Turner  v.  State,  4  Okla.  Grim. 
164,  111  Pac.  988. 

13.  la. — State  v.  Cater,  100  Iowa  501, 
69  N.  W.  880.  N.  Y.— See  Burdiek  v. 
People,  58  Barb.  (N.  Y.)  51.  Tex.— An- 
gel v.  State,  45  Tex.  Crim.  135,  74  S. 
W.   553. 

See  also  the  title  "Instructions." 

14.  Cook  v.  State,  5  Ala.  App.  11, 
59  So.  519;  Kingen  V.  State,  45  Ind. 
519.    See  also  the  title  "Instructions." 

15.  It  is  error  in  a  court  in  a  homi- 
cide case  to  give  to  the  jury  instruc- 
tions which  are  not  relevant  to  the 
evidence  and  which  may  mislead  the 
jury  to  the.  prejudice  of  the  defendant. 
Ark. — Hamilton  v.  State,  62  Ark.  543, 
36  S.  W.  1054.  Ga.— Eockmore  v.  State, 
93  Ga.  123,  19  S.  B.  32;  Butler  'v.  State, 
92  Ga.  601,  19  S.  E.  51;  Lewis  v.  State, 
90  Ga.  95,  15  S.  E.  697;  Gardner  v. 
State,  90  Ga.  310,  17  S.  E.  86,  35  Am. 
St.  Sep.  202;  Pressley  v.  State,  19  Ga. 
192.  111.— Healy  v.  People,  163  111.  372, 
45  N".  E.  230.  Mo.— State  v.  Walker, 
98  Mo.  95.  9  S.  W.  646,  11  S.  W.  1133; 
State  v.  Wilson,  88  Mo.  13.  N.  C— State 
tf.  Craine,  120  N.  G.  601,  27  S.  E.  72. 
Okla. — Mulkey  v.  State,  5  Okla.  Crim. 
75,  113  Pac.  532.  Va  — Hodges  v.  Com., 
89  Va.  265,  15  S.  E.  513. 

16.  See  generally  the  title  "Instruc- 
tions." 

17.  People  v.  Chaves,  122  Cal.  134, 
54  Pac.  <596;  Territory  v.  Manton,  8 
Mont.  95,  19  Pac.  387. 
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18.  State  v.  Eose,  92  Mo.  201,  4  S. 
W.  733. 

19.  Conn.— State  v.  McGuire,  84 
Conn.  470,  SO  Atl.  761,  38  L.  E.  A. 
(N.  S.)  1045.  Fla.— Pinder  v.  State,  27 
Fia.  370,  8  So.  837,  26  Am.  St.  Eep.  75. 
Ga.— Glover  v.  State,  105  Ga.  597,  31 
S.  E.  584;  Waller  v.  State,  102  Ga. 
684,  28  S.  E.  284.  Ey.— Eisner  v.  Com., 
31  Ky.  L.  Eep.  503,  102  S.  W.  825.  Nev. 
State  v.  Frazer,  14  Nev.  210.  Tex.— Cole 
v.  State,  45  Tex.  Crim.  225,  75  S.  W. 
527;  Morrison  v.  State,  39  Tex.  Crim. 
519,  47  S.  W.  369;  Bedford  v.  State,  36 
Tex.  Crim.  477,  38  S.  W.  210;  Price  v. 
State,  IS  Tex.  App.  474,'  51  Am.  Eep. 
322;  Stanley  v.  State,  16  Tex.  App. 
392.  Wis.— Campbell  v.  State,  111  Wis. 
152,  86  N.  W.  855. 

"On  a  trial  for  murder,  where  the 
defense  is  that  the  killing  was  acci- 
dental, it  is  error  to  instruct  the  jury 
that  they  shall  find  the  defendant  not 
guilty  if  they  believe  the  killing  was 
the  result  of  an  accident,  unress  they 
further  find  that  the  defendant  was 
guilty  of  criminal  carelessness,  without 
instructing  as  to  what  constitutes  crim- 
inal carelessness,  and  without  further 
oualifving  the  instruction  so  as  to  en- 
able the  jury,  if  they  should  find  the 
defendant  guilty  of  the  offense,  to 
properly  fix  the  degree  of  the  crime. 
State  v.  Legg,  59  W.  Va.  315,  53  S.  E. 
545,  3  L.  E.  A.  (N.  S.)  1152n. 

Failure  of  the  court  to  define  excus- 
able homicide  on  request  of  the  jury,  is 
error,  although  the  court  had  previ- 
ously instructed  the  jury  as  to  excus- 
able homicide.  State  v.  Hartness,  W» 
N.  C.  577,  38  S.  E.  253. 

Distinguishing  Justifiable  and  Excus- 
able Homicide.— See  Eamsey  v.  State, 
92  Ga.  53,  17  S.  E.  613. 


HOMICIDE 


655 


not  charge  on  this  subject  unless  the  testimony  raises  an  issue  of  ex- 
cusable homicide.20  Where,  however,  there  is  evidence  tending  in  an 
Appreciable  degree  to  establish  the  defense  of  accidental  homicide  it 
is  error  to  refuse  to  instruct  thereon.21 

C.  Death-Means  or  Agency.  —  It  is  not  necessary  to  charge  on 
the  question  as  to  whether  deceased  was  killed  unless  there  is  some 
issue  thereon,22  but  the  means  or  criminal  agency  may  be  considered 
in  a  proper  case.23  It  is  not  necessary  for  the  court  to  define  what  is 
a  deadly  weapon  unless  there  is  some  question  whether  the  weapon 
used  was  a  deadly  weapon,  when  considered  in  connection  with  the 
circumstance  of  the  case  and  the  manner  of  its  use.21 

D.  Intent.- — Applying  the  well  recognized  rule  that  where  there 
is  any  evidence  tending  in  an  appreciable  degree  to  support  a  particular 


20.  Cal. — People  v.  Shears,  133  Cal. 
154,  65  Pac.  295.  Ga. — Wiggins  v.  State, 
101  Ga.  501,  29  S.  E.  26;  Curney  v. 
State,  92  Ga.  474,  17  S.  E.  846;  Oz- 
bum  v.  State,  87  Ga.  173,  13  S.  E.  247; 
Boyd  v.  State,  17  Ga.  194.  Mo.— State 
t,  Hargraves,  188  Mo.  337,  87  S.  W. 
491;  State  v.  Eenfrow,  111  Mo.  589,  20 
S  W.  299.  S.  D. — State  v.  Stumbaugh, 
28  S.  D.  50,  132  N".  W.  666.  Tex.— Har- 
ris v.  State  (Tex.  Crim.),  47  S.  W.  643; 
Brittain  v.  State,  36  Tex.  Crim.  406,  37 
S.  W.  758;  Sherar  v.  State,  30  Tex.  App. 
349,  17  S.  W.  621.  Utah. — State  v. 
Botha,  27  Utah  289,  75  Pac.  731. 

21.  State  v.  Legg,  59  W.  Va.  315,  53 
S.  E.  545,  3  L.  E.  A.  (N.  S.)   1152n. 

In  a  prosecution  for  homicide  where 
the  accused  claimed  that  he  was  at- 
tacked as  the  result  of  a  formed  con- 
spiracy to  kill  him,  and  the  prosecut- 
ing witness  claimed  that  defendant 
brought  about  the  difficulty,  a  charge 
in  reference  to  accidental  shooting  was 
erroneous,  there  being  no  evidence  to 
support  it.  Black  v:  State  (Tex.),  145 
S.  W.  944. 

Where  the  testimony  upon  a  charge 
of  homicide  is  so  strong  and  clear  as 
to  preclude  the  conclusion  that  the  kill- 
ing was  excusable  or  justifiable,  and 
that  a  verdict  of  guilty  of  manslaugh- 
ter in  the  third  degree  is  fully  sus- 
tained by  the  evidence,  the  verdict 
should  not  be  set  aside  upon  the  ground 
that  the  judge  did  not  instruct  the  jury 
fully  upon  the  question  of  justifiable 
or  excusable  homicide.  Brown  v.  State, 
18  Pla.  472. 

22.  Hopkins  v.  State  (Tex.  Cr.),  53 
S.  W.  619: 

23^  People  v,  Hubert,  251  111.  514,  96 
N.  E.  294. 


Where  the  legislature  has  published 
and  declared  chloroform  to  be  a  viru- 
lent poison,  by  a  law  which  all  are 
presumed  to  know,  it  is  not  error  for 
the  court  to  say  to  the  jury  that,  "in 
common  parlance,  chloroform  is  classed 
among  the  poisons,"  when  he  couples 
with  the  statement  the  direction  that 
it  is  still  necessary  for  the  jury  to  find 
from  the  evidence  that  chloroform  is  a 
poison,  before  the  defendant  can  be 
convicted.  State  v.  Baldwin,  36  Kan. 
1,  12  Pac.  318. 

Where  death  was  caused  by  stabbing 
with  an  ordinary  pocket  knife  with  a 
blade  about  two  or  two  and  a  half 
inches  long,  and  the  court  specifically 
instructed  the  jury  that  the  instrument 
or  means  by  which  a  homicide  is  com- 
mitted are  to  be  taken  into  considera- 
tion in  judging  the  intent,"  and  the 
use  or  means  not  in  their  nature  cal- 
culated to  produce  death,  besides  defin- 
ing a  deadly  weapon,  all  the  issues  aris- 
ing from  the  testimony  being  submit- 
ted, no  error  was  found.  Price  v.  State, 
60  Tex.  Crim.  91,  131  S.  W.  319. 

24.  West  v.  Ter.,  4  Ariz.  212,  36 
Pac.  207;  Wheeler  v.  State,  56  Tex. 
Crim.  547,  121  S.  W.  166;  Henry  V, 
State,  38  Tex.  Crim.  306,  42  S.  W.  559; 
Gallaher  v.  State,  28  Tex.  Crim.  247,  12 
•S.  W.  1087. 

In  instructing  the  jury  the  court  is 
not  required  to  designate  a  pistol  as  a 
deadly  weapon.  Territory  v.  Watson, 
12  1ST.  M.  419,  78  Pac.  504;  State  v. 
Brewer,  98  JST.  C.  607,  3  S.  E.  819. 

For  sufficient  instruction  as  to  dead- 
liness  of  weapon,  see  People  v.  Lopez, 
135  Cal.  23,  66  Pac.  965;  State  v.  Grant, 
152  Mo.  57,  53  S.  W.  432. 
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theory  of  the  case,  -the  court  should  give  to  the  jury  instructions  pre- 
senting such  theory,  if  there  is  any  evidence  tending  to  show  that  the 
billing  was  intentional,  the  state  is  entitled  to  an  instruction  presenting 
this  phase  of  the  case.25  And  on  the  other  hand  if  the  person  killing 
is  not  to  be  deemed  guilty  of  the  homicide  or  of  the  particular  degree 
of  homicide  charged  unless  it  appears  that  there  was  an  intention  to 
kill,  he  should  be  permitted  to  have  this"  question  presented  to  the 
jury.20  And  it  is  the  better  practice  to  submit  this  issue  with  direct 
reference  to  the  facts  in  evidence,  rather  than  in  the  form  of  abstract 
propositions  as  taken  from  the  statutes.27 

Where  the  question  of  intent  is  not  in  issue,  as,  for  example,  where 
the  defendant  concedes  that  the  homicide  was  both  willful  and  inten- 


25.  State  v.  Legg,  59  W.  Va.  315, 
53  S.  E.  545,  3  D.  K.  A.   (N.  S.)   1152. 

Sue  the  title  "Instructions." 
Thus  where  the  evidence  shows  that 
the  accused  armed  himself  and  ad- 
vanced to  within  a  short  distance  of 
the  deceased  and  fired,  inflicting  the 
mortal  wound,  an  instruction  as  to  in- 
tent should  be  given.  Odom  v.  State, 
51   Fla.  91,  40  So.   182. 

Furnishing  Means  for  Commission  of 
Suicide. — In  a  state  where  it  is  no 
crime  for  a  person  to  commit  suicide, 
a  person  who  furnishes  the  means  to 
the  suicide  is  innocent  of  any  crime, 
and  a  charge  to  the  effect  that  the 
defendant  is  guilty  of  murder  if  he 
placed  the  pistol  where  the  deceased 
had  access  to  it,  with  the  intent  that 
deceased  might  get  it  and  use  it,  is 
erroneous.  Grace  v.  State,  44  Tex. 
Crim.  193,  69  S.  W.  529. 

26.  State  v.  Smith,  102  Iowa  656, 
72  N.  W.  279;  McDowell  v.  State,  55 
Tex.  Crim.  596,  117  S.  W.  831;  Crow 
v.  State,  55  Tex.  Crim.  200,  116  S.  W. 
52;  Williams  V.  State  (Tex.  Crim.),  96 
S.  W.  42;  Tooney  v.  State,  5  Tex.  App. 
163. 

Where  a  homicide  occurs  under  the 
influence  of  sudden  passion,  but  by  the 
use  of  means  not  in  their  nature  cal- 
culated to  produce  death,  the  jury 
should  be  instructed  on  the  law  rela- 
tive to  the  necessity  for  an  intention 
to  kill  accompanying  the  act.  Dones  v. 
State,  8  Tex.  App.  112. 

When  death  ensued  from  a  mutual 
conflict,  brought  on  by  the  accused 
whose  guilt,  or  the  degree  of  it,  de- 
pended on  the  controverted  question 
of  his  intent  at  the  time,  the  court  be- 
low, in  its  instructions  to  the  jury, 
should  not  have  stopped  at  charging 
the   law  applicable   to   the   hypothesis 
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that  the  accused  brought  on  the  con- 
flict with  an  intent  to  kill.  The  omis- 
sion to  charge  upon  the  'contrary  hypo- 
thesis was  calculated  to  prejudice  the 
accused  in  the  minds  of  the  jury.  Les- 
ter v.  State,  2  Tex.  App.  432. 

If  the  defendant  relies  upon  acci- 
dental killing  as  an  excuse,  he  should 
be  permitted  to  have  this  question  pre- 
sented to  the '  jury.  Ala. — Harrell  v. 
State,  160  Ala.  91,  49  So.  805.  Tex. 
Boyd  v.  State,  28  Tex.  App.  137,  12  S. 
W.  737.  W.  Va.— State  v.  Legg,  59  W. 
Va,  315,  53  S.  E.  545,  3  L.  E.  A.  (N. 
S.)   1152. 

Where  the  evidence  for  defendant 
tended  to  show  that  the  gun  was  dis- 
charged while  laying  across  his  legs, 
he  was  entitled  to  have  the  jury  in- 
structed that  there  could  be  no  unlaw- 
ful presentation  of  a  gun  at  a  person 
unless  the  presentation  was  intentional, 
but  was  not  entitled  tp  an  instruction 
that  the  jury  must  find  from  the  evi- 
dence beyond  all  reasonable  doubt  that 
the  defendant  intentionally  pointed1 
the  gun  at  decedent,  and  if  they  were 
not  so  satisfied  they  must  acquit.  Mc- 
Daniel  v.  State,  156  Ala.  40,  46  So.  988, 

Drunkenness. — In  a  trial  for  murder, 
where  evidence  of.  voluntary  drunken- 
ness was  introduced  by  the  defendant, 
it  was  reversible  error  for  the  court  to 
give  an  instruction  in  the  language  of 
the  statute,  ' '  that  drunkenness  _  shall 
not  be  an  excuse  for  crime,  without 
also  giving  an  instruction  that  drunk- 
enness in  such  case  might  be  considered 
by  the  jury  for  the  purpose  of  deter- 
mining whether  the  accused  was  cap- 
able of  forming  a  willful,  deliberate  and 
premeditated  design  to  take  life.' 
Brennan  v.  People,  37  Colo.  256,  86  Pac. 
79 

27.    Dones  v.  State,  8  Tex.  App.  112. 
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tional  and  the  only  issue  is  as  to  whether  or  not  it  was  excusable,  or, 
if  not  excusable,  whether  it  was  committed  with  malice  aforethought 
or  in  sudden  affray  or  in  sudden  heat  of  passion;23  or  where  the 
undisputed  facts  of  the  case  preclude  any  doubt  as  to  the  existence  of 
an  intent  to  kill,29  it  is  not  error  for  the  court  to  omit  to  charge 
as  to  intent. 

Instructing  as  to  Presumption  of  Intent. —  It  is  proper  for  the  court  to 
give  an  instruction  embodying  a  statement  of  the  rule  that  a  person  is 
presumed  to  have  intended  the  natural,  ordinary  and  probable  results 
of  his  acts,  and  to  charge  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  accused  intentionally  attacked  the  deceased  with  a 
deadly  weapon,  from  which  death  ensued,  that  they  should  find  that 
he  intended  to  kill,  unless  the  facts  and  circumstances  given  in  evi- 
dence show  the  contrary.30  Since  the  instrument  or  means  by  which 
a  homicide  is  committed  are  to  be  taken  into  consideration  in  judging 
of  the  intent  of  the  party  offending,  if  the  instrument  be  one  not 
likely  to  produce  death  the  court  should  instruct  that  it  is  not  to 
be  presumed  that  death  was  designed,  unless  from  the  manner  in 
which  the  instrument  was  used  such  intention    evidently    appears.31 


28.  Wheeler  v.  Com.,  120  Ky.  697, 
87  S.  W.  1106;  Thompson  v.  State,  49 
Tex.  (Mm.  384,  93  S.  W.  Ill;  Baker  v. 
State  (Tex.  Crim.),  81  S.  W.  1215; 
Burnett  v.  State,  46  Tex.  Crim.  116,  79 
S.  W.  550. 

29.  Allen  v.  State,  24  Tex.  App.  216, 
6  S.  W.  187.  In  this  ease  the  act  was 
the  presenting  of  a  pistol  within  range, 
presumably  to  secure  a  greater  accur- 
acy of  aim,  and  the  words  accompany- 
ing the  act  conveyed  a  desire  and  in- 
tention to  "settle"  the  matter  then 
and  there  with  a  deadly  weapon  as  the 
arbitrator. 

30.  Ga.— Jaekson  v.  State,  82  Ga. 
449,  9  S.  E.  126.  Mo.— State  v.  Land- 
f?raf,  95  Mo.  97,  8  S.  W.  237,  6  Am.  St. 
Rep.  26.  Tex.— Kendall  v.  State,  8  Tex. 
App.  569.  But  see  Thomas  v.  State,  57 
Tex.  Crim.  452,  125  S.  W.  35.  W.  Va. 
State  v.  Medley,  66  W.  Va.  216,  66  S. 
E.  358. 

Hill  v.  People,  1  Colo.  436,"  held  that 
the  jury  should  be  told  that  the  pre- 
sumption is  to  be  drawn  by  them  and 
does  not  arise  by  implication  of  law. 

In  a  prosecution  for  assault  with  in- 
tent to  lull,  an  instruction  that,  if  the 
jury  was  satisfied  beyond  a  reasonable 
doubt  that  accused  assaulted  a  person 
Mmed  and  shot  .at  him,  "you  would 
nave  a  right  to  infer  that  he  intended 
w  k™'  unle8S  there  is  a  reason- 
able doubt  in  your  minds,  growing  out 
or  all  the  evidence,  as  to  whether  de- 


fendant at  the  time  of  the  shooting 
was  capable  of  forming  an  intent,"  is 
erroneous  as  directing  the  jury  to  find 
defendant  guilty  provided  he  was  cap- 
able of  forming  any  intent  whatever, 
there  being  no  dispute  that  defendant 
shot  at  the  person  named,  and  as  ex- 
cluding the  inference  that  the  shoot- 
ing might  have  been  done  merely  with 
intent  to  injure,  thus  precluding  the 
jury  from  finding  the  defendant  guilty 
of  a  lesser  offense,  and  from  determin- 
ing from  all  the  evidence  whether  the 
shooting  was  done  with  intent  to  kill, 
or  merely  to  injure.  State  v.  Fraser, 
23  S.  D.  304,  121  N.  W.  790. 

Failure  To  Instruct  as  to  Presump- 
tion That  Consequences  of  Defendant's 
Act  Were  Intended. — It  is  not  essential 
to  a  correct  declaration  of  law  that  the 
court  should  embody  in  an  instruction 
a  direction  to  the  jury  what  particular 
state  of  facts  would  authorize  the  pre- 
sumption that  he  intended  the  conse- 
quences of  his  act,  if  the  instructions 
were  otherwise  correct  and  required 
them  to  find  that  there  was  an  intent 
to  kill.  State  v.  Kinder,  184  Mo.  276, 
83  S.  W.  964. 

31.  McDowell  v.  State,  55  Tex.  Crim. 
596,  117  S.  W.  831;  Munos  v.  State,  58 
Tex.  Crim.  147,  127  S.  W.  941;  Wash- 
ington v.  State,  53  Tex.  Crim.  480,  116 
S.  W.  751;  Brownlee  v.  State,  48  Tex. 
Crim.  408,  87  S.  W.  1153;  Connell  v. 
State,  46  Tex.  Crim.  259,  81  S.  W.  746. 
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Intent  Must  Be  Coupled  With  Killing.  —  The  instruction  on  murder 
should  make  it  clear  that  the  intent  must  have  been  to  kill  and  not 
merely  to  use  a  deadly  weapon.32 

'  Intent  of  Co-defendant. —  A  charge  is  erroneous  which  couples  the  ac- 
cused to  the  intent  that  may  have  actuated  other  participants  in  the 
tragedy,  regardless  of  whether  he  knew  their  purpose  and  intent.33 

Harmless  Error. —  The  defendant  cannot  complain  of  an  instruction 
which  charges  the  intent  with  greater  severity  than  warranted  by  law.31 

E.  Motive.  —  The  question  as  to  motive  may  be  considered  in  the 
charge  by  the  court,  where  there  is  evidence  on  which  to  predicate  the 
instruction.35  The  jury  should  be  instructed  that  in  determining  the 
existence  of  motive,  they  may  consider  all  the  evidence  in  reference 
to  the  relations  and  deportment  of  the  defendant  and  deceased  towards 


See  also  Shaw  v.  State,  34  Tex.  Crim. 
435,  31  S.  W.  361. 

A  charge  of  this  character  is  un- 
called for  where  the  weapon  used  was 
of  a  deadly  character.  Baker  v.  State 
(Tex.  Crim.),  81  S.  W.  1215;  Connell  v. 
State,  46  Tex.  Crim.  259,  81  S.  W.  746. 

This  charge  should  not  be  given  when 
there  is  no  question  of  the  intent  of  the 
party.  Baker  v.  State  (Tex.  Crim.),  81 
S.  W.  1215;  Burnett  v.  State,  46  Tex. 
Crim.  116,  79  S.  W.  550. 

In  Thomas  v.  State,  57  Tex.  Crim. 
452,  125  S.  "W.  35,  the  court  says:  "If 
there  is  any  cavil  or  dispute  or  con- 
troversy raised  by  the  evidence  as  to 
whether  or  not  the  weapon  was  a  dead- 
ly one,  then  the  court  should  explicitly 
charge  the  law  applicable  to  that  state 
of  facts." 

In  Early  v.  State,  51  Tex.  Crim.  382, 
103  S.  W.  868,  the  court  says:  "A 
charge  of  this  character  is  not  called 
for  unless  the  weapon  is  of  a  non-dead- 
ly .character;  but  if  the  weapon  used 
in  the  homicide  is  unquestionably  of  a 
deadly  character,  then  it  is  not  error 
ordinarily  to  give  said  article  in  the 
charge.  In  some  cases  where  the  weapon 
is  deadly  and  the  defense  is  insanity  or 
accident,  it  has  been  held  that  it  might 
be  error  to  give  this  article  in  the 
charge.  See  also  Brownlee  v.  State,  48 
Tex.  Crim.  408,  87  S.  W.  1153. 

Grant  v.  State,  56  Tex.  Crim.  411, 
120  S.  W.  481,  held  that  after  giving 
the  instruction  as  indicated  in  the  text 
it  is  erroneous  to  add  the  words  "and 
the  surrounding  circumstances  at  the 
time. ' ' 

32.    Palmore  v.  State,  29  Ark.  248. 

S3.  Parnell  v.  State,  50  Tex.  Crim. 
419,  98  S.  W.  269;  Leslie  v.  State,  42 
Tex.  Crim.  65,  57  S.  W.  659. 

VQJ,  35 


But  since  the  person  actually  com- 
mitting the  offense  may  be  guilty  of 
one  degree  of  felonious  homicide  and 
the  aider  or  abettor  guilty  of  another 
degree,  the  jury  should  be  charged  that 
if  the  defendant  knowing  the  intent  of 
the  party  actually  committing  the  of- 
fense, entered  into  it  and  aided  the 
doer  with  some  other  intent  on  his  part 
of  a  greater  or  less  degree,  they  should 
find  him  guilty  and  fix  his  punishment 
accordingly.  Red  v.  State,  39  Tex. 
Crim.  667,  47  S.  W.  1003,  73  Am.  St. 
Eep.  965. 

34.  If  error  at  all,  it  is  harmless 
for  the  court  in  its  charge  to  require 
the  jury  that  in  order  to  find  defend- 
ant guilty  of  manslaughter  they  must 
find  that  defendant's  intent  in  provok- 
ing the  difficulty  was  to  kiH  deceased, 
or  to  do  him  serious  bodily  injury,  when 
the  law  only  requires  that  it  should 
find  that  his  intent  was  to  whip  Or  in- 
jure him,  to  convict  defendant  of  man- 
slaughter. Gray  v.  State,  61  Tex.  Crim. 
454,  135  S.  W.  1179. 

35.  State  v.  Anderson,  98  Mo.  461, 
11  S.  W.  981;  People  v.  Zachello,  168  N. 
Y.  35,  60  N.  B.  1051. 

It  is  erroneous  to  give  an  instruc- 
tion that  "It  is  against  all  experience 
and  reason  to  suppose  that  a  man  will 
imperil  his  own  life,  and  inflict  upon 
another  a  brutal  crime  without  a  mo- 
tive and  in  the  mere  wantonness  of  de- 
pravity," and  an  instruction  that  the 
prosecution  might  not  be  able  to  prove 
that  the  defendant  had  a  hidden  mo- 
tive, because  they  are  merely  argu- 
ments against  defendant.  People  ». 
Vereneseneckockockhoff,  129  Cal.  497, 
58  Pae.  156,  62  Pac.  1116.  See  also 
People  v.  Enwright,  134  #  Cal.  527,  66 
.**«,  726, 
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each  other  with  all  the  other  evidence  in  the  case.86    Since  it  is  im- 
probable that  there  should  be  a  crime  without  motive,  where  there  is 
no  evidence  as  to  the  inducing  cause  of  the  homicide,  an  instruction 
"that  the  absence  of  all  evidence  of  an  inducing  cause  or  motive  to 
commit  the  crime,  when  the  fact  is  in  reasonable  doubt  as  to  who 
committed  it,  affords  a  strong  presumption  of  innocence,"  should  be 
given  if  requested,37  but  if  there  is  some,  evidence  as  to  motive,  a 
charge  founded  upon  absence  of  proof  of  motive  is  properly  refused.38 
F.    Maltce.  —  Malice  being  an  essential  element  of  the  crime  of 
murder  it  is  as  a  general  rule  indispensable  where  murder  is  charged 
that  the  court  should  instruct  the  jury  that  they  must  believe  beyond 
a  reasonable  doubt  that  the  defendant  not  only  killed  the  person  slain 
but  that  such  killing  was  with  malice  aforethought,39  and  the  absence 
of  malice,  though  the  killing  is  unlawful,  should  be  mentioned  in  a 
charge  on  manslaughter.40    But  it  is  not  necessary  that  each  instruction 
in  the  case  should  mention  this  element  where  the  court  has  in  its 
initial  instructions  properly  denned  murder  and  malice.41    Nor  under 
some  authorities  is  it  necessary  for  the  court  to  instruct  that  malice 
is  prerequisite  to  a  conviction  where  murder  committed  in  the  man- 
ner which  the  evidence  tends  to  prove  presupposes  the.  element  of 
malice,42  or  where  there  is  no  reasonable  doubt  that  malice  did  in 
fact  exist.43 


36.  State  v.  Evans,  158  Mo.  589,  59 
S.  W.  994. 

37.  Vaughan  v.  Com.,  85  Va.  671,  8 
S.  E.  584.  See  Ind.— Porter  v.  State, 
173  Ind.  694,  91  N.  E.  340.  la.— State 
«.  Walker,  133  Iowa  489,  110  N.  W. 
925.  Mo.— State  v.  Barrington,  198  Mo. 
23,  95  S.  W.  235;  State  v.  Henderson, 
186  Mo.  473,  85  S.  W.  576;  State  V. 
Evans,  158  Mo.  589,  59  S.  W.  994. 

But  in  Goley  v.  State,  85  Ala.  333,  5 
So.  167,  it  was  held  that  a  charge  that 
the  failure  to  prove  any  motive,  or  the 
proof  of  friendly  relations  between  de- 
fendant and  deceased  is  a  strong  cir- 
cumstance in  favor  of  defendant's  in- 
nocence, was  properly  refused  for  the 
reason  it  is  argumentative  and  gives 
undue  prominence'  to  parts  of  the  evi- 
dence to  the  exclusion  of  the  rest.  See 
also  Jackson  v.  State,  136  Ala.  22,  34 
So.  188. 

38.  Eains  v.  State,  88  Ala.  91,  7  So. 
315. 

39.  Ind.— Brooks  v.  State,  90  Ind. 
128.  Ky.— Shelton  v.  Com.,  145  Ky. 
5«,  140  S.  W;  670;  Tutt  v.  Com.,  104 
Ky.  299,  46  S.  W.  675.  Mass.— Burnett 
R  State.  92  Miss.  826,  46  So.  248; 
Kearney  v.  State,  68  Miss.  233,  8  So. 
292.  .Mo.-^State  v.  Bohanan,  76  Mo. 
M2.  Mont.— State  v.  Shafer,  22  Mont. 
i7!  5o  Pae.  526.    Neb.— Willis  v.  State, 


43  Neb.  102,  61  N.  W.  254.  S.  C— State 
v.  Bowers,  65  S.  C.  207,  43  S.  E.  656, 
95  Am.  St.  Rep.  795.  lex.— Oates  v. 
State,  51  Tex.  Crim.  449,  103  S.  W. 
859;  Clark  v.  State,  51  Tex.  Crim.  519, 
102  S.  W.  1136;  Richardson  v.  State,  28 
Tex.  App.  216,  12  S.  W.  870;  Griffin  v. 
State,  26  Tex.  App.  157,  9  S.  W.  459,  8 
Am.  St.  Rep.  460;  Babb  v.  State,  12 
Tex.  App.  491;  Holmes  v.  State,  .11  Tex. 
App.   223. 

It  is  not  sufficient  to  substitute  the 
word  "maliciously."  Tutt  v.  Com.,  104 
Ky.  299,  46  S.  W.  675. 

40.  State  v.  Bowers,  65  S.  C.  207,  43 
S.  E.  656,  95  Am.  St.  Rep.  795. 

41.  People  v.  Bawden,  90  Cal.  195, 
27  Pae.   204. 

42.  State  v.  Baldwin,  36  Kan.  1,  12 
Pae.  318.  See  also  State  v.  Daly,  210 
Mo.  664,   109   S.  W.  53. 

It  was  held  in  Koser  v.  People,  224 
111.  201,  79  N.  E.  615,  that  "If  an  un- 
provoked murderous  assault  is  made  and 
death  results,  the  malice  aforethought 
is  implied  from  the  character  of  the 
assault.  If  malice  is  implied  it  need 
not  be  proven.  The  instruction  stated 
a  hypothetical  state  of  facts  from 
which  malice,  in  law,  would  be  implied, 
hence  it  was  not  necessary  to  otherwise 
include  it  in  the  instruction." 

43.  On  the  trial  of  one  for  murder, 
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Definitions. — Such  an  instruction  should  define  the  term  "malice 
aforethought."44  And  under  the  rule  laid  down  in  some  of  the  cases 
the  distinction  between  express  and  implied  malice  should  be  explained 
to  the  jury.45 


the  court  instructed  the  jury,  that  if 
they  believed  from  the  evidence  cer- 
tain named  facts,  and  that  defendant 
then  and  there  deliberately  and  inten- 
tionally stabbed  the  deceased,  etc.,  as 
charged  in  the  indictment,  from  which 
death  ensued,  they  should  find  the  de- 
fendant guilty.  It  was  urged  against 
the  instruction  that  it  did  not  Tequire 
the  jury  to  find  that  the  killing  was 
done  with  malice  aforethought;  but  it 
was  held,  that,  as  the  question  of  mal- 
ice was  not  left  doubtful  by  the  evi- 
dence, the  instruction  was  not  mislead- 
ing, .the  other  instructions  fully  explain- 
ing the  difference  between  murder  and 
manslaughter.  Peri  v.  People,  65  111. 
18'. 

44.  la. — State  v.  Von  Kutzleben,  136 
Iowa  89,  113  N.  W.  484.  Ky. — Ewing 
v.  Com.,  129  Ky.  237,  111  S.  W.  352; 
Jolly  v.  Com.,  110  Ky.  190,  61  S.  W. 
49,  96  Am.  St.  Rep.  429.  Mo.— State  v. 
Simms,  71  Mo.  538.  Tex.— Harrell  v. 
State,  41  Tex.  Crim.  507,  55  S.  W.  824; 
Boyd  v.  State,  28  Tex.  App.  137,  12  S. 
W.  737;  Garza  v.  State,  11  Tex.  App. 
345;  Tooney  v..  State,  5  Tex.  App.  163; 
Hodges  v.  State,  3  Tex.  App.  470. 

Definition  Held  Unnecessary. — In 
Hathaway  v.  Com.,  26  Ky.  L.  Eep.  630, 
82  S.  W.  400  (quoted  with  approval  in 
Collier  v.  Com.,  160  Ky.  338,  169  S.  W. 
740),  the  court  said:  "As  very  cor- 
rectly said  in  the  brief,  malice  in  the 
lay  mind  signifies  personal  hatred  or 
ill-will,  and  doubtless  many  jurors  so 
understand  its  meaning;  it  is,  there- 
fore, much  to  the  interest  of  the  Com- 
monwealth that  the  jury  should  be 
told  that  'malice'  in  the  instruction 
is  used  in  its  technical  sense,  and  de- 
notes a  wrongful  act  done  intentionally, 
without  just  cause,  and  that  afore- 
thought means  a  predetermination  to 
do  the  act,  however  sudden  or  recently 
formed  in  the  mind  the  resolution  to 
do  it  has  been  made.  An  ardent  Com- 
monwealth's attorney  would  sincerely 
desire  these  definitions  given  in  every 
murder  case,  but  it  would  not  be  to  the 
interest  of  the  defendant  so  to  do." 

45.  Villareal  v.  State,  26  Tex.  107; 
Harrell  v.  State,  41  Tex.  Orim.  507,  55 
S.  W.  824. 
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But  in  State  v.  Keehn,  85  Kan.  765, 
118  Pac.  851,  it  was  held  that  the  fail- 
ure to  explain  this  distinction  made  no 
difference  where  "malice  was  fully  and 
correctly  defined  and  the  jury  were  told 
that  they  could  not  convict  the  defend- 
ant of  murder  unless  they  found  that 
the  homicide  was  committed  with  mal- 
ice, so  that  the  expression  'malice  ex- 
press or  implied'  could  mean  to  the 
jury  nothing  less  than  actual  malice." 

Where  the  words  "with  malice  afore- 
thought" have  been  used  in  an  instruc- 
tion, it  is  unnecessary  to  charge  that 
the  killing  was  done  with  express  mal- 
ice.    Perry  v.  State,  44  Tex.  473. 

In  Godwin  v.  State,  39  Tex.  Crim.  404, 
46  S.  W.  226,  the  court  said:  "Ap- 
pellant also  in  motion  for  a  new  trial 
and  in  bills  of  exception,  excepts  to 
the  charge  of  the  court.  He  excepts  to 
that  portion  of  the  charge  defining  ex- 
press malice.  Evidently  the  court  gave 
this  charge  for  the  purpose  of  defining 
to  the  jury  implied  malice — instructing 
them  upon  that  subject.  "We  think  it 
would  have  been  better  had  the  learned 
judge  who  tried  the"  case  stated  dis- 
tinctly to  the  jury  that  appellant  was 
only  on  trial  for  murder  in  the  second 
degree,  and  that  he  gave  a  charge  on 
murder  in  the  first  degree  upon  express 
malice  merely  for  the  purpose  of  de- 
fining to  them,  and  instructing  them 
upon  the  subject  of,  murder  in  the  sec- 
ond degree." 

Testimony  showed  that  defendant, 
while  intoxicated,  tried  to  pull  his  wife 
away  from  his  mother-in-law,  to  whom 
she  was  clinging.  Failing  in  this  he 
took  a  stick  of  wood  and  tried  to  kill 
his  mother-in-law,  beating  her  over  the 
head  and  arms,  she  warding  off  the 
blows,  and  one  of  these  blows  struck 
his  wife,  killing  her.  There  had  been 
no  animosity  between  defendant  and 
his  wife,  but  considerable  testimony 
that  he  entertained  a  grudge  against 
his  mother-in-law.  Defendant  testified 
that  he  did  not  intend  to  hurt  his  wife 
and  did  not  know  it  until  he  had  started 
away.  The  supreme  court  held  that: 
"The  general  charge  on  a  killing  upon 
implied  malice  was  sufficient,  .  .  .  but 
a    charge    presenting    implied   malice 
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Where  Erroneous  Instruction  Not  Prejudicial.  —  Where  an  erroneous  in- 
struction in  regard  to  malice  could  not  have  prejudiced  the  accused  as, 
for  example,  where  he  is  convicted  of  manslaughter  only,  the  case  will 
not  be  reversed  because  of  the  error.48  So  also  an  instruction  which 
defines  malice  in  stronger  terms  than  warranted  by  law  is  an  error 
on  the  side  of  mercy  and  hence  is  not  prejudicial.47 

G.  Deliberation  and  Peemeditation.  - — "Where  the  crime  as 
charged  involves  the  question  of  deliberation  or  premeditation  the 
jury  should  be  instructed  thereon.48  Where  there  is  no  evidence  in 
the  case  which  would  tend  to  reduce  the  crime  below  murder  in  the 
first  degree  an  error  in  denning  "deliberately"  will  not  constitute 
reversible  error.4® 

H.  Insanity.  —  Where  there  is  evidence  from  which  the  jury  are 
warranted  in  drawing  the  inference  that  the  defendant  was  not  of 
sound  mind  at  the  time  he  committed  the  crime,  the  court  should  in- 
struct the  jury  upon  the  subject  of  insanity.50    Where  neither  the  cir- 


predicated  on  a  killing  where  the  in- 
tent was  to  kill  one  person,  but  another 
■was  slain,  should  have  been  given." 
Howard  v.  State  (Tex.  Crim.),  58  S.  W. 
77. 

46.  People  v.  Boling,  83  Cal.  380,  23 
Pae.  421;  Connor  v.  Com.,  26  Ky.  L. 
Eep.  398,  81  S.  "W.  259. 

47.  State  v.  Yarborough,  39  Kan. 
581,  18  Pac.  474. 

48.  Colo. — Wiekham  v.  People,  41 
Colo.  345,  39  Pae.  478.  Fla.— Cook  v. 
State,  46  Fla.  20,  35  So.  665.  la.— State 
i\  Johnson,  8  Iowa  525,  74  Am.  Dec. 
321;  State  v.  Gillick,  7  Iowa  287,  312. 
Miss.— Gordon  v.  State,  29  So.  529.  Mo. 
State  v.  O'Hara,  92  Mo.  59,  4  S.  W. 
422;  State  v.  Bohanan,  76  Mb.  562; 
State  i>.  Phelps,  76  Mo.  319;  State  v. 
Simms,  71  Mo.  538.  N.  C— State  V. 
Poster,  130  K.  C.  666,  41  S.  E.  284; 
State  v.  Edwards,  126  N.  0.  1051,  35 
S.  E.  540. 

The  court  charged  the  jury  that  to 
convict  the  defendant,  it  must  be  shown 
that  he  purposely  took  the  life  of  the 
deceased  by  administering  poison  to 
her.  A  murder  that  is  committed  by 
means  of  poison  involves  and  presup- 
poses the  element  of  premeditation  and 
deliberation,  and  hence  it  was  needless 
tor  the  court  to  state  that  they  are  pre- 
requisites to  a  conviction.  State  v. 
Baldwin,  36  Kan.  1,  12  Pac.  318.  See 
also  State  v.  Daly,  210  Mo.  664,  109  S. 
W.  53, 

Where  it  is  stated  in  an  instruction 
wat  the  act  of  killing,  to  constitute 
jn»4er  in  the  first  degree  must  be  per- 
formed ™  furtherance  of  the  design  or 


purpose  previously  formed,  the  instruc- 
tion is  not  rendered  erroneous  because 
further  on  in  the  same  instruction  it  is 
said,  "If  a  person  has  actually  formed 
the  purpose  maliciously  to  kill,  and  has 
deliberated  and  premeditated  upon  it 
before  he  performs  the  act,  and  then 
performs  it,  he  is  guilty  of  murder  in 
the  first  degree,"  without  reiterating 
that  the  act  must  have  been  done  in 
pursuance  of  the  previously  formed  de- 
sign. Ehea  v.  State,  63  Neb.  461,  88 
N.  W.  789. 

49.  State  v.  Furgerson,  162  Mo.  668, 
63  S.  W.  101. 

50.  Ala. — Braham  v.  State,  143  Ala. 
28,  38   So.   919.     Cal.— People  v.  Buck, 

151  Cal.  667,  91  Pac.  529.    Colo Prib- 

ble  v.  People,  49  Colo.  210,  112  Pac.  220. 
Ga. — Carter  v.  State,  2  Ga.  App.  254, 
58  S.  E.  532.  Ky.— Abbott  v.  Com.,  107 
Ky.  624,  55  S.  W.  196.  Mich.— People 
v.  Muste,  137  Mich.  216,  100  N.  W.  455. 
Minn. — State  v.  Quirk,  101  Minn.  334, 
112  N.  W.  409.  Mo.— State  v.  Hayes,  16 
Mo.  App.  560,  memo.  Neb. — Taylor  v. 
State,  86  Neb.  795,  126  N.  W.  752.  N.  M. 
Territory  v.  Padilla,  8  N.  M.  510,  46 
Pac.  346.  Tex. — Bozanno  v.  State,  60 
Tex.  Crim.  507,  132  S.  W.  777;  Hurst 
v.  State,  40  Tex.  Crim.  378,  46  S.  W. 
635,  50  S.  W.  719;  Merritt  v.  State,  40 
Tex.  Crim.  359,  50  S.  W.  384;  Smith  V. 
State,  22  Tex.  App.  316,  3  S.  W.  684; 
Leggett  v.  State,  21  Tex.  App.  382,  17 
S.  W.  159;  Smith  v.  State,  19  Tex. 
App.  95. 

See  the  title  "Insane  Persons." 
In  Abbott  v.  Com.,  107  Ky.  624,  55 
S.  W.  196,  it  was  held  that  the  prin- 
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cumstances  of  the  killing  nor  any  other  evidence  tends  to  show  insanity, 
it  is  not  error  to  refuse  an  instruction  on  that  subject.51 

I.    Reasonable  Doubt.  —  The  law  of  reasonable  doubt52  should  be 


cipal  issue  being  the  sanity  or  insanity 
of  the  defendant,  and  there  being  evi- 
dence tending  to  support  the  defense 
the  court  should  have  given  to  the  jury 
the  following  instructions:  "A.  Al- 
though the  jury  may  believe  from  the 
evidence  beyond  a  reasonable  doubt 
that  the  defendant  shot  and  killed  the 
deceased,  Thomas  Craig,  yet  if  they 
further  believe  from  the  evidence  that 
at  the  time  of  the  killing  the  defendant 
was  of  unsound  mind,  then  they  should 
acquit  him.  B.  The  law  presumes  ev- 
ery man  sane  until  the  contrary  is 
shown  by  the  evidence;  and  before  the 
defendant  can  be  excused  on  the  ground 
of  insanity  the  jury  must  believe  from 
the  evidence  that  the  defendant  was 
at  the  time  of  the  killing  without  suffi- 
cient reason  to  know  what  he  was  do- 
ing, or  had  not  sufficient  reason  to  know 
right  from  wrong,  or  that,  as  the  result 
of  mental  unsoundness,  he  had  not  then 
sufficient  will  power  to  govern  his  ac- 
tions by  reason  of  some  insane  impulse 
which  he  could  not  resist  or  control." 

A  general  instruction  to  the  jury  to 
acquit  defendant  of  the  charge  of  mur- 
der if  they  believed  that  at  the  time 
of  the  commission  of  the  act  he  had 
become  insane  from  the  long  continued 
use  of  intoxicants  in  conjunction  with 
the  recent-  use  of  such  liquors,  is  suffi- 
cient. Williams  v.  State  (Tex.  Orim.), 
53  S.  W.  859. 

And  Jolly  v.  Com.,  110  Ky.  190,  61 
S.  W.  49,  96  Am.  St.  Hep.  429,  held 
that  it  was  error  to  instruct  the  jury 
that,  in  order  to  acquit  accused  of  mur- 
der on  the  ground  of  insanity  they  must 
believe  that  at  the  time  of  the  shoot- 
ing he  "was  laboring  under  such  a  de- 
fect of  reason  as  not  to  know  the  nat- 
ure and  quality  of  the  act  he  was  do- 
ing, or,  if  he  did  know  it,  that  he  did 
not  know  it  was  wrong,"  as  the  court 
should  have  further  told  the  jury  that 
they  must  acquit  on  that  ground  if  they 
believed  "that  as  the  result  of  mental 
unsoundness  he  had  not  then  sufficient 
will  power  to  govern  his  actions  by  rea- 
son of  some  insane  impulse  which  he 
could  not  resiBt  or  control." 

Temporary  Insanity  Resulting  From 
Use  of  liquor. — Where  the  evidence 
tends   to   show  that  the   accused  was 
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under  the  influence  of  liquor  at  the 
time  of  the  act,  the  court  should  in- 
struct on  temporary  insanity  resulting 
from  the  recent  use  of  intoxicating  liq- 
uor. Young  v.  State,  53  Tex.  Grim.  41(5, 
110  S.  W.  445,  126  Am.  St.  Rep.  792; 
Phillips  'v.  State,  50  Tex.  Crim.  481,  9S 
S.  W.  868;  Hierhalzer  v.  State,  47  Tex. 
Crim.  199,  83  S.  W.  836;  Hollowav  v. 
State,  45  Tex.  Crim.  303,  77  S.  W."l4; 
Delgado  V.  State,  34  Tex.  Crim.  157,  29 
S.  W.  1070;  Evers  V.  State,  31  Tex. 
Crim.  318,  20  S.  W.  744,  37  Am.  St. 
Rep.  811,  18  L.  R.  A.  421. 

Where  the  evidence  tends  to  show  in- 
sanity from  the  use  of  drugs,  a  specific 
charge  must  be  given  thereon.  Burton 
v.  State,  46  Tex.  Crim.  493,  81  S.  W. 
742. 

51.  G-a. — Adams  v.  State,  117  Ga. 
302,  43  S.  E.  703.  Ky.— Bishop  v.  Com., 
109  Ky.  558,  60  S.  W.  190.  Mo.— State 
v.  Brown,  181  Mo.  192,  79  S.  W.  1111. 
Tex. — Williams  v.  State  (Tex.  Crim.), 
53  S.  W.  859;  McLeod  v.  State,  31  Tex. 
Crim.  331,  20  S.  W.  749;  McConnell  v. 
State,  22  Tex.  App.  354,  3  S.  W.  699, 
58  Am.  Rep.  647. 

It  is  not  error  for  the  court  to  refuse, 
on  the  trial  of  a  murder  case,  to  charge 
upon  the  subject  of  insane  delusions, 
where  the  sole  defense  is  justifiable 
homicide  and  there  is  no  evidence  of 
insanity.  Johnson  v.  State,  100  Tenn. 
254,  45  S:  W.  436. 

52.  Ala. — Parker  v.  State,  5  Ala. 
App.  64,  59  So.  518.  111.— Everett  v. 
People,  216  111.  478,  75  N.  E.  188.  Ky. 
Lewis  v.  Com.,  19  Ky.  L.  Rep.  1139,  42 
S.  W.  1127.  Minn.— State  v.  MePher- 
son,  114  Minn.  498,  131  N.  W.  645.  Tex. 
Puller  v.  State,  54  Tex.  Crim.  454,  113 
S.  W.  540. 

See  the  title  "Instructions."  _ 
When  the  testimony  on  a  trial  for 
murder  is  entirely  circumstantial,  and 
there  is  nothing  which  connects  the  de- 
fendant directly  with  the  homicide,  the 
defendant,  if  he  desires  it,  is  entitled  to 
a  full  and  clear  instruction  as  to  what 
the  law  means  by  a  rational  doubt. 
People  v.  Lachanais,  32  Cal.  433. 

The  instruction  "you  may  convict  de- 
fendant of  murder  in  the  first  degree, 
or  of  murder  in  the  second  degree,  or 
of  manslaughter,  as  you  may  find  from 
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charged  in  clear  language,53  following  as  nearly  as  possible'  the  form54 


the  evidence  beyond  all  reasonable 
doubt  he  has  been  proven  guilty,"  was 
not  objectionable  as  indicating  that 
the  evidence  established  beyond  a  rea- 
sonable doubt  the  guilt  of  the  defend- 
ant in  one  degree  or  the  other  of  crim- 
inal homicide;  especially  -where  the 
jury  was  elsewhere  told  that  they  could 
only  convict  of  either  degree  of  homi- 
cide upon  evidence  establishing  defend- 
ant's guilt,  beyond  a  reasonable  doubt, 
of  the  degree  of  which  they  should  find 
him  guilty.  State  v.  Baker,  143  Iowa 
224,  121  N.  W.  1028. 

Where  the  court  clearly  told  the  jury 
that  it  could  only  convict  defendant  of 
murder  in  case  it  was  satisfied  of  his 
guilt  beyond  a  reasonable  doubt,  in 
view  of  the  justification  or  excuse  re- 
lied upon,  failure  to  expressly  charge 
that  the  burden  was  upon  the  state  to 
show  beyond  a  reasonable  doubt  that 
the  shooting  was  not  in  self-defense, 
was  not  erroneous;  since  the  jury  could 
not  have  understood  that  the  defendant 
had  the  burden  of  showing  justification. 
State  v.  Clayton,  145  Iowa  596,  124  N. 
W.  605. 

But  in  Mabry  v.  State,  80  Ark.  345, 
97  S.  W.  285,  it  was  held  that  it  is 
unnecessary  to  charge  on  reasonable 
doubt  in  the '  absence  of  a  request  to 
do  so.  See  also  People  v.  Anern,  93 
Cal.  518,  29  Pac.  49;  People  v.  Christen- 
sen,  85  Cal.  568,  24  Pac.  8S8. 

Where  there  was  evidence  that  one 
of  three  persons,  besides  defendant, 
might  have  killed  deceased,  it  was  er- 
roneous to  instruct  the  jury  that  if  one 
of  the  others  killed  deceased,  then  they 
should  acquit  defendant,  and  not  fur- 
ther instruct  that  they  could  not  con- 
vict defendant  unless  they  should  find 
beyond  a  reasonable  doubt,  that  he  did 
in  fact  stab  deceased.  Wallace  v.  State 
(Tex.),  145  S.  W.  924. 

53.  See  Dorsey  *.  State,  110  Ga.  331, 
35  S.  E.  651;  Kennison  v.  State,  80  Neb. 
688,  115  N.  W.  289. 

_  Where  the  court  charges  that  if  the 
jury  have  a  reasonable  doubt  of  the 
guilt  of  the  defendant  it  would  be  their 
duty  to  acquit,  and  adds  that  if  they 
are  satisfied  beyond  a  reasonable  doubt 
as  to  his  guilt  it  would  be  their  duty  to 
convict,  the  jury  should  and  probably 
Would  understand  from  his  instructions 
that  they  were  to  acquit  of  any  grade 


of  offense  touching  which  they  had  a 
reasonable  doubt,  and  convict  of  any 
grade  of  offense  touching  which  they 
had  none.  Ramsey  v.  State,  92  Ga.  53, 
17  S.  E.  613. 

A  charge  to  the  jury  that,  "in  pass- 
ing upon  the  question  as  to  what  de- 
gree of  homicide  the  defendant  is 
guilty,  if  you  have  a  reasonable  doubt 
as  to  whether  it  should  be  a  higher  or 
a  lower  grade,  you  are  to  give  him 
the  benefit  of  the  doubt  and  return  a 
verdict  of  guilty  of  the  lower  offense 
rather  than  the  higher,"  is  held  not  to 
have  had  a  tendency  to  mislead  the 
jury  to  believe  that  if  they  had  a  rea- 
sonable doubt  as  to  the  existence  of 
either  of  two  grades  of  offense  thej 
should  convict  of  the  lesser — especially 
in  view  of  the  charge  immediately  fol- 
lowing, that  they  could  not  convict  of 
any  degree  of  criminal  homicide  if  they 
had  a  reasonable  doubt  of  his  guilt, 
Ryan  v.  State,  115  Wis.  488.  92  N.  W. 
271. 

54.  In  People  v.  Worden,  113  Cal. 
569,  45  Pac.  844,  the  court  said:  "It 
would  be  much  the  better  course  for 
trial  judges,  as  has  frequently  been  said 
by  this  court,  to  limit  their  description 
of  reasonable  doubt  to  language  which 
has  received  repeated  judicial  approval; 
but  they  usually  desire  to  add  some- 
thing in  their  own  language,  and  in 
the  case  at  bar  the  judge  added  some 
thing  to  the  well  known  definition  of 
Chief  Justice  Shaw.  We  see  nothing, 
however,  in  his  charge  on  the  subject 
that  was  erroneous,  or  likely  to  mislead 
the  jury — even  if  it  did  not  make  the 
matter  any  clearer.  The  judge  said: 
'If,  after  considering  all  the  evidence, 
you  can  say  that  you  have  an  abiding 
conviction,'  etc.,  and  then  immediately 
said  as  follows:  'A  juror  is  not  at 
liberty  to  disbelieve,  as  a  juror,  what 
he  believes  as  a  man.'  This  latter 
clause,  of  course,  referred  to  a  belief 
founded  on  the  evidence;  and  a  similar 
instruction  was  held  in  People  v.  Whit- 
ney, 53  Cal.  420,  to  be  'useless,'  but 
not   erroneous  or  misleading." 

In  a  prosecution  for  murder,  the  re- 
fusal of  an  instruction  that  it  is  no 
part  of  the  jury's  duty  to  determine 
how  the  fatal  shot  was  fired,  unless 
they  find  beyond  a  reasonable  doubt 
that    it    was   fired    by    the    defendant, 
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generally  used;  but  the  words  "beyond  a    reasonable    doubt'1'   have 
been  held  to  be  unnecessary.65 

J.  As  to  Degrees.  —  Where  There  Is  Ant  Doubt  as  to  the 
Degree.  —  When  a  defendant  is  put  upon  his  trial,  and  there  is  any 
doubt  as  to  the  grade  of  homicide  of  which  he  is  guilty,  it  is  the  duty 
of  the  court  clearly  and  distinctly  to  instruct  the  jury  as  to  the  law, 
defining  the  several  grades  of  homicide,  as  recognized  by  the  statute  ■'* 


since  it  is  not  the  duty  of  the  defend- 
ant to  explain  how  the  shot  was  fired, 
and  the  giving  of  an  instruction  that, 
if  the  jury  are  able  reasonably  to  ac- 
count for  the  death  of  deceased  on 
some  other  theory  than  that  of  the 
guilt  of  the  defendant,  the  jury  should 
find  the  defendant  not  guilty,  was  er- 
roneous as  requiring  the  jury  to  ac- 
count for  the  death  of  deceased  on 
some  other  theory  than  that  of  defend- 
ant's guilt  in  order  to  acquit.  State 
V.  Jacobs,  26  S.  D.  183,  128  N.  W.  162. 

The  usual  form  of  instruction  em- 
bodying reasonable  doubt  is  the  defin- 
ition given  by  Chief  Justice  Shaw,  in 
Com.  v.  Webster,  5  Cush.  (Mass.)  295, 
52  Am.  Dec.  711.  A  reasonable  doubt 
"is  that  state  of  the  case  which,  after 
the  entire  comparison  and  consideration 
of  all  the  evidence,  leaves  the  minds  of 
the  jurors  in  that  condition  that  they 
can  not  say  they  feel  an  abiding  ^con- 
viction, to  a  moral  certainty,  of  the 
truth   of  the   charge." 

55.  State  v.  Baker,  143  Iowa  224, 
121  N.  W.  1028;  State  v.  Carey,  15 
Wash.  549,  46  Pac.  1050.  See  the  title 
"Instructions;"  and  note  in  49  L.  B. 
A.  (N.  S.)  913. 

In  State  v.  Miles,  199  Mo.  530,  547, 
98  S.  W.  25,  the  court  said  it  has  "of- 
ten been  held  that  it  was  no  erroT  to 
use  the  words  'beyond  a  reasonable 
doubt'  in  each  of  the  instructions,  but 
it  is  sufficient  to  give  a  general  in- 
struction on  that  subject  applicable  to 
the  testimony  as  a  whole.  State  v. 
Goo,  132  Mo.  1,  c.  126;  State  v.  Pyscher, 
179  Mo.  1,  c.  156." 

On  a  trial  under  an  indictment  for 
murder,  a  charge  is  erroneous  and  prop- 
erly refused  which  instructs  the  jury 
that  "a  person  charged  with  a  felony 
should  not  be  convicted  unless  the  evi- 
dence excludes  to  a  moral  certainty 
every  hypothesis  but  that  of  his  guilt, 
no  matter  how  strong  the  circumstances 
are,  they  do  not  come  up  to  the  full 
measure  of  the  proof  which  the  law  re- 
quires,  if   they   can  be   reasonably   re- 
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conciled  with  the  conclusion  that  the 
defendant  is  innocent;"  such  charge 
omitting  the.  word  "reasonable"  be> 
fore  the  word  "hypothesis."  Jarvis  v 
State,  138  Ala.  17,  34  So.  1025. 

56.  Ala.— Gordon  v.  State,  147  Ala. 
42,  41  So.  847;  Smith  v.  State,  145  Ala. 
17,  40  So.  957;  Gilmore  v.  State,  141 
Ala.  51,  37  So.  359;  Bell  v.  State,  140 
Ala.  57,  37  So.  281;  Thomas  v.  State, 
139  Ala.  80,  36  So.  734;  Jarvis  v.  State, 
138  Ala.  17,  34  So.  1025.  CaL— People 
v,  Quimby,  6  Cal.  App.  482,  92  Pac.  493. 
Ga.— Washington  v.  State,  36  Ga.  222; 
Teal  v.  State,  22  Ga.  75,  68  Am.  Dec. 
482;  Crawford  v.  State,  12  Ga.  142.  la. 
State  v.  Baker,  143  Iowa  224,  121  N. 
W.  1028;  State  v.  Dillingham,  143  Iowa 
282,  121  N.  W.  1074;  State  v.  Bore,  114 
Iowa  537,  87  N.  W.  507;  State  v.  Cun- 
ningham, 111  Iowa  233,  82  N.  W.  775; 
State  v.  Perigo,  80  Iowa  37,  45  N.  W. 
399.  Kan.— State  v.  Moore,  67  Kan. 
620,  73  Pac.  905.  Ky.—  Montgomery  v. 
Com.,  23  Ky.  L.  Eep.  732,  63  S.  W.  747; 
Locke  v.  Com.,  144  Ky.  232,  137  S.  W. 
1043;  Burns  v.  Com.,  136  Ky.  468,  124 
S.  W.  409;  Green  v.  Com.,  26  Ky.  L. 
Eep.  1221,  83  S.  W.  638.  Mich.— Baker 
v.  People,  40  Mich.  411.  Miss. — Brown 
v.  State,  98  Miss.  786,  54  So.  305,  34 
L.  E.  A.  (N.  S.)  811n.  Mo.— State  v. 
Hanson,  231  Mo.  14,  132  S.  W.  245; 
State  v.  Gleason,  172  Mo.  259,  72  S.  W. 
676;  State  v.  Stockwell,  106  Mo.  36,  16 
S.  W.  888;  State  v.  Duke,  104  Mo.  563, 
16  S.  W.  242;  State  .v.  McKinzie,  102 
Mo.  620,  15  S.  W.  149;  State  v.  Ellis, 
11  Mo.  APP-  587;  State  v.  Stoeckli,  8 
Mo.  App.  598.  Neb.— Schlencker  v. 
State,  9  Neb.  300,  2  1ST.  W.  710.  N.  M. 
Territory  v.  Padilla,  8  N.  M.  510,  46 
Pac.  346.  N.  Y— McNevins  v.  People, 
61  Barb.  307.  N.  O.— State  v.  Conley, 
130  N.  C.  683,  41  S.  E.  534.  Tenu. 
Nelson  v.  State,  2  Swan  237;  Quarles  v. 
State,  1  Sneed  407.  Tex.— Johnson  v. 
State,  48  Tex.  Crim.  423,  88  S.  W.  223; 
Eobinson  v.  State  (Tex.  Crim.),  63  S. 
W.  869;  Fendrick  v.  State,  39  Tex. 
Crim.  147,  45  S.  W.  589;  Davis  v.  State, 
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but  the  better  practice  is  to  request  such  charge,  although  some  cases 
hold  that  it  is  the  duty  of  the  court  to  charge  whether  or  not  a  request 
is  made.67 

Where  Evidence  Is  Circumstantial. —  This  rule  is  especially  applicable 
and  its  observance  rendered  necessary  where  the  evidence  is  circum- 
stantial.58 


28  Tex.  App.  542,  13  S.  W.  994;  Blocker 
v.  State,  27  Tex.  App.  16,  10  S.  W.  439; 
Holden  v.  State,  1  Tex.  App.  225.  Va. 
Horton  v.  Com.,  99  Va.  848,  38  S.  E. 
184.  W.  Va.— State  v.  Clifford,  59  W. 
Va.  1,  52  S.  B.  981.  Wis.— Terrill  v 
State,  95  Wis.  276,  70  N.  W.  356.  ' 

On  a  trial  for  murder,  the  eourt 
should  instruct  the  jury  to  .acquit  if 
there  is  a  reasonable  doubt  of  guilt, 
and,  if  there  is  a  reasonable  doubt  of 
the  degree,  to  convict  defendant  of  the 
lower  degree,  and  that  involuntary  man- 
slaughter is  a  lower  degree  than  mur- 
der, and  that  voluntary  manslaughter  is 
a  lower  degree  than  voluntary  man- 
slaughter. Ewing  v.  Com.,  129  Ky.  237, 
111  S.  W.  352. 

Where  the  state's  evidence  shows 
that  defendant  suddenly  raised  his  pis- 
tol and  fired  at  the  head  of  deceased 
with  whom  he  was  walking  quietly,  and 
defendant's  evidence  shows  that  he  did 
not  intend"  to  shoot,  but  was  playing 
when  he  raised  his  pistol,  and  that  the 
firing  was  due  to  his  pulling  the  trig- 
ger harder  than  he  intended,  an  in- 
struction on  murder,  voluntary  man- 
slaughter, and  involuntary  manslaugh- 
ter should  be  given.  Ewing  v.  Com., 
129  Ky.  237,  111  S.  W.  352. 

In  Augustine  v.  State,  41  Tex.  Crim. 
59,  52  S.  W.  77,  96  Am.  St.  Bep.  765, 
the  court  said:  "The  two  degrees  of 
murder  are  so  closely  allied,  the  divid- 
ing line  sometimes  being  of "  such  a 
shadowy  character,  that  it  has  been 
held  that  it  is  best-  in  every  case  to 
charge  murder  in  both  degrees.  Of 
course,  where  the  case  stands  out  in 
relief  as  murder  in  the  first  degree,  the 
court  will  be  justified  in  charging  only 
murder  in  the  first  degree;  but  even  in 
such  a  case  the  court  should  charge 
murder  in  the  second  degree.  We  fail 
to  see  how  appellant  could  complain, 
as  the  charge  would  be  in  his  favor, 
slake  v.  State,  3  Texas  Crim.  App.  581; 
Lowell  v.  State,  5  Texas  Crim.  App.  234; 
Jones  f.  State,  29  Texas  Crim.  App. 
*»;  Fuller  v.  State,  30  Texas  Crim. 
App.  559." 


It  is  error  if  the  eourt  failed  to  in- 
struct as  to  murder  in  the  second  de- 
gree, even  though  counsel  admitted  de- 
fendant to  be  guilty  of  that  degree  of 
murder,  where  the  defendant  was  con- 
victed of  murder  in  the  first  degree. 
State  v.  Poster,  130  N.  C.  666,  41  S.  E. 
284. 

57.  State  v.  Truskett,  85  Kan.  804, 
118  Pac.  1047;  State  v.  Poster,  130  N. 
C.  666,  41  S.  E.  284.  See  the  title  "In- 
structions." 

Though  in  a  joint  trial  of  two  per- 
sons for  murder  the  statement  of  one 
of  them  to  the  jury  may  be  such  as  to 
call  for  a  charge  upon  the  law  of  vol- 
untary manslaughter,  failure  to  instruct 
the  jury  thereon  is  not,  in  the  absence 
of  a  proper  request  to  Charge  on  this 
subject,  cause  for  granting  him  a,  new 
trial,  if  there  is  nothing  in  the  sworn 
evidence  which  would  warrant  a  verdict 
convicting  him  of  this  grade  of  homi- 
cide. Taylor  v.  State,  108  Ga.  384,  34 
S.  E.   2. 

In  State  v.  Meadows,  156  Mo.  110, 
56  S.  W.  878,  it  was  held  that  where 
no  instruction  on  manslaughter  had 
been  requested  and  no  exception  taken 
as  to  the  failure  to  so  instruct,  the 
omission  to  do  so  would  not  constitute 
reversible  error. 

In  Com.  v.  Sutton,  205  Pa.  605,  55 
Atl.  781,  the  court  said:  "In  the  great 
caution  exercised  in  the  trial  of  homi- 
cides, the  instruction  as  to  manslaugh- 
ter has  usually  been  given,  and  it  is 
only  in  clear  cases  that  it  can  prop- 
erly be  omitted,  whether  specially  re- 
quested or  not." 

58.  Aguilar  v.  Ter.,  8  N.  M.  496,  46 
Pac.  342;  Bennett  v.  State,  39  Tex. 
Crim.  639,  48  S.  W.  61;  Jones  v.  State, 
29  Tex.  App.  338,  15  S.  W.  403.  See 
Territory  v.  Guillen,  11  N.  M.  194,  66 
Pac.  527. 

In  Bachford  v.  Com.,  16  Ky.  L.  Bep. 
411,  28  S.  W.  499,  it  is  held  that,  where 
the  proof  showing  the  facts  attending 
the  killing  is  wholly  circumstantial,  the 
court  should  instruct  on  the  law  appli- 
cable   to    murder,    manslaughter,    and 
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Where  There  Is  Any  Evidence  as  to  Lower  Grade. — Where  there  is  evi- 
dence tending  to  show  that  the  defendant  was  guilty  of  one  of  the 
lower  grades  of  homicide,  the  judge  should  instruct  the  jury  in  refer- 
ence thereto,  and  in  such  case  it  is  error  for  him  to  refuse  to  do  so 
when  requested  by  the  defendant,59  however  weak  and   inconclusive 


justifiable  homicide.  "While  it  was 
the  duty  of  the  court,"  says  "White, 
J.,  in  Justice  v.  Com.,  20  Ky.  L.  Eep. 
386,  46  S.  W.  499,  "to  give  the  whole 
law  of  the  case,  this  does  not  extend 
to  giving  the  law  of  apparent  necessity, 
unless  there  was  some  proof  of  that 
fact,  or  an  entire  absence  of  proof  as 
to  how  death  was  produced,  and  only 
circumstantial  evidence  relied  upon  to 
show  the  cause."  See  also  State*  v. 
Magers,  35  Ore.  520,  57  Pac.  197. 

In  State  v.  Calder,  23  Mont.  504,  59 
Pac.  903,  and  quoted  with  approval  in 
State  v.  Fisher;  23  Mont.  5*0,  59  Pac. 
919,  it  was  said:  "Where  the  proof 
of  guilt  on  a  trial  for  deliberate  mur- 
der is  to  be  deduced  from  circumstan- 
tial evidence  alone,  the  court  should 
ordinarily,  and  perhaps  always,  charge 
the  jury  as  to  murder  of  the  first  and 
second  degrees,  and  should  also  charge 
as  to  manslaughter  whenever  there  is 
any  evidence  tending  to  negative  the 
presence  of  malice;  for  in  such  cases 
the  circumstances  may  permit  of  in- 
ferences tending  to  show  the  commis- 
sion of  different  grades  of  felonious 
homicide.  If  the  killing  was  unlawful 
only,  manslaughter  is  the  crime;  add  to 
the  element  of  unlawfulness  malice 
aforethought  only,  and  murder  of  the 
second  degree  is  the  crime;  and,  lastly, 
add  deliberation  to  unlawfulness  and 
malice  aforethought,  and  murder  of  the 
first  degree  is  the  crime.  Even  in  cases 
depending  for  proof  of  guilt  largely  or 
chiefly  upon  direct  evidence,  the  omis- 
sion to  instruct  with  respect  to  murder 
of  the  second  degree  is  a  dangerous 
practice,  and  would  in  most  cases  con- 
stitute error  sufficient  to  reverse  a  judg- 
ment convicting  the  defendant  of  the 
higher  crime;  the  reason  being  that  the 
question  of  fact  of  whether  or  not  the 
element  of  deliberation  was  present  is, 
save  in  very  exceptional  cases,  to  be 
determined  not  by  the  court,  but  by 
the  jury." 

59.  Ark.— Ringer  v.  State,  74  Ark. 
262,  85  S.  W.  410.  Oal.— People  v. 
Wright,  167  Oal.  1,  138  Pac.  349.  Fla. 
Stone  v.  State,  57  Pla.  28,  48  So.  996.  Ga. 
Burney  v.  State,  83  S.  E.  937;   North-, 
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foot  v.  State,  83  S.  E.  655;  Lyman  v 
State,  89  Ga.  337,  15  S.  E.  467;  Wash- 
ington v.  State,  36  Ga.  222.  la.— State 
v.  Rankin,  150  Iowa  701,  130  N.  W.  732; 
State  *,  Perigo,  80  Iowa  37,  45  N.  W. 
399;  State  v.  Mahan,  68  Iowa  304,  20 
N.  W.  449,  27  N.  W.  249.  Kan.— State 
v.  Curtis,  145  Pac.  858;  State  v.  Bloom, 

91  Kan.  156,  136  Pac.  951;  Craft  v. 
State,  3  Kan.  450.  Mich.— People  v. 
Holmes,  111  Mich.  364,  69  K.  W.  501. 
Mo.— State  v.  Heath,  221  Mo.  565,  121 
S.  W.  149;  State  v.  Todd,  194  Mo;  377, 

92  S.  W.  674;  State  *.  Matthews,  148 
Mo.  185,  49  S.  W.  1085,  71  Am.  St.  Hep. 
594;  State  v.  Talmage,  107  Mo.  543,  17 
S.  W.  990;  State  v.  Young,  99  Mo.  666, 
12  S.  W.  879.  Mont.— State  v.  Jones, 
48  Mont.  505,  139  Pac.  441;  State  v. 
Fisher,  23  Mont.  540,  59  Pac.  919.  N.  M. 
Territorv  *.  Gonzales,  11  N.  M.  301,  68 
Pac.  925.  N.  C— State  v.  Locklear,  118 
N.  C.  1154,  24  S.  E.  410.  Ore— State  v. 
Megorden,  49  Ore.  259,  88  Pac.  306; 
State  v.  Magers,  35  Ore.  520,  57  Pac. 
197.  Tenn.— Jones  v.  State,  128  Tenn. 
493,  161  S.  W.  1016.  Tex.— Holden  v. 
State,  1  Tex.  App.  225,  236.  Wash. 
State  v.  Underwood,  35  Wash.  558,  77 
Pac.  863.  Wis.— Giskie  v.  State,  71 
Wis.  612,  38  N.  W.  334. 

See  supra,  H,  H. 

There  being  on  the  trial  of  an  in- 
dictment for  murder,  evidence  which, 
if  credible,  would  have  warranted  a 
finding  that  the  slayer  and  the  de- 
ceased, upon  a  sudden  quarrel,  each  be- 
ing armed  with  a  deadly  weapon, 
mutually  engaged  in  a  mortal  com- 
bat, each  using  his  weapon  and 
intending  to  kill  the  other  therewith, 
it  was  the  duty  of  the  judge,  with  or 
without  a  request,  to  give  in  charge  to 
the  jury  the  law  of  voluntary  man- 
slaughter as  related  to  the  doctrine  of 
"mutual  combat;"  and  the  omission  to 
do  so  is  cause  for  a  new  trial,  where 
the  accused  was  convicted  of  murder. 
Waller  v.  State,  100  Ga.  320,  28  S.  E. 
77. 

In  Gatlin  v.  State,  5  Tex.  App.  531, 
the  court  said:  "The  rule  in  Hudson 
v.  State,  40  Tex.  15,  is  believed  to  be 
a  correct  one,  to  wit:    'When  the  facts 
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such  evidence  may  appear  to  xne  court.60  On  the  other  hand,  if  there 
is  no  evidence  tending  to  show  that  defendant  is  guilty  of  a  lower 
degree  of  homicide  the  judge  should  refuse  to  instruct  in  reference  to 
the  lower  degree,91  and  may  charge  the  jury  that  they  cannot  con- 


in  evidence  shall  conduce  to  establish 
that  the  defendant  may  be  guilty  of 
something  less  than  that  which  he  is 
charged,  when  the  offense  admits  of 
degrees,  the  difference  between  the  dif- 
ferent degrees  should  be  explained  to 
the  jury  by  instructions  from  the  court. ' 
On  the  other  hand,  when  the  evidence 
establishes  one  of  the  higher  grades 
on  the  offense  charged  in  the  indict- 
ment, the  court  is  not  required  to  charge 
as  to  the  lesser  grades  of  the  offense. 
Hudson's  Case,  above  cited:  Jones  v. 
State,  40  Tex.  188;  Holden  v.  State,  1 
Tex.  App.  225;  Pugh  «.  State,  2  Tex. 
App.  539." 

Submitting  Less  Than  Manslaughter. 
Where  the  evidence  showed  that  de- 
ceased died  from  the  effect  of  wounds 
inflicted  in  a  felonious  assault  com- 
mitted by  another,  and  that  the  defend- 
ant aided  and  abetted  in  the  commis- 
sion thereof,  it  was  not  necessary  to 
submit  to  the  jury  instructions  on  any 
offense  below  that  of  manslaughter. 
State  v.  Penney,  113  Iowa  691,  84  ST. 
W.  509. 

Assault  With  Intent  To  Kill. — In  a 
prosecution  for  assault  with  intent  to 
kill,  the  evidence  showed  that  defend- 
ant, who  was  weak-minded,  after  a  diffi- 
culty with  his  wife  had  taken  their 
children  home;  that  the  wife  went 
there  with  an  officer  and  was  taking  the 
children  away,  when  defendant  ap- 
proached his  wife  and  children,  and 
running  forward,  and  placing  his  gun 
between  them  fired  it.  He  was  at 
close  range  and  could  have  killed  his 
wife  as  there  was  nothing  to  intervene. 
It  was  held  that  this  suggested  that 
the  shot  was  fired  to  frighten  and  not 
to  kill,  and  the  trial  court  should  have 
charged  the  jury  with  reference  to  the 
law  of  aggravated  assault.  Angel  v. 
State,  45  Tex.  Crim.  135,  74  S.  W.  553. 
When  Such  Instruction  Properly  Re- 
fused.—Upon  a  murder  trial,  the  in- 
struction that  it  is  within  the  power  of 
the  jury  to  convict  of  a  lower  offense 
may  properly  be  refused  only  where 
the  evidence  tends  to  establish  a  kind 
of  murder  in  which  the  intent  to  kill  is 
immaterial.    People  v.  Schleiman,  197 


1ST.  T.  383,  90  N.  B.  950,  27  L.  E.  A. 
(N.   S.)    1075. 

Thus  in  a  case  of  murder  by  poison- 
ing or  a  case  in  which  the  crime  with 
which  the  defendant  is  charged  is  de- 
clared by  statute  to  be  first  degree  mur- 
der, the  court  is  not  required  to  in- 
struct the  jury  on  the  lower  degrees. 
la. — State  v.  Burns,  124  Iowa  207,  99 
N.  W.  721;  State  v.  Smith,  102  Iowa  656, 
72  N.  W.  279.  Ky.— Aiken  v.  Com.,  24 
Ky.  L.  Eep.  523,  68  S.  W.  849.  Mo. 
State  v.  Sexton,  147  Mo.  89,  48  S.  W. 
452.  Tex. — Turner  v.  State,  48  Tex. 
Grim.  585,  89  S.  W.  975.  Compare  supra, 
II,  H.  In  such  case  it  is  proper  to 
charge  the  jury  that  murder  commit- 
ted in  perpetration  of  a  robbery  is  mur- 
der in  the  first  degree.  Mendez  v.  State, 
29  Tex.  App.  608,  16  S.  W.  766. 

60.  State  v.  Buffington,  66  Kan.  706, 
72  Pac.  213. 

61.  Ala.— Clarke  v.  State,  117  Ala. 
1,  23  So.  671,  67  Am.  St.  Rep.  157.  Cal. 
People  v.  Wright,  167  Cal.  1,  138  Pac. 
349;  People  v.  Fellows,  122  Cal.  233,  54 
Pac.  830;  People  v.  Lee  Gam,  69  Cal. 
552,  11  Pac.  183;  People  v.  Estrado,  49 
Cal.  171;  In  re  Hogdon's  Est.,  23  Cal. 
App.  415,  138  Pac.  111.  Fla.— West  v. 
State,  55  Fla.  200,  46  So.  93.  Ga. 
Chaneey  v.  State,  141  Ga.  54,  80  S.  E. 
287;  Griffin  v.  State,  113  Ga.  279,  38 
S.  E.  844;  Freeman  v.  State,  112  Ga.  48, 
37  S.  E.  172;  Moultrie  v.  State,  112  Ga. 
121,  37  S.  E.  122;  Thornton  v.  State,  107 
Ga.  683,  33  S.  E.  673;  Dyal  v.  State,  97 
Ga.  428,  25  S.  E.  319;  Rockmore  v. 
State,  93  Ga.  123,  19  S.  E.  32.  la. 
State  v.  Hessenius,  146  N.  W.  58;  State 
v.  Dyer,  147  Iowa  217,  124  N.  W.  629, 
29  L.  R.  A.  (N.  S.)  459;  State  v.  Wal- 
ker, 133  Iowa  489,  110  N.  W.  925;  State 
v.  Penney,  113  Iowa  691,  84  N.  W.  509; 
State  v.  Perigo,  80  Iowa  37,  45  N.  W. 
399;  State  v.  Mahan,  68  Iowa  304,  20 
N.  W.  449,  27  N.  W.  249.  Kan.— State 
v.  Estep,  44  Kan.  572,  24  Pac.  986.  Ky. 
Jolly  v.  Com.,  110  Ky.  190,  61  S.  W. 
49,  96  Am.  St.  Rep.  429;  Montgomery  v. 
Com.,  23  Ky.  L.  Eep.  732,  63  S.  W. 
747;  Brown  v.  Com.,  22  Ky.  L.  Eep. 
1582,  61  S.  W.  4;  Wilson  v.  Com.,  22 
Ky.  L.  Rep.  1251,  60  S.  W.  400;  Wood 
1?.  Com.,  9  Ky.  L.  Rep.  872,  7  S.  ,W. 
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sider  the  question  of  the  lower  degree.62  And  where  under  the  statutes 
the  defendant  is  either  guilty  of  the  offense  charged  or  is  innocent  of 
any  offense  the  court  need  not  charge  as  to  the  lower  grade  of  the 
crime.63 


391.  Ma— State  v.  Prince,  167  S.  W. 
535;  State  v.  Baker,  216  Mo.  532,  115 
■S.  W.  1102;  State  v.  Baker,  146 
Mo.  379,  48  S.  W.  475;  State  v.  Brown, 
145  Mo.  680,  47  S.  W.  789;  State  v. 
Tomasitz,  144  Mo.  86,  45  S.  W.  1106; 
State  v.  Williams,  141  Mo.  316,  42  S. 
W.  720;  State  v.  Smith,  114  Mo.  406, 
21  S.  W.  827.  Mont.— State  v.  Lueey, 
24  Mont.  295,  61  Pac.  994.  Neb.— Clar- 
ence v.  State,  89  Neb.  762,  132  N.  W. 
395.  N.  M— Faulkner  v.  Ter.,  6  N.  M. 
464,  30  Pac.  905.  N.  C. — State  v.  Lucas, 
124  N.  C.  825,  32  S.  E.  962.  Okla.— New 
v.  Ter.,  12  Okla.  172,  70  Pac.  .198.  Ore. 
State  v.  Megorden,  49  Ore.  259,  88  Pac. 
306;  State  v.  Magers,  35  Ore.  520,  57 
Pac.  197.  Pa.— Com.  v.  Sutton,  205  Pa. 
605,  55  Atl.  781;  Com.  v.  Bekerd,  174 
Pa.  137,  34  Atl.  305;  Com.  v.  Cross- 
mire,  156  Pa.  304,  27  Atl.  40;  Com.  v. 
Buccieri,  153  Pa.  535,  26  Atl.  228;  Clark 
v.  Com.,  123  Pa.  555,  16  Atl.  795.  Tex. 
O'Connell  v.  State,  18  Tex.  343;  Francis 
v.  State  (Tex.  Crim.),  170  S.  W.  779; 
Reyons  v.  State,  33  Tex.  Crim.  143,  25 
S.  W.  786,  47  Am.  St.  Rep.  25;  Wolf- 
forth  v.  State,  31  Tex.  Crim.  387,  20  S. 
W.  741;  Blocker  v.  State,  27  Tex.  App. 
16.  10  S.  W.  439;  Brooks  v.  State,  24 
Tex.  App.  274,  5  S.  W.  852;  Jones  v. 
State,  22  Tex.  App.  324,  3  S.  W.  230. 
Wis.— Cornell  v.  State,  104  Wis.  5,27,  80 
N.  W.  745;  Fertig  v.  State,  100  Wis.  301, 
75  N,  W.  960. 

To  submit  the  question  whether  the 
defendant  is  guilty  of  involuntary  man- 
slaughter in  a  case  where  there  is 
nothing  to  show  that  the  homicide  was 
unintentional  would  be  very  likely  to 
mislead  the  jury.  Ringer  v.  State,  74 
Ark.  262,  85  S.  W.  410;  Davis  v.  Peo- 
ple, 114  111.  86,  29  N.  E.  192. 

Where,  in  a  trial  for  murder,  the  evi- 
dence affords  no  indication  of  man- 
slaughter, and  would  not  on  any  view 
of  the  case  warrant  a  verdict  for  that 
offense,  it  is  not  error  for  the  court  to 
decline  to  instruct  the  jury  on  the 
law  of  manslaughter,  but  on  the  con- 
trary, to  instruct  them  that  the  ac- 
cused is  guilty  of  murder  or  nothing. 
Jackson  v.  State,  88  Ga.  784,  15  S.  E. 
677.    See  also  Stoball  v.  State,  116  Ala. 
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454,  23  So.  162;  State  v.  Hicks,  125  N. 
C.   636,   34  S.   E.  247. 

In  Justice  v.  Com.,  20  Ky.  L.  Eep. 
386,  46  S.  W.  499,  the  court  said: 
"While  it  was  the  duty  of  the  court 
to  give  the  whole  law  of  the  case,  this 
does  not  extend  to  giving  the  law  of 
apparent  necessity,  unless  there  was 
some  proof  of  that  fact,  or  an  entire 
absence  of  proof  as  to  how  death  was 
produced,  and  only  circumstantial  evi- 
dence relied  on  to  show  the  cause.  But 
this  court  has  repeatedly  held  that,  if 
there  be  an  eye  witness  to  the  homi- 
cide, the  case  is  taken  outside  of  cir- 
cumstantial evidence,  and  the  court  is 
relieved  from  giving  instructions  as  to 
all  degrees  of  homicide  and  of  self-de- 
fence, but  will  give  only  those  war- 
ranted by  the  proof." 

"When  it  is  clear  that  the  grade  of 
offense  charged  is  proved,  and  there 
is  no  room  for  doubt  as  between  it 
and  a  lesser  grade  embraced  by  the 
statute  in  the  higher,  and  of  course  in- 
cluded in  the  indictment,  to  charge  the 
law  pertaining  to  such  lesser  grades 
would  simply  tend  to  confuse  and  mis- 
lead the  jury  and  often  results  in  ver- 
dicts inadequate  to  the  crime  actually 
committed."  Jones  v.  State,  128  Tenn. 
493,  161  S.  W.  1016. 

62.  Cal.— People  v.  King,  27  Cal. 
507,  87  Am.  Bee.  95.  N.  O.— State  v. 
Lucas.  124  N.  C.  825,  32  S.  E.  962.  Ore. 
State  'v.  Ellsworth,  30  Ore.  145,  160,  47 
Pac.  199;  State  «.  Garrand,  5  Ore.  216. 

63.  la.— State  v.  Cater,  100  Iowa  501, 
69  N  W.  880.  Mo.— State  v.  Spaugh, 
200  Mo.  571,  98  S.  W.  55;  State  v.  Dil- 
ler,  170  Mo.  1,  70  S.  W.  139;  State* 
Furgerson,  162  Mo.  668,  63  S.  W  101; 
State  v.  Kindred,  148  Mo.  270,  49  S  W. 
845;  State  v.  Cochran,  147  Mo.  504,  49 
S.  W.  '558;  State  V.  Albright,  144  Mo. 
638,  46  S.  W.  620.  N.  M.— Sandoval  v. 
Territory,  8  N.  M.  573,  45  Pac.  1126. 
N  Y  —People  v.  DeGarmo,  73  App.  -LOT. 
46,  76  N.  Y.  Supp.  477.  Te^-Swan ft 
State,  39  Tex.  Crim.  531,  ,47  S.  W  362, 
White  v.  State,  30  Tex.  App.  652,  IS 
S.  W.  462;  May  v.  State,  22  Tex  App. 
595,  3  S.  W.  781;  Smith  v.  State, .IB 
Tex.  App.  139;  Washington  v.  Mate,  * 
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Where  there  is  no  evidence  of  first  degree  murder  the  defendant  ia 
entitled  to  an  instruction  to  that  effect.64 

Instructions  are  not  erroneous  because  given  on  the  theory  that 
the  defendant  is  guilty  of  murder  where  the  evidence  of  the  prosecution 
tends  to  siipport  such  theory  and  instructions  are  also  given  in  regard 
to  manslaughter.65 

Duty  To  Instruct  on  Manslaughter. —  In  a  trial  under  an  indictment 
for  murder,  it  is  the  duty  of  the  presiding  judge  to  give  in  charge  to 
the  jury  the  law  relating  to  manslaughter  when,  and  only  when,  there 
is  evidence  which  would  support  a  verdict  for  that  offense.68 


Tex.  App.  647.  Wis. — Cornell  v.  State, 
104  Wis.  527,  80  N.  W.  745;  Fertig  v. 
State,  100  Wis.  301,  313,  75  N.  W.  960. 
Under  a  statute  which  provides  that 
all  murder  perpetrated  by  means  of 
poison  is  murder  in  the  first  degree,  a 
defendant  charged  with  poisoning  is 
guilty  of  that  offense,  or  of  nothing; 
and  consequently  it  is  not  necessary, 
on  his  trial,  to  charge  in  regard  to  the 
different  degrees.  State  v.  Smith,  102 
Iowa  656,  72  N.  W.  279. 

Where  all  the  evidence  tends  to  show 
a  killing  by  shooting  from  ambush,  and 
there  is  nothing  to  contradict  this,  it 
is  proper  to  instruct  the  jury  to  find 
the  accused  guilty  of  murder  in  the 
first  degree  or  not  guilty.  State  v. 
Dixon,  131  1ST.  C.  808,  42  S.  E.  944. 

The  rule  that  the  court  should  in- 
struct the  jury  on  the  law  of  all  the 
degrees  of  offense  and  self-defense 
where  no  one  saw  the  homicide  has  no 
application  where  it  is  evident  that  the 
house  was  broken  into  and  the  inmates 
robbed  and  murdered  in  the  night  time. 
Aiken  v.  Com,,  24  Ky.  L.  Eep.  523,  68 
S.  W.  849. 

On  a  trial  for  murder,  in  the  first  de- 
gree where  all  the  evidence  is  to  the 
effect  that  the  killing  was  assassination 
of  the  deceased,  at  night,  by  his  fire- 
side, committed  by  some  one  who  shot 
him  through  a  crack  in  his  house,  the 
failure  of  the  court  to  charge  the  jury 
as  to  the  lower  degree  of  homicide  is 
not  error.  Two  judges  dissenting.  Jones 
v.  State,  52  Ark.  345,  12  S.  W.  704. 

Where  the  evidence  for  the  state,  if 
credible,  showed  that  accused  inten- 
tionally and  wantonly  shot  into  a  crowd 
of  persons  and  killed  one  .of  them,  and 
the  evidence  for  the  accused  and  his 
statement,  if  credible,  showed  that  he 
did  not  shoot  at  all,  a  failure  to  charge 
upon  the  law  of  involuntary  man- 
slaughter was  not  erroneous.  Clark  v. 
State,  117  Ga.  254,  43  S.  E.  853. 


"Under  the  provisions  of  the  stat- 
utes which  forbid  a  trial  court  from 
charging  on  the  effect  of  the  evidence 
except,  on  request,  .  .  .  and  which  re- 
quire the  court  on  a  trial  under  an  in- 
dictment for  murder,  to  leave  it  to 
the  jury  to  determine  in  which  degree 
of  murder  the  defendant  is  guilty,  if  at 
all,  .  .  .  in  a  case  where  uncontra- 
dicted evidence  shows  that  the  defend- 
ant is  either  guilty  of  murder  in  the 
first  degree  or  not  guilty  of  any  offense, 
by  reason  of  having  struck  in  self-de- 
fense, it  is  improper  for  the  court  to 
affirmatively  charge  the  jury,  on  the 
defendant's  request,  that  under  the  evi- 
dence the  defendant  may  be  guilty  of 
a  less  crime  than  murder  in  the  first 
degree."  Gafford  v.  State,  125  Ala.  1, 
28  So.  406. 

Wbere  the  evidence  makes  out  a  case 
of  self-defense  no  charge  on  man- 
slaughter should  be  given.  State  v. 
Hollingsworth,  156  Mo.  178,  56  S.  W. 
1087. 

64.  State  v.  Cole,  132  N.  C.  1069,  44 
S.  E.  391. 

65.  Halloway  v.  People,  181  111.  544, 
54  N".  E.   1030. 

66.  Ala.— Stoball  v.  State,  116  Ala. 
454,  23  So.  162.  Ark.— Allison  v.  State, 
74  Ark.  444,  86  S.  W.  409;  Einger  V. 
State,  74  Ark.  262,  85  S.  W.  410.  Ga. 
Williams  v.  State,  133  Ga.  578,  66  S.  E. 
788,  26  L.  E.  A.  (N.  S.)  591;  Williams 
v.  State,  125  Ga.  302,  54  S.  E.  108; 
Eawls  v.  State,  116  Ga.  617,  42  S.  E. 
1008;  Dorsey  v.  State,  110  Ga.  331,  35 
S.  E.  651;  Sumner  v.  State,  109  Ga.  142, 
34  S.  E.  293;  Parks  v.  State,  105  Ga. 
242,  31  S.  E.  580;  Hudson  v.  State,  101 
Ga.  520,  28  S.  E.  1010;  Wrye  v.  State, 
99  Ga.  34,  25  S.  E.  610;  Jackson  v. 
State,  76  Ga.  473.  111.— Davis  v.  Peo- 
ple, 1U  111.  86,  29  N".  E.  192..  Ia— State 
v.  Pe"go,  80  Iowa  37,  45  N.  W.  399. 
Ky.— Bishop  v.  Com.,  109  Ky.  558,  60 
S.  W.  190;  Kogers  v.  Com.,  96  Ky.  24, 
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Where  the  issue  of  voluntary  or  mutual  comoat  is  raised,  a  charge  that 
fails  to  submit  the  facts  that  would  justify  a  conviction  for  murder, 
or  to  draw  the  distinction  from  the  facts,  between  murder  and  man- 
slaughter, is  reversible  error.6? 

The  fact  that  the  defendant  relies  upon  self-defense  will  not  take  away 
his  right  to  an  instruction  on  manslaughter'  where  there  is  evidence 
tending  to  establish  that  degree.68 

Where  an  indictment  for  murder  in  the  first  degree  contains  several  counts, 
under  either  of  which  it  is  equally  competent  on  the  same  proof  to  re- 
turn a  verdict  of  murder  in  the  second  degree,  it  is  not  prejudicial  to 
the  accused  for  the  court  to  restrict  the  jury,  in  finding  the  defendant 
guilty  of  murder  in  the  second  degree,  to  one  of  the  counts  only.89 

Requisites  of  Charge  as  to  Degrees The  charge  of  the  court  in  a  mur- 
der ease  sufficiently  instructs  the  jury  as  to  the  grades  of  offense, 
which  fully  defines  all  offenses  embraced  in  the  indictment,  and  in- 
structs them  to  bring  in  a  verdict,  if  they  should   find   defendant 


27  S.  W.  813;  Bush  v.  Com.,  78  Ky.  268; 
Messner  v.  Com.,  25  Ky.  I/.  Hep.  700, 
76  S.  W.  331;  Henderson  v.  Com.,  24 
Ky.  L.  Eep.  1985,  72  S.  W.  781;  Trabue 
v.  Com.,  23  Ky.  L.  '  Eep.  2135,  66  S. 
W.  718;  Montgomery  v.  Com.,  23  Ky. 
It.  Eep.  732,  63  S.  "W.  747;  Owens  v. 
Com.,  22  Ky.  L.  Eep.  514,  58  S.  W.  422. 
Mich. — People  v.  Palmer,  96  Mich.  580, 
55  N.  W.  994.  Mo. — State  v.  Hanson, 
231  Mo.  14,  132  S.  W.  245;  State  v. 
Heath,  221  Mo.  565,  121  S.  W.  149; 
State  v.  Matthews,  148  Mo.  185,  49  S. 
W.  1085,  71  Am.  St.  Eep.  594;  State  v. 
Garrison,  147  Mo.  548,  49  S.  W.  508; 
State  v.  Crabtree,  111  Mo.  136,  20  S. 
W.  7.  Mont. — Territory  v.  Manton,  8 
Mont.  95,  19  Pac.  387.  N.  C— State  v. 
Hicks,  125  N.  C.  636,  34  S.  E.  247.  Ore. 
State  v.  Megorden,  49  Ore.  259,  88  Pac. 
306;  State  v.  Magers,  35  Ore.  520,  57 
Pac.  197.  Tex. — Schauer  v.  State  (Tex. 
Crim.),  60  S.  W.  249;  Polks  V.  State 
(Tex.  Crim.),  58  S.  W.  98;  Hayes  *. 
State  (Tex.  Crim.),  57  S.  W.  835; 
Hardin  V.  State,  40  Tex.  Crim.  208,  49 
S.  W.  -607;  Leggett  *.  State,  21  Tex. 
App.  382,  17  S.  W.  159. 

When  in  the  trial  of  a  person  in- 
dieted  for  murder  there  is  evidence 
from  which  the  jury  could  find  that 
the  homicide  resulted  from  a  blow  in- 
flicted by  an  instrument  the  use  of 
•which  would  not  ordinarily  produce 
death,  and  which  was  hastily  seized 
and  without  sufficient  provocation 
hurled  by  the  accused,  it  was  e^jfor  re- 
quiring the  granting  of  a  new  trial  for 
the  judge  to  fail  to  charge  the  law  re- 

Y°!.-  2Q[ 


lating  to  the  subject  of  involuntary 
manslaughter  in  the  commission  of  an 
unlawful  act.  Parmer  v.  State,  112  Ga. 
80,  37  S.  E.  120. 

"If  in  a  trial  for  murder  the  law  of 
voluntary  manslaughter  is  not  involved, 
the  court  should  not  charge  thereon, 
but  so  doing  will  not,  in  such  a  case, 
be  cause  for  a  new  trial,  if  the  ac 
cused  be  rightly  convicted  of  murder, 
or  if,  though  he  be  convicted  of  volun 
tary  manslaughter  only,  a  verdict  of 
murder  was  really  demanded.  If,  how- 
ever, in  such  a  case,  the  accused  he 
convicted  of  voluntary  manslaughter 
when  there  was  evidence  which  would 
have  warranted  an  acquittal,  or  when 
his  statement,  if  believed,  would  have 
so  warranted,  there  should  be  a  new 
trial."  Eobinson  v.  State,  109  Ga.  506, 
34  S.  E.  1017. 

In  North'  Carolina,  where  the  solici- 
tor does  not  ask  for  a  verdict  of  mur- 
der against  the  accused,  and  there  is 
no  evidence  of  self-defense,  the  killing 
being  admitted  or  proved,  an  instruc- 
tion that  if  the  jury  believe  the  evi- 
dence they  should  find  the  defendant 
guilty  of  manslaughter,  is  proper.  State 
v.  Hagan,  131  N.  G.  802,  42  S.  E.  901. 

67.  "Waller  v.  State,  100  Ga.  320,  M 
S.  E.  77;  McGill  v.  State,  60  Tex.  Crim. 
614,  132  S.  W.  941.  See  also  Glover  v 
State,  105  Ga.  597,  31  S.  E.  584. 

68.  State  v.  Matthews,  148  Mo.  185, 
49  S.  "W.  1085,  71  Am.  St.  Eep.  594. 

69.  Adams  v.  State,  29  Ohio  St,  412. 
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guiltv,  far  that  grade  indicated  by  his  state  of  mind  at  the  time  of 
the  killing.70 

Definitions.  —  The  instructions  should  define  the  various  terms  used 
in  relation  to  the  crime  charged.71  This  may  be  done  in  the  language 
of  the  statute  declaring  the  offense.72  In  denning  to  a  jury  the  several 
degrees  of  homicide  and  the  facts  which  constitute  each  as  defined  by 
statute,  the  court  should  generally  also  give  the  exceptions  mentioned 
in  the  statute,  wherein  the  killing  is  declared  to  be  justifiable  or 
excusable.73 

Harmless  Error.  —  In  accordance  with  the  general  rule,  errors  in  the 
giving  or  refusing  of  instructions  as  to  the  grade  or  degree  of  the 
crime  will  not  be  grounds  for  reversal  where  the  accused  has  not  been 
prejudiced  thereby.74 


70.  Irvine  v.  State,  104  Term.  132, 
56  S.  W.  845. 

It  is  proper  for  the  court  to  charge 
the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  inflicted 
the  mortal  wound,  they  should  find  him 
guilty  of  murder,  unless  they  find  that 
— (here  only  those  facts  should  be  put, 
in  justification,  excuse  or  mitigation  of 
the  homicide,  of  which  there  is  some 
evidence,  either  in  the  circumstances  of 
the  killing  as  proved  by  the  state,  or 
in  the  testimony  introduced  by  the  de- 
fendant). O'Connell  v.  State,  18  Tex. 
343. 

71.  State  v.  Sloan,  47  Mo.  604;  State 
t.  Perry,  78  S.  C.  184,  59  S.  E.  851. 

72.  In  order  to  enable  the  jury  to 
understand  the  law  of  voluntary  man- 
slaughter- in  its  whole  scope  and  spirit, 
the  full  definition  of  it  as  embraced  in 
the  code  may  be  given  in  charge  to  the 
jury,  although  the  case  on  trial  be 
not  one  of  provocation  by  words, 
threats,  menaces  or  contemptuous  ges- 
tures. Eamsey  v.  State,  92  Ga.  53,  17  S. 
E.  613. 

But  merely  giving  the  statutory  def- 
initions of  murder  in  the  first  and 
murder  in  the  .second  degree,  without 
otherwise  showing  the  distinguishing 
characteristic,  was  held  error  in  State 
«.  Shafer,  26  Mont.  11,  66  Pae.  463,  fol- 
lowing State  v.  Baker,  13  Mont.  160, 
32  Pac.  647. 

Charging  in  the  Language  of  the 
Statutes. — If  the  court  has  given  in 
charge  the  sections  of  the  code  relating 
to  voluntary  manslaughter  and  has  in- 
structed toe  jury  as  to  the  form  of  their 
verdict  in  case  they  should  convict  of 
that  offense,  this,  in  the  absence  of  a 
request  for  more  specific  and  detailed 
instructions  upon   this   branch    of   the 


law,  is  sufficient  compliance  with  any 
duty  which  may  have  devolved  upon 
the  court  to  charge  upon  the  subject. 
Hanye  v.  State,  99  Ga.  212,  25  S.  E. 
307. 

73.  Brown  v.  State,  18  Ela.  472. 

74.  When  it  appears  that  the  jury 
had  discarded  the  plea  of  self-defense, 
contended  for  by  defendant  on  trial 
for  murder,  and  it  is  clear,  from  the 
evidence  and  admissions,  that  defend- 
ant was  guilty  of  murder  in  the  second 
degree  at  least,  the  defendant  cannot 
be  prejudiced  by  a  charge  to  the  jury 
by  the  trial  judge,  under  which  he  was 
convicted  of  a  lessor  degree  of  homi- 
cide. State  v.  Quick,  150  N.  O.  820,  64 
S.  E.  168. 

Where  a  defendant  has  been  found 
guilty  of  stabbing,  on  an  indictment 
charging  him  with  the  offense  of  as- 
sault with  intent  to  murder,  an  omis- 
sion of  the  judge  to  give  in  charge  to 
the  jury  the  law  of  voluntary  man- 
slaughter, even  if  applicable  to  the 
case,  is  not  sufficient  ground  for  a  new 
trial.  Williams  v.  State,  108  Ga.  748, 
32  S.  E.  660. 

Though  a  charge  upon  the  law  of 
voluntary  manslaughter  may  have  been 
barely  warranted,  the  fact  that  such  a 
charge  was  given  does  not  present  any 
reason  for  granting  the  accused,  who 
has  been  convicted  of  this  offense,  a 
new  trial;  the  state's  evidence  having 
made  against  him  a  case  of  murder, 
and  there  being  no  testimony  which 
would  have  justified  an  acquittal.  The 
homicide  being  manifestly  felonious, 
and  the  verdict  being  the  most  favor- 
able to  the  aceused  which  could,  in 
any  view  of  the  case,  have  been  rend- 
ered, he  is  not  injured  by  an  instruc- 
tion which  affords  the  jury  an  oppor- 
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A  defendant  convicted  of  homicide  of  a  higher  degree  cannot  com- 
plain of  instructions  relating  only  to  a  lower  degree.75 

K.  Recommendation  to  Mercy.  —  The  court  is  not  bound  to  in- 
struct the  jury  in  a  murder  case  that  if  they  find  the  defendant 
guilty  of  first  degree  murder  they  may  recommend  in  the  verdict  that 
he  be  confined  in  the  penitentiary  and  thus  avert  the  infliction  of  the 
death  penalty,  unless  the  prisoner  requests  the  giving  of  such  an 
instruction.78 

L.  Self-defense.  —  Where  on  a  prosecution  for  homicide  or  as- 
sault with  intent  to  Mil  there  is  produced  on  behalf  of  the  accused 


tunity  to  thus  grade  the  crime.  Buch- 
anan v.  State,  105  Ga.  461,  30  S.  E. 
432. 

An  erroneous  instruction  as  to  as- 
sault with  intent  to  kill  does  not  vitiate 
a  conviction  of  assault  with  a  deadly 
weapon  on  the  same  indictment,  unless 
it  is  made  to  apply  to  that  crime  as 
well  as  the  other,  and  if  it  is  made 
so  applicable  by  request  of  the  defend- 
ant, without  calling  the  attention  of 
the  court  to  the  erroneous  feature  of 
the  instruction,  the  defendant  is  not  en- 
titled to  a  new  trial  on  account  of  the 
error  so  induced.  Territory  v.  Alarid, 
15  N.  M.  165,  106  Pac.  371. 

In  State  v.  Sehaeffer,  172  Mo.  335,  72 
S.  W.  518,  it  was  held  that  the  failure 
to  define  the  term  ' '  violent  passion ' '  in 
an  instruction  on  fourth  degree  man- 
slaughter is  harmless  where  the  defend- 
ant was  not  convicted  of  that  degree. 

The  court  charged  in  reference  to 
manslaughter,  stating  certain  acts 
which  could  be  adequate  cause,  where 
there  was  no  evidence  to  raise  the  issue, 
it  was  held  that  the  defendant  could 
not  complain  as  this  was  beneficial  to 
him.  Martin  v.  State,  49  Tex.  Crim. 
526,  95  S.  "W.  501. 

Errors  in  withdrawing  the  question 
of  the  degree  from  the  jury,  must  be 
prejudicial  to  cause  a  reversal.  People 
v.  Heineman,  211  N".  T.  475,  105  N.  E. 
673. 

In  a  murder  trial,  an  erronous  in- 
struction taking  from  the  jury  the  con- 
sideration of  all  degrees  of  murder  ex- 
cepting the  first,  is  not  ground  for  re- 
versing a  conviction  in  the  first  de- 
gree and  a  sentence  of  life  imprison- 
ment, where  the  entire  evidence,  includ- 
ing that  of  the  accused,  excludes  the 
idea  of  manslaughter  and  fully  war- 
rants the  conviction  and  the  infliction 
of  the  death  penalty;  and  where,  if  the 
jury  had  returned  a  verdict  in  the  sec- 
ond degree,  the  judge  would  have  been 
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in  duty  bound  to  impose  a  life  sen- 
tence.    Wickham   v.   People,   41  Colo. 

345,  93  Pac.  478. 

The  fact  that  the  defendant  has 
been  found  guilty  of  homicide  in  a 
certain  degree  does  not  cure  the  vice 
in  a  charge  of  court  tending  to  state 
the  degree.  Washington  v.  State,  125 
Ala.  40,  28  So.  78. 

If  there  is  evidence  tending  to  prove 
the  highest  offense  of  criminal  homi- 
cide, and  yet  evidence  which  would 
warrant  a  finding  of  some  lesser  de- 
gree, an  instruction  that  the  jury  must 
find  the  defendant  guilty  of  such  high- 
est degree,  or  render  a  verdict  of  not 
guilty,  is  favorable  to  the  accused,  not 
prejudicial.  Fertig  v.  State,  100  Wis. 
301,  75  N.  W.  960. 

75.  State  v.  McMullin,  170  Mo.  608, 
71  S.  W.  221;  State  v.  Black,  143  Mo. 
166,  44  S.  W.  340;  State  *.  Billings,  140 
Mo.  193,  41  S.  W.  778;  State  v.  TJtley, 
132  N.  O.  1022,  43  S.  E.  820.  . 

An  erroneous  instruction  as  to  mur- 
der in  the  secondi  degree  will  not  cause 
a  reversal  where  the  defendant  was 
convicted  of  murder  in  the  first  degree. 
State  v.  Spaugh,  200  Mo.  571,  98  S.  W. 
55;  State  v.  Hicks,  125  N.  C.  636,  34 
S.  E.  247.  Eor  a  similar  ruling  as  to 
murder  and  manslaughter,  see  State  v. 
Pelker,  27  Mont.  451,  71  Pac.  668;  Praz- 
ier  v.  State,  117  Tenn.  430,  100  S.  W. 

94- 

So  also  there  is  no  reversible  error  in 
charging  as  to  mutder  in  the  first  de- 
gree where  the  defendant  has  been 
convicted  of  murder  in  the  second  de- 
gree.    White   v.   State,  44  Tex    Crim. 

346,  72  S.  W.  173,  63  L.  B.  A.  660; 
Thomas  v.  State,  43  Tex.  Crim.  20,  62  S. 
W.  919,  96  Am.  St.  Rep.  834;  Hopkins 
v.  State  (Tex.  Crim.),  53  8 .  W .819. 
See  also  Jarvis  v.  State,  138  Ala.  17,  34 
So.  1025.  .„„ 

76.  State  v.  Beatty,  51  W.  Va.  232, 
41  S.  E.  434. 
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any  evidence  tending  to  establish  self-defense  or  defense  of  another, 
the  court  should  charge  the  jury  on  the  subject,77  but  where  there  is 


77.  Ala. — Reynolds  v.  State,  154  Ala. 
14,  45  So.  894.  Ariz. — Morgan  v.  Ter., 
7  Ariz.  224,  64  Pac.  421.  Ark. — Kinman 
v.  State,  73  Ark.  126,  83  S.  W.  344. 
CaL— People  v.  Cook,  148  Cal.  334,  83 
Pac.  43.  Colo. — Young  v.  People,  47 
Colo.  352,  107  Pac.  274;  Babcock  v. 
People,- 13  Colo.  515,  22  Pac.  817.  Ga. 
Hall  v.  State,  133  Ga.  177,  65  S.  E.  400; 
Smarrs  v.  State,  131  Ga.  21,  61  S.  E. 
914.  la. — State  v.  Donnelly,  69  Iowa 
705,  27  N.  W.  369,  58  Am.  Sep.  234. 
Kan. — State  v.  Jackett,  81  Kan.  168, 
105  Pac.  689.  Ky. — Salisbury  v.  Com., 
146  Ky.  730,  143  S.  W.371;  Eowsey  v. 
Com.,  116  Ky.  617,  76  S.  W.  409;  Gatliff 
v.  Com.,  32  Ky.  L.  Pep.  1063,  107  S. 
W.  739;  Austin  v.  Com.,  28  Ky.  L.  Eep. 
1087,  91  S.  W.  267;  Greer  v. 
Com.,  27  Ky.  L.  Eep.  333,  25 
S.  W.  166;  Trabue  v.  Com.,  23 
Ky.  L.  Eep.  2135,  66  S.  W.  718.  Miss. 
Mathison  v.  State,  87  Miss.  739,  40  So. 
801;  Hood  v.  State,  27  So.  643.  Mo. 
State  v.  MeKinzie,  102  Mo.  620,  15  S. 
w.  149.  Neb.— Young  v.  State,  74  Neb. 
346,  104  W.  W.  867,  2  L.  E.  A.  (N.  S.) 
66.  N.  Y  — People  v.  Cantor,  71  App. 
Div.  185,  75  N.  Y.  Supp.  688,  16  N.  Y. 
Crim.  375.  S.  C— State  v.  Coyle,  86  S. 
C.  81,  67  S.  Ei.  24,  138  Am.  St.  Eep. 
1022.  Tex.— Pest  v.  State,  61  Tex. 
Crim.  551,  135  S.  W.  581;  Hardin  v. 
State,  57  Tex.  Grim.  401,  123  S.  W.  613; 
Nairn  V.  State  (Tex.  Crim.),  45  S.  W. 
703;  Tilley  v.  State,  24  Tex.  App.  251, 
5  S.  W.  842,  5  Am.  St.  Eep.  882;  Lee 
».  State,  21  Tex.  App.  241,  17  S.  W.  425; 
West  v.  State,  18  Tex.  App.  640;  Cart- 
wright  #.  State,  16  Tex.  App.  473,  49 
Am.  Eep.  826. 

_  In  Gainey  v.  People,  97  III.  270,  an 
instruction  practically  in  the  language 
of  the  statute  was  given  as  follows, 
'The  court  further  instructs  the  jury, 
that  in  a  prosecution  for  murder,  where 
the  defendants  plead  self-defense  as  an 
excuse  for  the  killing,  it  must  appear, 
pom  the  evidence,  that  the  danger  was 
so  urgent  and  pressing,  that  in  order 
tosave  his-  own  life  or  prevent  his  re- 
ceding great  bodily  harm,  the  killing 
M  the  other  was  absolutely  necessary: " 
"  was  claimed  that  the  interpolation 
or  the  words,  "from  the  evidence," 
was  ratal  to  -the  instruction.  The  court 
Baid:     "It  is   substantially    conceded 


that  the  instruction  would  be  correct 
if  the  interpolation,  'from  the  evidence,' 
had  been  omitted.  But  it  is  supposed 
by  counsel  that  the  use  of  these  words 
in  effect  repudiates  the  well  recognized 
doctrine,  that  the  rights  of  self-defense 
exists  as  well  where  the  danger  is  ap- 
parent as  real.  While  the  instruction 
even  without  these  words,  when  con- 
sidered by  itself,  and  without  reference 
to  the  other  instructions  bearing  upon 
that  question,  would  doubtless  be  ob- 
noxious to  the  objection  urged,  yet  not 
by  reason  of  the  interpolation  in  ques- 
tion. The  addition  of  these  words  does 
not  at  all  change  the  character  of  the 
instruction.  They  are  nothing  more 
than  what  the  law  implies  in  every 
prosecution  where  the  right  of  self- 
defense  is  relied  upon  as  an  answer  ta> 
the  indictment." 

Where  the  testimony  in  a  homicide 
ease  shows  that,  on  the  day  of  the  kill- 
ing, the  deceased  exhibited  a  revolver 
with  which  he  had  armed  himself,  and 
threatened  to  shoot  the  respondent  if 
he  ever  crossed  his  path,  it  is  erroT 
to  refuse  to  instruct  the  jury  to  con- 
sider the  threats  and  the  exhibition  of 
the  revolver  in  determining  which  ' 
party  was  the  aggressor,  and  the  prob- 
able character  of  the  assault.  People 
v.  Palmer,  96  Mich.  580,  55  1ST.  W.  994. 

One  who  is  being  tried  on  a  charge 
of  murder  has  a  right  to  demand  that 
the  court  should  instruct  the  jury  that 
if  they  find  that  the  deceased  had  pre- 
viously threatened  the  accused  with  his 
life,  or  some  great  bodily  harm,  and 
that  subsequently  they  met  without  de- 
sign, and  from  the  motions  and  actions 
or  the  deceased  the  accused  was  in- 
duced to  believe,  and  had  reasonable 
ground  to  believe  that  the  deceased  was 
about  to  carry  his  threats  into  execu- 
tion, the  accused  had  the  right  to  de- 
fend himself  even  by  killing  his  assail- 
ant if  necessary  to  protect  himself,  and 
the  jury  should  acquit,  although  it 
should  afterwards  appear  that  there 
was  no  such  design  on  the  part  of  the 
assailant.  State  v.  St.  Geme,  31  La. 
Ann.  302. 

On  Prosecution  for  Assault  With  In- 
tent To  Kill.— Ga.— Hinch  v.  "State,  25 
Ga.  699.  la. — State  ;;.  Watkins,  147 
Iowa  566,  126  N.  W.  691;  State  ;;.  Bill 
ingham,  143  Iowa  282,  121  N.  W.  1074. 
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an  absence  of  such  evidence  there  is  no  obligation  to  so  charge.78 

Where  the  question  before  the  jury  involves  an  attack  on  the  person 
as  well  as  on  the  habitation  or  the  property  of  the  accused  it  is  the 
duty  of  the  court  to  charge  the  law  touching  the  defense  of  person 
and  of  habitation  and  in  regard  to  the  kind  of  homicide  whether' 
murder,  manslaughter  or  justifiable  homicide,79  but  if  given  without 
foundation80  or  in  such  manner  as  not  to  prejudice  the  accused,  the 
error  will  not  call  for  a  reversal.81 

The  defendant's  denial  that  he  shot  deceased  will  not  deprive  him 
of  the  right  to  have  the  jury  instructed  as  to  self-defense,  other  evi- 
dence warranting  such  an  instruction;82  nor  does  the  fact  that  he  does 
not  rely  especially  upon  that  defense.83 

Where /deceased  was  killed  in  a  difficulty  arising  from  the  interfer- 
ence by  the  defendant  to  protect  another  against  assault  by  deceased, 
defendant  is  entitled  to  an  instruction  as  to  his  right  to  kill  deceased 
in  defense  of  another.84 


Ky. — Boner  v.  Com.,  19  Ky.  L.  Eep, 
409,'  40  S.  W.  700.  See  Crane  v.  Com., 
12  Ky.  L>.  Eep.  161,  13  S.  W.  1079.  La. 
State  v.  St.  Geme,  31  La.  Ann.  302 
Mich.— Burden  v.  People,  26  Mien.  162, 
Mo.— State  v.  Alley,  68  Mo.  124.  Okla. 
Kirk  v.  Ter.,  10  Okla.  46,  60  Pao.  797. 
Tex.-— Orta  v.  State,  44  Tex.  Crim.  393, 
71  S.  "W.  '755;  Butler  v.  State,  33  Tex. 
Crim.  232,  26  S.  W.  201;  Woodring  v. 
State,  33  Tex.  Crim.  26,  24  S.  W.  293; 
Bean  v.  State,  25  Tex.  App.  346,  8S.W 
278;  "White  v.  State,  23  Tex.  App.  154, 
3  S.  W.  710. 

78.  Ga.— Ramsey  v.  State,  92  Ga.  53, 
17  S.  B.  613.  111. — Flynn  v.  People,  222 
111.  303,  78  N.  B.  617.  Ind.  Ter. — Bruner 
v.  United  States,  4  Ind.  Ter.  580,  76  S. 
W.  244.  Ky.— Tapseott  v.  Com.,  140  Ky. 
573,  131  S.  W.  487;  Pennington  v.  Com., 
24  Kv.  L.  Rep.  321,  68  S.  W.  451;  Brown 
v.  Com.,  20  Ky.  L.  Bep.  1552,  49  S.  W. 
545.  Minn. — State  v.  Corrivau,  93 
Minn.  38,  100  N.  W.  638.  Mo.— State 
v.  Hyland,  144  Mo.  302,  46  S.  W.  195. 
N.  O.— State  v.  Craine,  120  N.  C.  601,  27 
S.  E.  72.  Tex.— Nairn  v.  State  (Tex. 
Crim.),  45  S.  W.  703;  Navarro  v.  State 
(Tex.  Crim.),  43  S.  W.  105;  Warren  V. 
State,  31  Tex.  Crim.  573,  21  S.  W.  680; 
'  Cook  v.  State,  22  Tex.  App.  511,  3  S.  W. 
749.  See  Howard  v.  State  (Tex.  Crim.), 
58  S.  W.  77. 

Tf  it  appears  that  the  deceased  was 
fleeing  from  his  slayer  at  the  time  of 
the  killing,  the  trial  judge  cannot  be  re- 
quired to  instruct  the  jury  on  the  law 
of  self-defense,  as  it  would  Ije  entirely 
inapplicable  to  such  a  state  of  facts. 
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State  v.  Mitchell,  41  La.  Ann.  1073,  6 
So.  785. 

It  is  not  error  for  the  court  to  omit, 
on  the  trial  of  a  murder  case,  to  charge 
on  the  subject  of  self-defense,  where 
the  sole  defense  was  accidental  tilling. 
State  v.  Davis,  104  Tenn.  501,  58  S.  W. 
122.  See  also  Ewing  v.  Com.,  129  Ky. 
237,  111  S.  W.  352. 

79.  Price  v.  State,  72  Ga.  441;  Young 
v.  State,  74  Neb.  346,  104  N.  W,  867, 
2  L.  E.  A.  (N.  S.)  66. 

A  statement  by  the  defendant  that 
he  shot  deceased  because  he  was  afraid 
deceased  was  going  to  shool;  him  and 
"because  of  the  insult  to  my  wife" 
does  not  warrant  a  charge  to  the  jury 
on  the  defense  of  property  and  home. 
Hudson  v.  State,  44  Tex.  Crim.  251,  70 
S.  W.  764. 

80.  Ky.— Hayden  v.  Com.,  23  Ky.  L. 
Eep.  399,  63  S.  W.  20.  Mo.— State  v. 
Holloway,  161  Mo.  135,  61  S.  W.  600; 
State  v.  Lewis,  118  Mo.  79,  23  S.  -W. 
1082.  Tex.— Burks  v.  State,  40  Tex.' 
Crim.  167,  49  S.  W.  389. 

81.  State  v.  Eowe,  155  N.  C.  436, 
71  S.  E.  332.  „    „ 

82.  Morris  v.  Com.,  20  Ky.  L.  Eep. 
402,  46  S.  W.  491. 

83.  State  v.  Coyle,  86  S.  C.  81,  67  S. 

84. '  Brown  v.  Com.,  21  Ky.  L.  Bep. 
245  51  S  W.  171.  See  MabTy  v.  State, 
80  Ark.  345,  97  S.  W.  285. 

In  a  homicide  ease  where  the  testi- 
mony of  the  defendant  was  to  the  «- 
feet  that  he  had  fired  on  deceased  in 
self-defense,  the  court  properly  refused 
to  instruct  with  reference  to  defend 
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In  instructing'  the  jury  on  the  issue  of  self-defense,  the  jury  should 
be  told  when  there  exists  a  duty  to  retreat.85  It  has  been  held  error 
to  give  an  instruction  on  self-defense,  omitting  this  element  .when  per- 
tinent to  the  facts.86  An  instruction  which  fails  to  set  out  the  elements 
of  self-defense  but  attempts  otherwise  to  set  up  such  defense,  is 
properly  refused.87 

•Under  an  indictment  for  killing  an  arresting  officer,  the  charge  on 
self-defense  should  state  the  conditions  which  brought  about  the  con- 
flict.88    .     . 

A  requested  instruction  is  properly  refused  where  it  ignores  or  im- 
properly states  some  essential  element  of  the  defense,  such  as  the 
necessity  for  taking  life,89  or  the  defendant's  freedom  from  fault  in 
provoking  or  bringing  on'  the  difficulty.90 


ant's  right  to  kill  deceased,  if  deceased 
was  about  to  till  Ms  friend,  especially 
as  there  was  no  pretense  on  the  part 
of  defendant  that  he  shot  at  deceased 
to  prevent  him  from  tilling  his  friend. 
Mitchell  v.  State,  38  Tex.  Crim.  170, 
41  S.  W.  816. 

85.  Ala.— Morris  v. -State,  39  So.  608; 
Bardin  v.  State,  143  Ala.  74,  38  So. 
833;  Gordon  v.  State,  140  Ala.  29,  36 
So.  1009;  Wilson  v.  State,  128  Ala. 
17,  29  So.  569;  Garrett  v.  State,  97 
Ala.  18,  14  So.  327;  Cribbs  v.  State,  86 
Ala.  613,  6,  So.  109.  Ky. — See,  however, 
Eiley  v.  Com.,  94  Ky.  266,  22  S.  W.  222. 
Tex.— Ball  v.  State,  29  Tex.  App.  107, 
14  S.  W.  1012;  Jackson  v.  State,  28 
Tex.  App.  108,  12  S.  W.  501;  May  v. 
State,  23  Tex.  App.  146,  4  S.  W.  591. 
Wis.— Perkins  v.  State,  78  Wis.  551,  47 
N.  W.  827. 

In  May  v.  State,  23  Tex.  App.  146, 
4  S.  W.  591,  the  court  said  that  "In 
cases  where  there  is  no  retreat,  it 
might  be  beneficial  to  a  defendant  to 
have  an  instruction  given  that  he  is 
not  required  to  retreat;  but,  when  he 
has  retreated,  no  possible  benefit  can 
accrue  to  him  .from  such  instruction. 
In  fact,-  when  the  proof  is  evident 
•  .  .  that  the  accused  did  retreat,  and 
was  in  full  retreat  when  he  fired,  a 
'Charge  that  the  law  does  not  require 
him  to  retreat  could  not  be  pertinent 
to  any  issue  in  the  case." 

Objection  at  Motion  for  New  Trial. 
A  failure  to  instruct  upon  the  duty  to 
retreat  cannot  be  objected  to  for'  the 
first  time  on  motion  for  new  trial  un- 
less^ he  shown  that  the  omission  was 
Prejudicial.  Hunt  v.  State,  33  Tex.  Crim; 
252,  26  S.  W.  206. 

86.  Ford  „.  state,  129  Ala.  16,  30 
»<>•  27;  Stoball  v.  State,  116  Ala.  454, 


23  So.  162;  Compton  v.  State,  110  Ala. 
24,  20  So.  119;  Ellis  v.  State,  105  Ala. 
72,  17  So.  119;  McDaniel  v.  State,  97 
Ala.  14,  12  So.  241;  Poe  v.  State,  87 
Ala.  65,  6  So.  378;  Bell  v.  State,  17  Tex. 
App.  538. 

In  a  case  of  homicide  in  defense 
of  habitation  where  there  exists  no 
duty  to  retreat,  an  instruction  omitting 
this  element  is  proper.  Naugher  v. 
State,  105  Ala.  26,  17  So.  24;  Eedmond 
v.  Com.,  21  Ky.  L.  Rep.  331,  51  S.  W. 
565.  And  such  an  instruction  is  prop- 
erly refused  where  the  evidence  does 
not  show  the  accused  to  have  been  at 
his  home  at  the  time  the  crime  was 
committed.  Stevens  v.  State,  138  Ala. 
71,  35  So.  122.  Nor  where  the  victim 
was  at  the  home  by  license.  Delaney 
v.  State,  14  Wyo.  1,  81  Pac.  792. 

87.  Allen  v.  State,  148  Ala.  588,  42 
So.   1006. 

88.  Lovelers  v.  State,  40  Tex.  Crim. 
221,  49  S.  W.  892. 

89.  Ala.— Gordon  v.  State,  140  Ala. 
29,  36  So.  1009;  Richardson  v.  State, 
133  Ala.  78',  32  So.  249;  Cook  i\  State, 
5  Ala.  App.  11,  59  So.  519.  Oal.— People 
v.  Gonzales,  71  Cal.  569,  12  Pac.  783. 
Fla.— Barnhill  v.  State,  56  Fla.  16,  48 
So.  251.  IU.— Belt  v.  People,  97  111. 
461;  Gainey  v.  People,  97  111.  270,  37 
Am.  Eep.  109.  Tex. — Eiptoe  v.  State 
(Tex.  Crim.),  42  S.  W.  381;  Mitchell 
v.  State,  38  Tex.  Crim.  170,  41  S.  W. 
816. 

90.  Ala. — Jarvis  v.  State,  138  Ala. 
17,  34  So.  1025.  La.— State  v.  Var- 
nado,  126  La.  732,  52  So.  1006.  Miss. 
Fore  r.  State,  75  Miss.  727.  23  So.  710. 
Tex. — Mundine  V.  State,  37  Tex.  Crim. 
5,  38  S.  W.  619. 

Wh».re  the  evidence  tended  to  sh"w 
that   the   defendant  provoked   the   dif- 
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M.  Mutual  Combat.  —  It  is  proper  for  the  court  to  charge  on 
mutual  combat  if  there  is  any  evidence  to  support  such  an  instruction,01 
but  a  charge  on  mutual  combat  is  a  limitation  of  the  right  of  self- 
defense,  and  should  npt  be  given  unless  the  evidence  authorizes  "it.92 

N.  Abandonment  of  Attack.  —  "Where  the  accused  has  withdrawn 
from  the  difficulty  before  the  fatal  encounter  he  should  have  the 
benefit  of  an  instruction  to  that  effect.93 

0.  Threats.  —  "Where  there  is  evidence  tending  to  show  that  de- 
ceased made  threats  against  defendant,  some  of  which*  were-  com- 
municated to  him,  and  that  deceased  was  a  dangerous  man,  and  brought 
about  the  difficulty,  and  was  in  fault  at  the  time  of  the  tilling,  the 
court  must  instruct  as  to  the  law  governing  threats;94  but  where  the 
deceased  made  no  demonstration  to  carry  out  his  threats  it  is.  not 
necessary  foi?  the  court  to  charge  thereon.85 

P.  Provocation  and  Adequate  Cause.  —  The  jury  should  be  in- 
structed as  to  the  law  on  provocation  where  there  is  evidence  to  war- 
rant it,98  but  not  in  the  absence  of  any  evidence  upon  which  to  found 


fieulty  by  his  attentions  to  the  wife 
of  the  deceased,  in  which  the  deceased 
-was  killed,  a  charge  as  to  the  right  of 
defendant  to  defend  himself,  where  it 
did  not  predicate  such  right  upon  de- 
fendant 's  freedom,  from  the  commission 
of  any  intentional  act  tending  to  pro- 
voke the  difficulty,  was  erroneous. 
Cook  v.  State,  5  Ala.  App.  11,  59  So. 
519. 

91.  State  v.  Turner,  63  S.  0.  548,  41 
S.  B.  778;  Harmanson  v.  State  (Tex. 
Crim.),  42  S.  W.  995;  Koller  v.  State, 
36  Tex.  Crim.  496,  38  S.  W.  44. 

92.  Schauer  v.  State  (Tex.  Crim.),  60 
S.  W.   249. 

A  charge  in  regard  to  duelling  is 
improper  where  the  evidence  shows  no 
prearrangement  to  fight  with  deadly 
weapons.  Guerrero  v.  State,  39  Tex. 
Crim.  662,  47  S.  W.  655. 

93.  "In  all  cases  where  the' court  is 
warranted  in  submitting  the  law  on 
facts  showing  that  a  difficulty  with 
his  adversary  was  provoked  on  the 
part  of  the  accused,  if  there  be  evi- 
dence tending  to  show  that  the- accused, 
after  provoking  his  adversary,  aban- 
doned his  purpose',  and  withdrew  from 
prosecuting  the  same,  it  is  the  duty  of 
the  court  to  also  instruct  the  jury  as 
to  the  effect  resulting  from  such 
abandonment  of  purpose,  called  for  by 
such  evidence;  and  the  refusal  to  give 
such  instruction,  when  specially  re- 
quested, is  reversible  error."  Rowe  V. 
United  States,  164  U.  S.  546,  17  Sup. 
Ct.    172,   41   L.    ed.   547;    Stevenson  v. 
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United  States,  86  Fed.  106,  112,  29  C. 
C.  A.  600. 

94.  Potter  v.  State,  85  Tenn.  88,  1 
S.  W.  614;  White  v.  State,  23  Tex.  App, 
154,  3  S.  W.  710.  See  the  title 
"Threats." 

The  charge  of  a  court  is  erroneous 
where  the  instruction  relating  to  the 
threats  uttered  by  the  deceased  against 
the  accused  is  disconnected  from  thaft< 
portion  of  the  charge  which  relates  to 
self-defense.  Tillery  v.  State,  24  Tex 
App.  251,  5  S.  W.  842,  5  Am.  St.  Kep. 
882 

95.  Jackson  v.  State,  30  Tex.  App. 
664,  18  S.  W.  643. 

96.  Seals  v.  State,  3  Baxt.  (Tenn.) 
459;  Messer  v.  State,  43  Tex.  Crim,  97, 
63  S.  W.  643;  Butler  v.  State,  33  Tex, 
Crim.  232,  26  S.  W.  201.  See:  Gfc 
Rossi  v.  State,  7  Ga.  App.  732,  68  S.  E, 
56.  La.— State  v.  Short,  121  La.  1023, 
46  So.  1003.  Tex.— Lee  v.  State,  54 
Tex.  Crim.  382,  113  S.  W.  301;  Cooper 
17.  State,  49  Tex.  Crim.  28,  89  S.  W. 
1068.  ' 

Where  there  was  neither  "lawful 
provocation"  nor  "lawful  excuse,  « 
is  unnecessary  to  define  these  wordB, 
and  an  improper  definition  will  not 
constitute  reversible  error.  State  v>. 
Craft,  164  Mo.  631,  65  S.  W.  280. 

In  State  v.  Ellis,  74  Mo.  207,  tic 
court  said:  "A  cursory  examination 
of  the  text-books  and  adjudicated- cases 
will  show  that  the  word  'reasonable; 
'adequate,'  'sufficient.'  'lawful,'  and 
'legal'  are  used  interchangeably  »  «n- 
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Such  instruction.67  It  is  not  necessary  that  the  exact  words  relied  on 
as"  constituting  the  provocation  be  used  in  the  instruction.03 

Cooling  Time. —  Where  there  is  evidence  upon  which  to  found  an  in- 
struction as  to  cooling  time,  the  jury  should  be  informed  on  this 
branch  of  the  law." 

Q.  Where  Deceased  Was  Police  Officer.  —  It  is  for  the  jury, 
under  proper  instruction  from  the  court,  to  determine  the  extent  of 
defendant's  knowledge  of  the  official  capacity  and  intention  of  one 
making  an  attempt  to  arrest  him.  But  in  absence  of  an  issue  of  this 
Character  it  is  proper  to  omit  an  instruction  with  reference  thereto.1 

R,  Circumstantial 'Evidence.  —  An  instruction  upon  the  subject 
of  circumstantial  evidence  should  be  given,  if  requested,  where  the 
evidence  is  such  that  the  conviction  might  be  upon  circumstantial 
evidenee  alone  f  but  when  the  circumstantial  evidence  is  incidental  to, 


nection  with  the  word  'provocation' 
in  defining  manslaughter. "  See  also 
State  v.  Kotovsky,  74  Mo-.  247. 

"Where  there  has  been  a  meeting 
after  the  first  provocation, '  and  a  deV 
fendant  learns  of  additional  insults, 
and  the  killing  occurs  at  the  first  meet- 
ing after  the  last  provocation,  the 
charge  should  apply  the  law  to  the. 
fresh  provocation,  authorizing  the  jury 
to  look  into  the  preceding  facts  and  cir- 
cumstances only  in  passing  on  the  con- 
dition of  defendant's  mind."  Rogers 
s.  State"  (Tex.  Crim.),  149  S.  W.  127. 
See  also  Venters  v.  State,  47  Tex. 
Crim.  280,  83  S.  W.  832;  Eiehardson  v. 
State,  28  Tex.  App.  216,  12  S.  W. 
870. 

97.  State  v.  Hyland,  144  Mo.  302,  46 
8.  W.  195;  State  v.  Walker,  98  Mo. 
95,  9  S.  W.  646,  11  S.  W.  1133.;  State 
*.  Sneed,  91  Mo.  552,  4  S.  W.  411. 

A  charge  of  the  court  defining  ade- 
quate -.cause,  requiring"  a  condition, 
"which  is  capable  of  creating  and  does 
create  suddjn  passion,  such  as  anger, 
rage,  sudden  resentment  or  terror,  ren- 
dering the  mind  incapable  of  cool  re- 
flection," was  error,  where  defendant's 
testimony  was  limited  to  an  insult  and 
outrage  upon  defendant's  sisters,  and 
the  court  should  not  have  charged 
upon  any  grade  of  manslaughter  ex- 
cept insult  to  a  female  relative.  Gilles- 
pie v.  State,  53  Tex.  Crim.  167,  109  S. 
W.  158. 

¥here_  there  is  no  evidence  warrant- 
ing an  instruction  as  to  provocation, 
an  erroneous  instruction  on  this  sub- 
ject will  not  be  sufficient  cause  for 
reveisal.  State  p., Ward,  74  Mo.  253; 
State  v.  Kotovsky,  74  Mo.  247. 


98.  Alexander  v.  State,  40  Tex.  Crim. 
395,  49  S.  W.  229. 

99.  Morrison  v.  State,  39  Tex.  Crim, 
519,  47  S.  W.  369. 

But  not  in  the  absence  of  such  evi- 
dence. Ala. — Jarvis  v.  State,  138 'Ala. 
17,  34  So.  1025.  Colo.— Wickham  v.  Peo- 
ple, 41  Colo.  345,  93  Pac.  478.  Tex. 
Johnson  v.  State  (Tex.  Crim.),  167  S. 
W.  733. 

Where  the  evidence  showed  that  the 
difficulty  in  which  deceased  was  killed 
was  of  short  duration  and  that  the  . 
shooting  was  rapid  and  practically 
continuous  from  the  inception  of  the 
difficulty  until  its  conclusion,  a  charge 
on  cooling  time  was  abstract  and  prop-' 
erly  refused.  Cook  v.  State,  5  Ala. 
App.  11,  59  So.  519. 

1.  State  v.  Spaugh,  200  Mo.  571,  98 
S:  W.  55. 

An  instruction  on  this  subject  should 
not  omit  the  element  of  defendant's 
knowledge  of  the  purpose  of  deceased 
to  make  a  lawful  arrest.  State  v. 
Phillips,  118  I6wa  660,  92  N.  W.  876. 

Where  the  evidence  shows  that  the 
purpose  of  the  sheriff  and  his  posse  in 
going  to  the  place  of  the  murder,  was 
to  arrest  the  defendant,  without  a  war- 
rant, for  the  murder  of  a  sheriff  in  an- 
other county,  the  law  authorizing  an 
arrest  without  a  warrant  should  be  giv- 
en, and  the  rights  of  the  sheriff  and 
his  posse  in  making  the  arrest  also  be 
stated.  Cortez  v.  State,  43  Tex.  Crim. 
375,  66  S.  W.  453. 

2.  Weaver  v.  State,  135  Ga.  317,  69 
S.  E.  488;  State  v.  Truskett,  85  Kan. 
804,  118  Pac.  1047.  See  the  title  "In- 
structions." 
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or  corroborative  of,  direct  evidence,  the  refusal  to  give  the  instruction 
is  not  erroneous.8 

S.  Presumption  of  Innocence.  —  Upon  the  trial  of  an  informa- 
tion for  homicide  the  accused  is  entitled  to  an  instruction  that  the 
presumption  of  innocence  attends  the  prisoner  throughout  the  trial 
and  must  be   overcome  by   evidence    excluding    reasonable    doubt.4 

IV.  VERDICT.  —  A.  General  Statement.  —  The  rules  applicable 
to  verdicts  in  criminal  actions  apply  to  verdicts  in  prosecutions  ,for 
homicide.5 

Finding  of  Lesser  Offense  Than  Charged.  —Following  the  general  rule 
that  the  defendant  in  a  criminal  prosecution  niay  be  convicted  of  any 
offense  necessarily  included  in,  and  a  constituent  part  of,  the  offense 
charged  in  the  indictment,  under  an  indictment  for  murder,  the  ac- 
cused may  be  convicted  of  murder  or  manslaughter,6  but  not  of  assault 
with  intent  to  kill.7  On  a  charge  of  manslaughter,  however,  the  de- 
fendant may  be  convicted  of  assault  ;8  and  under  an  indictment  for  an 
assault  with  intent  to  kill  and  murder,  "the  accused  may  be  convicted 
of  a  common  assault  without  such  intent.9 


3.  .  State  v.  Trusketlj,  85  Kan.  804, 
118  Pac.  1047. 

4.  Young  v.  People,  47  Colo.  352,  107 
Pae.  274.    See  the  title  "Instructions." 

5.  Walker  v.  State,  13  Tex.  App.  609, 
618.  See  generally  the  title  "Ver- 
dict." 

6.  Ala.— Stall-worth  v.  State,  146 
Ala.  8,  41  So.  184.  Fla. — Potsdamer  v. 
State,  17  Fla!  895.  Ga. — Jordan  v.  State, 
22  Ga.  545.  Ill— Brennan  v.  People,  15 
111.  511.  Ind.— Powers  v.  State,  87  Ind. 
144;  Carriek  v.  State,  18  Ind.  409;  Hoss 
v.  State,  18  Ind.  349;  Dukes  v.  State, 
11  Ind.  557,  71  Am.  Dee.  370;  Moon 
v.  State,  3  Ind.  438.  Ky.— Patterson 
*.  Com.,  99  Ky.  610,  5  S.  W.  765;  Pat- 
terson v.  Com.,  86  Ky.  313,  5  S.  W. 
387;  Hays  v.  Com.,  12  Ky.  L.  Rep. 
611,  14  S.  W.  833.  La.— State  v.  West, 
45  La.  Ann.  928,  13  So.  173;  State  v. 
Peterson,  2  La.  Ann.  921;  State  v. 
Moore,  8  Rob.  518.  Mass. — Com.  v. 
Herty,  109  Mass.  348.  Miss.— Hurt  v. 
State,  25  Miss.  378,  59  Am.  Dec.  225. 
Mo.— State  v.  O'Hearn,  237  Mo.  206, 
140  S.  W.  866;  State  v.  Colvin,  226  Mo. 
446,  126  S.  W.  448;  State  v.  MeCue,  39 
Mo.  112.  Neb.— Russell  v.  State,  66 
Neb.  497,  92  N.  W.  751;  Williams  V. 
State,  6  Neb.  334.  N.  C— State  v.  Gil- 
christ, 113  N.  C.  673,  18  S.  E.  319.  Tenn. 
Brooks  v.  State,  3  Humph.  25.  W.  Va. 
State  v.  Hager,  50  W.  Va.  370,  40 
S.  E.  393. 

Upon  an  information  charging  mur- 
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der  in  the  first  degree,  the  jury  may 
find  the  defendant  guilty  of  murder  in 
the  first  degree,  or  murder  in  the  sec- 
ond degree,  or  manslaughter  in  the 
first,  second,  third,  or  fourth  degree. 
State  v.  Huber,  8  Kan.  447. 

As  every  indictment  for  murder  eon- 
tains  virtually  an  accusation  of  man- 
slaughter, a  verdict  on  such  an  indict- ' 
ment  finding  the  prisoner  "guilty  of 
manslaughter  in  manner  and  form  as 
charged,"  is  strictly  correct.  State- v. 
Moore,  8  Rob.  (La.)  518. 

7.  Under  an  indictment  for  murder 
a  verdict  of  ' '  guilty  of  an  assault  with 
intent  to  kill,"  is  not  responsive  to 
the  charge  in  the  indictment  and  tha 
variance  is  fatal.  State  v.  Guillory,  42 
La.  Ann.  581,  7  So.  690. 

8.  People  v.  Cox,  67  App.  Div.  344, 
73  N.  Y.  Supp.  774. 

9.  Miss.— Gipson  v.  State,  38  Miss. 
295.  Mo.— Statje  V.  Wilson,  126  Mo. 
App.  302,  103  S.  W.  110.  Ohio— Heller 
v.  State,  23 'Ohio  St.  582.  S.  C— State 
v.  Robinson,  31  S.  C.  453,  10  S.  E.  101. 
Tex.— Reynolds  v.  State,  11  Tex.  120. 

When  the  verdict  contained  two 
counts  both  referring  to  the  same  act 
charging  felonious  assault  and  undei 
either  count  defendant  could  have  been 
convicted  of  common  assault,  a  verdict 
finding  him  guilty  of  common  assault 
need  not  state  under  which  count  he 
was  convicted.  State  v.  Wilson,  l<io 
Mo.  App.  302,  103  S.  W.  110. 
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Where  on  an  indictment  for  murder  a  verdict  of  manslaughter  is 
returned,  it  is  an  acquittal  as  to  the  charge  of  murder.10  It  has  been 
held,  however,  that  if  accused  is  found  guilty  of  a  lesser  offense  thari 
that  charged  in  the  indictment,  the  verdict  must  state  the  essential  ele- 
ments of  the  lesser  offense.11 

B.    Eesponsiveness.  —  The  verdict  must  respond  to  the  charge12  id 


10.  Ala. — Stall-worth  v.  State,  146 
Ala.  8,  41  So.  184.  Ga. — Jordan  v.  State, 
22  Ga.  545.  111.— Barnett  v.  People,  54 
111.  325;  Brennan  v.  People,  15  111.  511. 
Ind.— Carriek  v.  State,  18  Ind.  409.  La. 
State  v.  West,  45  La.  Ann.  928,  13 
So.  173;  State  v.  Peterson,  2  La.  Ann. 
921.  Miss.— 'Hurt  v.  State,  25  Miss. 
378,  59  Am.  Dec.  225.  Tex.— Smith  v. 
State,  1  Tex.  App.  408. 

In  California  where  defendant  was' 
charged  with  murder  and  a  verdict  of 
guilty  of  manslaughter  was  rendered, 
a  new  trial  having  been  granted  on 
account  of  improper  instructions,  the 
appellate  court  held  that  the  new  triai 
was  to  be  limited  to  the  charge  of  man- 
slaughter, the  former  verdict  being  an 
acquittal  of  the  charge  of  murder. 
Huntington  v.  Superior  Court,  5  Cal. 
App.  288,  90  Pac.  141. 

A  verdict,  "We,  the  jury,  find  the 
defendant  not  guilty  as  charged,  but 
we  do  find  him  guilty  of  murder  in  the 
second  degree  and  assess  his  penalty," 
etc.,  is  a  correct  verdict,  finding  de- 
fendant guilty  of  murder  in  the  sec- 
ond degree  though  it  would  have  been 
better  form  if  it  had  said  "not  guilty 
of  murder  in  the  first  degree,"  instead 
of  "not  guilty  as  "charged."  Lopez  v. 
State,  2  Tex.  App.  204. 

The  verdict  of  a  jury  finding  a  party 
put  upon  trial  for  murder  guilty  of 
manslaughter  in  the  third  degree,  must 
operate  as  an  acquittal  of  any  crime 
of  a  higher  grade  of  which  he  might 
have  been  convicted  under  the  indict- 
ment upon  which  the  issue  was  made 
In  such  a  case  the  jury,  in  contempla- 
tion of  law,  tender  two  verdicts;  the 
one  acquitting  him  of  the  higher  crime 
charged  in  the  indictment;  the  other 
finding  him  guilty  of  an  inferior  crime. 
The  verdict  of  manslaughter  is  as  much 
an  acquittal  of  the  charge  of  murder, 
as  a  verdict  pronouncing  his  entire 
innocence  would  be.  Hurt  v.  State,  25 
Miss.  378,  59  Am.  Dec.  225. 
,,11;  The  principal  offense  charged  in 
the  indictment  in  O'Leary  v.  People,  17 
*ww.  Pr.  (N.  T.)  316,  was  assault  and 


battery,  with  a  deadly  weapon,  with 
intent  to  kill.  On  the  trial  in  the  cOurt 
of  sessions,  the  jury  found  the  defend- 
ant "guilty  of  ass,ault  and  battery, 
with  intent  to  kill."  Whereupon  the, 
defendant  was  sentenced  to  the,  state 
prison  for  two  years.  On  writ  of  error 
and  certiorari,  the  supreme  court  held 
that  the  verdict  of  the  jury  was  a 
special  or  partial  verdict — a  verdict  of 
guilty  of  a  part  of  the  charge  con- 
tained in  the  indictment,  and  silent 
as  to  the  residue.  Therefore,  the  jury 
not  having  found  a  general  verdict  of 
guilty,  nor  a  special  verdict  finding 
all  the  facts  and  circumstances  con- 
stituting the  offense  charged,  the  judg- 
ment of  the  court  of  sessions  was  re- 
versed. 

Where  the  following  verdict  was  re- 
turned by  the  jury:  "We,  the  jury, 
find  the  defendant  guilty  of  assault 
with  intent  to  do  great  bodily  harm" — 
it  was  held,  that  the  verdict  was,  in 
effect,  for  a  simple  assault  only,  as  it 
did  not  find  the  essential  elements  of 
assault  with  intent  to  do  bodily  harm. 
State  v.  Peterson,  23  S.  D.  629,  122 
N.  "W.  667. 

12.  La. — State  v.  Guillory,  42  La. 
Ann.  581,  7  So.  690;  State  v.  Heas,  10 
La.  Ann.  195.  Neb. — Casey  v.  State, 
20  Neb.  138,  29  N.  W.  264.  Tex.— Bus- 
ter v.  State,  42  Tex.  315. 

A  verdict  rendered  finding  the  ac- 
cused guilty  of  "striking  with  a  dan- 
gerous weapon  with  intent  to  kill,"  is 
responsive  to  the  charge  of  an  indict- 
ment: "with  a  certain  dangerous 
weapon,  to-wit:  a  large  piece  of  tim- 
ber, one  A.  B.,  feloniously,  willfully, 
and  of  his  malice  aforethought,  did 
strike,  with  intent  then  and  thereby, 
him,  the  said  A.  B.,  to  kill  and  mur- 
der." State  v.  Alfred,  44  La.  Ann. 
582,  10  So.  887. 

"The  indictment  charges  that:  Gr.  F. 
.  .  .  then  and  there  being,  feloniously 
did  shoot  with  a  dangerous  weapon, 
with  intent  to  commit  murder.  .  .  . 
The  verdict  reads:  'We  return  a  verdict 
of  guilty  of  shooting   at,  with   intent 
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the  indictment,  and  must  designate  the  guilty  party  in  such  a  way 
as  to  leave  no  doubt  as  to  his  identity.13 

"Where  distinct  offenses  are  charged  in  separate  counts  of  an  indict- 
ment, the  jury  should  either*  return  a  general  verdict  of  not  guilty  or 
respond  to  each  charge  in  their  finding;14  but  where  the  counts  are 
practically  the  same  a  general  verdict  will  be  sufficient.18 

Negativing  Other  Charges.  —  Where  an  indictment  includes  more  than 
one  count  it  is  not  necessary  that  a  verdict  finding  defendant  guilty  of 
one  offense  should  negative  the  others,16  but  where  manslaughter  and 


to  commit  murder,  and  recommend  the 
accused  to  the  mercy  of  the  court.' 
Shooting  implies  shooting  at,  where  the 
charge  is  that  it  was  feloniously  done, 
with  intent  to  commit  murder."  State 
v.  Trances,  36  La.  Ann.  336. 

In  State  '•».  Marshall,  9  Kan.  App. 
59,  57  Pac.  260,  the  information  charged 
assault  with  a  deadly  weapon  with  in- 
tent to  kill.  The  jury  returned  a  ver- 
dict, "We,  the  jury  impaneled  and 
sworn  in  the  above  entitled  cause,  do 
upon  our  oaths  find  the  defendant 
guilty  of  assault  and  battery."  It 
was  objected  to  as  uncertain  and  not 
responding  to  the  information.  The 
court  said:  "There  is  no  uncertainty 
from  the  verdict  returned  in  this  case 
as  to  what  degree  of  the  crime  charged 
the  defendant  is  convicted,"  and  the 
verdict  was  held  sufficient.  See  State 
v.  Scarlett,  57  Kan.  252,  45  Pac.  602. 

13.    Williams  v.  State,  6  Neb.  334. 

In  Williams  v.  State,  6  Neb.  334,  the 
jury  returned  a  written  verdiet  in  these 
words:  "We,  the  jury  in  this  case  be- 
ing duly  impaneled  and  sworn,  do  find 

and  say  that  is  guilty 

of  manslaughter."  This  was  held  to 
be  void,  for  wholly  omitting  in  any 
manner  to  designate  the  defendant  as 
the  guilty  party. 

Where  only  one  person  is  indicted 
the  verdict  need  riot  give  his  name. 
People  v.  Boggs,  20  Cal.  432;  Martin 
v.  State,  25  Ga.  494. 

It  may  be  a  sufficient  verdict  in  a 
murder  case  to  say:  "We,  the  jury,  find 
the  prisoner  guilty  of  murder  in  the 
first  degree;"  but  ^t  is  more  safe  and 
certain  to  use  the  word  "defendant" 
instead  of  "prisoner,"  and  to  state  the 
name  of  the  defendant  in  the  verdict. 
Bryant  v.  State,  34  Fla.  291,  16  So. 
177. 

Idem  Sonans. — Where  the  person 
named  in  the  indictment  was  "Fred- 
die— Etwert,"  and  the  verdict  read: 
"We,    the    jury,    find    the    defendant, 

Vol,  XI 


Fred  Evert,  guilty  of  murder  in  the 
first  degree.  So  say  we  all"— it  was 
held  that  the  verdict,  under  the  rule 
of  idem  sonans,  was  sufficiently  cer- 
tain in  its  identification  of  the  de- 
fendant, the  incorrect  spelling  in  the 
defendant's  name  being  entirely  cured 
by  the  words  "the  defendant"  in  the 
verdict.  Ewert  v.  State,  48  Fla.  36,  37 
So.   334. 

14.  Casey  v.  State,  20  Neb.  138,  29 
N.  W.  264;  Williams  v.  State,  6  Neb. 
334;  Wilson  v.  State,  20  Ohio  26. 

Where  the  defendant  was  charged  in 
one  count  with  an  assault  with  intent 
to  commit  murder,  and  in  another 
count  with  shooting  with  intent  to  kill, 
which  are  distinct  offenses  under  the 
Ohio  statute,  and  the  jury  returned 
a  verdict  of  "assault  with  intent  to 
kill  and  murder  G.  L.,  in  manner  and 
form  as  alleged,  etc.,"  but  said  noth- 
ing as*  to  the  charge  of  shooting,  etc., 
the  finding  is  insufficient.  Wilson  1). 
State,  20  Ohio  26. 

15.  Upon  an  indictment  for  murder 
in  which  there  are  two  counts  substan-  , 
tially  the  same,  a  general  verdict  of 
murder  in  the  first  degree  is  a  finding 
on  both  counts  and  is  sufficient.  Levells 
v.  State,  32  Ark.  585. 

On  an  indictment  for  murder,  con- 
taining several  counts  in  legal  form, 
varying  only  in  the  statement  of  the 
means  of  death,  if  the  jury  find  the 
defendant  guilty  of  murder  in  the  form 
set  out  in  either  count,  they  need  not 
return  a  separate  verdict  on  each  count, 
but' may  find  him  guilty  generally.  Com. 
v.  Desmarteau,  16  Gray  (Mass.)  1. 

16.  La.— State  v.  Peterson,  2  La 
Ann.  921;  State  v.  Moore,  8  Bob.  518. 
Md.— Weighorst  v.  State,  7  Md.  442. 
Tenn.— Brooks  v.  State,  3  Humph.  25. 

Under  an  indictment  charging  mur- 
der in  the  first  degree  where  the  jury 
finds  the  defendant  guilty  of  man- 
slaughter merely,  the  failure  to  spe- 
cifically  negative  the  fact    that    the 
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murder  are  different  crimes,  and  not  different  degrees  of  the  same 
offense,  on  an  indictment  for  murder,  and  a  conviction  of  manslaughter, 
the  verdict  must  negative  the  murder,  otherwise  the  crime  charged 
in  the  indictment  would  be  left  wholly  unnoticed.17  It  is  not  necessary 
that  the  verdict  negative  circumstances  of  justification.18 

Acquittal  Under  One  Count.  —  An  acquittal  under  one  count  is  not  an 
acquittal  under  the  whole  indictment.19 

Finding  as  to  Venue.  —  The  rendition  of  a  verdict  includes  a  finding 
that  the  homicide  was  committed  in  the  place  named  in  the  indictment. 
Where  an  indictment  charges  murder  in  a  particular  county,  a  verdict 
of  guilty  includes  a  finding  that  the  murder  was  committed  in  the 
county  named  in  the  indictment.20 

C.  Form  and  Requisites.  —  Generally  there  is  no  particular  form 
required  for  the  verdict  if  the  meaning  is  clear,  definite  and  free  from 
ambiguity.21    It  is  not  necessary  for  the  jury  to  incorporate  in  their 


crime  was  of  a  higher  grade  than  that 
found  is  no  ground  for  a  reversal  of 
judgment.  Williams  v.  State,  6  Neb. 
334. 

Where  the  jury  rendered  a  verdict 
"guilty  of  inflicting  a  wound  less  than 
mayhem  with  a  dangerous  weapon,"  it 
was  held  not  necessary  to  negative  a 
charge  in  the  verdict  of  inflicting  a 
wound  with  intent  to  kill.  State  v. 
Calvin,  42  La.  Ann.  978. 

Where  there  is  but  one  count  in  the 
indictment  and  the  accused  is  found 
guilty  of  the  higher  grade  of  the  of- 
fense, the  inferior  grade  need  not  be 
passed  upon  by  the  jury.  Weighorst 
v.  State,  7  Md.  442.  See  Williams  v. 
State,  6  Neb.  334. 

17.  Weighorst  v.  State,  7  Md.  442. 

18.  Isom  v.  State,  83  Ga.  378,  9  S. 
E.  1051. 

19.  And  so  on  an  indictment  charg- 
ing the  homicide  to  have  been  com- 
mitted "purposely  and  with  premed- 
itated malice,"  and  in  a  second  count 
to  have  been  done  "purposely  and  with 
premeditated  malice  in  the  perpetration 
of  burglary,"  a  verdict  acquitting  of 
the  first  charge  and  convicting  of  the 
seeond  charge  is  not  an  acquittal  of 
the  whole  indictment.  Bissot  v.  State, 
53  Ind.  408.     See  also  Lopez  v.  State, 

'  12  Tex.  App.  261. 

20.  Com.  v.  Kaiser,  184  Pa.  493,  39 
Atl.  299. 

That  the  act  was  conimitted  in  the 
county  stated  in  the  indictment  must 
he  stated  in  the  special  verdict.  E.  v. 
Hazel,  1  Leach  C.  0.  368. 

21.  MacFadden  v.  State,  65  Cal.  445, 


4  Pac.  421;  People  v.  Perdue,  49   Cal 
425;  People  v.  Buckley,  49  Cal.  241. 

Any  words  that  convey  beyond 
reasonable  doubt,  the  meaning  and 
intention  of  the  jury,  are  sufficient,  and 
all  fair  intendments  should  be  made 
to  sustain  them.  If  the"  intention  is 
clearly  manifested,  bad  spelling  or 
faulty  grammar  will  not  vitiate  the 
verdict.  Higginbotham  v.  State,  42 
Fla.  573,  29  So.  410,  89  Am.  St.  Eep. 
237. 

A  verdict:  "We,  the  jury,  find  the 
defendant  guilty,"  has  been  held  suffi- 
cient in  form.  Smith  v.  People,  1  Colo. 
121. 

'"The  test  of  the  sufficiency  of  a  ver- 
dict is  stated  to  be  this:  Is  it  so  cer- 
tain that  the  court  can  give  judgment 
upon  it?"  Washington  v.  State,  55 
Pla.  194,  46  So.  417. 

A  verdict  which  finds  the  prisoner 
guilty  of  involuntary  manslaughter, 
sufficiently  determines  the  issue.  Ma- 
chey  v.  People,  2   Colo.   13. 

A  verdict:  "We,  the  jury  agree  that 
the  defendant  is  guilty  of  murder  in 
the  first  degree,"  is  a  good  verdict, 
both  in  substance  and  form.  "The  ver- 
dict would  have  been  sufficient  if  it 
had  been  simply  'Guilty  of  murder  im 
the  second  degree.'  "  People  v.  Buck- 
ley, 49  Cal.  241. 

In  People  v.  Perdue,  49  Cal.  425,  the 
verdict  of  the  jury  was  as  follows: 
"We,  the  jury,  in  the  case  of  .  .  . 
do  find  a  verdict  of  manslaughter.  By 
the  foreman,  W.  A.  C."  The  court 
held  that  while  it  did  not  comply  strict- 
ly with  the  statute  it  was  sufficient. 
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finding  the  definition  of  the  offense  charged  in  the  indictment.2^ 

It  is  the  duty  of  ^he  prosecuting  attorney  and  accused  as  well  as  of 
the  court  to  see  that  the  verdict  as  received  is  us  proper  form.23  In 
the  absence  of  a  request  it  is  not  necessary  that  the  court  charge  on 
the  form  or  furnish  a  form  for  the  verdict.24      And  the  fact  that  One 


On  a  trial  under  an  indictment  for 
murder,  a  verdict  that  "we,  the  jury, 
find  the  defendant  guilty  of  murder  in 
the  first  degree,  and  sentence  him  to 
death  by  hanging,"  is  sufficient  to  sus- 
tain a  judgment  of  conviction  and  sen- 
tence to  death.  Stewart  v.  State,  137 
Ala.  33,  34  So.  818. 

'  A  verdict:  "We,  the  jury,  find  the 
defendant  guilty  of  murder  in  the  first 
degree;  so  say  we  all,"  is  sufficient  if 
the  record  clearly  shows  who  was  re- 
ferred to  by  the  use  of  the  word  "de- 
fendant. ' '  The  record  may  be  resorted 
to  in  aid  of  the  verdict.  Boberson  v. 
State,  45  Fla.  94,  34  So.  294. 

A  verdict  finding  defendant  guilty 
of  manslaughter  is  not  rendered  void 
because  it  contains  the  statement  that 
defendant  "is  about  55  years  old," 
since  the  finding  of  age  has  relation 
to  the  place,  not  the  justice,  of  the 
punishment.  Bloom  v.  State,  155  Ind. 
292,  58  r?.  E.  81. 

"We,  the  jury,  find  the  accused 
guilty  of  shooting  with  intent  to  kill," 
is  a  good  verdict,  for  if  one  shoots 
with  the  intention  of  killing  he  must 
be  held  as  guilty  as  if  he  had  shot 
with  intent  to  kill.  State  v.  Broussard, 
107  La.  189,  31  So.  637.  See  State  v. 
Washington,  107  La.  298,  31  So.  638. 

The  verdict  of  a  jury  finding  the 
murder  of  the  same  person  to  have 
been  committed  both  by  drowning  and 
by  beating,  as  charged  in  two  sep- 
arate counts  of  the  indictment  was  held 
not  to  be  absurd  or  inconsistent.  State 
v.  Posey,  4  Strobh.  (S.  0.)  103. 

It  is  not  necessary  that  the  verdict 
should  be  written  on  the  indictment. 
Atkins  v.  State,  16  Ark.  568. 

22.  Camp  v.  State,  25  Ga.  689. 

23.  The  prosecuting  office*  and  the 
court  should  look  after  the  form  and 
substance  of  the  verdict  returned  by 
the  jury.  If  it  be  sufficient,  in  either 
particular,  the  court  should  decline  to 
receive  it  and  give  the  jury  instructions 
which  will  enable  them  to  correct  it. 
Allen  v.  State,  52  Ala.  391. 

"When  the  court  comes  to  pronounce 
sentence   there   ought   to  be  no  uncer- 
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tainties  about  the  offense  of  which  the 
prisoner  is  guilty.  Mr.  Bishop  says: 
'As  already  intimated,  there  ought 
never  to  be  a  defect  in  the  verdict;  If 
the  jury  bring  in  a  defective  verdict, 
it  is  in  the  power  equally  of  the  pris- 
oner and  the  prosecuting  attorney  to 
have  it  set  right;  and  suppose  the  pris- 
oner chooses  not  to  interfere  ,and  suf- 
fers a  defective  verdict  to  be  entered, 
as  his  interest  would  always  prompt 
him  to  do,  in  preference  to  a  verdict 
of  guilty  in  due  form,  he,  by  thus  fail- 
ing, to  interpose,  waives  his  objection 
to  be  put  a  second  time  in  jeopardy 
for  the  same  offense.  In  all  such  eases, 
therefore,  the  verdict  is  simply  set 
aside  as  a  nullity,  and  a  new  trial  is 
ordered.  The  court  cannot  instead  of 
this,  make  the  verdict  or  the  judgment 
what  it  thinks  it  ought  to  be.'  1  Bis. 
Cr.  Proc,  §1016."  Washington  v.  State, 
55  Fla.  194,  46  .So.  417.  See  also  Gillum 
v.  Com.  (Ky.),  121  S.  W.  445;  Waddle 
v.  State,  1*2  Tenn.  556,  82  S.  W.  827. 

24.  Spies  v.  People,  122  111.  1,  12 
N.  B.  865,  17  W.  E:  898,  3  Am.  St. 
Bep.  320.  See  the  titles  "Instruc- 
tions;" "Verdict." 

In  People  v.  Hill,  116  Cal.  562,  48 
Pae.  711,  the  court  said:  "The  law 
,  makes  it  no  part  of  the  duty  of  the 
judge  to  furnish  forms  of  verdict  to 
the  jury,  but  the  latter  are  presumed 
to  be  able  %o  formulate  their  own  con- 
clusions, and  in  practice  most  usually 
do  so.  Where,  therefore,  the  jury  has 
been  properly  instructed  as  to  the  dif- 
ferent degrees  of  the  offense,  it  muat 
be  presumed  that  if  their  conclusion 
called  for  a  form  of  verdict  with  which 
they  were  not  furnished,  they  would 
either  ask  for  it  or  write  one  for  them- 
selves. It  certainly  could  have  no 
necessary  tendency  to  preclude  them 
from  nndjng  such  verdict." 

But  in  Eockmore  v.  State,  93  Ga.  123, 
19  S.  B'.  32,  it  was  held  that  it  was 
error  for  the  court  to  fail  in  its  charge 
to  instruct  the  jury  as  to  the  form  of 
their  verdict  in  the  event  they  should 
acquit  the  accused.  The  error,  how- 
ever, was  cured  by  recalling  them  alter 
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forip  of  verdict  is  given  the  jury  does  not  necessitate  the  giving  of  forms 
covering  all  possible  verdicts.25 

Finding  on  All  Issues.  —  When  distinct  and  independent  offenses  that 
are  subject  to  different  punishments  are  named  in  the  indictment,  the 
jury  must  find  on  each  charge.26 

Uncertainty  and  Ambiguity.  —  If  the  verdict  is  uncertain  and  indefin- 
ite, it  cannot  be  sustained  ;27  and  the  same  is  true  if  the  verdict  does  not 
contain  a  conviction  of  a  crime  recognized  by  statute.23 


they  had  retired  to  their  room,  and 
giving  them  the  proper  instructions  in 
this  respect. 

25.  It  is  not  error  to  follow  the  gen- 
eral charge  given  with  a  form  of  ver- 
dict in  the  event  of  a  conviction,  with- 
out also  submitting  a  form  of  verdict 
in  case  of  aequittal,  no  request  being 
asked  by  the  accused  on  the  subject. 
Green  v.  State,  40  Fla.  474,  24  So.  537. 

It  is  not  error  or  prejudicial  to  the 
rights  of  a  defendant  in  a  prosecution 
for  murder  in  the  first  degree,  where 
the  information  contained  different 
counts  charging  the  homicide  to  have 
been  committed  with  deliberation  and 
premeditation  and  also  in  the  perpetra- 
tion or'  attempted  perpetration  of  a 
robbery,  to  submit  to  the  jury,  for  their 
finding,  blank  forms  of  general  verdicts 
of  guilty  or  not  guilty  of  the  crime 
charged  in  the  information,  and  without 
a  form  finding  not  guilty  as  to  one  only 
of  the  different  count's  of  the  informa- 
tion. Rhea  v.  State,  63  Neb.  461,  88 
N.  W.  789. 

The  court  having  defined  the  several 
degrees  of  homicide  and  instructed  that 
the  jury  might  find  a  verdict  for  either 
degree,  gave  the  form  of  verdict  for 
some  and  omitted  to  furnish  a  form  for 
a  verdict  of  manslaughter.  This  was 
held  to  be  not  reversible  error,  as  the 
counsel  for  defendant  should  have  re- 
quested that  this  form  be  given  if  it 
was  considered  important  to  defend- 
ant's rights.  State  v.  St.  Clair,  16  Nev. 
207.  To  the  same  effect  Dacey  v.  Peo- 
ple, 116  111.  555,  6  N.  E.'  165;  Dunn 
v.  People,  109  HI.  646. 

26.  Casey  v.  State,  20  Neb.  138,  29 
N.  W.  264;  "Wilson  v.  State,  20  Ohio 
26. 

27.  Allen  v.  State,  52  Ala.  391; 
Bunch  v.  State,  58  Fla.  9,  50  So.  534, 
138  Am.  St.  Rep.  91;  Washington  v. 
State,  55  Fla.  194,  46  So.  417. 

((A_  verdict'  finding  the  defendant 
.  guilty  of  an  intent  to  maim, ' '  on  the 
trial  of  an  indictment  charging  an  as- 


sault with  intent  to  murder  or  maim, 
is  a  mere  nullity,  and  a  motion  in 
arrest  of  judgment  should  be  sustained 
to  it.     Allen  v.  State,  52  Ala.  391. 

A  verdict,  "We,  the  jury,  find  the 
defendant  guilty  of  aggravated  assault 
with  intent  to  murder,  so  say  we  all," 
is  uncertain,  ambiguous  and  fatally  de- 
fective. Washington  v.  State,  55  Fla. 
194,  46  So.  417. 

In  a  murder  case,  a  verdict  of  "guilty 
of  capital  punishment"  cannot  serve 
as  a  foundation  for  a  sentence  of 
death.  The  verdict,  taken  literally, 
convicts  the  accused  of  no  crime  known 
to  the  law  or  charged  in  the  indict- 
ment. State  v.  Foster,  36  La.  Ann. 
857. 

In  State  v.  Heas,  10  La.  Ann.  195, 
the  indictment  charged  murder.  The 
court  said:  "The  judgment  must  be 
arrested;  but  we  cannot  order  the  pris- 
oner to  be  discharged,  as  we  are  asked 
by  his  counsel  to  do.  The  verdict  of 
the  jury,  'guilty  with  premeditation,' 
renders  it  impossible  for  us  to  conclude 
that  he  has  been  convicted  of  man- 
slaughter, as  we  might  perhaps  have 
done  if  there  had  been  simply  a  gen- 
eral verdict  of  'Guilty;'  neither  has 
he  been  acquitted  of  manslaughter; 
upon   that   issue   the   jury  have   never 


A  verdict  "guilty  with  intent  to 
kill,"  is  not  a  legal  verdict.  State  v. 
Washington,   107,  La.   298,   31   So.   638. 

Where  an  information  charges  mur- 
der, although  the  court  instructs  the 
jury  upon  both  murder  and  manslaugh- 
ter, a  verdict  finding  accused  guilty 
"as  charged  in  the  information,"  and 
fixing  ' '  his  punishment .  at  death, ' '  is 
not  objectionable  for  uncertainty.  State 
v.  Hayes,  23  S.  D.  596,  122  N.  W. 
652. 

A  verdict  finding  the  defendant  guilty 
of  "the  unlawful  shooting  of  another," 
is  not  a  nullity.  Smith  v.  State  (Ga. 
App.),  80  S.  E.  512. 

28.     Thetge  v.   State,    83    Ind.    126. 
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Surplusage.  — A  finding  not  embraced  in  the  issue,  or  meaningless 
words  in, the  verdict  may  be  disregarded  as  surplusage  if  there  still  re- 
mains without  them  a  perfect  finding  responsive  to  the  issue  ;29  and  so 
additions30  and  mere  descriptive  words  not  essential  to  the  finding  will 
not  vitiate  the  verdict.31  It  is  within  the  power82  and  in  some  cases  the 
duty  of  the  court  to  inquire  of  the  jury  what  was  meant  by  the  addi- 
tion of  surplusage  to  their  verdict,  and  receive  the  explanation  thereof  ■«» 
'but  where  the  circumstances  attending  the  finding  and  return  of  such 
verdict  do  not  raise  a  just  doubt  of  the  concurrence  of  the  entire  jury 
in  the  verdict  of  "guilty,"  no  inquiry  need  be  made  by  the  judge  nor 
any  explanation  given  by  the  jury  as  to  the  meaning  thereof.3* 


See  also  State  v.  Throckmorton,  53  Ind. 
354;  State  v.  Foster,  36  La.  Ann.  857. 

Where  one  is  indicted  for  the  offense 
of  "involuntary  manslaughter  in  the 
commission  of  an  unlawful  act,"  and 
the  jury  finds  the  defendant  "guilty 
of  involuntary  manslaughter  in  the 
commission  of  a  lawful  act, "  it  is  error 
to  overrule  a '  motion  to  arrest  judg- 
ment on  such  verdict.  Overby  v.  State, 
115  Ga.  240,  41  S.  E.  609.    , 

Where  charge  is  manslaughter  a  ver- 
dict finding  defendant  guilty  of  assault 
in  the  third  degree  is  equivalent  to 
an  acquittal.  People  v.  Cox,  67  App. 
Div.  344,  73  N.  Y.  Supp.  774. 

29.  HI. — People  v.  Coleman,  251  111. 
497,  96  N.  E.  239;  Henderson  v.  Peo- 
ple, 165  111.  607,  46  N.  E.  711.  Miss. 
Traube  v.  State,  56  Miss.  153.  S.  C. 
State  v.  Robinson,  31  S.  C.  453,  10 
S.  E.  101. 

30.  Traube  v.  State,  56  Miss.  153. 
WheTe   the   jury   returned   a   verdict 

which  read:  "We,  the  jury,  find  the 
defendant  guilty  of  murder  in  the  first 
degree,  and  fix  his  punishment  at 
death,"  it  was  held  that  the  words 
"in  the  first  .degree"  could  be  regarded 
as  surplusage.  Hocker  v.  "Com.,  24  Ky. 
L.  Rep.  936,  70  S.  W.  291. 

The  addition  of  the  '  words  "with 
capital  punishment"  to  the  verdict  of 
a  jury. cannot  affect  the  verdict.  They 
are  mere  surplusage.  State  v.  Burns, 
30  La.  Ann.  679. 

The  words  used  by  the  jury  in  their 
verdict  to  recommend  mercy  are  merely 
surplusage  and  do  not  vitiate  or  affect 
the  verdict.  Penn  v.  State,  62  Miss. 
450;  State  v.  McKay,  150  N.  C.  813,  63 
S.   E.   1059. 

31.  Under  an  indictment  for  an  as- 
sault with  intent  to  kill  and  murder, 
a  verdict   of  guilty  of  an  assault  in 


the  attempt  to  commit  manslaughter 
will  be  good;  for  the  verdict  is  a  good 
finding  as  to  the  assault,  and  the  de- 
scriptive words  may  be  treated  as  sur- 
plusage. Gipson  v.  State,  38  Miss. 
295. 

32.  Avant  v.  State,  88  Miss.  226,  40 
So.  483,  117  Am.  St.  Rep.  737;  Smith 
v.  State,  75  Miss.  542,  23  So.  260;  Penn 
v.  State,  62  Miss.  450*. 

33.  In  Avant  v.  State,  88  Miss.  226, 
40  So.  483,  117  Am.  St.  Rep.  737,  Cal- 
hoon,  J.,  delivering  the  opinion  of  the 
court  said:  "The  verdict  in  this  mur- 
der case  is:  'We,  the  jury,  find  the 
defendant  guilty  as  charged  and  beg 
the  mercy  of  the  court.'  The  court 
did  nothing  and  said  nothing,  but  pro- 
nounced the  Sentence  of  death.  In  the 
light  of  authority  no  verdict  of  guilty 
with  such  a  petition  for  mercy,  and 
the  court  silent,  can  be  sustained,  how- 
ever horrible  the  case  may  be.  In 
Smith  v.  State,  75  Miss.  558,  23  So. 
265,  the  court  said:- 'Of  course  the 
legal  effect  of  the  verdict  in  this  ease 
in  the  words  used  is  by  legal  con- 
struction death.  But  the  words  em- 
ployed in  a  verdict  are  the  mere  ve- 
hicles for  conveying  the  jury's  will; 
and  where  there  are  words  in  the  ver- 
dict raising  an  "apparent  cloud"  as 
to  what  the  actual. intent  and  finding 
of  the' jury  is,  the  court,  .whether  asked 
or  not,  should  "dispel  that  cloud"  and 
have  the  jury  make  plain  their  mean- 
ing. And  the  court,  of  course,  had 
the  amplest  power  to  do  this,  and  if 
necessary  to  send  them  back  to  the  jury 
room  to  render  a  clear  and  unambigu- 
ous verdict;  and  most  especially  should 
this  ample  power  be  exercised  in  a 
capital  ease. '  ' '  See  also  Owen  v.  State, 
82  Miss.  18,  33  So.  718,  21  L.  R.  A. 
(N.  S.)  782. 

34.  Penn  v.  State,  62  Miss.  450. 
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Mistakes  in  Grammar  or  Spelling.  —  Mere  grammatical  errors  or  omis- 
sions or  incorrect  orthography  will  not  vitiate  a  verdict.35  The  doe- 
trine  of  idem  sonans  applies  to  and  governs  verdicts  in  the  same  man- 
ner and  to  the  same  extent  that  it  does  in  other  matters.36 

D.  Finding  as.  to  Degrees.37  —  While  it  is  the  general  rule  that 
a  verdict  in  a  homicide  case  must  state  the  degree  of  homicide  of  which 
the  defendant  is  found.guilty,  yet  this  is  not  always  the  case,  for  where 


35.  Taggart  v.  Com.,  104  Ky.  301, 
46  S.  W.  674.  See  State  v.  Boss,  32  La. 
Ann.  854. 

A  verdict  finding  the  defendant 
"guilty  of  murder  in  the  first  degree, 
and  penitentiary  for  life,"  is  sufficient 
to  support  a  judgment  of  conviction 
and  sentence  of  confinement  in  the  pen- 
itentiary for  life.  Harrall  v.  State,  26 
Ala.  52. 

A  verdict  of  the  jury  that  "We,  the 
juror,  find  the  defendant  guilty  of  mur- 
der in  the  first  degree  and  shall  suffer 
death,"  though  not  in  the  proper  form, 
is  sufficient  to  support  a  judgment  of 
the  court  adjudging  the  defendant 
guilty  of  murder  in  the  first  degree, 
and  a  sentence  that  -he  be  hanged. 
Durrett  v.  State,  133  Ala.  119,  32  So. 
234. 

A  verdict,  "We,  the  jury,  find  the 
defendant  guilty  of  murder  in  the  first 
degree,  and  fix  the  penalty  death,"  is 
neither  irregular  nor  defective,  but 
complete,  definite  and  legal.  Ezell  v. 
State,  103  Ala.  8,  15  So.  818.  See  also 
State  v.  Trout,  74  Iowa  545,  38  N".  W. 
405,  7  Am.  St.  Rep.  499. 

The  verdict  of  the  jury:  "We,  the 
jury,  find  the  defendnt  guitly  as 
charged,"  was  attacked  on  the  ground 
that  the  words  "defendnt  and  guitly" 
found  in  the  verdict  rendered  it  vague, 
indefinite  and  uncertain.  The  court 
said:  "Verdicts  in  criminal  eases 
should  be  certain  and  import  a  defin- 
ite meaning,  free  from  ambiguity.  .  .  . 
We  are  of  the  opinion  that  the  verdict 
rendered  in  this  case  originating  un- 
der statute  prior  to  the  adoption  of 
the  Revised  Statutes  is  sufficient  to  au- 
thorize the  sentence  of  the  court." 
Long  f.  State,  42  Fla.  612,  28  So.  855. 
The  verdict  of  a  jury  is  not  illegal 
and  null  because  written  "gulty  wthoit 
capitel  parnish,"  when  read  aloud 
and  distinctly  announced  by  the  clerk 
as  "guilty  without  capital  punish- 
ment." Besides,  the  law  does  not  re- 
quire, even  in  cases  of  capital  punish- 
ment, that  the  jury  should  reduce  their 

moA 


verdict  to  writing.  State  V.  Ross,  32 
La.  Ann.  854. 

In  Koontz  *.  State,  41  Tex.  570,  the 
verdict  was  as  follows:  "We,  the  jury, 
find  the  defendant  gilty  as  charged  in 
the  indictment,  and  assess  his  punish- 
ment at  confinement  in  the  State  pen- 
itentiary for  a  turm  of  too  years."  It 
was  held  sufficient. 

A  verdict  "we  the  juror  find  the  de- 
fendant guilty  and  sess  his  punishment 
deth"  is  sufficient  as  to  spelling  and 
style.    Krebs  v.  State,  3  Tex.  App.  348. 

36.  Walker  v.  State,  13  Tex.  App. 
609,  618. 

In  applying  the  doctrine  of  idem 
sonans  the  rule  i^  that  if  the  words 
may  be  sounded  alike,  without  doing 
violence  to  the  power  of  the  letters 
found  in  the  variant  orthograpny,  tnen 
the  words  are  idem  sonans,  and  the 
variance  is  immaterial.  So  it  was  held 
under  this  rule  that  the  words 
"mrder"  and  "murder"  are  idem 
sonans,  and  a  verdict  using  the  word 
"mrder"  would  be  valid.  Walker  v. 
State,  13  Tex.  App.  609,  618. 

In  Walker  v.  State,  13  Tex.  App.  609, 
618,  a  verdict  read  as  follows:  "Wee 
the  jurors  finde  the  defendant  gilty  and 
of  mrder  in  the  first  degree,  and  assess 
his  confinement  in  the  penitentiary  for 
life."  It  was  held  that  this  verdict 
was  sufficient  under  the  rule  of  idem 
sonans. 

In  Wilson  v.  Territory,  7  Ariz.  47,  60 
Pae.  697,  the  verdict  of  a  jury,  "guilty 
of  murder  in  the  second  decree,"  in- 
stead of  "degree"  was  held  not  void, 
the  court  saying:  "The  words  'decree' 
and  'degree'  are, pronounced  so  nearly 
alike  that  it  would  require  a  practiced 
ear  to  distinguish  them,  and  this  sim- 
ilarity of  pronunciation  must  be  held 
to  make  the  doctrine  of  idem  sonans 
applicable  in  testing  the  sufficiency  of 
the  verdict." 

37.  As  to  the  validity  of  a  finding 
of  a  lower  degree  of  homicide  under  an 
indictment  charging  the  higher  degree, 
see  supra,  IV,  A. 
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this  is  an  undeviating  penalty,88  or,  as  in  some  states,  where  the  indict- 
ment specifies  a  degree,  a  verdict  of  "guilty  as  charged"  will  suffice.38 
In  the  absence  of  a  statute  dividing  murder  into  degrees  and  requir-' 
ing  the.  verdict  to  fix  the  degree  of  guilt  a  general  verdict  of  "guilty" 
or  "guilty  as  charged"  is  sufficient  if  it  is  plain  what  offense  the  jury 
intended  to  find,40  it  being  necessary  for  the  verdict  to  specify  the  de-. 
gree  of  the  offense  found  only  where  under  the  verdict  the  jury  may 


38.  State  v.  Berning,  91  Mo.  82,  3 
S.  W.  588;  State  v.  Eobb,  90  Mo.  30,  2 
S.  W.  1;  Territory  v.  Bomine,  2  N.  M. 
114;   Territory  v.  Young,   2  N.  M.   93. 

Where  but  one  degree  of  murder  is 
submitted  to  the  jury,  a  verdict  not 
specifying  the  degree  will  be  held  suffi- 
cient as  the  verdict  could  be  for  no 
offense  except  that  submitted.  Essery 
V.  State  (Tex.  Crim.),  163  S.  W.  17. 

39.  Phillips  v.  State  (Ala.  App.),  65 
So.  444;  Horton  v.  Com.,  99  Va.  848,  38 
S.  B.  184.  A  verdict  "guilty  as  charged 
in  the  indictment"  where  the  indict- 
ment charged  murder  in  the  first  de- 
gree is  sufficient,  the  court  saying  it 
may  be  better  in  the  future  that  all 
Verdicts  in  murder  -cases  should  name 
the  degree  specifically.  Territpry  v. 
Eomine,  2  ST.  M.  114. 

Where  the  indictment  charges  two 
counts,  and  the  jury  return  a  verdict 
of  guilty  as  charged  in  the  indictment, 
the  presumption  of  law  is  that  the  jury 
intended  to  find  him  guilty  of  the  high- 
est degree  of  the  offense  with  which  he 
was  charged  in  "the  indictment.  Pro- 
lich  v.  State,  11  Ind.  213;  Kennedy  v. 
State,  6  Ind.  485;  Bilansky  v.  State,  3 
Minn.  427. 

The  indictment  charged  murder  in 
the  first  degree,  and,  as  the  highest 
crime  is  charged,  the  law  permits  a 
verdict  of  guilty  of  this  crime,  or  of 
murder  in  the  second  degree  or  of  man- 
slaughter. In  such  case, '  it  being  in 
the  power  of  the  jury  to  render  either 
one  of  the  three  verdicts,  it  is  as  if 
there  were  three  counts  in  the  indict- 
ment, and  if  the  testimony  is  offered 
as  to  one  count  only,  and  there  is  a 
general  verdict  of  guilty,  the  verdict 
will  be  presumed  to  have  been  rendered 
upon  the  count  to  which  the  evidence  is 
applicable.  State  v.  Gilchrist,  113  N. 
C.  673,  18  S.  E.  319. 
'  40.  Cal.— People  v.  March,  6  Cal. 
543.  Colo. — Smith  v.  People,  1  Colo. 
121.  Ind.— Kennedy  v.  State,  6  Ind. 
485.  la. — State  v.  Weese,  53  Iowa  92, 
4  N.  W.  827.    Ky.— Brown  v.  Com.,  30 
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Ky.  L.  Bep.  505,  99  S.  W.  236;  Hocher 
v.  Com.,  24  Ky.  L.  Bep.  936,  70  S.  W. 
291.  Minn.— Bilansky  v.  State,  3  Minn. 
427.  Miss.— Harris  «.,  State,  10  So.  478. 
Neb.— Marion  v.  State,  20  Neb,  233,  29 
N.  W.  911,  57  Am.  Bep.  825.  N.  M. 
Territory  v.  Bomine,  2  N.  M.  114.  Wash, 
State  v.  Pepoon,  62  Wash.  635, 114  Pac. 
449. 

In  Colorado,  a  jury  rendered  a  ver- 
dict, "We,  the  jury,  find  the  defend- 
ant guilty."  The  court,  in  discussing 
the  rule  in  states  where  the  statute  di- 
rects that- the  jury  shall  state  in  their 
verdict  the  degree  of  murder  of  which 
the  defendant  is  found  guilty,  said:., 
"These  statutes  seem  to  be  imperative?' 
and  the  courts  of  those  states  weref 
compelled  to  yield  obedience  to  them.' 
We  have  no  statute  upon  the  subject, 
and  our  practice  has  conformed  to  the 
general  practice  of  courts  in  those 
states  where  they  have  no  peculiar  stat- 
utes with  reference  to  the  matter.  Mr, 
Bishop,  in  his  very  excellent  work  on 
criminal  procedure,  vol.  2,  sec.  627,  says: 
'That  a  general  verdict  of  guilty  con- 
victs the  prisoner  of  all  matters  which 
are  well  charged  against  him  in  the  in- 
dictment.' ...  We  are  of  the  opinion 
that  this  verdict  is  sufficient  in  form." 
Smith  v.  People,  1  Colo.  121.  The  stat- 
ute in  this  state  has  since  been  changed 
and  the  rule  is  different.  See  Kearney 
v.  People,  11  Colo.  258,  17  Pac.  782. 

In  New  York,  upon  the'  trial  of  an 
indictment  charging  murder  in  the  first 
degree,  a  general  verdict  of  guilty  is 
proper.  The  provision  of  the  Penal 
Code,  §10,  that  when  "a  crime -is  dis- 
tinguished into  degrees,  the  jury,  tf 
they  convict  the  prisoner,  must  find  tne 
degree  of  the  crime,"  must  be  con- 
strued fnih,  and  is  qualified  and [re- 
stricted by,  the  provisions  of  the  Oode 
of  Crim.  «Proe.,  §§436,  437,  authorizing 
a  general  verdict  of  "guilty"  or  not 
guiltv"  and  declaring  that  such  a  ver- 
diet  "imports  a'  conviction  or  acquit- 
tal of  the  offense  charged."  People  »• 
Bugg,  98  N.  Y.  537. 
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fionviet  and  do  convict  of  a  lesser  degree  than  that  charged  in  the  in- 
dictment.41 But  where  a  statute  provides  that  the  jury  shall  state  the 
degree  of  murder  of  which  the  defendant  is  found  guilty,  this  is  man- 
datory and  a  general  verdict  of  "guilty  as  charged"  will  not  suffice,42 


Where  an  indiotment  charged  the  de- 
fendant with  the  crime  of  murder  com- 
mitted in  the  perpetration  of  robbery 
and  burglary,  and  the  jury  returned  a 
verdict  of  "guilty,  as  charged  in  the 
indictment,"  it  was  held  that  such 
verdict  was  sufficient,  and  found  the  de- 
fendant guilty  of  murder  in  the  first 
degree,  the  indictment  charging  the 
Mghest  degree  of  the  crime  under  the 
Statute,  and  in  language  that  cannot  be 
applied  to  any  lower  degree.  State  v. 
'  Stewart,  53  Kan.  92,  36  Pac.  55. 

41.  ,  Cal.— People  v.  March,  6  Cal. 
543.  Minn. — Bilansky  v.  State,  3  Minn. 
427. "  N.  Y.— People  v.  Eugg,  98  N.  T. 
537. 

42.  Ala. — Eoberson  v.  State,  57  So. 
829;  Watkins  v.  State,  133  Ala.  88,  32 
So.  627;  Storey  v.  State,  71  Ala.  329; 
Kendall  v.  State,  65  Ala.  492;  Levison 
v.  State,  54  Ala.  520;  Murphy  v.  State, 
45  Ala.  32;  Cobia  v.  State,  16  Ala.  781. 
But  see  Scott  v.  State,  37  Ala.  117.  Ark. 

'Carpenter  v.  State,  58  Ark.  233,  24  S. 
W.  247;  Ford  v.  State,  34  Ark.  649; 
Thompson  v.  State,  26  Ark.  323;  Neville 
v.  State,  26  Ark.  614.  Ariz. — Wilson  ». 
Ter.,  7  Ariz.  47,  60  Pac.  697.  Cal.— Peo- 
ple v.  Lee  Yune  Chong,  94  Cal.  379,  29 
Pac.  776;  People  v.  O'Neil,  78  Cal.  388, 
20  Pac.  705;  People  v.  Campbell,  40  Cal. 
129;  People  v.  Marquis,  15  Cal.  38. 
Colo.— Kearney  v.  People,  11  Colo.  258, 
17  Pac.  782.  Conn.— State  v.  Dowd,  19 
Conn.  388.  Fla.— Nelson  v.  State,  32 
Fla.  244,  13  So.  361;  Hall  v.  State,  31 
Fla.  176,  12  So.  449;  Murphy  v.  State, 
31  Fla.  166,  12  So.  453;  Lovett  v.  State, 
31  Fla.  164,  12  So.  452.  la.— State  v. 
.Moran,  7  Iowa  236.  Kan.— State  v. 
Huber,  8  Kan.  4^7;  State  v.  Eeddick,  7 
Kan:  143.  Md.— Williams  v.  State,  60 
Md.  402;  Ford  v.  State,  12  Md.  514. 
Mass.— Com.  v.  Herty,  109  Mass.  348; 
Com.  •!>.  Desmarteau,  16  Gray  1.  Mich. 
People  v.  Clark,  155  Mich.  647,  119  N. 
W.  1094;  Tullv  v.  People,  6  Mich.  273. 
Mo.— State  v.  Jaekson,  99  Mo.  60,  12 
8.  W,  367;  State  v.  Montgomery,  98 
Mo  399,  11  S.  W.  1012;  State  *.  Upton, 
®  Mo.  397;  McGee  v.  State,  8  Mo.  495. 
Mont.— Ter.  v.  Stears,  2  Mont.  324. 
|feb,- Russell  p.  State,  66  Neb.  .497,  92 


N.  W.  751;  Parrish  v.  State,  18  Neb. 
405,  25  N.  W.  573.  Nev.— State  v.  Lind- 
sey,  19  Nev.  47,  5  Pac.  822,  3  Am.  St. 
Eep.  776;  State  v.  Eover,  10  Nev.  388. 
N.  C— State  v.  Murphy,  157  N.  C.  614, 
72  S.  E.  1075;  State  v.  Truesdale,  125  N. 
C.  696,  34  S.  E.  646.  Ohio.— Parks  v. 
State,  3  Ohio  St.  101;  Dick  v.  State,  3 
Ohio  St.  89;  State  v.  Town,  Wright  75. 
Pa. — Lane  v.  Com.,  59  Pa.  371.  Tenn. 
Waddle  v.  State,  112  Teim.  556,  82  S. 
W.  827;  McPherson  v.  State,  9  Terg. 
279;  Kirby  v.  State,  7  Yerg.  259.  Tex. 
Thomas  v.  State,  43  Tex.  Crim.  20,  62 
S.  W.  919,  96  Am.  St.  Eep.  834;  Zwicker 
v.  State,  27  Tex.  App.  539,  11  S.  W.  633; 
Armstead  v.  State,  22  Tex.  App.  51,  2 
S.  W.  627;  Dubose  v.  State,  13  Tex. 
App.  418;  Brown  v.  State,  3  Tex.  App. 
294.  W.  Va.— State  v.  May,  62  W.  Va. 
129,  57  S.  E.  366;  State  v.  Hage'r,  50  W. 
Va.  370,  40  S.  E.  393.  Wis.— La  Tour 
v.  State,  93  Wis.  603,  67  N.  W.  1138; 
Hogan  v.  State,  30  Wis.' 428. 

In  Florida. — In'Murphy  v.  State,  31 
Fla.  166,  12  So.  453,  it  was  held  that 
§2383,  Eev.  St.,  requiring  that  a  verdict 
of  conviction  under  an  indictment  for 
murder,  shall  state  the  .  degree  of  un- 
lawful homicide  of  which  the  accused 
is  found  guilty,  applies  to  a  trial  had 
after  the  Eevised  Statutes  took  effect, 
though  the  offense  charged  may  have 
been  committed  before  these  statutes 
became  operative. 

Ascertaining  the  degree  of  murder  is 
as  essential  an  element  of  the  verdict 
as  any  other  fact  found  by  it.  Lane  v.' 
Com.,  59  Pa.  371. 

Where  the  murder  was  committed  by 
the  administration  of  poison,  it  is  nec- 
essary to  state  the  degree.  Kendall  v. 
State,  65  Ala.  492;  Levison  v.  State,  54 
Ala.  520;  Johnson  v.  State,  17  Ala.  618. 
See  also  Conn. — State  v.  Dowd,  19  Conn. 
388.  Nev.— State  v.  Lindsey,  19  Nev. 
47,  5  Pac.  822,  3  Am.  St.  Eep.  776.  Tex. 
Brooks  V.  State,  42  Tex.  Crim.  347,  60 
S.  W.  53;  Johnson  v.  State,  30  Tex. 
App.  419,  17  S.  W.  1070,  28  Am.  St. 
Eep.  930.  But  see  Com.  v.  Earle,  1 
Whart.  (Pa.)  525;  Essery  v.  State  (Tex. 
Orim.),  163  &  W,.  IT. 
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and  is  not  cured  by  a  verdict  assessing  punishment  which  indicates  the 
degree.43  This  rule  is  not  only  applicable  but  is  imperative  in  the  ease 
of  an  accomplice.44  The  court  is  not  authorized  to  look  outside  the 
verdict  to  ascertain  what  degree  the  jury  intended  to  fix.45  In  some 
states  where  the  defendant  pleads  guilty  as  charged  in  the  indictment, 
for  murder,  a  jury  must  be  impaneled  to  ascertain  the  degree  ;46  while 
in  others  the  court  ascertains  the  degree  in  such  a  case.47  Unless  the 
statute  requires  it.,  a  verdict  of  manslaughter  need  not  state  the  de- 
gree.48 

In  a  prosecution  for  assault  with  intent  to  commit  murder  a  general49  ver- 


43.  People  v.  Lee  Tune  Chong,  94 
Cal.  379,  29  Pac.  776;  Armstead  v.  State, 

22  Tex.  App.  51,  2  S.  W.  627.  But  see 
Roberts  v.  State    (Tex.   Crim.),   168   S. 

•  W.  100.    Compare  Hays  v.  Com.,  12  Ky. 
L.  Eep.  611,  14  S.  W.  833. 

A  verdict,  "We,  the  jury,  find  the 
defendant  guilty,  as  charged  in  the  in- 
dictment, and  assess  his  punishment  to 
be  hung  by  the  neck  until  dead,"  is  in- 
sufficient to  support  a  judgment.  Bus- 
ter v.  State,  42  Tex.  315. 

44.  Thomas  v.  State,  43  Tex.  Crim. 
20,  62  S.  W.  919,  96  Am. 'St.  Eep.  834. 

45.  State  v.  Huber,  8  Kan.  447; 
State  v.  Eeddick,  7  Kan.  143. 

46.  Ala. — See  Cobia  v.  State,  16  Ala. 
781.  Ind. — Jackson  V.  State,  161  Ind. 
36,  67  N.  E.  690.  Neb.-^Parish  v.  State, 
18  Neb.  405,  25  N.  W.  573.  Tex.— Is- 
bell  v.  State,  31  Tex.  139;  Martin  v. 
.State,  36  Tex.  Crim.  632,  36  S.  W.  587, 

38  S.  W.  194. 

In  Arkansas,  where  defendant  pleads 
guilty  to  an  indictment  for  murder  in 
the  first  degree,  a  judgment  sentencing 
him  for  that  degree,  without  impanel- 
ing a  jury  to  find  the  degree  of  murder, 
as  required  by  Sand.  &  H.  Dig.,  §2255, 
will  be  reversed  with  an  order  that  a 
jury  be  impaneled  to  find  the  degree 
of  murder.  Lancaster  v.  State,  71  Ark. 
100,  71  S.  W.  251. 

47.  State  v.  Powd,  19  Conn.  388; 
Lane  v.  Com.,  59  Pa.  371. 

48.  Ala.— Watkins  v.  State,'  133  Ala. 
88,  32  So.  627.  Ark.— Fagg  v.  State, 
50  Ark.  506,  8  S.  W.  829.  Fla.— See 
Grant  v.  State,  33  Pla.  291,  14  So.  757, 

23  L.  E.  A.  723n.  Ind.— Carriek  v. 
State,  18  Ind.  409.  Ky.— Hays  v.  Com., 
12  Ky.  L.  Eep.  611,  14  S.  W.  833. 

In  Oregon  a  verdict  of  "involuntary 
manslaughter"  is  sufficient  to  convict 
of  manslaughter,  as  in  this  state  the 
same  penalty  is  imposed  on  manslaugh- 
ter in  all  its  various  phases.    L.  O.  L., 
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§§1897,  1902,  1905;  State  v.  Setsor,  61 
Ore.  90,  119  Pac.  346. 

Where,  upon  a  trial  had  upon  an  in- 
dictment for  the  offense  of  murder,  the 
jury  returned  a  verdict  finding  "the 
prisoner  guilty  of  manslaughter,"  the 
legal  effect  of  the  verdict  was  to  find 
the  defendant  guilty  of  the  highest 
grade  of  manslaughter,  to-wit:  volun- 
tary manslaughter.  Welch  v.  State,  50 
Ga.  128,  15  Am.  Eep.  690.  But  in 
Thomas  v.  State,  38  Ga.  117,  verdict  of 
guilty  of  "involuntary  manslaughter" 
was  held  insufficient  on  the  ground  that 
there  are  two  grades  of  involuntary 
manslaughter,  one  punishable  as  a  fel- 
ony, the  other  by  less  punishment.  The 
supreme  court  held  that  the  motion 
should  have  been  sustained  by  the  trial 
court. 

49.  Cal.— People  v.  West,  73  Cal. 
345,  14  Pac.  848;  People  v.  McFadden, 
65  Cal.  445,  4  Pae.  421.  Fla.— Edwards 
v.  State,  54  Fla.  40,  45  So.  21.  Ind. 
Brown  v.  State,  111  Ind.  441,  12  N.  E. 
514;  Frolich  v.  State,  11  Ind.  213.  Mont. 
Territory  v.  Perkins,  2  Mont.. 467.  Tenn. 
Fuerst  v.  State,  115  Tenn.  357,  89  S. 
W.  955.  Wyo.— Bryant  v.  State,'  5  Wyo. 
376,  40  Pac.  518. 

Where  in  a  prosecution  for  assault 
with  intent  to  commit  murder  a  verdict 
"we  the  jury  in  the  above-entitled  case, 
find  the  defendant  guilty"  was  held 
sufficient.  People  v.  West,  73  Cal.  345, 
14  Pac.  848. 

A  verdict  of  assault  with  intent  to 
commit  murder .  is  sufficient  upon  a 
proper  indictment  to  warrant  a  sen- 
tence for  an  '  assault  with  intent  to  . 
commit  murder  in  the  first  or  second 
degree,  the  penalty  being  the  same  in 
either  degree.  Edwards  V.  State,  54 
Fla.  40,  45  So.  21. 

The  substantial  rights  of  the  defend- 
ant are  not  prejudiced  by  a  failure  to 
specify- whether  the  intent  was  to  com- 
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diet  will  suffice  in  most  jurisdictions,  but  there  are  authorities  to  the 
contrary.50 

E.  Affixing  Punishment.  —  In  some  states  the  jury  may  in  its 
discretion  fix  the  penalty  within  .specified  limits,01  but  the  exercise  of 
this  discretion  is  optional  and  they  may  return  a  verdict  without  assess- 


mit  voluntary  or  involuntary  man- 
slaughter. Brown  v.  State,  111  Ind. 
441,  12  N.  E.  514. 

50.  People  v.  Cozad,  1  Idaho  167; 
State  v.  Heth,  60  Kan.  560,  57  Pao.  1,08; 
State  v.  Scarlett,  57  Kan.  252,  45  Pac. 
602.  See  Gillum  v.  Com.  (Ky.),  121  S. 
W.  445. 

51.  Ala. — Gunter  v.  State,  83  Ala. 
96,  3  So.  600;  Miller  v.  State,  54  Ala. 

.155.    Cal.— People  v.  Brick,  68  Cal.  190, 

8  Pac.  858;  People  v.  French,  69  Cal. 

169,  10  Pac.  378;  People  v.  Welch,  49 

Cal.  174.    Colo.— Hill  v.  People,  1  Colo. 

436.    Ind. — Jackson  v.  State,  161  Ind. 

36,  67  N.  E.  690;   Carrick  v.  State,  18 

Ind.  409;  Frolich  v.  State,  11  Ind.  213. 

la.— State  v.  Trout,  74  Iowa  545,  38  N. 

W.  405,  7  Am.  St.  Rep.  499.    Ky.— Tag- 

gart  v.  Com.,   104  Ky.   301,   46   S.   W. 

674;  Patterson  v.  Com.,  99  Ky.  610,  5 

S.  W.  765;  Patterson  v.  Com.,  86  Ky. 

313,  5  S.  W.  387;  Hocker  v.  Com.,  24 

Ky.  L.  Eep.  936,  70  S.  W.  291;   Hays 

*.  Com.,  12  Ky.  L.  Rep.  611,  14  S.  W. 

833.    Minn. — State    v.    Lautensehlager, 

22  Minn.  514.     Mass. — Avant  v.  State, 

88  Miss.  226,  40  So.  483,  117  Am.  St. 

Eep.  737;  Owens  v.  State,  82  Miss.  18, 

33  So.  718,  21  L.  B.  A.   (N.   S.)    782; 

Spain   0.    State,    59    Miss.    19.     Okla. 

Holmes  v.  State,  6  Qkla.  Crirn.  541,  119 

Pao.  430,  120  Pae.  541.     Tex. — Zunago 

v.  State,  63  Tex.  Oim.,  58,  138  S.  W. 

713;  Doran  v.  State,  7  Tex.  App.  385. 

In  Bankhead  v.-State,  124  Ala.  14,  26 
So.  979,  the  court  held  that  in  all  cases 
of  unlawful  homicide  the  punishment 
must  he  fixed  by  the  jury  trying  the 
ease,  and  that  the  court  could  not  re- 
lieve the  jury  of  that  responsibility. 
See  also  Bates  v.  State,  170  Ala.  26,  54 
So.  432. 

Where  the  court  instructed  the  jury 
that,  if  they  found  defendant  guilty  of 
murder  in  the  first  degree,  they  should 
determine  whether  he  should  be  pun- 
ished by  death,  or  by  imprisonment  for 
life  at  hard  labor  in  the  state  peni- 
tentiary, and  they  found  him  guilty, 
and  that  he  "should  be  punished  by 
'imprisonment  in  the  penitentiary  for 
nie,"  it  was  held  that  the  omission  of 
as  words  "at  hard  labor"  did  not  ren- 


der the  verdict  fatally  defective,  but 
that  defendant  was  properly  sentenced 
to  imprisonment  for  life  at  hard  labor. 
State  v.  Trout,  74  Iowa  545,  38  N".  W. 
405,  7  Am.  St.  Eep.  499. 

Where  a  defendant  has  pleaded 
guilty  to  a  charge  of  murder  committed 
while  in  the  act  of  robbery,  the  jury 
are  the  exclusive  judges  as  to  whether 
the  punishment  shall  be  death  or  im- 
prisonment for,  life.  Jackson  v.  State, 
161  Ind.  36,  67  N.  E.  690.  See  also 
Shields  v.  State,  149  Ind.  395,  49  N.  E. 
351. 

It  is  the  duty  ai  the  jury  if  they 
find  the  defendant  guilty,  to  assess  the 
punishment.  Buster  v.  State,  42  Tex. 
315. 

In  Illinois  under  the  Parole  Act  of 
1899,  neither  the  court  nor  the  jury  can 
fix  the  term  of  imprisonment  where  the 
defendant  is  found  guilty  of  man- 
slaughter. People  v.  Colemen,  251  111. 
497,  96  NVE.  239,  following  Henderson 
v.  People,  165  111.  607,  46  N.  E.  711. 

A  judgment,  upon  a  verdict  of  guilty 
of  voluntary  manslaughter,  fixing  the 
term  of  defendant's  imprisonment  at 
one  year,  is  unwarranted  and  erroneous, 
the  Tennessee  statute  prescribing  two 
years  as  the  minimum  punishment  for 
this  offense.  Mayfield  v.  State,  101 
Tenn.  673,  49  S.  W.  742. 

In  Texas  since  the  revised  codes  took 
effect,  a  verdict  finding  the-  defendant 
guilty  of  murder  in  the  first  degree  but 
assessing  neither  death  nor  confinement 
in  the  penitentiary  for  life  as  the  pun- 
ishment is  insufficient.  Doran  v.  State, 
7  Tex.  App.  385. 

Under  the  acts  of  Congress  of  Jan- 
uary 15,  1897,  empowering  the  jury  to 
qualify  the  verdict  of  guilty  by  adding 
the  words  "without  capital  punish- 
ment," their  authority  is  not  limited 
to  cases  of  palliating  or  mitigating  cir- 
cumstances, but  extends  to  every  case 
in  which,  upon  a  view  of  the  whole  evi- 
dence, they  are  of  the  opinion  that  it 
would  not  be  wise  or  just  to  impose 
capital  punishment.  United  States  v. 
Wynne,  3  Hawaii  345. 

Where  the  jury  were  authorized  to  fix 
the   punishment   for   life   in   the   peni- 
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irig  the  punishment.52  In  the  other  jurisdictions  it  is  necessary  for  the 
jury  in  rendering  their  verdict  to  assess  the  punishment.53  But  where 
all  the  members  of  a  jury  concur  in  finding  a  defendant  guilty  of  mur- 
de»,  he  cannot  escape  the  capital  punishment  consequent  upon  such- 
verdict,  except  by  the  concurrence  of  the  entire  jury  in  fixing  therein 
his  punishment  as  imprisonment  for  life.54 

F.  Eecommendation  to  Mercy.  —  The  jury  may  recommend  de- 
fendant to  the  mercy  of  the  court,55  but  all  should  concur  in  such  rec- 
ommendation.56 

G.  Amendment.  —  The  general  rule  is  that  the  jury,  at  any  time 
before  the  verdict  is  entered  of  record  and  they  are  discharged,57  may 


tentiary  if  they  ftiund  accused  guilty, 
a  verdict  "We  the  jury  find  the  defend- 
ant guilty  as  charged  in  the  indictment 
and  fix  the  penalty  to  serve  a  term  in 
the  state  penitentiary  and  ask  the 
mercy  of  the.  court"  will  not  support  a 
sentence  for  life  ^in  the  penitentiary 
where  the  jurors  'differed  as  to  what 
they  meant  by  "term,"  some  holding 
for  life  imprisonment  and  other  terms 
of  year's  as  low  as  five  years.  Owens 
v.  State,  82  Miss.  18,  33  So.  718,  21  L. 
E.  A.   (N,  S.)   782. 

52.  Miller  v.  State,  54  Ala\  155;  Peo- 
ple v.  Brick,  68  Cal.  190,  8  Pac.  858. 

The  rule  in  California  is  that  this 
discretion  should  only  be  used  where 
owing  to  extenuating  circumstances  the 
jury  is  satisfied  that  a  lighter  penalty 
than  the  extreme  one  provided  by  law 
should  be  imposed.  People  v.  Brick,  68 
■Cal.  190,  8  Pac.  858;  People  v.  Welch, 
49  Cal.  174. 

53.  Patterson  v.  Com.,  99  Ky.  610, 
5  S.  W.  765;  Patterson  v.  Com.,  86  Ky. 
313,  5  S.  W.  387. 

Where  the  statute  requires  a  verdict 
for  murder  in  the  second  degree  to  fix 
the  punishment,  such  a  verdict  which 
fails  to  fix  the  punishment  is  illegal. 
Washington  v.  State,  125  Ala.  40,  28 
So.  78. 

54.  Harris  v.  State  (Miss.),  10  So. 
478;   Penn  v.  State,  62  Miss.  450. 

55.  Ariz. — Wilson  v.  Ter.,  7  Ariz.  47, 
60  Pac.  697.  Fla.— Grant  v.  State,  33 
Fla.  291,  14  So:  757,  23  L.  B.  A.  723n. 
Ga.— Hackett  v.  State,  108  Ga.  40,  33 
S.  E.  S42;  Thomas  v.  State,  89  Ga.  479, 
15  S.  E.  537.  Ind.— Clem  v.  State,  42 
Ind.  421.  N.  M.— Territory  v.  Griego,  8 
N.  M.  133,  42  Pac.  81. 

See  Coil  v.  State,  62  Neb.  15,  86  N. 
W.  925. 

The  question  as  to  whether  the  jury 
will  or  will  not  recommend  to  mercy  a 


defendant  whom  they  have  found  guilty 
on  the  trial  of  a  capital  case  is  for  the 
jury  alone.  The  right  to  recommend  is 
not  restricted  by  any  statutory  provis- 
ions; and  the  jury  are  not  limited  -in 
any  respect  and  the  law  does  not  supply 
any  rule  for  their  discretion.  Hackett 
v.  State,  108  Ga.  40,  33  S.  E.  842'; 
Thomas  v.  State,  89  Ga.  479,  15  S.  E. 
537. 

On  Prosecution  for  Assault  With  In- 
tent To  Kill.— State  v.  Prances,  36  La. 
Ann.,  336. 

56.  Upon  the  returning  of  a  verdict 
of  guilty  of  murder  in  the  first  degree 
"with  mercy"  it  is  not  error  for  the 
judge  in  open  court,  upon  the  polling 
of  the  jury  and  finding  that  only  one 
juror  recommends  mercy,  to  direct  the 
jury  to  retire  and  bring  in  a  proper 
verdict.  State  v.  McKay,  150  N.  C. 
813,  63  S.  E.  1059. 

As  to  words  of  recommendation  as 
constituting  surplusage,  see  supra, 
"Surplusage." 

57.  Fla— Bryant  v.  State,  34  Fla.- 
291,  16  So.  177;  Grant  V.  State,  33  Fla. 
291,  14  So.  757,  23  L.  B.  A.  723n.  Ga. 
Turbaville  v.  State,  58  Ga.  545.  Ky. 
Hunn  v.  Com.,  143  Ky.  143,  136  S.  W. 
144;  Taggart  v.  Com.,  104  Ky.  301,  46 
S.  W.  674.  Term.— Waddle  v.  State, 
112  Tenn.  556,  82  S.  W.  827. 

'  In  State  v.  Brady,  124  La.  951,  50  So. 
806,  it  was  held  that  the  jury  had  the 
power  to  modify  its '  verdict  but  that 
the  modification  does  not  give  rise  to 
the  inference  that  the  jurors  were  not 
certain  of  the  correctness  of  the  ver- 
dict. 

Until  a  verdict  is  received  and  re- 
corded by  the  court  it  is  still  within 
the  control  of  the  jury,  and  they  may, 
if  they  see  fit,  alter  or  amend  it  either 
With  or  without  the  suggestion  of  the 
court,  and  a  direction  by  the  courj;  to 
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amend  the  same,  and  in  some  eases  an  amendment  has  been  permitted 
after  the  jury  have  been  once  discharged.68 

Duty  of  Court. —  When  the  jury  returns  into  court  an  informal,  in- 
sensible, or  repugnant  verdict,  or  one  that  is  not  responsive  to  the  is- 
sues submitted  they  may  be  directed  by  the  court  to  reconsider  it  and 
present  a  verdict  in  the  proper  f  orm,w  or  if  there  be  any  doubt  or  uncer- 


the  jury  who  returned  a  verdict:  ""We, 
the  jury,  find  the  prisoner  guilty  of 
murder  in  the  first  degree;"  to  the  ef- 
fect that  if  they  intended  to  find  the 
prisoner  guilty  of  murder  in  the  first 
degree,  to  name  the  prisoner  in  their 
verdict,  is  not  error.  Bryant  v.  State, 
34  Fla.  291,  16  So.  177. 

Amendment  not  permitted  after 
verdict  recorded.  Ford  v.  State,  12  Md. 
514. 

58.  The  amendment  of  a  verdict 
"We  the  jury  find  the  defendant  guilty 
of  murder  in  the  first  degree  and  fix 
the  penalty  death"  by  inserting  the 
word  "at"  between  "penalty"  and 
"death"  neither  adds  to  nor  alters  its 
legal  effect;  and  the  fact  that  after,  the 
discharge  of  the  jury  and  the  removal 
of  the  defendant  from  the  court  room 
the  court  directed  the  jury  to  take  their 
seats  and  make  .  such  amendment  of 
their  verdict  furnishes  no  ground  of 
complaint  to  the  defendant.  Ezell  v. 
State,  103  Ala.  8,  15  So.  818. 

In  Taggart  v.  Com.,  104  Ky.  301,  46 
S.  W.  674.  "When  the  jury  first  re- 
turned their  verdict,  it  read  as  follows: 
'We,  the  jury,  find  D.  T.  guilty  of  vol- 
untary manslaughter,  and  fix  his  pun- 
ishment by  confinement  for  seven  years 
in  the  punishment.  T.  W.  H.  fore- 
man.' The  clerk  read  the  word  'pun- 
ishment' at  the  end  of  the  verdict  as 
if  written  'penitentiary,'  and  the  jury 
was  discharged,  taking,  their  seat  in 
the  court  room,  except  one  who  stepped 
into  a  water  closet  attached  to  the 
court  room.  The  clerk  then  called  the 
.court's  attention  to  the  mistake,  and 
the  members  of  the  jury  were  called 
up,  and  the  word  'punishment'  was 
changed  to  what  the  foreman  said  he 
intended  it  to  be,  namely  the  word 
penitentiary.'  The  verdict  was  then 
re-read  and  the  jury,  polled.  We  per- 
ceive no  error  in  this.  The  context 
clearly  showed  that  by  the  word  'pun- 
ishment' was  meant  the  word  'peni- 
tentiary,' and  the  immediate  correction 
could  not  in  any  conceivable  way  have 
Prejudiced   the.  rights    of    the    appel- 


Where  the  jury  returned  a  verdict: 
"We  the  jury,  find  the  defendant  guilty 
of  murder  in  the  first  degree.  S.  W. 
Foreman,"  and  after  they  were  dis- 
charged but  before  separating  and  leav- 
ing the  court  room  the  judge  address- 
ing them  said:  "This  verdict  may  be 
defective;  there  are  two  counts  in  the 
indictment,  you  will  retire  to  the  jury 
room  and  so  amend  your  verdict  as  to 
show  upon  which  the  counts  you  find," 
and  the  jury  then  retired  and  later 
brought  a  verdict:  "We,  the  jury,  find 
the  defendant  guilty  of  murder  in  the 
first  degree  as  charged  in  the  first  count 
in  the  indictment."  It  was  held  not 
error.    Levells  v.  State,  32  Ark.  585. 

59.  ,  Ala — Ezell  v.  State,  103  Ala. 
8,  15  So.  818;  Allen  v.  State,  52  Ala. 
391.  Ark.— Ford  v.  State,  34  Ark.  649; 
Levells  v.  State,  32  Ark.  585.  Cai. 
People  v.  Marquis,  15  Cal.  38.  Fla. 
Bryant  V.  State,  34  Fla.  291,  16  So. 
177;  Grant  v.  State,  33  Fla.  91,  14  So. 
757,  23  L.  B.  A.  723n.  Ga — Turba- 
ville  v.  State,  58  Bra.  545.  Ky.— Hunn 
v.  Com.,  143  Ky.  143,  136  S.  W.  144. 
La. — State  v.  Washington,  107  La.  298, 
31  So.  638.  Md.— Ford  v.  State,  12  Md. 
514.  Miss. — Owens  v.  State,  82  Miss. 
18,  33  So.  718,  21  L.  E.  A.  (N.  S.)  782. 
Tenn. — Waddle  v.  State,  112  Tenn.  556, 
82  S.  W.  827.  Tex.— Walker  v.  State, 
13  Tex.  App.  609,  618. 

A  verdict  stating:  "We,  the  jury, 
find  the  defendant  guilty  of  murder  in 
the  first  degree,  and  assess  capital  pun- 
ishment," having  been  altered  at  the 
suggestion  of  the  court,  so  that  the  last 
clause  read,  "and  that  he  must  suffer 
death,"  was  held  good  and  sufficient  in 
either  form.  Bramlett  v.  State,  31  Ala. 
376. 

TJpon  the  return  into  court  of  a  ver- 
diet  of  "guilty  as  charged  in  the  in- 
dictment," which  charges  murder  in 
the  first  degree,  the  court  should  order 
the  jury  to  retire  and  return  a  verdict 
in  proper  form;  but  if  instead,  a  new 
trial  is  granted  such  verdict  is  no  bar 
to  a  trial  and  conviction  of  the  de-i 
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tainty  in  the  language  employed  by  a  jury  in  returning  their  verdict, 
the  judge  may  make  such  inquiry  of  them  as  -will  enable  him  to  under- 
stand their  will  and  intention,  and  may  direct  the  verdict  as  thus  as- 
certained to  he  recorded,60  but  the  court  should  take  care  not  to  inti- 
mate an  opinion  as  to  the  character  of  the  verdict  they  should  bring.83 

Polling.  —  The-  jury  may  be  polled  in  accordance  with  rules  elsewhere 
discussed.63  Where  this  method  of  procedure  is  followed  in  a  murder 
case  each  juror  must  state  the  degree  of  murder  when  finding  the  de- 
fendant guilty.63 

H.  Construction.  —  Following  the  general  rule,  the  verdict  in  a 
'homicide  case  should  be  regarded  from  the  standpoint  of  the  jury's  in- 
tention and  should  when  viewed  as  a  whole  receive  a  reasonable  con- 
struction in  order  to  reach  such  intention,64  so  far  as  consistent  with 


f endant  for  murder  in  the  first  degree. 
Ford  v.  State,  34  Ark.  649.* 

A  verdict  of  guilty  of  "involuntary 
manslaughter  without  due  caution  and 
circumspection,"  is  so  uncertain  as  to 
authorize  the  judge  not  to  receive  it, 
and  to  send  the  jury  back.  Turbaville 
*.  State,  59  Ga.  545.  , 

In  People  v.  Marquis,  15  Cal.  38,  the 
court  •  speaking  of  a  verdict  which 
failed  to  state  the  degree  of  the  mur- 
der said:  "In  eases  of  -this  sort,  the 
court,  on  the  return  of  the  verdict, 
should  order  the  jury  to  retire,  and  re- 
turn a  specific  finding  of  the  degree." 

Where  the  jury  on  the  trial  of  an 
indictment  charging  the  malicious' 
shooting  of  (  a  p  person  with  intent  to 
kyi,  return  as  their  verdict  that  they 
"find  the  defendant  guilty  of  shoot- 
ing with  intent  to  kill  in  a  fit  of  pas- 
sion and  excitement,  but  without  mal- 
ice," it  is  not  error  for  the  court  to 
refuse  to  receive  such  verdict,  and  to 
direct  the  jury  to  further  consider  the 
case.    Heller  v.  State,  23  Ohio  St.  582. 

60.  Smith  v.  State,  75  Miss.  542,  23 
So.  260;  Gipson  v.  State,.  38  Miss.  295. 

61.  See  generally  the  titles  "In- 
structions;" "  Verdict. ' ' 

62.  See  the  title,  "Verdict." 

63.  Williams  v.  State,  60  Md.  402; 
Ford  v.  State,  12  Md.  514. 

The  object  of  a  poll  is  to  call  on  each 
juror  to  answer  for  himself  and  in  his 
own  language  and  where  in  a  trial  for 
murder  the  verdict  was  simply 
"guilty"  and  on  being  polled  the  fore- 
man alone  answered  "guilty  of  murder 
in  the  first  degree"  and  each  of  the 
others  answered  "guilty"  without  spe- 
cifying the  degree  in  words  such  ver- 
dict is  insufScient  because  at  no  time 
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did  all  the  jury  find  the  prisoner  guilty 
of  murder  in  the  first  degree.  Ford  V. 
State,  12  Md.  514, 

64.  Ga.— Welch  v.  State,  50  Ga.  128, 
15  Am.  Rep.  690.  Ky.— Hunn  v.  Com., 
143  Ky.  143,  136  S.  W.  144.  La.— See 
State  v.  West,  45  La.  Ann.  928,  13  So. 
173.  Ore.— State  v.  Setsor,  61  Ore.  90, 
119  Pac.  346. 

A  verdict  on  an  indictment  for  mur- 
der that  "we  the  jury  find  the  defend- 
ant not  guilty  in  manner  and  form  as 
charged  in  this  indictment;  but(  we  do 
find  her  guilty  of  murder  in  the  second 
degree,  and  assess,  the  punishment," 
etc.,  is,  in  legal  effect,  a  verdict  of 
guilty  of  murder  in  the  second  degree. 
Freel  v.  State,  21  Ark.  212. 

Where  a  jury  returned  the  following 
verdict:  "We,  the  jury,  find  the  de- 
fendant guilty  of  manslaughter,  but 
cannot  agree  upon  the  punishment,"  it 
was  held  that-  the  defendant  was  prop- 
erly sentenced  for  Voluntary  manslaugh- 
ter. Fagg  v.  State,  50  Ark.  506,  8  S.  W. 
829. 

When  a  verdict  is  that  the  defendant 
is  "guilty  of  an  assault  with  intent  to 
kill,"  without  any  other  words,  it  will 
be   referred   to   the   charge,  in  the  in-, 
dictment.     Nancy  v.  State,  6  Ala.  483. 

Under  an  information  charging  mur- 
der in  the  second  degree,  this  verdictj 
was  returned:  "We  the  jury  find  the' 
defendant  not  guilty  in  manner  and 
form  as  charged  in  the  information,  but 
do  find  him  guilty  of  manslaughter  in 
the  seeond  degree."  Held,  that  all 
parts  of  the  verdict  should  be  consid- 
ered in  determining  its  effect,  and  that 
so  considered,  it  was  evident  that  the 
jury  only  intended  to.  aequit  of  the 
major  crime  in  terms  charged,  to-rnt, 
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legal  principles,  and  so  words  should  be  considered  in  their  ordinary 
meaning.65 


that  of  murder  in  the  second  degree, 
and  did  not  intend  to  acquit  of  the 
lesser  offenses,  the  different  degrees  of 
manslaughter  included  therein.  State 
v.  Bowen,  16  Kan.  475. 

"In  1  Bishop  on  Criminal  Procedure, 
sec.  105a,  it  is  said:  'The  verdict  be- 
ing the  finding  of  lay  people,  need  not 
be  framed  under  strict  rules  of  plead- 
ing or  after  any  technical  form.  Any 
words  which  convey  the  idea  to  the 
common  understanding  will  be  adequate, 
and  all  fair  intendments  will  be  made 
to  support  it.'  "  Hocker  v.  Com.',  24 
Ky.  L.  Eep.  936,  70  S.  W.  291. 

The  verdict  guilty  of  shooting  with 
intent  to  kill,  on  an  indictment  for 
shooting  with  a  dangerous  weapon  with 
intent  to  kill  and  murder,  necessarily, 
implies  shooting  with  a  dangerous 
weapon,  charged  in  the  indictment;  and 
the, express  words  _ not  in  the  indict- 
ment are  supplied  by  implication.  State 
ft  O'Leray,  50  La.  Ann.  641,  23  So. 
885;  State  v.  Smith,  38  La.  Ann.  479; 
State  v.  Cognovitch,  34  La.  Ann.  529; 
1  Bish.  Cr.  Proc.  §1005. 

Upon  an  indictment  for  assault  and 
battery  on  M.  H.  with  intent  to  kill 
him,  a  verdict  "guilty  of  an  assault  *by 


shooting  M.  H.  with  intent  to  kill,"  is 
substantially  a  general  verdict  of 
guilty.  United  States  v.  Lloyd,  '  4 
.Craneh  C.  C.  472,  26  Fed.  Cas.  No. 
15,619. 

Where  the  verdict  read:  "We,  the 
following  jury,  find  the  defendant 
guilty,  and  fix  his  punishment  at  five 
years  in  the  penitentiary."  The  court 
said:  "It  is,  .  .  .  absolutely  certain 
from  the  verdict  that  the  jury  intended 
to,  and  did,  find  the  accused  guilty  of 
manslaughter.  While  properly,  the  ver- 
dict should  have  said  so,  yet  it  substan- 
tially does  by  the  punishment 
awarded.  Hays  «.  Com.,  12  Ky.  L.  Rep. 
611,  14  S.  W.  833. 

65.  Hocker  v.  Com.,  24  Ky.  L.  Eep. 
936,  70  S.  W.  291;  State  v.  Arbruzino, 
67  W.  Va.  534,  68  S.  E.  269. 

The  verdict  of  the  jury  was  in  these 
words:  "We  the  jury  find  the  defend- 
ant, Mamie  Bunch,  .guilty  of  assault 
with  attempt  to  murder  in  the  second 
degree,  so  say  we  all;"  held;  that  the 
word  attempt  carries  with  it  the  idea 
of1  intent  in  this  verdict,  and  that  the 
verdict  is  not  fatally  defective.  Bunch 
v.  State,  58  Fla.  9,  50  So.  534,  138  Am, 
St.  Rep.  91. 


HORSE.  — See  Animals;  Highways,  Streets  and  Bridges. 


HORSE  RACING.  — See  Gaming;  Highways,  Streets  and  Bridges. 


HOTELS.  —  See  Inns  and  Innkeepers. 


HOUSEBREAKING.—  See  Burglary. 


HOUSE  OP  ILL-FAME.  — See  Disorderly  House. 


HUNTING. —  See  Pish  and  Game;  Licenses. 
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work. 


I.  RIGHTS  OF  ACTION.  —  A,  Between  Husband  and  "Wife. 
1.  At  Law.  — a.  Under  Common-Law  Principles.  —  Under  the  com- 
mon law  the  husband  and  wife  were  deemed  to  be  one  person,  and  no 
action  at  law  of  any  character  whatsoever,  either  ex  contractu  or  ex 
delicto,  could  be  maintained  by  one  against  the  other1  during  cover- 


1.  See  the  following  cases:  Ark. 
Countz  v.  Markling,  30  Ark.  17.  Cal. 
Peters  v.  Peters,  156  Cal.  32,  103  Pae. 
219,  23  L.'  E.  A.  (N.  S.)  699.  Conn. 
Brown  v.  Brown,  89  Atl.  889.  Ga. 
Wade  v.  Powell,  20  Ga.  645.  Ill—  Chest- 
nut v.  Chestnut,  77  111.  346.  la.— Hea- 
cock  v.  Heaeock,  108  'iowa  540,  79 
N.  W.  353,  75  Am.  St.  Eep.  273;  Owen 
*.  Owen,  22  Iowa  270.  Me.— Hobbs  v. 
Hohbs,  70  Me.  381.  Mass.— Ingham  v. 
White,  4  Allen  412.  Mich.— Smith  v. 
Smith,  73  Mieh.  445,  41  N.  W.  499,  16 
■Am.  St.  Eep.  594,  3  L.  E.  A.  52;  Jenne 
»•  Marble,  37  Mieh.  319.  Mo.— Lind- 
say v.  Archibald,  65  Mo.  App.  117.  N.  Y. 
Power  v.  Lester,  23  N.  Y.  527;  Longen- 
oyie  v.  Longendyke,  44  Barb.  366; 
fteethy  v.  Preethy,  42  Barb.  641.  N.  C. 
waves  v,  Howard,  159  N.  C.  594    75 


S.  E.  998,  1914  C  Ann.  Cas.  565.  Ore. 
Pittman  v.  Pittman,  4  Ore.  298.  Pa. 
Heokman  v.  Heckman,  215  Pa.  203,  64 
Atl.  425,  114  Am.  St.  Eep.  953.  Vt. 
Howe  v.  Blanden,  21  Vt.  315.  Eng. — Doe 
v.  Daly,  8  Q.  B.  934,  115  Eng.  Eeprint 
1126. 

Marriage  merged  and  suspended  the 
legal  existence  of  the  woman;  in  law 
they  were  but  one 'person.  Consequent- 
ly they  could  not  contract  with  each 
other,  and  ■  any  attempted  contractual 
agreement  between  them  was  void. 
Eosenbery  v.  Bosenbery,  27  W.  Va. 
759. 

Though  wife  was  living  apart  from 
her  husband  on  a  separate  maintenance, 
this  did  not  authorize  an  action1  be- 
tween them.  Marshall  v.  Button,  8 
T.  B.  545,  101  Eng.  Eeprint  1538. 
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tire.    Such  is  still  the  law  except  where  a  statute  has  provided  other- 
wise.2 . 

b.  Under  Modem  Statutes.  —  (I.)  In  General.  —  The  common  law 
incapacity  of  a  married  woman  to  sue  hex  husband,  or  of  a  husband  to 
sue  his  wife  at  law  during  coverture,  has  been  to  a  considerable  ex- 
tent removed  by  statutes,3  either  expressly  authorizing  such  actions, 
by  providing  that  where  the  action  is  between  husband  and  wife,  the 
wife  may  sue  or  be  sued  a-lone,4  or  impliedly  giving  such  right  by  con- 
ferring upon  the  wife  the  right  of  sole  control  of  her  property,5  or,  as 
is  generally  the  ease;  authorizing  the  wife  to.  sue  or  be  sued  at  law  as 
if  she  were  a  feme  sole.6  This  latter  class  of  statutes,  however,  have 
been  held  in  some  states  merely  to  authorize  actions  against  third  per- 


Scire  facias,  being  an  action  at  law, 
could  not  be  maintained  by  a  wife 
against  her  husband.  Chestnut  17. 
Chestnut,  77  HI.. 346. 

2.  Conn. — Muller  v.  Witte,  78  Conn. 
495,  62  Atl.  756.  la. — Heacbck  v.  Hea- 
cock,  108  Iowa  540,  79  N.  W.  353,  75 
Am.  St.  Rep.  273.  Me. — Perkins  v. 
Blethen,  107  Me.  443,  78  Atl.  574,  31 
L.  E.  A.  (N.  8.)  1148.  Pa.— Heckman 
v.  Heckman,  215  Pa.  203,  64  Atl.  425, 
114  Am.  St.  Rep.  953. 

For  the  rule  in  these  and  other  states 
under  modern  statutes,  see  infra,  I,  A, 
1,  b. 

3.  See  generally  the  statutes  of  the 
several   states. 

4.  Cal.— Peters  v.  Peters,  156  Cal 
32,  103  Pac.  219,  23  L.  R.  A.  (N.  S.) 
699;  Wilson  v.  Wilson,  36  Cal.  447,  95 
Am.  Dec.  194,  HI. — Larison  v.  Larison, 
9  111.  App.  27,  the  remedy  at  law  held 
not  cumulative  to  that  in  equity.  N.  C. 
Graves  v.  Howard,  159  N.  C.  594,  75 
S.  E..998,  1914  C  Ann.  Oas.  565  (citing 
and  relying  on  Wilson  v.  Wilson,  36 
Cal.  447,  95  Am.  Dec.  194);  Manning  ». 
Manning,  79  N.  C.  293. 

5.  See  Emerson  v.  Clayton,  32  111. 
493,  holding  that  the  statute  giving  a 
married  woman  the  sole  control  of  all 
her  property  was  "designed  to  make, 
and  did  make,  a  radical  and  thorough 
change  in  the  condition  of  a  feme 
coyert.  She  is  unmarried,  so  far  as 
her  property  is  concerned,  and  can  deal 
with  it  as  she  pleases."  And  further 
said:  "We  are  well  satisfied  the  act 
can  have  no  very  beneficial  operation 
in  favor  of  married  women,  or  be  ef- 
fective in  the  protection  of  her  sep- 
arate property,  unless  the  '  sole  con- 
trol' conferred  upon  her  over  it  is 
made  to  extend  to  the  cpnunencejnenj; 

yoj,  xj 


and  prosecution  of  suits  for  its  recov- 
ery, even  against  her  husband,  should 
he,  contrary  to  her  wishes,  and  in  eon- 
tempt  of  her  rights,  unlawfully  inter- 
fere with  it."  See  also  Peters  v. 
Peters,  156  Cal.  32,  103  Pac.  219,  23 
L.  R.  A.  (N.  S.)  699,  wherein  the  court 
in  passing  simply  said:  "Under,  the 
modern  statutes  giving  the  wife  the 
right  to  separate  property  and  to  make 
contracts  with  her  husband  concerning 
the  same,  it  is  now  generally  held  that 
an  action  at  law  concerning  property 
may  be  maintained  between  them." 

6.     See    the    following    cases:      Ala. 
Cook  v.  Cook,  125  Ala.  583,  27  So.  918, 

82  Am.  St.  Rep.  264.  Ind.— Crater  v. 
Crater,  118  Ind.  521,  21  N.  E.  290,  10 
Am.  St.  Rep.  161;  Sims  v.  Rickets,  35 
Ind.  181,  9  Am.  Rep..  679.  Ky.— Wiles 
v.  .Niles,  143  Ky.  94,  136  S.  W.  127. 
Mich.— White  17.  White,  58  Mich.  546, 
25  N.  W.  490;  Markham  17.  Markham, 
4  Mich.  305.  Minn. — Gillespie  v.  Gilles- 
pie, 64  Minn.  381,  67  N.  W.  206.  Mo. 
Grimes  v.  Reynolds,  184  Mo.  679,  693, 

83  S.  W.  1133;  Riee,  Stix  &  Co.  V. 
Sally,  176  Mo.  107,  75  S.  W.  398;  Locke 
v.  McPherson,  163  Mo.  493,  63  S.  W. 
726,  85  Am.  St.  Rep.  546,  52  L.  R.  A. 
420;  Winn  17.  Riley,  151  Mo.  61,  52  S.  W. 
27,  74  Am.  St.  Rep.  517;  Montgomery 
17.  Montgomery,  142  Mo.  App.  481,  127 
S.  W.  118;  Beagles  17.  Beagles,  95  Mo. 
App.  338,  68  S.  W.  758  (disapproving 
Lindsay  17.  Archibald,  65  Mo.  App.  117, 
and  MeCorkle  v.  Goldsmith,  60  Mo.  App. 
475,  and  earlier  cases  to  the  contrary). 
Neb. — Trayer  17.  Setzer,  72  Neb.  845, 
101  N.  W.  989;  May  v.  May,  9  Neb. 
16,  2  N.  W.  221,  31  Am.  Rep.  399.  N.  Y. 
Winter  v.  Winter,  191  K.  Y,  462,  84 
N.  E:  382,  16  L.  R.  A.  (N.  S.)  710; 
Wpod  17.  Wood,  83  N,  Y.  575;  Niehaus 
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sons,  and  not  to  authorize  suits  between  husband  and  wife  during  cov- 
erture.7 Indeed  they  are  to  be  so  construed  by  express  provision  of 
statute  -in,  one  state.8 

After  dissolution  of  the  marriage  relation,   however,  whether  by 
divorce,9  or  by  death  of  one  of  the  parties  thereto,10  even  in  states  hold- 


'  9.  Niehaus,  141  App.  Div.  251,  125  N.  Y. 
Supp.  1071;  Mason  v.  Mason,  66  Hun 
386,  21  N.  T.  Supp.  306;  Granger  v 
Granger,  2  N.  Y.  St.  211.  Ohio.— Hart 
v.  Sarvis,  3  Ohio  N.  P.  316;  Brenne- 
man  v.  Brenneman,  1  Ohio  N.  P.  332 
K.  I.— Smith  v.  Smith,  20  E.  I.  556,  40 
Atl.  417. 

In  Gillespie  v.  Gillespie,  64  Minn.  381, 
67  N.  W.  206,  the  court  said:  "The  ob- 
vious intent  and  effect  of  these  statu- 
tory provisions  is  to  preserve  the  sep- 
arate legal  existence  of  a  married 
woman  in  respect  to  all  her  rights  of 
person  and  property,  and,  to  the  ex- 
tent necessary  to  the  full  exercise  and 
protection  of  these  rights,  to  give  her 
in  her  own  name  all  the  remedies  in 
the  courts  which  she  would  have  if 
unmarried.  .  .  .  The  clearly  declared 
policy  of  the  statute  in  respect  to  the 
relation  of  husband  and  wife  is  that 
the  latter  can,  in  her  own  name  and 
in  any  form  of  action,  sue  the  former 
to  enforce  any  right  affecting  her  prop- 
erty, the  same  as  if  he  were  a  stranger. 
...  To  hold,  as  contended  by  de- 
fendant, that  she  may  only  main- 
tain an  action  in  equity,  (which  she 
could  always  do,  by  a  trustee  or  her 
next  friend,  in  respect  to  her  separate 
estate),  would  be  to  disaegard  not  only 
the  obvious  spirit,  but  also  the  express 
language  of  the  statute,  which  de- 
clares that  she  shall  have  the  right  to 
appeal  to  the  courts  of  law  and  equity 
for  redress." 

7.  See  the  following  cases:  Me. 
Perkins  v.  Blethen,  107  Me.  443,  78 
Atl.  574,  31  L.  B.  A.  (N..  S.)  1148;  Mor- 
rison v.  Brown,  84  Me.  82,  24  Atl.  672; 
Crowther  v.  Crowther,  55  Me.  358; 
Smith  v.  Gorman,  41  Me.  405.  Md. 
Barton  v.  Barton,  32  Md.  214.  Pa. 
Hunt  v.  Koehler,  236  Pa.  13,  84  Atl. 
583;  In  re  Wilkinson's  Est.,  192  Pa. 
117,  43  Atl.  466;  Kennedy  v.  Knight, 
174  Pa.  408,  34  Atl.  585;  Small  v. 
Small,  129  Pa.  366,  18  Atl.  497;  Walker 
».  Reamy,  36  Pa.  410. 

In  Smith  v.  Gorman,  41  Me.  405,  the 
court  field  the  statute  to  be  in  deroga- 
tion of  the  common  law,  and  "not  to 


be  construed  as  giving  the  wife  a  right 
of  action  against  the  husband,  unless 
it  results  from  the  express  terms  of 
the  statute,  or  from  necessary  impli- 
cation. ' ' 

Formerly  this  was  the  construction 
placed  upon  such  statutes  in  Missouri, 
where  the  court  in  the  case  of  Ilgen- 
fritz  v.  Ilgenfritz,  49  Mo.  App.  127, 
said:  "In  our  opinion,  neither  of  these 
statutes  authorizes  the  wife  to  sue  the 
husband  at  law.  They  give  her  the 
right  to  sue  without  joining  her  hus- 
band as  a  party  plaintiff — she  may 
bring  her  action  independent  of  her  hus- 
band— and  a  third  party  may  sue  her 
without  joining  the  husband  as  a  party 
defendant.  But  she  is  not  empowered 
to  sue  her  husband.  The  unity  of 
husband  and  wife  is  not  destroyed  by 
these  statutes,  they  are,  as  before 
these  statutes,  one  legal  entity  in  the 
eye  of-  the  law,  except  as  they  are 
separated  by  the  express  provisions  of 
the  statute  or  necessary  implications 
arising  from  such  provision."  But  for 
the  rule  under  present  construction, 
see  the  cases  cited  in  the  preceding 
note. 

In  Kentucky,  it  was  held  that  a  judg- 
ment conferring  upon  a"  married  woman 
the  right  to  trade  as  a  feme  sole  did 
not  enlarge  her  powers  as  to  her  hus- 
band, except  in  so  far  as  it  gave  her 
the  power  to  control  and  dispose  of 
her  property,  and  therefore  she  could 
not  maintain  an  action  at  law  against 
the  husband.  Kalfus  v.  Kalfus,  92  Ky. 
542,  18  S.  W.  366.  See  also  Leahy  v. 
Leahy,  97  Ky.  59,  29  S.  W.  852. 

As  to  right  of  action  of  wife  against 
third  parties,  see  infra,  I,  C. 

8.  Frankel  v.  Frankel,  173  Mass. 
214,  53  N.  E.  398,  73  Am.  St.  Eep.  266; 
Lombard  v.  Morse,  155  Mass.  136,  29 
N.  E.  205,  14  L.  E.  A.  273. 

9.  Lane  v.  Lane,  76  Me.  521;  Carl- 
ton v.  Carlton,  72  Me.  115,  39  Am. 
Eep.  307;  Abbott  v.  Abbott,  67  Me. 
304,  24  Am.  Eep.  27;  Blake  v.  Blake, 
64  Me.  177;  Webster  v.  Webster,  58 
Me.  139,  4  Am.  Eep.  253. 

10.  Morrison  v.  Brown,   84  Me.  82^ 
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mg  to  this  latter  construction,  suits  are  maintainable  between  husband 
and  wife  or  their  personal  representatives,11  subject  only  to  the  limi- 
tation as  to  actions  for  personal  injuries.12 

Statutes  abolishing  the  distinction  between  equitable  actions  and  actions 
at  law  have  also  been  held  to  authorize  a  legal  action  between  husband 
and  wife  as  respects  her  separate  property,13  since  the  right  exists  in 
equity  irrespective  of  statute.14 

(II.)  Specific  Actions  Maintainable. —  Some  statutes  expressly  provide 
for  suits  between  husband  and  wife  only  in  certain  cases  or  under  cer- 
tain circumstances,15  in  which  event  there  can  be  no  suit  between  them 
except  as  authorized  by  the  statute.16 


24  Atl.  672.  And  see  Wyman  v.  White- 
house,  80  Me.  257,  14  Atl.  68,  which 
was  an  action  on  a  promissory  note 
given  by  wife  to  husband  and  sought 
to  be  collected  against  her  estate.  It 
was  held  that  as  common  law  governed 
in  this'  particular  case,  and  note  was 
therefore  void,  no  action  thereon  could 
be  maintained.  The  court  said,  how- 
ever :  ' '  Since  the  date  of  the  note,  the 
barriers  which  prevented  her  contract- 
ing with  persons  other  than  her  hus- 
band have  been  removed.  And  it  has 
been  held,  that,  by  the  implication  of 
later  statutes,  husband  and  wife  may 
even  contract  with;  each  otherj  though 
a  remedy  for  the  enforcement  of  con- 
tracts strictly  between  themselves  is 
not  available  while  the  marital  rela- 
tion exists.  The  remedy  may  come  into 
life  by  the  death  of  one  of  the  parties 
or  after  their  divorce." 

11.  It  is  held  in  these  instances  that 
the  remedy  is  quickened  by  the  death 
of  one  of  the  parties  or  their  divorce. 
Perkins  v.  Blethen,  107  Me.  443,  78 
Atl.  574,  31  L.  E.  A.  (N.  S.)  1148. 

12.  As  to  suits  between  husband  and 
wife  for  torts  committed  against  the 
other,  see  infra,  I,  A,  b,   (II). 

13.  Wright  v.  Wright,  54  N.  Y.  437; 
Whitney  v.  Whitney,  49  Barb.  (N.  Y.) 
319  (wherein  it  was  objected  that  the 
wife  could  sue  the  husband  only  in 
equity,  but  the  court  said:  "Now  by  the 
code,  the  distinction  between  actions  at 
law  and  suits  in  equity  and  the  forms 
of  all  such  actions  and  suits,  here- 
tofore existing  are  abolished.  There  is 
to  be  but  one  form  of  action  for  the  en- 
forcement and  prosecution  of  private 
rights,  and  for  the  redress  of  private 
wrongs.  .  .  .  The  remedies,  therefore, 
heretofore  sought  in  a  court  of  equity 
are  now  only  to  be  obtained  by  the  ordi- 
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nary  forms'  of  proceedings  according 
to  the  established  practice  of  the  court. 
.  .  .  I  think  at  common  law,  this  action 
was  maintainable  in  equity,  and,  as  ^he 
code  has  abolished  the  distinction  be- 
tween equitable  actions  and  actions  at 
common  law  and  the  old  forms  of 
pleadings,  that  a  case  is  "presented  in' 
the  plaintiff's  complaint  which  makes 
out  a  good  cause  of  action"). 

In.  Wright  v.  Wright,  54  N.  Y.  437, 
the  court  used  the  following  language; 
"Under  our  present  system  of  policy 
in  respect  to  the  relations  of  husband 
and  wife,  I  do  not  see  why  a  married 
woman  may  not  sue  her  husband  to 
enforce  any  right  affecting  her  separate 
property,  in  any  form  of  action  (if  any 
distinct  forms  can  be  said  to  exist)  in 
the  same  manner  that  she  might  sue 
any   stranger." 

14.  See  infra,  I,  A,  2. 

15.  See  generally  the  statutes. 

16.  See  the  following  cases:  Viguerie 
v.  Viguerie,  133  La.  406,  63  So.  89 
(under  art.  2446,  Civil  Code);  Moore 
v.  Moore,  18  La.  Ann.  613;  Heyob  v. 
Her  Husband,  18  La.  Ann.  41;  Gillan 
v.  West,  232  Pa.  74,  81  Atl.  128  (hold- 
ing wife  cannot  bring  suit  against  hus- 
band during  coverture  upon  promissory 
note) ;'  Heckman  v.  Heckman,  215  Pa. 
203,  64  Atl.  425,  114  Am.  St.  Eep.  953; 
Kennedy  v.  Knight,  174  Pa.  408,  34 
Atl.  585;  Cassido  •  v.  C'assido,  21  Pa. 
Dist.  485;  Johnston  v.  Johnston,  7  Pa. 
Dist.  555  (all  under  Act  of  1893,  P.  L. 
344,  which  provides  that  "there  can 
be  no  suit  by  the  wife  against  her 
husband,  except  in  a  proceeding  for 
divorce,  or  in  a  proceeding  to  protect 
or  recover  her  separate  property,  when- 
soever he  may  have,  deserted  or  sep- 
arated himself  from  her  without  sum- 
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Even  in  the  absence  of  express  statutory  provision,  however,  there 
are  limitations  upon  the  right  of  action  expressly  or  impliedly  given 
by  the  statutes,17  as  for  example,  that  no  suit  can  be  maintained  upon 
a  mere  personal  promise  by  the  one  to  the  other  not  connected  with  nor 
charging  his  or  her  separate  property.18  Nor-  can  either  sue  the  other 
for  personal  wrongs19  inflicted  upon  one  by  the  other  during  the  mar- 


cient  cause,  or  may  have  neglected  01 
refused  to  support  her"). 

The  causes  for  which  a  wife  may 
sue  her  husband,  enumerated  in  art. 
2446  of  the  Civil  Code  of  Louisiana,  are 
not  merely  illustrative,  but  are  abso- 
lutely exclusive.  Unless  the  action  of 
the  wife  falls  clearly  within  one  of  the 
exceptions  mentioned  therein,  her  suit 
will  not  be  maintained.  Viguerie  v. 
Viguerie,  133  La.  406,  63  So.  89. 

A  suit  by  a  wife  to  recover  the 
amount  of  a  loan  made  to,  hex  hus- 
band, and  to  enforce  a  lien  on  his  crop, 
created  by  a  pledge,  is  not  such  a 
suit  "for  the  restitution  and  enjoy- 
ment of  her  paraphernal  property"  as 
is  contemplated  by  the  exception  of  the 
code  giving  a  right  of  action  for  such 
cause.  Viguerie  v.  Viguerie,  133  La. 
406,  63  So.  89. 

17.  Countz  v.  Markling,  30  Atk.  17; 
'Matson  v.  Matson,  4  Mete.  (Ky.)  262 
(both  holding  that  a  statutory  pro- 
vision that  the  wife  may  sue  or  be  sued 
alone  when  the  action  is  between  her- 
self and  her  husband  confers  no  right 
of  action  which  did  not  exist  before 
its  adoption,  it  only  changing  slightly 
the  form  of  procedure).  But  see  Wil- 
son v.  -Wilson,  36  Cal.  447,  453,  95  Am. 
Dec.  194,  holding  that  there  is  no 
limitation  as  to  the  kind  of  action  that 
may  be  maintained  under  a  statutory 
provision  that  the  wife  may  sue  or 
be  sued  alone  when  the  action  is  be- 
tween herself  and  her  husband.  The 
case  itself  was  an  action  by  the  wife 
to  recover  money  due  upon  notes  ex- 
ecuted by  husband  before  marriage. 
The  language  of  .the  holding  is  prob- 
ably too  broad,  it  being  held  in  Peters 
ft  Peters,  156  Cal.  32,  103  Pae.  219,  23 
L.  E.  A.  (ST.  S.)  699,  that  even  under 
such  a  statutory  provision  no  action 
could  he  maintained  by  the  husband 
against  the  wife, for  personal  injuries 
inflicted  by  her. 

Recovery  of  Property  Given  by  One 
to  Other.— A  statute  providing  that 
should  either  the  husband  or  wife  ob- 


tain possession  or  control  of  property 
belonging  to  the  other,  the  owner  of 
the  property  may  maintain  an  action 
therefor  the  same  as  if  they  were  un- 
married, does  not  give  a  husband  and 
wife  the  right  to  recover  from  the 
other,  as  against  the  claims  of  cred- 
itors of  that  other,  property  which  the 
one  seeking  to  recover  had  given  to 
the  other,  and  on  the  faith  of  the 
ownership  of  which  credit  had  been 
extended.  Porter  v.  Goble,  88  Iowa  565, 
55  N.  W.  530. 

18.  See  the  following  cases:  111. 
Chestnut  v.  Chestnut,  77  HI.  346.  la, 
Heacock  v.  Heacock,  108  Iowa  540,  79 
N.  W.  353,  75  Am.  St.  Rep.  273,  follow- 
ing Peters  v.  Peters,  42  Iowa  182. 
Mass. — Bassett  v.  Bassett,  112  Mass.  99. 
Mich. — Jenne  v.  Marble,  37  Mich.  319, 
wife  cannot  sue  husband  on  a  personal 
covenant  to  pay  rent  on  a  lease  from 
him  to  her).  N.  Y. — Perkins  v.  Per- 
kins, 7  Lans.  19;  Alward  v.  Alward,  2 
N.  T.  Supp.  42. 

19.  See  the  following  eases:  TJ.  S. 
Thompson  v.  Thompson,  218  V.  S.  611, 
31  Sup.   Ct.  Ill,  54  L.  ed.  1180,  30  L. 

B.  A.  (N.  S.)  1153  (affirming  31  App. 
Cas.  (D.  C.)  557,  14  Ann.  Cas.  879); 
Decker  v.  Kedly,  148  Fed.   681,   79  C. 

C.  A.  305.  Cal.— Peters  v.  Peters,  156 
Cal.  32,  103  Pac.  219,  23  L.  R.  A.  (N. 
S.)  699,  husband  cannot  maintain  action 
for  personal  wrongs  inflicted  upon  him 
by  the  wife.  la. — Peters  v.  Peters,  42 
Iowa  182.  Me. — Libby  v.  Berry,  74  Me. 
286,  43  Am.  Rep.  589;  Abbott  v.  Ab- 
bott, 67  Me.  304,  24  Am.  Rep.  27.  Mich. 
Bandfield  v.  Bandfield,  117  Mich.  80, 
75.  N.  W.  287,  72  Am.  St.  Rep.  550, 
40  L.  R.  A.  757.  Minn. — Strom  v.  Strom, 
98  Minn.  427,  107  N.  W.  1047,  116  Am. 
St.  Rep.  387,  6  L.  R.  A.  (N.  S.)  191. 
N".  Y. — Longendyke  v.  Longendyke,  44 
Barb.  366;  Freethy  v.  Preethy,  42  Barb, 
641;  Abbe  v.  Abbe,  22  App.  Div.  483, 
48  N.  Y.  -Supp.  25;  Kujek  v.  Goldman, 
9  Misc.  34,  29  1ST.  Y.  Supp.  294,  af- 
firmed, 150  N.  Y.  176,  44  N.  E.  773,  55 
Am.  St.  Rep.  670,  34  L.  R.  A.  156j  Al- 
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■ward  v.  Alward,  2  N.  Y.  Supp.  42.  Pa. 
Mink  v.  Mink,  16  Pa.  Co.  Ct.  189.  Tex. 
Wilson  v.  Brown  (Tex.  Civ.  App.),'  154 
S.  W.  322;  Sykes  v.  Speer  (Tex. 
Civ.  App.),  112  S.  W.  422.  Wash. 
Schultz  v.  Christopher,  65  Wash.  496, 
118  Pac.  629,  38  L.  R.  A.  (1ST.  S.)   780. 

In  Peters  v.  Peters,  42  Iowa  182,  the 
court,  after  citing  the  provisions  of  the 
statutes  brought  to  its  attention,  said: 
"Whatever  right  of  action  exists 
against  the  husband  must,  therefore,  be 
found  in  Sec.  2204.  This  section  is  lim- 
ited to  actions  for  property  or  rights 
growing  out  of  the  same.  But  in  this 
connection  appellant  cites  Musselman  V. 
Galligher,  32  Iowa  383,  which  approves 
Chicago,  Burlington  &  Quiney  R.  Co.  v. 
Dunn,  52  111.  260,  holding  that  a  right 
to  sue  for  an  injury  is  property,  and 
that  where  this  right  of  action  exists 
in  favor  of  the  wife,  it  is  her  property, 
for  which  she  may  sue.  It  is  claimed 
that,  from  this  decision  and  the  sec- 
tion above  quoted,  the  right  to  main- 
tain this  action  necessarily  follows.  But 
it  is  quite  evident  that  this  course  of 
reasoning  assumes  the  very  thing  to  be 
established.  Sec.  2204  authorizes  the 
wife  to  maintain  an  action  against 
her  husband  for  the  recovery  of  her 
property;  and  Musselman  v.  Galligher, 
recognizes  the  doctrine  that  when  a 
right  to  sue  for  an  injury  exists,  that 
right  is  property.  Before  any  con- 
clusion favorable  to  the  appellant  can 
be  drawn  from  these  premises,  the  right 
of  the  wife  to  maintain  an  action 
against  the  husband  for  a  tort  >must 
be  either  admitted  or  assumed.  In 
other  words,  the  argument  involves  the 
admission  or  assumption  of  the  thing 
undertaken  to  be  proved.  The  argu- 
ment, fully  expressed,  is  as  follows: 
The  wife  may  sue  the  husband  for  her 
property;  when  a  right  exists  to  sue 
for  a  tort,  that  right  is  property;  the 
right  of  the  wife  to  sue  the  husband 
for  a  tort  exists;  therefore  the  wife 
may  maintain  an  action  against  the 
husband  for  a  tort;  or,  the  wife  may 
sue  the  husband  for  a  tort,  because  the 
wife  has  a  right  to  sue  the  husband  for 
a  tort.  We  are  satisfied  that  the  stat- 
ute contains  no  provisions  which  author- 
ize this  aetion,  and  that  the  demurrer 
was  properly  sustained." 

In  Freethy  v.  Freethy,  42  Barb.  (N. 
T.)  641,  it  was  further  observed  that 
"when  the  legislature  intends  to  make 


such  a  striking  innovation  of  the  rules 
of  the  common  law,  and  so  much  op- 
posed to  public  policy  and  the  peace 
and  happiness  of  the  conjugal  relation, 
as  would  be  the  case  if  husband  and 
wife  were  permitted  to  sue  each  other 
for  alleged  wrongs  to  character,  it 
should  use  such  language  as  will  make 
it  clearly  manifest,  and  not  leave  it 
to  the  construction  of  the  courts." 

In  Kujek  v.  Goldman,  9  Misc.  34,  29 
N.  T.  Supp.  294,  affirmed,  150  1ST.  T. 
176,  44  N.  E.  773,  55  Am.  St.  Rep.  670, 
34  L.  R.  A.  156,  wherein  the  husband 
brought  an  action  against  a  third  party, 
in  which  he  joined  his  wife,  for  dam- 
ages for  fraudulently  inducing  him  to 
marry  his  wife  by  falsely  representing 
her  to  be  a  chaste  woman,  the  court 
said:  "The  action  was  not  maintain- 
able by  the  plaintiff  against  his  wife 
because  of  her  participation  in  the 
fraud  perpetrated  upon  him.  The  com- 
mon law  unity  of  husband  and  wife 
operates  to  preclude  either  spouse  from 
successfully  maintaining  an  aetion  for 
damages  in  tort  against  the  other." 

Illustrations. — Thus,  an  aetion,  can- 
not be  maintained  for  an  assault  and 
battery  (IT.  S. — Thompson  v.  Thompson, 
218  U.  S.  611,  31  Sup.  Ct.  Ill,  54  L. 
ed.  1180,  30  L.  R.  A.  [N.  S.]  1153, 
affirming  31  App.  Cas.  [D.  C]  557,  14 
Ann.  Cas.  879.  Me. — Libby  v.  Berry,  74 
Me.  286,  43  Am.  Rep.  589;  Hobbs  v. 
Hobbs,  70  Me.  381;  Abbott  v.  Abbott, 
67  Me.  304,  24  Am.  Dee.  27.  N.  Y. 
Schultz  v.  Schultz,  89  N.  Y.  644,  re- 
versing 27  Hun  26;  Abbe  v.  Abbe,  22 
App.  Div.  483,  48  N.  T.  Supp.  25 
[wherein  the  court  said:  "While  the 
wife  is  given  the  full  enjoyment  of  her 
separate  estate  and  of  her  earnings,  is 
permitted  to  carry  on  a  separate  busi- 
ness, may  contract  with  her  husband  and 
sue  him  for  debt  or  for  a  conversion  of 
her  property,  yet,  for  the  purpose  of 
being  a  subject  for  an  assault  and  bat- 
tery by  the  husband,  she  is  both  wife 
and  husband,  and,  therefore,  without 
civil  remedy"]),  for  a  false  imprison- 
ment (Main  v.  Main,  46  111.  App.  106. 
And  see  Nickerson  v.  Nickerson,  65  Tex. 
281),  or  for  slander.  Freethy  v.  Free- 
thy, 42  Barb.  (N.  T.)  641.  See  also 
Mink  v.  Mink,  16  Pa.  Co.  Ct.  189,  under 
a  statute  providing  that  "hereafter  a 
married  woman  may  sue  and  be  sued 
civilly  in  all  respeets  and  in  any  form 
of  action  and  with  the  same  results  ana 
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riage,  even  after  a  divorce,20  though  upon  this  general  proposition 
there  are  recent  authorities  to  the  contrary.21 


consequences  as  an  unmarried  person, 
tot  she  may  not  sue  her  husband  ex- 
cept in  a  proceeding  for  divorce  or  in 
a  proceeding  to  protect  or  recover  her 
separate  property  whensoever  he  may 
have  deserted  or  separated  himself 
from  her  without  sufficient  cause,  or 
may  have  neglected  or  refused  to  sup- 
port her." 

20.  IT.  S.— Decker  v.  Kedly,  148  Fed. 
681,  79  C.  C.  A.  305.  HI.— Main  v. 
Main,  46  HI.  App.  106.  Me. — Libbv  v. 
Berry,  74  Me.  286,  43  Am.  Eep.  589; 
Abbott  v.  Abbott,  67  Me.  304,  24  Am. 
Eep.  27.  Tex. — Nickerson  v.  Nicker- 
son, 65  Tex.  281. 

Reason. — The  wife  succeeds  "after 
death  or  divorce  to  just  such  rights  as 
existed  before  that  time.  The  language 
of  the  law  is  that  the  right  survives 
to  her.  But  there  must  be  some  right 
in  existence  to  survive.  Here  there  was 
none.  A  thing  cannot  continue  after 
an  event  which  does  not  exist  before. 
It  would  not  be  the  survival  of  a 
claim;  but  would  be  one  newly 
created."  Abbott  v.  Abbott,  67  Me. 
304,  24  Am.  Eep.  27. 

Such  Was  the  Rule  at  the  Common 
Law.— Phillips  v.  Barnet,  L.  E.  1  Q.  B. 
Div.  436. 

21.  Brown  v.  Brown  (Conn.),  89  Atl. 
889  (aetion  for  an  assault  and  battery 
and  false  imprisonment) ;  Fiedler  «u 
Kedler,  42  Okla.  124,  140  Pac.  1022, 
following  dissenting  opinion  of  Justice 
Harlan  to  case  of  Thompson  v.  Thomp- 
son, 218  TJ.  S.  611,  31  Sup.  Ct.  Ill, 
54  L.  ed.  1180,  30  L.  E.  A.  (N.  S.) 
1153.  v  ; 

In  Brown  v.  Brown  (Conn.),  89  Atl. 
889,  the  court  said:  "It  is  true  that 
courts  in  some  of  the  states  have  held 
that  statutes  more  or  less  similar  to  the 
one  here  in  question  give  a  married 
woman  no  right  of  action  against  her 
husband  for  a  tort.  They  find  in  the 
statutes  construed  no  legislative  intent 
to  change  the  legal  status  of  husband 

nf  V"f 6  as  reSards  tne  leSal  identity 
the  two,  but  simply  an  intent  to 
ameliorate  the  condition  of  the  wife  by 
Permitting  her  to  retain  and  deal  with 
ner  own  property  and  to  contract  with 
ana  sue  and  be   sued  by   others   than 

l!L  2 and'     These    courts   generally 
Mitt  that,  unless  there  is  an  express 


provision  giving  her  the  right  to  sue 
her  husband,  she  has  no  action  against 
him  upon  contract  or  for  tort.  It  is 
unnecessary  to  review  the  individual 
cases.  As  we  said  in  Mathewson  v. 
Mathewson,  supra  (79  Conn.  23,  63  Atl. 
285,  5  L.  E.  A.  [N.  S.]  611,  6  Am. 
Cas.  1027)  where  an  act  which  leaves 
the  foundation  of  the  marriage  status 
unchanged,  and  merely  provides  excep- 
tions to  the  necessary  consequences  of 
that  status,  such  exceptions  may  prop- 
erly be  limited  by  the  necessary  im- 
port of  the  language  describing  them. 
If  the  legislative  intent  in  such  an 
enactment  is  not  to  change  the  founda- 
tion upon  which  the  status  of  married 
persons  was  based  at  common  law, 
namely,  their  legal  identity,  but  its 
purpose  is  to  empower  the  wife,  while 
that  status  exists,  to  contract  and  sue 
in  her  own  name  like  a  feme  sole,  it 
might  well  be  held  that  language  be- 
stowing this  right  could  not  be  so  ex- 
tended as  to  permit  her  to  contract 
with  her  husband  or  to  sue  him  for 
a  tort,  because  the  statute  intends  that 
her  identity  shall  still  be  merged  in 
that  of  her  husband.  In  the  two  cases 
above  cited  we  have  already  held  that 
the  legislative  intent  in  the  act  of  1877 
was  to  change  the  foundation  of  the 
legal  status  of  husband  and  wife,  and 
that  the  statute  effects  that  change.  In 
marriages  which  have  occurred  since  the 
act  took  effect,  the  parties  retain  their 
legal  identity,  and  their  civil  rights  are 
to  be  determined  in  accordance  with 
the  status  thus'  established.  These 
rights,  except  so  far  as  modified  by  the 
statute  itself  or  by  other  statutes,  or 
are  necessarily  affected  by  the  recipro- 
cal rights  and  obligations  which  are  in- 
herent in  the  relation  of  husband  and 
wife,  are  the  same  as  they  were  before 
marriage.  The  statute  leaves  nothing  to 
implication.  The  right  to  counteract 
with  the  husband  and  to  sue  him  for 
breach  of  contract  and  to  sue  for  torts 
is  not  given  to  the  wife  by  the  stat- 
ute. These  are  rights  which  belonged 
to  her  before  marriage;  and,  because 
of  the  new  marriage  status  created  by 
the  statute,  are  not  lost  by  the  fact 
of  marriage  as  they  were  under  the 
common-law  status.  The  status  of  the 
parties  after  marriage  being  fixed,  there 
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Such  statutes  have  been  held  to  permit  certain  actions  between  hus- 
band and  wife,  however;22  as  for  example,  the  wife  has  been  allowed 
to  maintain  ejectment  to  recover  her  separate  realty,23  and  detinue  to 
recover  her  personalty;24  both  husband25  and  wife,26  have  been  per- 
mitted to  maintain  replevin  against  the  other  for  the  recovery  of  their 
personalty,  or  an  action  for  its  conversion.27  So  also,  suits  between  them 


was  no  occasion  for  providing  in  ex- 
press terms  what  the  consequences 
would  be.  They  follow  logically.  In 
the  Mathewson  case  we  held  that  a 
wife's  right  to  contract  with  the  hus- 
band and  to  sue  him  for  brecah  of 
such  contract  followed  necessarily  from 
the  fact  established  by  the  statute, 
that  her  legal  identity  was  not  lost  by 
her  coverture.  It  is  an  equally  neces- 
sary consequence  of  her  retention  of 
her  legal  identity  after  coverture  that 
she  has  a  right  of  action  against  her 
husband  for  a  tort  committed  by  him 
against  her  and  resulting  in  her  injury. 
Such  tort  gives  rise  to  a  claim  for 
damages.  Such  claim  is  property  not 
in  her  possession  but  which  she  may  by 
action  reduce  into  her  possession,  just 
as  she  might  before  her  coverture  have 
had  an  action  against  him  for  such  a 
tort  committed  before  that  event.  The 
husband's  delict,  whether  a  breach  of 
contract  or  personal  injury,  gives  her 
a  cause  of  action.  Both  necessarily  fol- 
low from  the  fact  that  a  married  woman 
now  retains  her  legal  identity  and  all 
her  property,  both  that  which  she  pos- 
sessed at  the  time  of  marriage  and  that 
acquired   afterwards. ' ' 

22.  The  Connecticut  statute  (Gen. 
St.,  p.  187,  §6),  which  provides  that 
any  married  woman,  abandoned  by  her 
husband,  "may  sue  and  be  sued  as  a 
feme  sole,"  enables  her  to  maintain  a 
suit  against  her  husband  to  procure  the 
setting  aside  of  a  conveyance  of  real 
estate  which  he  had  wrongfully  ob- 
tained from  her.  Adams  v.  Adams,  51 
Conn.   135. 

23.  Ala.— Cook  v.  Cook,  125  Ala.  583, 
27  So.  918,  82  Am.  St.  Eep.  264.  Ind. 
•Crater  v.  Crater,  118  Ind.  521,  21  N.  E. 
290,  10  Am.  St.  Rep.  161.  Mich.— Buck- 
ingham v.  Buckingham,  81  Mich'.  89,  45 
N.  W.  504.  N\  Y.— Wood  v.  Wood,  83 
N.  T.  575;  Minier  v.  Minier,  4  Lans. 
421,  overruling  Gould  v.  Gould,  29  How. 
Pr.   441. 

See  also  Manning  v.  Manning,  79  N. 
C.  293,  28  Am.  Rep.  324,  holding  that 
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while  an  action  will  lie  by  wife  against 
husband  to  recover  possession  of  her 
lands  and  damages  for  withholding 
same,  the  husband's  marital  right  of 
occupancy  cannot  be  impaired,  that  is, 
his  right  of  ingress  and  egress  to  the 
dwelling  and  society  of  his  wife  con- 
tinues, and  a  writ  of  possession  fol- 
lowing a  judgment  must  be  so  framed 
as  to  put  the  wife  in  possession  with- 
out putting  the  husband  out. 

In  Pennsylvania,  if  a  husband,  while 
his  wife  is  living  separate  from  him, 
has  taken  and  retained  possession  of 
her  real  estate  not  in  pursuance  of 
any  arrangement  with  her,  but  against 
her  will  and  consent,  she  may  maintain 
against  him  an  action  of  ejectment  for 
its  recovery,  treating  it  as  a  substitute 
for  a  proceeding  by  bill  in  equity.  Mc- 
Kendry  v.  McKendry,  131  Pa.  24,  18 
Atl.  1078,  6  L.  E.  A.  506. 

24.  Bruce  v.  Bruce,  95  Ala.  563,  11 
So.  197;  Scott  v.  Scott,  13  Ind.  225. 

25.  Berdell  v.  Berdell,  58  How.  Pr. 
(N.  Y.)  102;  Berdell  v'  Parkhurst,  19 
Hun  (N.  Y.)  358;  Carney  v.  Gleissner, 
62  Wis.  493,  22  N.  W.  735. 

26.  Ind. — Bush  v.  Groomes,  125  Ind. 
14,  24  N.  B.  81.  la.— Jones  v.  Jones,  19 
Iowa  236.  Mich.— White  v.  White,  58 
Mich.  546,  25  N.  W.  490.  Mo.— Beagles 
v.  Beagles,  95  Mo.  App.  338,  68  S.  W. 
758.  N.  Y.— Howland  v.  Howland,  20 
Hun   472. 

Contra.— Hobbs  v.  Hobbs,  70  Me.  383. 
See  generally  the  title  "Replevin." 
A  wife  who  has  abandoned  her  hus- 
band for  cause  or  has  by  him  been 
driven  from  his  home  without  cause, 
may  maintain  an  action  of  replevin 
against  him,  in  her  own  name,  to  re- 
cover the  possession  of  her  separate 
property.    Jones  ».  Jones,  19  Iowa ,  Hb. 

27.  Whitney  v.  Whitney,  49  Barb. 
(N.  Y.)  319;  Mason  v.  Mason,  66  Hun 
386,  21  N.  Y.  Supp.  306  (suit  by  hus- 
band) ;  Eyerson  v.  Eyerson,  55  Hun 
611,  8  N.  Y.  Supp.  738;  Smith  ».  Smith, 
20  B.  I.  556,  40  Atl.  417  (suits  py 
wife). 
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have  been  maintained  for  debts  due  from  one  to  the  other,28  for  money 
loaned  from  his  or  her  separate  estate,29  and  upon  promissory  notes  from 
one  to  the  other,30  both  for  money  loaned  and  other  considerations  per- 
taining to  their  separate  estate,  though  upon  this  latter  proposition 


28.  Eiee  v.  Crozier,  139  Iowa  629, 
117  N.  W.  984,  130  Am.  St.  Eep.  340; 
Manchester  v.  Tibbetts,  121  N.  Y.  219, 
24  N.  E.  304,  18  Am.  St.  Eep.  816 
(wherein  the  court  said  that  "when 
the  wife,  by  proper  and  sufficient 
proof,  shows  that  her  husband  owes 
her,  she  is  entitled  to  the  same  reme- 
dies, and  has  the  same  standing  to  en- 
force any  security  for  the  payment  of 
the  debt  that  she  may  have  received, 
as  any  other  creditor"). 

In  Kentucky,  under  the  Weissinger 
Act  of  1894  (Laws,  1894,  ch.  76)  a 
married  woman  may  sue  and  recover  of 
her  husband  any  debt  that  he  may 
owe  her.  Greenup  v.  United  States  P. 
&  G.  Co.,  159  Ky.  647,  167  S.  W.  910; 
Coleman  v.  Coleman,  142  Ky.  36,  133 
S.  W.  1003. 

An  action  may  be  maintained  by  the 
wife  to  force  the  deserting  husband 
to  reimburse  her  for  money  advanced 
hy  her  for  the  purchase  of  necessaries. 
In  De  Brauwere  v.  De  Brauwere,  144 
App.  Div.  521,  129  N.  T.  Supp.  587,  the 
court  said:  "The  question  presented  in 
this  case  is,  when  the  husband  deserts 
the  wife,  and  there  is  a  legal  adjudica- 
tion requiring  the  husband  to  furnish 
the  wife  with  a  sum  of  money  for  the 
support  of  herself  and  the  infant  chif- 
dren,  and  the  wife  from  her  separata 
estate  furnishes  the  money  necessary 
for  the  purchase  of  the  necessaries, 
whether  the  wife  will  have  a  cause  of 
action  against  the  husband.  Undoubt- 
edly at  common  law  this  action  could 
not  be  maintained,  because  the  per- 
sonal property  of  the  wife  and  her 
earnings  belonged  to  the  husband.  But 
this  rule  has  been  changed  in  this  state 
"7  a  series  of  enactments  that  were 
finally  revised  and  re-enacted  in  the 
former  domestic  relations  law."  See 
Consl.  Laws,  1909,  ch.  14. 

29.  m._ Clark  v.  Clark,  49  HI.  App. 
163.  Ind.— Harrell  v.  Harrell,  117  Ind. 
;  >  1°"  N.  E.  621,  last  two  cases  actions 
°y  husband  for  money  loaned  the  wife. 
JJ.  T._ Keyser  v.  Keyser,  1  City  Ct.  405. 
orej-Grubbe  v.  Grubbe,  26  Ore.  363, 
w  -Pae.  182,  action  by  wife  for  money 


voluntarily  delivered  to  husband  under 
an  express  agreement  to  repay  the 
same. 

Compare  Muller  v.  Witte,  78  Conn. 
495,  62  Atl.  756,  holding  that  the  wife 
could  not  maintain  an  action  against 
her  husband  for  the  recovery  of  money 
not  alleged  nor  shown  to  be  her  sep- 
arate property,  especially  since  statute 
allows  suit  by  wife  only  in  ease  she 
has  been  abandoned  by  her  husband, 
and  it  appeared  that  she  had  not  been 
so  abandoned. 

In  Vermont,  the  statute  does  not 
recognize  contractual  relations  between 
husband  and  wife,  merely  giving  mar- 
ried woman  right  to  make  contracts 
with  any  person  other  than  her  hus- 
band, in  the  same  manner  as  if  she 
were  unmarried.  Therefore  the  wife 
cannot  maintain  a  suit  at  law  against 
her  husband  for  money  loaned  him,  as 
a  contract  between  them  would  be  void 
in  law.  In  re  Hill,  190  Fed.  39^0,  under 
Vermont   statute. 

30.  Conn. — Mathewson  v.  Mathew- 
son,  79  Conn.  23,  63  Atl.  285,  5  L.  E.  A. 
(N.  S.)  611,  6  Am.  Cas.  1027.  la.— In  re 
Estate  of  Deaner,  126  Iowa  701,  102 
N.  W.  825,  106  Am.  St.  Eep.  374,  action 
by  wife  against  husband  on  his  note 
for  money  loaned  him  out  of  her  sep- 
arate estate  barred  by  statute  of  lim- 
itations in  instant  case.  Neb. — May  v. 
May,  9  Neb.  16,  2  N.  W.  221,  31  Am.  Eep. 
399,  action  upon  promissory  notes  given 
to  wife  to  secure  money  loaned  to  hus- 
band. N.  H. — Pearson  v.  Pearson,  60  N. 
H.  497,  action  by  wife  on  note  given 
by  husband  for  loan.  TS.  Y. — Granger 
v.  Granger,  2  N.  Y.  St.  211,  action  by 
the  husband  upon  a  note  given  by  the 
wife  upon  a  contract  pertaining  to  her 
separate  estate.-  Ohio. — Hart  v.  Sarvis, 
3  Ohio  N.  P.  316,  action  by  wife  on 
note  given  by  husband  before  marriage. 

In  May  v.  May,  9  Neb.  16,  2  N.  W. 
221,  31  Am.  Eep.  399,  there  were  two 
promissory  notes,  one  by  husband  to 
wife  and  one  by  husband  to  third  per- 
son, who  subsequently  transferred  it  to 
the  wife.  She  was  permitted  to  sue 
upon  both. 
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there  are  authorities  to  the  contrary.31 

"While  the  statutes  are  construed  in  some  states  not  to  authorize  ac- 
tions between  husband  and  wife  during  coverture  at  all,32  after  the 
marriage  relation  has  terminated,  even  in  such  states,  actions  may  be 
maintained  between  them  or  their  personal  representatives  on  express 
or  implied  contracts  made  by  them  during  the  existence  of  the  marriage 
relation,33  or  even  before  the  marriage.34 

Confessing  Judgment.  —  Though  prohibited  by  the  common  law,35  it 
is  now  permissible  under  modern  statutes  for  a  husband  to  confess  judg- 
ment to  his  wife.36 

Suit  Against  Partnership  of  Which  Husband  Is  Member.  —  Where  the 
wife  may  sue  the  husband,  she  may  with  the  same  propriety  sue  a  firm 
to  which  her  husband  belongs.37 


31.  See  the  following  cases:  Shane 
V.  Dickson  (Ark.),  163  S.  W.  1140; 
Lawler  v.  Lawler,  107  Ark.  70,  153  S. 
W.  1113  (both  holding  action  by  wife 
to  recover  money  borrowed  by  her  hus- 
band and  evidenced  by  an  acknowledg- 
ment in  writing  or  a  note,  not  main- 
tainable at  law,  but  only  in  equity); 
Eoseberry  v.  Eoseberry,  27  W.  Va.  759 
(holding  that  statute  conferring  upon 
wife  certain  rights  as  respects  her  sep- 
arate property  in  eases  involving  others 
than  her  husband,  but  not  giving  her 
right  to  contract  with  her  husband, 
does  not  authorize  her  to  maintain  as 
action  at  law  upon  a  note  given  him 
during  coverture). 

32.  See  supra,  I,  A,  1,  b. 

33.  Morrison  v.  Brown,  84  Me.  82, 
24  Atl.  672  (action  upon  a  promissory 
note  given  by  defendant's  testator  to 
his  wife,  plaintiff's  intestate);  Lane  v. 
Lane,  80  Me.  570,  16  Atl.  323;  Gilley 
v.  Gilley,  79  Me.  292,  9  Atl.  623,  1  Am. 
St.  Eep.  307;  Carlton  v.  'Carlton,  72 
Me.  115,  39  Am.  Eep.  307  (action  by 
divorced  wife  for  services  rendered  hus- 
band during  coverture) ;  Blake  v. 
Blake,  64  Me.  177  (action  by  husband 
for  improvements  made  upon  separate 
realty  of  wife  during  coverture) ;  Bar- 
ton v.  Barton,  32  Md.  214  (one  count 
for  value  of  securities  loaned  by  wife 
to  husband  during  marriage). 

During  the  existence  of  the  marriage 
relation,  such  actions  cannot  be  main- 
tained. Crowther  v.  Crowther,  55  Me. 
35-8. 

34.  Barton  v.  Barton,  32  Md.  214, 
one  count  for  money  loaned  to  husband 
bv  wife  before  marriage. 

35.  Countz  v.  Markling,  30  Ark.  17. 

36.  Simmons  v.  Thomas,  43  Miss.  31, 
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5  Am.  Eep.  470;  Bennett  v.  Bennett, 
37  W.  Va.  396,  16  S.  E.  638,  38  Am. 
St.  Eep.  47. 

"It  is  undoubtedly  the  law  in  Penn- 
sylvania," said  the  court  in  Kennedy 
v.  Knight,  174  Pa.  408,  34  Atl.  585, 
"that  a  husband  may  confess  judgment 
to  his  wife,  for  an  honest  claim,  and 
that  she  may  issue  execution  thereon 
and  levy  upon  his  personal  or  real 
estate.  But  this  doctrine  has  been  of 
slow  growth  and  is  an  illustration  of 
the  gradual  settlement  of  a  principle 
by  judicial  construction."  This  case 
reviews  the  authorities  establishing  the 
doctrine  in  that  state,  among  them  the 
following:  Lahr's  Appeal,  90  Pa.  507; 
Eose  v.  Latshaw,  90  Pa.  238;  Williams' 
Appeal,  47  Pa.  307;  Kinkade  v.  Cun- 
ningham, 22  W.  N.  C.  459. 
-  This  doctrine  is  upheld  notwith- 
standing the  statutory  provision  that 
the  wife  cannot  sue  her  husband  except 
in  certain  cases,  it  being  held  that  the 
prohibition  of  the  statute  has  regard 
to  adverse  proceedings  where  the  party 
is  brought  into  court  by  legal  process 
to  answer,  that  a  voluntary,  confessed 
judgment  is  not  adverse,  and  therefore 
not  within  the  prohibition.  Harwood  ». 
Harwood,  235  Pa.  532,  84  Atl.  426. 

37.  See  the  following  cases:  Mich. 
Benson  v.  Morgan,  50  Mich.  77,  14  N. 
W.  705;  Osborn  v.  Osborn,  36  Mich. 
48;  Moore  v.  Poote,  34  Mich.  443.  N.  Y. 
Adams  v.  Curtis,  4  Lans.  164.  S.  O 
Youmans  V.  Youmans,  94  S.  C.  88,  77 
S    !E    755 

'  See  also  Bennett  v.  Winfield,  4  Heisk. 
(Tenn.)   440. 

Thus  she  has  been  permitted  to  sue 
such  a  firm  for  money  loaned,  to  her 
husband  for  its  use  (Walker's  Assignees 
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§.  In  Equity.  —  Equity  has  always  recognized  to  a  certain  extent 
the  individuality  of  the  husband  and  the  wife,  and  has  therefore  al- 
ways entertained  suits  by  the  one  against  the  other38  pertaining  to  their 


v.  Walker  [Ky.],  114  S.'W.  338;  Devin 
v.  Devin  &  McKelvey,  17  How.  Pr. 
[N.  Y.]  514),  and  for  services  ren- 
dered to  the  firm,  the  same  being  her 
separate  property.  Benson  v.  Morgan, 
50  Mich.  77,  14  N".  W.  705;  Adams  v. 
Curtis,  4  Lans.  (N.  Y.)  164.  Compare 
Edwards  v.  Stevens,  3  Allen  (Mass.) 
315. 
,In  Pennsylvania,  since  the  wife  can- 
not as  a  rule  sue  the  husband  except 
in  certain  cases,  it  has  been  held  in  one 
case  that  she  cannot  sue  a  firm  of 
which  her  husband  is  a  part.  Kutz's 
Appeal,  40  Pa.  90.  Pursuant  to  the 
theory,  however,  that  she  may  take  a 
judgment  by  confession  against  the  hus- 
band, it  has  been  held  that  she  may, 
with  the  consent  of  her  husband,  main- 
tain an  action  against  a  firm  of  which 
he  is  a  member,  upon  a  lease  by  that 
firm  of  her  separate  real  estate.  Freiler 
v.  Kear,  133  Pa.  40,  19  Atl.  310;  Freiler 
v.  Kear,  126  Pa.  470,  17  Atl.  668,  906, 
3  L.  E,  A.  839. 

38.  See  the  following  eases:  TT.  S. 
Barber  v.  Barber,  21  How.  582,  16  L. 
ed.  226;  In  re  Hoffman,  199  Fed.  448; 
In  re  Hill,  190  Fed.  390.  Ark.— Lawler 
*.  Lawler,  107  Ark.  70,  153  S.  W.  1113. 
Ga.— Wade  v.  Powell,  20  Ga.  645.  la. 
Rice  v.  Grozier,  139  Iowa  629,  117 
N.  W.  984,  130  Am.  St.  Eep.  340.  Me. 
Perkins  v.  Blethen,  107  Me.  443,  78  Atl. 
574,  31  L.  E.  A.  (N.  S.)  1148;  Lane 
fl.  Lane,  76  Me.  521.  Mass. — Pitcher 
v.  Griffiths,  216  Mass.  174,  103  N.  E, 
471;  Frankel  v.  Prankel,  173  Mass.  214, 
53  N.  E.  398,  73  Am.  St.  Eep.  266; 
Lombard  v.  Morse,  155  Mass.  136,  29  N. 
E.  205,  14  L.  E.  A.  273.  Mich.— Ean- 
dall  v.  Kandall,  37  Mich.  563;  Markham 
*>.  Markham,  4  Mich.  305.  Miss. — Pen- 
nington v.  Acker,  30  Miss.  161.  Mo. 
Abramsky  v.  Abramsky,  168  S.  W.  1178; 
Woodward  v.  Woodward,  148  Mo.  241, 
49  S.  W.  1001;  Eeed  v.  Painter,  145  Mo. 
341,  46  S.  W.  1089;  "Walter  v.  Walter, 
*8  Mo.  140.  N.  J.— Bishop  v.  Bour- 
geois, 58  M.  J.  Eq.  417,  43  Atl.  655; 
Garwood  v.  Garwood,  56  N.  J.  Eq.  265, 
7  Atl.  954;  Wood  v.  Chetwood,  44  N. 
i;.Eq.  64, 14  Atl.  21.  N.  Y.— Higgins  v. 
Wiggins,  14  Abb.  K.  C.  13;  Devin  v. 
Uevra  &  McKelvey,  17  How.  Pr.  514. 


N.  C.— Ward  v.  Ward,  17  N.  C.  553. 
Pa.— Ireland  v.  Ireland,  244  Pa.  489,  90 
Atl.  911;  Heckman  v.  Heckman,  215  Pa. 
334,  64  Atl.  425,  114  Am.  St.  Eep.  953; 
MeKendry  v.  McKendry,  131  Pa.  24,  18 
Atl.  1078,  6  L.  E.  A.  506;  Hutton  v. 
Hutton's  Admr.,  3  Pa.  100.  S.  C— Lind- 
say v.  Lindsay,  Eich.  Eq.  Cas.  439.  Tenn. 
Bennett  v.  Winfield,  4  Heisk.  440;  Can- 
trell  v.  Davidson  County,  3  Tenn.  Ch. 
426.  Vt.— Barron  v.  Barron,  24  Vt.  375; 
Porter  v.  Bank  of  Eutland,  19  Vt.  410. 

It  is  thoroughly  settled  in  England 
that  the  husband  and  wife  may  sue 
each  other  in  equity,  in  cases  concern- 
ing separate  property.  1  Fonblanque'a 
Eq.  c.  2,  §6,  notes  (p) ;  Mitf  ord  Ch.  PI. 
(6th  Am.  ed.)  29,  note;  Calvert  on  Par- 
ties (2d  ed.)  408,  416;  1  Dan.  Ch.  Pr. 
(5th  ed.)  179;  Earl  v.  Ferris,  19  Beav. 
67,  52  Eng.  Eeprint  273;  Wake  v.  Par- 
ker, 2  Keen  59,  48  Eng.  Eeprint  551; 
Davis  v.  Prout,  7  Beav.  288,  49  Eng.  Ee- 
print 1076;  Brooke  v.  Brooke,  27  L.  J. 
(Ch.),  639;  Ainslie  v.  Medlicott,  13  Ves. 
266,  33  Eng.  Eeprint  294;  Warner  v. 
Warner,  Dick.  90,  21  Eng.  Eeprint  202; 
Brooks  v.  Brooks,  Finch  24. 

"Suits  between  husband  and  wife  in 
respect  to  her  separate  estate,  or  mat- 
ters growing  out  of  ante-nuptial  or  post- 
nuptial contracts  in  marriage  settle- 
ments or  property  held  in  trust  for  the 
wife's  benefit  form  a  well-established 
head  of  equity  jurisdiction."  Frankel 
v.  Frankel,  173  Mass.  214,  53  N.  E.  398, 
73  Am.  St.  Eep.  266. 

In  Higgins  v.  Higgins,  14  Abb.  N.  O. 
(N.  Y.)  13,  the  court  said:  "At  law, 
he  (husband)  would  be  without  a  rem- 
edy because  of  his  inability  to  main- 
tain an  action  against  his  wife,  but  it 
is  one  of  the  fundamental  principles  of 
courts  of  equity  to  extend  their  juris- 
diction and  powers  of  relief  to  cases  in 
which  the  party  has  no  legal  remedy, 
or  where  they  may  be  inadequate,  and 
a  right  to  substantial  redress  appears  to 
be  supported  by  the  circumstances  of 
the  case.  And  within  this  principle  it 
has  been  held  that  an  action  for  equit- 
able relief  may  be  maintained  by  a  hus- 
band against  his  wife." 

Equity  in  this  respect  follows  the 
doctrine  of  the  civil  rather  than  the 
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separate  property  or  contracts  concerning  it,    without    express    au- 
thority given  by  statute.39 

Thus  equity  has  granted  to  one  spouse  relief  against  the  other's 
fraud,40  compelled  the  specific  performance  of  agreements  made  be- 
tween them,41  enjoined  the  disposition  by  the  husband  of  the  wife's 
property,42  entertained  suits  between  them  for  partition,43  and  fur- 


common  law.    In  re  Hoffman,  199  Fed. 

448. 

39.  Markham  v.  Markham,  4  Mich. 
305. 

Effect  of  Statutes  Changing  Eight  of 
Action  at  Law. — The  right  of  the  wife 
to  sue  the  husband  in  equity  to  protect 
her  separate  property  is  not  taken,  away 
by  statutes  giving  her  a  right  to  sue  at 
law.  (Woodward  v.  Woodward,  148  Mo. 
241,  49  S.  W.  1001."  And  see  Bridges  v. 
McKenna,  14  Md.  258) ;  nor  does  a  stat- 
ute giving  the  wife  the  right  to  sue  and 
be  sued  at  law  as  if  she  were  a  feme 
sole,  but  providing  that  it  shall  not  be 
construed  to  authorize  suits  between 
her  and  her  husband,  forbid  a  suit  in 
equity  between  them.  Frankel  v. 
Frankel,  173  Mass.  214,  53  N.  E.  398,  73 
Am.  St.  Eep.  266.  But  where  the  stat- 
ute does  more  than  give  a  new  remedy, 
and  changes  the  entire  rights  of  the 
parties,  removes  the  disability  of  mar- 
riage and  creates  the  wife  a  feme  sole 
for  the  purpose  of  acquiring,  managing 
and  disposing  of  property;  of  contract- 
ing and  being  contracted  with;  confers 
upon  her  the  legal  title  to  her  property, 
recognizes  her  separate  existence,  and 
gives  her  a  legal  standing  in  the  courts 
of  law,  which  she  did  not  before  possess, 
these  new  rights  must  be  enforced  in 
a  court  of  law,  the  same  as  if  she  were 
a  feme  sole,  and  an  action  in  equity 
will  not  lie.  Larison  v.  Larison,  9  111. 
App.  27. 

40.  See  the  following  cases:  Colo. 
Meldrum  v.  Meldrum,  15  Colo.  478,  24 
Pac.  1083.  111.— Stone  v.  Wood,  85  111. 
603.  Ind  — Basye  v.  Basye,  152  Ind.'  172, 
52  N".  E.  797.  Mass.— -Frankel  v. 
Prankel,  173  Mass.  214,  53  N.  E.  398, 
73  Am.  St.  Eep.  266;  Lombard  v.  Morse, 
155  Mass.  136,  29  N.  E.  205,  14  L.  B.  A. 
273.  Mo.— Eeed  v.  Painter,  145  Mo.  341, 
46  S.  W.  1089.  Pa.— Heckman  v.  Heck- 
man,  215  Pa.  203,  64  Atl.  425,  114  Am. 
St.  Eep.  953. 

Equity  will  cancel  a  deed  fraudulent- 
ly obtained  from  wife  by  husband.  Hol- 
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land  v.  Eiggs,  53  Tex.  Civ.  App.  367, 
116  S.  W.  167. 

41.  HI. — Wormley  v.  Wormley,  98  HI. 
544.  Ky.— Niles  v.  Mies,  143  Ky.  94, 
136  S.  W.  127.  N.  Y.— Livingston  *. 
Livingston,  2  Johns.  Ch.  537.  Vt.— Kit- 
tredge  v.  Kittredge,  79  Vt.  337,  65  Atl. 
89. 

' '  Equity  is  the  proper  forum  in  which 
to  enforce  contracts,  between  husband 
and  wife."  Mockridge  v.  Mockridge, 
62  N.  J.  Eq.  570,  50  Atl.  182;  Bishop 
v.  Bourgeois,  58  ST.  J.  Eq.  417,  43  Atl. 
655;  Buttlar  v.  Buttlar  (N.  J.  Eq.),  38 
Atl.  300. 

42.  Ga. — Lemon  v.  Lemon,  141  Ga. 
448,  81  S.  E.  118.  Mo.— Woodward  V. 
Wdodward,  148  Mo.  241,  49  S.  W.  1001, 
N.  J.— Black  v.  Black,  26  N.  J.  Eq.  295. 

It  has  long  been  established  in  Penn- 
sylvania that  a  married  woman  may  sue 
her  husband  in  equity  to  restrain  him 
from  unlawfully  depriving  her  of  the 
use  and  enjoyment  of  her  separate  es- 
tate, and  this  notwithstanding  the  pro- 
visions of  a  statute  providing  that  "she 
may  not  sue  her  husbandj  except  in  a 
proceeding  for  divoree,  or  in  a  proceed- 
ing to  protect  or  recover  her  separate 
property  whensoever  he  may  have  de- 
serted or  separated  himself  from  her 
without  sufficient  cause,  or  may  have 
neglected  or  refused  to  support  her." 
Ireland  v.  Ireland,  244  Pa.  489,  90  Atl. 
911,  wherein  wife  was  compelled  to 
leave  husband  through  ill-treatment  on 
his  part.  And  see  Heckman  v.  Heck- 
man, 215  Pa.  203,  64  Atl.  425,  114  Am. 
St.  Eep.  953,  holding  that  the  prohibi- 
tion of  the  statute  is  applicable  only  to 
an  action  at  law. 

Compare  Eheinhold  v.  Eheinhold,  7  Fa. 
Dist.  565,  wherein  bill  was  brought  by 
wife  while  living  with  her  husband  for 
the  recovery  of  her  separate  property, 
and  the  statute  was  invoked  to  defeat 

43.  Moore  v.  Moore,  47  N.  T.  467, 
7  Am.  Eep.  466  (suit  by  wife  for  parti- 
tion of  property  held  by  herself  and 
husband  as  tenants  in  common) ;  wurz 
v.  Wnirz,  27  Abb.  N.  C.  58,  15  N.  J. 
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nished  relief  in  various  other  cases  where  property  rights  were  to  be 
protected.44 

But  even  in  equity  the  marital,  identity  is  preserved  to  the  extent  of 
preventing  suits  upon  mere  personal  promises  unconnected  with  prop- 
erty rights,45  or  for  personal  injury  done  by  either  spouse  to  the  other.18 

B.  Between  Assignee  op  One  and  the  Other  Spouse.  —  The  tech- 
nical objection  which  existed  at  common  law  to  suits  between  husband 
and  wife  does  not  operate  to  defeat  actions  between  the  assignee  of  one 
of  them  and  the  other,  according  to  some  authorities.47  There  are  au- 
thorities to  the  contrary  on  this  proposition,  however.48 


Supp.  720  (action  by  husband  for  parti- 
tion of  property  held  by  them  as  joint 
tenants). 

44.  See  the  following  eases:  Ala. 
Bryan  v.  Bryan,  35  Ala.  290;  Whitman 
v.  Abernathy,  33  Ala.  154  (suits  by 
wife  to  have  her  husband  removed  from 
trusteeship  of  her  estate  and  account- 
ing), Del. — Jones  v.  Cannon,  8  Houst. 
1,  31  Atl.  521,  bill  to  compel  husband 
to  pay  money  to  wife  which  belonged 
to  her  in  her  sole  right.  Fla. — Wood 
v.  Wood,  56  Fla.  882,  47  So.  560,  en- 
forcement of  duty  of  maintenance  from 
husband  to  wife.  la. — Davison  v.  Smith, 
20  Iowa  466,  husband  may  sue  wife  in 
equity  for  money  of  his  converted  by 
her  to  her  own  use.  Ky. — Hardin  v. 
Gerard,  10  Bush.  259,  bill  for  cancella- 
tion of  contract.  Md.- — Wiles  v.  Wiles, 
3  Md.  1, 8,  56  Am.  Dec.  733.  Mo.— Sack- 
man  v.  Saekman,  143  Mo.  576,  45  S.  W 
264.  N.  Y.— Fry  v.  Fry,  7  Paige  Ch.  461 
(suit  to  set  aside  conveyances  of  wife 
to  husband  made  in  ignorance  of  her 
rights);  Holmes  v.  Holmes,  4  Barb.  295; 
Carter  v.  Carter,  1  Paige  Ch.  463  (to 
obtain  an  equitable  allowance  out  of 
that  part  of  the  husband's  property 
which  was  derived  through  the  wife) ; 
Higgins  v.  Higgins,  14  Abb.  N".  C.  13 
(suit  by  husband  against  wife  to  have 
trust  declared).  Term. — MeCampbell  v. 
McCampbell,  2  Lea  661,  31  Am.  Eep. 
623. 

•  Wife  may  sue  her  husband  to  recover 
from  him,  as  administrator,' her  distribu- 
tive share  of  an  estate  over  which  he 
has  been  appointed.  Abrahim's  Es- 
tate, 3  Pa.  Co.  Ct.  379. 

Enforce  Payment  of  Promissory 
Note.— In  Thorns  v.  Thorns,  45  Miss. 
263,  the  facts  were  that  a  note  was 
given  by  a  husband  to  his  wife  for  sep- 
arate property  loaned  to  him  by  her. 
»  was  held  that  the  wife  became  a 


creditor  in  such  case,  and  might  have 
maintained  a  proceeding  in  equity  to 
collect  such  loan.  Not  doing  so,  it  was 
discharged  by  a  decree  in  bankruptcy. 
And  in  Franklin  Sav.  Bank  v.  Greene, 
14  E.  I.  1,  51  Am.  Eep.  336,  it  was  held 
that  the  wife  may-  acquire  by  purchase 
or  gift  from  a  third  person  the  note  of 
her  husband,  and  enforce  payment 
thereof  in  equity. 

45.  See  1  Pomeroy's  Eq.  Jur.  §99; 
Lombard  v.  Morse,  155  Mass.  136,  29 
N.  E.  205,  14  L.  E.  A.  273. 

46.  Phillips  V.  Barnet,  L.  E.,  1  Q.  B. 
Div.  436. 

47.  D.  C. — Bronson  v.  Brady,  28  App. 
Cas.  250.  Mass.— Crosby  v.  Clem,  209 
Mass.  193,  95  N.  E.  297..  N.  H.— Euss 
v.  George,  45  N.  H.  467.  Vt. — Spencer 
v.  Stockwell,  76  Vt.  176,  56  Atl.  661, 
which  was  a  suit  on  a  note  given  the 
wife  prior  to  coverture  and  after  cover- 
ture indorsed  by  her  to  a  third  person 
for  collection  only.  The  court  said  in 
this  case:  "It  is  further  contended 
that,  as  the  wife  could  not  sue  her  hus- 
band upon  the  note,  she  could  not  give 
the  plaintiff  authority  for  that  purpose. 
It  is  a  sufficient  answer  to  this  claim 
that  the  wife  retained  every  right  in 
respect  to  the  note  after  her  marriage 
that  she  possessed  before,  except  the 
right  to  sue  her  husband  upon  it.  She 
could  sell  the  note  absolutely,  or  trans- 
fer it  for  collection,  as  well  after  as  be- 
fore her  marriage.  The  statute  places 
no  inhibition  upon  this  act;  on  the  con- 
trary, it  gives  her  the  same  authority 
to  deal  with  the  note  as  if  she  were 
unmarried.  She  did  not  confer  author- 
ity upon  the  plaintiff  to  sue  the  defend- 
ant; that  authority  was  incident  to  the 
plaintiff's  legal  title  to  the  note,  al- 
though the  equitable  interest  remained 
in  the  wife." 

48.  Perkens  v.  Blethen,  107  Me.  443, 
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C.  By  Either  Husband  ok  "Wipe  or  Roth  Against  Thikd  Parties. 
1.  On  Contracts  of  Wife.  —  a.  Antenuptial  Contracts  of  Wife.— 
By  reason  of  the  fact  that  the  cause  of  action  arising  under  an  ante- 
nuptial contract  will  survive  to  the  wife  upon  her  husband's  death,49 
the  husband  and  wife  may  jointly  sue  upon  an  antenuptial  contract.60 

b.  Postnuptial  Contracts.  —  By  reason  of  the  legal  identity  of  hus1- 
band  and  wife  during  marriage,  at  common  law  a  married  woman  could 
not  sue  alone  upon  contracts  made  by  her  during  the  marriage,  she 
being  required  to  join  her  husband  as  a  party  plaintiff,51  unless  the 


78  Atl.  574,  31  L.  E.  A.  (N.  S.)  1148, 
holding  a  husband's  immunity  from  a 
suit  at  law  on  a  claim  by  his  wife  dur- 
ing the  marriage  cannot  be  avoided  by 
her  assignment  of  the  claim  to  a  third 
person.  See  also  Muller  v.  Witte,  78 
Conn.  495,  62  Atl.  756  (wherein  court 
held  assignment  bad  as  being 
without  consideration,  but  the  court  in- 
dicated that  assignee  of  wife  could  not 
maintain  the  action) ;  Copp  v.  O'opp,  103 
Me.  51,  68  Atl.  458  (where  the  action 
was  brought  in  the  name  of  the  wife 
for  the  benefit  of  the  assignee  and  it 
was  held  that  no  judgment  could  be 
rendered  against  the  husband). 

Under  the  Married  Women's  Prop- 
erty Acts  of  Nova  Scotia,  a  promissory 
note  indorsed  to  the  maker's  wife  can 
be  sued  on  by  the  latter  against  her 
husband.  Michaels  v.  Michaels,  30  Can. 
Sup.  Ct.  547. 

49.  Ala. — Morris  v.  Booth,  8  Ala. 
907.  Ky.— Tillett  v.  Com.,  9  B.  Mon. 
438.  Mass.— Clapp  v.  Stoughton,  10 
Pick.  463.  Eng.— Dunstan  v.  Burweld,  1 
Wils.  C.  P.  224. 

50.  Ala. — Morris  v.  Booth,  8  Ala. 
907.  Ind. — Crawford  v.  Thompson,  91 
Ind.  266,  46  Am.  Rep.  598;  Shore  v. 
Taylor,  46  Ind.  345.  la. — Beuneeker  v. 
Scott,  4  G.  Gr.  185.  Ky. — Beaumont  V. 
Miller,  1  Mete.  68.  Me. — Hamlin  v. 
Bridge,  24  Me.  145.  Miss. — Travis  v. 
Willis,  55  Miss.  '557;  Cannon  v.  Grant- 
ham, 45  Miss.  88.  Mo. — Walker's 
Admr.  v.  Deaver,  79  Mo.  664;  Todd  v. 
Works,  51  Mo.  App.  267;  Wisdom  «. 
Newberry,  30  Mo.  App.  241 ;  Gruen  v. 
Bamberger,  11  Mo.  App.  261.  N.  J. 
Bond  v.  Baldwin,  1  N.  J.  L.  216.  TS.  Y. 
Lennox  v.  Eldred,  65  Barb.  410;  Gage 
v.  Reed,  15  Johns.  403;  Angel  v.  Felton, 
8  Johns.  149;  Morse  v.  Earl  &  Jackson, 
13  Wend.  271.  Pa.— Williams  v.  Cow- 
ard, 1  Grant  Cas.  21.  S.  C— Clark  v. 
King,  1  Eice  178.    Term. — Sheppard  v. 
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Kindle,  3  Humph.  80.  Vt.— Cole  v. 
Seeley,  25  Vt.  220,  60  Am.  Dec.  258. 
Va. — Hareum's  Admr.  v.  Hudnall,  14 
Gratt.  369,  379;  Yerby  v.  Lynch,  3  Gratt. 
460;  May  v.  Boisseau,  12  Leigh.  512. 
W.  Va. — Robinson  v.  Woodford,  37  W. 
Va.  377,  16  S.  E.  602.  Wis.— Platner  v. 
Patchin,  19  Wis.  333;  Norval  v.  Rice,  2 
Wis.  22.  Wyo. — Granger  v.  Lewis  Bros., 
2  Wyo.  231.  Eng.— Caudell  v.  Shaw,  4 
T.  R.  361,  100  Eng.  Reprint  1065; 
Wright  v.  Rutter,  2  Ves.  Jr.  673,  30 
Eng.  Reprint  835. 
•  A  married  woman  and  her  second 
husband  may  join  in  an  action  on  a 
contract  given  to  her  and  her  first  husi 
band.  Hoy  v.  Rogers,  4  Mon.  (Ky.)  225. 
51.  Conn. — Cornwall  v.  Hoyt,  7  Conn. 
420.  Me.— Spiller  v.  Close,  110  Me. 
302,  86  Atl.  173,  1914  C  Ann.  Cas.  1079. 
Mass.— Sutton  v.  Warren,  10  Mete.  451. 
N.  J.— Steward  v.  Chance,  3  N.  J.  L.  827. 
N.  Y. — Ctolius  v.  Roqualina,  3  Abb.  Pr. 
114.  Pa.— Hertzog  v.  Hertzog,  29  Pa. 
465.  Va.— Haxall's  Exrs.  v.  Shippen,  10 
Leigh,  536.  34  Am.  Dee.  745,  insurance 
policy.  Eng. — Philliskirk  v.  Pluckwell, 
2  Maule  &  S.  393,  105  Eng.  Reprint  427; 
Buckley  v.  Collier,  1  Salk.  114,  91  Eng. 
Reprint  105. 

Rule  in  Civil  Law.— In  the  civil  law 
the  husband  and  wife  were  considered 
as  two  distinct  persons  and  might  have 
separate  estates,  contracts,  debts_  and 
injuries,  and  therefore  in  the  ecclesiasti- 
cal courts  a  woman  could  sue  and  be 
sued  without  her  husband.  Jefferson  B. 
Bk.  v.  Skelley,  1  Black  (U.  S.)  444,  17 
L.  ed.'l78. 

In  the  absence  of  controlling  statutes 
or  rules  of  court  an  adult  married 
woman  sues  by  next  friend  when  prop- 
erty or  personal  rights  are  involved; 
and  the  next  friend  may  properly  be 
the  husband  when  the  suit  is  against 
third  parties.  Wood  V.  Wood,  56  J!  la. 
882,  47  So.  560.      , 
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husband  was  an  alien  who  had  always  resided  abroad,52  or  was  re- 
garded as  civilly  dead,53  or  the  parties  were  divorced.54  The  husband, 
however,  could  sue  alone  upon  such  contracts  in  his  own  name.55 

The  criterion  to  determine  whether  the  wife  might  join  in  the  action 
is  whether  the  right  of  action  would  survive  to  the  wife  upon  the  death 
of  her  husband  during  her  lifetime.56  In  most  of  the  states,  however, 
this  common-law  rule  has  been  greatly  modified  in  modern  times,  and 
the  right  conferred  upon  the  wife  by  legislation  to  prosecute  and  de- 
fend suits  at  law  or  in  equity  in  her  own  name,  without  the  joinder 
of  her  husband  in  certain  classes  of  suits  and  for  certain  specified  pur- 
poses,57 and  in  fact,  in  many  states  she  may  now  sue  in  all  eases  to 
the  same  extent  as  if  she  were  unmarried,58  and  in  some  it  is  provided 
that  in  all  actions,  suits  and  proceedings,  whether  at  law  or  in  equity 
by  a  married  woman  she  shall  sue  alone.59 


52.  Spiller  v.  Close,  110  Me.  302,  86 
Atl.  173,  1914  C  Ann.  Cas.  1079.  See 
generally  the  title  "Aliens." 

53.  Spiller  v.  Close,  110  Me.  302,  86 
Atl.  173,  1914  C  Ann.  Cas.  1079. 

54.  Derry  v.  Duchess  of  Mazarine,  1 
La.  Eaym.  147,  91  Eng.  Reprint  995. 

Divorce  a  mensa  et  thora  was  not 
sufficient  (Lewis  v.  Lee,  3  B.  &  C.  294, 
107  Eng.  Eeprint  742),  although  the 
'  contrary  view  has  been  taken  in  this 
country.  Pierce  v.  Burnham,  4  Mete. 
(Mass.)  303;  Dean  v.  Richmond,  5  Pick. 
(Mass.)  461. 

Rule  Where  Husband  Had  Deserted 
the  Wife.— The  fact  that  the  husband 
had  deserted  the  wife  would  not  by  the 
strict  rule  of  the  common  law  entitle 
her  to  sue  as  a  feme  sole.  Boggett  v. 
Frier,  11  East  301,  103  Eng.  Reprint 
1020.  '  S 

A  more  liberal  rule  prevailed  in  many 
of  our  states,  giving  the  wife  the  right 
to  sue  alone  where  the  desertion  had 
been  absolute.  Cornwall  v.  Hoyt,  7  Conn. 
420;  Gregory  v.  Paul,  15  Mass.  31;  Ab- 
bot v.  Bayley,  6  Piek.  (Mass.)   89. 

55.  Mass.^Sutton  v.  Warren,  10 
Mete.  451.  N.  J.— Steward  v.  Chance, 
3  N.  J.  L.  827.  N.  Y— Crolius  v.  Ro- 
qualina,  3  Abb.  Pr.  114.  Pa.— Hertzog 
».  Hertzog,  29  Pa.  465;  Williams  v.  Cow- 
ard, 2  Phila.  70.  Va.— Harcum's  Admr. 
«■  Hudnall,  14  Gratt.  369;  Yerby  v. 
Lynch,  3  Gratt.  460;  May  v.  Boisseau, 
«  Leigh.  512;  Perkins  v.  Clements,  1 
Pat.  &  H.  141. 

56.  Harcum's  Admr.  v.  Hudnall,  14 
Gratt.  (Va.)  369. 

57.  Spiller  v.  'Close,  110  Me.  302,  86 
Atl.  173,  1914  C  Ann.  Cas.  1079;  Lyneh- 


I  burg  Cotton  Mills  v.  Rives,  112  Va.  137, 
70  S.  E.  542. 

Statutes  giving  "any  person"  a  right 
to  sue  the  winner  for  money  lost  by 
gambling  if  the  loser  does  not  do  so 
within  a  specified  time  does  not  remove 
the  common  law  disabilities  of  a  mar- 
ried woman  so  as  to  enable  her  to  sue 
for  money  lost  by  her  husband  at  gam- 
bling. Spiller  v.  Close,  110  Me.  302,  86 
Atl.   173,   1914  C  Ann.  Cas.   1079. 

58.  111.— Rev.  St.,  1909,  ch.  68,  §1. 
la.— Code  1S97,  §3477.  Kan.— Gen.  St., 
1909,  §4874;  Furrow  v.  Chapin,  13  Kan. 
107.  Ky.— St.,  1909,  §2128;  Deusch  v. 
Questa,  116  Ky.  474,  76  S.  W.  329.  Md. 
Pub.  Gen.  Laws,  art.  45,  §5.  Mass. 
Rev.  Laws,  1902,  ch.  153,  §6.  Minn. 
Rev.  Laws,  1905,  §4056.  Mo.— Rev.  St., 
1909,  §§8304,  1735;  Rice  Stix  &  Co.  v. 
Sally,  176  Mo.  107,  75  S.  W.  398;  Bar- 
ber Asphalt  Pav.  Co.  v.  Young,  94  Mo. 
App.  204,  68  S.  W.  107,  1115.  Mont. 
Rev.  Codes,  1907,  §3733.  IT.  J.— Comp. 
St.,  1910,  p.  3235.  N.  Y.— Code  Civ. 
Proc,  §450.  N.  D.— Rev.  Codes,  1905, 
§4079.  Okla.— Comp.  Laws,  1909,  §3655. . 
Ore. — Lord's  Laws,  §7050.  Pa. — Purd's 
Dig.,  Vol.  2,  p.  2461.  S.  D.— Comp. 
Laws,  1910,  §105.  Utah. — Comp.  Laws, 
1907,  §§1201,  2904.  Va.— Code  1904, 
§§2286a,  2288a.  Wash.— Rem.  &  Ball. 
Code,  §5920.  Wyo.— Comp.  St.,  1910, 
§§4314,  3910. 

59.  A  statutory  provision  which  de- 
clares that  the  wife  "must  sue  alone,  at 
law  or  in  equity  upon  all  contracts  made 
by  or  with  her,  or  for  the  recovery  of 
her  separate  property,"  applies  to  a 
bill  or  a  proceeding  in  equity  for  the 
dissolution  of  a  private  corporation,  in 
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Statutes,  however,  in  most  of  the  states  now  provide  that  a  married 
woman  may  sue  alone  without  the  joinder  of  her  husband  upon  all 
contracts  made  by  her,60  and  under  such  provisions  where  the  contract 
is  made  in  the  name  of  the  wife  alone,  the  husband  is  not  even  a  proper 
party  plaintiff  with  the  wife.01 

c.  Earnings  of  Wife.  —  Since,  at  common  law,  the  husband  by  rea- 
son of  the  marriage  was  entitled  to  the  wife's  services  and  earnings, 
either  the  husband  alone,62  or  the  husband  and  wife  jointly  could  sue 
to  recover  the  same,63  but  the  wife  could  not  sue  alone,  therefor,61  ex- 
cept where  the  husband  has  given  the  wife  the  benefit  of  her  earnings 
and  permitted  her  to  contract  with  his  consent  for  payment  of  the  com- 
pensation to  herself  personally.65 

Statutes,  however,  in  many  of  the  states  have  changed  the  common 
law  rule  and  the  wife  is  entitled  to  her  earnings,  and  in  these  states 
she  may  sue  alone  upon  contracts  made  by  her  for  her  personal  serv- 
ices.66    These  statutes  are  merely  permissible  and  she  may  elect  to 


which  she  is  one  of  the  petitioning 
stockholders.  "Wolfe  v.  Underwood,  91 
Ala.  523,  8  So.  774. 

60.  Stampoffski  v.  Hooper,  75  HI. 
241;  Stanley  v.  Whitlow,  181  Mo.  App. 
461,  168  S.  W.  840. 

61.  Stampoffski  v.  Hooper,  75  111. 
241;  Hayner  v.  Smith,  63  111.  430,  14 
Am.  Rep.  124. 

62.  HI. — McDavid  v.  Adams,  77  HI. 
155.  Ind. — Knippenberg  v.  Morris,  80 
Ind.  540.  la. — Miller  v.  Dickinson  Go., 
68  Iowa  102,  26  N.  W.  31.  Me.— Gould 
v.  Carlton,  55  Me.  511;  Prescott  v. 
Brown,  23  Me.  305,  39  Am.  Dee.  623. 
Mass. — Russell  v.  Brooks,  7  Pick.  65. 
BT.  Y— Birkbeck  v.  Aekroyd,  74  1ST.  Y. 
356,  30  Am.  Rep.  304;  Carpenter  v.  Wel- 
ler,  15  Hun  134.  Vt.—  Goodale  v.  Frost's 
Admr.,  59  Vt.  491,  8  Atl.  280. 

63.  Candy  v.  Smith,  6  Mackey  (D. 
C.)  303.     ' 

64.  Murphy  v.  Bunt,  2  U.  C.  Q.  B. 
284. 

65.  G-a. — Meriwether  v.  Smith,  44 
Ga.  541.  Ind. — Powers  v.  Fletcher,  84 
Ind.  154.  Mich. — Barnes  v.  Moore's 
Est.,  86  Mich.  585,  49  N.  W.  585;  Mason 
v.  Dunbar,  43  Mich.  407,  5  N.  W.  432, 
38  Am.  Rep.  201.  N.  Y. — In  re  Dailey's 
Est.,  43  Misc.  552,  89  N".  Y.  Supp.  538. 
Pa.— Spier's  Appeal,  26  Pa.  233. 

66.  Colo.— Allen  t>.  Eldridge,  1  Colo. 
287.  Del. — Vincent  v.  Ireland,  2  Penne. 
580,  49  Atl.  172.  Ky.— Nunn  v.  Beau- 
champ,  13  Ky.  L.  Rep.  93;  Cavanaugh 
v.  Cochran,  11  Ky.  L.  Rep.  855.  Me. 
Tunks  v.  Groves,  57  Me.  586.  Mass. 
Fowle  v.  Tidd,  15  Gray  94.  Mo.— Lillard 
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*.  Wilson,  178  Mo.  145,  77  S.  W.  74. 
N.  Y— Birkbeck  v.  Ackroyd,  74  N.  Y. 
356,  30  Am.  Rep.  304;  Stokes  v.  Pease, 
79  Hun  304,  29  N.  Y.  Supp.  430;  Pur- 
sell  v.  Fry,  19  Hun  595. 

A  married  woman  may  maintain  an 
action  to  recover  for  her  labor  or  serv- 
ices under  contract  made  with  her 
therefor,  without  showing  that  she  car- 
ried on  business  on  her  own  account 
beyond  that  out  of  which  the  claim  in 
suit  arose.  Adams  v.  Curtis^  4  Lans. 
(N.  Y.)  164. 

An  aet  providing  that  the  compensa- 
tion of  a  married  woman  for  services 
and  labor  performed  by  her  shall  be 
free  from  the  debts  and  control  of  her 
husband,  makes  such  compensation  her 
separate  property,  to  recover  which  she 
may  sue  in  her  own  name.  And  while 
it  may  be  true  that  such  a  statute  does 
not  apply  to  the  earnings  and  profits 
of  the  wife  in  a  business  carried  on 
by  her,  yet,  where  the  wife  devotes 
her  own  labor  to  the  business,  she  has 
an  interest  in  it  under  the  statute,  and 
may  institute  an  action  in  her  own 
name  to  recover  the  value  of  her  wages. 
Thus,  where  a  married  woman  engaged 
in  the  business  of  keeping  a  boarding- 
house  and  livery-stable  brought  suit 
against  the  defendant  on  an  account  for 
board  for  himself  and  his  stock,  alleg- 
ing in  her  petition  that  the  contract 
was  made  with  her;  that  she  did  the 
work  of  carrying  on  the  business  with 
her  own  hands  and  at  her  expense  and 
that  the  supplies  were  paid  for  by  her 
out  of  her  own  means,  it  was  held  that 
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labor  on  her  own  account  and  thereby  entitle  her  to  her  own  earnings, 
but  in  the  absence  of  such  election  or  of  circumstances  showing  that 
she  intended  to  avail  herself  of  the  privilege  and  protection  conferred 
by  such  statutes  the  husband's  common-law  right  to  sue  for  her  earn- 
ings remains  unaffected.67 

Where  the  services  of  the  wife  are  procured  through  her  husband 
without  any  agreement  with  her  for  compensation  or  any  knowledge 
that  the  husband  does  not  claim  her  services  she  will  not  be  permitted 
to  maintain  an  action  for  their  value.08  Such  an  action  is  properly 
Drought  by  the  husband.69 

2.  On  Torts  of  Wife.  —  a.  Actions  for  Personal  Injuries  to  Wife.70 
(I.)  Pain  and  Suffering  of  Wife.  • —  By  reason  of  the  fact  that  the  meri- 
torious cause  of  action  is  in  the  wife  and  that  the  cause  of  action  sur- 
vives to  her  upon  the  death  of  the  husband,71  it  was  the  well  estab- 
lished doctrine  of  the  common  law  that  a  married  woman  could  not 
sue  alone  for  pain  and  suffering  arising  from  injuries  committed 
against  her  person,  the  husband  and  wife  being  required  to  sue  jointly.72 


the  husband  was  not  a  necessary  party. 
Nunn  v.  Beauchamp,  13  Ky.  L.  Rep.  93. 

67.  Porter  v.  Dunn,  131  N.  T.  314, 
30  N.  E.  122;  Birkbeck  v.  Ackroyd,  74 
N.  Y.  356,  30  Am.  Eep.  304. 

When  the  question  arises  as  to  the 
right  of  the  husband  to  recover  for  the 
labor  and  services  of  the  wife,  it  must 
be  determined  u-pon  the  facts  and  cir- 
cumstances of  the  case.  Birkbeck  v. 
Ackroyd,  74  N.  Y.  356,  30  Am.  Eep.  304. 

68.  Heral  v.  McCabe,  171  Mich.  530, 
137  N.  W.  237;  Stevenson  v.  Akarman, 
83  N.  J.  L.  458,  85  Atl.  166. 

In  New  Hampshire  the  wife  must  sue 
alone  for  her  earnings.  Cooper  v.  Al- 
ger, 51  N.  H.  172. 

69.  It  seems,  that  the  common-law 
right  of  a  husband  to  the  earnings  and 
services  of  his  wife,  when  not  received 
or  rendered  expressly  upon  her  sole  and 
separate  account,  is  not  affected  by  a 
statute  which  provides  that:  "A  mar- 
ried woman  may  contract  to  the  same 
extent,  with  like  effect  and  in  the  same 
form  as  if  unmarried,  and  she  and  her 
separate  estate  shall  be  liable  thereon, 
whether  such  contract  relates  to  her 
separate  business  or  estate  or  otherwise, 
and  in  no  case  shall  a  charge  upon  her 
separate  estate  be  necessary,"  and 
where  the  services  are  rendered  by  her 
while  living  with  her  husband,  under  a 
contract  made  by  him,  an  action  to  re- 
cover therefor  is  properly  brought  in 
mb  name.  Holeomb  r.  Harris,  166  N. 
Y.  257,  59  N.  E.  820. 


70.  See  generally  the  title,  "Injuries 
to  Persons  and.  Property." 

71.  TJ.  S.— Fink  v.  Campbell,  70  Fed. 
664,  17  C.  C.  A.  325.  Conn.— Fowler  v. 
Frisbie,  3  Conn.  320.  Ky. — Anderson  V. 
Anderson,  11  Bush  327.  W.  Va.— Nor- 
mile  v.  Wheeling  Tract.  Co.,  57  W.  Va. 
132,  49  S.  E.  1030,  68  L,.  E.  A.  901. 
Eng. — Newton  v.  Hatter,  2  L»d.  Eaym. 
1208,  92  Eng.  Eeprint  298. 

72.  Ala. — Barker  v.  Anniston  O.  &  O. 
St.  E.  Co.,  92  Ala.  314,  8  So.  466.  Ga. 
East  Tennessee  V.  &  Gr.  Co.  v.  Cox,  57 
Ga.  252.  Idaho. — Lindsey  v.  Oregon, 
etc.  E.  Co.,  13  Idaho  477,  90  Pac.  984, 
12  L.  E.  A.  (N.  S.)  184n.  Ind.— Rogers 
v.  Smith,  17  Ind.  323,  79  Am.  Dec.  483; 
Long  v.  Morrison,  14  Ind.  595,  77  Am. 
Dec.  72.  la. — MeKinney  v.  Western 
Stage  Co.,  4  Iowa  420.  Kan. — Towns- 
din  v.  Nutt,  19  Kan.  282.  Ky.— Ander- 
son v.  Anderson,  11  Bush  327.  Me. 
Loughlin  v.  Eaton,  54  Me.  156;  Star- 
bird  v.  Frankfort,  35  Me.  89;  Ballard 
v.  Eussell,  33  Me.  196,  54  Am.  Dec.  620; 
Sanford  v.  Augusta,  32  Me.  536.  Md. 
Treusch  v.  Kamke,  63  Md.  278.  N.  J. 
Davis  v.  Public  Service  Corp.,  77  N".  J. 
L.  275,  72  Atl.  82.  N.  C— Crump  v. 
McKay,  53  N.  C.  32.  Pa.— Clark  v. 
Koch,  9  Phila.  109.  Eng. — Horton  v. 
Byles,  1  Sid.  387,  82  Eng.  Eeprint  1173; 
Hyde  v.  Scyssor,  Cro.  Jac.  538,  79  Eng. 
Eeprint  462. 

Statutes  authorizing  the  husband  to 
sue  for  torts  to  the  wife  do  not  dis- 
pense with  the  necesity  of  the  wife 'a 
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She  could  not  sue  alone  during  the  marriage,73  unless  she  had  been 
deserted  by  her  husband.74  Her  disabilities  in  this  respect  have  been 
removed  in  most  jurisdictions  so  that  now  she  may  sue  alone  without 
the  joinder  of  her  husband  for  any  injuries  to  her  person.75 


joinder.    Bast  Term.,  etc.  R.  Co.  v.  Cox 
57  Ga.  252. 

73.  Ind. — Long  v.  Morrison,  14  Ind. 
595,  77  Am.  Dec.  72.  Ky. — Anderson  v. 
Anderson,  11  Bush  327.  Me. — Ballard 
v.  Russell,  33  Me.  196,  54  Am.  Dec.  620. 
Md.— Treusch  v.  Kamke,  63  Md.  278. 
Pa.— Clark  v.  Koch,  9  Phila.  109.  Tex. 
Bice  v.  Mexican  Nat.  R.  Co.,  8  Tex. 
Civ.  App.  130,  27  S.  W.  921.  W.  Va. 
Normile  v.  Wheeling  Tract.  Co.,  57  W. 
Va.  132,  49  S.  E.  1030,  68  L.  R.  A.  901. 
Can.— Hunter  v.  Ogden,  31  TJ.  C.  Q.  B. 
132. 

74.  Lammiman  v.  Detroit  Citizens' 
St.  R.  Co.,  112  Mich.  602,  71  N.  W.  153; 
Koch  v.  City  of  Williamspbrt,  195  Pa. 
488,  46  Atl.  67. 

75.  U.  S. — Seymour  v.  Chicago,  etc. 
R.  Co.,  3  Biss.  43,  21  Fed.  Cas.  No. 
12,685.  Ala. — Barker  v.  Anniston,  etc. 
Co.,  92  Ala.  314,  8  So.  466.  Ark.— Dig. 
Sts.,  §6017.  Cal. — Moody  v.  Southern 
Pac.  Co.,  167  Cal.  786,  141  Pae.  388. 
Colo.— Rev.  Sts.,  1908.  §4182;  Colorado 
Springs  &  I.  R.  Co.  v.  Nichols,  41  Colo. 
272,  92  Pac.  691,  20  L.  R.  A.  (N.  S.) 
215.  Del. — Hatton  v.  Wilmington  C.  R. 
Co.,  3  Penne.  159,  50  Atl.  633.  D.  C. 
Dodge  v.  Rush,  28  App.  Cas.  149;  Capital 
Traction  Co.  v.  Rockwell,  17  App.  Cas. 
369.  Ga. — Mayor  &  Council  of  Athens  v. 
Smith,  111  Ga.  870,  36  S.  13.  955;  Met- 
ropolitan St.  Ry.  Co.  v.  Johnson,  90  Ga. 
500,  16  S.  E.  49;  Atlanta  v.  Dorsey,  73 
Ga.  479.  111.— Chicago  &  N.  W.  Ry.  Co. 
v.  Button,  68  111.  409;  Chicago  v.  Speer, 
66  111.  154;  Martin  v.  Robson,  65  111.  129, 
16  Am.  Rep.  578;  Chicago  &  Milwaukee 
E.  R.  Co.  v.  Krempel,  116  111.  App.  253; 
Knights  Templar  &  Masons'  Life  Indem. 
Co.  v.  Gravett,  49  111.  App.  252.  Ind. 
Burns'  Ann.  Sts.,  §7868;  Ohio  &  Miss- 
issippi R.  Co.  v.  Cosby,  107  Ind.  32,  7 
N.  E.  373;  Rogers  v.  Smith,  17  Ind.  323, 
79  Am.  Rep.  483.  la. — Whitley  v.  Fow- 
ler Co.,  145  N.  W.  923;  McGovern  v. 
Inter  Urban  R.  Co.,  136  Iowa  13,  111  N. 
W.  412,  125  Am.  St.  Rep.  215,  13  L.  R. 
A.  (N.  S.)  476n;  Fleming  v.  Shenan- 
doah, 67  Iowa  505,  25  N.  W.  752,  56 
Am.  Rep.  354;  Tuttle  v.  Chicago  R.  Q. 
&  P.  R.  Co.,  42  Iowa  518.  Kan.— City 
of  Wyandotte  t.  Agan,  37  Kan.  528,  15 
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Pae.  529.  La. — Cartwright  v.  Puissigur ' 
125  La.  700,  51  So.  692;  Harkness  v. 
Louisiana,  etc.  R.  Co.,  110  La.  822)  34 
So.  791.  Mass.— Hey  v.  Prime,  197  Mass. 
474,  S4  N.  E.  141,  17  L.  R.  A/  (N.  S.) 
570;  Duffee  v.  Boston  Elevated  By.  Co 
191  Mass.  563,  77  N.  E.  1036.  Mich! 
Michigan  Cent.  R.  Co.  v.  Coleman,  28 
Mich.  440.  Minn.— Libaire  v.  Minneap- 
olis, etc.  R.  Co.,  113  Minn.  517,  130  $ 
W.  8.  Mo.— Elliott  v.  Kansas  City;  210 
Mo.  576,  109  S.  W.  627;  Thompson  v. 
Metropolitan  St.  R.  Co.,  135  Mo.  217, 
36'  S.  W.  625;  Hendricks  v.  St.  Louis 
Tran.  Co.,  124  Mo.  App.  157,  101  S.  W. 
675;  Cullar  v.  Missouri  K.  &  T.  E.  Co., 
84  Mo.  App.  340.  Neb.— Chadron  v. 
Glover,  43  Neb.  732,  62  N.  W.  62; 
Omaha  Horse  R.  Co.  v.  Doolittle,  7  Neb. 
481.  N.  H. — Plummer  v.  Ossipee,  59  N.  H. 
55.  N.  J.— Comp.  Sts.,  1910,  p.  3236; 
Sims  r.  Sims,  79  N.  J.  L.  577,  76  Atl. 
1063,  29  L.  R.  A.  (N.  S.)  842;  Davis  v. 
Public  Service  Corp.,  77  N.  J.  L.  275, 
72  Atl.  82;  Klein  v.  Jewett,  26  N.  J. 
Eq.  474.  N.  Y.— Code  Civ.  Proc,  §450; 
Bennett-*.  Bennett,  116  N.  Y.  584,  23  N. 
E.  17,  6  L.  R.  A.  553;  Ball  v.  Bullard,  52 
Barb.  141;  Weld  v.  New  York,  etc.  E 
Co.,  6S  Hun  249,  22  N.  Y.  Supp.  974; 
Campbell  v.  Perry,  56  Hun  639,  9  N.  Y. 
Supp.  330.  Ohio. — Cornell  v.  Durkee, 
7  Ohio  Dec.  580.  Okla.— Enid  City  Ey. 
Co.  v.  Reynolds,  34  Okla.  405,  126  Pae. 
193;  Long  v.  McWilliams,  11  Okla.  562, 
69  Pae.  882.  Va.— Norfolk  &  Western 
R.  Co.  v.  Dougherty,  92  Va.  372,  23  S.  E. 
777.  Wis.— St.  Supp.,  1906,  §2345;  Fife 
v.  City  of  Oshkosh,  89  Wis.  540,  62  N. 
W.  541;  McLimans  v.  City  of  Lancaster, 
63  Wis.  596,  23  N  W.  689;  Shanahan  v. 
City  of  Madison,  57  Wis;  276,  15  N.  W. 
154. 

In  Louisiana  under  the  law  as  it  now 
stands,  damages  resulting  from  personal 
injuries  to  the  wife  do  not  fall  into  the 
community  property,  but  inure  to  her 
separate  benefit,  and  the  action  foi 
their  recovery  should  be  brought  by  the 
wife,  with  the  usual  authorization  ct 
the  husband  or  court.  Martin  v.  Deren- 
becker,  116  La.  495,  40  So.  849. 

Retrospective  Operation.— But  all  ac- 
tions in  California  which  have  accrued 
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Such  statute  is  deemed  permissive  in  some  states,  merely  allowing 
the  wife  either  to  sue  alone  or  join  her  husband  at  her  election,76 
though  in  others  she  is  obliged  to  sue  alone.77 

Such  statutes  though  authorizing  a  married  woman  living  with  her 
husband  to  sue  alone  do  not  authorize  her  to  recover  for  expenses  in- 
cident to  the  injury,  unless  actually  paid  by  her,  or  she  has  bound  her- 
self to  do  so,78  or  she  is  living  separate  and  apart  from  him.79  Nor  do 
they  authorize  a  recovery  for  her  loss  of  time  in  the  absence  ofevi- 


prior  to  the  amendment  of  C.  C.  P.  §370 
in  1913  are  governed  by  the  old  law, 
that  the  husband  is  a  necessary  party. 
Moody  v.  Southern  Pacific  Co.,  167  Cal. 
786,  141  Pac.  388. 

Strict  Construction. — In  Wills  v. 
Jones,  13  App.  Cas.  (D.  C.)  482,  493, 
the  court  said:  "There  is  no  doubt  as 
to  the  general  rule  laid  down  by  Mr. 
Chitty  in  his  work  on  pleading,  that 
'when  an  injury  is  committed  to  the 
person  of  the  wife  during  coverture  by 
battery,  slander,  etc.,  the  wife  can  not 
sue  alone  in  any  case,  and  the  husband 
and  wife  must  join  in  the  aetion 
brought  for  the  personal  injury  or  suf- 
fering of  the  wife,  and  that  in  such 
case  the  declaration  ought  to  conclude 
to  their  damage,  and  not  to  the  dam- 
age of  the  husband  alone,  for  the  dam- 
ages will  survive  to  the  wife  if  the 
husband  dies  before  their  recovery; ' 
and  this  rule  remains  the  law,  even  in 
the  face  of  many  of  the  statutes,  known 
as  married  woman's  acts,  now  so  gen- 
eral in  all  the  states  of  our  American 
Union,  as  well  as  in  England  and  her 
colonies,  which  provide  for  the  right  of 
married  women  to  sue  and  be  sued  in- 
dependently of  their  husbands  in  all 
matters  that  concern  their  own  separ- 
ate property.  The  courts  have  held, 
■with  considerable  uniformity  and  per- 
haps not  always  with  reasonable  liber- 
ality, that  these  statutes  are  in  deroga- 
.tion  of  the  common  law,  and  are  there- 
fore to  be  strictly  construed  and  not 
to  be  extended  beyond  the  strict  letter 
of  their  provisions." 

Next  Friend.— Where  the  damages  for 
a  wrong  inflicted  upon  a  married  woman 
are  her  separate  estate,  an  a„ction 
therefor  should  be  brought  in  her  own 
name,  and  although  an  action  be  in- 
stituted in  her  name  by  a  next  friend, 
«e  is  still  the  real  plaintiff,  and  the 
name  of  the  next  friend  should  be 
stricken  out,  and  the  aetion  allowed  to 


proceed  to  judgment  in  her  name.  Bieh- 
mond  E.,  etc.,  Co.  v.  Bowles,  92  Va.  738, 
24  S.  E.  388. 

76.  Davis  v.  Public  Service  Corp.,  77 
N.  J.  L.  275,  72  Atl.  82  (since  1906); 
Warth  v.  Jackson  County  Court,  71  W. 
Va.  184,  76  S.  E.  420;  Stevens  v.  Fried- 
man, 58  W.  Va.  78,  51  S.  E.  132;  Nor- 
mile  v.  Wheeling  Tract.  Co.,  57  W.  Va. 
132,  49  S.  E.  1030,  68  L.  E.  A.  901. 

77.  Ala. — Southern  E.  Co.  v.  Crow- 
der,  135  Ala.  417,  33  So.  335.  Mich. 
Michigan  Cent.  E.  Co.  v.  Coleman,  28 
Mich.  440.  Va.— Norfolk  &  W.  E.  Co. 
v.  Dougherty,  92  Va.  372,  23  S.  E.  777. 

This  rule  results  as  a  necessary  impli- 
cation from  a  statute  giving  the  wife 
full  control  over  her  separate  property. 
Chicago  v.  Speer,  66  111.  154. 

78.  Ala.— Elba  v.  Bullard,  152  Ala. 
237,  44  So.  412.  Cal.— Moody  v.  South- 
ern Pac.  Co.,  167  Cal.  786,  141  Pac. 
388.  Ga. — Lewis  v.  Atlanta,  77 
Ga.  756,  4  Am.  St.  Eep.  108. 
Ind. — Indianapolis,  etc.  Co.  v.  Kidd,  167 
Ind.  402,.  79  N.  E.  347,  7  L.  E.  A.  (N. 
S.)  143.  la. — Krisinger  v.  City  of  Cres- 
ton,  141  Iowa  154,  119  N.  W.  526;  Elenz 
v.  Conrad.  115  Iowa  183,  88  N.  W.  337. 
Mich. — McCauley  v.  Detroit  United  E., 
167  Mich.  297,  133  N.  W.  11.  Minn. 
MeDevitt  v.  City  of  St.  Paul,  66  Minn. 
14,  68  N.  W.  178,  33  L.  E.  A.  601.  Mo. 
Tinkle  v.  St.  Louis,  etc.  E.  Co.,  212 
Mo.  445,  110  S.  W.  1086;  Eeeves 
v.  Lutz,  179  Mo.  App.  61,  162  S.  W. 
280;  Twedell  v.  City  of  St.  Joseph,  167 
Mo.  App.  547,  152  S.  W.  432;  Ashby  v. 
Gravel  Eoad  Co.,  Ill  Mo.  App.  79,  85  S. 
W.  957.  N".  C.— May  v.  Western  Union 
Tel.  Co.,  157  N.  C.  416,  72  S.  E.  1059,  37 
L.  E.  A.  (N.  S.)  912n.  Pa.— Hertzberg 
v.  Pittsburgh  Taxieab  Co.,  243  Pa.  540, 
90  Atl.  344.  Wis.— Otto  v.  Milwaukee 
Northern  E.  Co.,  148  Wis.  54,  134  N. 
W.  157. 

79.  Wrightsville  &  T.  E.  Co.  v. 
Vaughan,  9  Ga.  Apd.  371.  71  S.  E.  691. 
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denee  that  she  had  any  business  or  employment  apart  from  her  hus- 
band.80 

Other  statutes  provide  that  the  husband  may  sue  for  torts  to  the 
wife,81  but  the  wife  must  still  be  joined  with  the  husband  as  co-plain- 
tiff,82 as  such  statutes  do  not  dispense  with  the  common  law  rule  re- 
quiring the  wife  to  be  joined.83 

(II.)  Loss  of  Services  and  Society  of  Wife  —  In  addition  to  the  wife's 
cause  of  action,  for  pain  and  suffering,  the  husband  may  maintain  an 
action  in  his  own  name  without  the  joinder  of  the  wife  for  the  conse- 
quential injury  to  him,  consisting  of  loss  of  her  services  and  society  and 
of  the  expense  to  which  he  may  have  been  put,84  except  where  he  has 


SO.  Blenz  v.  Conrad,  115  Iowa  183, 
88  N.  W.  337;  Denton  v.  Ordway,  108 
la.  '487,  79  N.  W.  271 :  Thomas  v.  Town 
of  Brooklyn,  58  Iowa  438,  10  N.  W.  849. 

81.  East  Tennessee,  etc.  E.  Co.  v. 
Cox,  57  Ga.  252. 

82.  Bast  Tennessee,  etc.  B.  Co.  v. 
Cox,  57  Ga.  252. 

83.  East  Tennessee,  etc.  B.  Co.  V. 
Cox,  57  Ga.  252. 

84.  Del.— Townsend  v.  Wilmington 
City  E.  Co.,  7  Penne.  255.  78  Atl.  635. 
Ga. — Lewis  v.  Atlanta,  77  Ga.  756,  4 
Am.  St.  Eep.  108;  Wrightsville  &  T.  E, 
Cp.  v.  Vaughan,  9  Ga.  App.  371,  71  S. 
E.  691.  '  Idaho. — Lindsay  *.  Oregon,  etc. 
E.  Co.,  13  Idaho  477,  90  Pac.  984,  12  L. 
E.  A.  (N.  S.)  184n.  Hl.^Chicago  & 
Milwaukee  E.  E.  Co.  i>.  Krempel,  116 
111.  App.  253.  Ind.— Ohio  &  Miss.  E. 
Co.  v.  Cosby,  107  Ind.  32,  7  N.  E.  373; 
Long  v.  Morrison,  14  Ind.  595,  77  Am. 
Dec.  72.  la. — Elenz  v.  Conrad,  115  Iowa 
183,  88  N.  W.  337;  Mowry  v.  Chaney, 
43  Iowa  609;  Tuttle  v.  Chicago,  etc.  B. 
Co.,  42  Iowa  518;  McKinney  v.  Western 
Stage  Co.,  4  Iowa  420.  Kan. — Bailway 
Co.  v.  Pavey,  57  Kan.  521,  46  Pac.  969; 
City  of  Wyandotte  v.  Agan,  37  Kan. 
528,  15  Pac.  529.  Me. — Felker  v.  Bangor 
E.  &  E.  Co.,  91  Atl.  980;  Sanford  v.,  City 
of  Augusta,  32  Me.  536.  Md  —  Northern 
Cent.  E.  Co.  v.  Mills,  61  Md.  355.  Mass. 
Hey  v.  Prime,  197  Mass.  474,  84  N.  E. 
141,  17  L.  E.  A.  CN.  S.I  570;  Duffee  v. 
Boston  Elevated  Ey.  Co.,  191  Mass.  563, 
77  N.  E,  1036;  Kelley  v.  New  York,  etc. 
E.  Co.,  168  Mass.  308,  46  N.  E.  1063,  60 
Am.  St.  Eep.  397,  38  L.  E.  A.  631. 
Mich. — Gregory  v.  Oakland  Motor  Car 
Co.,  147  N.  W.  614;  Michigan  Cent.  E. 
E.  v.  Coleman,  28  Mich.  440;  Berger  v. 
Jacobs,  21  Mich.  215.  Minn. — Libaire 
v.  Minneapolis  &  St.  L.  E.  Co.,  113  Minn. 
517,    130    N.   W.    8;    Mageau   v.   Great 
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Northern  E.  Co.,  103  Minn.  290,  115  X. 
W.  651,  15  L.  E.  A.  (N.  S.)  511.  Mo. 
Elliott  v.  Kansas  City,  210  Mo.  576,  109 
S.  W.  627;  Thompson  v.  Metropolitan  St. 
E.  Co.,  135  Mo.  217,  36  S.  W.  625;  Smith 
V.  City  of  St.  Joseph,  55  Mo.  456,  17 
Am.  Bep.  660;  Cullar  v.  M.  K.  &  T. 
Ey.  Co.,  84  Mo.  App.  340;  Plummer  v. 
City  of  Milan,  70  Mo.  App.  598.  N.  H. 
Booth  v.  Manchester  St.  Ey.  Co.,  73  N. 
H.  529,  63  Atl.  578.  N.  J.— Comp.  Sts., 
1910,  p.  3236;  Klein  v.  Jewett,  26  K.  J. 
Eq.  474.  BT.  Y. — Burnham  v.  Webster, 
22  Jones  &  S.  30.  Pa.— Carr  v.  Easton, 
7  Pa.  Co.  Ct.  403.  Tex.— Western  Un- 
ion Tel.  Co.  v.  Campbell,  36  Tex.  Civ. 
App.  276,  81  S.  W.  580.  Va.— Eichmond 
E.  &  E.  Co.  v.  Bowles,  92  Va.  738,  24 
S.  E.  388.  W.  Va.— Corbin  v.  City  of 
Huntington,  82  S.  E.  323.      - 

But  the  husband  cannot  recover  con- 
sequential damages  unless  the  wife 
could  recover  for  the  personal  injuries. 
Jackson  v.  Boston  Elevated  B.  Co.,  217 
Mass.  515,  105  N.  E.  379. 

"Where  a  wife  sued  and  recovered 
damages  for  injuries  caused  by  the  neg- 
ligence of  a  street  railway  company 
wherein  her  complaint  alleged  a  perma- 
nent disability,  and  that  since  the  in- 
jury she  had  been  unable  to  perform 
any  labor,  and  that  she  had  expended 
large  sums  of  money  for  medicine  in 
attempting  a  cure. of  her  injuries,  but 
no  special  damage  was  alleged  on  ac- 
count of  loss  of  labor,  and  no  specific 
amount  of  money  was  alleged  to  have 
been  expended,  the  allegations  of  in- 
ability' to  perform  labor  and  of  the  ex- 
penditure are  only  allegations  of  mat- 
ters of  aggravation  that  go  to  show 
the  severity  of  the  injury  and  are  not 
of  themselves  allegations  of  causes  or 
action,  such  as  would  make  the  action 
by  the  wife  res  adjudicata  of  any  par,: 
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expressly  or  impliedly  consented  that  the  wife  may  have  her  earn- 
ings;86 and  he  is  not  deprived  of  such  action  by  the  statutes  requiring 
the  wife  to  sue  for  personal  injuries  inflicted  upon  her,88  or  by  these 
giving  the  wife  her  earnings.87  In  fact,  the  wife  is  not  even  a  proper 
party  in  the  husband's  action  for  the  consequential  injury  to  himself. S8 

Such  action  could  be  brought  by  the  husband  though  the  injuries 
subsequently  caused  her  death.89 

Unless  she  has  an  independent  business,  the  action  for  injuries  rend- 
ering her  less  capable  of  attending  to  her  ordinary  duties,  must  still 
be  brought  by  the  husband,  notwithstanding  the  statutes  authorizing 
the  wife  to  sue  alone  for  injuries  to  her  person.90 

(in.)  Joinder  of  Actions.  • —  The  two  causes  of  action,  the  one  by  the 
husband  and  wife  for  pain  and  suffering,  and  the  one  for  consequential 
injury  to  the  husband,  should  not  be  joined  in  the  same  action,91  un- 
less such  joinder  is  permitted  by  statute.92  In  some  jurisdictions  there 
may  be  a  joinder  or  not  at  the  option  of  the  plaintiff.93 


of  the  action  subsequently  brought  by 
the  husband  for  loss  of  services,  com- 
panionship and  society  of  his  wife  and 
for  money  expended  on  account  of  the 
same  injury."  Denver  Consol.  Tram- 
way E.  Co.  v.  Eiley,  14  Colo.  App.  132, 
59  Pac.  476. 

85.  Wrightsville  &  T.  E.  Co.  v. 
Vaughan,  9  Ga.  App.  371,  71  S.  E.  691; 
Missouri  K.  &  T.  Ey.  Co.  v.  Allen,  53 
Tex..  Civ.  App.  433,  115  S.  W.  1179. 

86.  Peoples  Home  Tel.  Co.  v.  Cock- 
run  (Ala.),  62  So.  86;  Southern  E.  Co. 
t>.  Crowder,  135  Ala.  417,  33  So.  335. 

87.  Birmingham  Southern  E.  Co.  v. 
Lintner,  141  Ala.  420,  38  So.  363,  109 
Am.  St.  Eep.  40. 

88.  Lindsay  v.  "Oregon  S.  L.  E.  Co., 
13  Idaho  477,  90  Pac.  984,  12  L.  E.  A. 
(N..8.)  184n;  Sanford  v.  Augusta,  32 
Me.  536. 

89.  Conn.— Cross  v.  Guthery,  2  Eoot 
90,  1  Am.  Dec.  61.  HI.— Nixon  v.  Lud- 
lam,  50  HI.  App.  273.  Ind.— Long  v. 
Morrison,  14  Ind.  595,  77  Am.  Dec.  72. 
la.— Mowry  v.  Chaney,  43  Iowa  609. 
Pch,_Hyatt  v.  Adam?,  16  Mich.  180. 
»■  «V-Green  v.  Hudson  Eiver  E.  Co., 
2  Abb.  Dec.  277;  Phillipi  v.  Wolff,  14 
Abb.  Pr.  (N.  S.)  196. 

As  to  actions  for  death,  as   contra- 
.  ustanguiahed  from  the  action  for   the 
"Wry,  6ee  the  title  "Death  by  Wrong- 
flu  Act." 

90-  Hall  v.  Town  of  Manson,  90 
Jwa  585,  58  N.  W.  881;  Dickens  v. 
wy  of  Des  Moines,  74  Iowa  216,  37  N. 


91.  Cal. — Moody  v.  Southern  Pac. 
Co.,-  167  Cal.  786,  141  Pac.  388.  Ind. 
Ohio  &  Mississippi  E.  Co.  v.  Cosby,  107 
Ind.  32,  7  N.  B.  373.  Mich.— Michigan ' 
Cent.  E.  E.  v.  Coleman,  28  Mich.  440. 
Wis. — Brickner  v.  Kepmeier,  133  Wis. 
582,  113  N.  W.  414;  Shanahan  v.  City 
of  Madison,  57  Wis;  276,  15  N.  W.  154. 

92.  Donoghue  v.  Traction  Co.,  201 
Pa.  181,  50  Atl.  952. 

In  Eockwell  v.  Waverly,  S.  &  A.  E. 
Tract.  Co!,  187  Pa.  568,  41  Atl.  324,  it 
was  held  that  "the  purpose  of  the  act 
of  May  8,  1895,  P.  L.  54,  entitled  'an 
act  relative  to  actions  by  a  husband 
and  wife  for  injury  to  the  person  un- 
lawfully inflicted  on  her,'  is  to  provide 
that  the  two  rights  of  action,  recognized 
as  still  existing  in  both  husband  and 
wife  respectively,  should  be  redressed 
in  only  one  suit  in  which  both  husband 
and  wife  are  made  parties  before  the 
trial.  Nevertheless  said  act  recognizes 
a  separate  right  of  action  in  each, 
which  either  or  both  may  assert,  and  if 
the  court  at  the  instance  of  the  de- 
fendant refuses  to  consolidate  the  two 
actions,  a  verdict  and  judgment  in 
favor  of  the  wife  in  her  own  case  will 
be  sustained,  and  the  wife  cannot  be 
prejudiced  by  the  mistaken  action  of 
the  court  in  denying  the  motion  to  con- 
solidate. ' ' 

93.  Conn. — Brockett  v.  Fair  Haven 
&  W.  E.  Co.,  73  Conn.  428,  47  Atl.  763. 
N.  J.— Comp.  Sts..  1910,  p.  3236.  N.  Y. 
Ball  V,  Burleson,  10  N.  Y.  Supp.  255. 
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b.  Assault  and  Battery.  —  At  common  law  an  action  for  injuries 
to  the  person  of  the  wife  caused  by  assault  and  battery  had  to  be 
brought  by  the  -husband  and  wife  jointly,94  but  under  statutes  in  most 
of  the  states'  a  married  woman  may  sue  for  such  damages  in  her  own 
name,95  and  under  other  statutes  she  must  institute  such  action  in  her 
own  name.96 

c.  Libel  and  Slander.9,1  —  The  right  of  action  for.  libelous  or  sland- 
erous- words  spoken  of  the  wife  during  coverture,  at  common  law  was 
vested  in  the  husband  because  it  was  his  duty  to  protect  the  person 
and  character  of  his  wife  ;9S  but,  at  common  law  neither  the  husband 
alone,99  nor  the  wife  alone  could  bring  an  action  for  libel  or  slander 
fpr  the  injuries  to  her,1  it  being  necessary  for  the  husband  and  wife  to 
join  as  co-plaintiffs,  as  she  was  the  meritorious  cause  of  action,2  even 
though  committed  against  the  wife  prior  to  her  marriage,3  unless  the 


94.  Ind. — Hamm  v.  Eomine,  98  Ind. 
77.  <Ia. — McKinney  v.  Western  Stage 
Co.,  4  Iowa  420.  Wis. — Barnes  v.  Mar- 
tin, 15  Wis.  240,  82  Am.  Dec.  670. 

95.  Ind. — Hamm  v.  Eomine,  98  Ind. 
77.  Kan. — Townsdin  v.  Nutt,  19  Kan. 
282.  Mich. — Berger  v.  Jacobs,  21  Mich. 
215.  N.  Y.— Mann  v.  Marsh,  35  Barb. 
68,  21  How.  Pr.  372.  Ohio— Stevenson 
v.  Morris,  37  Ohio  St.  10,  41  Am.  Eep. 
481.  Okla. — Long  v.  McWilliams,  11 
Okla.  562,  69  Pac.  882.     . 

She  is  not  compelled  to  sue  alone  un- 
der such  statutes.  Hamm  v.  Eomine,  98 
Ind.  77. 

96.  Eoekwell  v.  Clark,  44  Conn.  534. 
But  a  statute  merely  giving  her  the 

right  to  sue  relative  to  any  business 
she  may  be  conducting  will  not  give  her 
the  right  to  sue  alone  for  assault  and 
battery.  Wolf  v:  Bauereis,  72  Md.  481, 
19  Atl.  1045,  8  L.  E.  A.  680. 

97.  See  generally  the  title,  "Libel 
and  Slander." 

98.  Logan  v.  Logan,  77  Ind.  558. 
See  generally  the  title  "Libel  and 
Slander." 

99.  la. — McKinney  v.  Western  Stage 
•Co.,  4  Iowa  420.  Mo. — Johnson  v.  Dick- 
en,  25  Mo.  580.  N".  Y.— Williams  v. 
Holdredge,  22  Barb.  396;  Bell.c.  Sun 
Printing  &  P.  Co.,  10  Jones  &  S.  567. 
N.  C— Harper  v.  Pinkston,  112  N.  C. 
293,  17  S.  E.  161. 

1.  D.  C— Wills  v.  Jones,  13  App. 
Cas.  482,  493.  Ind. — Logan  v.  Logan, 
77  Ind.  558.  la.— Enders  v.  Beck,  18 
Iowa  86.  N.  Y.— Klein  v.  Hentz,  2 
Duer  633. 

In  Alcorn  v.  Powell,  22  Ky.  L.  Eep. 
1353,  60  S.  W.  520,  it' was  held  that 
where  the  slander  is  per  se  actionable 
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and.  affects  a  married  woman,  she  could, 
under  the  common  law,  as  well,  as  now 
under  the  statute  institute  such  a  suit ' 
in  her  own  name. 

2.  Ind. — Logan  v.  Logan,  77  Ind. 
558;  Hart  v.  Crow,  7  Blaekf.  351.  la. 
Enders  v.  Beck,  18  Iowa  86;  McKinney 
v.  Western  Stage  Co.,  4  Iowa  420.  But 
see  Pancoast  v.  Burnell,  32  Iowa  394. 
Ky. — Smalley  v.  Anderson,  2  Mon.  56, 
15  Am.  Dec.  121.  Md. — Newcomer  v. 
Kean,  57  Md.  121.  Mass. — Gazynski  v. 
Colburn,  11  Cush.  10.  ST.  Y.— Bell  v. 
Sun  Printing  &  Pub.  Co.,  10  Jones  & 
S.  567;  Klein  v.  Hentz,-  2  Duer  633. 
N.  C— Harper  v.  Pinkston,  112  N1.  C. 
293,  17  S.  E.  161.  S.  C— Chapman  v. 
Hardy,  2  Brev.  170.  Wis.— Gibson  v. 
Gibson,  43  Wis.  23,  28  Am.  Eep.  527. 

Retrospective  Operation. — Such  a 
statute  affects  the  remedy  alone  and  is 
applicable  to  causes  of  action  existing 
prior  to  the  enactment  of  the  statute. 
Logan  v.  Logan,  77  IndrSoS. 

3.  Gibson  v.  Gibson,  43  Wis.  23,  28 
Am.  Eep.  527. 

In  Wisconsin  where  an  action  for 
slander,  begun  by  the  woman  before 
her  marriage,  is  pending  after  the  mar- 
riage, it  is  error  for  the  court  to  refuse 
an  application  „by  the  husband  to  bo 
made  a  plaintiff.  Gibson  v.  Gibson,  43 
Wis.  23,  -28  Am.  Eep.  -527,  where  it  is 
held  that  slander  for  words  actionable 
per  se,  spoken  against  a  woman  who 
has  since  married,  must  be  brought  m_ 
the  name  of  husband  and  wife,  and  the 
rule  is  not  changed  by  the  statutes 
securing  to  the  wife  the  enjoyment  of 
her  separate  property  as  though  she 
were  a  feme  sole,  and  enabling  her  tp 
sue  alone  in  relation  thereto. 
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husband  had  deserted  his  wife  and  refused  to  institute  an  action.4 

This. rule  remains  the  law  in  some  states  even  in  the  face  of  statutes, 
providing  that  married  women  may  sue  and  be  sued  independently 
of  their  husbands  in  all  matters  concerning  their  own  separate  estate  f 
but  statutes  in  many  states  now  expressly  provide  that  a  married 
woman  may  sue  for  injuries  to  her  character,6  while  others  require  the 
husband  to  sue  alone  for  such  injuries  during  coverture.7 

But  the  husband  and  wife  cannot  join  in  an  action  for  a  libel  or 
slander  of  both.  In  such  case  there  should  be  two  actions,  one  by  the 
husband  for  the  injury  to  him,  and  the  other  by  the  husband  and  wife 
for  the  injury  to  the  wife.8  Such  action  does  not  preclude  the  hus- 
band from  bringing  an  action  for  injuries  to  himself  where  he  suffered 
special  damages.9 

d.  Malicious  Prosecution.10  —  At  common  law  the  wife  could  not 
sue  for  a  malicious  prosecution  arising  during  coverture,11  but  under 
some  statutes  she  may  sue  alone  in  her  own  name  without  the  joinder 
of  her  husband.12 

3.  Injuries  to  Husband.  —  Since  the ,  right  of  action  for  personal 
injuries  is  personal  to  the  husband,  the  husband  and  wife  cannot  join 
in  an  action  for  personal  injuries  to  her  husband.13    Nor  can  the  wife 


4.  Rangier  v.  Hummel,  37  Pa.  130. 

In  Smith  v.  Smith;  45  Pa.  403,  de- 
cided in  1863,  it  was  held  that  a  woman 
■who  has  left  her  husband  cannot  main- 
tain an  action  in  her  own  name  for 
slander,  even  if  ho  refuses  or  neglects 
to  support  her  in  her  spparation  where 
nothing  more  than  desertion  without 
cause  is  presented  in  the  pleadings. 

5.  Wills  v. .Jones,  13  App.  Cas.  (D. 
C.)  482,  493. 

6.  Ga.— PavlovsM  v.  Thornton,  89 
Ga.  829,  15  S.  E.  822.     Ind— Logan  v. 

.Logan,  77  Ind.  558.  la. — Pancoast  v. 
Burnell,  32  Iowa  394.  Md. — Nolan  v. 
Traber,  49  Md.  460,  33  Am.  Rep.  277 
N.  H.— Harris  v.  "Webster,  58  N,  H.  481. 
Ohio.— Connell  v.  Durkee,  7  Ohio  Dec. 
(Reprint)  580.  Pa.— Rangier  v.  Hum- 
mel, 37  Pa.  130.  Vt.—  Story  v.  Downey, 
62  Vt.  243,  20  Atl.  321. 

A  statute  authorizing  a  married 
woman  to  sue  alone  for  Injuries  to  her 
character  authorizes  her  to  sue  alone 
for  slanderous  words  .  spoken  prior  to 
the  passage  of  the  statute.  Logan  v. 
Logan,  77  Ind.  558.  See  generally  the 
title  "Libel  and  Slander." 

7.  Hemming  v.  Elliott,  66  Md.  197, 
7  Atl.  110. 

,  "Where  the  husband   and   wife   are 
improperly  joined   as   plaintiffs   in   an  I 


action  for  damages  resulting  from  the 
slander  and  abuse  of  the  wife,  and  the 
defendant  (proceeding  upon  the  theory 
that  the  action  should  have  been 
brought  by  the  husband  alone,  as  upon 
a  claim  belonging  to  the  community) 
interposes  an  exception  of  misjoinder, 
which  is  practically  sustained  by  the 
exclusion  of  the  wife's  testimony  and  a 
rendition  of  a  judgment  in  favor  of  the 
husband,  the  judgment  so  rendered  may 
be  affirmed,  with  the  reservation  that 
the  proceeds  are  to  be  collected  by,  and 
are  to  inure  to  the  separate  use  and 
benefit  of,  the  wife."  Martin  v.  Der- 
enbeeker,  116  La.  495,  40  So.  849. 

8.  Ind.— Hart  v.  Crow,  7  Blackf.  351. 
Mass. — Gazynski  v.  Colburn,  11  Cush. 
10.  S.  C. — Chapman  v.  Hardy,  2  Brev. 
170. 

9.  Williams  v.  Holdredge,  22  Barb. 
(N.  Y.)  396;  Fuller  v.  Fenner,  16  Barb.- 
(N.  Y.)  333;  Olmsted  v.  Brown,  12  Barb. 
(N.  Y.)  657;  Beach  v.  Ranney,  2  Hill 
(N.  Y.)   309. 

10.  '  See  generally  the  title  "Mali- 
cious Prosecution." 

11.  Laughlin  v.  Eaton,  54  Me.  156. 

12.  Musselman  v.  Galligher,  32  Iowa 
383. 

13.  Monroe  V.  Maples,  1  Root 
(Conn.)    422. 
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recover  for  his  loss  of  wages,14  for  her  services  in  nursing  him,15  for 
the*  mental  distress  and  anxiety  suffered  by  her,16  or  for  loss  of  con- 
sortium through ,  negligent  injuries  to  the  husband.17 

4.  Actions  Regarding  Wife's  Separate  Property.  —  a.  At  Com- 
mon Law.  —  (I.)  In  General, —  At '  common  .law  a  married  woman 
could  have  no  legal  separate  estate  and  hence  she  could  'not  sue  alone 
at  law,18  but  she  had  an  equitable  separate  estate,,  and  all  suits. rela- 
tive to  it  were  brought  in  equity  by  her  as  sole  plaintiff  by  her  next 
friend,  the  husband  being  made  a  party  defendant,10  or  he  was  in 
some  eases  made  a  co-plaintiff.20 

The 'general  rule  at  common  law  was  that  the  husband  sued  alone 
except  where  the  cause  of  action  survived  to  the  wife,  in  which  case 
both  husband  and  wife  were  necessary  parties,21  and  if  the  wife  was 
the  meritorious  cause  of  action  she  could  be  joined  as  a  party 
plaintiff.22 

These  common-law  rules  have  been  greatly  changed. by  statute,28 
until  in  some  jurisdictions  it  is  difficult  to  say  that  there  is  anything 
left  of  them.24 

(II.)  Wife's  Heal  Property. —  (A.)  Fob  Eecovery  of  the  Property  ok 
Purchase  Price.  —  In  actions  for  the  recovery  of  possession  of  the  real 
property  of  the  wife,  the  husband  is  not  only  a  proper  party  plain- 
tiff with  the  wife,25  but  a  necessary  party  plaintiff,  without  whom  no 


14.  Welch  v.  Morrison,  9  Ohio  Dec. 
(Reprint)  852.  See  also  Glenn  v.  West- 
ern Union  Tel.  Oo.,  1  Ga.  App.  821,  58 
S.  E,  83. 

15.  Welch  v.  Morrison,  9  Ohio  Dec. 
(Eeprint)  852. 

16.  Feneff  ■».  New  York  Cent.  B.  Co., 
203  Mass.  278,  89  N.  E..  436,  133  Am. 
St.  Eep.  291,  24  E.  E.  A.  (N.  S.)  1024; 
Welch  v.  Morrison,  9  Ohio  Dee.  (Ee- 
print) 852. 

17.  Feneff  «.  New  York  Cent.  E.  .Co., 
203  Mass.  278,  89  N.  E.  436,  133  Am. 
St.  Eep.  291,  24  D.  E.  A.  (N.  S.)  1024;- 
Nolin  v.  Pearson,  191  Mass.  283,  77  N. 
E.  S90,  114  Am.  St.  Eep.  605,  4  L.  E.  A. 
(N.  S.)  643,  6  Am.  &  Eng.  Ann.  Cas. 
658;  Goldman  v.  Cohen,  30.  Misc.  336, 
63  N.  Y.  Supp.  459. 

18.  Mathews  v.  Greer,  21  W.  Va. 
694. 

19.  Alexander  v.  Alexander,  85  Va. 
353,  7  S.  E.  335,  1  L.  E.  A.  125.  Sea 
infra,  III. 

20.  Alexander  v.  Alexander,  85  "Va. 
353,  7  S.  E.  335,  1  L.  E.  A.  125. 

21.  Ala. — Morris  v.  Booth,  8  Ala. 
907.  Conn. — Puller  v.  Naugatuck  E.  Co., 
21  Conn.  557;  Fowler  v.  Frisbie,  3  Conn. 
320.  Ky.— Oldham  v.  Collins,  4  J.  J. 
Marsh.  49.    Mass.— Olapp  v.  Inhab.  of 
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Stoughton,  10  Pick.  463.  Miss.— Ma- 
gruder  &  Nichols  v.  •  Stewart's 
Admr.,  4  How.  204.  N.  H.— Went- 
worth  v.  Bemiek,  47  N.  H.  226,  90 
Am.  Dec.  573.  N".  C— West  v.  Tilgk- 
man,  31  N.  C.  163.  R.  I.— Hopkins  «. 
Angell,  13  E.  I.  670.  Tenn.— Bryant  v. 
Puckett,  3  Hayw.  252.  Vt.— Little  v. 
Keyes,  24  Vt.  118. 

See  1  Chitty  PI.  73,  2  Bacon's  Abr. 
56;  Barbour  On  Parties  To  Actions,  288. 

22.  Ala. — Morris  v.  Booth,  8  Ala. . 
907.  Me.— Shirley  v.  Walker,  31  Me. 
541.  Eng. — Eose  v.  Bowler,  1  H.  Bl., 
108, '126  Eng.  Eeprint  65;  Weller  i._ 
Baker,  2  Wils.  K.*  B.  414,  95  Eng.  Ee- 
print 892;  Barbour  On  Parties  To  Ac- 
tions, 287. 

23.  See  infra,  I,  C,  4,  b. 

24.  Bank  of  America  v.  Banks,  101 
U.  S.  240,  25  L,  ed.  850. 

25.  Ala.— See  Howard  v.  Gilbert,  39 
Ala.  726;  George  v.  English,  30  Ala. 
582.  Conn.— Fowler  v.  Frisbie,  3  Conn. 
320.  Ky—  See  Trible  v.  Fryer's  Devi- 
sees, 5  J.  J.  Marsh.  179;  Pyle  v.  Crav- 
ens, 4  Litt.  17. 

Action  To  Redeem  Land  Sold  lor 
Taxes.— Where  lands  of  a  married 
woman  have  been  sold  for  delinquent 
taxes,  she.  may,  in  conjunction  wita  ner 
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binding  judgment  can  be  tendered.26  But  since  the  husband  by  mar- 
riage became  entitled  to  a  freehold  estate  in  the  wife's  estates  of  in- 
heritance, the  husband  might  sue  alone  in  ejectment  to  recover  the 
property.27  '  , 

While  the  husband  and  wife  may  join  in  an  action  to  recover  the 
purchase  price  of  the  wife's  separate  lands,28  the  wife  is  not  a  neces- 
sary party  to  the  action.29 

(B.)    Foe  Recovery  op  Rent For  rent  or  any  other  cause  of  action 

accruing  before  marriage,  in  regard  to  the  real  estate  of  the  wife,  she 
must  be  joined  with  her  husband  in  a  suit  for  such  canSe  of  action,30 
but  since  during  marriage  at  common  law  the  husband  was  entitled  to 
the  rents  and  profits  of  the  wife's  lands  the  husband  must  sue  in  hisi 
own  name  for  the  rents  and  profits  of  her  lands  during  coverture,31 


husband,  institute  proceedings  to  re- 
deem at  any  time  during  coverture. 
Plumb  v.  Robinson,  13  Ohio  St.  298. 

In  an  action  to  quiet  title  to  the 
wife's  land,  the  husband  and  wife  may 
join.  Indiana  B.  &  W.  R.  Co.  *.  Brit- 
tingham,  98  Ind.  294.  See  generally 
the  title  "Quieting  Title." 

26.  M".  T. — Decker  v.  Livingston,  15 
'Johns.  479;  Cook  v.  Rawdon,  6  How.  Pr. 
233.  N.  0.— McGlennery  v.  Miller,  90  N. 
C.  215.  Pa. — Atkinson  v .  Rittenhouse,  5 
Pa.  103;  Bratton  v.  Mitchell,  7  Watts 
113.  S.  C— Bannister  v.  Bull,  16  S.  C. 
220.  Term. — Jones  v.  Ducktown,  etc., 
I.  Co.,  109  Tenn.  375,  71  S.  W.  821; 
Moore  v.  Walker,  3  Lea  656;  McCallum 
f>.  Petigrew,  10  Heisk.  394;  Weisinger 
v.  Murphy,  2  Head.  674;  Corley  v.  Cor- 
ley,  8  Baxt.  8;  Guion  v.  Anderson,  8 
Humph.  298.  Va.— See  Haxall's  Exr.  v. 
Shippen,  10  Leigh  536,  34  Am.  Dec.  745. 
;Wi&— Westcott  v.  Miller,  42  Wis.  454. 
Eng.— Weller  v.  Baker,  2  Wils.  S.  B. 
414,  95  Eng.  Reprint  892.  Can.— John- 
stone v.  White,  40  TJ.  C.  Q.  B.  309; 
Seouler  v.  Scouler,  19  U.  C.  Q.  B.  106. 

27.  Gregg  v.  Tesson,  1  Black  (11.  S.) 
150,  17  L.  ed.  74;  Arnold  v.  Willis,  128 
Mo.  145,  30  S.  W.  517;  Flesh  v.  Lindsay, 
115  Mo.  1,  21  S.  W.  907,  37  Am.,  St.  Rep. 
"4;  Kanaga  v.  St.  Louis,  L.  &  W.  R. 
Co,  76  Mo.  207;  Cooper  v.  Ord,  60  Mo. 

The  interest  of  a  married  woman, 
who  with  others  as  tenants  'in  common 
nave  a  vested  remainder,  vests  in  her 
husband.  If  she,  having  no  interest, 
Join  with  the  several  remaindermen  in 
an  action  0f  detinue,  the  misjoinder  is 

«'    talker  v.  Fenner,  28  Ala.  367. 

(Ma\  §Ia°n  v'  Thomas>  1  Har-  &  G- 


Where  a  bond  has  been  passed  to  the 
wife,  for  the  proceeds  of  the  sale  of 
her  real  estate  sold  by  the  commission- 
ers, or  where  the  sale  has  been  made 
for  cash,  and  the  money  received  and 
withheld  by  the  commissioners,  the 
husband  may  sue  alone  or  with  his 
wife  at  his  election.  State  v.  Krebs,  6 
Har.  &J.  (Md.)  31. 

29.  Hutchins  v.  Gilman,  9  N.  H.  359. 
To  enforce  a  vendor's  lien,  the  wife 

is  not  a  necessary  party  to  the  action, 
semble.  Reugger  v.  Lindenberger,  53 
Mo.  364. 

30.  Decker  v.  Livingston,  15  Johns. 
(N.  T.)   479. 

"If  a  feme'  sole  hath  a  rent-charge, 
and  rent  is  arrear,  and  she  marries, 
and  the  baron  distrains  for  this 
rent,  and  thereupon  a  rescous  is 
made,  this  is  a  tort  to  the  baron 
himself,  and  he  may  have  an  action 
alone,  or  may  join  his  wife  therein  be- 
cause it  arises  upon  a  duty  due  unto 
her  before  coverture."  2  Bacon's  Abr. 
56;  4  Vin.  Abr.  73;  Fenner  v.  Plasket 
&  Green,  Cro.  Eliz.  459,  78  Eng.  Re- 
print 697. 

31.  TJ.  S. — Bank  of  America  v. 
Banks,  101  TJ.  S.  240,  25  L.  ed.  850.  Md. 
Porter  v.  Bowers,  55  Md.  213.  Mass. 
Clapp  v.  Inhab.  of  Stoughton,  10  Pick. 
463.  N.  Y. — Jacques  v.  Short,  20  Barb. 
269;  Decker  v.  Livingston, ,  15  Johns. 
479.  Tenn. — Jones  v.  Ducktown,  etc.  I. 
Co.,  109  Tenn.  375,  71  .S.  W.  821.  Va. 
Dold  v.  Geiger,  2  Gratt.  98.  Eng. — Ale- 
berry  v,  Walby,  1  Str.  229,  93  Eng.  Re- 
print 489;  Com.  Dig.  (Baron  and  Feme), 
233;  4  Vin.  Abr.  71. 

A  husband,  after  death  of  his  wife, 
may  maintain  an  action  to  recover  the 
arrears  of  rent  of  her  real  estate  aecru- 

Vol.  XI 


we 


EVBBAND  AND -WIFE 


though  the  husband  and  wife  could  join  as  co-plaintiffs  in  such  case.3^ 
(C.)  For  Recovery  of  Damages  for  Injury  to  Property.  —  Injury  Befobb 
Marriage —  If  the  cause  of  action  be  such  that  it  survives  to  the  wife 
she  must  join  in  an  action  for  injuries  to  her  real  property  committed 
before  marriage.33 

Injury  During  Coverture.  —  The  possession  of  the  wife  not  being  con- 
sidered as  a  joint  possession  with  the  husband,  he  may  alone  bring  an 
action  for  damages  for  injury,  during  coverture,  to  property  the  legal 
title  of  which  is  in  the  wife,31  or  he  may  join  the  wife-in  the  action,81 


ing  during  coverture,,  but,  at  common 
law  he  could  not  recover  the  rent  in 
arrear  upon  the  demise  of  the  wife 
while  sole  which  accrued  before  mar- 
riage. This  was  changed  by  statute,  32 
H.  8,  ch.  35.  Jones  v.  Patterson,  11 
Barb.' (1ST.  T.)  572. 

32.  Conn. — Lewis  w,  Martin,  1  Day 
263.  Me.— Shirley  v.  Walker,  31  Me 
541.  Mass. — Clapp  v.  Inhab.  of  Stough- 
ton,  10  Pick.  463.  N.  Y. — Jacques  v. 
Short,  20  Barb.  269.  Eng. — Aleberry  v. 
Walby,  1  Str.  229,  93  Eng.  Reprint  489; 
4  Vin.  Abr.  76,  78,  Baron  and  Feme.  R 
2,  21;   Com.  Dig.  233. 

A  lease  was  executed  by  the  wife  be- 
fore their  marriage.  The  husband  then 
having  no  title  at  the  date  of  the  de- 
mise, the  action  of  ejectment  could 
not  be  brought  by  the  baron  and  feme; 
nor  could  the  action  be  brought  by  her, 
because  she  did  not  now  have  the  sole 
right  of  entry.  ,  The  court  held  the 
remedy  in  such  case  to  be  that  the  de- 
mise should  be  dated  on  the  date  of  the 
marriage  and  the  names  of  the  baron 
and  feme.  Then  in  an  action  of  tres- 
pass for  the  mesne  profits  the  possession 
could  be  regained.  Elliott  v.  Newbold, 
51  N".  C.  9. 

33.  N\  C.— Hair  v.  Melvin,  47  N.  C. 
59.  Pa. — Stroop  V,  Sworts,  12  Serg.  & 
R.  76.  Vt.— Armstrong  v.  Colby,  47  Vt. 
359.  '  Eng. — Mitchinson  v.  Hewson,  7  T. 
R.  348,  101  Eng.  Reprint  1013;  Milner 
v.  Millies,  3  T.  R.  627,  100  Eng.  Re- 
print 770;   1  Ohitty  PI.  73. 

34.  Conn. — Taylor  v.  Knapp,  25 
Conn.  510;  Tallmadge  v.  Grannis,  20 
Conn.  296.  Ind.— Niagara  Oil  Co.  v 
.'lackson  (Ind.  App.),  91  N".  E.  825.  Md. 
Porter  v.  Bowers,  '55  Md.  213.  Mass. 
Adams  v.  Barry,  10  Gray  361;  Gushing 
v.  Adams,  18  Pick.  110;  Allen  v.  Kings- 
bury, 16  Pick.  235.  Mo. — Gray  v.  Dry- 
den,  79  Mo.  106;  Simons  v.  Wittmann, 
113  Mo.  App.  357,  88  S.  W.  791.    N.  Y. 
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Jackson  ex  dem.  Hopkins  v.  Leek,  19 
Wend.  339.  N.  C— West  v.  Aberdeen  ' 
&  R.  F.  R.  Co.,  140  N.  C.  620,  53  S.  E. 
477.  Pa. — Fairchild  v.  Chastelleu'x,  1 
Pa.  176,  44  Am.  Dec.  117.  Tenn.— Jones 
v.  Ducktown,  etc.,  L  Co.,  109  Tenn.  375, 
71  S.  W.  821.  Tex.— Missouri,  etc.  R. 
Co.  v.  Starr,  22  Tex.  Civ.  App.  353,  55 
S.  W.  393.  Vt.— Bishop  v.  Readsboro 
Chair  Mfg.  Co.,  85  Vt.  141,  81  Atl.  454, 
1914  B  Ann.  Cas.  1163,  36  L.  R.  A.  (N. 
S.)  1171;  Smith  v.  Fitzgerald,  59  Vt. 
451,  9  Atl.  604.  W.  Va.— Hutchinson  v. 
Parkersburg,  25  W.  Va.  226.  Eng.' 
Wallis  v'.  Harrison,  7  Dowl.  P.  C.  395, 
2  H.  &-H.  65,  8  L.  J.  Exch.  188,  5  Mees. 
&  W.  142;  2  Bacon's  Abr.  57j  1  Chitty 
PI.  75;  Dicey 's  Parties  To  Actions,  Rule 
87;  Barbour  On  Parties  To  Actions,  287; 
Com.  Dig.  232;  4  Vin.  Abr.  70." 

For  any  injury  to  the  profits  of  the 
wife's  land,  the  husband  must  sue 
alone.  Bank  of  American  v.  Banks,  101 
TJ.  S.  240,  25  L.  ed.  850.' 

35.  Conn. — Taylor  v.  Knapp,  25 
Conn.  510;  Tallmadge  V.  Grannis,,  20 
Conn.  296.  HI.— Illinois  Cent.  R.  Co.  v. 
Grable,  46  111.  445.  Mass.— Adams  0. 
Barry,  10  Gray  361;  Gushing  v.  Adams,' 
18  Pick.  110;  Allen  v.  Kingsbury,  16 
Pick.  235.  N.  O. — Deans  v.  Jones,  51  N. 
C.  230.  Pa.— Irwin  v.  Brown,  35  Pa.  331. 
Vt. — Bishop  v.  Readsboro  Chair  Mfg. 
Co.,  85  Vt.  141,  81  Atl.  454,  1914  B  Ann. 
Cas.  1163,  36  U  R.  A.  (N.  S.)  1171;  Smith 
v.  Fitzgerald,  59  Vt.  451,  9  Atl..  604. 
W.  Va.— Hutchinson  v.  Parkersburg,  25 
W.  Va.  226.  Eng.— Bidgood  v.  Way,'  2 
W.  Bl.  1236,  96  Eng.  Reprint  728;  Wel- 
ler  v.  Baker,  2  Wdls.  K.  B.  414,  95  Eng.  • 
Reprint  892;  1  Chitty  PI.  75;  Dicey 's 
Parties  To  Actions,  Rule  87,  Barbour 
On  Parties  To  Actions,  287;  Com.  Dig. 
233,  Baron  and  Feme.  Can.— Tucker 
v.  Phillips,  24  U.  C.  Q.  B.  626. 

Action  for  injury  to  a  right  appur- 
tenant to  her  land  may  be  brought  by 
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but  the  wife  cannot  sue  alone  in  her  own  name  in  such  case.36  The 
wife  is  a  necessary  party  where  the  injury  is  to  inheritance  of  the 
.wife  in  the  land.37 

The  joinder  of  the  husband  and  wife  as  co-plaintiffs  is  improper, 
however,  where  the  legal  title  is  in  the'  husband  alone.38 

Action  of  Waste. —  In  a  writ  of  waste,  the  husband  and  wife  must- 
join.39 

(I3X)  Wife's  Personal  Property. —  (A..)'  For  Eecovery  op  the  Property/ 
According  to  the  common  law,  the  marriage  vested  the  title  to  all  the 
personal  property  of  the  wife  in  the  husband.  Consequently,  the 
right  of  action  for  the  recovery  of  any  of  her  personal  property  or  its- 
value  is  in  the  husband  alone.40 


the  husband  and  wife  jointly,  she  being 
the  meritorious  cause  of  action.  Taylor 
v.  Knapp,  25  Conn.  510;  Cushing  V. 
Adams,  18  Pick.  (Mass.)  110),  or  by 
him  alone.  Barbour  On  Parties  To  Ac- 
•  tions. 

36.  Bishop  v.  Eeadsboro  Chair  Mfg. 
Co.,  85  Vt.  141,  81  Atl.  454,  1914  B  Ann. 
Cas:  1163/  36  L.  E.  A.  (N.  S.)   1171. 

37.  Bank  of  America  v.  Banks,  101 
IT.  S.  240,  25  L.  ed.  850;  Porter  v.  Bow- 

,  ers,  55  Md.  213.  / 

38.  Wrightsville  &  T.  R.  Co.  V. 
Holmes,  85  Ga.  668,  11  S.  E.  658; 
Meader  v.  Stone,  7  Mete.  (Mass.)   147. 

This  is  true  notwithstanding  the  wife 
has  the  equitable  title  as  there  is  no 
joint  title  in  husband  and  wife. 
Wrightsville  &  T.  E.  Co.  v.  Holmes,  85 
Ga.  668,  11  S.  E.  658. 

39.  Ind. — Bellows  v.  McGinnis,  17 
Ind.  64.  N.  C. — Williams  v.  Lanier,  44 
N.  C.  30.    Va.— Dejarnatte  v.  Allen,  5 

.  'flratt.  499. 

,    See  1  Chitty  PI.  74;  4  Vin.  Abr.  77; 
Baron  and  Feme  E.  6,  8. 
See  generally  the  title  "Waste." 

40.  XT.  S.— Kitehen  v.  Bedford  & 
Webber,  13  Wall.  413,  20  L.  ed.  637. 
Ala.— Howard  v.  Gilbert,  39  Ala.  726; 
Thrasher  v.  Ingram,  32  Ala.  645;  George 
»■  English,  30  Ala.  582;  Gibson  v.  Land, 
27  Ala.  117.  Fla.— McNeil  v.  Williams, 
M  Fla.  97,  59  So.  562.  Ga.— Wellborn 
«.  Weaver,  17  Ga.  267,  63  Am.  Dec.  235. 
Ky.— Stewart  v.  Durett,  2  T.  B.  Mon. 
122.  Mich.— Withey  v.  Pere  Marquette 
B.  Co.,  141  Mich.  412,  104  N.  W.  773, 
12  Det.  Leg.  N.  511,  113  Am.  St.  Eep. 

'  533,  1  L.  E.  A.  (N.  S.)  352;  Gillett  v. 

Knowles,  97  Mich.   77,  56   N.  W.   218. 

™ss.—Magruder  &  Nichols  v.  Stewart's 
■  Admrs.,  4  How.  204.     N.  CT.— Spiers  v. 

Alexander,  8  N.  C.  67.   S.  C— Battle  v. 


Columbia,  etc.  E.  Co.,  70  S.  C.  329,  49  S. 
E.  849;  Younge  v.  Moore,  1  Strobh.  48. 
W.  Va. — Hutchinson  v.  Parkersburg,  25 
W.  Va.  226. 

See  2  Bacon's  Abr.  59;  1  Chitty  PI. 
73;  4  Vin.  Abr.  83;  Baron  and  Feme 
T.  10. 

In  detinue,  the  husband  and  wife 
must  join  for  the  slave  which  belonged 
to  the  wife  before  coverture,  when  the 
person  in  possession  holds  adversely. 
But  when'  the  person  has  possession 
under  a  bailment  from  the  wife  made 
while  sole,  he  is  a  trustee  for, the  hus- 
band, and  his  possession  is  that  of  the 
husband  who  may  bring  suit  in  his  own 
name.  Armstrong  v.  Simonton's  Admr., 
6  N.  C.  351. 

Reducing  Choses  in  Action  to  Pol- 
session. — Where  it  is  necessary  to  re- 
sort to  an  action  to  reduce  to  pos- 
session choses  in  action  of  the  wife, 
the  husband  and  wife  must  join,  the 
cause  of  action  being  such  it  survives 
to  the  wife.  Johnston  v.  Pasteur,  1 
N.  C.  520.  See  Broome  v.  King,  10 
Ala.   819. 

As  to  choses  in  action  accruing  to 
the  wife  before  the  marriage,  the  hus- 
band must  sue  jointly  with  the  wife, 
but  it  is  said  he  may  or  may  not  join 
her  with  him  in  a  suit  upon  choses 
in  action  which  accrue  after  marriage. 
N.  Y.— Westervelt  v.  Gregg,  12  .N.  Y. 
202,  62  Am.  Dec.  160.  Tenn. — Lasseter 
v.  Turner,  1  Yerg.  413.  Eng. — Milner 
v.  Milnes,  3  T.  E.  627,  100  Eng.  Ee- 
print  770;  2  Bacon's  Abr.  59;  Com. 
Dig".  231;  4  Vin.  Abr.  80;  Baron  and 
Feme  S.  6. 

Where  by  decree  in  chancery  a  chosa 
in  action  was  assigned  to  a  distributee, 
who  was  a  feme  covert,  if  the  legal 
title  to  such  chose  in  action  was  vested 
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Wife's  Paraphernalia.  — At  common  law  the  wife's  paraphernalia  be- 
longed to  the  husband  and  for  an  injury  to  it  he  is  the  proper  party, 
to  sue,41  and  in  the  absence  of  proof  of  a  gift  he  is  the  only  one  to 
sue.42  Thus,  the  husband  has  such  a  special  ownership  in  the  wearing 
apparel  of  his  wife  and  child  as  to  enable  him  to  sue  a  carrier  for 
damages  arising  from  the  breach  of  contract  of  carriage  to  carry 
safely.43 

Legacies  and  Distributive  Shares. —  A  distributive  share  accruing  to 
the  wife  before  coverture  would  survive  to  her;  consequently  the 
action  must  be  joint.44 

Legacies  bequeathed  to  a  married  woman  are  classed  with  ehoses 
in  action,45  to  recover  which  the  husband  and  wife  must  join  in  the 
action,48  although  there  are  cases  holding  that   legacies   bequeathed 


in  the  distributee,  an  action  therefor 
should  be  in  the  name  of  the  feme 
covert  and  her  husband.  Pennington  v. 
McWhirter,  8  Humph.  (Tenn.)  130. 

"Where  the  debtor  of  the  wife  on 
transactions  had  with  her  while  sole, 
makes  a  note  payable  to  the  husband 
alone,  either  the  wife  is  the  real  bene- 
ficial owner  and  must  sue  alone,  or 
the  promise  is  an  express  promise  to 
pay  the  husband  as  her  trustee,  on 
which  he  alone  can  sue;  and  whether 
the  one  or  the  other,  in  no  event  could 
husband  and  wife  maintain  a  joint  suit 
upon  the  note.  Bell  v.  Allen,  53  Ala. 
125. 

,  Under  the  Iowa  statute,  ehoses  in  ac- 
tion of  the  wife  do  not  by  mere  opera- 
tion of  law  vest  in  the  husband  and 
authorize  him  to  sue  upon  them  against 
her  consent,  but  if  she  give  or  deliver 
them  to  him  he  may  sue  upon  them 
ill  his  own  name.  King  v.  Gottschalk, 
21  Iowa  512. 

41.  Curtis  v.  Delaware,  etc.  R.  Co., 
74  N.  T.  116,  122,  30  Am.  Rep.  271. 

42.  'Curtis  v.  Delaware,  etc.  E.  Co., 
74  1ST.  Y.  116,  30  Am.  Rep.'  271. 

43.  Fla. — Jacksonville,  etc.  R.  Co.  v 
Mitchell,  32  Fla.  77,  13  So.  673,  21  L. 
R.  A.  487.  N".  Y.— Curtis  v.  Delaware, 
etc.  R.  Co.,  74  N.  T.  116,  30  Am.  Rep. 
271;  Harris  v.  Delaware,  etc.  Co.,  61  N. 
Y.  656.  S.  C.— Battle  v.  Columbia,  etc. 
R.  Co.,  70  S.  C.  329,  49  S.  E.  849. 

Wliere  husband  and  wife  are  travel- 
ing together  over  a  railway  whose  busi- 
ness it  is  to  carry  passengers  and  their 
baggage  and  the  husband  purchases  the 
tickets  representing  the  fares  of  him- 
self and  wife  and  has  his  own  and  his 
•  wife's  baggage   checked  to  the  point 
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of  their  destination,  himself  receiving 
the  checks  representing  the  railway's 
receipt  for  such  baggage  and  the  rail- 
way company  loses  or  fails  to  deliver 
at  the  agreed  point  the  trunk  thus 
checked  of  the  wife,  containing  her 
wearing  apparel  and  that  of  her  child, 
the  husband  can,  in  his  own  name  alone, 
without  joining  his  wife  maintain  an 
action  for  damages  upon  the  contract 
thus  made  with  him  for  the  carriage  of 
himself  and  wife  and  their  baggage, 
for  the  breach  thereof  by  the  railway 
in  failing  to  deliver  the  baggage  of  the 
wife.  That  in  such  ■  case,  although  the 
general  ownership  of  the  lost  trunk  and 
its  contents  is  in  the  wife,  the  hus- 
band has  such  a  special  ownership  there- 
in as  will  entitle  him  to  recover  in  his 
own  name  alone  the  value  of  such  lost 
trunk  and  its  contents  as  his  damages 
for  the  breach  of  the  contract  made 
with  him  for  the  safe  carriage  and  de- 
livery, and  recovery  by  the  husband  in 
such  case  is  a  complete  bar  to  &ny  sub- 
sequent suit  upon  the  same  cause  of 
action  that  might  be  instituted  by  the 
wife.  Jacksonville,  etc.  E.  Co.  v. 
Mitchell,  32  Fla.  77,  13  So.  673,  21 
L.  R.  A.  487. 

44.  Lasseter    V.    Turner,     1     Yerg, 
(Tenn.)   413. 

To  compel  the  payment  by  an  ad- 
ministrator of  the  distributive  share  in 
the  estate  of  the  plaintiff's  brother-in- 
law,  the  wife  must  be  joined  where 
it  appears  that  the  complainant  and  his 
wife  were  married  after  the  death  or 
the  brother.'  Cherry  &  Bell  v.  Belcher,. 
5  Stew.  &  P.  (Ala.)  133 

45.  Callego  v.  Chevallie,   2   ErocK. 
285,  9  Fed.  Cas.  No.  5,200. 


46. 


Lasseter   v.   Turner,    1    Yerg. 
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and  distributive  shares  accruing  to  the  femes  covert  during  coverture 
become  the  property  of  their  husbands  and  they  alone  may  maintain 
the  action,*7  but  the  married  women  being  regarded  as  the  meritorious 
cause  may  be  joined.48 

(B.)  Fob  Recovery  of  Damages  foe  Toets  Committed  Upon  Property. 
likewise,  the  right  of  action  for  injury  or  damage  to  her  personal 
property  completed  before  marriage  is  in  the  husband  alone,49  but  if 
the  action  be  such  that  it  survive  to  her,  the  wife  is  a  necessary  party 
plaintiff.50  If  the  cause  of  action  had  its  inception  before  marriage 
but  its  completion  afterwards,  the  husband  and  wife v  may  join  or  they 
may  sever  in  trover  or  trespass.51 

Since  every  species  of  personal  property  acquired  by  the  wife  dur- 
ing coverture  belongs  to  the  husband,  any  injury  to  it  committed 
during  coverture  gives  a  right  of  action  to  the  husband  only,82  he  alohe 


(Tenn.)    413;    Bryant    V.    Puckett,    3 
Hayw.  (Tenn.)   252. 

Proceedings  in  the  ease  of  ordinary 
legacies  to  which  the  husbands  are  en- 
titled by  virtue  of  their  marital  rights 
should  be  in  the  names  of  both  the 
husband  and  wife.  Guild  v.  Peck,  11 
Paige  (N.  Y.)  475. 

47.  Me.— Shirley  v.  Walker,  31  Me. 
541.  Miss. — Henderson  v.  Guyot,  6 
Smed.  &  M.  209;  McGee  v.  Ford,  5 
Smed.  &  M.  769.  Pa.— Brinton 's  Est., 
10  Pa.  408. 

A  husband  may  maintain  in  his  own 
right,  after  the  death  of  the.  wife,  for 
a  legacy  given  to  her  during  coverture. 
Hapgdod  v.  Houghton,  22  Pick.  (Mass.) 
480. 

The  passage  of  a  statute  after  tho 
vesting  of  the  husband's  right  to  the 
legacy  does  not  affect  the  husband's 
interest  and  his  right  of  action  exists 
as  at  common  law.  Westervelt  v.  Gregg, 
12  N.  Y.  202,  62  Am.  Dec.  160. 

48.  Shirley  v.  Walker,  31  Me.  541. 

49.  Ga.— Wellborn  v.  Weaver,  17 
Ga.  267,  63  Am.  Dec.  235.  Ky.— Mar- 
tin v.  Poague,  .4  B.  Mon.  524;  Fight- 
master  v.  Beasley,  1  J.  J.  Marsh.  606; 
Trimble  v.  Stipe,  5  T.  B.  Mon.  264. 
N.  H.— Brown  v.  Fitz,  13  N.  H.  283. 
H.  CU-W&lker  v.  Mebane,  5  N.  C.  4 
Eng.— M'Neilage  v.  Hollo  way,  1  B.  & 
Aid.  218,  106  Eng.  Reprint  80.  Compare 
Milner  v.  Milnes,  3  T.  B.  627,  100  Eng. 
Reprint  770;  1  Chitty  PI.  74;  Dicey 
Parties  to  Actions,  §86;  Barbour's  Par- 
ties 283.  See,  however,  Com.  Dig.  231. 
•    60.    Stroop  v.  Swarts,  12  Serg.  &  R. 

(Pa-)  76.  See  Milner  v.  Milnes,  3  T. 
*■  <E7(  100  Eng.  Reprint  770;  1  Chitty 


51.  Ky. — Fightmaster  v.  Beasley,  1 
J.  J.  Marsh.  606.  Mo. — Haile  v.  Palmer, 
5  Mo.  403.  Eng. — Nelthrop  v.  Ander- 
son, 1  Salk.  114,  91  Eng.  Beprint  104; 
Blackborn  &  Haigh  v.  Greaves,  2  Lev. 
107,  83  Eng.  Eeprint  472;  2  Bacon's 
Abr.  59.  See  Com.  Dig.  231;  1  Chitty 
PI.  74;  Barbour  On  Parties  To  Actions 
287. 

52.  XT.  S. — Moores  v.  Carter,  Hempst. 
64,  17  Fed.  Cas.  No.  9,782a.  Ala. 
Thrasher  v.  Ingram,  32  Ala.  645;  George 
v.  English,  30  Ala.  582;  Walker  v.  Fen- 
ner,  28  Ala.  367.  Ind. — Speelman  v.  Cul- 
bertson,  15  Ind.  441.  Ky. — Duekett  v. 
Crider,  11  B.  Mon.  188;  Fightmaster 
v.  Beasley,  1  J.  J.  Marsh.  606;  Trimble 
v.  Stipe,  5  T.  B.  Mon.  264.  Mass.— Hen- 
nessey v.  White,  2  Allen  48;  Gerry  V. 
Gerry,  11  Gray  381.  Miss. — Henderson 
v.  Guyot,  6  Smed.  &  M.  209.  N.  X 
Teneick  v.  Flagg,  29  N.  J.  L.  25.  N.  Y. 
MeCormick  v.  Pennsylvania  Cent.  B. 
Co.,  49  N.  Y.  303;  Blanchard  &  Sawyer 
v.  Blood,  2  Barb.  352.  Pa. — Fairchild 
v.  Chaustelleux,  8  Watts  412;  Seibert 
v.  M 'Henry,  6  Watts  301.  S.  C— Myers 
v.  Griffis,  11  Rich.  560;  Younge  v. 
Moore,  1  Strobh.  L.  48.  Vt.— Rawlins 
v.  Bounds,  27  Vt.  17.  Va. — Lowry  v. 
Mountjoy,  6  Call  55.  Eng. — Bidgood  v. 
Way,  2  W.  Bl.  1236,  96  Eng.  Eeprint 
728;  Spooner  v.  Brewster,*  3  Bing.  136, 
11  E.  C.  L.  75,  2  Car.  &  P.  34,  12  E.  C. 
L.  435,  3  L.  J.  C.  P.  (O.  S.)  203,  10 
Moore  C.  P.  494,  28  Eev.  Rep.  613; 
Buckley  v.  Collier,  1  Salk.  141,  91  Eng. 
Reprint  105;  Nelthrop  v.  Anderson,  1 
Salk.  114,  91  Eng.  Reprint  104;  Dicey 
Parties  to  the  Action,  Rule  88-;  Barbour 
Parties  to  Actions,  283. 
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must  bring  the  action  without  joining  her,  she  having  no  right  of 
action.53 

The  fact  that  the  husband  and  wife  were  not  living  together  does 
not  affect  these  rules.54 

b.  Under  Modem  Statutes.  —  (I.)  In  General  —  Statutes  in  prac- 
tically all  the  states  have  changed  the  common-law  rules  as  to  the  wife's 
separate  property,  and  have  provided  that  the  wife  may  sue  alone  in 
respect  to  her  separate  property,55  but  except,  as  modified   by  such 


53.  Lewis  v.  Beekler  (Me.),  12  Atl. 
627. 

54.  Moores  *.  Carter,  Hempst.  64, 
17.  Fed.  Cas.  No.  9,782a;  Thrasher  V. 
Ingram,   32   Ala.   645. 

55.  Ala.— Sheldon  v.  Birmingham 
Bldg.  &  Loan  Assn.,  121  Ala.  278,  25 
So.  820  (should  not  be  brought  by  next 
friend) ;  Wortham  v.  Gurley,  75  Ala. 
356;  Taylor  v.  Jones,  52  Ala.  78;  Spear's 
Admr.  v.  Lumpkin,  39  Ala.  600;  Lewis 
v.  Elrod,  38  Ala.  17;  MeConeghy  v. 
McCaw,  31  Ala.  447.  Ark. — Arkansas 
Stables  v.  Samstag,  78  Ark.  517,  94  S. 
W.  699;  Berlin  v.  Cantrell,  33  Ark. 
611;  Cairo  &  F.  R.  Co.  v.  Parks,  32  Ark. 
131;  Chaplin  v.  Holmes,  27  Ark.  414; 
Countz  v.  Marklin,  30  Ark.  17.  Cal. 
Code  Civ.  Proc,  §370;  Bondy  v.  Amer- 
ican Transfer  Co.,  15  Cal.  App.  746, 
115  Pac.  965;  Duncan  v.  Duncan,  6  Cal. 
App.  404,  92  Pac.  310.  Colo.— Eev. 
St.,  1908,  §4182.  Conn. — Mathewson  v. 
Mathewson,   79  Conn.   23,   63   Atl.   285, 

5  L.  R.  A.  (N.  S.)  611.  D.  C— Quirk 
v.  Liebert,  12  App.  Cas.  394;  Fisk  v. 
Bigelow,  2  McArthur  427.  Fla  —  Gen. 
St.,  1906,  §§1723,  2592;  Porter  v.  Tay- 
lor, 64  Fla.  100,  59  So.  400.  Ga.— Cen- 
tral R.  &  Banking  Co.  v.  Bryant,  89 
Ga.  457,  15  S.  E.  537;  Francis  v.  Dickel 

6  Co.,  68  Ga.  255;  Elliott  v.  Deason, 
64  Ga.  63;  Harper  v.  Whitehead,  33  Ga. 
138.  Idaho.^Saljsbury  v.  Spofford,  22 
Idaho  393,  126  Pac.  400.  111.— Indian- 
apolis, B.  &  W.  B.  Co.  v.  McLaughlin, 
77  111.  275;  Chicago  v.  McGraw,  75  111. 
566;  Wing  v.  Goodman,  75  111.  159; 
Emerson  v.  Clayton,  32  111.  493;  Harris 
v.  Brain,  33  111.  App.  510.  Ind.— Myers 
V.  Jackson,  135  Ind.  136,  34  N.  E.  810; 
Gee  v.  Lewis,  20  Ind.  149 ;  Hollings- 
worth  v.  State,  8  Ind.  257.  la. — Kramer 
v.  Conger,  16  Iowa  434.  Ky.— Camp- 
bell v.  Galbreath,  12  Bush  459.  Me. 
Noble  v.  Milliken,  74  Me.  225.  43  Am. 
Bep.  581;  Norton  v.  Craig,  68  Me.  275; 
Davis  v.  Herrick,  37  Me.  397;  Webb  v. 
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Hall,  35  Me.  336.  Md.— Rogers  v.  Rob- 
erts, 58  Md.  519;  Barton  v.  Barton,  32 
Md.  214;  Bridges  v.  McKenna,  14  Ma. 
258.  Mass.— Forbes  v.  Tuckerman,  115 
Mass.  115;  Read  v.  Earle,  12  Gray  423; 
Conknt  v.  Warren,  6  Gray  562.  Mich. 
Comp.  Laws,  1897,  §8692.  Minn.— Spen- ' 
cer  v.  St.  Paul  &  S.  ft  R.  Co.,  22  Minn. 
29;  Spencer  v.  Sheehan,  19  Minn.  338; 
Nininger  v.  Carver  Co.  Comrs.,  10  Minn. 
133.  Mo.— Rice,  Stix  &  Co.  v.  Sally, 
176  Mo.  107,  75  S.  W.  398;  Gotcher  v. 
Haefner,  107  Mo.  270,  17  S.  W.  967; 
Cox  v.  St.  Louis  M.  &  S.  E.  R.  Co.,  123 
Mo.  App.  356,  100  S.  W.  1096;  Holmes 
v.  Leadbetter,  95  Mo.  App.  419/69  S. 
W.  23;  Bobb  v.  Taylor,  25  Mo.  App. 
583:  Nev.— Rev.  Laws,  1912,  §4989.- 
N.  H. — Pearson  v.  Pearson,  60  N.  H. 
497;  Dinsmore  v.  Winegar,  57  N.  H. 
382';  Whidden  v.  Coleman,  47  N.  H.  297. 
N.  J.— Van  Cleve  v.  Rook,  40  N.  J.  L. 
25;  Young  v.  Young,  45  N.  J.  Eq.  27, 
16  Atl.  921;  Tantum  v.  Coleman,  26  N. 
J.  Eq.  128.  N.  Y.— Code  Civ.  Proc, 
§450;  Draper  v.  Stouvenel,  35  N.  Y.  507; 
Palmer  «.  Davis,  28  N.  Y.  242;  Brown- 
son  v.  Gifford,  8  How.  Pr.  389;  Schoen- 
feld  v.  Globe,  etc.  Cleaning  Co.,  121 
N.  Y.  Supp.  332.  N.  O.— Willis  v.  White, 
150  N.  ft  199,  63  S.  E.  942,  134  Am. 
St.  Rep.  906;  Earnhardt  v.  Clement,  137 
N.  C.  91,  49  S.  E.  49;  Thompson  v. 
Wiggins,  109  N.  ft  508,  14  S.  E.  301; 
Barham  v.  Gregory,  62  N.  C.  243.  Ohio. 
Cahoon  v.  Kinen,  42  Ohio  St.  190; 
Stevenson  v.  Morris,  37  Ohio  St.  10,  41 
Am.  Rep.  481.  Pa.— Powell's  Estate,  3 
Pa.  Dist.  508.  R.  I.— Corey  v.  Howard, 
19  R.  I.  723,  37  Atl.  946.  S.  C— Holtz- 
claw  v.  Gassaway,  52  S.  C.  551,  30 
S.  E.  399.  Vt.— Buck  «.  Troy  Aqueduct 
Co., '76  Vt.  75,  56  Atl.  285;  Swerdferger 
v.  Hopkins,. 67  Vt.  136,  31 . Atl.  153; 
Hackett  v.  Hewitt,  57  Vt.  442,  52  Am. 
Rep.  132;  Bartlett  v.  Boyd,  34  Vt.  256. 
Va.— Norfolk  &  Western  R.  Co.  «■ 
Dougherty,  92  Va.  372,  23  S.  E.  777, 
30  L.  R.  A.    842.     Wash.— Bodda   v. 
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statutes  the  common  law  rules  precluding  a  married  woman  from 
suing  alone  is  still  applicable,56  and  if  the  property  in  reference  to 
which  the  suit  is  brought  is  not  her  separate  estate  the  joinder  of  the 
husband  and  wife  is  still  necessary;  she  cannot  maintain  the  suit 
alone  in  her  own  name.67 

While  such  statutes  have  been  construed  to  require  the  wife  to  sue 
alone  without  the  joinder  of  the  husband,58  in  other  states  these 
statutes  are  construed  to  be  permissive  only  and  not  to  require  her  to 
sue  alone,  she  being  permitted  to  sue  alone  or  to  join  her  husband 
with  her  as  co-plaintiff  at  her  election.59 

Statutes  in  some  states  still  permit  the  husband  to  sue  alone  in  his 
own  name  in  relation  to  his  wife's  separate  estate.60 

The  general  rule  now  is,  that  in  an  action  by  the  wife  to  enforce 
her  rights;  if  the  husband  has  a  direct  and  substantial  interest  in  the 
suit  or  action  he  should  be  joined  as  a  party.61 


Needham,  78  Wash.  636,  139  Pae.  628; 
Harvey  v.  Sparks  Bros.,  45  Wash.  578, 

88  Pac.  11'08.      W.    Va Code,    1906, 

§2962;  Clay  v.  City  of  St.  Albans,  43 
W.  Va.  539,  27  S.  E.  368,  64  Am.  St. 
Rep.  883;  Dulin  v.  McCaw,  39  W.  Va. 
721,  20  S.  E.  681;  McKenzie  v.  Ohio 
River  K.  Co.,  27  W.  Va.  306;  Eader  v. 
Neal,  13  W.  Va.  373.  Wis.— Gallagher 
8.  Mjelde,  98  Wis.  509/74  N".  W.  340. 

56.  TJ.  S. — Bank  of  America  v.  Banks, 
101 U.  S.  240,  25  L.  ed.  850.  Ala.— Pick- 
ens v.  Oliver,  29  Ala.  528.  Mo.— Black 
v.  Slaton,  92  Mo.  App.  662. 

An  action  brought  by  a  married 
woman  for  deceit  in  procuring  a  trans- 
fer by  her  of  her  separate  property  is 
an  action  concerning  her  separate  prop- 
erty within  such  provisions.  Mills  v. 
Winter,  94  Ind.   329. 

57. '  Under  a  statute  providing  that 
"where  a  married  woman  is  a  party, 
her  husband  must  be  joined  with  her 
except  that,  where  the  action  concerns 
ner  separate  property  or  business,  she 
may  sue  or  be  sued  alone, ' '  it  was 
error,  in  a  case  not  within  the  excep- 
tion, to  allow  an  action  against  the 
husband  and  wife  to  be  discontinued 
as  against  the  husband  only.  Gallagher 
».  Mjelde,  98  Wis.  509,  74  N.  W.  340. 

58.  Ala.— Skinner  v.  Chapman,  78 
Ala.,  376;  Sawyers  v.  Baker,  72  Ala. 
i?"  •'I1J-~II1<lianapolis,  etc.  R.  Co.  v. 
McLaughlin,  77  111.  275;  Stampoffski  v. 
Hooper,  75  HI.  241.  Me.— Collen  v. 
Kelsey,  39  Me.  298.  N.  H.— Whidden 
».  Coleman,  47  N.  H.  297.  N.  Y.— Ack- 
%  v.  Tarbox,  31  N.  Y.  564;  Palmer  v. 
"S  N.  Y.  242.    Vt.-^3werdferger 


v.  Hopkins,  67  Vt.  136,  31  Atl.  153; 
Hackett  v.  Hewitt,  57  Vt.  442,  52  Am. 
Rep.  132.  Va.— Norfolk  &  W.  R.  Co. 
v.  Dougherty,  92  Va.  372,  23  S.  E.  777. 

59.  Ind. — Bower  v.  Bowen,  139  Ind. 
31,  38  N.  E.  326;  Atkinson  v.  Mott, 
102  Ind.  431,  26  N.  E.  217;  Roller  v. 
Blair,  96  Ind.  203;  Martindale  v.  Tib- 
betts,  16  Ind.  200.  N.  Y.— Woods  v. 
Thompson,  11  How.  Pr.  184;  Rusher  v. 
Morris,  9  How.  Pr.  266.  W.  Va.— Clav 
v.  City  of  St.  Albans,  43  W.  Va.  539, 
27  S.  E.  368,  64  Am.  St.  Eep.  883; 
Eobinson  v.  Woodford,  37  W.  Va.  377, 
16  S.  E.  602;  Pox  v.  Manufacturers'  P. 
Ins.  Co.,  31  W.  Va.  374,  6  S.  E.  929. 

In  Carter  v.  TJhlein  (N.  J.),  36  Atl. 
956,  the  court  said:  "The  statute 
authorizing  a  married  woman  to  sue 
in  her  own  name  is  not  intended  to 
restrict,  but  to  extend,  the  powers  of 
the  feme  covert,  and  so  that  they  may 
be  equal  to  those  exercised  by  a  feme 
sole,  and  does  not  deprive  her  of  the 
right,  to  join  with  her  husband  in 
prosecuting  a  claim  in  which  they  may 
be  jointly  interested." 

60.  Texas,  etc.  E.  Co.  v.  Medaris,  64 
Tex.  92;  San  Antonio,  etc.  E.  Co.  v. 
Flato,  13  Tex.  Civ.  App.  214,  35  S.  W. 
859. 

61.  Ala.— 'Cudd  v.  Reynolds,  65  So. 
41.  Conn.— Gen.  St.,  1902,  §594;  Wells 
v.  Cooper,  57  Conn.  52,  17  Atl.  281.  111. 
Chandler  v.  Ward,  188  111.  322,  58  N.  E. 
919;  MeMullen  v.  Vanzant,  73  111.  190. 
Vt. — Ainger  v.  White's  Admx.,  85  Vt. 
446,  82  Atl.  666. 

Interest  in  Wife's1  Land. — Boremus  v. 
Paterson,  69  N,  J.  Eq.  188,  57  Atl.  548, 
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(II.)  Suits  Relating  to  Realty.  —  Under  the  statutes  providing  that  a 
married  woman  may  sue  in  her  own  name  in  relation  to  her  separate 
property,  a  married  woman  may  sue  alone  for  a  trespass  upon  her 
lands,02  or  for  an  injury  to  her  reversion,63  or  to  recover  possession 
thereof,64  or  to  recover  the  rents  and  profits  of  her  separate  real 
property.65  Upon  a  sale  of  her  separate  real  property  she  may  main- 
tain an  action  to  recover  the  purchase  price,66  or  may  maintain  a  bill 
in  equity  to  enforce  a  vendor's  lien  on  land  which  was  her  separate 
estate.67  But  notwithstanding1  the  wife's  ownership  of  the  property, 
the  husband  may  h'ave  such  a  possession  thereof  as  would  entitle  him 
to 'maintain  an  action  against  a  trespasser  for  trespasses  thereon.68 


curtesy.  See  McKinney  v.  Jones,  55 
Wis.  39,  11  1ST.  W.  606,  12  N.  W.  381. 

Where  the  legal  title, to  a  homestead 
was  in  the  wife  but  it  appeared  that 
the  husband  paid  a  larger  portion  of 
the  consideration,  that  they'  occupied  it 
together,  ,and  both  claimed  it  was  ex- 
empt from  sale  ,  under  the  execution, 
their  Joint  interest  in  its  preservation 
as  their  homestead  gave  them  the  right 
to  join  in  the  action  for  an  injunction 
against  a  sale  thereof.  Anderson  v. 
Davis,  18  Utah  200,  55  Pae.  363. 

Where  a  husband  and  wife  join  in 
a  conveyance  of  lands  of  the  former, 
the  sale  being  induced  by  fraud  on 
the  part  of  the  grantee,  the  wife  has 
a  cause  of  action  against  him  for  danv 
ages  sustained  in  the  loss  of  her'  in- 
choate rights  of  dower.  ,  In  such  case 
while  the  injury  to  the  husband  and 
the  wife  are  separate  and  distinct,  yet 
there  is  such  a  common  interest  as  to 
authorize  them  to  join  in  one  action. 
Simar  v.  Canaday,  53-  N.  Y.  298,  13 
Am.    Rep.   523. 

62.  Atkinson  «.  Mott,  102  Ind.  431, 
26  3NT.  E.  217  (though  husband  manages 
property) ;  Boos  v.  Gomber,  24  Wis.  499, 
s.  c,  23  Wis.  284. 

In  King  v.  Martin,  67  Ala.  177,  it 
was  held  that  the  provision  of  the 
statute  allowing  the  wife  to  sue  alone, 
when  the  suit  related  to  her  separate 
estate,  referred  only  to  the  estate 
created  by  the  laws  of  Alabama,  and 
not  to  those  created  by  any  other 
state;  and  where  the  wife  had  an  in- 
terest in  the  suit  under  the  laws  of 
such  state,  the  husband  was  a  proper 
party  plaintiff. 

The  husband  may  be  joined  as  a  co- 
plaintiff  as  at  common  law.  Atkinson 
V.  Mott,   102   Ind.  431,  26  N.  B.  217j 
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City  of  New  Albany  v.  Lines,  21  Ind. 
App.  380,  51  N.  E.  346. 

63.  Lyon  v.  Green  Bay,  etc.  Co.,  42 
Wis.  548. 

64.  Ala. — Parsons  v.  Woodward,  73 
Ala.  348;  'Mohon  v.  Tatum,  69  Ala. 
466.  Ark. — Cairo,  etc.  E.  Co.  v.  Parka, 
32  Ark.  131.  Ind. — Myers  v.  Jackson, 
135  Ind.  136,  34  N.  E.  810.  Me.— Webb 
v.  Hall,  35  Me.  336.  Mo.— Bains  v.  Bul- 
lock, 129  Mo.  117,  31  S.  W.  342;  Arnold 
v.  Willis,  128  Mo.  145,  30  S.  W.  517. 
W.  Va. — McKenzie  v.  Ohio  Eiver  B.  Co, 
27  W.  Va.  306;  Mathews  v.  Greer,  21 
W.  Va.  694. 

In  Kentucky  since  the  Weissinger  Act 
(Laws,  1894,  ch.  76)  a  married  woman 
may  sue  to  recover  property  held  in 
trust  for  her  without  joining  her  hus- 
band as  a  party  he  not  having  reduced 
the  property  to  possession.  Walker  V, 
Milliken,  150  Ky.  12,  150  S.  W.  71. 

In  a  writ  of  entry,  where  the  title 
to  the  land  is  in  the  wife,  the  husband 
need  not  be  joined.  Cahoon  v.  Coe,  57 
N.  H.  556.  See  generally  the  title 
"Writ  of  Entry." 

65.  Hayner  v.  Smith,  63  HI.  430,  14 
Am.  Eep.  124;  Cahoon  v.  Kineny.  42 
Ohio  St.  190. 

66.  Grantham  v.  Payne,  77  Ala.  584; 
Snyder  v.  Glover,  75  Ala.  379. 

67.  A  married  woman  owning  a 
promissory  note  which  w,as  given  for 
the  purchase  money  of  land,  and  which 
accrued  to  her  •  as  a  separate  estate 
under  the  laws  of  Georgia,  herhusband 
having  no  title  or  interest  in  it,  either  ( 
legal  or  equitable,  may  maintain  a  bill 
in  equity  in  her  own  name  to  enforce 

a  vendor's  lien  on  the  land  without 
joining  her  husband.  Bogan  v.  Hamil- 
ton, 90  Ala.  454,  8  So.  186. 

68.  Del.--Chorman  v.  Queen  Anne  s 
R.  Co.,  3  Penne.  407,  54  Atl.  687.  N.  S. 
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Partition. — The  husbands  of  married  women  need  not  be  made 
parties  in  suits  by  them  against  others  for  partition  of  land,  where 
the  husband's  interest,  if  any,  in  the  land,  would  not  be  affected,60 
but  he  is  a  proper  party.70 

(III.)  Suits  Relative  to  Personalty.  —  Under  the  modern  statutes 
authorizing  the  wife  to  sue  alone  with  respect  to  her  separate  property 
she  may  sue  alone  to  recover  possession  of  her  personal  property,71 
or  for  its  conversion,72  but  her  husband  cannot  maintain  an  action  for 
conversion  of  her  personalty  in  his  own  name,  though  he  made  the 
.  contract  in  reference  thereto  in  his  own  name.73 

Under  some  statutes  the  wife  must  sue  alone,  the  husband  not  being 
a  proper  party  plaintiff.74 

c.  In  Equity.  —  A  suit  in  equity  relative  to  the  wife's  separate 
property  is  brought  ,by  the  husband  and  wife  jointly,75  or  in  case 
the  husband's  interests  are  antagonistic  to  those  of  his  wife,  she 
sues  by  her  next  friend,  and  the  husband  is  made  a  party  defendant.76 


Albin  v.  Lord,  39  N.  H.  196.  N.  Y. 
•Alexander  v.  Hard,  64  N.  T.  228. 
Wis,— Lyon  v.  Green  Bay,  etc.  R.  Co., 
42  Wis.  548. 

j  In  Jones  v.  Ducktown  Sulphur,  Cop- 
per &  Iron  Co.,  109  Tenn.  375,  3g7,  71 
S.  W.  821,  the  court  said:  ",We  are 
of  the  opinion  that  the  husband,  with- 
out joining  the  wife,  has  the  right  to 
me  for  such  injuries  to  the  wife's  land 
held  in  fee  by  her,  as  impair  its  pro- 
■dnctive  value  year  by  year,  accrued  up 
to  the  time  of  the  bringing  of  hia 
suit,  and  that  this  would  be  the  meas- 
ure ■  of  his  damages;  but  that,  to  re- 
cover for  injuries  beyond  these,  the 
wife  would  have  to  be  joined  in  the 
action.  We  do  not  think  that  for 
an  injury  merely  to  crops,  or  to  the 
tents  and  profit  producing  power  of 
the  land,  it  is  essential  that  the  wife 
should  he  joined." 

69.  Mo.— Estes  v.  Nell,  140  Mo.  639, 
653,  41  S.  W.  940;  Cochran  v.  Thomas, 
131  Mo.  258,  33  S.  W.  6.  N.  J.— Cast- 
neru.SUker,  43  N.  J.  Eq.  8,  10  Atl. , 
493.  N.  Y.— Mapes  V.  Brown,  14  Abb. 
N.  0.  94;  Brownson  v.  Gifford,  8  How. 
n.  389.  Pa.— In  re  Powell's  Estate. 
3  Pa.  Dist.  -508. 

See  the  title  "Partition." 
As  to  suits  for  partition  between  hus- 
band and  wife,  see  supra,  I,  A,  2. 

70.  Bower  v.  Bowen,  139  Ind.  31,  38 
*•  E.  326.     See    generally    the    title 

Partition."  - 

J?"  Ala— Wortham  v.  Gurley,  75  Ala. 
■W;  Harris  v.  Brooks,  56  Ala.  388.  Ark. 
«wlui  v.  Cantrell,  33  Ark.  611;  Hershy 


v.  Clarksville  Institute,  15  Ark.  128. 
Kan. — Bricker  v.  Ledbetter,  26  Kan. 
269.  'Mo.^Goldsmith  v.  Taussig,  60  Ma 
App.  460. 

72.  Gummings  v.  Friednian,  65  Wia 
183,  2.6  N.  W.  575,  56  Am.  Rep.  628. 

For  an  injury  to  the  personalty  of 
the  wife,  although  the  control  of  it  may 
be  released  to  her  husband  under  special 
statutory  provision,  the  action  may  be 
brought  in  the  name  of  the  wife,  but 
the  husband  may  also  sue  where  he 
has  the  control  of  said  property.  ,  Col- 
len  v.  Kelsey,  39  Me.  298.  See  gen- 
erally the  title  "Trover  and  Conver- 
sion." 

73.  Anderson  v.  Todesca,  214  Mass. 
102,  100  N.  E.  1068. 

74.  No  action  can  be  sustained  by 
a  husband  and  wife  jointly,  to  recover 
for  the  conversion  of  property  which 
they  claim  under  a  mortgage  executed 
to  the  wife  alone,  to  secure  money  lent 
by  her,  a  portion  of  which  was  fur- 
nished to  her  by  her  husband.  Hen- 
nessey v.  White,  2  Allen  (Mass.)  48.  , 

75.  U.  S— Bein  v.  Heath,  6  How.  228, 
12  L.  ed.  416;  Taylor  v.  Holmes,  14 
Fed.  498.  Ala. — Sawyers  v.  Baker,  72 
Ala.  49.  Ky. — Ringo  v.  Warder,  6  B. 
Mon.  514;  Ellison  v.  Ellison,  11  Ky.  L-. 
Eep.  168,  11  S.  W.  808.  Mass. — Burns 
v.  Lynde,  6  Allen  305.  N.  C. — Wilson 
v.  Wilson,  41  N.  C.  236.  Vt.— Porter 
v.  Rutland  Bank,  19  Vt.  410;  Bradley 
v.  Emerson,  7  Vt.  369.  Va. — Alexander 
v.  Alexander,  85  Va.  353,  7  S.  E.  335, 
1  L.  E.  A.  125. 

76.  U.  S.— Bein  v.  Heath,  6  How.  228, 
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Statutes  in  most  of  the  states  now  permit  the  wife  to  sue  in  equity 
alone  without  the  joinder  of  her  husband.77  ' 

Passage  of  Married  Woman's  Act  After  Accrual  of  Rights.  — A  married 
woman  may  sue  alone  in  equity  to  establish  a  resulting  trust,  although 
the  statutes  giving  her  the  control  of  her  property  may  have  been 
enacted  subsequent  to  her  acquisition  of  her  rights.78 

D.  By  Thikd  Parties  Against  Husband  and  Wipe  oe  Either.  —  1, 
In  General.  —  The  right  of  third  parties  generally,  to  sue  the  wife 
alone,  both  when  living  with  her  husband  and  when  he  is  absent,  has 
deserted  her,  or  is  incapacitated,  is  treated  elsewhere  in  this  title.79 

2.  On  Contracts  of  Wife.  —  a.  At  Common  Law.  —  Since  at  com- 
mon  law  the  contracts  of  a  married  woman  were  absolutely  null  and 
void  at  law,  no  right  of  action  existed  at  law  against  a  married 
woman  on  any  contract  made  by  her,  while  married  and  living  with 
her  husband,  it  being  against  the  husband  alone,  if  at  all.80 


12  L.  ed.  416;  Taylor  v.  Holmes,  14 
Fed.  498.  Mass. — Ayer  v.  Ayer,  16  Pick 
327.  Mich.— Peltier  v.  Peltier,  Harr.  19. 
Miss. — Hunt  v.  Booth,  Preem.  215.  "IT.  J. 
Johnson  v.  Vail,  14  N.  J.  Eq.  423.  N.  Y. 
Coit  v.  Coit,  6  How.  Pr.  53;  Dewall 
V.  Covenhoven,  5  Paige  581;  Wood  v. 
Wood,  2  Paige  454.  N.  C— Ward  «. 
Ward,  17  N".  C  553.  Vt.— Bradley  v, 
Emerson,  7  Vt.  369.  Va. — Alexander  v. 
Alexander,  85  Va.  353,  7  S.  E.  335,  1 
L.  R.  A.. 125. 

77.  See  the  statutes  of  the  various 
states  and  the  following  cases:  Ind. 
Wilkins  v.  Miller,  9  Ind.  IOOj  Mass. 
Porbes  v.  Tuckerman,  115  Mass.  115. 
Mich. — Child  v.  Emerson,  102  Mich.  38, 
60  N.  W.  292;  Leonard  v.  Pope,  27  Mich. 
145.  Mo.— Prewitt  v.  Prewitt,  188  Mo. 
675,  87  S.  W.  1000.  K  Y.— Bloodgood 
v.  Mickle,  15  Abb.  Pr.  (N.  S.)  103. 
N.  C— Earnhardt  v.  Clement,  137  N.  C 
91,  49  S.  E.  49. 

A  married  woman  is  competent  to 
sue  alone  as  complainant  in  a  bill  in 
equity,  and  her  husband  is  not  a  neces- 
sary party.  Corey  v.  Howard,  19  R.  I. 
723,  37  Atl.  946. 

Under  the  New  Jersey  practice  a  wife 
may  bring  a  suit  for  the  protection  of 
her  property,  in  her  own  name,  without 
joining  her  husband  as  a  party  to  the 
suit.  This  statute  enables  the  wife  to 
sue  as  a  "feme  sole"  but  does  >not 
requiro  her  to  do  so.  If  she  desires  to 
make  her  husband  a  party  to  the  suit 
she  must  follow  the  mode  of  procedure 
observed  before  the  adoption  of  §11 
and   sue   by   her   next   friend,   making 

yoi,  x; 


her   husband   a   defendant.     Bristol ,  o. 
Skerry,  64  N.  J.  Eq.  624,  54  Atl.  135. 

78.  Prewitt  v.  Prewitt,  188  Mo.  675, 
87  S.  W.  1000. 

79.  See  infra,  III,  A,  2. 

80.  See  the  following  cases:  Ala. 
Childress  v.  Mann  &  Co.,  33  Ala.  206. 
la. — Rodemeyer  v.  Rodman,  5  Iowa 
426.  Pa. — Jacobs  v.  Featherstone,  6 
Watts  &  S.  346;  Nutz  v.  Reutter,,  1 
Watts  229.  Tenn.— Harris  v.  Taylor,  3 
Sneed  536,  67  Am.  Dec.  576.  W.  Va. 
Carey  &  Co.  v.  Burruss  &  Pitzer,  20 
W.  Va.  571,  43  Am.  Eep.  790.  Wis. 
Shuman  v.  Steinel,  129  Wis.  422,  109 
N.  W.  74,  116  Am.'  St.  Rep.  961,  7 
L.  R.  A.  (N.  S.)  1048. 

In  Nutz  v.  Reutter,  1  Watts  (Pa.) 
229,  the  court  said:  "In  regard  to  the 
first  question,  I  consider  it  a  well  set- 
tled principle,  that  a  wife  cannot  be 
joined  with  her  husband  as  a  defend- 
ant in  an  action  founded  upon  a  con- 
tract or  promise  either  express  or  im- 
plied, except  where  she  has  made  the 
contract  or  promise,  or  done  the  act 
from  which  it  is  to  be  implied,  before 
coverture;  and  that  in  every  such  case 
the  wife  must  be  joined  in  the  suit 
with  the  husband.''' 

She  could  not  contract  and  be  sued 
as  a  feme  sole,  even  though  she  was 
living  apart  from  her  husband,  and  had 
a  separate  maintenance,  secured  to  her 
by  deed.  Marshall  v.  Button,  8  T.  B. 
545,  101  fing.  Reprint  1538.  See  also 
Ellah  v.  Leigh,  5  T.  R.  679,  101  Eng.  Ee- 
print  378.  , 

As  to  right  of  action  against  a  mar- 
ried wpman,  whose  husband  had  aban- 
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Upon  contracts  made  by  the  wife  before  coverture,  however,  she 
was  liable ;  but  either  upon  the  principle  that  a  married  woman  could 
not  be  sued  alone,  or  as  others  say,  because  the  husband  acquires 
rights  in  the  property  of  the  wife  by  marriage,  and  therefore  ought  to 
pay  her  debts,  it  was  necessary  in  every  case  that  the  husband  and 
wife  be  joined  in  the  suit.81 


floned  her  or  was  an  alien,  see  infra, 

m,  A,  2. 
81.    See   the    following    cases:     Ala. 

Moore  v.  Leseur,  18  Ala.  606;  Sprague 

V.  Morgan,  7  Ala.  952;  Gray  v.  Thack- 
er,  4  Ala-.  136.  Ark. — Ellis  v.  Clarke, 
19  Ark.  420,  70  Am.  Dec.  603.  Ga. 
Nicholson  v.  Wilborn,  13  Ga.  467.  Ind. 
Crawford  v.  Thompson,  91  Ind.  266,  46 
Am.  Eep.  598;  Shore  v.  Taylor,  46  Ind. 
345;  Tobin  v.  Connery,  13  Ind.  65.  la. 
Beunecker  v.  Scott,  4  Greene  185.    Ky. 

.  Beaumont  v.  Miller,  1  Mete.  68;  Fultz 
V.  Fox,  9  B.  Mon.  499.     Me. — Hamlin 
V.  Bridge,  24  Me.  145.     Miss.— Cannon 
V.  Grantham,  45  Miss.  88.     Mo.— Walk- 
er's Admr.  v.  Deaver,  79  Mo.  664;  Ben- 
jamin v.  Bartlett,   3   Mo.   86;    Todd   v. 
Works,  51'  Mo.   App.   267;    Wisdom  v. 
Kewberry,  30   Mo.  App.   241.      N.    J. 
Hackettstown  Bank  v.  Mitchell,   28  N. 
J.  L.  516.    N.  Y.— Gage  v.    Eeed,    15 
Johns.  403;  Angel  -v.  Felton,   8   Johns 
149;  Heller  v.  Rosselle,    6    Hun    631 
OMo.— Bruder  v.   Biehl,    1   Ohio    C.    C 
85;  Poor  v.  Scanlan,  8  Ohio  Dec.   (Re- 
print) 275;   Westerman  v.   Westerman, 
3  Ohio  Dee.  (Reprint)  501.    Pa. — Baker 
«.  Lukens,  35  Pa.  146;  Carl  r.  Wonder, 
5lWatts  97;  Nutz  v.  Reutter,  1  Watts 
229;;  Williams  v.   Coward,   1   Grant  21 
B.  I.— McMahon  v.   Perkins,    22   R.   I. 
116,  46  Atl.  405.     Tenn.— Sheppard  v. 
Kindle,   3   Humph.    80.      Tex. — Round- 
tree  v.  Thomas,  32  Tex.   286;   Nash  v. 
George,  6  Tex.  234.    Vt.— Cole  v.  Seeley, 
25  Vt.  220,   60   Am.    Dec.     258.       Va. 
Coles  v.  Hurt,  75  Va.  380.    Wis.— Plat- 
Mr  v.  Patchin,   19   Wis.    333.      Wyo. 
Granger  v.  Lewis  Bros.,  2   Wyo.    231. 
Eng.— Mitchinson  v.   Hewson,    7   T.   R, 
*J8,  101  Bng.   Eeprint    1013;    Drue   v. 
Thome,  Aleyn  72,  82  Eng.  Reprint  922. 
At  common  law,"  in  a  suit  upon  a 
natality  of  the   wife,  contracted   dum 
mm,  "though  satisfaction  of  the  judg- 
ment was  to  be  made  out  of  the  hus- 
.  band  s  property,  the  action  was  brought 
5-PgMnsf  both."      Crawford   v.   Thomp- 
son, 91  Ind.  266,  46  Am.  Rep.  598. 

This  was  true  in  equity  as  well  as 
.«  law,  it  being  held  in    Hamlin    n. 


Bridge,  24  Me.  145,  that  where  a  bill 
in  equity  was  brought  against  a  mar- 
ried woman,  with  the  view  of  obtain- 
ing payment  of  a  debt  contracted  by 
her  before  her  marriage,  from  her  prop- 
erty fraudulently  conveyed  while  .sole, 
the  husband,  although  a  certified  bank- 
rupt, should  have  been  joined  as  a 
party. 

In  Coles  V.  Hurt,  75  Va.  380,  the 
court  said:  "It  has  been  the  rule  of 
the  common  law  for  ages  that  the  hus- 
band is  answerable  for  the  wife's 
ante-nuptial  liabilities,  if  enforced 
during  coverture;  and  in  this  respect 
equity  follows  the  law.  It  does  not 
matter  on  what  principle  the  rule  is 
founded;  whether,  as  Bishop  earnestly 
contends  .  .  .,  it  is  because  the  wife 
cannot  be  sued  alone  during  coverture, 
and  her  husband  must  be  joined  for 
conformity,  or,  as  others  say,  because 
the  husband  acquires  rights  in  her 
property  by  marriage,  and  therefore 
ought  to  pay  her  debts.  Whatever  the 
true  reason  of  the  rule,  as  a  legal  prin- 
ciple it  is  absolute  and  must  prevail, 
unless  and  until  it  be  abrogated  or 
modified  by  legislation,  as  it  has  been 
we  believe,  in  many  if  not  all  of  the 
states  of  the  union.  ...  a  creditor 
has,  apart  frojn  statute  regulation,  the 
unquestionable  legal  right  to  sue  hus- 
band and  wife  for  the  debt  of  the  wife 
contracted  before  marriage,  while  sole, 
and  to  coerce  payment  from  the  hus- 
band of  a  judgment  for  such  debt  re- 
covered during  coverture.  It  is  no  an- 
swer to  the  demand  in  such  suit  that 
the  husband  and  wife  stipulated  be- 
tween themselves  before  and  in  con- 
templation of  marriage  that  the  hus- 
band and  his  property  should  not  be 
liable  for  the  wife's  ante-nuptial  debts. 
The  conclusive  reply  to  such  a  plea  is, 
that  whatever  the  parties  may  have 
agreed  upon,  the  law  creates  the  liabil- 
ity of  the  husband  and  gives  to  the 
creditor  the  right  to  enforce  it,  and 
they  cannot,  so  far  as  he  is  concerned, 
change  the  law  at  their  mere  will  and 
pleasure,  and  take  ajray  that  right." 
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b.  Under  Modern  Statutes.  —  Statutes  in  some  states  expressly 
exempt  the  husband  from  liability  for  the  debts  of  the  wife  contracted 
before  marriage,  and  provide  that  she  may  be  sued  alone  for  the 
recovery  of  such  debts.82 

Not  all  statutes  go  so  far,  however,  but  simply  give  such  exemption 
from  liability;  these  have  been  held  not  to  change  the  mode  of  pro- 
ceeding by  suit  against  husband  and  wife  jointly.83 

In  other  states  the  husband  may  still  be  joined  with  the  wife  in 
such  an  action,  but  such  joinder  is  not  necessary  or  imperative;84 
while  in  others  he  must  be  joined  by  express  provision  of  statute.86 

Post-Nuptial  Contracts.  —  Statutes  in  many  of  the  states  now  either 
expressly  or  by  necessary  implication  remove  from  married  women 
their  common-law  legal  incapacity  to  make  contracts,86  and  provide 
generally  that  they  may  sue  or  be  sued  as  a  feme  sote  in  respect  to 
such  contracts  as  they  may  be  empowered  thereby  to  make.87    As  a 


After  the  coverture  had  ceased,  the 
wife  might  be  proceeded  against  alone 
for  a  debt  contracted  by  her  previous 
to  marriage.  Clarke  &■  Co.  v.  Windham, 
12  Ala.  798. 

82.  See  the  statutes,  and  Madden  v. 
Gilmer,  40  Ala.  637;  Zachary  v.  Caden- 
head,  40  Ala.  236. 

83.  Fultz  v.  Fox,  9  B.  Mon.  (Ky.) 
499  (under  Act  of  1846);  Todd  V. 
"Works,  51  Mo.  App.  267;  "Wisdom  v. 
Newberry,  30  Mo.  App.  241  (under  Eev. 
St.,  1889). 

"As  it  is  the  duty  of  the  husband 
to  protect  the  rights  and  interests  of 
the  wife,  he  should  be  joined  in  the 
suit  for  the  purpose  of  attending  to 
such  defence,  if  any,  as  may  exist 
against  the  claim  asserted.  But  the 
judgment,  when  rendered,  should  show 
that  it  is  founded,  on  a  liability  of 
the  wife  incurred  prior  to  her  marriage, 
and  that  her  estate,  and  not  the  es- 
tate of  the  husband,  is  subject  to  its 
payment.  Fultz  v.  Fox,  9  B.  Mon. 
(Ky.)    499. 

84.  Under  a  statute  which  declares 
that  the  action  may  be  maintained 
against  husband  and  wife  jointly  for 
any  debt  of  the  wife  contracted  before 
marriage,  but  the  execution  on  any 
judgment  in  such  action  shall  issue 
against,  and  such  judgment  shall  bind, 
the  separate  property  and  estate  of  the 
wife  only,  and  not  that  of  the  hus- 
band, the  husband  may  be  joined  as 
defendant,  but  such  joinder  is  not 
necessary  or  imperative.  Heller  v.  Bos- 
selle,  6  Hun  (N.  Y.)  631,  citing  Lennox 
v.  Kldred,  65  Barb.   (ST.  T.)  410   (both 
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under  Act  of  1853,  Laws,  1853,  ch. 
576).  The  execution  would  not  go 
against  the  husband's  property  if  he 
were  joined,  as  at  common  law,  but 
would  only  bind  the  separate  property 
of  the  wife.  Heller  v.  Bosselle,  6  Hun 
(1ST.  Y.)  631. 

Under  a  statute  providing  that  when 
any  woman  against  whom  any  liability 
exists  shall  marry,  and  has  or  acquires 
lands,  judgment  on  such  liability  may 
be  rendered  against  her  and  her  hus- 
.band  jointly,  to  be  levied  of  such 
lands  only,  the  husband  is  a  proper, 
party  to  an  action  on  a  liability  pf 
the  wife  existing  before  marriage. 
Crawford  v.  Thompson,  91  Ind.  266,  46 
Am.  Bep.  598. 

The  husband  is  not  a  necessary  or 
proper  party  in  an  action,'  brought 
after  a  divorce  has  been  granted,  cm 
a  judgment  rendered  against  the  wife 
in  a  prior  action  against  both  hus- 
band and  wife  on  a  note  executed  by 
the  wife  before  her  marriage.  Swain  v.. 
Hunt,  52  Ind.  App.  626,  99  N.  E.  529. 

85.  See  the  statutes  of  the  several 
states,  and  Poor  v.  Scanlan,  8  Ohio 
Dee.  (Beprint)  275,  under  Ohio  Bey. 
St.  as  they  existed  at  the  date  of  this 

It  is  true  that  under  some  statutes, 
he  is  merely  a  nominal  or  formal  party 
in  suits  upon  her  liability  for  debts 
created  before  carriage.  Travis  v. 
Willis,  55  Miss.  557. 

86.  See  generally  the  statutes  of  the 
several  states. 

87.  See  the  statutes  of.  the  several 
states. 
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rule,  in  such  states,  a  right  of  action  now  exists  against  the  wife 
alone  upon  her  contracts  made  during  coverture,88  and  especially 
:  in  respect  to  her  separate  estate  or  business.88    Here  again,  how- 

(Buckingham  v.  Moss,  40  Conn.  461; 
Littster  v.  Littster,  151  Pa.  474,  25 
Atl.  117),  unless  expressly  limited  to 
such  as  are  made  after  the  passage  of 
the  act.  See  Wilson  v.  Herbert,  41 
N.  J.  L.  454,  32  Am.  Eep.  243. 

Covenant  in  Deed  or  Lease. — Where 
the  wife  is  authorized  to  enter  into  a 
covenant  running  with  or  relating  to 
real  estate  as  if  she  were  a  feme  sole, 
she  is,  in  respect  to  the  covenant  and 
the  remedies  thereon,  put  upon  the  foot- 
ing of  a  feme  sole,  and  an  action  at 
law  is  maintainable  against  her  with- 
out the  joining  of  her  husband.  Worth- 
ington  v.  Cooke,  52  Md.  297. 

89.  See  the  following  eases:  Ala. 
Eamage  v.  Towles,  85  Ala.  588,  5  So. 
342.  Del— Black  v.  Clements,  2  Penne. 
499,  47  Atl.  617.  D.  C— Sonnemann  «, 
Loeb,  11  App.  Cas.  143.  Ga.— Huff  v. 
Wright,  39  Ga.  41.  HI.— Haight  v.  Me- 
Veagh,  69  111.  624;  Halley  v.  Ball,  66 
111.  250;  Cookson  v.  Toole,  59  111.  515. 
la. — Bodemeyer  v.  Bodman,  5  Iowa  426. 
Mass. — Fiske  v.  Mcintosh,  101  Mass. 
66;  Estabrook  v.  Earle,  97  Mass.  302. 
N.  J.— Vankirk  v.  Skillman,  34  1ST.  J. 
L.  109.  N.  Y.— Taylor  v.  Glenny,  22 
How.  Pr.  240;  Brennan  v.  Chapin,  19 
N.  Y.  Supp.  237;  Williamson  v.  Dodge, 
5  Hun  497.  Ohio. — Sanders  v.  Shep- 
herd, 17  Ohio  C.  C.  503;  Koch  v.  Sei- 
fert,  9  Ohio  Dec.  (Beprint)  411.  Pa. 
Bovard  v.  Kettering,  101  Pa.  181;  Win- 
ternitz  v.  Porter,  86  Pa.  35.  Vt. — Holmes 
v.  Beynolds,  55  Vt.  39.  Va.— Dunn  v. 
Stowers,  104  Va.  290,  51  S.  B.  366.  Wis. 
Gallagher  v.  Mjelde,  98  Wis.  509,  74 
N.  W.  340;  Mueller  v.  Wiese,  95  Wis. 
381,  70  N.  W.  485.  Can.— Steels  v. 
Hullman,  33  IT.  C.  Q.  B.  471. 

A  married  woman  may  be  sued  alone 
on  notes  and  a  mortgage  signed  by  her 
with  her  husband  where  such  obliga- 
tions have  relation  to  her  separate 
estate.  Sonnemann  v.  Loeb,  11  App. 
Cas.    (D.   C.)    143. 

Under  a  statute  which  permits  an 
action  at  law  only  on  contracts  which 
relate  to  or  are  necessary  or  con- 
venient for  the  use  and  enjoyment  of 
a  married  woman's  separate  estate,  or 
the  carrying  on  of  her  separate  busi- 
ness,  or  which   relate   to   her  personal 
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During  coverture,  she  cannot  be  sued, 
in  law,  as  a  feme  sole,  unless  the  con- 
tract is  of  such  a  character  as  is  con- 
templated by  the  statutes,  however. 
Bodemeyer  v.  Bodman,  5  Iowa  426. 

88.    See  the  following  cases:   N.  Y. 
Martin  v.  Boberts,  30  Hun  255.     Ohio. 
Sanders  v.  Shepherd,  17  Ohio  C.  C.  503. 
Pa.— Leslie  v.   Carr,    5   Pa.   Dist.   541. 
E.  I— Merriam  v.  White,  18  B.  I.  727, 
30  Atl.  601,  suit  for  the  price  of  goods 
sold  and  delivered  to  her  without  join- 
ing her  husband  as  a  party  defendant. 
The  court  in  Merriam  v.  White,  18 
E.  I.  727;  30  Atl.   601,   after   quoting 
the    statute  authorizing     "any     mar- 
ried   woman"    to    "make     any    eon- 
tract  whatsoever,  the   same  as  if  she 
were  single   and  unmarried    and   with 
the  same  rights  and  liabilities,"  said: 
"We  are  of  opinion  that  §4  as  amended, 
authorizes  the  bringing  of  a  suit  in  the 
circumstances     mentioned     against     a 
married   woman    without    joining    her 
husband.     There    can   be    no    question 
that  a  single   woman    could   purchase 
goods  and  sender  herself  liable  to  be 
sued  for  the  recovery  of  the  price  if 
she  did  not  pay  the  purchase  money. 
As  the  statute   authorizes    a    married 
woman  to  make  any  contract  whatso- 
ever, the  same   as  if   single   and   un- 
married and  with  the  same  rights  and 
liabilities,   it   must    necessarily    follow 
that  she,  too,  may  make  a  contract  for 
the  purchase  of  goods  and  thereby  bind 
herself  for  the  payment   of   the   price 
on  delivery  of  the  goods  and  render  her- 
self liable  to  be  sued  if  she  does  not 
pay,  precisely  as  if  she  were  single  and 
unmarried;  otherwise  her  liability    on 
such  a_ contract  would  not  be  co-exten 
sive  with  that  of  a  single  woman,  and 
if  not  co-extensive,   not   the   same,   as 
the  statute  declares  it  shall  be."     It 
was  also  held  in  this  case  that  a  stat- 
ute providing  that  "in  all  actions  re- 
lating to  the  property  of  any  married 
woman,  ...   the  husband  and   wife 
shall  jointly  sue  and  be  sued,   .    .    ." 
was  limited  to  actions  relating  to  the 
poverty  of  a  married  woman,  and  does 
not  extend  to  her  contracts. 

Statutes  applicable  to  contracts  made 
"More  their  passage  as  well  as  after 
« 
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ever,  the  rule  is  not  without  conflict,  it  being  held  in  some  jurisdic- 
tions that  the  wife  cannot  be  sued  alone,  although  it  be  on  a  contract 
relative  to  her  separate  estate.90 

3.  On  Contracts  or  Liabilities  of  Husband.  —  Where  the  husband 
enters  into  contracts  binding  himself  alone,  and  not  affecting  the  wife's 
separate  property,  any  action  thereon  is  against  him  alone;  the  wife 
need  not  be  joined.91 

4.  On  Joint  Contracts  or  Liabilities  of  Husband  and  Wife.  —  Sinca 
the  wife  could  not,  by  the  common  law,  enter  into  any  contracts, 
even  in  conjunction  with  her  husband,  no  right  of  action  existed 
against  the  wife  on  a  contract  in  which  she  joined  with  her  husband, 
but  only  against  him  alone.92  Such  is  still  the  rule  unless  changed 
by  statute.83 

Statutes,  however,  have  empowered  the  wife  to  make  certain  eon- 
tracts,  and  provide  that  she  may  sue  and  be  sued  in  respect  to  the 
same,94  and  no  reason  of  public  policy  now  prevents,   under   these 


services,  an  action  at  law  is  not  main- 
tainable against  a  married  woman  on 
a  note  signed  by  hei  solely  as  surety 
for  her  husband.  Mueller  v.  Wiese,  95 
Wis.  381,  70  N.  W.  485. 

Statutory  liability  as  president  of  a 
business  corporation,  for  neglecting  or 
refusing  to  file  an  annual  statement  of 
the  corporate  affairs.  Stables  v.  Sam- 
stag,  78  Ark.  517,  94  S.  W.  699. 

Husband  as  Agent. — When  in  the 
making  of  a  parol  contract  both  hus- 
band and  wife  join  in  the  negotiation 
and  the  work  contemplated  by  and  done 
tinder  the  contract  involves  exclusively 
the  improvement  of.  the  eBtate  of  the 
wife,  the  presumption  is  that  the  con- 
tract is  made  on  behalf  of  the  wife, 
and,  in  the  absence  of  an  express  stip- 
ulation that  she  shall  be  liable  only 
jointly  with  her  husband,  an  action  may 
be  maintained  against  her  alone.  Mil- 
ler v,  Kullesowicz,  41  Pa.  Super.  39. 

90.  See  the  following  cases:  Lemons 
v.  Biddy  (Tex.),  149  S.  W.  1065;  Car- 
others  v.  McNese,  43  Tex.  221;  Booth 
v.  Cotton,  13  Tex.  359;  Milburn  V. 
Walker,  13  Tex.  329;  Hancocks  V. 
Lablache,  26  Wkly.  Rep.  402  (holding 
that  the  early  rule  was  not  altered 
by  33  and  34  Vict.,  ch.  93,  and  the 
wife  could  not  be  sued  alone  in  respect 
of  her  separate  estate  for  the  price  of 
goods  sold  to  her  during  coverture). 

For  rule  under  an  early  Mississippi 
statute,  see  Robertson  v.  Ward,  12  Smed. 
&  M.  (Miss.)  490;  under  early  New  Jer- 
sey statute,  see  Wilson  v.  Herbert,  41 
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N.  J.  L.  454,  32  Am.  Eep.  243;  ]>imn 
v.  Baynor,  7  N.  J.  L.  J.  82. 

91.  See  the  following  cases:  Walling 
v.  Hannig,  73  Tex.  580,  11  S.  W.  547; 
Covington  v.  Burleson,  28  Tex.  368; 
Burke  v.  Purifoy,  21  Tex.  Civ.  App 
202,  50  S.  W.  1089;  Jackson  v.  Kirby, 
37  Vt.   448. 

Husband  as  Agent  for  Wife.— The 
wife  cannot  authorize  her  husband  to 
make  a  contract  that  will  bind  her  to 
any  greater  extent  than  she  can  bind 
herself.  So  far  as  he  attempts  to  bind 
her  without  authority,  he  is  bound  him- 
self. At  law  the  contract  is  Ms,  not 
hers,  and  in  a  suit  upon  it  he  and  not 
she  is  liable.  Ingram  v.  Nedd,  44  Vt. 
462. 

92.  See  the  following  cases:  V.  S. 
Griffin  v.  Reynolds,  17  How.  609,  15 
L.  ed.  229.  Ala.— Childress  v.  Mann  & 
Co.,  33  Ala.  206;  Gibson  v.  Marquis,  29 
Ala.  668.  Ind.— Tobin  v.  Connery,  13 
Ind.  65.  Me.— Davis  v.  Millett,  34  Me. 
429.  Mass.— Harrington  v.  Thompson, 
9  Gray  65.  N.  H— Leslie  v.  Harlow,  18 
N.  H.  518.  R.  I.— Porter  v.  Bradley,  7 
R.  I.  538.  Vt.— Sawyer  v.  Little,  4  Vt. 
414. 

Where  husband  and  wife  joined  in  a 
deed  of  conveyance  of  land,  with  cov- 
enants, the  wife  was  not  liable  to  a 
suit  upon  such  covenants,  but  the  hus- 
band, it  seems,  might  be  sued  as  if 
it  were  his  sole  deed.  Sawyer  v.  Little, 
4  Vt.  414. 

93.  Davis  v.  Millett,  34  Me.  429. 

94.  See  generally  the  statutes. 
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statutes,  the  maintaining  of  an  action  against  the  husband  and  wife 
upon  their  joint  promise,  whether  made  before  or  during  coverture.95 
Indeed  the  statutes  sometimes  expressly  provide  that  she  may  be  sued 
jointly  with  her  husband  on  any  contract  or  agreement  which  she  may 
have  executed  jointly  with  him.86 

Liability  for  Necessaries  or  Family  Expenses.  —  Statutes  now  very  gen- 
erally make  the  wife,  as  well  as  the  husband,  liable  for  family  ex- 
penses and  necessaries,97  and  an  action  based  on  such  liability, 
whether  incurred  by  husband  or  wife,  may  be  maintained  against 
them  both,  either  jointly  or  severally.98    In  the  absence  of  such  stat- 


95.  See  the  following  eases:  Mo. 
Stanley  v.  Whitlow,  181  Mo.  App.  461, 
168  S.  W.  840.  Tex. — Smotridge  v. 
Lovell,  35  Tex.  58,  wife  may  be  jointly 
ailed  with  her  husband,  on  a  joint  note 
or  contract,  when  executed  by  -them 
for  the  benefit  of  her  separate  property. 
Vt.— Eeed  v.  Newcomb,  59  Vt.  630,  10 
Atl.  593;  Holmes  v.  Reynolds,  55  Vt. 
39  (since  the  statute  of  18S4,  such  is 
rule  in  Vermont). 

Discontinuance  as  to  One. — Upon  dis- 
continuing against  the  husband,  in  an 
action  originally  brought  against  both 
hushand  and  wife  on  their  joint  prom- 
issory note,  the  plaintiff  was  neverthe- 
less entitled,  to  prosecute  the  action  to 
judgment  against  the  wife.  Goodnow 
V.  Hill,  125  Mass.  587. 

Waiver  by  Suit  Against  One. — Where 
a  husband  conveyed  land  to  his  wife 
under  an  arrangement  that  she  should 
borrow  money  thereon  and  pay  off  his 
note,  which  she  agreed  with  the  payee 
to  do,  and  she  did  borrow  money  suffi- 
cient to  pay  the  note,  the  commence- 
ment of  an  action  against  the  husband 
on  the  note  was  not  a  waiver  of  the 
right  of  action  against  the  wife;  nor 
,  did  it  preclude  the  enforcement  of  the 
claim  against  the  wife  unless  by  the 
action  against  the  husband,  she  was 
prevented  from  carrying  out  the  ar- 
rangement under  which  the  land  was 
conveyed  to  her.  Mclntire  V.  Schiller, 
31  Colo.  246,  72  Pae.  1056. 

Joint  and  Several  liability. — Where 
the  statute  provides  that  the  husband 
should  only  be  joined  where  the  wife 
«  sued  and  the  cause  of  action  is 
against  both  husband  and  wife,  it  is 
jot  necessary  to  join  the  husband  or 
™  estate  in  an  action  upon  a  note 
"Pon  which  the  wife  is  severally  liable 
*s  well  as  jointly  liable.  Buning  v. 
wytelmg,  5  Ohio  N.  P.  "" 
Oiio  Dee.  129. 


167,  s.  c,  7 


96.  Taylor  v.  Welslager,  90  Md.  409, 

45  Atl.  476;  Harvard  Pub.  Co.  v.  Ben- 
jamin, 84  Md.  333,  35  Atl.  930,  57  Am. 
St.  Eep.  402;  Duckett  v.  Jenkins,  66  Md. 
267,  7  Atl.  263;  Smith  v.  State,  66  Md. 
215,  7  Atl.  49;  Wilderman  v.  Eogers, 
66  Md.  127,  6  Atl.  588;  Lowekamp  v. 
Koechling,  -64  Md.  95,  3  Atl.  35;  Sturm- 
felsz  v.  Frickey,  43  Md.  569;  Herbert 
v.  Gray,  38  Md.  529  (action  oa  joint 
note). 

The  Maryland  coda  has  been  con- 
strued to  include  only  contracts  or 
agreements  reduced  to  writing  and 
signed  by  both  husband  and  wife.  Har- 
vard Pub.  Co.  v.  Benjamin,  84  Md.  333, 
35  Atl.  930,  57  Am.  St.  Eep.  402,  citing 
Sturmfelsz  v.  Friekey,  43  Md.  569.  Ac- 
cordingly, the  provisions  of  the  statute 
will  not  be  gratified  if  but  part  of 
the  contract  be  in  writing  and  part  in 
parol;  or  if  the  contract,  promise  or 
agreement  be  not  executed  by  the  wife 
jointly  with  her  husband.  If  the  con- 
tract be  not  wholly  in  writing,  or  if  it 
be  not  executed  jointly  by  husband  and 
wife,  there  can  be  no  liability  on  the 
part  of  the  wife,  and  consequently  no 
suit  or  action  can  be  maintained  at 
law  thereon  against  her.  Harvard  Pub. 
Co.  v.  Benjamin,  84  Md.  333,  35  Atl. 
930,  57  Am.  St.  Eep.  402. 

97.  See  generally  the  statutes. 

98.  See  the  following  cases:  V.  S. 
Walker  v.  Houghteling,   107  Fed.   619, 

46  C.  C.  A.  512,  under  Illino's  statute. 
Cal. — Evans  v.  WoonaB,  20  Cal.  App. 
288,  128  Pac.  794,  wife  may  be  joined 
with  her  husband  therein  by  authority 
of  §§382  and  383,  Code  Civ.  Proc.  Colo. 
Perkins  v.  Morgan,  36  Colo.  360,  85  Pae. 
640;  Gilman  v.  Matthews,  20  Colo.  App, 
170,  77  Pae.  366-  Straight  v.  McK-", 
15  Colo.  App.  60  60  Pac.  1106.  II-'. 
Bie.hardson  v.  W.  T,.  Enbinson  Cnal  Co., 
95  111.  Arm.  283.  Ta.— Smedley  v.  F«lt, 
43  Iowa   607.     Ore. — Phipps  v.   Kelly, 
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utes,  however,  the  husband  alone  is  liable  therefor,  and  the  action  is 
against  him  alone." 

5.  For  Torts  of  Wife —  a.  At  Common  Law.  —  Since  at  the  com- ' 
mon  law  the  husband  was  liable  in  all  cases  for  the  independent  torts 
of  the  wife,  there  was  no  right  of  action  against  the  wife  alone  there- 
for,1 but  only  against  the  husband  and  wife  jointly,2  and  this  was  true 
whether  the  tort  was  committed  before  marriage,3  or  during  cover- 
ture.4 

It  is  true,  however,  that  where  the  tort  of  the  wife  was  not  her 
independent  tort  but  was  committed  under  the  coercion  of  the  hus- 
band, a  right  of  action  existed  against  him  alone.5 

b.  Under  Modem  Statutes.  —  Now  by  statute  the  rule  as  to  the 
husband's  liability  for  the  torts  of  his  wife  has  been  very  generally 
changed,  the  wife  being  made  alone  liable  for  her  independent 
torts,6  and  accordingly,  the  action  for  such  torts  may  be  against  the 


12  Ch-e.  213,  6  Pae.  707;  Watkins  v. 
Mason,  11  Ore.  72,  4  Pac.  524. 

A  discontinuance  as  to  the  husband 
does  not  affect  the  right  of  action  as 
to  the  wife,  since  liability  is  a  joint 
and  several  one.  Richardson  v.  W.  L. 
Robinson  Coal  Co.,  95  HI.  App.  283. 

99.  See  the  following  cases:  Ind. 
Tobin  v.  Connery,  13  Ind.  65.  N.  Y. 
Valentine  v.  Lloyd,  4  Abb.  Pr.  (N.  S.) 
371;  Main  v.  Stephens,  4  E.  D.  Smith 
86.  Tenn. — Fallwickle  v.  Keith,  1  Heisk. 
360.  Tex.— Walling  v.  Hannig,  73  Tex. 
580,  11  S.  W.  547. 

1.  Marcus  v.  Rovinsky,  95  Me.  106, 
49  Atl.  420;  Weber  v.  Weber,  47  Mich. 
569,  11  N.  W.  389. 

2.  See  the  following  cases:  Me. 
Marshall  V.  Oakes,  51  Me.  308.  Md. 
Brown  v.  Kemper,  27  Md.  666,  672, 
Mich. — Weber  v.  Weber,  47  Mich.  569, 
11  N.  W.  389.  N".  H.— Smith  v.  San- 
ders, 56  1ST.  H.  339;  Carleton  v.  Hay- 
wood, 49  N.  H.  314;  Whitmore  v.  De- 
lano, 6  ST.  H.  543.  N.  Y.— Horton  v. 
Payne,  27  How.  Pr.  374.  Pa.— Hawk 
v.  Harman,  5  Binn.  43.  S.  C. — Mc- 
Keowen  v.  Johnson,  1  McCord  578,  10 
Am.  Dec.  698.  Tex. — McQueen  v.  Fulg- 
ham,  27  Tex.  463. 

The  husband  was  a  necessary  defend- 
ant in  a  suit  for  his  wife's  tort.  Burt 
V.  McBain,  29  Mich.  260. 

3.  Md. — Brown  v.  Kemper,  27  Md. 
666.  N.  Y.— Horton  v.  Payne,  27  How. 
Pr.  374.  Pa. — Hawk  v.  Harman,  5  Binn. 
43;   Overholt  v.  Ellswell,  1  Ashm.  200. 

4.  HI.— Baker  v.  Young,  44  111.  42, 
92  Am.  Dec.  149.   la. — Luse  v.  Oaks,  36 
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Iowa  562;  McElfresh  v.  Kirkendall,  36 
Iowa  324.  Me. — Marshall  v.  Oakes,  51 
Me.  308.  Md.— Brown  v.  Kemper,  27 
Md.  666,  672.  N.  H.— Whitmore  v.  De- 
lano, 6  N.  Hi  543.  N.  Y.— Tait  v.  Cul- 
bertson,  57  Barb.  9  (libel  by  wife); 
Horton  v.  Payne,  27  How.  Pr.  374 
(slander  by  wife).  Ohio. — Clark  v. 
Bayer,  32  Ohio  St.  299,  30  Am.  Eep. 
593.  R.  I.— Blake  v.  Smith,  19  E.  I.  476, 
34  Atl.  995. 

At  common  law,  "husband  and  wife 
must  be  sued  jointly  for  all  torts  com- 
mitted by  the  wife  during  coverture, 
unless  the  tort  be  committed  in  the 
presence  and  by  the  direction  of  the 
husband,  in  which  case  he  alone  is 
liable."  Harris  v.  Webster,  58  N.  H. 
481. 

5.  See  the  following  cases:  Ark. 
Kosminsky  v.  Goldberg,  44  Ark.  401. 
Ky.— Estill  v.  Port,  2  Dana  237.  N.  H. 
Harris  v.  Webster,  58  N.  H.  481;  Carle- 
ton  v.  Haywood,  49  N.  H.  314.  S.  O. 
Park  v.  Hopkins,  2  Bailey  L.  411;  Mc- 
Keowen  v.  Johnson,  1  McCord  578,  10 
Am.  Dec.  698. 

See  also  Mahoney  v.  Roberts,  86  Ark. 
130,  139,  110  S.  W.  225;  Cassin  v.  De- 
lany,  38  N.  Y.  178. 

Where  the  wife  committed  a  tort  in 
the  presence  of  her  husband,  or  in  con- 
nection with  him,  it  was  presumed  that 
she  acted  under  his  authority  and  the 
husband  alone  could  be  sued.  John- 
son v.  McKeowen,  1  McCord  (b.  u; 
578,  10  Am.  Dec.  698. 

6.  See  the  statutes  of  the  several 
states. 
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wife  alone,7  especially  where  the  statutes,  in  addition  to  abolishing 
the  liability  of  the  husband,  expressly  provide  that  the  wife  may  be 
sued  for  her  torts,  as  if  she  were  unmarried.8 

The  joinder  of  the  husband  is  not  improper,  however,  under  the 
statutes  in  some  states.8  Indeed  it  seems  to  be  still  necessary  under 
some  statutes.10 


7.  Weber  v.  Weber,  47  Mich.  569,  11 
N.  W.  389;  Harris  v.  "Webster,  58  N.  H. 
481. 

In  Webet  v.  Weber,  47  Mich.  569,  11 
N.  W.  389,  the  court  said:  "At  common 
law  the  husband  was  liable  personally 
for  his  wife's  torts  and  she  could  not 
be  sued  without  him.  But  under  our 
statutes  now,  that  liability  has  been 
abolished,  and  she  is  solely  responsible 
for  them.  .  .  .  This  being  the  case, 
we  can  see  no  ground  for  joining  them 
in  a  suit,  unless  both  are  sued  as 
wrong-doers.  The  evident  purpose  of 
the  law  was  to  put  him,  as  to  her  per- 
sonal wrongs,  on  the  same  footing  with 
any  third  person." 

Under  a  statute  providing  tbat  the 
husband  shall  not  be  liable  for  the 
torts  of  his  wife  unless  committed  by 
Ms  authority  or  direction,  he  should  not 
be  joined  in  an  action  against  the  wife 
for  slander,  unless  the  slanderous  words 
were  spoken  by  his  authority  or  direc- 
tion. Story  v.  Downey,  62  Vt.  243,  20 
Atl.  321. 

8.  Mayhew  v.  Burns,  103  Ind.  328,  2 
N.  E.  793;  McCabe  v.  Berge,  89  Ind. 
225;  MeCarty  v.  De  Best,  120  Mass. 
89;  Hill  v.  Duncan,  110  Mass.  238. 

In  Pennsylvania,  since  the  passage 
of  the  Act  of  June  8,  1893,  P.  L.  344, 
a  married  woman  may  be  sued  civilly 
in  all  respects  and  in  any  form  of 
action  with  the  same  effect  and  re- 
sults and  consequences  as  an  unmarried 
person,  except  that  she  may  not  be  ar- 
rested or  imprisoned  for  her  torts.  Un- 
der that  act  she,  and  not  her  hus- 
band, is  liable  in  damages  for  her 
torts.  Gustine  v.  Westenberger,  224 
Pa.  455,  73  Atl.  913.  It  is  therefore, 
not  only  unnecessary  but  improper  to 
join  the  husband  as  a  defendant  in  an 
action  for  the  tort  of  the  wife  and  in 
which  he  is  not  a  joint  tort-feasor, 
smith  v.  Machesney,  238  Pa.  538,  86 
Atl.  493. 

Such  statutes  do  not  prevent  the  fur- 
tiei  prosecuting  of  an  action  begun 
Pnor  thereto  and  in  which  both  hus- 


band and  wife  are  joined.    Hill  v.  Dun- 
can,  110  Mass.  238. 

9.  Marcus  v.  Kovinsky,  95  Me.  106, 
49  Atl.  420,  husband  may  be  joined  as 
nominal  party  defendant  un^er  Maine 
statute,  which  at  same  time  makes  wife 
liable  for  her  torts. 

The  Michigan  court  had  this  ques- 
tion before  it  in  Burt  V.  McBain,  29 
Mich.  260,  and  Justice  Cooley,  speaking 
for  that  court,  said:  "At  the  common 
law  the  husband  was  not  only  a  neces- 
sary defendant  in  a  suit  for  his  wife's 
tort,  but  he  was  responsible  in  person 
and  property  for  the  damages  recov- 
ered. This  responsibility  is  now  wholly 
taken  away.  .  .  .  What  reason  there 
can  be  for  joining  the  husband  as  de- 
fendant, ...  it  is  difficult  to  con- 
ceive, for  it  would  seem  plain  that  he 
might  disregard  the  proceeding  alto- 
gether, and  suffer  the  ease,  so  far  as 
he  is  concerned,  to  go  by  default,  with- 
out either  subje"+ing  himself  to  pecun- 
iary risk,  or  either  improving  or  pre- 
judicing the  cas<!  of  the  plaintiff  against 
the  real  defendant.  These  facts  would 
constitute  reasons  sufficient  for  such 
an  amendment  of  the  statute  as  would 
make  the  joinder  unnecessary,  but  the 
legislature  seem  never  to  have  recog- 
nized them.  On  the  contrary,  in  the 
very  statute  referred  to,  it  is  assumed 
that  the  husband,  though  no  longer 
responsible  for  the  damages  which  may 
be  recovered,  is  still  a  proper  party 
to  the  suit  .    .    . " 

10.  In  Arizona,  while  the  rule  of 
the  common  law  liability  of  ';he  hus- 
band for  the  voluntary  torts  of  his 
wife  does  not  now  exist,  it  is  neverthe- 
less necessary  that  the  husband  be 
joined  in  an  action  against  the  wife 
therefor,  the  Statute  providing  that  the 
wife  may  be  sued  alone  only  when  the 
action  concerns  her  separate  property, 
or  when  it  is  between  herself  and  hus- 
band, and  that  in  all  other  cases  her 
husband  must  be  joined.  Hageman  v. 
Vanderdoes,  15  Ariz.  312 ,  138  Pac.  1053, 
1915  A  Ann.  Cas.  491,  53  L.  E.  A. 
(N.  S.)   491. 
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c.  Arrest  in  Action  for  Wife's  Torts.  —  At  the  common  law,  the 
wife  could  not  be  arrested  in  an  action  founded  upon  her  personal 
tort.11  But  the  husband  might  be,12  and  such  is  still  the  rule  unless 
changed  by  statute.13 

But  under  the  statutes  making  the  wife  alone  liable  for  torts  com- 
mitted by  her  out  of  her  husband's  presence  or  without  his  consent, 
it  would  seem  that  he  is  not  liable  to  arrest,  and  if  arrested  will  be 
discharged  on  common  bail.14  It  has  been  held  that  the  wife  may  be 
arrested  in  an  action  for  a  tort  committed  in  connection  with  her 
separate  property.16 

6.  For  Joint  Torts  of  Husband  and  Wife.  —  For  any  wrong  in 
which  the  two  may  concur  and  in  which  the  wife  does  not  act  by  the 
husband's  coercion,  a  right  of  action  exists  against  both  jointly,  both 
at  common  law  and  under  statutes  removing  the.  disabilities  of  the 
wife  at  common  law.16 


In  New  York,  "the  husband  is  not 
a  necessary  or  proper  party  to  an  action 
or  special  proceeding  to  recover  dam- 
ages to  the  person,  estate  or  character 
of  another  on  account  of  the  wrong- 
ful acts  of  his  wife  committed  with- 
out his  instigation."  Code  Civ.  Proc, 
§450,  being  Laws,  1890,  ch.  248,  as 
amended  by  Laws,  1909,  ch.  65.  Pre- 
vious to  this,  however,  the  husband  was 
required  still  to  respond  for  what  are 
called  the  personal  torts  of  the  wife, 
and  it  was  necessary  that  he  be  joined 
with  the  wife  in  an  action  therefor,  as 
at  common  law.  Fitzgerald  v.  Quann, 
109  N.  Y.  441,  17  N.  E.  354  (affirming 
33  Hun  652,  and  reversing  62  How.  Pr. 
331);  Baum  v.  Mullen,  47  N.  Y.  577; 
Austin  v.  Bacon,  49  Hun  386,  3  N".  Y. 
Supp.  587  (action  for  slander).  But 
for  torts  committed  by  the  wife  in  tha 
care  and  management  of  her  separate 
estate  she  was  liable,  and  the  husband 
was  not  properly  joined  in  an  action 
against  her  founded  thereon.  Quilty 
v.  Battie,  135  N.  Y.  201,  32  N.  E.  47, 
17  L.  R.  A.  521;  Vanneman  v.  Powers, 
56  N.  Y.  39;  Baum  v.  Mullen,  47  N.  Y. 
577;  Eowe  v.  Smith,  45  N.  Y.  230, 
affirming  55  Barb.  417. 


11.  Muser  v.  Miller,  12  Abb.  N.  C. 
(N.  Y.)   305. 

12.  Muser  v.-  Miller,  12  Abb.  N.  C. 
(1ST.  Y.)  305;  Solomon  v.  Waas,  2  Hilt. 
(N.  Y.)  179. 

13.  Solomon  v.  Waas,  2  Hilt.  (N.  Y.) 
179,  holding  that  there  had  been  no 
change  in  New  York  at  the  time  of 
this  _  case,  and  in  this  respect  disap- 
proving the  decision  in  an  anonymous 
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case  in  2,  Duer  (N.  Y.)  613,  to  the 
effect  that  the  code  in  its  reasonable 
construction  did  not  authorize  the  ar- 
rest of  the  husband  in  any  action 
founded  solely  upon  the  contract  or 
tort  of  the  wife.  See  also  Muser  v. 
Miller,  12  Abb.  N.  C.  (N.  Y.)  305. 

14.  See  O  'Connor  v.  Welsh,  29  W.  N. 
C.  (Pa.)  92;  Reader  v.  Rosendale,  21 
W.  N".  C.  (Pa.)  153  (under  the  Act  of 
June  3,  1887,  §6,  P.  L.  333,  making 
damages  payable  out  of  wife's  separate 
estate  and  "not  otherwise"). 

15.  Muser  v.  Miller,  12  Abb.  N.  0. 
(N.  Y.)   305. 

As  to  right  to  arrest  a  married  woman 
in  civil  actions,  see  generally  the  stat- 
utes of  the  several  states. 

16.  See  the  following  eases:  U.  S, 
Tilton  v.  Barrell,  14  Fed.  609.  Ala. 
Teal  v.  Chancellor,  117  Ala.  612,  619, 
23  So.  651.  Ark.— Mahoney  v.  Roberts, 
86  Ark.  130,  139,  110  S.  W.  225.  Ill 
Davis  v.  Taylor,  41  111.  405.  Ky.-Estill 
v.  Port,  2  Dana  237.  Mass.— Handy  »• 
Foley,  121  Mass.  259,  action  for  tort, 
done  by  wife  at  instigation  and  direc- 
tion of  husband.  Mich.-Weber  v. 
Weber,  47  Mich.  569,  11  S .  W.  389. 
N.  H.^Carter  v.  Jackson,  56  N.  H.  i», 
Smith  t.  Sanders,  56  N.  H.  339;  (Me- 
ton  v.  Haywood,  49  N.  H.  314  B.  i 
Simmons  v.  Brown,  5  B.  1.  4«,  '» 
Am.  Dee.  66.  Va— Boadeap  v.  brpe,  ° 
Gratt.  213.  Wis.— Jones  v.  Monson,  w' 
Wis.  478,  119  N.  W.  179,  129  Am.  Si 
Eep.  1082,  Eng.— Vine  v.  Saunders,  a 
Scott  359,  4  Bing.  N.  C.  96,  88  B.  C.  L 
615.  132  Eng.  Eeprint  725;  Keywortl. 
v.  Hill,  3  B.  &  Aid.  685,  5  E.  C.  L.  394, 
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'  E.  Abatement,  Eevival  and  Survival."  —  1.  Actions  oy  Hus- 
band and  Wife,  or  Either.  —  a.  Torts  to  Person.  —  At  common  law 
an  action  in  the  name  of  husband  and  wife  for  pain  and  suffering 
arising  from  injuries  to  the  wife  abated  on  her  decease,  and  all  the 
rights  of  the  husband  came  to  an  end,18  but  by  statute  such  an  action 
survives  to"  her  personal  representatives.19  The  right  of  action  for 
such  damages  survives  to  the  wife,  however,  though  the  husband 
dies.20 

The  husband's  right  of  action  for  loss  of  services  and  the  expenses 
necessarily  incurred  by  reason  of  the  injury  survive  to  him,  upon 
her  death,21  and  survive  to  his  personal  representatives  upon  the  death 


106  Eng.  Eeprint  811.  Can.— Barker 
v.  Westover,  5  Out.   116. 

Thus  for  assaults  (Carter  v.  Jackson, 
56  N.  H.  364;  Boadcap  v.  Sipe,  6  Gratt. 
[Va.]  213),  and  other  wrongs  where 
two  may  concur,  the  husband  and  wife 
may  be  sued  jointly  for  the  act  or, 
both.  Carter  v.  Jackson,  56  N.  H. 
364. 

The  doctrine  that  the  wife  acts  under 
the  coercion  of  the  husband,  where  he 
is  actually  present,  is  a  mere  rebuttable 
presumption  (Me. — Warner  v.  Moran,  60 
Me.  227;  Marshall  v.  Oakes,  51  Me. 
308.  N.  H.— Carleton  v.  Haywood,  49 
N.  H.  314.  N.  Y.— Cassin  v.  Delany,  38 
N.  T.  17-8.  Wis.— Jones  v.  Monson,  137 
Wis.  478,  119  N.  W.  179,  129  Am.  St. 
Eep.  1082),  not  a  disability.  Jones  v. 
;,  Monson,  137  Wis.  478,  119  N.  W.  179, 
129  Am.  St.-  Eep.  1082.  Compare  Me- 
Eeowen  v.  Johnson,  1  MeCord  L.  (S.  C.) 
578,  10  Am.  Dee.  698. 

17.  See  generally  the  titles  "Abate- 
ment, Pleas  of;"  "Revivor;"  " Sur- 
vival" 

18.  Me.— West  v.  Jordan,  62  Me.  484. 
Mo.— See  Elliott  v.  Kansas  City,  210 
Mo.  576,  109  S.  W.  627.  N.  Y.— Lynch 
«.  Davis,  12  How.  Pr.  (N.  Y.)  323.  Vt. 
Earl  v.  Tupper,  45  Vt.  275. 

The  joint  action  by  husband  and 
wife  for  personal  injuries  to  the  wife 
ahates  by  her  death;  and  the  husband 
.  way  then  bring  a  separate  action  for 
loss  of  services,  etc.  Meese  v.  City  of 
Fond  flu  Lac,  48  Wis.  323,  4  N.  W. 
*J6.  And  see  Elliott  v.  Kansas  City, 
210  Mo.  576,  109  S.  W.  627. 
.  h  Saltmarsh  v.  Candia,  51  N.  H.  71, 
jt  was  held  that  a  suit  brought  by  hus- 
band and  wife  for  a  personal  injury 
»  the  wife  cannot  be  prosecuted  by 
■to  husband  after   the   wife's    death, 


but  may  be  prosecuted  by  the  wife's 
administrator. 

Where  an  action  on  the  case  .  is 
brought  by  husband  and  wife  for  a  per- 
sonal injury,  to  the  wife  it  cannot  pro- 
ceed after  the  death  of  the  wife  except 
in  the  name  of  her  legal  representa- 
tive. The  husband  should  withdraw  as 
an  original  party;  but  when  appointed 
administrator  of  the  wife's  estate  may 
come  in  and  prosecute  in  that  capacity. 
West  v.  Jordan,  62  Me.  484;  Norcross 
v.  Stuart,  50  Me.  87. 

19.  See  the  following  eases:  Ca. 
Stephens  v.  Columbus  E.  Co.,  134  Ga. 
818,  68  S.  E.  551.  Me.— West  v.  Jor- 
dan,   62    Me.   484;    Norcross   v.    Stuart, 

50  Me.  87.    N.  H. — Saltmarsh  v.  Candia, 

51  N.  H.  71.  Tenn. — Bream  v.  Brown, 
5  Coldw.  168.  Vt.— Earl  v.  Tupper,  45 
Vt.  275. 

20.  TJ.  S— Pink  v.  Campbell,  70  Fed. 
664,  17  C.  C.  A.  325.  Conn.— Fowler 
v.  Frisbie,  3  Conn.  320.  Ky. — Anderson 
v.  Anderson,  11  Bush  327.  Eng. — New- 
ton &  Uxor  v.  Hatter,  2  Ld.  Eaym. 
1208,  92  Eng.  Eeprint  298;  Eussel  v. 
Gome,  1  Salk.  119,  91  Eng.  Eeprint 
111. 

Texas. — In  those  jurisdictions  where- 
in the  husband  has  the  right  of  action 
for  personal  injuries  to  his  wife,  after 
his  death  she  is  allowed  to  prosecute 
the  suit  as  survivor,  there  being  no 
administrator  (St.  Louis  S.  W.  E.  Co. 
v,  Carwile,  28  Tex.  Civ.  App.  208,  67 
S.  W.  160),  but  the  wife  will  not  be 
allowed  to  prosecute  as  survivor  for 
injuries  sustained  by  the  husband. 
Mexican  C.  E.  Co.  V.  Goodman,  20  Tex. 
Civ.  App.  109,  48  S.  W.  778. 

21.  Meese  v.  City  of  Fond  du  Lac, 
48  Wis.  323,  4  N.  W.  406;  Wheeling  r. 
Trowbridge,  5  W.  Va.  353. 
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of  the  husband,22  but  the  right  of  action  for  the  loss  of  the  society 
of  his  wife,  and  the  comforts  of  that  society  dies  with  him.23 

The  claim  of  the  husband  and  wife  for  an  assault  committed  upon 
them  is  not  joint  and  though  they  join  in  bringing  an.  action  her 
subsequent  withdrawal  will  not  abate  the  action  as  to  the  husband, 
but  he  may  continue  it  and  recover  for  the  assault  made  'on  his  own 
person.24 

b.  Ante-Nuptial  Contracts.  —  If,  pending  an  action  brought  by 
husband  and  wife  to  recover  a  debt  due  to  the  wife  when  sole,  the 
wife  died,  the  suit  at  common  law  abated,25  but  if  under  the  statutes 
the  cause  of  action  survived  to  her,  the  husband  may  take  out  admin- 
istration and  revive  the  suit  as  her  administrator.26 

c.  Postnuptial  Contracts.  —  It  is  well  settled  at  common  law  that 
a  cause  of  action  arising  upon  a  contract  made  with  the  wife  during 
coverture,27  or  with  the  husband  and  wife  jointly,28  survives  to  the 
husband  upon  the  death  of  the  wife;  .and  upon  his  death,  the  suit 
should  be  revived  and  prosecuted  by  his  administrator.29 

d.  Concerning  Wife's  Property.  —  (I.)  Kealty.  —  Since  at  common 
law  the  husband  was  entitled  to  the  rents  and  profits  of  the  wife's 
real  estate,  he  may  upon  her  death,  recover  any  rent  in  arrear  at 
the  time  of  the  death  of  his  wife,30  and  upon  his  death,  his  personal 
representative,  not  the  wife,  must  sue  for  such  rents,31  but  as  to 
rents  accruing  after  the  death  of  the  husband,  the  right  of  action  is 
in  the  wife.32 


22.  Cregin  *.  Brooklyn  Crosstown  B. 
Co.,  83  N.  Y.  595,  38  Am.  Rep.  474; 
Foels  v.  Town  of  Tonawanda,  65  Hun 
624,  20  N.  Y.  Supp.  447. 

23.  Cregin  v.  Brooklyn  Crosstown  B. 
Co.,  75  1ST.  Y.  192,  31  Am.  Eep.  459, 
reaffirmed  in  83  N.  Y.  595,  38  Am.  Eep. 
474,  reversing  19  Hun  341;  Foels  V. 
Town  of  Tonawanda,  65  Hun  624,  20 
N.  Y.  Supp.  447. 

24.  Stepanek  v.  Kula,  36  Iowa  563. 

25.  Mass. — Pattee  v.  Harrington,  11 
Pick.  221.  N.  H.— Pettingill  v.  Butter- 
field,  45  N".  H.  195.  Eng.— Checchi  v. 
Powell,  6  Barn.  &  C.  253,  13  E.  C.  L. 
124,  108  Eng.  Reprint  253. 

26.  Pattee  v.  Harrington,  11  Pick. 
(Mass.)  221.  See  also  Checchi  v.  Pow- 
ell, 6  Barn.  &  G.  253,  13  E.  0.  L.  124, 
108  Eng.  Reprint  253. 

27.  Jones  v.  Warren,  4  Dana  (Ky.) 
333;  De  Courcy's  Admr.  v.  Dicken,  1 
Ky.  L.  Eep.  260. 

28.  Ky. — Fischer  v.  Hess'  Admr.,  9 
B.  Mon.  614.  Miss. — Pender  v.  Dicken, 
27  Miss.  252.  Eng.— Hill  v.  Saunders,  4 
Barn.  &  C.  529,  107  Eng.  Eeprint  1157, 
10  E.  C.  L.  689. 
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29.  Fischer  v.  Hess'  Admr.,  9  B, 
Mon.  (Ky.)  614. 

Where  the  husband  took  a  bond  and 
mortgage,  with  a  condition  to  support 
him  and  his1  wife  during  their  lives,  it 
was  held  that  an  action  upon  the  mort- 
gage, brought  after  the  husband's  de- 
cease to  enforce  the  condition  in  favor 
of  the  wife,  must  be  brought  in  the 
name  of  his  administrator.  Holmes  tt 
Fisher,  13  ST.  H.  9. 

30.  Jones  v.  Patterson,  11  Barb. 
(N.  Y.)   572.  - 

31.  Clapp  v.  Stoughton,  10  Pick. : 
(Mass.)  463;  Crenshaw  v.  TJllnrany,  113 
Mo.  633,  20  S.  W.  1077.  But  see  King  I 
v.  Little,  77  N.  O.  138,  holding  an 
action  for  such  rents  if  not  reduced  to 
possession  by  the  husband  during  cover- 
ture survived  to  the  wife. 

S2.  King  v.  Little,  77  K  C.  138.  _ 
Where  the  husband  and  wife  demise 
the  premises  reserving  rent  to  them- 
selves and  "her  heirs,"  upon  net 
death  the  husband  cannot  recover  rent 
accruing  after  her  death.  Hill  «.  Sen- 
ders, 4  Barn.  &  G.  529,  107  Eng.  Ee- 
print  1157. 
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Nor  had  the  wife  at  common  law  any  right  to  sue  for  the  pos- 
session of  her  real  estate  until  the  death  of  her  husband.33  An  action 
for  injuries  to  the  freehold  of  the  wife,  however,  abates  upon  the 
death  of  the  wife,  pending  the  suit,34  but  the  wife 's  right  of  action 
for  such  injuries  does  not  abate  upon  the  death  of  her  husband;  it 
survives  to  her.35 

Since  under  the  modern  statutes  the  wife  may  sue  alone  in  respect 
to  her  separate  property,  an  action  brought  in  the  joint  names  of  hus- 
band and  wife  to  recover  her  separate  real  property  does  not  abate 
upon  her  divorce  pending  the  action,86  and  upon  her  remarriage  pend- 
ing suit  need  not  be  revived  in  the  name  of  herself  and  her  second 
husband.37 

A  suit  brought  by  the  wife  against  her  husband  for  the  wrongful 
acts  of  her  husband  in  reference  to  the  wife's  separate  property  does 
not  abate  by  his  death,33  and  she  may  maintain  an  action  of  detinue 
against  her  husband's  personal  representatives  to  recover  her  separate 
property  unlawfully  withheld  from  her.39 

(II.)  Personalty. —  Since  the  husband  upon  his  marriage  was  entitled 
to  all  the  chattels  personal  of  the  wife  in  possession,  upon  the  death 
of  the  wife  the  husband  could  bring  an  action  as  such  to  recover  the 
chattels  personal  reduced  to  possession,40  or  accruing  to  her  during 
her  marriage,41  such  as  a  distributive  portion  in  a  legacy  accruing  to 
the  wife  during  coverture.42  , 

And  as  the  husband  was  entitled  at  common  law  to  the'  wife's 
earnings  during  coverture,  upon  his  death  they  did  not  survive  to  her, 
the  husband's  executor  being  the  proper  party  plaintiff.43  But  since 
the  husband  was  not  entitled  to  ehoses  in  action  which  belonged  to 
the  wife  prior  to  her  marriage  which  had  not  been  reduced  to  pos- 
session during  coverture,  upon  his  death  such  ehoses  in  action  survive 


33.  Westlake  v.  City  of  Youngstown, 
62  Ohio  St.  249,  36  N".  E.  873. 

34.  Buck  v.  Goodrich,  33  Conn.  37; 
Mler  v.  Naugatuek  E.  Co.,  21  Conn. 
557;  Clapp  v.  Stoughton,  10  Pick. 
(Masa.)  463. 

35.  Mass.— Thacher  v.  Phinney,  7  Al- 
len 146.  Mo.— Crenshaw  v.  Ullman,  113 
Mo.  633,  20  S.  W.  1077.  N.  H.— Little 
«.  Downing,  37  N.  H.  355. 

36.  Calderwood  v.  Pyser,  31  Cal.  333. 

37.  Calderwood  v.  Pyser,  31  Cal.  333. 

38.  Bradley  v.  Saddler,  54  Ga.   681. 

39.  Good  v.  Good,  39  W.  Va.  357,  19 
S.  E.  382. 


of  Action. — The  widow  sues 
pot  for  a  tort  committed  by  her  hus- 
band, hut  for  the  wrong  done  her  by 
ws  administrator  in  repudiating  the 
wist  and  withholding  the  property. 
j*wd  v.  Good,  39  W.  Va.  357,  19  S.  E. 


Pettingill  v.  Butterfleld,  45  N.  H. 
Eed,    4    Dana     (Ky.) 


40. 
195. 

41.  Baker  v. 
158. 

Suit  on  Injunction  Bond. — DeCourcy's 
Admr.  v.  Dieken,  1  Ky.  L.  Bep.  260. 

The  wife's  administrator  may  sue  to 
recover  money  of  the  wife,  and  held 
by  her  as  her  own  with  the  husband's 
consent,  where  either  the  husband's 
creditors  or  his  representatives  con- 
tested the  right.  "Welch  v.  Welch,  63 
Mo.  57. 

42.  Baker  v.  Eed,  4  Dana  (Ky.) 
158;  Hapgood  v.  Houghton,  22  Pick. 
(Mass.)  480;  Goddard  v.  Johnson,  14 
Pick.   (Mass.)   352. 

Under  an  Alabama  Statute. — Sankey 
v.   Sankey,   6  Ala.   607. 

43.  Ala.— Todd  v.  Todd,  15  Ala.  743. 
Me. — Prescott  v.  Brown,  23  Me.  305. 
Eng. — Buckley  v.  Collier,  4  Mod.  156, 
1  Salk.  114,  91  Eng.  Eeprint  105. 
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to  her,44  or  if  he  obtain  judgment,  and  die  before  it  is  satisfied,  the  judg- 
ment inures  to  the  wife  as  survivor  ;45  but  upon  her'  death,  they  do  not 
survive  to  him  so  as  to  enable  him  to  sue  alone  therefor,48  or  to  continue 
the  action  in  his  own  name  if  brought  prior  to  her  death;47  he  must,  in 
order  to  recover  same,  sue  as  administrator  of  the  wife,48  or  revive 
the  action  in  the  name  of  her  administrator  if  brought  by  the  husband 
and  wife  prior  to  her  death.49 

But  if  the  husband  and  wife  obtain  judgment  upon  such  chose  in 
aetion  during  her  lifetime,  upon  her  dea,th  the  action  does  not  abate; 
he  may,  notwithstanding  her  death,  issue  execution  upon  the  judg- 
ment.50 

If  the  husband  during  his  lifetime  fails  to'  reduce  into  possession  a 
chose  in  action  which  became  the  property  of  the  wife  during  cover- 
ture, the  wife  or  her  administrator  may  sue  to  recover  same,  after 
his  death.51  So,  too,  if  the  husband  starts  suit  for  such  purpose,  join- 
ing his  wife  therein,  but  dies  before  judgment,  or  after  judgment  but 


44.  Ky. — Weagle  v.  Hensley,  5  J.  J. 
Marsh.  378.  N.  C  — King  v.  Little,  77 
N.  C.  138.  S.  C. — Boozer  v.  Addison, 
2  Eieh.  Eq.  273,  46  Am.  Dee.  43. 

45.  Boozer  v.  Addison,  2  Rich.  Eq. 
(S.  C.)  273,  413  Am.  Dec.  43. 

46.  Ky. — Jones  v.  Warren,  4  Dana 
333;  Baker  ivRed,  4  Dana  158;  Crozier 
v.  Bryant,  4  Bibb  174.  N.  H.— Pettin- 
gill v.  Butterfield,  45  N.  H.  195.  Eng. 
Beamond  v.  Dong,  Cro.  Car".  227,  79  Eng. 
Reprint  798. 

Where  a  third  person  holds  property 
adversely  to  the  wife  at  the  time  of 
her  marriage,  such  third  person  claim- 
ing not  merely  a  special  property  in 
the  thing,  but  the  general  and  absolute 
ownership,  such  property  is  a  mere 
chose  in  action  and  does  not  vest  in 
the  husband ,  upon  marriage,  and  sur- 
vives to  the  wife  or  her  representative 
unless  reduced  to  possession  during 
their  coverture.  Crozier  v.  Bryant,  4 
Bibb  (Ky.)  174. 

47.  Ky.— Crozier  v.  Bryant,  4  Bibb 
174.  ST.  H.— Pettingill  v.  Butterfield, 
45  N.  H.  195.  Eng.— Checchi  v.  Powell, 
6  Barn.  &  C.  253,  108  Eng.  Reprint 
446. 

48.  Pettingill  v.  Butterfield,  45  N.  H. 
195. 

49.  Crozier  v.  Bryant,  4  Bibb  (Ky.) 
174. 

50.  Pettingill  v.  Butterfield,  45  N.  H. 
195;  Beamond  v.  Long,  Cro.  Car.  227, 
79  Eng.  Eeprint  798.   ' 

51.  See  the  following  cases:  Mass. 
Allen   v.   Wilkins,   3   Allen   321;   Jones 
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v,  Richardson,  5  Mete.  247.  S.  C. 
Boozer  v.  Addison,  2  Rich.  Eq.  273. 
Eng. — Richards  v.  Richards,  2  B.  &  Ad. 
447,  109  Eng.  Reprint  1208;  Garforth 
v.  Bradley,  2  Ves.  Sen.  675,  28  Eng. 
Reprint  430;  Gates  v.  Madeley,  6  Mees. 
&  W.  423. 

In  McMillan  v.  Mason  &  Sherrill,  5 
Coldw.  (Tenn.)  263,  98  Am.  Dea.  401, 
it  was  held  that  the  right  of  action  cin 
a  note  executed  to  a  husband  and  wife 
jointly,  in  payment  of  land  belonging 
to  the  wife,  survived  to  the  wife  on 
the  death  of  the  husband  and  she  could 
sue  upon  the  same  without  joining  the 
personal  representative  of  her  de- 
ceased husband.  The  court  said: 
"In  this  case,  as  we  have  seen, 
the  wife,  as  evidenced  by  the 
face  of  the  obligation  itself,  has 
an  interest  in  the  proceeds  of  the  sale 
which  the  husband  did  not  in  his  life- 
time attempt  by  suit  or  otherwise  to 
reduce  to  his  possession;  and  in  such 
a  case  we  think  it  clear,  upon  author- 
ity, the  right  of  action  survives  to 
the  wife  after  the  death  of  the  hus- 
band." 

A  similar  conclusion  was  reached  in 
Shockley  v.  Shockley,  20  Ind.  108, 
which  was  an  action  upon  a  note 
executed  to  husband  and  wife  jointly 
for  money  loaned  out  of  wife's  sep- 
arate estate.  It  was  held  that  the  wife 
might  maintain  the  action  on  either  or 
two  grounds,  as  survivor  and  as  tne 
owner  of  the  property,  being  of  her 
separate  estate. 
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Vefore  satisfaction,  the  chose  or  the  judgment,  as  the  case  may  be, 
survive  to  the  wife.52 

Under  Modern  Statutes.  —  Statutes,  however,  have  changed  the  common 
law  as  to  the  husband's  rights  in  the  wife's  personalty  and  in  case 
of  his  death  the  wife  may  now  sue  the  husband's  executor  for  the 
husband's  wrongful  acts  concerning  her  separate  property,53  or  to 
recover  money  of  her  separate  estate  loaned  to  her  husband  during 
•Biarriage.54 

If  the  statute  makes  the  husband  trustee  of  all  the  wife's  property 
upon  marriage,  upon  the  death  of  the  wife  he  may  sue  upon  a  note 
given  to  her  during  the  marriage.55 

2.  Actions  Against  Husband  and  Wife,  or  Either.  —  a.  For  Torts. 
A  suit  against  husband  and  wife  for  a  tort  of  the  wife  does  not  abate 
by  the  death  of  the  husband,  unless  the  tort  was  committed  by  her 
in  his  presence,  or  by  his  coercion,  but  may  be  prosecuted  to  conclusion 
against  the  wife.56  Nor  does  a  suit  against  husband  and  wife  for  a 
tort  committed  by  both  jointly  abate  upon  the  death  of  the  husband; 
it  may  be  prosecuted  against  the  wife.57  But  .where  the  husband  and 
wife  are  jointly  sued  for  the  wrong  of  the  wife  and  the  wife  dies, 
the  action  abates.58 


52.  Boozer  v.  Addison,  2  Rich.  Eq, 
(S.  C.)  273;  Oglander  v.  Baston,  1  Vera 
396,  23  Eng.  Beprint  540.  And  see  Big 
wood  v.  Way,  2  W.  Bl.  1236,  96  Eng. 
Beprint  728;  Bond  v.  Simmons,  3  Atk. 
20,  21,  26  Eng.  Reprint  815. 

"Upon  choses  accruing  to  the  wife 
during  coverture,  the  husband  may  sue 
alone,  or  he  may  concede  to  the  wife 
an  interest  in  them,  and  join  her  in 
the  action;  and  if  he  make  no  ex- 
clusive claim  by  suing  in  his  own 
name;  or  join  his  wife  in  the  action 
but  die  before  judgment,  or  after  judg- 
ment hut  before  satisfaction,  the  chose, 
or  the  judgment,  as  the  case  may  be, 
rarvives  to  the  wife,  precisely  as  in 
the  case  of  choses  accrued  to  her  be- 
fore the  marriage. ' '    Boozer  v.  Addison, 

2  Eieh.  Eq.  (S.  0.)  273. 

53.  Todd  v.  Terry,  26  Mo.  App.  598. 

54.  Barton  v.  Barton,  32  Md.  214. 

55.  Mason  v.  Homer,  105  Mass.  116, 
need  not  sue  as  administrator. 

56.  Douge  v.  Pierce,  13  Ala.  127.  And 
see  Sowing  v.  Manly,  49  N.  Y.  192, 
201;  also  Capel  v.  Powell,  17  J.  Scott 
»■  S.  743,  112  E.  C.  I/.  743. 

57. '  Baker  v.  Braslin,  16  B.  I.  635,  18 
AtL  1039,  6  L.  B.  A.  718. 

The  court  in-  Baker  v.  Braslin,  16 
»■  I  635,  18  Atl.   1039,    6   L.    B.    A. 

3  said:  "We  think  it  is  settled  by 
we  preponderance  of  authority  that  at 


common  law  an  action  against  two  in 
tort,  as  in  trespass,  ejectment,  trover, 
conspiracy,  and  the.  like,  is  not  abated 
by  the  death  of  one  of  them,  but  may 
be  prosecuted  against  the  survivor, 
each  being  answerable  in  solido  for  the 
wrong.  .  .  .  We  see  no  reason  why 
the  rule  should  not  apply  when  the 
two  are  husband  and  wife.  It  is  true 
that  where  husband  and  wife  join  in 
committing  a  tort  the  presumption  is 
that  she  acts  under  marital  coercion; 
but  this  presumption  is  prima  facie 
only,  and  may  be  rebutted  by  proof 
that  she  acted  of  her  own  free  will. 
.  .  .  It  is  also  true  that  a  married 
woman  cannot  be  sued  separately  from 
her  husband  for  a  tort  committed  by 
them  jointly,  so  long  as  she  is  under 
eoverture;  but  this  is  not  because  the 
tort  is  joint,  but  because  the  law  re- 
quires the  joinder  by  reason  of  the 
coverture.  There  is  nothing  to  prevent 
her  being  sued  alone  for  such  a  tort 
after  her  husband  dies,  the  same  as  if 
she  were  originally  discovert;  and,  this 
being  so,  we  see  no  reason  why  a  suit 
for  such  tort,  begun  against  her  and 
her  husband,  should  not  proceed  against 
her  alone,  if  her  husband  dies  during 
its  pendency.  And  so  the  law  has  been 
laid   down." 

58.     Eoberts   v.   Lisenbee,    86    N.    C. 
136,  41  Am.  Eep.  450.     And  see  Kow- 
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b.  Upon  Contracts.  —  An  action  against  a  husband  and  wife  upoo 
a  contract  of  the  wife  before  marriage  abates  as  to  the  husband  at 
his  death.59  If  the  wife,  however,  is  the  one  that  survives,  the  action 
survives  also  against  her,  and  may  be  prosecuted  to  judgment  and 
execution.60  Upon  the  death  of  the  wife,  on  the  other  hand,  all 
liability  on  the  part  of  the  husband  for  her  debts  contracted  before 
'marriage  ceases,61  and  an  action  against  husband  and  wife  based  there- 
on abates.62 

Nor  does  a  right  of  action  exist  against  the  husband  as  such,  after 
the  wife 's  death,  on  a  debt  incurred  by  'her  solely  on  her  own  credit, 
she  having  a  separate  estate.63 

c.  Concerning  Property  of  Either.  —  "Where  the  wife  is  joined  as 
a  defendant  merely  to  conclude  her  inchoate  right  of  dower,  the  suit 
will  abate  as  to  her  upon  her  death.64 

If,  during  the  pendency  of  an  action  to  subject  the  land  of  the 
wife  to  the  payment  of  a  mortgage  debt,  the  husband  dies,  the  right 
of  action  nevertheless  survives  against  the  wife,65  and  the  action  may 


ing  v.  Manly,  49  N.  Y.  192,  201;  also 
Capel  v.  Powell,  17  J.  Seott  (N.  S.) 
743,  112  E.  C.  L.  743;  Middleton  v. 
Crofts,  Eidgt.  H.  109,  27  Eng.  Eeprint 
774. 

59.  -Nutz  v.  Reutter,  1  Watts  (Pa.) 
229. 

As  the  husband  is  only  liable  for 
such  cause  of  action  during  the  cover- 
ture, it  follows  necessarily  that  the 
moment  that  that  tie  is  severed,  either 
by  the  death  of  the  wife  or  by  the 
death  of  the  husband,  all  liability  of 
the  husband,  or  of  his  estate,  in  that 
action  ceases.  Nutz  v.  Eeutter,  1  Watts 
(Pa.)  229. 

60.  Nutz  v.  Eeutter,  1  Watts  (Pa.) 
228. 

In  Parker  v.  Steed,  1  Lea  (Tenn.)  206, 
the  defendant  married  pending  a  suit 
against  her  on  a  contract  made  by  her. 
The  suit  was  revived  against  her  hus- 
band on  the  marriage.  He  died,  how- 
ever, during  the  litigation,  and  the 
suit  abated  as  to  him.  It  was  held 
that  the  suit  did  not  abate  as  to  the 
wife.  The  court  said:  "The  husband 
became  liable  for  the  wife's  contracts 
dum  sola,  as  husband,  but  there  was 
no  extinguishment  of  the  liability  of 
the  wife,  and  transfer  of  it,  so  as  to 
prevent  its  reviving  against  the  wife 
alone  on  his  death.  .  .  .  The  action 
was  prosecuted  jointly  against  husband 
and  wife  during  the  coverture,  but,  on 
the  death  of  the  husband,  continued 
against  the  survivor,  the  wife,  who 
had  incurred  the  original  liability." 
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A  debt  contracted' by  the  wife  before 
marriage  survives  against  her  upon  the 
death,  of  her  husband.  Woodman  v. 
Chapman,  1  Campb.  (Eng.)  189. 

■61.  IT.  S.— Beach  v.  Lee,  2  Dall.  257, 
1  L.  ed.  371.  N.  Y.— Williams  v.  Kent, 
15  Wend.  360.  S.  O.— Buckner  v. 
Smyth,  4  Desaus.  371.  Eng.— Heard  V. 
Stanford,  T.  Talbot  173,  25  Eng.  Ee- 
print 723. 

62.  Williams  v.  Kent,  15  Wend.  (N, 
T.)    360. 

63.  Hill  v.  Goodrich,  46  N.  H.  41, 
husband  sued  as  such,  not  as  her  execu- 
tor or  administrator. 

64.  "Where  a  bill  is  filed  to  reform 
a  mortgage  in  respect  to  the  description 
of  lands  intended  and  supposed  to  be 
embraced  therein,  and  as  reformed  to 
foreclose  the  same,  and  it  appears  that 
the  wife  of  the  grantor  was  made  a 
party  respondent  for  the  sole  pur- 
pose of  having  an  adjudication  as  to 
her  inchoate  dower  and  homestead  in- 
terest in  the  land  conveyed  in  the  mort- 
gage, if,  after  the  filing  of  the  bill  and 
before  the  answer  thereto,  the  wife  of 
the  mortgagor  dies,  any  interest  which 
she  may  have  had  is  thereby  eliminated, 
and  the  suit  is  properly  abated  as  to 
her,  and  prosecuted  against  her  hus- 
band alone;  and  it  is  not  error  for  the 
suit  to  be  so  prosecuted,  without  a 
special  order  of  the  court  abating  the 
suit  as  to  the  deceased  defendant. 
Thornton  v.  Scheussle*  &  Co.,  140,  Ala. 
281,  37  So.  237.  , 

65.  Daugherty  v.  Harbison's  Est.,  a 
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be  continued  -without  revival  against  the  personal  representatives  of 
the  husband.66  If,  however,  the  husband  is  the  principal  defendant 
in  such  a  suit,  and  he  dies,  the  suit  cannot  continue  until  it  is  revived 
against  his  personal  representatives67' 

Where,  in  an  action  of  ejectment  against  husband  and  wife,  ,judg- 
'ment  was  rendered  against  them,  but  pending  a  motion  in  error,  the 
husband  died,  it  was  nevertheless  held  that  this  was  no  reason  for 
an  abatement  of  the  suit  as  to  the  surviving  wife.68 

3.  Marriage  Pendente  Lite.  —  The  effect  of  the  marriage  of  a 
female  plaintiff  or  defendant  is  elsewhere  treated.68 

II.  JURISDICTION.  —  Because  of  the  fact  that  the  wife's  separate 
estate  was  not  recognized  at  law  a  married  woman  could  only  sue,70 
or  be  sued,  in  the  absence  of  statute  authorizing  suits  at  law  in  refer- 
ence thereto,  on  the  equity  side  of  the  court.71    Statutes,  however,  in 


Ky.  L.  Sep.  998.  And  see  Lawrence 
».  Armstrong  (Tenn.  Ch.),  48  S.  W. 
403. 

66.  Daugherty  v.  Harbison's  Exr.,  4 
Ky.  L.  Eep.  998.  But  see  Lawrence  v. 
Armstrong   (Tenn.  Ch.),  48  S.  W.  403. 

67.  Thomson  v.  Dudley,  3  Edw.  Ch. 
(N.  Y.)  137. 

68.  In  Norris  v.  Sullivan,  47  Conn. 
474,  the  court  said:  ".  .  .  there  was 
nothing  erroneous  in  the  judgment 
when  rendered;  it  has  not  been  in- 
validated by  any  cause  appearing  of 
reeord;  therefore  it  must  stand.  The 
execution  will  not  operate  upon .  a  de- 
fendant who  from  any  cause  has  ceased 
to  obstruct  the  plaintiff's  entry  upon 
his  land;  but  it  will  eject  a  defendant 
who  continues  so  to  do. ' ' 

Compare  Wilson  v.  Garaghty,  70  Mo. 
517,  wherein  the  wife  was  held  im- 
properly joined  in  the  action  of  eject- 
ment. Accordingly,  where  pending  an 
appeal  from  a  judgment  against  the 
husband,  he  died,  the  suit  not  only 
abated  as  to  him,  but  a  new  action  was 
held  necessary  against  the  wife. 

69.  See  the  titles  "Revivor;"  "Sur- 
vival." 

70.  Mass.— Forbes  v.  Tuckerman,  115 
Mass.  115.  Mich.— Child  v.  Emerson, 
102  Mich.  38,  60  N.  W.  292;  Leonard 
».  Pope,  27  Mich.  145.  Minn. — Seager 
«■  Burns,  4  Minn.  141.  N.  J.— Van 
Oiden  v.  Van  Orden  (N.  J.  Eq.),  41 
Atl.  671.  IS.  I.— Taylor  v.  Slater,  18 
".  1. 797,  31  Atl.  165.  W.  Va.— Mathews 
».  Greer,  21  W.  Va.  694. 

lie  justice  of  the  peace,  having  no 
equity  jurisdiction,  cannot  entertain  an 
action  against  a  married  woman  on  hei 


promise  to  pay  for  work  done  on  hei 
estate,  because  her  contract  does  not 
bind  her  personally  but  can  be  enforced 
only  against  her  separate  estate.  Har- 
vey v.  Johnson,  133  N.  C.  352,  45  S.  E. 
644;  Wilcox  v.  Arnold,  116  N.  C.  708, 
21  S.  E.  434;  Dougherty  v.  Sprinkle,  88 
N.  C.  300;  Fisher  v.  Webb,  84  1ST.  C. 
44. 

But  the  statute  conferring  jurisdic- 
tion upon  the  justice  to  enforce  a  lien 
if  the  amount  thereof  is  within  his 
jurisdiction  gives  him  jurisdiction  al- 
though a  married  woman  is  defendant 
The  statute  is  positive  and  makes  no 
exception  in  favor  of  married  women. 
Moring  v.  Little,  95  N.  C.  87. 

"A  justice  of  the  peace  has  no  jur- 
isdiction to  subject,  in  any  form,  the 
separate  estate  of  a  married  woman 
to  her  debt,  as  the  estate  is  purely 
equitable  in  its  nature,  and  the  statute 
providing  that  the  jurisdiction  of  jus- 
tices of  the  peace  extends  to  all  equity 
causes  when  the  subject-matter  does 
not-  exceed  fifty  dollars,  and  that  any 
justice  before  whom  any  cause  may 
be  pending,  where  the  subject-matter 
does  not  exceed  that  amount,  shall  hear 
and  determine  it  upon  the  principles 
of  equity  and  render  such  judgment  or 
decree  as  the  merits  may  require,  in 
the  same  manner  as  courts  of  chancery 
do  not  clothe  ju-tices  with  the  power 
of  a  chancellor,  but  merely  authorizes 
them  to  determine  cases  by  equitable 
principles,  if  necessary."  Flanagan  v. 
Oliver  Finnie  Grocery  Co.,  98  Tenn.  593, 
40  S.  W.  1079. 

71.  111.— Carpenter  v.  Mitchell,  50  111. 
470.     Mo. — Lindsay    v.    Archibald,    65 
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many  states  have  changed  this  rule  and  she  may  sue  or  be  sued  in 
respect  to  her  separate  estate  at  law.72 

The  fact  that  an  adequate  remedy  at  law  has  been  given  by  such 
statutes  does  not  oust  the  jurisdiction  of  a  court  of  equity,73  the  juris- 
diction of  law  and  equity  being  concurrent,74  though  some  cases'  hold 
the  remedy  at  law  exclusive.75  • 

If,  then,  by  statute  she  is  made  personally  liable  upon  her  contracts 
as  if  she  were  not  married,  as  in  those  cases  where  she  contracts  as 
a  free-trader'  or  a  feme  sole,  her  liability  is  legal  and  may  be  enforced 
in  courts  having  legal  jurisdiction.76 

III.  PARTIES.  — A.  At  Law.  — 1.  In  General.  — A  full  treat- 
ment of  this  subject  will  be  found  in  connection  with  the  treatment 
of  another  portion  of  this  article.77 


Mo.  App.  117;  Gabriel  v.  Mullen,  30 
Mo.  App.  464.  N.  C. — Harvey  v.  John- 
son, 133  N.  C.  352,  45  S.  E.  644;  Dough- 
erty v.  Sprinkle,  88  N.  C.  300.  Va. 
Salamone  v.  Keiley,  80  Va.  86;  Walters 
v.  Farmers  Bank,  76  Va.  12;  Armstrong 
v.  Pitts,  13  Gratt.  235.  W.  Va.— Wil- 
liamson v.  Cline,  40  W.  Va.  194,  20 
S.  E.  917;  Osborn  v.  Glasscock,  39  W. 
Va.  749,  20  S.  E.  702;  Dulin  v.  McCaw, 
39  W.  Va.  721,  20  S.  E.  681;  Dickel 
v.  Smith,  38  W.  Va.  635,  18  S.  E.  721; 
Howe  v.  Stortz,  27  W.  Va.  555;  Hughes 
&  Co.  v.  Hamilton,  19  W.  Va.  366,  394. 

72.  IT.  S. — See  Armstrong  v.  Syra- 
cuse Screw  Co.,  16  Fed.  168.  G-a.— Fran- 
cis v.  Dickel  &  Co.,  68  Ga.  255.  111. 
Emerson  v.  Clayton,  32  111.  493.  Kan. 
Gen.  St.,  p.  563,  §3;  p.  636,  §29;  Fur- 
row v.  Chapin,  13  Kan.  107.  Ky. — Petty 
V.  Malier,  14  B.  Mon.  246.  Me. — Walker 
v.  Gilman,  45  Me.  28.  Miss. — Mitcheil 
v.  Otey,  23  Miss.  236.  N.  H.— Jordan 
v.  Cummings,  43  N.  H.  134.  N.  Y. 
Morrell  v.  Cawley,  17  Abb.  Pr.  '  76; 
Andrews  v.  Monilaws,  8  Hun  65.  Pa. 
Goldbeck  v.  Brady,  4  Pa.  Co.  Ct.  169; 
Bowler  v.  Titus,  2  W.  N.  C.  184.  Vt. 
Buck  v.  Troy  Aqueduct  Co.,  76  Vt.  75, 
56  Atl.  285.  Va.— Filler  v.  Tyler,  91 
Va.  749,  20  S.  E.  702;  Dulin  v.  McCaw, 
Kenzie  v.  Ohio  Biver  E.  Co.,  27  W.  Va. 
306;  Mathews  v.  Greer,  21  W.  Va.  694. 

The  rule  that  a  creditor  must  ex- 
haust his  remedy  at  law  before  seeking 
equitable  relief,  does  not  apply  to  an 
action  to  charge  the  separate  estate  of 
a  married  woman  for  the  payment  of 
a  claim,  where  the  statute  gives  no 
remedy  at  law.  Elliott  v.  Lawhead,  43 
Ohio  St.  171,  1  N.  E.  577. 

The  mere  circumstance  that  one  loan- 
ing money  takes  a  note  payable,  to  a 
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married  woman  in  trust  for  himself, 
will  not  give  jurisdiction  to  a  court 
of  equity  of  a  suit  by  his  executor 
against  the  debtor  of  the  husband  and 
Wife,  there  being  no  allegation .  in  the 
bill  that  husband  or  wife  interpose  any 
impediments  to  a  recovery  at  law  by 
suit  in  their  name.  Bowland  v.  Logan, 
11  Ala.  663. 

The  district  courts  of  New  York  city 
have  not  jurisdiction  of  an  action  to 
charge  the  separate  estate  of  the  wife 
for  a  debt  contracted  by  her  with  ref- 
erence to  that  estate.  Salter  v.  Park- 
hurst,  2  Daly  (N.  Y.)  240. 

73.  Mitchell  v.  Otey,  23  Miss.  236; 
Filler  v.  Tyler.  91  Va.  458,  22  8.  E. 
235.  Contra,  Andrews  v.  Monilaws,  8 
Hun  (N.  Y.)  65;  Oney  v.  Ferguson,  41 
W.  Va.  568,  23  S.  E.  710. 

The  reason  is  that  when  a  court  of 
equity  has  once  acquired  jurisdiction  it 
never  loses  it  because  jurisdiction  of 
the  same  matter  is  given  to  law  courts, 
unless  the  statute  giving  such  jurisdic- 
tion uses  a  prohibitory  or  restrictive 
word.  Filler  v.  Tyler,  91  Va.  458,  22 
S.  E.  235. 

74.  Mitehell  v.  Otey,  23  Miss.  236; 
Filler  v.  Tyler*  91  Va.  458,  22  S.  E. 
235. 

75.  Andrews  v.  Monilaws,  8  Hun  (N. 
Y.)  65  (holding  order  of  sale  by  referee 
improper);  Oney  v.  Ferguson,  41  W. 
Va.  568,  23  S.  E.  710. 

76.  Me.— See  Mayo  v.  Hutchinson,  57 
Me.  546.  N.  C— Harvey  v.  Johnson,  133 
N.  C.  352,  45  S.  E.  644.  Va— Duval 
v.  Chelf,  92  Va.  489,  23  S.  E.  893.  Sea 
Farley  *.  Tillar,  81  Va.  275.  W.  Va. 
Williamson  v.  Cline,  40  W.  Va.  194,  20 
S.  E.  917. 

•    77.    See  supra,  L 
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2.  Married  Woman  as  Sole  Plaintiff  or  Defendant.  —  a.  In  Gen- 
eral .  —  It  was  the  common -law  theory  that  upon  marriage  the  wife's 
existence  was  absorbed  into  that  of  her  husband;  accordingly,  it  is 
a  general  rule  that,  in  the  absence  of  statutory  authorization,  the  wife 
can  neither  sue  nor  be  sued  without  joining  her  husband.78  This  rule 
is  generally  adhered  to  in  equity  as  well  as  at  law.79 

An  authorization  of  the  suit  by  the  husband  is  sometimes  required 
even  though  the  wife  be  a  sole  trader,  unless  they  be  divorced,80  and 


78.  U.  S. — Hart  v.  Bowen,  86  Fed 
877  31'  C.  Q.  A.  31  (in  Louisiana  she 
may  sue  alone  regarding  her  parapher 
nalia);  Taylor  v.  Holmes,  14' Fed.  498, 
OaL— Bogart  v.  Woodruff,  96  Cal.  609,. 
31  Pae.  618.  N.  Y. — Fitzsimons  v. 
Harrington,  1  Civ.  Proc.  360.  N.  C. 
Archibald  v.  Means,  40  N.  C.  230.  Pa. 
Williams  v.  Coward,  1  Grant  Cas.  21. 
Tex— Eeddin  v.  Smith,  65  Tex.  26; 
Cartwright  v.  Hollis,  5  Tex.  152.  Vt. 
Porter  v.  Rutland  Bank,  19  Vt.  410. 
'  Eng.— Compton  ».  Collinson,  1  H.  Bl. 
334,  126  Eng.  Reprint  197, '2  Bro.  C.  C. 
377,  2  Kev.  Rep.  786,  29  Eng.  Reprint 
209;  Hatchetf  v.  Baddeley,  2  W.  Bl 
1079,  96  Eng.  Reprint  636;  Hulme  v. 
Tenant,  1  Bro.  C.  C.  16,  28  Eng.  Re- 
print 958;  Portland  v.  Prodgers,  2  Vern. 
Ch.  104,  23  Eng.  Reprint  677;  Read  V. 
Jewson,  H.  13,  Geo.  3,  B.  R.  quoted  in 
Caudell  v.  Shaw,  4  T.  R.  361,  100  Eng. 
Eeprint  1065. 

79.  TJ.  S.— Bein  v.  Heath,  6  How.  228, 
12  L.  ed.  416;  Taylor  v.  Holmes,  14 
Fed.  498.  Ky.— Ringo  v.  Warder,  6  B. 
Mon.  514;  Pyle  v.  Cravens,  4  Litt.  17; 
Ellison  v.  Ellison,  11  Ky.  L.  Rep.  168, 
11  S.  W.  808.  Mass.— Burns  v.  Lynde, 
6  Allen  305.  N.  C— Wilson  v.  Wilson, 
41  N.  C.  236.  Vt.— Portland  v.  Rut- 
land Bank,  19  Vt.  410;  Bradley  v. 
Emerson,  7  Vt.  369.  Eng. — Hughes  v. 
Evans,  1  Sim.  &  St.  185,  57  Eng.  Re- 
print 74;  Parrer  &  Reeks  v.  Wyatt,  5 
Mada.  44q,  56  Eng.  Reprint  967';  Smyth 
»■  Myers,  3  Madd.  474,  56  Eng.  Reprint 
579;  Newsome  v.  Bowyer,  3  P.  Wm'. 
37,  24  Eng.  Eeprint  959. 

80.  La.  Code  Pr.  106;  Saunders 
«■  Burns,  38  La.  Ann.  367; 
Moussier  v,  Gustine,  25  La.  Ann.  36; 
Succession  of  Pomeroy,  21  La.  Ann. 
576;  Beigel  v.  Lange,  19  La.  Ann.  112; 
J>ugas  v.  Gilbeau,  15  La:  Ann.  581; 
Keron  v.  Breton,  15  Quebec  Super.  339. 
A  divorce  a  mensa  et  tlioro  in  France 
does  not  dispense  with   the   necessity 


of  an  authorization.  Rapp  v.  Peyroiix, 
13  La.  218. 

If  she  obtain  a  divorce  two  days 
after  commencement  of  the  action,  an 
exception  to  her  right  to  sue.  will  bo 
overruled.  Baldwin  v.  "Union  Ins.  Co., 
2  Rob.  (La.)   133. 

The  object  of  the  law  requiring  the 
authorization  of  the  husband  before  the 
wife  can  be  sued,  is  fully  accomplished 
when  the  husband  joins  the  wife  in 
an  answer  to  the  suit,  even  when  they 
have  not  been  designated  as  husband 
and  wife  in  the  petition.  Favaron  v. 
Rideau,  14  La.  Ann.  805. 

When  a  married  woman  who  has  been 
authorized  to  defend  a  suit  by  her  first 
husband,  marries  a  second  time,  while 
the  suit  is  pending,  it  is  not  necessary 
that  the  authorization  of  her  second 
husband  should  be  obtained.  Favaron 
v.  Rideau,  14  La.  Ann.  805. 

Even  though  she  appear  as  executrix 
she  must  be  authorized.  Dussumier  v. 
Coiron,  2  Rob.  (La.)   368. 

The  record  must  show  the  authoriza- 
tion by  the  husband  (Sander's  &  Son 
v.  Schilling,  123  La.  1009,  49  So.  689; 
Hayes  v.  Dugas,  51  La.  Ann.  447,  25 
So.  121),  statements  of  counsel  being 
insufficient  evidence  of  authority. 
Sommers  v,  Schmidt,  25  La.  Ann.  193; 
Sanders  v.  Carson,  2  La.  Ann.  393. 

Where  there  is  no  evidence  that  the 
husband  has  authorized  the  wife,  and 
he  makes  no  appearance,  the  suit  should 
be  dismissed.  Lacour  v.  Delamarre,  2 
La.  Ann.  140. 

Evidence  of  Authority. — The  joinder 
of  the  husband  is  sufficient  evidence  of 
his  authorizing  her  to  sue.  Lehman, 
Stem  &  Co.  v.  Broussard,  45  La.  Ann. 
346,  12  So.  504;  Delacroix  v.  Meux,  28 
La.  Ann.  515;  Woodward  v.  Lurty,  11 
La.  Ann.  280;  Lawes  V.  Chinn,  4  Mart. 
N.  S.  (La.)  389;  Jones  v.  Henry,  Man. 
Unrep.  Cas.  (La.)  65. 

An  exception  that  a  married  woman 
is  no*  authorized  by  her  husband  to 
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if  the  husband  does  not  consent,  the  court  may  authorize  her  to  sue 
alone.81 

b.  Where  Husband  Civilly  Dead.  —  At  common  law  when  the  hus- 
band was  civiliter  mortuus,  ha  being  disabled  to  sue  and  be  sued  in 
right  of  his  wife,  she  was  to  be  considered  as  a  feme  sole  with  capacity 
to  sue  and  be  sued  without  joining  her  husband.82 

The  husband  was  considered  civilly  dead  who  had  abjured  the 
realm  or  had  been  banished,83  or  who  has  been  transported  for  a 
judicial  sentence.84 


bring  suit  is  properly  disposed  of  by  re- 
lieving the  defendant  of  the  necessity 
of  answering  until  the  authorization  is 
obtained  and,  after  such  authorization  is 
obtained,  has  no  foundation  in  the  fact. 
Longino  v.  Webb  Press  Co.,  132  La.  25, 
60  So.  707. 

When  Obtained. — It  is  sufficient  if  a 
■wife  suing  in  her  own  name  obtains 
the  authorization  of  her  husband  or  of 
the  court  any  time  before  a  trial  on 
the  merits.  Cartwright  v.  Puissigur, 
125  La.  700,  51  So.  692;  McDonald's 
Succession,  26  La.  Ann.  590;  Howard  v. 
Copley,  10  La.  Ann.  504. 

Where  the  husband  appears  by  coun- 
sel his  consent  will  be  presumed.  See 
Howard  v.  Copley,  10  La.  Ann.  504. 

Authorization  Implied. — Lehman,  Stem 
&  Co.  v.  Broussard,  45  La.  Ann.  346, 
12  So.  504.  See  also  Jordan  &  Co.  v. 
Anderson,  29  La.  Ann.  749;  Elam  v. 
Bynum,  2  La.  Ann.  881.  And  see 
Stone  v.  Tew,  9  Rob.  (La.)  193,  in 
which  it  is  held  that  the  authorization 
of  the  husband  is  not  implied  when 
both  are  sued  and  the  wife  alone  ap- 
pears. In  such  a  case  she  will  not  be 
considered  as  acting  under  his  author- 
ity. 

Marriage  of  Wife  During  Pendency 
of  Suit. — When  a  married  woman  who 
had  been  authorized  to  defend  a  suit 
by  her  first  husband,  marries  a  second 
time  while  the  suit  is  pending,  it  is 
not  necessary  that  the  authorization  of 
her  second  husband  should  be  obtained. 
Favaron  v.  Bideau,  14  La.  Ann.  805. 

81.  It  is  only  when  the  husband  is 
absent  or  refuses  his  authorization  that 
the  judge  ■  can  validly  authorize  the 
wife  to  stand  in  judgment  alone.  Saun- 
ders ».  Burns,  38  La.  Ann.  367;  Jem- 
ison  v.  Barrow,  24  La.  Ann.  171;  Gil- 
more  v.  Gilmore,  9  La.  Ann.  197. 

In    case    of  the  interdiction  of  the 
husband   the   court   may  authorize   the 
wife  to  sue.     Cartwright  v.  Puissigur, 
125  La.  700,  51  So.  692. 
Vol.  XI 


Husband  a  Fugitive.— So  also  she 
may  sue  on  an  absconding  husband's 
contract  tfpon  authority  of  court.  Book- 
er v.  Booker,  60  Ind.  550. 

82.  1.  Chitty  PI.  28. 

83.  Ala. — Arthur  &'  Corprew  v.  Broad- 
nax,  3  Ala.  557,  37  Am.  Dec.  707.  Me. 
See  Laughlin  v.  Eaton,  54  Me.  156. 
Mass. — Gregory  v.  Pierce,  4  Met.  478; 
Gregory  v.  Paul,  15  Mass.  31.  N.  C. 
Troughton  v.  Hill,  3  N".  C.  406.  Pa. 
Koch  v.  Williamsport,  195  Pa.  488,  46 
Atl.  67.  S.  C— Brown  v.  Killingsworth, 
4  McCord  429.  Tenn.— Yeatman  v.  Bell- 
main,  6  Lea  488.  Tex. — Word  'v.  Ken- 
non  (Tex.  Civ.  App.),  75  S.  W.  334; 
Kingsley  v.  Schmicker  (Tex.  Civ. 
App.),  60  S.  W.  331;  Bennett  v.  Gillett 
(Tex.  Civ.  App.),  57  S.  W.  302;  Mis- 
souri, K.  &  T.  K.  Co.  v.  Hennesey,  20 
Tex.  'Civ.  App.  316,  49  S.  W.  917.  Eng. 
Williamson  v.  Dawes,  9  Bing.  292,  23 
E.  C.  L.  586,  131  Eng.  Beprint  624; 
Compton  v.  Collinson,  1  H.  Bl.  334,  126 
Eng.  Beprint  197,  2  Bro.  C.  C.  377,  2 
Bev.  Eep.  786,  29  Eng.  Beprint  209; 
Newsome  v.  Bowyer,  3  P.  Wm.  37,  24 
Eng.  Beprint  959  (in  equity);  Bead  v. 
Jewson,  H.  13  Geo.  3,  B.  E.  quoted  in 
Caudell  v.  Shaw,  4  T.  B.  361,  100  Eng. 
Eeprint  1065;  Bacon's  Abr.,  Baron  and 
Feme,  M.,  4  Vin.  Abr.,  Baron  and  Feme, 
L,  a,  6. 

Banishment  even  for  a  limited  time 
removes  the  disabilities  of  eoverturs 
so  as  to  enable  the,  wife  to  sue  and 
be  sued  as  a  feme  sole,  although  the 
time  of  banishment  has  expired  when 
the  action  was  brought.  Gregory  v. 
Paul,  15  Mass.  31;  Newsome.u.  Boyer, 
3  P.  Win.  37,  24  Eng.  Eeprint  959.  _ 

The  absence  of  the  husband,  a  native, 
who  left  the  realm,  but  was  not  ban- 
ished or  had  not  abjured  the  realm, 
might  be  considered  temporary,  and  the 
wife  cannot  sue  as  a  feme  sole.  Bog- 
gett  v.  Frier,  11  East  301,  103  Eng. 
Beprint  220. 

84    She  may  sue  although  the  term 
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e.  In  Case  of  Absence  ■  or  Desertion  of  Husband.  —  In  the  absence 
of  statute,  the  desertion  by  the  husband  does  not  confer  on  the  wife 
the  right  of  suing  and  being  sued  alone.85  But  by  statute  when  a  hus- 
band has  deserted  his  family,  or  they  are  living  separate  and  apart, 
the  wife  may  prosecute  or  defend  in  his  name  any  action  which  he 
might  have  prosecuted  or  defended,  and  shall  have  the  same  powers 
and  rights  therein  as  he  might  have  had;86  and  the  same  right  by 


had  expired,  it  not  being  shown  the 
husband  had  returned.  Carrol  v.  Blen- 
cow,  4  Esp.  (Eng.)  27. 

85.  Me.— Ballard  v.  Euasell,  33  Me. 
196.  N.  J.— Tucker  v.  Seott,  3  N.  J.  L. 
510.  Pa. — See  Smith  v.  Smith,  45  Pa. 
403.  Tex.— Eeddin  v.  Smith,  65  Tex. 
26.  Big.— Boggett  v.  Frier,  11  East 
301,  103  Eng.  Eeprint  1020.  See  Dt 
Wahlc.Braune,  1  Hurlst.  &  N.  178;  Lake 
v.  Ruffje,  6  N.  &  M.  684,  36  E.  C.  U 
651;  1  Chitty  PI.  28. 

Bankruptcy  and  absconding  of  the 
husband  will  not  confer  upon  the  wife 
the  rights  of  a  feme  sole.  Williamson 
v.  Dawes,  9  Bing.  292,  23  E.  C.  L.  586, 
131  Eng.  Eeprint  624. 

86.  Ala.— &  parte  Cole,  28  Ala.  50; 
Mead  v.  Hughes,  15  Ala.  141,  50  Am. 
Dee.  123;  Wall  v.  Williamson,  8  Ala. 
48;  Arthur  &  Corprew  v.  Broadnax,  3 
Ala.  557,  37  Am.  Dec.  707.  Ark.— Dig. 
St.,  §6019.  (JUL— Code  Civ.  Proc,  §370; 
MuUer  v.  Hale,  138  Cal.  163,  71  Pae. 
81;  Humphrey  v.  Pope,  122   Cal.   253, 

54  Pac.  847;  Baldwin  v.  Second  St. 
Cable  E.  Co.,  77  Cal.  390,  19  Pae.  644; 
Andrews  v.  Bunyon,  65  Cal.  629,  4  Pae. 
669;  Duncan  v.  Duncan,  6  Cal.  App. 
404,  92  Pac.  310.  Conn—  Gen.  St.,  1902, 
§4543;  Craft  v.  Eolland,  37  Conn.  491; 
Moore  v.  Stevenson,  27  Conn.  14;  Corn- 
wall v.  Hoyt,  7  Conn.  420.  Del.— Laws, 
p.  600.  •  Fla.— Gen.  St.,  1906,  §1368. 
Ga.-Clark  v.  Valentino,  41  Ga.  143.  311. 
Eev.  St.,  1909,  ch.  68,  §3;  Mix  v.  King, 

55  HI.  434;  Beach  v.  Miller,  51  111.  206, 
2  Am.  Eep.  290;  Burger  v.  Bellsley,  45 
HI.  72;  Prescott  v.  Fisher,  22  111. 
390;  Love  v.  Moynehan,  16  111.  277, 
63  Am.  Dec.  306.  la.— Code,  1897,  §3479. 
Ky.-Bev.  St.,  ch.  47,  art.  2,  §4;  Bau- 
meister  v.  Markham,  101  Ky.  122,  39 
S.  W.  844,  41  S.  W.  816,  72  Am.  St. 
«ep.  397;  Hannon  v.  Madden,  10  Bush 
M«;  Stith  v.  Patterson,  3  Bush  132; 
"wry  v.  Korris,  1  Duv.  302  (in  equity) ; 
Stephens  v.  Stephens,  27  Ky.  L.  Eep. 
»5,  85  8.  W.  1093;  Harris  v.  Levin, 
0  *y.  L.  Eep.  297.    Md.— Wolf  v.  Baue- 


reis,  72  Md.  481,  19  Atl.  1045,  8  L.  E. 
A.  680;  Worthington  v.  Cooke,  52  Md. 
297.  Mass. — Gregory  v.  Pierce,  4  Mete. 
478;  Abbot  v.  Bayley,  6  Pick.  89; 
Gregory  v.  Paul,  15  Mass.  31.  Mich. 
Lammiman  v.  Detroit  Citizens'  St.  E. 
Co.,  112  Mich.  602,  71  N.  W.  153;  San- 
born v.  Sanborn,  104  Mich.  180,  62 
N.  W.  371.  Minn.— Comp.  Laws,  1905, 
§4061;  Davis  v.  Woodward,  19  Minn. 
174.  Mo.— Phelps  v.  Walther,  78  Mo. 
320,  47  Am.  Eep.  112;  Eose  v.  Bates, 
12  Mo.  30.  See  Schooler  v.  Schooler, 
18  Mo.  App.  69.  Mont. — Palmer  v.  Me- 
Masters,  6  Mont.  169,  9  Pac.  898.  Nev. 
Eev.  Laws,  1912,  §§2179,  4989,  4991. 
N.  H.— Parker  v.  Way,  15  N.  H.  45. 
N.  Y. — Osborn  v.  Nelson,  59  Barb.  375; 
Chapman  v.  Lemon,  11  How.  Pr.  235; 
Griffith  v.  TJtica  &  M.  E.  Co.,  63  Hun 
626,  17  N.  Y.  Supp.  692.  N.  C— Brown 
v.  Brown,  121  N.  C.  8,  27  S.  E.  998, 
38L.  E.  A.  242;  Troughton's  Admr. 
v.  Hill's  Exrs.,  3  N.  C.  614.  See  Barnes 
v.  Barnes,  104  N.  C.  613,  10  S.  E.  304. 
Ohio. — Wagg's  Exr.  v.  Gibbons,  5  Ohio 
St.  580;  Benadum  v.  Pratt,  1  Ohio  St. 
403;  Lay  ton  v.  Conover,  1  Ohio  Dec. 
(Eeprint)  186.  Ore.— Lord's  Laws, 
§7046.  Pa. — Purdon's  Dig.,  vol.  3,  Mar- 
riage, §68;  Schmelzer  v.  Chester  Trac- 
tion Co.,  218  Pa.  29,  66  Atl.  1005; 
O'Brien  v.-City  of  Philadelphia,  215  Pa. 
407,  64  Atl.  551;  Koch  v.  Williamsport, 
195  Pa.  488,  46  Atl.  67;  Eangler  v.  Hum- 
mel, 37  Pa.  130;  Mayberry  v.  Eailway 
Co.,  9  W.  N.  C.  404.  E.  I.— Matteson 
v.  Dederkey,  12  E.  I.  68.  S.  C. — Bean 
v.  Morgan,  4  McCord  148;  Eobards  v. 
Hutson,  3  McCord  475.  Team. — Yeat- 
man,  Shields  &  Co.  v.  Bellmain,  6  Lea 
488;  Cocke  v.  Garrett,  7  Baxt.  360.  Tex. 
Heagy  v.  Kastner  (Tex.  Civ.  App.),  138 
S.  W.  788;  City  of  San  Antonio  v. 
Wildenstein,  49  Tex.  Civ.  App.  514, 
109  S.  W.  231;  Word  v.  Kennon  (Tex. 
Civ.  App.),  75  S.  W.  365;  Missouri,  K. 
&  T.  E.  Co.  i).  Hennesey,  20  Tex.  Civ. 
App.  316,  49  S.  W.  917;  St.  Louis  South- 
western E.   Co.  v.   Griffith    (Tex.   Civ. 
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statute,  applies  to  the  husband  upon  desertion  by  the  wife.87 


App.),  35  S.  W.  741.  Utah.— Comp. 
Laws,  1907,  §2906.  Vt. — Robinson  v. 
Reynolds,  1  Aik.  174,  15  Am.  Dee.  673. 
W.  Va—  Code,  1906,  §2962.  Eng.— Car- 
rol v.  Blencaw,  4  Esp.  27.  Can. — Jones 
v.  Spence,  1  U.  C.  Q.  B.  367. 

Compare  Tucker  v.  Scott,  3  N.  J.  L. 
510;  McDermott  v.  French,  15  N.  J.  Eq. 
78. 

The  wife  may  sue  without  joining 
the  husband  when  the  suit  involves  her 
separate  property,  if  the  husband  has 
abandoned  the  wife  and  neglected  to 
sue  for  the  property.  Norton  v.  Davis, 
83  Tex.  32,  18  S.  W.  430;  San  Antonio, 
etc.  R.  Co,  v.  Gillum  (Tex.  Civ.  App.), 
30  S.  W.  697. 

In  Wood  v.  Vernon,  8  Houst.  (Del.) 
48,  12  Atl.  656,  the  Delaware  statute 
is  held  not  to  be  retrospective. 

In  a  Kentucky  case  it  was  held  that 
the  legislature  intended  this  statute  as 
a  substitute  for  the  common  law,  and 
not  as  merely  cumulative.  It  compre- 
hends the  entire  subject  and  leaves  no 
right  or  privilege  necessary  or  proper 
for  the  abandoned  wife  to  exercise  or 
enjoy  to  be  deduced  from  or  upheld  by 
common  law  principles  or  precedents. 
Its  provisions  are  to  be  literally  con- 
strued, with  a  view  to  promote  the  ob- 
ject of  its  enactment.  Hannon  v.  Mad- 
den, 10  Bush  664.  Compare  Berry  v, 
Williamson,  11  B.  Mon.  245. 

Recover  Wages  of  Children. — Vt.  Pub. 
St.,   1906,    §3043. 

A  married  woman  whose  husband  is 
a  non-resident  of  the  state .  and  a  fug- 
itive from  justice  may  be  sued  alone. 
Heath  v.  Morgan,  117  1ST.  C.  504,  23 
S.   E.   489. 

The  wife's  right  to  prosecute  the 
action  using  the  husband's  name  does 
not  depend  on  his  consent,  but  it  is  a 
legal  right  secured  to  her  in  such  cases 
free  from  and  beyond  the  control  of 
the  husband.  Stith  v.  Patterson,  3 
Bush    (Ky.)    132. 

Substitution. — The  wife  of  the  plain- 
tiff having  filed  an  amended  petition 
in  her  name,  alleging  that  her  husband 
had  deserted  her,  and  asking  that  she 
might  be  allowed  to  prosecute  the 
action  in  her  name  for  her  husband, 
an  order  simply  providing  that  she 
might  prosecute  the  action  for  him 
was  a  substantial  compliance  with  sub- 
section  4    of    §34   of    Kentucky    Civ, 
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Code,  although  the  order  did  not  pro- 
vide that  the  prosecution  should  be  in 
the  wife's  name.  Harris  v.  Lavin  6 
Ky.  L.  Rep.  297.  ' 

Communication  With  Husband.— But 
if  the  husband  in  another  jurisdiction 
corresponds  with  the  wife  and  frequent- 
ly sends  her  funds,  she  cannot  sue 
alone.    Laughlin  v.  Eaton,  54  Me.  156. 

Temporary  Absence  Insufficient.— The 
absence,  however,  must  not  be  merely 
a  temporary  one.  Gregory  v.  Pierce,  4 
Mete.  (Mass.)  478;  Robinson  v.  Rey- 
nolds, 1  Aik.  (Vt.)  174,  15  Am.  Dec. 
673.  Absence  of  the  husband  for  six 
or  seven  years  in  the  East  Indies  will 
not  cause  her  to  be  considered  a  feme 
sole.  ,  Com.  v.  Cullins,  1  Mass.  116. 

Character  of  Desertion. — "But  to  ac- 
complish this  change  in  the  civil  rela- 
tions of  the  wife,  the  desertion  of  the 
husband,  must,  be  absolute  and  com- 
plete; it  must  be  a.  voluntary  separation 
from  and  abandonment  of  the  wife, 
embracing  both  the  fact  and  the  in- 
tent of  the  husband  to  renounce  6,6 
facto,  and  as  far  as  he  can  do  the 
marital  relation  and  leave  his  wife  to 
act  as  a  feme  sole.  Such  is  the  renun- 
ciation, coupled  with  continued  resi- 
dence in  a  foreign  state  or  country 
which  is  held  to  operate  as  an  abjura- 
tion of  the  realm'."    Cornwall  v.  Hoyt, 

7  Conn.  420.  See  also:  Ala. — James  v. 
Stewart  &  Rainey,  9  Ala.  855.  Mass. 
Gregory  v.  Pierce,  4  Mete.  478.  N.  Y. 
Osborn  v.  Nelson,  59  Barb.  375;  Chap- 
man v.  Lemon,  11  How.  Pr.  235. 

The  Wife  Must  Be  a  Mother.— Mt 
parte  Cole,  28  Ala.  50. 

By  the  Choctaw  law,  the  husband 
takes  no  part  of  the  wife's  property; 
therefore  she  has  the  capacity  to  eon- 
tract  as  a  feme  sole.  She  may  like- 
wise enforce  these  contracts  as  a  feme 
sole.  But  she  cannot  be  sued  alone 
unless  the  husband  abandon  the  wife 
which  by  their  law  has  the  effect  of 
an  absolute  divorce.  Wall  v:  William- 
son, 8  Ala.  48. 

Living  separate  and/  apart  from  the 
husband  for  two  years  and  one  month 
only  is  not  sufficient.    Williams  v.  Beid, 

8  Mack.  (D.  C.)  46. 

If  no  cause  existed  for  the  separation, 
she  could  not  sue  alone.  Smith  v. 
Smith,  45  Pa.  403. 

87.    Hurd's  HI.  Rev.  St?  1913,  oh. 
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If  the  husband  has  never  been  within  the  state,  the  wife  has 
capacity  to  sue  and  be  sued  as  a  feme  solefs  but  mere  absence  is  not 
sufficient.89  Nor  is  absence  under  circumstances  sufficient  to  raise  a 
presumption  of  death  sufficient.80 

d.  In  Case  of  Incapacity  or  Neglect  of  Husband  To  Sue.  —  By- 
statute  where  the  husband  is  insane,91  an  habitual  drunkard,82  or 
has  neglected  the  action,93  or  if-  he  refuses  to  join  with  her,94  she 
may  sue  alone. 

e.  Upon  Divorce  or  Separation.  —  A  divorce  a  vinculo  matrimonii 
restores  to  a  married  woman  the  status  she  enjoyed  before  marriage 
and  gives  the  woman  a  right  to  sue  and  be  sued  alone.95  But  a  divorce 
o  mensa  et  tkoro,a6  or  a  voluntary  separation  with  a  separate  main- 
tenance provided  by  the  husband97  does  not  give  the  wife  the  right  to 
sue  and  be  sued  alone. 


68,  §3;  Pardon's  Dig.  (Pa.),  Marriage, 
K,  §69,  and  generally  the  statutes  of 
the  several  states. 

88.  Gregory  v.  Pierce,  4  Mete.  (Mass.) 
47S;  Gregory  v.  Paul,  15  Mass.  31;  De 
Gaillon  v.  L'  Aigle,  1  Bos.  &  P.  (Eng.) 
357,  126  Eng.  Reprint  950. 

The  wife  of  an  alien  enemy  may  be 
sned  as  if  she  were  single.  Cornwall 
v.  Hoyt,  7  Conn.  420;  Deerly  v.  The 
Duchess  of  Mazarine,  1  Salk.  116,  1 
La.  Kaym.  147,  91  Eng.  Reprint  107. 
See  Gregory  v.  Paul,  15  Mass.  31;  Vin. 
Abr.,  Baron  and  Feme,  L,  a,  8. 

89.  Williamson  v.  Dawes,  9  Bing. 
292,  23  E.  C.  L.  586,  131  Eng.  Eeprint 
624. 

Husband  an  Alien. — In  Walford  v. 
Duchess  de  Pienne,  2  Esp.  (Eng.)  554, 
the  husband,  a  foreigner,  le^f t  the  king- 
dom with  the  intention  to  return  soon. 
After  an  absence  of  four  years,  in  an 
action  brought  against  her,  it  was  held 
the  absence  should  be  considered  a  de- 
sertion, thereby  enabling  her  to  be  sued 


In  Stretton  v,  Busnach,  1  Bing.  N.  C. 
139,  27  E.  C.  L.  578,  131  Eng.  Eeprint 
1071,  the  husband  of  the  defendant  was 
an  alien  who  had  been  within  the 
realm.  Held  that  the  plaintiff  could  not 
sue  the  wife  alone.  •  Compare  Huffer  v. 
Mey,  47  Mo.  App.  479. 

90.  Lake  v.  Ruffle,  6  N.  &  M.  684, 
36  E.  C.  L.  651. 

91.  Pla.— Gen.  St.,  1906,  §1368.  Mo. 
Hams  v.  Bohle,  19  Mo.  App.  529.  N.  J. 
Johnson  v.  Vail,  14  N.  J.  Eq.  423. 
£«nu-Shannon'B  Code,  §4241.  Vt. 
wwtin  v.  Carpenter,  51  Vt.  585,  eon- 
™ea  in  an  asylum  in  another    state. 


Wis. — Prochnow  v.  Northwestern  Iron 
Co.,  156  Wis.  408,  145  N.  W.  1098,  1104. 
Can.— Abell  v.  Light,  12  N.  Bruns.  97. 

92.  Berry  v.  Norris,  1  Duv.  (Ky.) 
302. 

93.  Jordan  v.  Cummings,  43  N.  H. 
134. 

There  is  no  misjoinder  of  parties 
where  the  wife  joins  her  husband  as 
plaintiff  in  an  action  by  her  under  a 
statute  which  gives  her  the  right  to 
sue  alone  to  protect  her  separate  prop- 
erty in  case  he  has  neglected  to  sue 
alone  or  jointly  with  her.  Kingsbury 
v..  Phillips  (Tex.  Civ.  App.),  142  S.  W. 
73.  See  Norton  v.  Davis,  83  Tex.  32, 
18   S.   W.   430. 

94.  Davis  v.  Lumpkin,  58  Miss.  327; 
Drane  v.  Lamb,  56  Miss.  757;  Winston 
&  Co.  v.  McLendon,  43  Miss.  254. 

95.  Bacon's  Abr.,  Marriage  and  Di- 
vorce  (E),  3;   1  Chitty  PI.  28. 

96.  Lewis  v.  Lee,  3  Barn.  &  C.  291, 
107  Eng.  Eeprint  742,  5  D.  &  R.  98, 
3  L.  J.  K.  B.  O.  S.  22,  10  E.  C.  L.  139; 
Hookham  v.  Chambers,  3  Bro.  &  B.  92, 
129  Eng.  Reprint  1217;  Hunt  v.  De 
Blaquiere,  5  Bing.  550,  7  L.  J.  C.  P. 
O.  S.  198,  3  M.  &  P.  108,  30  Rev.  Rep. 
737,  15  E.  C.  L.  716;  Eairthorne  v. 
Blaquire,  6  Maule  &  S.  73,  105  Eng. 
Reprint  1170.  Contra,  Pierce  v., Burn- 
ham,  4  Mete.  (Mass.)  303;  Dean  v. 
Richmond,  5  Pick.  (Mass.)  461;  1  Chitty 
PI.  28.  See,  however,  Bacon's  Abr., 
Baron  and  Feme,  M. 

97.  Marshall  v.  Button,  8  T.  B.  545, 
101  Eng.  Reprint  1538,  overruling 
Ringsted  v.  Lanesborough,  3  Dougl. 
197,  26  E.  C.  L.  136,  99  Eng. 
Eeprint  610,     Compare  Compton  v.  Col- 
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f.  Where  Married  Woman  Is  Sole  Trader.  —  She  may  sue  or  be 
sued  alone  on  any  rights  accruing  to  her  as  a  statutory  or  common 
law  sole  trader.98 

g.  Acting  in  Representative  Capacity.  —  The  rule  requiring  the 
joinder  of  husband  in  actions  by  and  against  the  wife  applies  to  those 
cases  also  in  which  she  is  not  acting  in  her  own  right  but  autre  droit, 
as  where  she  is  acting  as  an  executrix,    administratrix,00    or    as   a 


Enson,  1  H.  Bl.  334,  126  Eng.  Reprint 
197,  2  Rev.  Rep.  786,  2  Bro.  C.  C.  377, 
.29  Eng.  Reprint  209;  1  Chitty  PI.  28. 
See,  however,  Bacon's  Abr.,  Baron  and 
Feme,  M. 

Alimony  pendente  lite  is  not  sufficient 
to  make  her  a  feme  sole.  Ellah  v. 
Leigh,  5  T.  R.  679,  101  Eng.  Reprint 
378. 

98.  Ala. — Arthur  &  Corprew  v. 
Broadnax,  3  Ala.  557,  37  Am.  Dec.  707. 
Ark. — Dig.  St.,  §6017;  Trieber  v.  Stover 
&  Co.,  30  Ark.  727.  Conn.— Gen.  St., 
1902,  §593;  Smith  v.  New  England 
Bank,  45  Conn.  416;  Rockwell  v.  Clark, 
44  Conn.  534.  Fla.— Smith  v.  Smith,  18 
Fla.  789.  Ind.— Wilson  v.  Wilson,  113 
Ind.  415,  15  N.  E.  513.  Md.— Ahem 
v.  Pink,  64  Md.  161,  3  Atl.  32;  Lowe- 
kamp  v.  Koechling,  64  Md.  95,  3  Atl. 
35.  N.  H. — Mayall  *.  Boston,  etc.  R. 
Co.,  19  N.  H.  122,  49  Am.  Dec.  149. 
N.  Y.— James  v.  Taylor,  43  Barb.  530; 
Klen  v.  Gibney,  24  How.  Pr.  31.-  Pa. 
Purdon's  Dig.,  vol.  2,  p.  1663;  Orrell 
v.  Van  Gorder  &  Shepard,  96  Pa.  180; 
Musser  v.  Gardner,  66  Pa.  242;  Burke 
v.  Winkle,  2  Serg.  &  B.  189.  Term. 
Yeatman  v.  Bellmain,  6  Lea  488.  Wis. 
St.-  Supp.,  '  1906,  §2345;  Meyers  v. 
Rahte,  46  Wis.  655,  1  N.  W.  353. 

Under  a  statute  providing  that  a 
married  woman  may  sue  or  be  sued 
alone  on  account  of  her  separate  prop- 
erty, business  or  services,  it  is  un- 
necessary, in  a  suit  against  a  married 
Woman  as  president  of  a  business  cor- 
poration to  enforce  a  statutory  liability 
against  the  president  of  a  business  cor- 
poration for  neglecting  or  refusing  to 
file  an  annual  statement  of  the  cor- 
porate affairs,  to  join  the  husband  as 
a  party.  Stables  v.  Samstag,  78  Ark. 
517,  94  S.  W.  699. 

A  husband  lived  with  his  wife  but 
neglected  or  refused  to  provide  for  her, 
and  was  idle,  profligate,  and  worthless. 
The  Wife  carried  on  business  on  her 
own  account  and  personally  purchased 
goods   for   said   business    which    were 
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charged  to  her.  Held,  that  she  could 
be  sued  for  the  price  thereof  as  a  feme 
sole  trader,  under  the  Pennsylvania  act 
of  May  4th,  1885,  and  that  a  decree 
declaring  her  to  be  such  a  trader  was 
not  neeessary  before  suit  could  be 
brought.  Orrell  v.  Van  Gorder  &  Shep- 
ard, 96  Pa.  180. 

Where  a  married  woman  acting  under 
a  secret  trust  for  her  husband  becomes 
a  member  of  a  co-partnership,  as  be- 
tween her  and  her  co-partner,  she  is 
to  be  regarded  as  the  owner  of  the 
interest  she  represents,  and  may  main- 
tain an  action  for  a  dissolution  of  the 
co-partnership  and  .for  an  accounting. 
And  even  conceding  that  the  New  York 
act  of  1860,  concerning  the  rightB  and 
liabilities  of  husband  and  wife  (ch.  90, 
Laws,  1860)  does  not  authorize  her  to 
enter  a  co-partnership  business  in 
which  she  has  no  interest  save  as 
trustee  for  her  husband,  and  that  as 
between  her  and  her  husband  or  his 
creditors,  he  would  be  considered  the 
partner;  this  will  not  defeat  her  action, 
at  least  where  no  question  is  raised  as 
to  the  non-joinder  of  her  husband.  Bit- 
ter v.  Rathman,  61  N  Y.  512. 

By  the  custom  of  London  the  wife 
was  permitted  to  act  as  a  sole  trader. 
She  eould  bring  actions  and  be  sued  as 
a  feme  sole  in  the  courts  of  the  city  of 
London,  but  this  privilege  did  not  extend 
to  the  superior  courts.  Caudell  v.  Shaw, 
4  T.  R.  361,  100  Eng.  Reprint  1065; 
Bacon's  Abr.,  Baron  and  Peme,  M. 

When  sued  in  the  city  courts  the  hus- 
band must  be  joined  for  conformity. 
Beard  v.  Webb,  2  Bos.  &  P.  93,  126  Eng. 
Reprint  1175. 

99.  Ala.— Williamson  v.  Hill,  6  Port. 
184.  Colo.— Buck  v.  Fischer,  2  Colo. 
709.  Md.— Townshend  v.  TownBhend, 
10  Gill  &  J.  373.  Mass.— Barber  o 
Bush,  7  Mass.  510.  K  J.— Ludlow  v. 
Marsh,  3  N.  J.  L.  538;  Oliva  v.  Butia- 
forza,  31  N.  J.  Eq.  395;  Wood  v.  Chet- 
wood,  27  N.  J.  Eq.  311.  K.  Y'-Wo^' 
ruff  v.  Cox,  2  Bradf.  Sur.  1«»<     «• 
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guardian,1  or  trustee.2  This  rule  has  been  changed  by  statute,  however.3 

3.  Substitution  or  Addition  of  Parties.  —  In  accordance  with  the 
general  rule  that  upon  a  proper  showing  it  is  proper  to  allow  the 
complaint  to  be  amended  by  the  addition  of  proper  parties,  the  hus- 
band.4 or  the  wife6  may  be  added  as  a  party. 

Thus,  where  an  action  is  begun  by  a  married  woman  as  if  she  were . 
a  feme  sole,  upon  leave  of  court  the  husband  may  be  joined  with  her 
as  a  party  during  the  trial.8 

Leave  of  court  must  be  obtained  to  make  the  wife  a  party  plaintiff 
after  the  trial  has  commenced.7 

If  a  married  woman  improperly  sues  in  her  own  name  for  the  re- 
covery of  her  separate  property,  the  complaint  cannot  be  amended 
by  striking  out  her  name  and  inserting  her  husband's  name.8 

Substitution  of  Prochein  Ami.  —  "Where  the  husband  has  been  joined  as 
party  plaintiff  and  he  seeks  no  relief  or  is  not  entitled  to  the  relief 
he  seeks,  the  bill  should  be  amended  by  removing  the  husband's  name 
and  substituting  a  next  friend.9 


Still  v.  Ruby,  35  Pa.  373.  Tex.— Mitch- 
ell v.  Wright,  4  Tex.  283.  Vt.— Lyman 
«.  Albee,  7  Tt.  508.  Eng.— Thompson 
v.  Pinchell,  11  Mod.  177,  88  Eng.  Re- 
print 973;  Bourne  v.  Mattaire,  Bui.  N. 
P.  53;  McKenna  v.  Everitt,  1  Beav.  134, 
48  Eng.  Eeprint  890;  1  Chitty  PI.  22, 
74;  Com.  Dig.,  Baron  and  Feme,  V. 

The  husband  need  not  be  added  on 
her  marriage  pendente  lite.  Bobe  £. 
Frowner,  .18  Ala.  89.      ' 

1.  Byrne  v.  Van  Hoesen,  5  Johns.  (N. 
1.)  66. 

2.  Still  v.  Ruby,  35  Pa.  373. 

3.  Jenkins  v.  Jenkins,  23  Ind.  79; 
Moore  v.  McMillen,  23  Ind.  78. 

i.  Ind. — Pickrell  v.  Jerauld,  1  Ind. 
App.  10,  27  N.  E.  433,  50  Am.  St.  Rep. 
192.  Mass.— Penton  v.  Lord,  128  Mass. 
466.  Pa.— Stephens  v.  Murphy,  3  Pa. 
Co.  Ct.  558. 

'  5.  N.  Y. — Jackson  v.  Edwards,  7. 
Paige  Ch.  386.  Pa.— Seipel  ».  Balti- 
more &  C.  V.  R.  E.  Co.,  129  Pa.  425, 
18  AH.  568.  Wis.— Weston  v.  Weston, 
46  Wis.  130,  49  N.  W.  834. 

If  in  proceedings  instituted  by  a 
husband  as  owner  to  assess  damages 
for  injuries  to  land  arising  from  the 
construction  of  a  railroad,  it  is  dis- 
covered that  the  title  to  the  land  is 
ln  the  wife,  the  wife's  name  as  plain- 
™T|  omitted  by  mistake,  may  be 
Drought  upon  the  record  by  amend- 
ment   Seipel  v.  Baltimore  &  C.  V.  R. 

w?"'  129  Pa-  425'  18  Atl-  568- 

Where  the  wife  is  the  assignee  of  a 


note  made  payable  to  her  husband,  he, 
on  his  petition,  may  be  made  a  party 
plaintiff.  Pickrell  v.  Jerauld,  1  Ind. 
App.  10,  27  N.  E.  433,  50  Am.  St.  Rep. 
192. 

But  when  it  is  sought  to  charge  the 
husband,  as  trustee,  and  the  proof  shows 
he  never  accepted  the  trust,  it  is  not 
competent  for  the  plaintiff  to  strike 
out  the  name  of  the  husband,  and  sub- 
stitute that  of  the  wife  as  cestqui  que 
trust.    Lennard  v.  Jones,  27  Ga.  309. 

6.  Glick  v.  Hartman,  10  Iowa  410; 
Merrill  ©."City  of  St.  Louis,  12  Mo, 
App.  466. 

7.  Wood  v.  Staudenmayer,  56  Kan. 
399,  43   Pac.   760. 

8.  Eriend  v.  Oliver,  27  Ala.  532. 

9.  Robert  v.  West,  15  Ga.  122;  Stu- 
art v.  Kissam,  2  Barb.  (N.  Y.)  493. 

In  Johnson  v.  Vail,  14  N.  J.  Eq.  423, 
it  was  held  that  the  practice  when  the 
husband  improperly  joined  with  the 
wife  as  complainant,  was  not  to  dis- 
miss the  bill,  but  to  give  permission 
to  the  wife  to  amend  by  adding  a 
next  friend,  and  making  the  husband 
a  defendant;  or  when  no  objection  was 
interposed  to  decree  the  fund  to'  be  paid 
to  a  trustee  for  the  use  of  the  wife. 

In  Barrett  v.  Doughty,  25  N.  J.  Eq. 
379,  leave  was  given  to  amend  by  sub- 
stituting a  proper  and  responsible  per- 
son as  next  friend  of  the  wife,  and 
making  the  husband  a  party  defendant 
to  a  bill  by  his  wife  to  a  reconvey- 
ance to  her  of  land  which  she  and  her 
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When  Married  Woman  May  Not  B©  Substituted.  —  A  married  Woman 
who  is  incapable  of  being  sued  alone,  will  not  be  permitted  to  be  sub- 
stituted for  a  party  defendant  in  an  action.10 

Marriage  of  Feme  Sole  Plaintiff.  • —  When  a  feme  sole  plaintiff  marries 
pending  a  suit,  the  husband  may  make  himself  a  party  by  motion,11 
or  by  amendment  of  the  petition.12 

Marriage  of  Feme  Sole  Defendant.  —  But  if  the  defendant  is  a  feme 
sole  and  intermarries,  the  case  proceeds  to  judgment  and  execution 
without  noticing  the  husband.13 

Wife's  Rights  Not  Affected  by  Judgment. —  In  all  action  against  the 
husband,  where  the  wife 's  rights  could  not  be  affected  by  a,  judgment, 
the  wife  will  not  be  permitted  to  become  a  party  defendant.14 

Death  of  Wife  Pending  Suit.  —  "Where  the  wife  died  pending  the 
suit,  the  husband,  without  having  been  qualified  to  represent  the  suc- 
cession, cannot  continue  the  suit  by  asking  to  be   made   a   party.15 

Death  of  Husband  Pending  Suit.  —  "Where,  during  the  pendency  of  an 
equitable  action  brought  by  a  feme  covert,  the  husband,  a  party  defend- 
ant, died,  his  heirs  should  be  made  parties  in  the  absence  of  showing 
that  they  had  no  interest  in  the  subject-matter.16 

New  Cause  of  Action  Resulting  From  Amendment.  —  As  in  other  ac- 
tions, however,  the  complaint  cannot  be  amended  as  to  the  parties 
in  such  a  manner  as  to  virtually  state  a  new  cause  of  action.17 


husband    conveyed    to    the    defendant", 
.  and  which  was  then  her  separate  estate. 

10.  In  a  New  York  case  decided  in 
1833  it  was  held  that  ladies  who  are 
married  women,  trustees  of  a  corpora- 
tion which  has  expired,  are  not  entitled 
to  be  admitted  to  defend  an  action  of 
ejectment  in  the  place  of  the  tenant 
without  their  husbands  being  joined. 
People  v.  Webster,  10  Wend.  (N.  Y.) 
554. 

11.  Ark. — Laster  v.  Toliver,  11  Ark. 
450.  Conn. — See  Northum  v.  Kellogg, 
15  Conn.  569,  holding  that  intermarriage 
must  be  suggested  at  next  term  after 
marriage.  N.  Y. — See  Mapes  v.  Snyder, 
59  N.  Y.  450.  N.  C— Hobbs  v.  Bush, 
19  N.  0.  508. 

Where  a  suggestion  is  made  that  the 
feme  sole  has  married,  a  scire  facias 
may  be  issued,  calling  upon  the  hus- 
band to  show  cause  why  he  shall  not 
be  made  a  party,  and  such  scire  facias 
is  equivalent  to  a  motion.  James  v. 
Tait,  8  Port.   (Ala.)  476. 

12.  Crockett  v.  St.  Louis  Transfer 
Co.,  52  Mo.  457. 

13.  Ga. — Evans  v.  Lipscomb,  28  Ga. 
71.  Ind.— Sackett  v.,  Wilson,  2  Blackf. 
85.  Mo. — Evans  v.  Greene,  21  Mo.  170, 
Bng. — Cooper  v.  Hunchin,  4  East  521, 
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102  Bng.  Reprint  930;  Doyley  v.  mite, 
Cro.  Jae.  323,  79  Eng.  Eeprint  276; 
Beynon  v.  Jones,  15  Mees.  &  W.  566; 
Evans  v.  'Chester,  2  Mees.  &  W.  847; 
Thorpe  v.  Argles,  1  Dow.  &  L.  831;  1 
Chitty  (9th  Am.  ed.)  §59. 

14.  Leach  v.  Millard,  9  Tex.  551; 
Mash  v.  Bloom,  126  Wis.  385,  105  N.  W. 
831. 

15.  Sanders  &  Son  v.  Schilling,  123 
La.  1009,  49  So.  689. 

16.  Shepherd  v.  Harrell  &  Henry,  9 
Humph.  (Tenn.)  641. 

17.  Porter  v.  Mount,  45  Barb.  (N. 
Y.)  422. 

If  action  commenced  by  husband 
when  the  right  of  action  belongs  to 
the  wife  and  not  the  husband,  an 
amendment  making  her  a  party  plain- 
tiff should  not  be  allowed  as  such  pro- 
cedure would  be  in  effect  the  institution 
of  an  entirely  new  suit  by  way  of 
amendment.  Courtenay  v.  Sheehy,  38 
Mo.  App.  290. 

A  declaration  for  a  slander  of  hus- 
band and  wife  cannot  be  withdrawn 
and  one  for  slander  of  the  wife  sub- 
stituted, although  the  writ  might  jus- 
tify either.  Ebersoll  V.  Krug,  5  Burn. 
(Pa.)  51. 
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4.  Intervention  and  Interpleader.  —  While  a  married  woman  at 
common  law  could  not  intervene  in  an  action  by  her  husband,1*  under 
the  modern  statutes  she  may  intervene  in  a  suit  brought  against  her 
husband  affecting  her  interest  in  the  community  property,19  or  her 
separate  property.20 

Right  of  Married  Woman  To  Interplead. —  Where  the  statutes  author- 
ize a  married  woman  to  sue  alone  as  to  her  separate  property,  she 
may  interplead  alone  for  it.21 

5  Objections  for  Misjoinder  and  Nonjoinder.  —  Demurrer  will  lie 
where  it  appears  on  the  face  of  the  declaration,  complaint,  petition 
or  bill  that  there  is  either  a  misjoinder  or  nonjoinder  of  husband  and 
wife,22  but  where  this  defect  does  not  appear  on  the  face  of  the  plead- 
ings the  usual  procedure  has  been  to  plead  in  abatement,23  though 


18.  Withers  v.  Shropshire,  15  Mo. 
631;  People  v.  Webster,  10  Wend.  (N. 
Y.)  554.  See  generally  the  title  "Inter- 
vention." 

19.  Idaho. — In  re  Pittock's  Est.,  15 
Idaho  47,  96  Pae.  212.  Tex.— Cullers  v. 
James,  66  Tex.  494,  1  S.  W.  314.  Wash. 
Woste  v.  Rugge,  68  Wash.  90,  122  Pae. 
988. 

In  an  action  against  the  husband  on 
lis  promissory  note,  the  wife  has  a 
right  to  intervene,  for  the  purpose  of 
having  any  judgment  that  may  be  ren- 
dered against  the  husband,  adjudge 
that  the  debt  was  not  a  community 
debt  and  that  it  should  not  be  satisfied 
out  of  the  community  real  property. 
Gund  v.  Parke,  15  Wash.  393,  46  Pae. 
408. 

20.  La.— Gribble  v.  Haynes,  22  La. 
Ann.  141.  Tex. — Stoddart  v.  McMahan, 
35  Tex.  267-300.  Wis.— Weston  v. 
Weston,  46  Wis.  130,  49  N.  W.  834. 

21.  Berlin  v.  Cantrell,  33  Ark.  611; 
Bobinson  v.  Neill,  34  W.  Va.  128,  11 
S.  E.  999;  Miller  v.  Peek,  18  W.  Va. 
75. 

_  In  the  absence  of  a  statute  author- 
izing a  married  woman  to  sue  at  law 
in  an  action  with  an  attachment 
against  the  husband,  the  wife  cannot 
appear  and  file  her  interpleader  at 
law.  If  she  has  any  claim  to  the 
property  attached,  it  must  be  asserted 
m  a  court  of  chancery.  Withers  v. 
■Shropshire,  15  Mo.  631. 

22.  Ala.— Marshall  v.  Marshall,  86 
Ala.  383,  5  So.  475;  Gibson  v.  Marquis, 
29  Ala.  668;  Henry  v.  Hickman,  22 
■Ala.  685;  Jordan  v.  Gray,  19  Ala.  618. 
«a— Bamett  v.  Leonard,  66  Ind.  422. 
Mlr-Treusch  v.  Kamke,  63  Md.  278. 


Miss. — Kenley  v.  Henley,  2  How.  751. 
N.  H.— Carleton  v.  Haywood,  49  N.  H. 
314:  Jordan  r.  Cummings,  43  N.  H. 
134.  N.  Y— Farnham  v.  Campbell,  34 
N.  Y.  480;  Dunderdale  v.  Grymes,  16 
How.  Pr.  195;  Mann  v.  Marsh,  35  Barb. 
68;  Ward  v.  Dean,  57  Hun  585,  10 
N.  Y.  Supp.  421.  Ohio. — Hoop  v. 
Plummer,  14  Ohio  St.  448;  Bartges  v. 
O'Neil,  13  Ohio  St.  72.  Tex.— Western 
Union  Tel.  Co.  v.  Campbell,  36  Tex. 
Civ.  App.  276,  81  S.  W.  580.  Vt. 
Jones  v.  Turtle,  54  Vt.  488;  Bartlett 
v.  Boyd,  34  Vt.  256;  Rawlins  v.  Bounds, 
27  Vt.  17.  Wis. — Briekner  v.  Kopmeier, 
133  Wis.  582,  113  N".  W.  414;  Read  v. 
Sang,  21  Wis..  678;  Haekett  v.  Bonnell, 
16  Wis.  471.  Eng. — Buckley  v.  Collier, 
1  Salk.  114,  91  Eng.  Reprint  105. 

The  demurrer  should  be  special.  Bar- 
nett  v.  Leonard,  66  Ind.  422;  Oliva  v. 
Bunaforza,  31  N.  J.  Bq.  395.  See  also 
Hester  v.  Hester,  88  Tenn.  270,  12  S, 
W.   446. 

If  the  declaration  shows  that  the 
wife  has  a  husband  living  in  the  state 
and  a  cause  of  action  in  the  husband 
alone,  or  in  the  husband  and  wife  at 
common  law,  a  demurrer  will  lie,  unless 
the  declaration  sets  out  also  the  facts 
which  entitle  her  to  sue  alone.  Jor- 
dan v.  Cummings,  43  1ST.  H.  134. 

Where  the  action  is  by  the  husband 
and  wife  and  the  pleadings  show  that 
it  is  for  separate  property  of  the 
wife,  a  demurrer  will  lie.  Ala. — Mar- 
shall v.  Marshall,  86  Ala.  383.  5  So. 
475.  N.  Y. — Gardner  v.  Moore,  2  Edw. 
Ch.  313.  Vt.— Bartlett  v.  Boyd,  34  Vt. 
256. 

23.  Ala. — James  v.  Stewart,  9  Ala. 
855.      Conn. — Northum  v.  Kellogg,  15 
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attention  has  been  called  to  the  defect  by  putting  in  a  supplemental 


answer.- 


Under  the  rules  in  some  jurisdictions  misjoinder  may  be  corrected 
by  striking  out  the  name  of  the  spouse  or  next  friend  improperly 
joined,25  or  ordering  a  discontinuance  of    the    action    as   to   such 


Conn.  569.  111.— Huf  talin  v.  Misner,  70 
111.  55,  205;  Young  v.  Ward,  21  111.  223. 
Ind.— Eader  v.  Sheets,  26  Ind.  App.  479, 
59  N.  E.  1090;  Sheridan  Gas,  etc.  Co. 
v.  Pearson,  19  Ind.  App.  252,  49  N.  B. 
357,  65  Am.  St.  Bep.  402.  Me.— Winslow 
v.  Gilbreth,  49  Me.  578.  Md.— Treusch 
v.  Kamke,.  63  Md.  278.  Mass.— Hubert 
v.  Eera,  99  Mass.  198,  96  Am.  Dee. 
732;  Hayden  v.  Attleborough,  7  Gray 
338;  Swan  v.  Wilkinson,  14  Mass.  295. 
Miss. — Haines  v.  Corliss,  4  Miss.  659. 
N.  H.— Dutton  v.  Eiee,  53  N.  H.  496; 
Jordan  v.  Cummings,  43  N.  H.  134; 
Parker  v.  Way,  15  N.  H.  45.  N.  J. 
Ball  &  Hill  v.  Consol.  Franklinite  Co., 
32  N".  J.  L.  102.  N.  Y.— Gardner  i). 
Moore,  2  Edw.  Ch.  313.  N.  C— Beville 
v.  Cox,  109  N.  C.  265,  13  S.  E.  800. 
Pa.— Bangler  v.  Hummel,  37  Pa.'  130; 
Perry  v.  Boileau,  10  Serg.  &  B.  208. 
S.  C— Surtell  v.  Bradford,  2  Bay  333. 
Tenn. — Sheppard  v.  Kindle,  3  Humph. 
80.  Vt. — Bishop  v.  Eeadsboro  Chair 
Mfg.  Co.,  85  Vt.  141,  81  Atl.  454,  1914 
B  Ann.  Cas.  1163,  36  L.  E.  A.  (N.  S.) 
1171;  Eoyce  v.  Vandeusen,  49  Vt.  26; 
Lyman  v.  Albee,  7  Vt.  508.  Eng.— Dal- 
ton  v.  Midland  Counties  E.  Co.,  13 
C.  B.  474,  76  E.  C.  L.  474,  138  Eng. 
Eeprint  1284;  Guyard  v.  Sutton,  3  C.  B. 
153,  54  E.  C.  L.  153,  136  Eng.  Eeprint 
61;  Milner  v.  Milnes,  3  T.  E.  627,  631, 
100  Eng.'  Eeprint  770. 

In  a  New  Hampshire  case  decided 
in  1873  it  was  held  that  a  party  who 
is  sued  by  a  married  woman,  who  de- 
clares as  if  she  were  a  feme  sole,  in 
a  case  where  she  has  no  right  thus  to 
sue,  may  take  advantage  of  the  defect 
by  plea  in  abatement,  and  the  plaintiff 
must  reply  the  facts  which  enable  her 
to  sue  alone.  The  rule  of  pleading, 
by  which  the  burden  of  allegation  of 
facts  enabling  a  feme  covert  to  sue 
alone  is  thus  cast  upon  her,  seems,  in 
the  then  existing  condition  of  statutory 
law  in  that  state,  to  be  more  convenient 
and  reasonable  than  a  rule  which 
should  impose  upon  the  defendant,  in 
pleading,  a  denial  of  all  the  possible 
conditions  in  which  the  suit  might  be 
maintained,  notwithstanding  the  cover- 
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ture.     Dutton  v.  Eiee,  53  N.  H.  496. 

In  tort  actions,  at  least,  the  objec- 
tion that  a  married  woman  should 
have  sued  in  her  own  name  alone,  or 
jointly  with  her  husband,  can  be 
availed  of  only  by  plea  in  abatement. 
Bishop  v.  Eeadsboro  Chair  Mfg.  Co., 
85  Vt.  141,  81  Atl.  454,  1914  B  Ann. 
Cas.   1163,  36  L.  E.  A.   (N.  S.)   1171. 

In  Vermont  it  is  held  that  ordinarily 
the  non-joinder  of  the  husband  must 
be  pleaded  in  abatement,  but  if  in  the 
same  suit  a  recovery  is  sought  against 
a  married  woman  upon  a  contract  made 
by  the  wife  while  sole  before  the 
passage  of  the  act  of  1884,  and  upon 
a  contract  made  by  her  while  covert 
after  the  passage  of  that  act,  the  non- 
joinder may  be  taken  advantage  of 
under  the  general  issue  for  she  could 
not  plead  it.  Valentine  v.  Bell,  66  Vt. 
280,  29  Atl.  251. 

24.  In  Calderwood  v.  Pyser,  31  CaL 
333,  it  was  held  that  a  supplemental 
answer  was  the  proper  procedure  on 
the  part  of  the  defendant  where  pend- 
ing the  action  brought  in  the  joint 
names  of  husband  and  wife  to  recover 
the  wife's  separate  estate,  the  plain- 
tiffs were  divorced  and  the  wife  mar- 
ried another  man. 

25.  Ind.-jCity  of  Portland  v.  Taylor, 
125  Ind.  522,  25  N.  E.  459;  Langdon  V. 
Bullock,  8  Ind.  341.  Ind.  Ter.— Amer- 
ican Express  Co.  v.  Lankford,  2  Ind. 
Ter.  18,  46  S.  W.  183.  Mass.— Harring- 
ton v.  Thompson,  9  Gray,  65.  Minn. 
Colvill  v.  Langdon,  22  Minn.  565.  Mo. 
Evans  v.  Kunze,  128  Mo.  670,  31  8. 
W  123;  Mueller  v.  Kaessmann,  84  Mo. 
318;  Mesker  v.  Cutler,  51  Mo.  App. 
341.  N.  H.— Plummer  v.  Ossipee,  5tf 
N.  H.  55;  Emerson  v.  Shaw,  57  N.  H. 
223.  N.  Y— Ackley  v.  Tarbox,  31  N.J. 
564;  Palmer  v.  Davis,  28  N.  Y  242, 
Whitbeck  v.  Cook,  15  Johns.  483,  » 
Am.  Dec.  272;  Porter  v.  Mount,  45 
Barb.  422.  Pa—William* i  «.  Hay,  120 
Pa.  485,  14  Atl.  379,  6  Am.  St  Rep. 
719.  R.  I.-Hennessey  v.  Eyan,  7  B.  1. 
548.  Va.-Eichmond  E  *  E.  Co.  «. 
Bowles,  92  Va.  738,  24  S.  E.  388. 
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party,26  and  non-joinder  remedied  by  adding  the  name  of  the  omitted 
party.27 

Waiver.  —  If  objections  as  to  misjoinder  or  nonjoinder  of  parties  is 
not  taken  by  one  of  the  above  named  methods  the  objection  is  deemed 
to  be  waived,28  and  hence  cannot  be  taken  advantage  of  by  objecting 
to  the  introduction  of  evidence,29  motion  in  arrest  of  judgment,30 
writ  of  error,31  or  appeal.32 

B.  In  Equity.  —  1.  Suits  by  Husband.' — In  a  suit  by  the  hus- 
band relative  to  the  property  of  his  wife  she  should  be  joined  as  a 
party.33  But  where  a  husband  intends  by  a  bill  in  equity  to  impeach 
a  marriage  agreement  made  between  him  and  his  wife  before  mar- 


Contra,  Boach  v.  Randall,  45  Me. 
438. 

Where  a  bill  was  filed  by  husband 
and  wife  in  respect  to  the  wife's  sep- 
arate estate,  objections  to  the  joinder 
of  the  husband  as  co-complainant  with 
his  wife,  made  on  the  final  hearing, 
will  not  prevail.  An  amendment  would 
be  ordered.  Paulison  v.  Iderstine,  28 
N.  J.  Eq.  306. 

26.  Ala. — Gibson  v.  Marquis,  29  Ala. 
668.  HI.— Thorn  v.  Hess,  51  HI.  App. 
274.  Mich.— Codd  v.  Seitz,  94  Mich. 
191,  53  1ST.  W.  1057.  N.  Y.— Simar  v. 
Canaday,  53  1ST.  Y.  298,  13  Am.  Rep. 
523;  Palmer  v.  Davis,  28  N.  Y.  242. 

The  misjoinder  of  a  feme  covert  as 
defendant  cannot  be  cured  by  entering 
a  nolle  prosequi  as  to  the  wife.  Mc- 
Lean v.  Griswold,  22  111.  218. 

27.  Ga.— Eve  v.  Cross,  76  Ga.  693. 
Mass.— Eenton  v.  Lord,  128  Mass.  466. 
Pa.— Gudykunst  v.  Galloway,  122  Pa. 
122,  15  Atl.  560. 

28.  XJ.  S. — Chirac  v.  Reinicker,  11 
Wheat.  280,  6  L.  ed.  474.  Cal  —  Calder- 
wood  v.  Pyser,  31  Cal.  333.  Ind.— At- 
kinson fl.Mott,  102  Ind.  431,  26  N.  E. 
217.  Minn.— Eich  v.  Rich,  12  Minn. 
468;  Tapley  v.  Tapley,  10  Minn.  448; 
88  Am.  Dec.  76.  Miss. — Simmons  v. 
Thomas,  43  Miss.  31,  5  Am.  Rep.  470; 
Senley  v.  Kenley,  2  How.  751.  N.  H. 
Jordan  v.  Cummings,  43  N.  H.  134. 
"•  Y-— Chase  v.  Jamestown  St.  R.  Co., 
133  N.  Y.  619,  30  N.  E.  1150;  Palmer 
v.  Davis,  28  K.  Y.  242;  Hunt  v.  John- 
son, 19  N.  Y.  279;  Schenck  v.  Elling- 
wood,  3  Edw.  Ch.  175;  Dillaye  v.  Parks, 
31  Barb.  132;  Hastings  v.  McKinley, 
1  B.  D.  Smith  273.  N.  O.— Beville  v. 
Cox,  109  N.  C.  265,  13  S.  E.  800.  Ohio. 
Woog  v.  Barnhart,  41  Ohio  St.  177; 
Hoop  v.  Plummer,  14  Ohio  St.  44a 
«■— Rangier  v.  Hummel,  37  Pa.  130. 
B.  0.— Boss  v.  Linder,  12  S.  C.  592.  Vt. 


Lyman   v.   Albee,     7    Vt.    509.      Wis. 
Hackett  v.  Bonnell,  16  Wis.  471. 

29.  Quarrier  v.  Baltimore,  etc.  R.  Co., 
20  W.  Va.  424. 

30.  Perry  v.  Baileau,  10  Serg.  &  R. 
(Pa.)    208. 

But  a  motion  in  arrest  of  judgment 
has  been  .held  proper  where  a  mis- 
joinder results  from  the  husband  and 
wife  suing  jointly  when  the  husband 
should  sue  alone.  Md. — Hemming  v. 
Elliott,  66  Md.  197,  7  Atl.  110.  Mo. 
Butler  v.  Boynton,  117  Mo.  App.  462, 
94  S.  W.  723.  Ohio. — Bartges  v.  O  'Neil, 
13  Ohio  St.  72.  Vt.— Rawlins  v.  Rounds, 
27  Vt.  17. 

31.  "Writ  of  error  held  proper  where 
husband  was  not  joined  when  he  was 
a  necessary  party.  Miss. — Simmons  v. 
Thomas,  43  Miss.  31,  5  Am.  Rep.  470. 
Pa. — Perry  v.  Boileau,  10  Serg.  &  R. 
208.    Vt.— Lyman  v.  Albee,  7  Vt.  509.  _ 

But  it  'has  been  held  that  a  writ 
of  error  is  proper  where  the  action 
is  brought  by  both  husband  and  wife 
when  the  husband  should  have  sued 
alone.  Ala. — Mcllwain  v.  Vaughan,  76 
Ala.  489.  Ohio.— Bartges  v.  O'Neil,  13 
Ohio  St.  72.  Vt. — Rawlins  V.  Rounds, 
27  Vt.   17. 

But  see  Tissot  v.  Throckmorton,  6 
Cal.  471;  San  Antonio  St.  R.  Co.  v. 
Helm,  64  Tex.  147. 

32.  Snow  v.  Cable,  19  Hun  (N.  Y.) 
280;  Taylor  v.  Miller,  2  Lea  (Tenn.) 
153. 

33.  If  the  husband  sues  for  his 
wife's  legacy  or  distributive  share,  she 
must  be  made  a  party  plaintiff.  Schuy- 
ler v.  Hoyle,  5  Johns.  Ch.  (N.  Y.)  196. 

Where  an  action  at  law  is  brought 
against  the  husband  and  wife,  for  the 
purpose  of  affecting  her  interest,  she  is' 
a  necessary  party  to  a  bill  in  chan- 
cery by  the  husband  to  restrain  pro- 
ceedings in  the  action  at  law.    Booth 
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riage,  she  must  be  a  party  defendant  to  the  hill,  and  not  be  joined 
with  him  as  a  plaintiff.34 

2.  Suits  by  Wife.  —  "Where  a  suit  is  brought  by  a  wife  for  her 
separate  property,  the  husband  should  be  made  a  party  defendant,35 
and  where  a  married  woman's  act  enables  her  to  sue  as  a  feme  sole 
but  does  not  require  her  to  do  so,  if  she  desires  to  make  her  husband 
a  party  to  the  suit  she  must  follow  the  mode  of  procedure  observed 
before  the  adoption  of  the  statute  and  sue  by  her  next  friend,  making 
her  husband  a  defendant.38 


V.  Albertson  &  Terry,  2  Barb.  Ch. 
(N.  T.)    313. 

But  where  a  husband  has  purchased 
property  in  his  own  name,  the  fact 
that  the  wife  gave  a  note  with  se- 
curity to  complete  the  purchase  price 
does  not  render  her  a  necessary  party 
in  a  suit  for  rescission  of  the  con- 
tract by  the  husband.  Wheeler  v. 
Dunn,  13  Colo.  428,  22  Pac.  827. 

In  a  suit  to  prohibit  the  lessee  in 
an  oil  and  gas  lease  in  the  execution 
of  which  the  wife  joined  the  husband, 
and  which  provides  for  delivery  of  the 
royalty  into  a  pipe  line,  and'  payment 
of  the  commutation  money  into  a  bank, 
to  their  joint  credit  from  drilling  on 
the  land,  upon  \  the  theory  of  expira- 
tion of  the  lease,  to  be  established  by 
a  reformation  thereof  by  way  of  cor- 
rection of  an  alleged  fraudulent  altera- 
tion of  its  terms,  the  wife  is  a  neces- 
sary party.  Coffman  v.  Hope  Natural 
Gas  Co.  (W.  Va.),  81  S.  E.  575. 

34.  Hale  v.  Gause,  38  N.  C.  114. 

35.  U.  S.— Bein  «.  Heath,  6  How. 
228,  12  L.  ed.  416;  Taylor  v.  Holmes, 
14  Fed.  498;  Douglas  v.  Butler,  6  Fed. 
228.  Ark. — Eddins  v.  Buck,  23  Ark. 
507;  Kirkpatrick  v.  Buford,  21  Ark. 
268,  76  Am.  Dec.  363.  Mass. — Ayer  v. 
Ayer,  16  Pick.  327.  Mich. — Peltier  v. 
Peltier,  Harr.  19.  Miss. — Hunt  v.  Booth, 
Freem.  Ch.  215.  NT.  J.— See  Doremus 
v.  City  of  Paterson,  69  N.  J.  Eq.  188 
57  At'l.  548;  Johnson  v.  Vail,  14  N.  J. 
Eq.  423.  N.  T.— Coit  v.  Coit,  6  How. 
Pr.  53,  2  Code  Rep.  94;  Dewall  v.  Coven: 
hoven,  5  Paige  581;  Wood  v.  Wood,  2 
Paige  596,  28  Am.  Dec.  451.  '  N.  C. 
Ward  v.  Ward,  17  N.  C.  553.  Vt.— Brad- 
ley v.  Emerson,  7  Vt.  369.  Eng. — Pen- 
nington v.  Alvin,  1  It.  J.  Ch.  0.  S. 
202,  1  Sim.  &  St.  264,  57  Eng.  Eeprint 
107;  Davis  v.  Prout,  7  Beav.  288,  49 
Eng.     Reprint     1076;     Strathmore     v. 
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Bowes,  1  Ves.  Jr.  22,  1  Rev.  Rep.  76, 
30  Eng.  Reprint  211.  Can.— Cronkhite  v. 
Miller,  2  N".  Bruns.  Eq.  51;  Houlding 
v.  Poole,  1  Grant  Ch.  206. 

The  husband  "should  be  made  a  de- 
fendant, if  he  claims  any  interest  in 
the  subject  of  the  action,  or  if  a  com- 
plete determination  of  the  matter  be- 
fore the  court  cannot  be  made  without 
him;  but  the  mere  fact  that  he  is  a 
husband,  is  not  a  sufficient  ground  for 
making  him  a  defendant."  Hillman  v. 
Hillman,  14  How.  Pr.  (N.  Y.)  456. 

In  Storys'  Equity  Pleadings,  §63 
(10th  ed.)  the  learned  author  says: 
"In  practice,  where  the  suit  is  brought 
by  the  wife  for  her  separate  property, 
the  husband  is  sometimes  made  a  co- 
plaintiff.  But  this  practice  is  incor- 
rect; and  in  all  such  eases  she  ought 
to  sue,  as  sole  plaintiff,  by  her  next 
friend,  and  the  husband  should  be  made 
a  party  defendant;  for  he  may  contest 
that  it  is  her  separate  property,  and 
the  claim  may  be  incompatible  with 
his  marital  rights.  Where,  indeed,  the 
husband  has  an  adverse  interest,  he  is 
a  necessary  and  proper  party  defend- 
ant. Where  he  has  no  such  interest, 
it  is  still  proper  to  join  him  in  the 
suit  as  the  lawful  protector  of  his 
wife's  interest,  in  conformity  to  the 
rule  of  law.  Where  the  wife  sues  a 
stranger,  or  is  sued  by  a  stranger,  in 
respect  to  such  separate  property,  the 
husband  is  always  joined  as  a  party 
defendant,  if  he  is  within  the  country 
and  capable  of  being  made  a  party. 
Where  he  is  not  within  the  country^ 
so  that  proeess  cannot  be  served  upon 
him,  the  suit,  if  against  the  wife  to 
charge  her  separate  estate,  may  be  car- 
ried on  without  him,  with  the  leave 
and  under  the  direction  of  the  court. 

36.    Bristol  v.  Sketry,  64  N.  J.  Eq. 
624,  54  Atl.  135. 
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A.  husband  may  properly  join  with  his  wife  in  a  bill  to  restrain  the 
collection  of  an  illegal  tax  against  lands  belonging  to  the  wife,  but 
jointly  occupied  by  both  as  a  home.87 

A  trustee  of  the  married  woman's  property  should  be  joined  with 
her.38 

Motion  To  Make  Husband  a  Party.  —  Where  an  action  is  brought  by  a 
married  woman  in  her  own  name  to  recover  a  judgment  on  promissory 
notes,  and  a  decree  foreclosing  a  mortgage  given  to  secure  the  notes, 
and  the  answer  of  the  defendant  avers  that  the  real  estate  covered  by 
the  mortgage  is  community  property,  and  sets  up  an  off-set  or  counter- 
claim against  the  husband  and  asks  to  have  him  made  a  party  plaintiff, 
the  court  should  grant  such  motion.39 

3.  Suits  Against  Husband.  —  A  married  woman  should  be  joined 
as  defendant  with  her  husband  in  suits  against  him  involving  property 
in  which  she  has  or  claims  an  interest.40 

4  Suits  Against  Wife. — Joinder  of  Husband.  —  Where  the  hus- 
band is  vested  witr.  an  interest  in  the  property  of  his  wife  he  should 
be  made  a  party  in  a  suit  in  equity  against  her.41 


37.  Henry  v.  Gregory,  29  Mich.  68. 

38.  A  trustee  holding  for  the  sep- 
arate use  of  a  married  woman  and  for 
certain  contingent  trusts  will  be  a 
proper  and  necessary  party  plaintiff  in 
a  bill  by  the  married  woman  although 
he  has  executed  a  deed  purporting  to 
assign  Ms  whole  interest  to  her.  Thomp- 
son v.  McDonald,  22  N.  C.  463. 

39.  Campbell  v.  Kerns,  13  Idaho  287, 
90  Pac.  108. 

40.  Mareum  v.  Mareum,  156  Ky.  669, 
161  S.  W.  516. 

To  a  bill  by  a  creditor  to  set  aside 
a  settlement  by  a  husband  on  his  wife, 
the  latter  must  be  made  a  party  unless 
some  satisfactory  reason  be  shown  to 
the  contrary.  Prazer  v.  Legare,  Bailey 
(S.  C.)  389. 

Under  a  statute  committing  the  care 
and  management  of  a  wife's  separate 
statutory  property  to  her  husband,  a 
decree  perpetually  enjoining  him  from 
Baking  use  of  her  property  or  a  por- 
tion thereof,  in  a  particular  manner 
beneficial  to  the  property,  necessarily 
affects  the  interests  of  the  wife  ad- 
versely, so  as  to  require  that  she  be 
made  a  party  to  the  suit  in  which 
such  decree  is  sought.  Bawls  v.  Talla- 
hassee Hotel  Co.,  43  Pla.  288,  31  So. 
237.  '  ' 

Where  a  judgment  creditor  brings  a 
"ill  to  set  aside  the  husband's  assign- 
ment of  the  wife's  distributive  share 
m  the  estate  of  her  father,  who  died 


during  the  coverture,  executed  to  raise 
a  fund  in  the  hands  of  trustees,  for 
the  wife  and  children,  and  to  subject 
such  share,  or  the  price,  to  the  satis- 
faction of  the  debt,  the  wife  and  chil- 
dren must  be  parties.  Elliott  v.  War- 
ring, 5  T.  B.  Mon.  (Ky.)  338,  17  Am. 
Dec.  69. 

In  Holden  v.  Boggess,  20  W.  Va.  62, 
it  was  held  that  it  is  not  necessary 
to  make  the  wife  a  party  to  a  suit  in 
equity  brought  to  enforce  the  payment 
of  an  ordinary  purchase-money  lien- 
debt  against  the  husband  in  his  life- 
time and  the  land  purchased  by  him. 
In  the  same  case,  Judge  Haymond  con- 
tinues: "I  do  not  mean  to  say,  that 
there  is  no  case,  in  which  it  may  not 
be  proper  to  make  the  wife  a  party; 
but  as  a  general  rule,  it  seems  to  me 
clear,  that  it  is  not  necessary  in  cases, 
in  which  she  is  entitled  to  be  endowed 
in  the  surplus  proceeds.  She  ought  not 
to  be  made  a  party  in  suits  in  equity 
to  enforce  a  vendor's  lien  against  the 
husband  during  his  life." 

41.  Ala. — Sims  v.  National  Com. 
Bank,  73  Ala.  248,  vendors'  lien.  HI. 
Bailey  v.  "West,  41  HI.  290.  N.  J. 
Decker  v.  Panz  (N.  J.  Eq.),  54  Atl. 
137. 

"It  is  said  in  Miller's  Equity  Pro- 
cedure, section  16,  that  'subject  to  a 
few  exceptions,  a  married  woman  can- 
not be  sued  in  equity  without  the 
joinder  of  her  husband  as  a  co-defend- 
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Trustee  as  a  Party.  —  And  any  other  person  in  whom  the  legal  title  ■ 
to  property  is  vested  in  trust  for  a  married  woman  is  a  necessary 
party  to  a  bill  seeking  to  charge  the  property  with  the  payment  of 
money  paid  to  her,42  or  to  divest  her  of  an  interest  in  such  property;43 
and  in  the  absence  of  statute  making  her  liable  to  be  sued  personally, 
a  bill  which  seeks  to  affect  the  separate  property  of  the  wife  through 
her  personally  should  be  dismissed.44 

A  joint  obligor  with  a  married  woman  should  be  joined  with  her  in 
a  bill  against  her  to  enforce  payment  out  of  her  separate  estate.45 

Joinder  of  General  Creditors In  a  suit  by  a  creditor  to  subject  the 

separate  estate  of  a  married  woman  to  the  payment  of  his  debt  it 
is  not  necessary  to  make  her  other  general  creditors  parties  defendant 
to  his  bill,  they  having  no  lien  or  charge  upon  her  estate  prior  to  the 
institution  of  the  suit.46 

Joinder  of  Partners. —  In  a  suit  against  a  wife,  who  is  a  member  of 
a  firm,  to  subject  her  interest  therein  to  the  payment  of  a  debt  of  her 
husband,  the  other  members  of  the  firm  are  necessary  parties.47 


ant'  and  that  author  adds,  'the  most 
usual  exceptions  are  in  eases  where  the 
wife  is  defendant  in  a  suit  brought  by 
her  husband,  and  when  by  statute  she 
may  be  sued  as  if  unmarried.'  "  Clark 
v.  Boarman,  89  Md.  428,  43  Atl.  926. 

Suit  To  Enforce  Mechanic's  Lien. 
The  husband  should  be  made  a  co-de- 
fendant in  proceedings  in  equity  to  en- 
force a  mechanic's  lien  against  the 
wife's  property.  Clark  v.  Boarman,  89 
Md.  428,  43  Atl.  926.  See  generally  the 
title  "Mechanics'  Liens." 

Suit  To  Foreclose. — The  husband  is 
a  necessary  party  defendant  in  a  suit 
against  a  married  woman  to  enforce  a 
mortgage  lien  upon  her  property.  ,  Gar- 
rison v.  Parsons,  45  Fla.  335,  33  So. 
525.    See  the  title  "Mortgages." 

In  a  suit  to  foreclose  the  equity  of 
redemption  of  a  married  woman,  her 
husband  is  a  proper,  but  not  necessary, 
party.  Donovan  v.  Smith  (N.  J.),  g8 
Atl.  167. 

But  since  a  conveyance  of  land  by 
a  husband  to  his  wife  upon  the  con- 
sideration of  her  assumption  of  a  mort- 
gage upon  it  makes  the  mortgage  debt 
hers,  in  an  action  to  enforce  the  same 
he  is  not  a  necessary  party.  Bhodes 
v.  People's  Sav.  &  Bldg.  Assn.,  107 
Ky.  119,  52  S.  "W.  1050. 

Husband  held  not  to  be  a  necessary 
party  in  a  suit  affecting  the  wife's  sep- 
arate property  under  statute  dispensing 
with   necessity   of  uniting  husband  in 
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actions  concerning  it.    Callahan  v.  Rose, 
7  Ohio  Dec.   (Beprint)  384. 

42.  Prentiss  v.  Paisley,  25  Pla.  927, 
7  So.  56,  7  L.  B.  A.  640;  Dollner,  Pot- 
ter &  Co.  v.  Snow,  16  Fla.  86;  Lewis 
v.  Yale,  4  Pla.  418;  Sutton  v.  Hayden, 
62  Mo.  101;  Clafljn  v.  Van  Wagoner, 
32  Mo.  252. 

Foreclosure  Proceedings. — A  mortgage 
by  a  married  woman  upon  property 
held  by  her  in  trust  will  be  construed 
in  equity  as  a  charge  upon  the  rents 
and  profits  arising  therefrom  in  the 
hands  of  the  trustee;  and  in  a  suit 
to  foreclose  such  mortgage,  and  for 
general  relief,  the  trustee  should  be 
joined  as  a  party.  Siemers  v.  Klee- 
burg,  56  Mo.  196.  See  generally  the 
title  "Mortgages." 

43.  O  'Hara  v.  McConnell  &  Kennedy, 
93  TJ.  S.  150,  23  L.  ed.  840. 

44.  Lewis  v.  Tale,  4  Pla.  418. 

45.  One  who  signed  a  note  as  co- 
maker with  a  married  woman,  though 
he  would  be  a  proper'  party  to  a  bill 
filed  by  the  creditor  to  subject  the 
wife's  separate  estate  to  its  payment, 
is  not  an  indispensable  party,  when  it 
is  averred  that  he  is  a  non-resident  and 
has  no  .  property  in  the  state.  Ozley 
v.  Ikelheimer,  26  Ala.  332.  ' 

46.  Howe  v.  Stortz,  27  W.  Va.  555; 
Hughes  &  Co.  v.  Hamilton,  19  W.  Va. 
366.  „ 

47.  Westphal,  Hinds  &  Co.  v.  Hen- 
ney,  49  Iowa  542. 
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IV.  PROCESS  AND  SERVICE  OF  PAPERS.*8  — A.  In  General. 
Parties  must  be  designated  by  name  and  not  by  a  mere  description 
of  the  person,  in  the  process.  The  use  of  the  words  ' '  and  wife ' '  fol- 
lowing the  name  of  the  husband  in  the  summons  issued  by  the  justice, 
does  not  make  the  wife  a  party.49 

When  a  woman  brings  suit  and  during  its  pendency  is  married,  the 
supplementary  petition  making  her  husband  a  party,  need  not  be 
served  on  the  defendant.50 

B.  "Who  Must  Be  Served.  —  Because  of  the  legal  identity  of  hus- 
band and  wife,  at  c6mmon  law,  the  service  of  a  summons  against 
husband  and  wife,  on  the  husband  alone,  was  good  service  on  both,  as 
the  husband  was  bound  to  answer  for  both,51  and  if  the  husband 
failed  to  answer,  the  default  as  to  both  husband  and  wife  was  entered,62 
but  where  the  plaintiff  sought  relief  in  equity  out  of  the  separate 
estate  of  the  wife,  it  was 'necessary  to  serve  the  wife.53' 

The  modern  statutes,  however,  creating  a  separation  of  the  property 
interests  of  husband  and  wife  have  virtually  repealed  the  common  law 


48.  See  generally  the  titles  "Fil- 
ing;" "Process;"  "Service  of  Process 
and  Papers." 

49.  Sossman  v.  Price,  57  Ala.  204. 
Must  Be  Addressed  to  Wife  as  Well 

as  Husband. — Citation  served  on  the 
husband  in  order  to  be  binding  upon 
the  wife,  must  be  addressed'  to  her  aa 
well  as  to  the  husband.  Marrionneaux 
v.  Downs,  19  La.  Ann.  208. 

50.  Flynn  v.  -Flynn,  21  La.  Ann. 
168. 

51.  Ala. — Gladden  v.  American  Mtg. 
Co.,  80  Ala.  270;  Boykin  v.  Bain,  28 
Ala.  332,  65  Am.  Dec.  349;  Hollinger 
».  Branch  Bank  of  Mobile,  8  Ala.  605; 
Wynn  v.  Williams,  Minor  136.  Conn. 
Lord  v.  Strong,  1  Boot  475.  HI.— Pig- 
gott  v.  Snell,  59  111.  106.  Ind.— King 
v.  M'Campbell,  6  Blackf.  435.  N.  Y. 
Peitner  v.  Hoeger,  121  N.  Y.  660,  24 
N.  E.  447;  Feitner  v.  Lewis,  119  N.  Y. 
131,  23  N.  E.  296,  16  Am.  St.  Bep. 
811;  Foote  v.  Lathrop,  53  Barb.  183; 
Leavitt  «.  Cruger,  1  Paige  Ch.  421; 
Ferguson  v.  Smith,  2  Johns.  Ch.  139; 
Nagle  v.  Taggart,  4  Abb.  N.  C.  144; 
Watson  v.  Church,  3  Hun  80. 

In  McCullough  v.  Boyce,  1  Bailey 
(«•  C.)  521,  decided  in  1830,  it  was 
held  that  in  an  action  against  hus- 
band and  wife  service  of  the  writ  on 
the  husband  alone  is  a  sufficient  service 
on  the  wife,  although  the  cause  of 
action  accrued  against  her  dwm  sola; 
and  where  the  husband  has  been  served, 
^subsequent  separate  service  on  the 
™e  may  be  set  aside. 


Service  on  Wife  Alone. — "According 
to  the  common  law,  service  of  process 
upon  the  wife,  without  the  husband, 
had  no  legal  validity;  for  in  contem- 
plation of  law  she  had  no  legal  indi- 
vidual personality."  Hass  v.  Sedlak,  9 
Ore.  462. 

Wife  Infant  or  Insane. — Service  upon 
the  husband  was  sufficient  service  as 
to  the  wife  though  she  was  an  in- 
fant (Peitner  v.  Lewis,  119  N.  Y.  131, 
23  N.  E.  296,  16  Am.  St  Bep.  811), 
or  insane.  Poote  ».  Lathrop,  53  Barb. 
(N.  Y.)   183. 

In  Alabama  if  the  husband  and  wife 
lived  separate  and  apart  from  each 
other,  personal  service  upon  each  was 
necessary.  Gladden  v.  American  Mtg. 
Co.,  80  Ala.  270. 

52.  King  v.  M'Campbell,  6  Blackf. 
(Ind.)   435. 

53.  Ala. — Gladden  v.  American  Mtg. 
Cov  80  Ala.  270;  Hollinger  v.  Branch 
of  Mobile  Bank,  8  Ala.  605.  111.— Pig- 
gott  v.  Snell,  59  III.  106.  N.  Y.— Fer- 
guson v.  Smith,  2  Johns.  Ch.  139;  Foote 
v.  Lathrop,  53  Barb.  183;  Eckerson  v 
Vollmer,  11  How.  Pr.  42;  Lathrop  v. 
Heaeock,  4  Lans.  1;  Watson  v.  Church, 
3  Hun  80. 

Appearance  of  wife  by  an  attorney 
in  the  absence  of  an  appearance  by 
her  husband,  and  there  being  no  order 
allowing  her  to  appear  and  defend  sep- 
arately does  not  confer  iurisdiction  over 
her  persQn.  Boykin  v.  Bain,  28  Ala. 
332,  65  Am.  Dec.  349. 
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rules  as  to  such  service,54  and  it  is  now  necessary  to  serve  both  the 
husband  and  wife  whenever  they  are  both  parties,  service  upon  the 
husband  alone  being  insufficient  to  support  a  judgment  against  the 
wife.55 

C.  Manner  of  Service.  —  "While  at  common  law  a  single  copy  of 
the  summons  left  at  the  abode  of  the  husband  and  wife  was  sufficient 
service  as  to  both  husband  and  wife,56  the  modern  statutes  requiring 
the  leaving  of  an  attested  copy  of  the  summons  at  the  last  and  usual 
place  of  abode,  are  applicable  to  husband  and  wife,  especially  in  view 
of  the  change  in  the  law  relative  to  the  rights  and  liabilities  of  married ' 
women,57  and  are  only  complied  with  by  leaving  a  copy  for  the  hus- 
band, and  another  copy  for  the  wife.58 

Under  the  statutes,  however,  authorizing  the  service  of  a  party  by 
the  leaAring  of  a  copy  of  the  summons  at  his  or  her  residence  with 
some  member  of  the  party's  family  over  a  specified  age,  a  married 
woman  is  properly  served  by  leaving  a  copy  of  the  summons  with  the 
husband  at  their  residence.59 


54.  Piggott  v.  Snell,  59  111.  106. 

55.  Ala.— jChildress  v.  Taylor,  33  Ala. 
185.  Cal.— McDonald  v.  Porsh,  136  Cal. 
301,  68  Pac,  817.  Ga. — Smith  v.  Tay- 
lor, 11  Ga.  20.  HI.— Piggott  v.  Snell, 
59  111.  106.  La. — Crow  v.  Manning,  45 
La.  Ann.  1221,  14  So.  122.  Neb.— Hol- 
iday v.  Brown,  33  Neb.  657,  50  N.  W. 
1042;  Carper  v.  Woodford,  24  Neb.  135, 
38  N.  W.  39.  N.  C— Rowland  v.  Perry, 
64  N.  C.  578.  R  I.— Curry  v.  Allen,  14 
E.  I.  343;  Versepuy  v.  Watson,  12  E.  I 
342.  Tex. — Covington  v.  Burleson,  28 
Tex.  368. 

In  Texas  when  the  wife  is  a  neces- 
sary party  the  citati.on  must  be  served 
on  her  personally  and  not  by  delivery 
to  the  husband.  Shelby  v.  Perrin,  18 
Tex.   515. 

Service  of  summons  upon  a  husband 
alone  is  not  good  service  upon  the 
wife,  even  if  he  is  served  with  two 
copies  thereof,  one  being  designed  for 
the  wife.  Holliday  v.  Brown,  33  Neb. 
657,   50   N.   W.   1042. 

Where  the  return  to  a  summons 
against  husband  and  wife  shows  that 
the  husband  was  served  personally,  but 
fails  to  show  that  the  wife  was  sum- 
moned, it  will  not  support  a  judgment 
by  default  against  the  wife.  Carper 
v.  Woodford.  24  Neb.  135,  38  N.  W. 
39. 

Actual  Service  Necessary. — An  ac- 
knowledgment of  service  made  by  hus- 
band and  wife,  defendants  in  the  suit, 
on  the  back  of  the  writ  does  not  <Jis- 
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pense  with  actual  serviee  on  her.    Gay- 
lord  v.  Payne,  3  Conn.  258. 

In  Louisiana  where  the  husband  and 
wife  are  co-defendants  in  a  suit  they 
may  be  legally  served  by  a  citation  t« 
each,  or  to  the  husband  alone.  Jordan 
&  Co.  v.  Anderson,  29  La.  Ann.  749. 
Lord  i).  Strong,  1  Boot  (Conn.) 


Versepuy  v.  Watson,  12   R.   I 


56. 

475. 

57. 
342. 

58.  "Versepuy  v.  Watson,  12  E.  L 
342,  holding  the  leaving  of  one  copy 
of  summons  at  the  residence  of  the  hus- 
band and  wife  was  insufficient  service 
as  to  husband  or  wife. 

A  summons  against  A.  &  B.  who  were 
husband  and  wife  was  returned  in- 
dorsed: "Served  the  same  by  leaving 
at  each  of  the  within  named  defend- 
ant's .  .  .  usual  place  of  residence, 
a  certified  copy  of  the  within  summons, 
etc.,"  shows  a  good  service  upon  each 
defendant.  Elliott  v.  Plattor,  43  Ohio 
St.  198,  1  N.  E.  222. 

59.  McLane  v.  Piaggio,  24  Fla.  71, 
3  So.  823. 

Where  the  husband  and  wife  mort- 
gaged their  land  and  then  moved  to 
another  state,  there  separating,  and  the 
husband  afterwards  returned  to  the 
property  and  foreclosure  proceedings 
were  instituted  and  summons  served  on 
the  wife  by  giving  a  copy  to  her  hus- 
band at  her  place  of  abode,  her_  hus- 
band's domicil,  the  court  had  jurisdic- 
tion   of   the   parties,  and  the   decree 
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D.  Acknowledgment  or  Acceftance  op  Service.  —  Generally  a 
married  woman  may  now  acknowledge  service  and  enter  her  appear- 
ance,00 but  neither  husband  nor  wife  may  without  authority  from  the 
other  accept  service  of  process  for  the  other.61 

E.  By  Publication.  —  The  general  rules  relative  to  publication  of 
summons  are  elsewhere  treated.62  The  order  must  go  against  wife  as 
well  as  husband  if  she  is  to  be  bound.63 

V.  PLEADING.  —  A.  Actions  by  Husband  or  Wipe,  or  Both. 
1.  Actions  by  Wife.  —  a.  Declaration  or  Complaint.  —  Ordinarily  it 
is  not  necessary  for  the  wife  suing  alone  to  allege  her  coverture,64 
nor  need  she  allege  her  right  to  sue  alone  or  any  facts  by  reason  of 


could  not  be  impeached  by  evidence 
that  the  husband's  residence  was  not 
her  actual  place  of  abode.  Johnson  v. 
Eichmond,  etc.  Co.,  63  Fed.  493,  de- 
claring law  of  Washington. 

The  residence  of  the  husband  is  the 
residence  of  the  wife  for  the  purpose 
of  serving  her  with  notice  of  action, 
though  she  has  left  him,  it  not  ap 
pearing  that  she  had  sufficient  legal 
grounds  for  a  final  separation  from  him, 
or  that,  when  she  left  him  she  in- 
tended the  separation  should  be  per- 
manent, and  she  having  afterwards  re- 
turned to  him.  Galvin  v.  Dailey,  109 
Iowa  332,  80  N.  W.  420. 

But  in  Amsbaugh  v.  Exchange  Bank, 
33  Kan.  100,  5  Pac.  384,  the  court  said: 
"Probably  neither  the  residence  of  the 
husband  nor  that  of  the  wife  could  be 
so  controlled  by  the  place  of  residence 
of  the  other  that  a  good  service  of 
summons  could  be  made  upon  one  of 
them  by  leaving  a  copy  of  the  sum- 
mons at  the  place  of  residence  of  the 
other,  when  the  one  intended  to  be 
served  did  not  in  faet  reside  at  such 
place." 

Service  at  last  place  of  residence  is 
defective  where  statute  requires  service 
at  usual  place  of  abode.  Ireland  v. 
Bryan,  3  Mart.  N.  S.  (La.)  515. 

60.  Ga.-^-Smith  v.  Taylor,  11  Ga.  20. 
Ind.-Shotts  v.  Boyd,  77  Ind.  223.  IT.  J. 
Powers  v.  Totten,  42  N.  J.  L.  442.  N.  Y. 
Jaiinski  v.  Heidelberg,  21  Hun  439. 
Tenn,— Ward  «.  West,  35  S.  W.  563. 

The  acceptance  of  service  of  sum- 
mons by  a  married  woman  gives  the 
court  jurisdiction  of  the  person,  and 
authorizes  further  proceedings  accord- 
mg  to  the  course  and  practice  of  the 
court.  Nicholson  v.  Cox,  83  N.  C.  44, 
35  Am.  Eep.  556. 
fi>  psspuri  in  1864  it  was  held  that 


in  a  suit  to  charge  the  separate  estate 
of  a  married  woman,  she  could  not 
appear  and  defend  by  attorney,  and  if 
she  did  thus  appear,  the  judgment 
would  be  reversed  for  error.  Fox  v. 
Tooke,  34  Mo.  509. 

61.  Conn. — Gaylord  v.  Payne,  3  Conn. 
258.  Kan. — Moore  v.  Wade,  8  Kan.  380. 
Ore. — Hass  v.  Sedlak,  9  Ore.  462.  Tenn. 
Carter  v.  Kaiser,  48  «.  W.  265. 

In  an  action  against  husband  and 
wife,  the  attorney,  employed  by  the 
husband  cannot  admit  service  of  sum- 
mons for  both  in  the  absence  of  any 
authority  from  her  to  do  so.  Taylor 
v.  Welslager,  90  Md.  414,  45  Atl.  478. 

62.  See  generally  the  titles  "Pro- 
cess;" "Service  of  Process  and 
Papers." 

63.  Lingan  v.  Henderson,  1  Bland 
(Md.)   236. 

64.  Ala.— Paige  v.  Broadfoot,  100 
Ala.  610,  13  So.  426.  Cal.— Evans  v. 
De  Lay,  81  Cal.  103,  22  Pac.  408;  Shum- 
way  v.  Leakey,  67  Cal.  458,  8  Pac.  12. 
D.  C. — Fiske  v.  Bigelow,  2  McArthur 
427.  Ind. — Harbaugh  v.  Tanner,  163 
Tnd.  574,  71.  N.  E.  145;  Mississinewa 
Min.  Co.  v.  Patton,  129  Ind.  472,  28 
N.  E.  1113,  28  Am.  St.  Eep.  203.  N.  H. 
Jordan  v.  Cummings,  43  N.  H.  134. 
N.  Y. — Peters  v.  Fowler,  41  Barb.  467. 
Wis.— Stimpson  v.  Pfister,  18  Wis.  275. 

But  in  Hubert  v.  Fera,  99  Mass.  198, 
96  Am.  Dec.  732,  the  court  said:  "When 
a  suit  at  law  is  brought  by  or  against 
a  married  woman,  for  a  cause  of  action 
to  which  she  is  entitled,  or  for  which 
she  is  liable,  under  our  statutes  it  is 
not  necessary  to  allege  in  the  writ  her 
marriage  and  that  the  subject-matter 
of  the  suit  was  her  sole  and  separate 
property  or  services.  It  is  sufficient  if 
the  facts  disclosed  at  the  trial  estab- 
lish  her  right  to  recover,  or  her  liability 

yoi.  xi 


768 


HUSBAND  AND  WIFE 


which  she  would  be  entitled  to  so  sue,66  -unless  she  has  described  her- 
self as  a  married  woman,  in  which  event  the  facts  showing  a  right  to 
sue  alone  must  be  set  forth.66    She  need  not,  however,  allege  from 


oii  account  of  her  separate  property. 
Van  Buren  V.  Swan,  4  Allen  380;  Bob- 
bins 0.  Potter,  11  Allen  588,  s.  c,  98 
Mass.  532.  Even  at  common  law  the 
rule  was  the  same.  'Where  the  feme 
was  ■  interested  before  or  during  her 
coverture  in  the  subject-matter  of  the 
action,  and  might  join  with  the  hus- 
band, but  sues  alone,  her  coverture  can 
only  be  pleaded  in  abatement,  and  can- 
not be  given  in  evidence  under  the 
general  issue  or  pleaded  at  bar.'  1 
Chit.  PI.  (11th  Am.  ed.)  449." 

65.  Cal.— Hand  v.  Seodeletti,  128 
Cftl.  674,  61  Pae.  373;  Shumway  v. 
Leakey,  67  Cal.  458,  8  Pac.  12.  Mass. 
Hubert  v.  Fera,  99  Mass.  198,  96  Am. 
Dec.  732.  Wash. — Freeburger  v.  Caldwell 

5  Wash.  769,  32  Pae.  732;  Freeburger  v. 
Gazzam,  5  Wash.  772,  32  Pac.  732.  Wis. 
Stimpson  v.  Pfister,  18  Wis.  275. 

A  married  woman  suing  in  a  tort 
action  to  recover  the  possession  of  her 
separate  property  need  not  aver  any 
permanent  injury  thereto.  McKenzie 
®.  Ohio  River  E.Co.,  27  W.  Va.  306. 

66.  Ala. — Dacus  v.  Streety,  59  Ala. 
183;  Rivers  v.  Carleton,  50  Ala.  40; 
Shepherd  v.  Shaefer,  45  Ala.  233;  Cal- 
houn v.  Cozens,  3.  Ala.  498.  Cal. 
Shumway  v.  Leakey,  67  Cal.  458,  8  Pae. 
12;  Thomas  v.  Desmond,  63  Cal.  426. 
La. — Cowand  V.  Pulley,  9  La.  Ann.  12. 
Md. — Neale  v.  Hermanns,  65  Md.  474, 

6  Atl.  424.  N.  J.— Gould  0.  Gould,  35 
N.  J.  Eq.  562.  Tex.— Schwulst  v.  Neelej 
(Tex.  Civ.  App.),  50  S.  W.  608. 

Averment  of  Fee  Simple  Title. — An 
averment  that  a  married  woman  and 
a  person  other  than  her  husband  were 
seised  of  an  estate  in  fee  simple  in 
certain  land,  sufficiently  shows  that  she 
had  a  separate  estate  therein.  Ramash 
v.  Scheuer,  81  Wis.  269,  51  N.  W.  330. 

Averment  That  Money  Is  Due  on  Ac- 
count and  Is  Separate  Property. — An 
averment  that  the  money  sought  to  be 
recovered  was  due  on  account  and  se- 
cured to  the  plaintiff  as  a  separate  es- 
tate under  the  laws  of  the  state  suffi- 
ciently discloses  her  right  to  sue  alone. 
Spear's  Admr.  v.  Lumpkin,  39  Ala. 
600.  See  also  Calhoun  v.  Cozens,  3 
Ala.  498. 

Averment  That  Plaintiff  "Carried  on 
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Business."— Where  the  statute  gives  a 
married  woman  carrying  on  any  busi- 
ness the  right  to  sue  alone,  if  she  sues 
in  relation  to  a  matter  connected  with 
such  business  she  should  allege  that 
the_  cause  of  action  grew  out  of  the 
business  which  she  was  carrying  on. 
Smith  v.  New  England  Bank,  45  Conn! 
416. 

Averment  of  Transfer   to    Plaintiff. 

An  allegation  that  the  husband  has 
assigned,  transferred  and  given  to  the 
wife,  the  plaintiff  in  the  action,  all 
his  right,  title  and  interest  in  and  to 
a  certain  contract  and  that  the  Bama 
is  for  her  sole  and  separate  estate,  is. 
a  sufficient  allegation  that  such  prop- 
erty is  her  sole  and  separate  property. 
Salisbury  v.  Spofford,  22  Idaho  393,  126 
Pae.  400. 

An  allegation  in  a  complaint  by  a 
married  woman,  on  a  promissory  note 
payable  to  another,  that  it  was  "duly 
assigned,  transferred,  sold  and  deliv- 
ered"- to  her,  and  still  is  her  property, 
"in  her  sole  right'  and  possession," 
is  equivalent  to  alleging  that  the  note 
is  her  separate  property,  and  is  suffi- 
cient. Kennedy  v.  Williams,  11  Minn. 
314. 

But  in  Schwulst  v.  Neely  (Tex.  Civ. 
App.),  50  S.  W.  608,  it  was  held  that 
an  allegation  that  the  wife  purchased 
the  property  from  the  "defendant  and 
thereby  acquired  the  right,  title,  and 
property  in  and  to  the  said  furniture 
and  is  now  at  this  date  and  was  on, 
etc.,  the  legal  and  equitable  owner  of 
said  property,  and  had  then,  and  has 
now,  the  fee-simple  title  to  the  said 
property,"  is  a  mere  conclusion  and 
does  not  state  facts  which  make  the 
furniture  her  separate  property,  there 
being  no  allegation  that  she  paid  her 
separate  funds  therefor. 

Parenthetical  Expression  in  Descrip- 
tion of  Plaintiff.— -A  count  in  trove; 
beginning  with  the  expression,,  "who, 
being  a  married  woman,  and  her  hus- 
band separate  from  her,"  in  description 
of  the  plaintiff,  but  in  other  respects 
in  common  form,  was  held  good  on 
motion  in  arrest.  Royce  v.  Vandeusen, 
49  Vt.  26. 

Not  Necessary  To  Aver  Husband  s 
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whom,  or  the  time  or  manner  in  which  she  derived  her  separate  estate 
in  the  property  sued  for.07 

Though  the  husband's  name  appears  in  the  caption  it  may  be  dis- 
regarded as  surplusage  if  the  cause  of  action  is  the  wife's  alone.68 

Actions  for  Damages  for  Personal  Injuries.  —  If  a  married  woman  seek- 
ing to  recover  damages  for  personal  injuries  wishes  to  recover  as  spe- 
cial damages  lost  earnings  or  loss  due  to  the  impairment  of  her  earn- 
ing capacity  she  should  allege  such  facts  as  would  make  the  damages 
hers  rather  than  her  husband's.69  And  the  same  rule  applies  to  the 
expense  of  treating  her  injuries.70  


Consent  to  Acquisition  of  Property. — In 

a  bill  filed  by  a  married  woman  or 
widow,  Beeking  to  establish  her  titlj 
to  certain  real  estate,  which  she  claims 
as  her  Beparate  estate,  because  pur- 
chased with  funds  acquired  by  her  own 
industry  and  economy;  an  averment 
that  the  property  "is  her  separate 
estate"  must,  on  demurrer,  be  held 
equivalent  to  an  averment  that  it  was 
bo  acquired  with  the  consent,  concur- 
rence, or  approbation  of  her  husband. 
Elvers  v.  Carleton,  50  Ala.  40. 

Averment  Should  Not  Be  by  Way  of 
Inference.— Plaintiff  alleged  that  she 
was  a  married  woman,  and  that  her 
husband  "has  refused  to  join  her  in 
this  suit  for  the  recovery  of  her  sep- 
arate property  and  the  value  of  same." 
This  is  not  a  direct  allegation  that  the 
property,  for  the  Conversion  of  which 
she  sues,  is  her  separate  property,  but 
tfnly  fey  way  of  inference.  Schwulst  V. 
Neely  (Tex.  Civ.  App.),  50  S.  W.  608. 

67.  A!a.~aiuck  v.  Cox,  90  Ala.  331, 
8  So.  161;  Daniel  v.  Hardwick,  88  Ala. 
557,  7  So.  188.  Ind. — Sehufman  v.  Mar- 
ley,  29  Ind.  458.  Misa-t-Levy  v.  Darden, 
38  Miss.  57.  N.  J.-^Johnson  v.  Vail,  14 
N.  J.  Eq.  423.  N.  Y,— See  Spies  v.  Ac- 
cessory Transit  Co.,  5  Duer  662.  Wash. 
Hester  v.  Stine,  46  Wash.  469,  90  Pac. 
594.  '  ' 

68.  -Mississinewa  Min.  Co.  v.  Patton, 
129  Ind.  472,  28  N.  E.  1113,  28  Am. 
St.  Rep.  203. 

69.  (Sty  of  Bloomington  v.  Bogers, 
13  Ind.  App.  i21,  41  N.  E.  395;  Uransky 
»•  Dry  Dock,  etc.  E.  Co.,  118  N.  f. 
*>04,  23  If.  E.  451;  Woolsey  v.  Trustees, 
etc.  of  BHenville,  15  N.  T.  Supp,  647. 

A  petition  by  a  married  woman  in 
J". aetion  for  damages  for  a  personal 
™JiHT,  which  does  not  allege  that  she 
■  or  has  been,  or  anticipated  being 
««>  owner  of  any  separate  estate  or 


property,  or  engaged  in  any  trade,  busi- 
ness or  service,  or  the  performance  of 
any  duties  except  those  pertaining  to 
her  husband's  household,  does  not  en- 
title her  to  recover  damages  on  account 
either  of  loss  of  earnings  already  in- 
curred, or  of  her  diminished  capacity 
to  earn  money  as  the  result  of  the  in- 
iury.  City  of  Central  City  v.  Engle, 
65  Neb.  885,  91  N.  W.  849.  * 

But  a  general  demurrer  should  not 
prevail  because  the  plaintiff  has  prayed' 
for  certain  damages  for  which  she  is 
not  entitled  to  reeover,  if  she  prays  for 
other  damages  for  which  she  has  a  right 
to  sue.  Mayor,  etc.  of  Athens  v. 
Smith,  111  Ga.  870,  36  S.  E.  955. 

Where  a  married  woman  sues  for  per- 
sonal injuries,  and  claims  the  right  to 
recover  for  earnings,  or  for  loss  of 
earning  capacity,  the  defendant  may, 
by  special  demurrer,  compel  her  to  al- 
lege in  what  right  she  claims  the  pri- 
ilege  of  recovering  them,  whether  by 
reason  of  her  husband's  consent,  or  by 
reason  of  the  fact  that  she  was  living 
in  a  state  of  separation.  Wrightsville 
&  T.  E.  Co.  v.  Vaughan,  9  Ga.  App. 
371,  71  S.  E.  691. 

70.  Primarily  the  husband  and  not 
the  wife  is  responsible  for  necessaries, 
such  as  medicine  and  medical  treat- 
ment furnished  to  the  wife  where  she 
has  sustained  a  personal  injury;  and  if 
the  married  woman  seeks  to  hold  the 
wrongdoer  through  whose  acts  the  per- 
sonal injury,  was  inflicted  responsible 
for  such  expenses  so  incurred  as  a  re- 
sult of  the  personal  injury,  she  should 
allege  the  facts  essential  to  show  an 
exception  to  this  general  Tule,  and  by 
special  demurrer  may  be  compelled  to 
dp  so.  ,  Wrightsville  &  T.  E.  Co.  «. 
Vaughan,  9  Ga.  App.  371,  71  S.  B, 
691. 
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b.  Demurrer,  Plea  or  Answer.  —  The  defense  of  coverture  where 
that  fact  is  apparent  from  the  face  of  the  complaint,  may  be  raised" 
by  demurrer.71  Otherwise,  however,  it  is  an  affirmative  defense  which 
must  be  raised  by  a  proper  plea,72  or  be  specially'  pleaded  in  the 


answer. 


2.  Actions  by  Husband.  —  If  the  husband  sues  upon  a  right  which 
accrues  to  him  by  reason  of  the  marriage  relation  his  pleadings  should 
show  the  right  of  action  to  be  in  him,  whether  such  action  be  ex  con- 
tractu14, or  ex  delicto.75  -> 


71.  Holton  v.  Sand  Point  Lumb.  Co., 
7  Idaho  573,  64  Pac.  889;  Hastings  ». 
McKinley,  1  E.  D.  Smith  (N.  Y.)  273. 
See  the  title  "Demurrer." 

72.  Hubert  v.  Fera,  99  Mass.  198,  96 
Am.  Deo.  732;  Hayden  v.  Attleborough, 
7  "Gray  (Mass.)  338;  Button  v.  Eiee,  53 
N.  H.  496;  Jordan  v.  Cummings,  43  N. 
H.  134.  See  Lyles  v.  Clements,  49 "Ala. 
445;  Benner  v.  Fowles,  31  Me.  305;  and 
generally  the  titles  "Abatement,  Pleas 
of;"   "Pleas." 

"Where  the  defense  goes  merely  to  the 
disability  of  the  wife  to  maintain  the 
action  in  her  name  alone,  or  shows 
simply  matter  for  abatement  without 
destroying  the  cause  of  action,  it  must 
be  pleaded  in  abatement;- but  when  the 
defense  is  not'  merely  such  disability  but 
shows  a  total  absence  of  anything  like 
responsibility  or  cause  of  action,  the 
matter  is 'pleadable  in  bar.  Eoseberry 
v.  Eoseberry,  27  W.  Va.  759. 

Right  To  Plead  Lost  by  Laches.^— Feige 
v.  Babcoek,  111  Mich.  538,  70  N.  W.  7. 

Where  joinder  of  the  husband,  is  neces- 
sary in  an  action  by  wife,  coverture 
should  be  pleaded  in  abatement  rather 
than  in  bar  since  it  is  not  an  absolute 
defense.     Hubert  v.  Fera,  99  Mass.  198, 

06  Am.  Dec.  732. 

A  motion  for  nonsuit  is  not  a  proper 
method  of  raising,  the  defense  of  cover  ■ 
ture.  Newton  v.  Eobinson,  1  N.  C.  72, 
3   N.  C.   121. 

Against  Wife's  Assienee. — Existence 
of  the  married  relation  can  be  pleaded 
in  bar  by  a  defendant  in  assumpsit 
brought  by  a  wife's  assignee,  the  rela- 
tion not  being  a  mere  personal  -dis- 
ability to  be  pleaded  in  abatement  as 
not  going  to  the  merits.  Perkins  v. 
Blethen,  107  Mo.  443,  78  Atl.  574,  31 
L.  E.  A.   (N.  S.)   1148. 

73.  Holton  v.  Sand  Point  Liamb.  Co., 

7  Idaho   573,   64  Pac.   889;    Dillaye   v. 
Parks,  31  Barb.  (N.  Y.)  132;  Hastings 
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v.  McKinley,  1  E.  D.  Smith  (N.  T.) 
273. 

An  answer  which  merely  denies  the 
allegations  of  the  complaint  waives 
the  defense  of  coverture.  Dillaye  v. 
Parks,  31  Barb.  (N.  Y.)  132. 

In  a  state  where  the  wife  cannot 
generally  sue  without  joining  the  hus- 
band, where  the  complaint  alleges  that 
she  is  a  widow,  a,  general  denial  and 
a  specific  allegation  that  she  is  a  mar- 
ried woman  will  be  sufficient  to  raise 
the  question  as  to  her  right  of  action. 
Hillsboro  Cotton  Mills  v.  King,  51  Tex, 
Civ.  App.  518,  112  S.  W.  132. 

74.  Ala.— Hollifield  v.  Wilkinson,  54. 
Ala.  275.  N.  Y. — Decker  v.  LivingBtqnj 
15  Johns.  479.  Tex.— 0  'Connell  v.  Storey 
(Tex.  Civ.  App.),  105  S.  W.  1174.  Eng. 
Polyblank  v.  Hawkins,  1  Doug.  329,  99 
Eng.  Reprint  211. 

Allegation  that  the  plaintiff  is  the 
husband  of  the  holder  of  a  note  for 
rent  is  sufficient  in  this  respect  under 
a^  statute  which  entitles  the  husband 
to  the  rents  of  his  wife's  property. 
Hollifield  v.  Wilkinson,  54  Ala.  275. 

75.  Mo.— Johnson  V.  Dicken,  25  Mo. 
580.  N".  Y.-^Uertz  v.  Singer  Mfg.  Co., 
35  Hun  116.  N.  C— Harper  v.  Pinkston, 
112  N.  C.  293,  17  S.  E.  161. 

Allegations  of  Ownership.— Although 
the  husband  may  be  permitted  to  main- 
tain a  suit  alone  and  in  his  own  name 
for  injuries  to  his  wife's  separate 
property,  he  should  allege  ownership 
in  her  and  not  in  himself.  Galveston, 
H  &  S.  A;  E.  Co:  v.  Stockton,  15  Tex. 
Civ.  App.  145,  38  S.  W.  647. 

But  in  Conklin  v.  Botsford,  36  Conn. 
105,  it  was  held  that  a  husband  bring- 
ing trover  for  the  personal  property 
of  his  wife  held  by  him  as  trustee 
under  the  statute  may  declare  upon  i 
as  his  own  separate  estate,  and  when) 
in  such  a  case  the  defendant  pleaded  a 
evy  upon  and  sale  of  the  property,  as 
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The  damages  should  be  pleaded  in  accordance  with  the  general  rules 
elsewhere  discussed.76 

3.  Actions  by  Both.  —  a.  In  General.  —  In  joint  actions  by  hus- 
band and  wife  their  pleadings  should  allege  'sufficient  facts  to  show 
a  cause  of  action  accruing  to  them  jointly  or  to  which  they  are  proper 
or  necessary  parties,77  and  for  the  purpose  of  disclosing  this  joint 
interest  the  fact  of  coverture  should  be  alleged.73'     But   where   the 


tie  plaintiff's,  and  the  plaintiff  pleaded 
in  his  replication  that  it  was  propeity 
held  by,  him  in  right  of  his  wife  and 
as  trustee  for  her,  it  was  held  to  be  no 
departure. 

.  Averment  of  Eight  in  State  Where 
Injury  Occurred. — A  right  to  sue  for 
loss  of  the  wife 's  services  in  the  state 
where  the  injury  occurred,  need  not  be 
alleged  in  an  action  brought  by  the 
husband  in  another  state.  Atchison, 
etc.  B.  Co.  v .  Dickey,  1  Kan.  App.  770, 
41  Pac.  1070. 

76.    See  the  title   "Injuries  to  Per- 
sons and  Property." 

The  value  of  the  wife's  services  need 
not  be  alleged.     San  Antonio  &  A.  P. 
E.  Co.  v.  Jackson,   38   Tex.   Civ.  "App. 
■201,  85  S.  W.  445. 

\  Particular  injuries  suffered  "by  wife 
need  not  he  alleged  in  an  action  by 
lusband  for  the  loss  of  her  services. 
Birmingham  R.,  L.  &  P.  Co.  v.  Roach 
(Ala.),  66  8,0.  82. 

'  Damages  Resulting  From  Malprac- 
tice.—In  an  action  by  a  husband  for 
'damages  resulting  to  him  from  injuries 
to  bis  wife  eaused  by  the  malpractice 
of  a  physician,  damages  for  loss  of 
Bervice  which  appears  necessarily  to 
result  from  the  nature  of  the  injury 
may  be  recovered  as  part  of  the  gen- 
eral damages  without  being  specially 
pleaded.  Stone  v.  Evans,  32  Minn.  243, 
20  N.  W.  149. 

77.  Ala.— Milton  v.  Haden,  32  Ala. 
30,  70  Am.  Dec.  523.  Kan.— Atchison, 
etc.  E.  Co.  v.  Dickey,  1  Kan.  App.  770, 
41  Pae.  1070.  Ky.— Duckett  v.  Crider, 
H  B.  Mon.  188.  N.  T.— Mann  v.  Marsh, 
3a- Barb.  68;  Paddock  v.  Speidel,  16 
JJ.  Y.-Supp.  750.  Ohio.— Bar  tges  v. 
0'Neil,  13  Ohio  St.  72.  Vt.— Rawlins 
».  Bounds,  27  Vt.  18.  Wis.— Westcott 
».  Miller,  42  Wis.  "454. 

In  Ohio  &  M.  R.  Co.  v.  Cosby,  107 
JM-  32,  IS,  e.  373,  the  court  said: 
Although  the  general  rule  is,  that  a 
complaint,  to  withstand  a  demurrer, 
must  state  a  cause  of  action  in  favor 
01  all  the  plaintiffs,  an  exception   oc- 


curs where  the  plaintiffs  are  husband 
and  wife,  and  the  action  relates  to 
injuries  to  the  person  or  character  of 
the  latter."  In  such  ease  the  wife 
mav  sue  alone  or  join  her  husband. 

An  allegation  that  a  reversion  in  fee 
was  in  the  wife  held  to  be  equivalent 
to  an  averment  that  the  reversion  was 
in  the  husband  and  wife.  Dejarnatte 
v.  Allen,  5  Gratt.  (Va.)'  499. 

Variance  held  to  be  fatal  where  the 
petition  alleged^  a  separate  interest  and 
the  proof  showed  the  property  to  have 
been  held  in  community.  Middlebrook 
Bros.  v.  Zapp,  73  Tex.  29,  10  S.  W. 
732. 

If  a  bill  by  husband  and  wife,  filed 
in  respect  to  an  injury  to  the  wife 's 
land,  does  not  show  that  there  is  issue, 
upon  the  birth  of  which  the  husband 
would  become  entitled  to  an  estate  by 
the  curtesy,  consummate  on  her  death, 
such  a  bill  is  demurrable.  Doremus  v. 
Mayor,  etc.  of  Paterson  (N.  J.),  57 
Atl.  548. 

78.  Ala. — Milton  v.  Haden,  32  Ala. 
30,  70  Am.  Dec.  523;  Strickland  r. 
Burns,  14  Ala.  511.  Ind. — Vandagrift 
v.  Tate,  4  Blackf.  174.  Kan. — Atchison, 
etc.  R.  Co.  v.  Dickey,  1  Kan.  App.  770, 
41  Pac.  1070.  N..Y.— Paddock  v.  Speidel, 
16  N.  Y.  Supp.  750.  Vt.— Wright  v. 
Burroughs,  61  Vt.  390,  18  Atl.  311. 

Sufficient  to  allege  coverture  at-time 
of  instituting  an  action  for  personal 
injuries  to  the  wife.  San  Antonio,  etc. 
R.  Co.  v.  Corley  (Tex.  Civ.  App.),  26 
S.  W.  903.  Compare  Wright  v.  Bur- 
roughs, 61  Vt.  390,  18  Atl.  311,  in  case 
of  action  on  a  note  given  to  the  wife. 
'  Amendment. — Although  the  allega- 
tions  of  coverture  at  the  time  the 
cause  of  action  accrued  may  be  tech- 
nically insufficient,  yet  if  the  evidence 
shows  this  fact,  and  the  defect  did 
not  mislead  the  jury,  it  may  be  cured ' 
by  amendment  after  verdict.  Dailey 
v.  Houston,  58  Mo.  361. 

The  averment  must  be  direct  and  not 
by  way  of  inference.  Wright  v.  Bur- 
roughs, 61  Vt.  390,  18  Atl.  311. 
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complaint  shows  the  existence  of  the  marital  relation,  it  is  not  neces- 
sary to  make  a  further  statement  of  the  husband's  interest  in  the 
subject-matter  of  the  action,  where  he  becomes  a  proper  party  by 
virtue  of  the  relation.79 

It  is  necessary  that  the  complaint  or  declaration  should  show  the 
interest  of  the  wife  in  the  subject-matter  of  the  suit,80  and  a  failure 
to  do  so  may  be  attacked  by  demurrer,81  motion  in  arrest  of  judg- 
ment,82 or  writ  of  error.83 

b.  Joinder  of  Causes.  —  In  an- action  by  a  husband  and  wife  on  a 
joint  cause  of  action  it  is  improper  to  join  a  cause  of  action  accruing 
to  one  of  them  alone  and  to  which  the  other  is  not  a  proper  party,84 


79.  Boiler  v.  Blair,  96  Ind.  203. 

If  the  husband  when  joined  as  a 
plaintiff  with  the  wife  in  an  action 
under  the  statute,  is  a  nominal  party 
only — joined  for  conformity  merely — no 
reason  is.  perceived  why  an  allegation 
to  that  effect  in  the  declaration  could 
prejudice  her  tight  to  '  maintain  the 
action.'  Tate  v.  Perkins,  85,  Va.  169,  7 
S.  E.  328. 

A  declaration  laying  a  promise  to 
husband  and  wife,  on  a  note  to  the 
wife  dum  sola  is  good.  Smith  v.  John- 
son, 5  Har.  (Del.)  57.  See  Ohio  & 
M.  E.  Co.  v.  Cosby,  107  Ind.  32,  7  N.  E. 
373. 

80.  Ala. — Quarles  v.  Waldron,  20 
Ala.  217.  Ark.- — Lewis  v.  Moore,  25 
Ark.  63.  Conn. — Edwards  v.  Sheridan, 
24  Conn.  165.  G-a. — Loveless  v.  Strick- 
land, 62  Ga.  101.  Ind. — See  Langdon 
v.  Bullock,  8  Ind.  341.  Ky.— Duckett 
v.  Crider,  11  B.  Mon!  188.  Md.— Ban 
v.  White,  22  Md.  259;  Bidgeley  v.  Cran- 
dall,  4  Md.  435.    Mo.— Haile  v.  Palmer, 

5  Mo.  403.  N.  H.— Alexanders  v.  Good- 
win, 54  N.  H.  423;  Pickering  v.  De 
Rockemont,  45  N.  H.  67.  N.  Y— Thome 
v.  Dillingham,  1  "Denio  254;  Staley  v. 
Barhite,  2  Caines  221.  Ohio. — Bartges 
v.  O'Neil,  13  Ohio  St.  72.  S.  O. 
Creiger  v.  Smith,  2  McMull.  L.  279.  Vt. 
Jones  v.  Tuttle,  54  Vt.  488;  Williams 
V.  Brainerd,  52  Vt.  392;  Baird  v.  Fletch 
er,  50  Vt.  603.  W.  Va Shirley  v.  Bon- 
ham,  5  W.  Va.  501.  Wis. — Foote  v. 
Carpenter,  7  Wis.  395;  Botkin  v.  Earl, 

6  Wis.  393.  Eng.— Serres  v.  Dodd,  2 
Bos.  &■  Pul.  If.  R.  405,  127  Eng.  Re- 
print 686;  Nurse  v.  Wills,  4  Barn.  & 
Ad.  739,  110  Eng.  Reprint  633,  24  E. 
C.  L.  323;  Bidg'ood  v..  Way,  2  W.  Bl. 
1236,  96  Eng.  Reprint  728;  Hopkins  V. 
Logan,  7  Dowl.  360,  8  L.  J.  Exch.  218, 
5  Mees.  &  W.  241. 
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Where  in  an  action,  brought  in  the 
names  of  the  husband  and  wife,  upon 
a  promissory  note  .given,  and  made  pay- 
able to  her,  during  coverture,  the  plain- 
tiffs obtained  a  verdict,  it  was  held 
that  it  was-  sufficient  ground  of  aarest 
of  judgment  that  it  did  not  appear 
from  the  declaration  that  the  wife  had 
such  an  interest  in  the  note  as  entitled 
her  to  unite  with  her  husband  in  such 
action.  Edwards  v.  Sheridan,  24  Conn. 
165. 

81.  Quarles  v.  Waldron,  20  Ala.  217;. 
Williams  v.  Brainerd,  52  Vt.  392. 

82.  Conn. — Edward  V.  Sheridan,  24 
Conn.  165.  N.  H. — Alexanders  v.  Good- 
win, 54  N.  H.  423.  N.  T.— Thome  v. 
Dillingham,  1  Denio  254.  S.  C.-^Creiger 
v.  Smith,  2  McMull.  L.  279. 

83.  Staley  v.  Barhite,  2  Caines  (N. 
T.)  221. 

84.  U.  S.— Mosier  v.  Beale,  43  Fed. 
358.  Ala.— Pickens  v.  Oliver,  29  Ala. 
528.  Cal. — McKune  v.  Santa  Clara  Val. 
Mill,  etc.  Co.,  110  Cal.  480,  42  Pac. 
980;  Tell,».  Gibson,  66  Cal. -247,  5  Pac* 
223.  Ind.— Hart  v.  Crow,  7  Black'f.  351. 
Md.— Northern  Cent.  E.  Co.  v.  Mills,  61 
Md.  355;  Baltimore  City  Pass.  E.  Co. 
v.  Kemp,  61  Md.  74.  Mass.— Barnes  »• 
Hurd,  11  Mass.  59.  Mo.— Dailey  c 
Houston,  58  Mo.  361.  N.  J.— Harrison 
v.  Newkirk,  20  N.  J.  L.  176.  N.  Y. 
Lewis  v.  Babcock,  18  Johns.  443.  Pa. 
Ebersoll  v.  Krug,  3  Binn.  555.  S.  C. 
Lee  v.  Chambers,  1  Strobh.  L.  112. 
W.  Va.— City  of  Wheeling  v.  Trow- 
bridge, 5  W.  Va.  353.  Wis.— Shanahan 
v.  Madison;  57  Wis.  276,  15  N.  W.  154. 
Eng.— Dengate  v.  Gardiner,  2  Jur.  4(0, 
7  L.  J.  Exch.  201,  4  Mees.  &  W.  5.  See 
Russel  v.  Corne,  1  Salk.  119,  91  Eng. 
Reprint -111.  i.       ,.1 

See  the  title  "Joinder  of  Actions.    , 
When  a  declaration  in  an  action  by 
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unless  such  a  joinder  is  authorized  by  statute,  as  is  the  ease  in  some 
jurisdictions.85 

Surplusage.  —  But  where  a  complaint  by  husband  and  wife  states  a 
cause  of  action  in  favor  of  both,  a  statement  therein  of  other  facts 
constituting  a  cause  of  action  in  favor  of  the  husband  alone,  while  im- 
proper, does  not  render  the  complaint  bad  on  general  demurrer  for 
want  of  sufficient  facts.88 

Objections  ,for  Misjoinder.  —  Objections  on  the  ground  that  there  is  a 
misjoinder  of  causes  of  action  in  a  suit  by  husband  and  wife  should 
be  availed  of  by  demurrer,87  but  not  by  motion  in  arrest  of  judgment, 
since  the  defect  is  cured  by  verdict.88 


husband  and  wife  contains  only  a  sin- 
gle count,  which,  after  averring  an 
injury  to  the  wife  and  also  that  the 
husband  had  expended  money  and  lost 
hcT  services  by  reason  of  such  injury, 
concludes  to  the  damage  of  both  plain- 
tiffs in  a  single  sum,  a  verdict  awarding 
damages  to  both  plaintiffs,  and  a  judg- 
ment accordingly  are  not  erroneous. 
Such  a  declaration  does  not  present  the 
husband's  claim  as  added  to  the  action. 
Consolidated  Tract.  Co.  v.  Whelan,  60 
N.  J.  L.  154,  37  Atl.  1106. 

85.  la. — McDonald  v.  Chicago,  etc. 
B.  Co.,  26  Iowa  124,  96  Am.  Dec.  114. 
Me.— Sanford  v.  Inhab.  of  Augusta,  32 
Me.  536.  Pa. — Du  Bois*  Borough  v. 
Baker,  120  Pa.  266,  13  Atl.  783. 

•  In  New  Jersey  in  actions  brought  by 
husband  and  wife  for  injury  done  to 
the  wife,  if  the  husband  desires  to  add 
thereto  claims  in  his  own  right  arising 
«c  delicto,  he  should  present  his  claim 
by  a  separate  count  designating  the 
damages  sought  by  him.  Consolidated 
Tract.  Co.  v.  Whelan,  60  N.  J.  L.  154, 
37  Atl.  1106. 

86.  City  of  Albany  v.  Lines,  21  Ind. 
App.  380,  51  N.  E.  346.  See  also  Fuller 
«.  Naugatuck  E.  Co.,  21  Conn.  .557;  and 
the  title  "Joinder  of  Actions." 

So  also  when  it  appears  in.  trespass 
in  et  arms  brought  by  husband  and 
wife  that  the  action  is  clearly  for  the 
wife  only,  allegations  in  the  declaration 
proper  to  an  action  by  the  husband 
only  and  improper  in  the  action  brought 
"■ay  be  rejected  as  surplusage.  Souter 
«.  Codman,  14  E.  I.  119. 

87.  U.  S.— Mosier  v.  Beale,  43  Fed. 
358;  Cal.— Tell  v.  Gibson,  66  Gal.  247, 
?  Pac.  223.  N.  Y.-^-Lewis  v.  Babcoek, 
18  Johns.  443.  W.  Va.— City  of  Wheel- 
ing!). Trowbridge,  5  W.  Va.  353. 

See  the  title  "Joinder  of  Actions." 


Waiver. — If  the  defect  of  misjoinder 
is  not  taken  advantage  of  by  demurrer 
or  answer  it  will  be  deemed  to  have 
been  waived  (McKune  v.  Santa  Clara 
Valley  Mill,  etc.  Co.,  110  Cal.  480,  42 
Pac.  -980;  Dailey  v.  Houston,  58  Mo. 
361),  and  cannot  be  taken  for  the  first 
time  on  appeal.  Avogadro  v.  Bull,  4 
E.  D.  Smith  (N.  T.)   384. 

88.  Ind. — Hamm  v.  Eomine,  98  Ind. 
77.  IT.  J. — Harrison  v.  Newkirk,  20  N. 
J.  L.  176.  N.  Y.— Lewis  v.  Babcoek,  18 
Johns.  443.  Vt. — Armstrong  v.  Colby, 
47  Vt.  359. 

But  compare  Md. — Northern  Cent.  E. 
Co.  v.  Mills,  61  Md.  355.  Mass. — Barnes 
v.  Hurd,  11  Mass.  59.  S..C. — Chapman 
v.  Hardy,  2  Brev.  170. 

A  declaration  in  trespass  by  the  hus- 
band and  wife  for  a  personal  injury  to 
the  wife  containing  .also  a  cause  of 
action  for  which  the  husband  alone 
might  sue,  as  the  loss  of  her  company 
and  assistance  in  consequence  of  the 
battery,  etc.,  held,  good  after  verdict 
though  it  would  be  bad  on  demurrer. 
Lewis  v.  Babcoek,  18  Johns.  (N.  Y.) 
443. 

"In  an  action  of  trespass  by  hus- 
band and  wife  for  seducing  the  daugh- 
ter of  the  wife  by  a  former  husband 
before  the  intermarriage  of  the  plain- 
tiffs, where  the  several  counts  of  the 
declaration  charge  the  trespass  to  have 
been  •  committed  before  the  intermar- 
riage, the  judgment  will  not  be  arrested 
nor  the  verdict  giving  entire  damages 
set  aside,  because  ,in  some  of  the 
courts,  damages  are  claimed  for  loss 
of  service  by  the  wife  dum  sola,  and  in 
the  last  for  loss  of  service  by  the  hus- 
band after  the  intermarriage"  although 
the  declaration  would  be  bad  on  de- 
murrer. Harrison  v.'  Newkirk,  20  N.  J. 
L.  176, 
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c.  Conclusion.  —  The,  declaration  in  a-  joint  tort  action  by  husband 
and  wife  should  conclude  to  the  damage  of  both  plaintiffs.89 

B.  Actions' Against  Husband  ok  "Wipe,  or  Both.  —  1.  Declara- 
tion or  Complaint.  —  a.  Contracts. — (I.)  Where  Coverture  Appears. 
In  an  action  against  a  married  woman  either  alone  or  when  joined 
with  others,  where  the  declaration  or  complaint  shows  the  coverture, 
the  cases  are  not  wholly  in  accord,  sometimes  even  in  the  same  juris- 
diction, as  to  the  necessity  of  the  plaintiff's  alleging  facts  showing  her 
capacity  to  make  the  contract  in  question.  The  difference  in  the  cases, 
however,  seems  to  be  largely  due  to  the  statutory  changes  in  a  married 
woman's  capacity.90 

"Where  a  married  woman's  incapacity  is  either  absolute  or  so  limited 
that  she  is  presumptively  incompetent,  the  plaintiff  is  required  to 
set  forth  facts  showing  her  power  to  bind  herself  by  the  contract 
relied  upon,91  either  by  reason  of  the  fact  that  the  obligation  was  in- 


89.  Coffis  v.  Bowen,  8  Bladkf.  £Ind.) 
262;  Throgmorton  v.  Da-vis,  3  Blackf, 
(Ind.)  383;  Smalley  17.  Anderson,  2  T. 
B.  Mon,   (Ky.)   56,  15  Am.  Dee.  121. 

90.  See  Strauss  v.  Glass,  108  Ala. 
546,  18  So.  526;  Vansyckel  v.  Woolver- 
ton,  56  N".  J.  L.  8,  27  Atl.  938;  Bank- 
son  17.  'Williams,  41  N.  J.  L.  35.  Com- 
pare Houston,  v.  Williamson,  81  Ala. 
482,  1  So.  193;  Morris  v.  Lindsley,  45 
NY  J.  L.  435. 

91.  Ala. — Houston  17.  Williamson,  81 
Ala.  482,  1  So.  193;  Durden  17.  Mc Wil- 
liams &  Smith,  31  Ala.  438;  Henry  v. 
Hickman,  22  Ala.  685.  Ark.— Barnhill 
v,  Polk,  89  Ark.  117, 115  S.  W.  937;  War- 
ner 17.  Hess,  66  Ark.  113,  49  S.  W.  489; 
Palmer  17.  Bankins,  30  Ark.  771;  Still- 
well  v.  Adams,  29  Ark.  346.  Conn. 
Gaylord  v.  Payne,  4  Conn.  190.  Fla. 
Crawford  17.  Feder,  34  Fla.  397,  16  So. 
287.  111.— Garland  17.  Peeney,  1  111. 
App.  108.  Ind. — Jouchert  17.  Johnson, 
108  Ind.  436,  9  N.  E.  413;  McLead  v. 
Aetna  Life  Ins.  Co.,  107  Ind.  394,  8  N. 
E.  230;  Cupp  17.  Campbell,  103  Ind.  213, 
2  N.  E.  565;  Vogel  v.  Leichner,  102  Ind. 
55,  1  N.  E.  554;  Crickmore  17.  Brecken- 
ridge,  51  Ind.  294.  But  see  Field  v. 
Noblett,  154  Ind.  357,  56  N.  E:  841; 
Dickey  v.  Kalfsbeck,  20  Ind.  App.  290, 
50  N.  E.  590,  67  Am.  St.  Eep.  261.  la. 
Bodemeyer  v.  Bodman,  5  Iowa  426. 
Md— Barr  v.  White,  22  Md.  259.  Miss. 
Travis  17.  Willis,  55  Miss.  557;  Dunbar 
ii.  Meyer,  Deutch  &  Co.,  43  Miss.  679. 
N.  H.— Wellcome  v.  Eiley,  52  N.  H.  139. 
N.  J. — Morris  v.  Lindsley,  45  N.  J.  L. 
435;  Lewis  v.  Perkins,  36  N.  J.  L.  133. 
N.  Y.— Johnston  *.  Taylor,  15  Abb.  Pr. 
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339.  N.  C— Baker  v.  G'arris,  108  N.  C. 
218,  13  S.  E.  2;  Dougherty  17,  Sprinkle, 
88  N.  C.  300.  N.  D.— See  Banner  Mere. 
Co.  17.  Hendricks,  24  N.  D.  16,  138  N.  W. 
993.  Ohio — Cook  v.  Spencer,  5  Ohio 
Dec.  (Beprint)  331.  Ore.— See  Smith 
».  Sherwin,  11  Ore.  269,  3  Pac.  686. 
Pa.— Fenn  v.  Early,  143  Pa.  264,  6  Atl. 
58;  Parke  v.  Kleeber  &  Bro.,  37  Pa.  251; 
Murray  v.  Keyes,  35  Pa.  384;  Grasser 
v.  Eckhart,  1  Binn.  575.  Tenn.— Bank 
of  Shelby  v.  "James,  95  Tenn.  8,  30  S. 
W.  1038.  Tex.— Laird  v.  Thomas,  22 
Tex.  276;  Brown  v.  Ector,  19  Tex.  346;  '. 
Caldwell  v.  Scott  Bros.  (Tex.  Civ.  App.), 
143  S.  W.  1192.    Vt.— Williams  v.  Brain- 

erd,  52  Vt.  392.    Va Hirth  v.  Hirth, 

98  Va.  121,  34  S.  E.  964.  Wash. 
Freundt  v.  Halm,  28  Wash.  117,  68  Pac. 
184. 

Where  the  wife  cannot  become  a 
surety,  a  complaint  in  an  action  on  a 
note  executed  by  husband  and  wife 
should  show  that  the  wife  signed  aa 
principal;  otherwise  it  will  be  subject 
to  demurrer.  Indianapolis  Brew.  Co.  17. 
Behnke,  41  Ind.  App.  288,  81  1ST.  E.  119. 
See  also  Security  Co.  v.  Arbuckle,  119 
Ind.  69,  21  N.  E.  469.  Compare  Field 
v.  Noblett,  154  Ind.  357,  56  N.  E.  841. 

Tne  petition  should  show  that  the 
defendant  executed  the  contract  in  the 
mode  prescribed  by  statute  for  the  exer 
cution  of  contracts  by  married  women. 
Cross  17.  Everts,  28  Tex.  523.  See  also 
Boy  17.  Bremond,  22  Tex.  626. 

Pacts  and  not  legal  conclusions  must 
be  stated.  McDonald  «.  Mobile  l>.  Ins. 
Co.,  56  Ala.  468. 

"The  fact  that  the  statute  increases 


SUSBAND  AND  WIFE 


775 


eurred  by  her  as  a  feme  sole  trader,92  or  that  such  contract  was  in 


her  power  to  contract  does  not  raise  a 
presumption,  in  the  absence  of  evidence 
to  the  contrary,  that  a  contract  made 
by  her  conies  within  the  exceptions. 
.  .  .  And  it  is  still  necessary  for  a 
plaintiff  suing  upon  a  contract  of  the 
wife  to  state  facts  sufficient  to  snow 
that  she  had  the  power  to  make  it,  in 
order  to  show  a  cause  of  action  against 
her."  HaTdin  v.  Jessie,  103  Ark.  246, 
146  S.  W.  499;  Warner  V.  Hess,  66  Ark. 
113,.  49  S.  "W.  489. 

Consent  of  Husband. — A  complaint 
alleging  that  the  goods,  wares,  and 
merchandise  were  sold  and  delivered  to 
the  wife  for  her  sole  use  and  benefit, 
and  on  credit  of  her  separate  estate 
and  property,  and  at  her  instance  and 
request,  and  at  the  instance  and  re- 
quest of  her  husband,  and  that  the  de- 
fendants jointly  and  severally  promised 
to  pay  for  the  same,  is  a  sufficient  al- 
legation of  the  consent  of  the  husband 
to  charge  her  separate  estate.  Pond  v. 
Carpenter,  12   Minn.   430. 

In  an  action  to  enforce  a  mechanic's 
lien  upon  a  married  woman's  property 
it  is  not  necessary  to  allege  that  the 
•  improvements  are  necessary  and  proper 
to  full  and  complete  enjoyment  of  the 
premises,  since  the  statute  gives  the 
married  woman  the  power  to  make  such 
contracts  of  this  nature  as  she  deems  fit 
and  proper.  Vail  v.  Meyer,  71  Ind.  159 
(overruling  Lindley  v.  Cross,  31  Ind. 
106,  99  Am.  Dec.  610);  Milligan  v. 
Phipps,  153  Pa.  208,  25  Atl.  1121. 

92.  CaL— Aiken  v.  Davis,  17  Cal. 
119.  Fla.— Crawford  v.  Tiedeman,  35 
Fla.  27,  16  So.  900;  Seedhouse  v.  Brow- 
.  ard,  34  Pla.  509,  16  So.  425.  N".  Y. 
Coster  v.  Isaacs,  16  Abb.  Pr.  328,  2 
Robt.  601;  Arnold  v.  Bernard,  8  Abb. 
Pr.  N.  S.  116. 

In  Coster  v.  Isaacs,  16  Abb.  Pr.  (ST. 
J-)  328,  it  was,  held  that  an  averment 
m  the  complaint,  that  the  defendant,  a 
married  woman  who  carried  on  a  sep- 
arate business,  represented  at  the  time 
of  making  the  contract  Jhat  it  was  for 
the  uses  of  such  business,  is  sufficient 
upon  demurrer.  If  the  contract  was 
not  in  fact  for  the  use  of  such  business, 
it  must  be  alleged  by  way  of  defense, 
wit  see  Hudson  v.  Huyler,  6  Abb.  Pr. 
».  S.  (N.  Y.)  288,  and  infra,  VII,  B, 
4  b. 

Plaintiff  brought  an  action  against  "a 
married  woman,  upon  a    contract    of 


leasey  and  recovered  a  judgment  against 
her.  The  declaration  described  the  de- 
fendant as  '  doing  business  as  a  feme 
sole,'  but  did  not  aver  that  she  was  'en- 
gaged in  trade  or  business  as  a  feme 
sole,'  when  the  contract  was  made,  or 
that  it  was  made  in  the  course  of  such 
trade  or  business,'  and  it  contained  no 
statement  of  facts  from  which  it  could 
be  inferred  that  such  was  the  case. 
There  was  nothing  in  the  judgment  to 
aid  the  declaration."  The  judgment 
was  void.  Magruder  v.  Buck,  56  Miss. 
314. 

A  declaration  alleging  that  the  plain- 
tiffs sue  defendant,  a  married  woman 
conducting  a  mercantile  business  as  a 
free  dealer  under  the  statute  of  Flor- 
ida, using  a  firm  name,  for  that  she 
accepted  a  draft  drawn  on  her  on  a 
date  prior  to  the  filing  of  the  declara- 
tion, does  not  aver  that  she  had  been 
made  a  free  dealer  under  the  statute,  or 
that  in  fact  that  she  was  a  free  dealer , 
thereunder  when  the  contract  of  ac- 
ceptance was  made  by  her,  and  such 
declaration  is  so  fatally  defective  as 
not  to  be  cured  by  verdict  or  judg- 
ment. Crawford  v.^Feder,  34  Pla.  397, 
16  So.  287. 

In  an  action  against  a  married 
woman  upon  a  note  executed  by  her  in 
which  the  plaintiff  relied  upon  a  judg- 
ment conferring  upon  defendant  the 
rights  and  powers  of  a  "feme  sole," 
the  petition  was  held  to  be  defective 
in  failing  to  allege  that  the  defendant 
was  a  resident  of  the  county,  the  cir- 
cuit court  of  which  rendered  the  judg- 
ment relied  upon,  but  the  omission  was 
cured  by  the  answer  of  the  defendant 
which  conceded  that  she  was  vested 
with  these  rights  and  powers.  Owsley 
v.  Best,  12  Ky.  L.  Rep.  190. 

Facts  Must  Be  Stated. — The  com- 
plaint should  aver  facts  requisite  to  es- 
tablish the  defendant's  liability  in  the 
character  of  a  sole  .  trader,  and  an  al- 
legation that  she  "was-  doing  business 
as  a  feme  sole  with  the  consent  of  her 
husband ' '  is  insufficient.  Aiken  v. 
Davis,  17  Cal.  119.  See  also  Fla.— Craw- 
ford v.  Tiedeman,  35  Fla.  27,  16  So. 
900.  Ky.— Hayden  v.  Bohlsen,  7  Ky. 
L.  Eep.  749.  N.  Y.— Arnold  v.  Ber- 
nard, 8  Abb.  Pr.   (N.  S.)   116. 

Compare  MeleheT  v.  Kuhland,  22  Cal. 
522. 
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reference  to  her  separate  property.93 

Where,  however,  the  court  takes  the  view  that  the  statutes  have  so 
enlarged  her .  capacity  as  to  make  incapacity  the  exception;  then 
capacity  being  presumed,  the  burden  is  upon  the  defendant  married 
woman  in  her  plea  or  answer  to  set  out  the  facts  showing  her  incapacity 
to  make  the  contract.94    And,  manifestly,  where  her  capacity  to  con- 


Averment  of  an  affirmative  adjudi- 
cation as  to  the  defendant's  status  as 
a  feme  sole  trader  held  sufficiently  def- 
inite. McCue'  v.  Sharp,  20  Ky.  L.  Rejj. 
216,  45  S.  W.  770. 

But  by  pleading  to  the  merits  she 
admits  her  liability  to  be  sued,  as  a 
feme  sole  trader.  Blythwood  v.  Ever- 
ingham,  3  Rich.  L.   (S.  C.)   285. 

9C.  la. — Musser  &  Co.  «.  Hobart,  14 
Iowa  248.  Ind. — Johnson  vi  Tutewiler, 
35  Ind.  353;,  Lindley  v.  Cross,  31  Ind. 
106,  99  Am.  Dee.  610.  Neb. — Union 
State  Bank  v.  McKelvie,  91  Neb.  728, 
136  N.  W.  1021.  .  N.  Y.— White  v.  Mc- 
Nett,  33  N.  Y.  371;  Arnold  v.  Ringold, 
16  How.  Pr.  158.  N*.  C— Dougherty  v. 
Sprinkle,  88  N.  C.  300.  Ohio.— Becroft 
v.  Dossman,  2  Cine.  Wkly.  L.  Bui.  110, 
7  Ohio  Dee.  (Reprint)  322.  S.  C. — Simon 
v.  Sabb,  56  S.  C.  38,  33  S.  E.  799. 
Term. — Bank  of  Shelby  v.  James,  95 
Tenn.  8,  30  S.  W.  1038.  Tex.— Trimble 
v.  Miller,  24  Tex.  214.  Va.— Duval  v. 
Chelf,  92  Va,  489,  23  S.  E.'  893. 

When  the  petition  in  an  action 
against  a  husband  and  wife  for  the 
valtfe  of  certain  personal  property,  al- 
leged that  it  was  for  the  use.  and  bene- 
fit and  at  the  special  instance  and  re- 
quest of  the  wife,  and  was  used  in  and 
about  her  premises,  it  was  held  that 
it  was  sufficiently  alleged  that  the  con- 
tract was  in  reference  to  her  separate 
property.  Musser  &  Co.  v.  Hobart,  14 
Iowa  248. 

In  an  action  against  a  married 
woman  to  recover  for  services  rend- 
ered in  respect  to  her  separate  prop- 
erty, it  is  not  necessary  to  set  forth 
in  detail  in  the  declaration  the  cir- 
cumstances which  make  her  liable  to 
be  sued  in  her.  own  name  alone.  Van 
Buren  v.  Swan,  4  Allen  (Mass.)  380: 

With  Intent  To  Bind  Her  Separate 
Estate. — Ind. — Shannon  v.  Bartholomew, 
53  Ind.  54.  N.  Y— White  v.  McNett,  33 
N.  Y.  371.  Ohio. — Roskoph  v.  Coates, 
4  Ohio  Dec.  (Reprint)  135.  Tenn. — Bank 
of  Shelby  v.  James,  95  Tenn.  8,  30  S. 
W.   1038. 
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See  infra,  XIV,  E,  1.  But  see  Henley 
v.  Wheatley,  68  Kan.  271,  74  Pac.  1125. 

If  a  married  woman  gives  her  writ- 
ten obligation  for  the  payment  of 
money,  it  will  be  presumed  that  she  in- 
tended thereby  to  charge  her  separate 
personal  estate;  and  therefore  if  her 
creditor  files  a  bill  in  equity  to  obtain 
payment  out  of  her  separate  personal 
estate  it  is  not  necessary  that  he  should 
aver  or  prove  her  intention  to  charge 
that  estate.  Ozley  v.  Ikelheimer,  26 
Ala.  332.  See  also  Duval  v.  Chelf  & 
Co.,  92  Va.  489,  23  S.  E.  893. 

94.  See  infra,  VTI,  B,  2,  b,  and 
Dickey  v.  Kalfsbeck,  20  Ind.  App.  290, 
50  N.  E.  590,  67  Am.  St.  Rep.  261. 

In  Hinkson  v.  Williams,  41  N.  J.  L. 
35,  which  was  an  action  on  the  common 
counts  against  "a  married  woman  and 
her  husband,  the  court,  after  _  noticing 
previous  cases  requiting  plaintiff  to  set 
forth  the  facts  showing  the  woman's 
capacity  to  make  the  contract  sued  on, 
says:  "These  decisions  are  founded 
on  the  general  incapacity  of  the  wife 
to  bind  herself  by  contract,  and  unless 
her  condition,  in  this  respect,  has  been 
essentially  changed  since  they  were 
made,  the  question  under  consideration 
is  not  now  open  to  discussion  in  this 
court.  In  point  of  fact,  however,  as 
the  law  stood  when  the'  cause  of  action 
in  this  case  arose,  the  wife's  capacity, 
to  bind  herself  by  contract  had1  been 
greatly  enlarged.  The  act  approved 
March  27th,  1874,  provides  as  follows: 
'That  any  "married  woman  shall,  after 
the  passing  of  this  act,  have  the  right 
to  bind  herself  by  contract,  in  the  same 
manner  and  to  the  same  extent,  as 
though  she  were  unmarried,  and  whicb 
contracts  shall  be  legal  and  obligatory, 
and  may  -  be  enforced,  at  law  or  _  in 
equity,  by  or  agiainst  such  married 
woman,  in  her  own  name,  apart  from 
her  husband;  provided  that  nothing 
herein  shall  enable  such  married  woman 
to  become  an  accommodation  endorser, 
guarantor,  or  surety;  nor  shall  she  be 
I  liable  on  any  promise  to  pay  the  debt, 
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tract  is  the  same  as' that  of  a  /.erne  sole,  no  averment  whatever  is  neces- 
sary to  show  her  capacity.95 


or  answer  for  the  default  or  liability 
of  any  other  person.'    Rev.,  p.  637,  See. 
5.  Without  doing  violence  to  the ,  very 
clear   and    emphatic  language    of.'  this 
section,  it  can  no  longer  be  held  that 
the  general   condition    of   the   wife   is 
one  of  incapacity  to  bind  herself   by 
contract.    Her  capacity,  which,  before 
the  act,  was  merely  exceptional  and  re- 
stricted within  very  narrow  limits,  is 
now -general  and  scarcely '  less  extensive 
than  that  of  the  husband  himself.    The 
reason,  therefore,  for  holding  that  an 
action  cannot  be  maintained  against  the 
wife  with  her  husband,  on  the  common 
counts,  has  ceased  to  exist."     This  de- 
cision was   followed    in    Vansyckel    v. 
Woolverton,  56  N.  J.  L.  8,  27  Atl.  938. 
In  Strauss  v.  Glass,  108  Ala.  546,  18 
So.  526,   the    court    after    commenting 
upon  the  statutory  changes  in  a  mar- 
lied  woman's  capacity  to  contract  and 
the  limits  upon  the  same,  says:     "We 
have  seen  she  must  sue  alone,  and  be 
sued  alone,   for    the    recovery    of   her 
property,   for   injury    done    to    it,    for 
rents  accruing  from   it,   and   upon   all 
contracts  entered   into   by   her.     With 
such  enlarged  contractual  rights,  priv- 
ileges and  liabilities  and  her  capacity 
to  sue  alone,  her  personal  liability  for 
her  contracts   and   torts   in    courts    of 
law  or  equity,  we   are   forced   to   the 
conclusion  that  her  personality,  separ- 
ate from  her  husband,  is  clearly,   def- 
initely established  and  secured.     Such, 
being  her  legal  status,  under  the  stat- 
ute, the  law  will  not  conclude  from  the 
fact  of  ^overture,  that  she  was  incap- 
able of  making   the    contract,    unless 
such   affirmatively    appears    from    the 
complaint  itself.    If  her  disability  ap- 
pears by   the    complaint,    a    demurrer 
would  he  directed  to   the   defect.     If 
the  complaint  presents   prima   facie   a 
cause  of  action  against  the  defendant — 
and  we  hold  since  the  adoption  of  the 
statute  prima  facie  a   married  woman 
is  bound  by  her  contracts— a  plea   of 
•overture  without  additional  averments, 
a°es  not  answer   the    complaint.     We 
see  no  sound  reason  for  holding  that 
«»  Plea  of  coverture  should  imply  all 
™t  such  a  plea  implied   at   common 
*;  8mce  the  reason  why  it  was  given 

8th,*effeCt    eannot    arise     under     our 
statute.    On  the  contrary  every  prin- 


ciple requires  that  a  married  woman 
should  now  be  governed  by  the  general 
rules  of  pleading,  applicable  to  other 
persons."  ,See  Milligah  v.  Phipps,  153 
Pa.   208,  25  Atl.   1121. 

In  Hudson  v.  Huyler,  6  Abb.  Pr.- 
N.  S.  (N.  Y.)  288,  it  was  held  that  in 
an  action  on  a  business  contract  made 
by  a>  married  woman,  it  is  not  neces- 
sary for  the  plaintiff  to  aver  that  she 
contracted  on  her  own  account  with 
reference  to  her  business,  or  that  it  re- 
lates to  her  separate  estate,  the  court 
saying:  "When  therefore,  she  is,  Sued 
upon  a  business  transaction,  the  pre- 
sumption is  that  she  contracted  on  her 
own  account  with  reference  to  her  own 
business,  and  if  such  be  not  the  fact 
she  must  make  it  apparent,  if  she  de- 
sires to  avoid  liability.  Having  the 
right  to  make  a  contract,  when  one  is 
made  by  her,  the  presumption  must  be 
in  favor  of  its  legality,  and  her  conse- 
quent obligation  according  to  its 
terms. ' ' 

Suretyship  of  Wife. — In  .an  action 
upon  a  note  executed  by  the  wife  alone, 
and  secured  by  a  mortgage  upon  her 
separate  real  estate,  there  is  no  pre- 
sumption that  she  is  a  surety  and  the 
burden  is  on  her  to  allege  and  prove 
that  she  executed  the  note  and  mort- 
gage. Field  v.  Noblett,  154  Ind.  357, 
56  1ST.  E.  841,  distinguishing  previous 
cases  holding  that  if  the  note  and  mort- 
gage are  executed  by  the  husband  and 
wife  upon  her  separate  estate,  the  com- 
plaint must  show  that  she  was  princi- 
pal and  not  surety.  See  Crisman  v. 
Leonard,  126  Ind.  202,  25  N.  E.  1101. 
But  see  MeLead  v.  Aetna  Life  Ins.  Co., 
107  Ind.  394,  8  N.  B.  230. 

Breach  of  Warranty. — Where  mar- 
ried women  are  made  liable  upon  their 
covenants  of  warranty  in(  conveyances 
of  their  separate  real  estate,  it  is  not 
;  necessary  in  a  complaint  to  enforce 
such  liability  to  plead  the  statute,  or 
,  allege  that  the  land  conveyed  was  her 
separate  property.  Dickey  v.  Kalfs- 
beek,  20  Ind.  App.  290, '50  N.  E.  590, 
67  Am.  St.  Rep.  261. 

95.  City  Nat.  Bank  v.  Holden,  9 
Ohio  Dec.  (Reprint)  546;  Young  v. 
Hart,  101  Va.  480,  44  S.  E.  703. 

Wnere  the  wife  may  sue  or  be  sued 
as  a  feme  sole  and  has  full  capacity  to 
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,(II.J  Where  Coverture  Does  Not  Appear.  —  Where  the  declaration  or 
complaint  does  not  disclose  the  fact  of  coverture  it  is  unnecessary  for 
the  plaintiff  to  allege  any  facts  with  respect  to  the  defendant's 
capacity.96  And  under  statutes  permitting  a  married  woman  to  be 
sued  as  a  feme  sole  it  is  not  necessary  for  the  plaintiff  to  allege' the 
defendant's  coverture,97  this  defense  and  the  facts  in  rebuttal  of  it 
being  matter  for  subsequent  pleadings  or  evidence.98 

(III.)  Existence  and  Description  of  Separate  Estate.  — In  those  jurisdic- 
tions where  the  facts  showing  the  married  woman's  capacity  must 
be  set  out,  if  her  liability  is  dependent  upon  her  having  separate  estate 
its  existence  must  be  alleged,99  and  where  judgment  cannot  go  against 


contract  with  anybody  but  her  husband, 
they  may  be  sued  on  the  common  counts, 
on  their  joint  contract.  Eeed  v.  New- 
comb,  59  Vt.  630,  10  Atl.  593.. 

96.  Ind. — Jouehert  v.  Johnson,  108 
Ind.  436,  9  N.  E.  413;  Vail  v.  Meyer,  71 
Ind.  159.  la.— McCormick  &  Bro.  v. 
Holbrook,  22  Iowa  487,  92  Am.  Dec.  400. 
Mass. — Blake  v.  Sawin,  10  Allen  340; 
Van  Buren  v.  Swan,  4  Allen  380.  N".  Y. 
Smith  v.  Dunning,  61  N\  Y.  249;,  Freak- 
ing v.  Eolland,  53  N.  T.  422;  Hier  v. 
Staples,  51  N.  Y.  136;  Sigel  v.  Johns, 
58  Barb.  620;  Hansee  v.  Fiero,  56  Hun 
463,  10  N.  Y.  Supp.  494.  But  see 
Broome  v.  Taylor,  76  N.  Y.  564.  Pa. 
See  Milligan  v.  Phipps,  153  Pa.  208,  25 
Atl.  1121.  S.  C— Brice  v.  Miller,  35 
S.  C.  537,  15  S.  E.  272. 

"If,  as  a  matter  of  fact,  the  defend- 
ant is  a  married  woman,  and  sees  fit  to 
set  up,  as  a  defense  to  the  action,  her 
disability  as  such,  then  the  burden  of 
proof  is  thrown  upon  the  plaintiff  to 
rebut  such  defence  by  showing  that  the 
contract  was  of  such  a  character  as 
she  was  competent  to  make,  notwith- 
standing her  general  disability  arising 
from  coveture.  But  until  such  defence 
is  set  up,  and  the  fact  of  coverture  upon 
which  it  rests  has  been  established,  the 
plaintiff  is  under  no  obligation  either 
to  allege  or  prove  such  facts  as  would 
be  necessary  to  meet  and  overcome  sueh 
defence."  Brice  v.  Miller,  35  S.  C. 
537,   15  S.  E.  272. 

97.  TJ.  S.— Barrell  v.  Tilton,  119  TJ. 
S.  637,  7  Sup.  Ct.  332,  30  L.  ed.  511. 
Ky.— Phillips  v.  Phillips,  7  B.  Mon; 
268.  Mass.— Van  Buren  v.  Swan,  4 
Allen  380.  N.  Y. — Smith  v.  Dunning, 
61  N.  Y.  249;  Frecking  v.  Eolland,  53 
N.  Y.  422;  Hier  v.  Staples,  51  N.  Y. 
136.  Ohio.^City  Nat.  Bank  v.  Holden, 
14  Cine.  Wkly.  L.  Bui.  399,  9  Ohio  Dec. 
(Eeprint)   546. 
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98.  See  infra,  V,  B,  2,  b. 

99.  See  supra,  V,  B,  1,  a,  (I); 
infra,  V,  B,  1,  b;  XIV,  E,  2.  Kurtz 
v.  Murray,  7  Ohio  Dee.  (Eeprint)  330. 
Compare  Banner  Merc.  Co.  v.  Hendricks, 
24  N.  D.  16,  138  N.  W.  993. 

Averment  as  to  When  Separate  Prop- 
erty Existed.— The  fact  that  the  de- 
fendant held  separate  property  at  the 
time  of  the  execution  of  the  contract 
sued  on  should  be  alleged.  Ala. — Ba- 
visies  v.  Stoddart  &  Co.,  32  Ala.  599. 
Ind.-T-Thomas  v.  Passage,  54  Ind.  106. 
Mo.— Kern  v.  Pfaff,  44  Mo.  App.  29; 
Gabriel  v.  Mullen,  30  Mo.  App.  464. 

In  Duncan  v.  Robertson,  58  Miss. 
390,  the  court  said:  "The  absence  from 
the  declaration  om  a  contract  made  by 
a  married  woman,  as  such,  of  an  al- 
legation that  she  'had  separate  prop- 
erty at  the  commencement  of  the 
action,  does  not  render  void  a  judgment 
against  her  in  such  action.  A  declara- 
tion which  shows  a  valid  contract  is 
sufficient,  without  showing  the  existence 
of  a  state  of  things  which  may  be 
necessary  to  enable  the  plaintiff  to  ob» 
tain  satisfaction  of  sueh  contract."  ' 
But  see  "Wilcox  v.  Zimmerman,  4  Ohio 
Dec.  (Eeprint)  75,  holding  that  the 
complaint  should  allege  the  existence 
of  'separate  property  at  the  time  of 
the  institution  of  'the  action  rather 
than  at.  the  time  of  the  execution  of 
the  contract  or  obligation  upen  which 
the  suit  is  brought. 

In  Eavisies  v.  Stoddart,  32  Ala.  599, 
it  is  held  that  the  averment  should 
show  that  separate  property  was  held 
by  the  defendant  at  both  dates. 

An  allegation  that  she  with  others 
was,  at  the  time  of  the  contract,  seised 
of  an  estate  in  simple,  is  sufficient 
Eamash  v.  Scheuer,  81  Wis.  269,  51 
N.  W.  330. 
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lier  except  to  the  extent  of  her  separate  estate,  it  must  be  particularly 
described.1 

(IV.)  Suit  on  Ante-Nuptial  Contract.  —  "Where  the  suit  is  brought  on 
a  debt  contracted  before  coverture  the  complaint  should  show  such 
fact  and  not  allege  the  contract  to  have  been  made  by  both  husband 


Facts  Showing  Separate  Estate  Not 
Alleged. — In  an  action  to  subject  the 
separate  estate  of  a  married  woman  the 
allegation  in  the  petition  that  the 
property  sought  to  be  subjected  "is 
her  separate  estate, ' '  is  sufficient,  with- 
out alleging  the  facts  showing  it  to 
be  her  separate  estate.  Hughs  v.  Nash, 
6  Ky.  L.  Eep.  669. 

1.  See  the  following  -cases:  Ala. 
Houston  V.  Williamson,  81  Ala.  482,  1 
So.  193;  Bolman  v.  Overall,  80  Ala. 
451,  2  So.  624,  60  Am.  Eep.  10T;  Starke 
v.  Malone  &  Foote,  51  Ala.  169;  Eavi- 
sies  v.  Stoddart  &  Co.,  32'  Ala.  599; 
"©lnningham  v.  Fontaine,  25  Ala.  644; 
Henry  v.  Hickman,  22  Ala.  685.  Ark. 
Palmer  v.  Bankins,  30  Ark.  771.  D.  C. 
Offutt  &  Bros.  v.  Dangler,  5  Mackey 
313;  Foertseh  v.  Grermuiller,  9  App.  Cas. 
351.  .Fla.— Crawford  v.  Gamble,  22  Fla. 
487.  Did. — Thomas  v.  Passage,  54  Ind. 
106.  La. — Surls  v.  Hienn,  20  La.  Ann. 
329;  Eobson  &  Allen  v.  Shelton,  14 
La.  Ann.  712;  Dubose  v.  Hall,  7  La. 
Ann.  568.  N.  O.— Witz  v.  Gray,  116 
N.  C.  48,  20  S.  E.  1019;  Ulman  v. 
Hace,  115  N.  C.  24,  20  S.  E.  166;  Jones 
t).  Oraigmiles,  114  N.  C.  613,  19  S.  E. 
'  638;  Dougherty  v.  Sprinkle,  88  N.  C. 
300.  Ohio. — Kurtz  v.  Murray,  7  Ohio 
Dee.  (Eeprint)  330;  Buning  v.  Bertel- 
ing,  7  Ohio  Dec.  129;  Wilcox  v.  Zim- 
merman, 4  Ohio  Dec.  (Eeprint)  150. 
Tenn.— Bank  of  Shelby  v.  James,  95 
Tenn.  8,  30  S.  W.  1038.  Tex.— Haynes 
c.  Stovall,  23  Tex.  625.  Eng.— Tetley 
v.  Griffith,  57  L.  T.  N.  S.  673. 

See  also  infra,  VTIL,  B;  and  XIV, 
E,  2. 

In  Sexton  v.  Fleet,  45  How.  Pr.  (N. 
Y.)  106,  which  was  a  suit  in  equity  to 
reach  the  wife's  separate  estate,  Daly, 
J.,  delivering  the  opinion,  said:  "Wher- 
ever this  equitable  relief  has  been 
■  granted  to  a  creditor,  he  has  set  forth 
in  his  bill  or  complaint,  the  particular 
Property  oiit  of  which  he  has  asked 
Jo  have  the  debt  satisfied  (Vander- 
Myden  v.  Mallary,  3  Barb.  C.  E.  9; 
North  Am.  Coal  Co.  v.  Dyett,  20  Wend. 
»™,  and  in  all  the  eases  collected  in 
the  American  and    English    notes    to 


Hulme  v.  Tenant,  1  White's  Leading 
Equity  Cases;  Law  Library,  vol.  66, 
p.  394;  Maequean  on  Husband-  and 
Wife,  294;  1  Danl's  Chan.  Practice, 
205),  and  when  bills  have  been  filed 
to  enforce  a  charge  upon  a  wife's 
property  merely  averring  that  she  has 
a  separate  estate,  without  stating  its 
character,  nature  or  kind,  they  have 
been  -dismissed." 

In  Barrie  v.  Carolan,  111  Fed.  134, 
the  court  said:  "It  is  therefore  incum- 
bent upon  a  plaintiff,  in  bringing  an 
action  to  recover  upon  the  debt  of  a 
married  woman,  to  specify  not  only 
tie  manner  in  which  the  debt  was  in- 
curred, but  the  estate  chargeable  with 
the  debt,  where  there  is  a  possibility 
of  the  debt  being  collectible  against 
either  estate.  If  it  is  intended  to  hold 
the  community  property  liable,  the 
wife  should  not  be  joined  with  the  hus- 
band as  a  defendant.  Spreckels  v. 
Spreckels,  116  Cal.  339,  48  Pac.  228,  36 
L.  E.  A.  497.  If  it  is  sought  to  charge 
the  wife  upon  her  separate  estate,  spe- 
cial averment  should  be  made  in  the 
complaint  to  that  effect,  that  the  con- 
tract was  made  by  her  individually, 
and  inured  to  the  benefit  of  the  wife's 
separate  estate." 

Sufficiency  of  Description. — The  de- 
scription of  her  personal  property 
charged  as  ' '  mules  and  horses  and  farm- 
ing implements,  all  of  which  she  uses 
in  the  cultivation  of  her  said  land  for 
the"  use  of  herself  and  the  supporj;  of 
her  said  family,"  is  not  too  indefinite. 
Bazemore  v.  Mountain,  126  N,  C.  313, 
35  S.  E.  542. 

A  .  bill  to  foreclose  a  mortgage  of 
lands  by  a  married  woman,  is  demur- 
rable, unless  it  sets  forth  the  substance 
at  least  of  the  deed  or  other  instrument 
under  which  the  estate  is  held,  that 
the  court  may  determine  the  nature  of 
the  estate  and  her  power  over  it. 
Sprague  v.  Shields,  61  Ala.  428. 

The  chain  of  title  by  which  she  be- 
came the  owner  need  not  be  alleged, 
and  a  variance  in  the  proof,  from  such 
an  allegation  is  not  material.  Foertseh 
v.  Germuiller,  9  App.  Cas.  (D.  C.)  351. 
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and  wife,2  and  it  has  been  held  to  be  unnecessary  to  include  any  aver- 
ments as  to  the  existence  of  a  separate  estate.3 

(V.)   Joinder  of  Causes  of  Action. —  As  a  general    rule    the    plaintiff 
will  not  be  permitted  in  his  pleadings  to  join  a  cause  of  action  against  - 
both  husband  and  wife  with  a  cause  against  the  husband  alone.4 

b.  Necessaries.  —  In  an  action  against  the  husband  for  necessaries 
furnished  the  wife,  the  complaint  or  declaration  must  set  forth  the 
facts  which  show  the  liability  of  the  husband.5    It  has  been  held,  how- 


2.  Martin  v.  Renier,  11  W.  N.  C. 
(Pa.)   370. 

3.  In  an  action  against  a  married 
woman  upon  a  contract  made  while  a 
feme  sole,  the  complaint  need  not  set 
out  any  separate  property  held  by  her! 
Bostie  v.  Love,  16  Cal.  69. 

Where,  during  the  building  of  a  house 
for  a  feme  sole,  she  married,  and  the 
work  was  afterwards  completed,  it  was 
held  that  a  complaint  to  enforce  the 
lien  of  the  mechanic  need  not  allege 
,  that  the  real  estate  was  the  separate, 
property  of  the  wife.  Caldwell  v.  As- 
bury,  29  Ind.  451. 

Common  counts  sufficient  in  action 
against  husband  and  wife.  Holmes  v. 
Reynolds,  55  Vt.  39. 

4.  Ala. — May  v.  Smith,  Edwards  & 
MeKeithen,  48  Ala.  483.  Ind.— Tobin 
v.  Connery,  13  Ind.  65.  N.  Y.— Ed- 
wards v.  Davis,  16  Johns.  281.  Eng. 
May  v.  House,  2  Chitty  697,  18  E.  0. 
L.  854. 

But  a  cause  of  action  against  a  hus- 
band entitling  the  plaintiff  to  a  re- 
covery of  money  from  him  cannot  be- 
joined  with  a  claim  to  charge  the  sep- 
arate estate  of  the  wife  with  the  pay- 
ment of  the  amount  sought  to  be  re- 
covered. Palen  v.  Lent,  5  Bosw.  (N.  Y.) 
713. 

Joinder  of  General  and  Special 
Counts. — A  declaration  is  not  defective 
1  in  joining  a  general  count  ■  against  a 
husband  and  wife  with  a  special  count 
against  them  on  the  ante-nuptial  debt 
of  the  wife  where  both  counts  set  out 
a  joint  indebtedness.  MeMahon  v, 
Perkins,  22  R.  I.  116,  46  Atl.  405. 

5.  Cal. — Hoey  v.  Hechtman,  2  Cal, 
App.  120,  83  Pac.  85.  Conn.— Fitz- 
mauriee  v.  Buck,  77  Conn.  390,  59  Atl 
415.  Pa.— Donahue  v.  Tobin,  11  Pa.  Co. 
Ct.  496.  Wis.— Eder  v.  Grifka,  149 
Wis.  606,  136  N.  W.  154;  Brown  v.  Wor- 
den,  39  Wis.  432. 

An  allegation  that  the  amounts  due 
are   for   services   as   a   physician   and 
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surgeon  sufficiently  alleges  that  the 
contract  was  one  for  necessaries.  Evans 
v.  Noonan,  20  Cal.  App.  288,  128  Pac 
794. 

To  hold  a  husband  liable  for  money 
advanced  tq  or  for  the  wife,  one  should 
either  aver  it  to  have  been  advanced 
to  the  husband,  or  at  his  request  or 
with  his  consent,  or  that  he  subsequent- 
ly acquiesced,  or  that  she  was  her  hus- 
band's agent;  or  he  should  allege  such 
facts  as  show  an  implied  agency.  Schull- 
hofer  v.  Metzger,  6  Bosw.  (N.  Y.)  576. 

A  complaint  alleging  in  substance 
that  plaintiff  sold  and  delivered  to 
defendant'  at  his  request  certain  mer- 
chandise, to-wit,  dry  goods,  being  of 
the  value  of  $335.85,  which  sum  de\ 
fendant  promised  to  pay  therefor  to 
plaintiff;  that  no  part  of  said  sum  has 
been  paid,  was  held  sufficient  in  Hatch 
v.  Leonard,  165  N.  Y.  435,  59  N.  E. 
270,  although  it  further  alleged  that 
the  request  and  promise  were  made  by 
defendant's  wife  as  his  agent.  Proof 
of  an  express  agency  was  unnecessary. 

An  allegation  that  a  husband  and 
father  failed  to  supply  his  wife  and 
daughter  with  necessaries,  and  that 
they  were  furnished  by  the  plaintiff 
at  the  request  of  the  wife  and  mother, 
sets  forth  a  cause  of  action  under  a 
statute  making  the  husband  liable  for 
necessaries.  Humphreys  v.  Bush,  118 
Ga.  628,  45  S.  E.  911. 

A  bill  of  particulars  may  be  de- 
manded. Oatman  v.  Watrous,  99  App. 
Div.  254,  90  N.  Y.  Supp.  940. 

Consent. — A  complaint  alleging  that 
defendant's  wife  represented  to  the 
plaintiffs  that  her  husband  had  a  good 
position  and  asked  for  credit  on  that 
basis,  and  upon  such  representation 
plaintiff  delivered  to  defendant's  wife 
goods  for  the  use  of  the  family,  which 
were  sold  on  the  account  of  tie  hus- 
band, and  sojd  and  delivered  with  his 
assent,  sufficiently  shows,  as  against 
demurrer,   that  the    delivery    of    tha 
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ever,  that  a  declaration  in  the  form  of  the  common  counts  is  sufficient.8 
Statutes,  however,  in  some  states  make  the  wife 's  -statutory  separate 
estate  liable  for  necessaries,  and  in  such  case  not  only  must  the  com- 
plaint show  that  the  articles  furnished  were  necessaries7  and  were 
contracted  for  the  support  of  the  parties  designated  by  the  statute,8 
but  it  must  show  the  existence  of  a  separate  estate  both  at  the  time 
of  the  making  of  the  contract  and  the  commencement  of  the  suit,9 


goods  to  his  family  was  authorized  by 
the  husband  and  that  they  were  de- 
livered at  his  request.  Ponder  v.  Mor- 
ris &  Brothers,  152  Ala.  531,  44  So. 
651. 

Agency  of  Wife  for  Husband. — In  an 
action  against  the  husband  for  articles 
purchased  by  his  wife  upon  his  credit 
and  in  his  name,  if  the  petition  alleges 
such  a  purchase  of  articles  necessary 
and  in  keeping  with  her  station  in 
life,  no  fur-ther  averment  of  agency  is 
needed.  Cooper  v.  Haseltine,  50  Ind. 
App.  400,  98  N.  E.  437.  See  Baker  v. 
Oughton,  130  Iowa  35,  106  N.  W.  272. 

Failure  of  Husband  To  Support. — A 
complaint  alleging  that  on  a  given  date 
the  defendant  was  indebted  to  plain- 
tiff for  goods,  wares  and  merchandise 
sold  and  delivered  to  the  defendant's 
wife  at  her  special  instance  and  re- 
quest and  the  same  were  necessaries 
of  life  and  necessary  to  her  support  and 
maintenance  is  insufficient  in  that  it 
fails  to  show  that  the  husband  had 
failed  to  make  adequate  provision  for 
her  support.  Hoey  v.  Hechtman,  2  Oal 
App.  120,  83  Pac.  85.  See  also  Nissen 
«.  Bendixsen,  69  Cal.  521,  11  Pac.  29; 
Eder  v.  Grifka,  149  Wis.  606,  136  N.  W. 
154.  But  see  contra,  Cooper  v.  Hasel- 
tine, 50  Ind.  App.  400,  98   N.  E.  437. 

Where  the  complaint  shows  that 
credit  was  given  the  wife  alone,  an 
averment  that  the  husband  is  justly  in- 
debted, for  the  price  of.  the  goods  does 
not  sufficiently  allege  facts  showing  the 
husband's  liability.  Ellenbogen  v.  Slo- 
*nm,  66  Misc.  611.  ,121  N.  Y.  Supp. 
1110.      ,  '  Fr 

6.  Brinckerhoff  v.  Briggs,  92  111. 
App.  537.  Compare  Hatch  v.  Leonard, 
165  N.  T,  435,  59  N.  E.  270. 

7.  Fell  v.  Brown,  115  Pa.  218,  8  Atl. 
<0;  Berger  v.  Clark,  79  Pa.  340;  Mc- 
Faddin  v.  Crumpler,  20  Tex.  374. 

For  proceedings  against  tie  wife's 
separate  estate,  see  infra,  XIV. 

it  is  not  sufficient  to  allege  an  in- 
debtedness for   "articles    of    comfort 


and  supply  of  the  household,  suitable 
to  the  degree  and  condition  of  /life 
of  the  family."  The  complaint  must 
aver  that  the  articles  were  such  as  the 
husband  would  be  liable  for  at  com- 
mon law,  or  set  forth  facts  from 
which  the  inference  could  be  drawn. 
Punch  &  Duggan  v.  Walke,  34  Ala. 
494. 

If  a  feme  covert  having  a  separate 
estate  by  an  ante-nuptial  settlement, 
after  her  marriage  enters  into  a  bond 
jointly  with  her  husband  for  the  pay- 
ment of  her  own  debt,  the  petition  in  a 
proceeding  to  subject  her  separate  prop- 
erty to  the  payment  of  such  bond  need 
not  state  that  the  note  was  given  for 
"family  supplies  or  maintenance." 
Brame  v.  McGee,  46  Ala.  170. 

8.  Under  a  statute  which  exempts 
the  separate  property  of  a  married 
woman  from  liability  for  debts  of  her 
husband,  except  ,such  as  may  have 
been  contracted  for  support,  of  "her- 
self and  her  children,"  it  is  not  suffi- 
cient to  allege  in  the  complaint  in  an 
action  to  charge  her  estate,  that  the 
debt  was  contracted  for  the  support 
of  herself  and  *  her  family.  Valen- 
tine v.  Lloyd,  4  Abb.  Pr.  N.  S.  (N„  T.) 
371;  McFaddin  v.  Crumpler,  20  Tex. 
374. 

A  complaint  following  the  language 
of  the  Texas  statute  and  alleging  that 
the  contract  sued  on  was  for  the  proper 
and  necessary  care  of  "her  children," 
is  sufficient  without  alleging  that  the 
children  were  minors.  Hawkes  v.  Rob- 
ertson  (Tex.  Civ.  App.),  40  S.  W.  548. 

9.  Pippin  v.  Jones  &  Co.,  52  Ala.  161 ; 
Bavisies  v.  Stoddart  &  Co.,  32  Ala.  599; 
Durden  v.  McWilliams  &  Smith,  31 
Ala.  438;  Cunningham  v.  Fontaine,  25 
Ala.  644;  Henry  v.  Hickman,  22  Ala. 
685. 

It  is  not  necessary  to  aver  that  the 
goods  were  sold  to'  the  defendant  on 
her  credit  rather  than  upon  the  credit 
of  her  husband.  Bell-Cogsr'>hall  Co.  v. 
Beadle,   10   Ky.  L.   Rep.   4C5;    Fenster- 
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and  if  the  statute  further  provides  her  separate  estate  shall  only  be 
liable  where  she  has  contracted  for  such  necessaries,  this  fact  must 
also  appear  from  the  complaint.10 

Other  statutes  make  both  the  husband  and  wife  jointly  liable  for 
necessaries  furnished  the  family,  and  the  complaint  in  such  case  against 
the  wife  where  the  husband  ordered  such  goods  must  show  the  liability 
is.  founded  on  the  statute,11  by  showing  that  the  goods  were  purchased 
for  family  use,12  but  it  need  not  point  out  the  particular  statute  under 
which  it  is  sought  to  hold  her  liable  where  facts  bringing  her  within 
the  statute  are  alleged.13  It  is  not  necessary  to  allege  under  the  latter 
statutes  that  the  wife  had  a  separate  estate,14  or  state  that  the  goods 
were  actually  consumed  by  the  family.15 

c.  Torts.  —  In  actions  to  recover  damages  for  torts  alleged  to  have 
been  committed  by  the  wife,  the  complaint  or  declaration  should  aver 
whether  the  tort  was  committed  by  the  wife  alone  or  in  the  presence 
of  and  at  the  instigation  of  the  husband.16  Where  they  are  sued  as 
joint  tortfeasors  it  has  been  held  unnecessary  to  allege  their  marital 
relation.17 

d.  Amendments  may  be  made  in  conformity  with  the  general  rules 
governing  this  subject.18 


macher  v.  Xander,  116  Pa.  41,  10  Atl. 
128. 

Sufficiency  of  Pleading  in  Original 
Action  Against  Husband. — To  sustain  a 
summary  proceeding,  by  notice  and 
motion,  against  the  wife's  statutory 
separate  estate,  afte.r  a  judgment  has 
been  obtained  against  the  husband 
alone,  and  an  execution  thereon  been 
returned  "no  property  found,"  it  is 
not  necessary  that,  in  the  suit  against 
the  husband,  the  demand  should  have 
been  described  as  one.. for  which  the 
wife's  separate  estate  is  liable.  Mc- 
Millan v.  Hurt,  35  Ala.  665. 

The  items  for  which  the  estate  is 
Bought  to  be  charged  need  not  be 
specified.     Sharp  v.  Burns,  35  Ala.  653. 

10.  Pell  v.  Brown,  115 ,  Pa.  218,  8 
Atl.  70;  Berger  v.  Clark,  79  Pa.  340; 
Smith  V.  Trenwick,  12  W.  N.  C.  (Pa.) 
369. 

Neither  the  insolvency  of  the  hus- 
band, nor  the  fact  that  there  was  no 
community  property,  need  be  alleged 
Hawkes  v.  Robertson  (Tex.  Civ.  App.), 
40  S.  W.  548. 

lL  Smith  v.  Sherwin,  11  Ore.  269, 
3  Pac.  686,  wherein  goods,  wares  and 
merchandise  were  alleged  to  have  been 
delivered  at  her  special  instance  and 
request,  but  it  was  not  shown  the 
goods  were  necessaries. 

Form. — See  Banner  Merc.  Co.  v.  Hen- 
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drieks,   24  N.  D.   16,   138   N.  W.  993. 

12.  Smith  v.  Sherwin,  11  Ore.  269, 
3  Pac.   686. 

Where  it  is  alleged  that  necessaries 
were  furnished  defendants,  husband  and 
wife,  it  need  not  be  expressly  alleged 
that  such  necessaries  were  "for  them- 
selves and  family."  Banner  Merc.  Co. 
v.  Hendricks,  24  N.  D.  16,  138  N.  W. 
993. 

13.  Banner  Merc.  Co.  v.  Hendricks, 
24  N.  D.  16,  138  N.  W.  993. 

14.  Banner  Merc.  Co.  v.  Hendricks, 
24  N.  D.16,  138  N.  W.  993. 

15.  Banner  Mere.  Co.  v.  Hendricks, 
24  N.  D.  16,  138  N.  W.  993. 

,  16.  Ky.— Estill  v.  Port,  2  Dana  237. 
Mass. — Tobey  v.  Smith,  15  Gray  535. 
Ohio.— Clark  v.  Bayer,  32  Ohio  St.  299, 
30  Am.  Rep.  593.  S.  C— MeKeowen 
v.  Johnson,  1  MeCord  L.  578,  10  Am. 
Dee.  698.  Vt.—  Story  v.  Downey,  62  Vt. 
243,   20  Atl.  321. 

Complaint  need  not  specifically  state 
'that  act  was  done  at  husband's  insti- 
gation. Hosminsky  v.  Goldberg,  44  Ark. 
401. 

17.  Waters  v.  Dumas,  75  Cal.  563. 
17  Pac.  685.  ■      ... 

18.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action;"  "Parties."  . 

In  assumpsit  against  husband  ana 
wife  for  the  debt  of  the  latter,  it  is 
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2.  Kea,  Answer  and  Demurrer — a.  Generally.  —  Although  at 
common  law  and  later  under  the  rules  of  procedure  in  some  jurisdic- 
tions the  husband  and  wife  should  plead  jointly  or  the  husband  plead 
for  both,19  the  general  rule  now  is  that  where  their  interests  are 
Separate  the  husband  and  wife  may  answer20  or  demur21  separately. 

A  married  woman  may  deny  any  intent  to  bind  her  separate  estate 


within  the  discretionary  power  of  the 
county  court  to  allow  on  the  trial  an 
amendment  of  the  declaration  to  allege 
that  the  debt  accrued  before  coverture. 
Montgomery  v.  Maynard,  33  Vt.  450. 

But  after  verdict,  an  action  against 
the  husband  and  wife  which  seeks 
relief  against  the  wife  alone,  cannot  be 
amended  to  '  claim  relief  against  the 
hushand.  Bradley  v.  Shafer,  65  Hun 
622,  20  N.  Y.  Supp.  312.  Nor  can  an 
action  against  them  as  joint  debtors 
be  amended  after  a  verdict  against  the 
wife,  by  alleging  coverture.  Porter  v. 
Mount,  45  Barb.  (N.  Y.)  422. 

19.  See  the  following  eases:  Ind. 
Comley  v.   Hendrieks,    8    Blackf.    189; 

Templeton  v.  .Clary,  1  Blackf.  288.  Minn. 

Wolf  v.  Banning  &  Bucknell,  3   Minn. 

202.    N.  J.— Pidcoek  v.  Mellick,  7  Atl. 

880;  Collard  v.  Smith,  13  N".  J.  Eq.  43. 

N.  Y.— Hartley  v.  James,  18  Abb.  Pr. 

299;  Eckerson  v.  Vollmer,  11  How.  Pr. 

42;  Leavitt  v.   Cruger^  1    Paige'  421} 

Ferine   v.   Swaine,    1    Johns.    Ch.    24. 

%  C— Vick  &  Mebane  v.  Pope,  81  N.  C. 

22.   S.  C.— Vann  v.  Frederick,  2  Bailey 

303. 

See  8  Standard  Pkoc.  477. 

In  a  suit  against  a  husband  and 
Wife  to  enforce  a  mortgage,  the  defense 
of  usury  set  up  by  the  husband  inures 
to  their  benefit  where  she  fails  to  an- 
swer. Lowe  v.  Walker,  77  Ark.  103.  91 
S.  W.  22. 

Appearance  by  Married  Woman.— See 
2  Standard  Proc.  517,  and  the  follow- 
ing cases:  Ind. — Shotts  v.  Boyd,  77 
Ind.  223.  Md  — Taylor  v.  Welslager,  90 
Md.  414,  45  Atl.  478.  Mo.— Pox  v. 
Toole,  34  Mo.  509.  N.  J.— Powers  v. 
Totten,  42  N.  J.  L.  442.  N.  Y.— Lathrop 
fc  Heacock,  4  Lans.  1;  Janinski  v. 
Heidelberg,  21  Hun  439.  Pa.— Keddes- 
hn».  Meyer,  2  Miles  295. 

In  an  action  relating  to  real  estate, 
against  husband  and  wife,  where  process 
m  served  only  on  the  husband,  he  is 
bound,  except  where  the  estate  is  the 
separate  ■property  of  the  wife,  to  enter 
8  joint  appearance  and  put  in  a  joint 


answer  for  himself  and  wife.  Ecker- 
son v.  Vollmer,  11  How.  Pr.  (N.  Y.)  42. 
If  there  be  ground  for  apprehension 
on  the  part  of  the  wife  that  her  hus- 
band will  not  make  a  proper  defense 
for  her,  leave  will  be  granted  to  her 
to  answer  separately  from  her  husband. 
Bobbins  v.  Abrahams,  5  N.  J.  Eq.  51. 
20.  Cal. — Deuprez  v.  Deuprez,  5  Oal. 
387.  Ga.— Brent  v.  Mount,  65  Ga.  92. 
m.— Schmidt  v.  Postel,  63  111.  58.  Md. 
Krone  v.  Idnville,  31  Md.  138.  Mo. 
Siemers  v.  Kleeburg,  56  Mo.  196. 
N.  Y.— Harley  v.  Bitter,  9  Abb.  Pr. 
400;  Fitzsimons  v.  Harrington,  1  Civ. 
Proc.  360.  Ohio. — Lowe  v.  Bedgate,  42 
Ohio  St.  329;  Graf  v.  Wirthweine,  1 
Handy  19,  12  Ohio  Dec.  (Beprint)  4. 
Va.— <!oles  v.  Hurt,  75  Va.  380. 

The  husband  may  file  a  separate  an- 
swer alleging  payment  of  the  obliga- 
tion upon  which  the  action  is  brought 
against  both.  Stephenson,  v.  Ballard, 
82  Ind.   87. 

If  in  the  commission  of  a  tort  the 
wife  acted  under  marital  coercion,  and 
such  fact  does  not  appear  on  the  face 
of  the  petition,  her  defense  in  that 
respect  must  be  made  by  answer. 
Clark  v.  Bayer,  32  Ohio "  St.  299,  30 
Am.   Rep.   593. 

In  an  action  against  husband  and 
wife,  where  the  husband  is  joined  in 
right  of  his  wife,  that  is,  where  the 
action  concerns  the  separate  estate  of 
the  wife,  it  is  not  now  necessary,  as 
it  was  under  the  former  practice,  that 
application  be  made  to  the  court  for 
the  wife  to  answer  separately.  She 
may  now  answer  separately, '  of  course, 
and  without  such  application.  Harlay 
v.  Bitter,  18  How.  Pr.  (N.  Y.)  147,  9 
Abb.  Pr.  400.  See  also  Copeland  v. 
Granger,  3   Tenn.  Ch  .487. 

21.  Dzialynski  v.  Bank  of  Jackson- 
ville, 23  Pla.  346,  2  So.  696  (holding 
that  the  demurrer  might  be  joint  and 
several) ;  Francis  &  Becker  v.  Boss,  17 
How.  Pr.  (N.  Y.)  561;  Arnold  v.  Ring- 
old,  16  How.  Pr.  OS.  Y.)   158. 
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without  setting  forth  the  facts,  upon  which  her  genial  is  based;22  and 
if  she  wishes  to  rely  upon  a  statutory  exemption  from  liability  she 
need  not  deny  the  plaintiff 's  allegations  but  may  merely  set  forth  the 
exemption  claimed.23 

Coercion.  — The  defense  that  she  became  a  party  to  the  contract 
because  of  the  coercion  or  undue  influence  of  her  husband  must  be 
specially  pleaded.24  And  where  she  claims  immunity  from  liability 
for  tort  on  the  ground  of  her  husband's  coercion  she  must  plead  the 
coercion  or  facts  showing  the  same.25 

An  affidavit  of  defense  by  a  married  woman  is  governed  by  the  rules 
generally  applicable  to  affidavits  of  defense.26 

Verification.  —  In  equity  a  joint  answer  of  the  husband  and  wife  must 
be  sworn  to  by  both,27  unless  the  complainant  consents  to  receive  such 
answer  upon  the  oath  of  the  husband  only  ;28  but  in  an  action  at  law 
it  has  been  held  sufficient  if  the  verification  is  by -the  husband  alone.29 

b.  Coverture  as  a  Defense. —  (I.)  Generally.  — Where  it  does  not 
appear  from  the  declaration  or  complaint  that  defendant  is  a  married 
woman, -if  she  relies  upon  coverture  as  a  defense30  she  must  generally 


•22.'  Harris  v.  Wilson,  40  Ohio  St. 
300. 

23.  Field  v.  Noblett,  154  Ind.  357, 
56  N.  E.  841;  Stanford  v.  Broadway 
Sav.  &  L.  Assn.,  122  Ind:  422,  24  N.  E. 
154;  Brick  v.  Seott,  47  Ind.  299.  See 
generally  the  title  "Homesteads  and 
Exemptions." 

24.  See    generally   the    titles    "Du- 


ress;' 


'Undue  Influence." 


If  iii  an  action  on  a  note  signed  by 
her  she  desires  to  defend  on  the 
ground  that  she  was  coerced  by  her 
husband  to  sign  the  note,  she  must 
state  facts  constituting  undue  in- 
fluence or  duress.  Emery  v.  Lowe,  140 
Cal.  379,  73  Pac.  981. 

25.  Ind.— Stockwell  v.  Thomas,  76 
Ind.  506,  coverture  alone  not  sufficient 
to  show  coercion.  Ohio. — Clark  v.  Bay- 
er, 32  Ohio  St.  299.  R.  I.— McElroy  v. 
Capron,  24  K.  I.  561,  54  Atl.  44,  com- 
mission of  the  tort  in  presence  of  hus- 
band   not    sufficient. 

26.  See  the  title  "Affidavits  of 
Merits  and  Defense,"  and  particularly 
vol.  1,  p.  669;  and  Pennsylvania  Trust 
Co.  v.  Kline,  192  Pa.  1,  43  Atl.  401; 
Calehuff  v.  Driver,  46  Pa.  Super.  79. 

In  a  suit  on  a  book  account  against 
"C.  B.,  a  feme  sole  trader,"  an  affi- 
davit of  defense  that  the  defendant 
"is  not.  now  and  never  has  been  de- 
clared a  feme  sole  trader,  and  is  not 
now  and  never  was  such,"  is  sufficient 
to  prevent  judgment  for  want  of  a  suf- 
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flcient  affidavit  of  defense.  Burke  v. 
Adams,  105  Pa.  151. 

In  an  action  against  a  married 
woman  on  a  promissory  note,  it  is 
sufficient .  to  allege,  in  an  affidavit  of 
defense,  the  coverture,  and  that  the 
note  was  not  given  for  necessaries. 
Imhoff  i).  Brown,  30  Pa.  504. 

In  a  suit  on  a  promissory  note  signed 
jointly  by  husband  and  wife,  an  affi- 
davit on  behalf  of  the  wife,  is  suffi- 
cient, which  avers  coverture,  no  in- 
debtedness, to  the  plaintiff,  and  that 
the  wife  signed  the  note  upon  which 
suit  is  brought  as  a  guarantor.  Abelea 
v.  Powell,   6   Pa.  Super.   123. 

In  an  action  of  assumpsit  against  a 
married  woman  and  her  husband  al- 
leged to  be  trading  in  the  name  'of 
the  wife,  an  affidavit  of  defense  by 
the  wife  based  on  grounds  tending  to 
negative  liability  by  any'  one,  and,  al- 
leging that  her  husband  was  he*  busi- 
ness manager,  is  good,  for  both  hus- 
band and  wife.  Van  Cott  v.  Webb- 
Miller,  25  Pa.  Super.  51. 

27.  Collard  v.  Smith,  13  N.  J.  Eq. 
43;  Reed  v.  Butler,  2  Hilt.  (N.  Y) 
589. 

28.  New  York  Chem.  Co.  V.  Flow- 
ers, .6  Paige  (N.  Y.)  654. 

29.  Hartley  v.  James,  18  Abb.  Pr. 
(N.  Y.)  299.  See  the  title  "Verifica- 
tion." „     ,        t* 

30.  Conn.— Monson  v.  Beecher,  45 
Conn.  299.  Ihd.— Long  V.  Dixon,  55  Ind. 
352.  Ky.— Bogie  v.  Nelson,  151  Ky. 
443,  152  S.  "W.  250;  Belcher  v.  Polly, 
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plead  it  at  the  time  and  in  the  manner  required  by  law,31  and  if 
she  fails  to  do  so  she  will  be  bound  by  a  judgment  against  her  the 
same  as  any  other  litigant.32 


32  Ky.  L.   Eep.   623,   106   S.   W.    818. 

Mass. — Hayden  v.  Attleborough,  7  Gray 

338.  Minn. — Tapley  v.  Tapley,  10  Minn. 

448,  88  Am.  Dee.   76.     Mo. — Smoot  v. 

Judd,  184  Mo.  508,  83  S.  W.  481.   Neb. 

Union  Stock  Yards  Nat.  Bank  v.  Lamb, 

92  Neb.  608,   139   N.   W.   216;    In    re 

Gamble's  Estate,  91  Neb.  199,  135  N. 

W.   558;    Linton    v.    Janson,     1     Neb. 

(Unof.)    352,   95    N.    W.    675.      N.    Y. 

Dillaye  v.  Parks,  31  Barb.  132;  Wester- 

velt  v.  Aekley,  2  Hun  258;   Hausee  'V. 

Kero,  10  N.  T.  Supp.  494.    N.  C— Be- 

ville  v.  Cox,  109  N.  C.   265,   13   S.  Ei 

800;  Neville  v.  Pope,   95   N.   C.     346. 

Pa.— Sheidle  v.  Weishlee,  16  Pa.    134. 

S.  C— Surtell  v.  Brailsford,  2  Bay  333. 

Vt.— Lyman  v.  Albee,  7  Vt.  508.    Wis. 

Wooster  v.  Northrup,  5  "Wis.  245. 
The  objection  that  the  defendant,  at 

the  time  of  making  the  contract  sued 
on,  was  a  married  woman,  comes  too 

late  upon  a  motion  for  a  new  trial. 
To  be  available  as  a  defense,  it  should 
he  pleaded.  Work  v.  Cowhick,  81  111. 
317. 

An  answer  in  an  action  to  foreclose 
a  mortgage,  alleging  defendant 's  owner- 
ship of  the  mortgaged  real  estate,  her 
cpverture  that  the  note  was  given  for 
the  debt  of  her  husband,  that  she  signed 
it  .  surety  and  received  no  part  of  the 
consideration  and  that  it  did  not 
inure  to  her  benefit  or  to  the  benefit 
of  her  estate  was  sufficient  to  avoid 
the  complaint  within  the  meaning  of 
a  statute  which  provides  that  a  mar- 
ried woman's  contract  of  surety  is 
void.  Field  v.  Noblett,  154  Ind.  357, 
56  N.  E.  841. 

In  Anglo-Am.  Land,  etc.  Co.  v.  Van 
Slyek  (E.  I.),  46  Atl.  1094,  it  was 
held  that  while  a  plea  of  coverture  is 
usually  unnecessary  because  the  fact 
can  be  shown  under  the  general  issue, 
yet.  the  plea  may  have  a  broad  scope 
as  where  in  connection  with  the  plea 
as  to  the  date  of  the  alleged  contract 
U  has  reference  to  the  disability  of 
a  married  woman  under  the  statutes 
Pnor  to  the  date  of  such  contract  and 
tot?  not.  there£ore  be  demurrable. 
Where  in  an  action  brought  against 
a  wife  alone,  on  a  note  executed  by 
to  and  her  husband,  the  wife  pleads 
coverture,  an  amendment  of  the  com- 
M 


plaint  by.  merely  adding  the  name  of 
the  husband  as  a  defendant  does  not 
show  any  other  or  different  liability 
against  her  than  that  made  by  the 
original  complaint,  and  it  is  not  neces- 
sary to  refile  the  plea  of  coverture  to 
entitle  it  to  be  considered.  If  the  case 
was  tried  throughout  without  objection 
upon  the  issue  of  the  plea  of  coverture 
the  plaintiff  cannot  afterwards  com- 
plain of  the  failure  to  refile  the  plea 
after  the  amendment  of  the  complaint. 
Continental  Bk.  of  Memphis  V.  Clark, 
117  Ala.  292,  22  So.  988. 

31.  IU.— Work  v.  Cowhick,  81  111. 
317.  Ind.— Long  v.  Dixon,  55  Ind.  352; 
McDaniel  V.  Carver,  40  Ind.  250.  Mo. 
Von  Sehrader  v.  Taylor,  7  Mo.  App. 
361.  N.  Y.— Westervelt  v.  Aekley,  62 
N.  Y.  505.  N.  C.— Neville,  v.  Pope,  95 
N.  C.  346;  Burnett  v.  Nicholson,  86 
N.  C.  99;  Vick  &  Mebane  v.  Pope,  81 
N.  C.  22.  Tex.— Caldwell  v.  Brown,  43 
Tex.   216. 

32.  Ga.— -Wingfield  v.  Ehea,  73  <Ja. 
477.  Ind. — Landers  v.  Douglas,  46  Ind. 
522.  See  also  Burk  v.  Hill,  55  Ind. 
419.  la. — Van  Metre  v.  Wolfe,  27  Iowa 
341.  Tex. — Focke  v.  Sterling,  18  Tex. 
Civ.  App.  8,  44  S.  W.  611. 

The  plea  of  coverture  to  a  scire  facias 
to  revive  and  continue  the  lien  of  a 
judgment,  entered  on  the  warranty  at« 
torney,  in  the  bond  of  a  married 
woman,  is  not  a  denial  of  the  exist- 
ence of  the  judgment  on  which  the 
scire  facias  issued,  nor  an  averment 
of  the  satisfaction  or  the  discharge 
thereof;  it  is  therefore  inappropriate 
and  insufficient  to  prevent  the  entry 
of  judgment,  and  it  is  not  error  for 
the  court  to  strike  it  off.  Conlyn  Vi 
Parker,  113  Pa.  29,  4  Atl.  175. 

Defense  May  Be  Made  by  Court  Ex 
Muro  Motu—  Moore  v.  Wolfe,  122  N.  C. 
711,  30  S.  E.  120,  in  the  opinion  of  this 
case  the  court  also  said:  "The  rule 
should  be  that,  where  it  appears  from 
the  record  that  the  defendant  is  a 
feme  covert  the  trial  should  be  pro- 
ceeded with  as  if  this  defense  was 
pleaded,  whether  it  is  actually  pleaded 
or  not;  and  if  the  plaintiff  brings  his 
case  within  the  exceptions,  or  in  other 
words  if  he  show  that  he  is  entitled  to 
judgment    notwithstanding    the    cover- 

Vol.  XI 


786 


HUSBAND  AND  WIFE 


Where  coverture  at  the  time  of  the  contract  or  transaction  defeats 
her  liability  upon  the  same,  she  may  plead  it  in  bar,33  or,  under  some 
authorities,  she  may  prove  it  under  the  general  issue,34  or  rely  upon 
it  under  some  circumstances  in  the  appellate  court.35  But  where  cover- 
ture goes  merely  to  the  right  to  sue  her  alone,  it  is  properly  raised 
only  by  plea  in  abatement.35 

(II.)  Plea,  Is  Personal. —  The  plea  of  coverture  is  available  only  to  the 
married  woman  and  her  privies  in  blood  or  in  representation  with 
her.37 

(IH.)  Negativing  Exceptions  to  Contractual  Capacity.  — ■-  Where  the  stat- 
utes have  given  a  married  woman  capacity  to  contract  as  a  feme  sole 


ture  of  the  defendant,  then  he  should 
have  judgment,  otherwise  he  should 
not." 

33.  Ala. — Jordan  v.  Smith,  83  Ala. 
299,  3  So.  703.  Ill—  Streeter  v.  Streeter, 
43  111.  155.  Ind. — Long  v.  Dixon,  55 
Ind.  352.  N.  C— Moore  v.  Wolfe,  122 
N.  C.  711,  30  S.  E.  120.  Ore.— Ken- 
nard v.  Sax,  3  Ore.  263.  W.  Va. 
Bogers  v  .Lynch,  44  W.  Va.  94,  29 
S.  E.  507;  Stockton  v.  Parley,  10  W. 
Va.   171,  27  Am.  Eep.  566. 

The  defense  of  a  married  woman 
to  an  action  in  ejectment  that  her 
conveyance  of  the  property  was  invalid 
because  her  husband  did  not  join  there- 
in, must  be  specifically  pleaded.  Jasper 
■Co.  v.  Sparham,  125  Iowa  464,  101 
N.  W.   134. 

34.  111.— Forsyth  v.  Barnes,  228  111. 
326,  81  KT.  E.  1028;  Thomas  v.  Lowry, 
60  111.  512;  Streeter  v.  Streeter,  43  111. 
155;  Forsyth  v.  Barnes,  131  111.  App. 
467.      la.— Painter   v.    Weatherford,     1 

,  Greene  97.  Md.— Barr  v.  Perry,  3  Gill 
313.  B.  I. — Anglo-Am.  Land,  etc.  Co. 
v.  Van  Slyck,  46  Atl.  1094. 

In  1  Chitty;  PL,  p.  388,  the  author 
states  that  coverture  at  the  time  the 
contract  was  entered  into  may  be 
pleaded  or  given  in  evidence  under  the 
general  issue  or  non  est  factum,  but 
at  p.  207  he  says,  "but  coverture  which 
has  taken  place  since  the  making  of 
the  contract  must  be  pleaded  in  abate- 
ment. ' '  See  also  Culver  v.  Johnson,  90 
111.  91. 

35.  Kennard  v.  Sax,  3  Ore.  263.  But 
see  Landers  v.  Douglas,  46  Ind.  522; 
Guthrie  v.  Howard,  32  Iowa  54;  Van 
Metre  v.  Wolf,  27  la.  341.  See  infra, 
Beview,  X. 

If  the  fact  of  coverture  is  apparent 
on  the  face  of  the  declaration  or  com- 
plaint a  judgment  may  be  reviewed  by 
the  appellate   court  regardless  of  th« 


fact  that  the  defense  was  not 
pleaded  below.  Ind. — Emmett  v.  Yandes, 
60  Ind.  548.  Ky.— Rubel  v.  Bushnell, 
91  Ky.  251,  15  S.  W.  520.  N.  O. 
Green  v.  Ballard,  116  N.  C.  144,  21  S.  E. 
192. 

36.  HI— McLean  v.  Griswold,  22  111. 
218.  la.— Painter  v.  Weatherford,-  1 
Greene  97.  Mass.— Tracy  v.  Keith,  11 
Allen  214.  N.  J.— Powers  v.  Totten, 
42  N.  J.  L.  442.  Ore.— Kennard  v.  Sax, 
3  Ore.  263. 

See  the  title  "Abatement,  Pleas  of." 
"The  allegations  recognized  as 
necessary  are  that  of  coverture  at  the 
commencement  of  the  action  and  its 
continuance  by  the  continued  life  of 
the  husband  up  to  the  time  of  filing 
the  plea."  Atwood  v.  Higginsy  76  Mr. 
423 

37.  Ind.— Ellis  v.  Baker,  116  Ind. 
408,  19  N.  E.  193;  Crook  v.  Kennett, 
111  Ind.  347,  12  N.  E.  715;  Bennett  v. 
Mattingly,  110  Ind.  197,  10  N.  E.  299, 
11  N.  E.  792.  N.  Y.— Phillips  v.  Burr 
&  Waller,  4  Duer  113.  N.  C— Baker 
v.  Garris,  108  ST.  C.  218,  13  S.  E.  2; 
Newhart  v.  Peters,  80  ST.  C.  166. 

In  Johnson  v.  Jouchert,  124  Ind.  105, 
24  N.  E.  -580,  8  L.  B.  A.  795,  'the  court 
said:  "The  plea  of  coverture  is  so 
far  the  personal  privilege  of  a  married 
woman  or  of  those  who  are  privies  in 
blood,  or  in  representation  with  her, 
that  before  any  third  person  can  plead 
it  in  her  behalf  it  must  aflirmatively 
appear  that  it  is  made  for  her  benefit 
and  with  her  consent,  or  that  on  equity 
and  good  conscience  the  person  setting 
up  the  defense  should  be  permitted  to 
do  so  in  order  to  protect  a  considera- 
tion actually  paid  her  without  notice 
of  the  invalid  incumbrance,  or  with  the 
mutual  intention  and  agreement  that 
he  should  be  permitted  to  set  up  its 
invalidity." 
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with  certain  exceptions  or  have  so  enlarged  her  capacity  that  capacity 
is  the  rule  and  incapacity  the  exception,  some  courts  hold  that  her 
plea  of  coverture  must  show  facts  bringing  her  within  the  exception.38 
But  other  courts  either  because  of  less  liberal  statutes  or  for  other 
reasons  hold  that  the  plaintiff  in  an  action  against  a  married  woman 
must  allege  the  facts  showing  her  liability  and  that  a  plea,  of  cover- 
ture without  more  is  sufficient.39 

(IV.)  Reply. —  If  coverture  is  pleaded  by  a  married  woman  to  de- 
feat a  recovery,  it  is  proper  for  the  plaintiff  to  set  up  in  the  reply 
any  fact  or  facts  which  would  avoid  such  defense.10 

Where  replication  has  been  abolished,  the  plaintiff  may  offer  evi- 
dence of  such  facts  as  show  liability  notwithstanding  coverture.'1 
(V.)  Demurrer. —  If  a  married  woman  is  sued  on  an  obligation  on 
which  she  is  not  liable  at  all,  and  the  defect  is  apparent  on  the  face 
of  the  pleadings  she  may  demur.42  But  a  demurrer  on  the  ground 
that  the  feme  defendant  is  a  married  woman,  is  properly  overruled, 
where  it  does  not  appear  on  the  face  of  the  complaint  that  she  was  a 


38.  Ala.— Strauss  v.  Glass,  108  Ala. 
546,  18  So.  526.  Neb.— First  Nat.  Bk. 
v.  Stoll,  57  Neb.  758,  78  N.  W.  254. 
N.  T.— Brand  v.  Hammond,  65  How.  Pr. 
264;  Ferris  v.  Holmes,  8  Daly  217. 

Where  her  non-liability  can  arise 
only  from  the  inability  to  enter  into 
the  contract,  she  must  show  by  her 
answer  that  the  contract  did  not  con- 
cern her  separate  property,  trade,  or 
business.  Gillespie  v.  Smith,  20  Neb. 
455,  30  N.  "W.  526. 

In  Vansyckel  v.  Woolverton,  56  N.  J. 
L.  8,  27  Atl.  938,  the  court  said: 
"Coverture  is  no  defense  to  most 
causes  of  aetion  that  can  be  shown 
under  the  common  counts.  Most  of 
the  contracts  made  by  a  married 
woman  can  be  legally  enforced,  and 
consequently  there  can  be  no  inference 
that  the  particular  contract  in  suit  is 
beyond  her  competency.  If  such  be 
the  case  she  must  show  it  by  her  plea." 
A  plea  which  merely  asserts  that  the 
defendant  or  her  separate  estate  re- 
ceived no  benefit  from  the  contract  is 
insufficient  where  the  contract  may 
nevertheless  be  binding  on  her  because 
nade  with  reference  to  her  separate 
business  or  estate.  First  Nat.  Bank  of 
CMcago  v.  Stoll,  57  Neb.  758,  78  N.  W. 

39.  See  supra,  V,  B,  1,  a,  (I) ;  and 
racy  v.  Keith,  11  Allen  (Mass.)  214; 
barker  v.  Parker,   Walk.    (Mich.)    457. 

«  Hardin  v.  Pelan,  41  Miss.  112,  it 
Vas  held  that  it  is  not  necessary  that 


a  plea  of  coverture  should  negative  all 
the  facts  and  circumstances,  the  exist- 
ence of  which  would  render  a  con- 
tract binding  upon  a  married  woman; 
such  facts  and  circumstances  should  be 
alleged  in  the  declaration,  or  presented 
by   replication. 

40.  Ind. — Chandler  v.  Spencer,  109 
Ind.  553,  10  N.  E.  577;  Jouehert  v. 
Johnson,  108  Ind.  436,  9  N.  E.  413; 
Cupp  v.  Campbell,  103  Ind.  213,  2  N.  E. 
565;  Arnold  v.  Engleman,  103  Ind.  512, 
3  N.  E.  238;  Potter  v.  Sheets,  5  Ind. 
App.  506,  32  N.  E.  811.  la.— Case  v. 
Semple,  13  Iowa  596.  N.  Y. — Scudder 
v.  Gori,  3  Robt.  661,  18  Abb.  Pr.  223. 
Pa. — Murray  v.  Keyes,  35  Pa.  384. 
W.  Va. — Peck  v.  Marling,  22  W.  Va. 
708. 

As  that  the  note  was  given  for  neces- 
saries furnished  the  family  of  the  de- 
fendant, and  that  an  execution  had 
been  issued  against  the  property  of  the 
husband  and  returned  unsatisfied,  or 
that  the  note  was  executed  with  special 
reference  to  and  upon  the  faith  and 
credit  of  the  separate  estate, .  trade  or 
business  of  the  wife.  Fulton  v.  Ryan, 
60  Neb.  9,  82  N.  W.  105. 

41.  MeCormiek  v.  Holbrook,  22  Iowa 
487;  Hier  v.  Staples,  51  N.  Y.  136. 

42.  Ala. — Strauss  v.  Glass,  108  Ala. 
546,  18  So.  526;  Jordan  v.  Smith,  83 
Ala.  299,  3  So.  703.  N.  H.— Leslie  v. 
Harlow,  18  N.  H.  518.  Wis.— Wooster 
V,   Northrup,  5  "Wis.  245. 
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married  woman  at  the  date  of  the  contract  or  the  commencement  of 
the  action.43 

VI  QUESTIONS  OF  LAW  AND  FACT.  —  It  is  a  question  of  fact 
for  the  jury  whether  there  was  any  authority,  express  or  implied,  for 
the  wife  to  make  a  purchase  or  contract  as  her  husband's  agent," 
or  whether  if  such  purchase  was  made  without  authority,  he  subse- 
quently ratified  it  ;45  whether  a  contract  upon  which  recovery  is  sought 
was  in  fact  made  by"  the  husband  or  by  the  wife,46  or  by  the  husband 
as  the  wife's  agent;47  whether  the  liability  was  incurred  on  the  hus- 
band's credit,48  or  purely  on  that  of  the  wife;49  whether  the  husband 


43.  Ball  v.  Paquin,  140  N.  C.  83,  52 
S.  E.  410,  3  L.  E.  A.  (N.  S.)  307. 

44.  Ala. — Landgrof  v.  Tanner,  152 
Ala.  511,  44  So.  397.  Fla.— Phillips 
v.  Sanchez,  35  Fla.  187,  17  So.  363. 
Ind. — Cooper  v.  Haseltine,  50  Ind.  App. 
400,  98  N.  E.  437.  Md.— Jones  v.  Gut- 
man,  88  Md.  355,  41  Atl.  792.  Mich. 
National  Lumberman's  Bank  v.  Miller, 
131  Mich.  564,  91  N.  W.  1024,  100  Am. 
St.  Eep.  623;  Taylor-Woolfenden  Co.  v. 
Atkinson,  127  Mich.  633,  87  N.  W.  89; 
Lempke  v.  Felcher,  115  Mich.  37,  73 
N.  W.  17.  Mo. — Johnson  v.  Briseoe, 
104  Mo.  App.  493,  79  S.  W.  498.  N.  Y. 
"Wanamaker  v.  Weaver,  176  N.  Y.  75, 
68  N.  E.  135,  98  Am.  St.  Eep.  621,  65 
L.  E.  A.  529;  Hart  V.  Young,  1  Lans. 
417;  Eosenfeld  v.  Peek,  149  App.  Div. 
663,  134  N.  Y.  Supp.  392;  Blendermann 
v.  Wray,  62  Misc.  606,  115  N.  Y.  Supp. 
1081;  Martin  v.  Oakes,  42  Misc.  201, 
85  N.  Y.  Supp.  387;  Nathan  v.  Morgen- 
thau,  114  N.  Y.  Supp.  796.  Pa.— Levi- 
son  v.  Davis,  212  Pa.  148,  61  Atl.  819; 
French  v.  Spencer,  23  Pa.  Super.  428. 

In  an  action  to  recover  for  goods  pur- 
chased by  defendant's  wife,  testimony 
that  defendant  had  instructed  plaintiff 
not  to  give  his  wife  credit,  and  after- 
wards, prior  to  the  running  of  the  bill 
in  suit,  informed  plaintiff  that  "the 
matter  had  been  fixed  up,"  and  that 
"it  was  all  right,"  was  sufficient  to 
justify  the  submission  to  the  jury  of 
the  question  whether  plaintiff  was  ex- 
pressly authorized  to  sell  goods  to  de- 
fendant's wife  on  Ms  credit.  Taylor- 
Woolfenden  Co.  v.  Atkinson,  127  Mich. 
633,  87  N.  W.  89. 

Whether  a  contract  made  concerning 
the  property  of  an  absconding  husband 
was  made  by  the  wife  as  his  agent  or 
in  her  own  right.  Hart  v.  Young,  1 
Lans.   (N.  Y.)  417. 

45.  Cooper  v.  Haseltine,  50  Ind.  App. 
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400,  98  N.  E.  437;  Jones  v.  Gutman,  88 
Md.  355,  41  Atl.  792. 

46.  Lempke  v.  Felcher,  115  Mich.  37, 
73  N.  W.  17;  Perry  v.  Blumenthal,  119 
App.  Div.  663,  104  N.  Y.  Supp.  127; 
Illston  v.  Evans,  27  App.  Div.  447,  50 
N.  Y.  Supp.  82. 

47.  Ala. — Meyrovitz  v.  Levy,  63  So. 
963.  Ark.— Eoach  v.  Rector,  93  Ark. 
521,  123  S.  W.  399.  Ga.— Day  v.  Sogers, 
7  Ga.  App.  535,  67  S.  E.  279.  111.— Eon- 
gard  v.  Core,  82  111.  19.  Mass.— Beid 
v.  Miller,  205  Mass.  80,  91  N.  E.  223; 
Westgate  v.  Munroe,  100  Mass.  227. 
Mich. — Beelman  v:  Grosfend,  140  Mich. 
681,  104  N.  W.  331.  Minn.— Comfort 
v.  Sprague,  31  Minn.  405,  18  N.  W. 
108.  Miss. — Holden  v.  Eice  Merc.  Co., 
96  Miss.  425,  51  So.  895.  N.  H.— Bick- 
ford  v.  Dane,  57  N.  H.  320.  N.  Y. 
Dunn  v.  Hornbeck,  72  N.  Y.  80;  Boyn- 
ton  v.  Squires,  85  Hun  128,  32.  N.  Y. 
Supp.  467;  Stilwell  v.  Archer,  64  Hun 
169,  18  N.  Y.  Supp.  888;  Schmidt  v. 
Keehn,  57  Hun  585,  10  N.  Y.  Supp.  267. 
Pa. — Bohner  v.  Cummings,  91  Pa.  55; 
Seeds  v.  Kahler,  76  Pa.  262;  Watson 
v.  Beck,  21  Pa.  Super.  511.  S.  0. 
McCord  v.  Blackwell,  31  S.  C.  125,  9 
S.  E.  777. 

48.  Eosenfeld  v.  Peck,  149  App.  Div. 
663,  134  N.  Y.  Supp.  392;  Wilder  v. 
Brokaw,  141  App.  Div.  811,  126  N.  Y. 
Supp.  932;  Blendermann  v.  Wray,  62 
Misc.  606,  115  N.  Y.  Supp.  1081. 

49.  Ala.— Landgrof  v.  Tanner,  152 
Ala.  511,  44  So.  397.  Ga.— Trentham  v. 
Waldrop,  119  Ga.  152,  45  S.  E.  988. 
Mich.— Paul  v.  Eoberts,  50  Mich.  611, 
16  N.  W.  164.  N.  Y.— Halpin  v.  Mutual 
Brew.  Co.,  66  App.  Div.  37,  73  N.  Y. 
Supp.  233;  Wanamaker  v.  Weaver,  7i 
App.  Div.  60,  76  N.  Y.  Supp.  390,  11 
N.  Y.  Ann.  Cas.  85;  O'Connell  v.  Shera, 
66  App.  Div.  467.  73  N.  Y.  Supp.  231. 
Pa.— Brouse  v.  Oliger,  36  Pa.  Super. 
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acting  as  agent  for  his  wife,  in  fact  had  such  authority,50  and  the 
extent  of  his  authority;51  the  nature  of  his  possession  of  his  wife's 
property.52 

What  are  necessaries  is  a  question  of  fact,53  as  are  also  the  questions 
whether  the  wife  was  supplied  with  necessaries  by  the  husband;54 
whether  a  contract  was  made  by  a  wife  or  by  her  authority  and -for 
,  the  benefit  of  her  separate  estate  ;5B  whether  in  fact  certain  property 
belonged  to  her  separate  estate;68  or  whether  process  has  in  fact 
been  served.57 

The  hona  fides  of  transactions  between  husband  and  wife  is  also  a 
question  for  the  jury.58 


399;  Faulder  V.  Emanuel,  14  Pa.  Super. 
52. 

50.  Miss. — Holden  v.  Rice  Mere.  Co., 
96  Miss.  425,  51  So.  895.  Mo.— Farley 
».  Stroeh,  68  Mo.  App.  85.  N.  Y. — Dunn 
».  Hornbeck,  72  N.  Y.  80.  S.  D  —  Gras- 
inger  v.  Lucas,  24  S.  D.  42,  123  N.  W. 
77.  Tex.— Henderson  v.  State,  55  Tex. 
Crim.  640,  117  S.  W.  825. 

51.  Latham  v.  First  Nat.  Bank,  92 
Ark.  315,  122  S.  W.  992;  Swearingen's 
En.  v.  Tyler,  132  Ky.  458,  116  S.  W. 
331 

52.  Albin  v.  Lord,  39  N.  H.  196. 

53.  HI.— Vercler  v.  Jansen,  96  HI. 
App.  328.  Mass.— Hall  v.  Weir,  1  Allen 
261.  N.  Y.— Bosenfeld  v.  Peck,  149 
App.  Div.  663,  134  N.  Y.  Supp.  392; 
Ellenbogen  v.  Slocum,  66  Misc.  611,  121 
N.  Y.  Supp.  1110;  Graham  v.  Schleimer, 
28  Misc.  535,  59  N.  Y.  Supp.  689; 
Wickstrom  v.  Peck,  148  N.  Y.  Supp. 
596.    Pa.— Levison   v.   Davis,   212   Pa. 

•  U8,  61  Atl.  819;  Gillespie  v.  Miller, 
37  Pa.  247;  Wiler  v.  Fiegel,  10  W.  N. 
C.  240. 

In  Cooper  v.  Haseltine,  50  Ind.  App. 
400,  98  N.  E.  437,  Ibach,  P.  J.,  de- 
livering   the     court's     opinion,     said: 

Some  authorities  hold  that  it  is  a 
question  of  law  as  to  whether  the  char- 
acter of  the  goods  purchased  is  such 
as  to  constitute  them  necessaries,  and 
a  question  of  fact  as  to  whether  the 
amounts  purchased  were  necessary.  The 
tatter  reasoning,  we  believe,  is  that  of 
the  following  cases,  which  hold  that 
we  entire  question  as  to  character  and 
amount  is  one  of  relative  fact,  to  be 
determined  from  the  circumstances  of 
Sr,CMB-  Wa""ig  v.  Hannig,  73  Tex. 
"Ml  S.  W.  547;  Sheldon  v.  Hoadley, 
«  Unn.  535.  Thorpe  v:  Shapleigh,  67 
»e-  235;  Bergh  v.  "Warner,  47  Minn. 
«<>,  50  N.  W.  77,  28  Am.  St.  Eep.  362; 


Bennett  v.  Chamberlain,  5  Har.  (Del.) 
391.  Under  the  Indiana  rulings,  we 
must  hold  it  to  be  a  question  vof  fact 
as  to  what  are  the  means  and  station 
in  life  of  the  parties,  and  as  to  whether 
the  goods  purchased  are  suitable  to  such 
means  and   station." 

54.  Hamilton  v.  McEwen,  144  Mo. 
App.  542,  129  S.  W.  39. 

55.  Mich. — Sherrod  v.  Costigan,  111 
Mich.  644,  70  N.  W.  140.  Neb.— Whit- 
tier  v.  Wenner,  147  N.  W.  460.  Tex. 
Teel  v.  Blair,  128  S.  W.  478. 

56.  Ga.— Brooks  v.  Griffin,  10  Ga. 
App.  497,  73  S.  E.  752.  Mich.— Mains 
v.  Webber's  Est.,  131  Mich.  213,  91 
N.  W.  172.  Minn.— Kroll  v.  Moritz,  112 
Minn.  270,  127  N.  W.  1120.  Mo.— Cald- 
well v.  Sisson,  150  Mo.  App.  547,  131 
S.  W..  140.     Neo. — Whittier  v.  Wenner, 

147  N.  W;  460.    N.  H.— Euss  v.  George, 
45  N.  H.  467.    N.  Y.— Thomas  v.  Wick-  _ 
man,  1  Daly  58.    ,Pa. — Heiges  v.  Pifer, ' 
224  Pa.   628,   73  Atl.  950;   Bollinger  v. 
Gallagher,  163  Pa.  245,  29  Atl.  751,  43 
Am.  St.  Eep.  791;  Delaney  v.  Mulligan, 

148  Pa.  157,  23  Atl.  1056;  Holeomb 
v.  People's  Sav.  Bank,  92  Pa.  338. 

The  mere  fact  that  there  may  be 
a  difficulty  in  determining  which  ar- 
ticles are  the  product  of  a  married 
woman's  property  does  not  justify  the 
court  in  taking  the  question  from  the 
jury.  Holeomb  v.  People's  Sav.  Bank, 
92  Pa.  338. 

57.  Holliday  v.  Brown,  33  Neb.  657, 
50  N.  W.  1042.  ' 

58.  Brooks  v.  Griffin,  10  Ga.  App. 
497,  73. S.  E.  752;  Smith  v.  Sheppard, 
2  Ga.  App.  144,  58  S.  E.  303.  See  the 
title  "Fraudulent  Conveyances." 

In  a  contest  between  a  wife  and 
creditors  of  her  husband  regarding  the 
title  to  property  claimed  by  her,  the 
question  of  fact  whether  she  purchased 
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VII.  VERDICT.  —  The  verdict  is  governed  by  the  rules  generally 
applicable  to  verdiets.59 

In  an  action  by  husband  and  wife,  if  their  interest  is  joint  the  ver- 
dict may  be  for  a  single  award  to  both.60  But  if  their  interests  are 
separate  they  should  be  segregated  in  the  verdict.61  In  an  action 
against  them  the  verdict  may  be  for  one  and  against  the  other,02  ex- 
cept where  the  liability  is  joint,63  or  where  liability  of  the  wife  neces- 
sarily, by  operation  of  law,  results  in  liability  on  the  part  of  the 
husband.64 

A  general  verdict  may  under  some  circumstances  be  sufficient,  either 
in  an  action  by6B  or  against  them.63 


the  property  with  her  own  money  is 
to  be  determined  by  the  jury.  Delaney 
v.  Mulligan,  148  Pa.  157,  23  Atl.  1056. 

59.  See  the  title  "Verdict." 
Particularity  Required. — In  the  ver- 
dict of  an  'action  for  goods  furnished, 
it  is  not  necessary  that  the  items  of 
the  account  should  be  specified.  Sharp 
v.  Burns  &  Coles,  35  Ala.  653. 

A  verdict  which  finds  that  the  "fol- 
lowing separate  estate"  belongs  to  the 
wife  is  sufficient  without  finding  that 
the  property  belongs  to  the  "statutory 
separate  estate"  of  the  wife.  Nelms 
v.  Armstrong  &  Co.,  63  Ala.  330. 

Directed  Verdict. — Where  a  woman 
sues  as  a  feme  sole,  and  the  evidence 
shows  that  she  is  a  married  woman  but 
is  entitled  to  sue  in  her  own  name  by 
reason  qf  the  abandonment  of  her  hus- 
band, the  court  commits  error  in  direct- 
ing a  verdict  for  the  defendant.  Ben- 
•nett  v.  Gillett  (Tex.  Civ.  App.),  57 
S.  W.  302.  See  generally  the  title 
"Trial." 

60.  Single  or  Separate  Allowance  of 
Damages. — Damages  sustained  by  both 
husband  and  wife  for  personal  injuries 
to  the  wife  when  in  the  nature  of 
community  property  may  be  awarded 
to  both  by  a  single  allowance  in  the 
verdict.  Giffen  v.  Lewiston,  6  Idaho 
231,  55  Pae.  545;  Posener  v.  Long 
(Tex.),  156  S.  W.  591.  But  in  such 
an  action,  it  is  harmless  error  if  the 
verdict  apportioned  the  damages  found, 
as  between  the  plaintiffs.  Houston  & 
T.  O.  R.  Co.  v.  Stewart,  14  Tex.  Civ 
App.  703,  37  S.  W.  770.  And  a  verdict 
for  plaintiff,  naming  the  wife,  shows 
that  the  jury  did  not  consider  any 
damage  in  reference  to  the  husband. 
City  of  Hillsboro  v.  Jackson,  18  Tex. 
Civ.  App.  325,  44  S.  W.  1010. 

61.  Where  the  husband,  in  an  action 
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brought  by  husband  and  wife  for  her 
injuries,  adds  claims  in  his  own  right 
arising  ex  delicto,  the  verdict  •  should 
assess  the  damages  on  each  claim  sep- 
arately. Consolidated  Traction  Co.  v. 
Whelan,  60  N.  J.  L.  154,  37  Atl.  1106, 

62.  In  a  joint  action  of  assault  and 
battery  against  husband  and  wife  for 
a  joint  assault,  there  may  be  a  ver- 
dict against  the  one,  and  in  favor  of 
the  other.  Roadcap  v.  Sipe,  6  Gratt. 
(Va.)  213. 

63.  Joint  liability. — Wiiere  the  hus- 
band and  wife  are  not  sued  as  such 
but  simply  as  joint  debtors,  a  verdict 
against  the  wife  alone,  is  void.  Por- 
ter v.  Mount,  45  Barb.  (1ST.  Y.)  422. 
This  is  also  true  where  the  action  ■  is 
on  a  joint  contract  relating  to  the 
wife's  separate  property,  and  to  which 
action  a  joint  plea  is  entered.  Ma- 
gruder  v.  Belt,  7  App.  Cas.  (D.  C.) 
303. 

64.  Where  a  husband  and  wife-  are 
sued  jointly  for  the  tort  of  a  wife,  a 
verdict  that  the  wife  is  guilty  disposes 
of  the  whole  issue  raised  by  a  joint 
plea  of  not  guilty.  Ferguson  v.  Brooks, 
67  Me.  251. 

Where  the  action  is  against  the  hus- 
band and  wife  for  slanderous  words 
spoken  by  the  wife  alone,  the  jury 
must  find  a  verdict  against  both.  Baker 
v.  Young,  44  111.  42,  92  Am.  Dec.  149. 

65.  Where  a  husband  has  improperly 
joined  his  wife  as  co-plaintiff,  a  ver- 
dict for  the  "plaintiff"  will  be  suffi- 
cient. Johnson  v.  Erado  .  (Tex.  Cry. 
App.),  50  S.  W.  139;  Missouri,  K.  Ss 
T.  R.  Co.  v.  Jamison,  12  Tex.  Civ.  App. 
689,  34  S.  W.  674.  _ 

66.  Where,  in  an  action  against  hus- 
band and  wife,  the  husband  sets  up 
separate  defenses  and  the  wife  makes 
a    counterclaim   for   damages,   a  gen- 
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VIII.  JUDGMENTS  AND  DECREES.— A.  In  Favor  of  Hus- 
band and  Wipe.  —  Generally  in  actions  by  husband  and  wife  on  their 
joint  contracts,07  or  in  actions  involving  property  owned  by  them 
jointly,68  or  in  joint  actions  to  recover  damages  for  injuries  received 
by  the  wife;69  or  to  recover  on  the  wife's  choses  in  action,70  the  judg- 
ment should  run  to  both  husband  and  wife.  But  under  some  stat- 
utes, where  their  interests  are  separate  the  judgment  or  decree  should 
be  framed  accordingly.71 

In  actions  by  the  wife  alone  the  judgment  should  run  to  her 
alone.72 

B.  Against  Husband  and  Wife.  —  1.  Generally.  —  Since  a  mar- 
ried woman  was  by  the  common  law,  both  at  law  and  in  equity,  in- 
capable of  making  a  contract  that  would  bind  her  personally,  there 


eral  verdict  for  the  defendants  is  suffi- 
cient. Floore  v.  Steigelmayer,  76  Ind. 
479. 

But  where  no  cause  of  action  against 
the  wife  is  shown  a  general  verdict  is 
erroneous.  Swayne  v.  Lyon,  67  Pa. 
436. 

In  a  suit  against  husband  and  wife 
upon  a  contract  for  the  benefit  of  the 
wife's  separate  property,  a  general 
verdict  for  plaintiff  shows  that  the 
jury  found  that  the  debt  was  con- 
tracted for  the  benefit  of  her  property 
and  that  it  was  reasonable  and  proper. 
Evans  v.  Gray,  38  Tex.  Civ.  App.  442, 
86  S.  W.  375.  But  see  Powers  v.  Parks 
(Tex.  Civ.  App.),  33  S.  W.  718. 

67.  Dutton  v.  Million  (Ark.),  169 
S.  W.  1183. 

68.  White  v.  Woods  (Ind.  App.),  106 
N.  E.  536. 

Dower  Interest. — In  an  action  by  hus- 
band and  wife  on  a  land  contract, 
where  her  only  interest  is  her  inchoate 
dower  right  and  she  makes  no  claim 
to  any  of  the  recovery  the  judgment 
may  go  to  the  husband  alone.  Boyn- 
ton  v.  Salinger,  156  Iowa  529,  135  N. 
W.  1082,  137  N.  W.  929.  But  where 
no  issue  is  raised  as  to  her  right  to 
recover  as  a  joint  plaintiff  judgment 
may  properly  be  entered  in  favor  of 
the  husband  and  wife  jointly  on  a 
joint  verdict  in  their  favor.  Silver 
Springs  0.  &  G.  R.  R.  €0.  v.  Van  Ness, 
45  Fla.  559,  34  So.  884. 

69.  Giffen  v.  Lewiston,  6  Idaho  231, 
55  Pac.  545. 

70.  Ala.— Croft  v.  Terrell,  15  Ala. 
652;  Hudson  v.  Parker,  9  Ala.  413; 
Blaekwell's  Esrs.  v.  Meneese,  5  Stew. 
«  P.  397.   Del.— Young  &  Hall  v.  Ben- 


nett, 5  Harr.  365;  Cannon  v.  Carter,  3 
Harr.  411.  Mo. — Rannells  v.  Hewitt, 
10  Mo.  App.  593. 

In  Texas  although  the  action  is  to 
recover  damages  to  the  wife's  separate 
property  the  judgment  is  rendered  in 
favor  of  both  husband  and  wife.  Hous- 
ton &  T.  C.  R.  Co.  v.  Red  Cross  Stock 
Farm,  22  Tex.  Civ.  App.  114,  53  S.  W. 
834. 

71.  Nicodemus  v.  Simons,  121  Ind. 
564,  23  N.  E.  521.  See  Smith  v.  Kear- 
ney &  Staniels,  9  How.  Pr.  (N.  Y.) 
466. 

If  the  husband  adds  claims  in  his 
own  right  arising  ex  delicto,  as  he  may 
in  New  Jersey,  the  judgment  should 
distinguish  the  two  claims  accordingly. 
Karnuff  v.  Keleh,  69  N.  J.  L.  499,  55 
Atl.  1,63;  Ruebeck  v.  Hallinger  (N.  J.), 
47  Atl.  56;  Consolidated  Traction  Co. 
v.  Whelan,  60  N.  J.  I/.  154,  37  Atl. 
1106. 

72.  Simmons  v.  Thomas,  43  Miss.  31, 
5  Am.  Rep.  470,  action  against  her 
husband.  See  also  Donahue  v.  Hub- 
bard, 154  Mass.  537,  28  N.  E.  909,  26 
Am.  St.  Rep.  271,  14  L.  R.  A.  123. 

In  an  action  by  a  married  woman 
concerning  her  separate  property,  in 
which  she  joined  her  husband  as  a 
party  plaintiff  merely  because  he  was 
her  husband,  it  was  held  that  there 
was  no  error  in  the  fact  that  nothing 
was  said  as  to  the  husband  in  the 
verdict  or  judgment.  MeCormick  v. 
Hyatt,  33  Ind.  546. 

Where  pending  the  action  plaintiff 
marries,  judgment  may  be  rendered  in 
her  favor  by  her  original  name,  unless 
a  change  of  name  be  brought  in  some 
way  to  the  notice  of  the  court.  Wilson 
v.  McKenna,  52  111.  43. 
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cannot,  at  common  law,  be  a  judgment  or  decree  against  her  per- 
sonally for  the  recovery  of  money  in  an  action  based  upon  a  con- 
tract made  by  her  during  coverture.73 

Wherever  coverture  avoids  a  contract  which  a  wife  has  attempted 
to  make,  it  likewise  bars  a  personal  recovery  against  the  wife  on  the 
ground  of  fraud  connected  therewith,  and  the  bar  cannot  be  overcome 
by  suing  her  in  action  ex  delicto^ 

The  common-law  rule,  however,  has  been  changed  or  modified  in 
many  jurisdictions  by  statute  so  that  a  personal  judgment  may  be 
entered  against  a  married  woman  under  certain  circumstances,  in 
actions  upon  contracts  which  she  is  authorized  to  make.75 


73.  U.  S.— Cooke  v.  Avery,  147  V.  S. 
375,  13  Sup.  €t.  340,  37  L.  ed.  209; 
Canal  Bank  v.  Partee,  99  U.  S.  325,  25 
L.  ed.  390;  Clark  v.  Beecher,  154 
U.  S.  631,  14  Sup.  'Ct.  1184,  24  L. 
ed.  705;  Phipps  v.  Sedgwick,  95 
U,  S.  3,  24  L.  ed.  591.  Ala.— Steed  «. 
Knowles,  84  Ala.  205,  3  So.  897;  Win- 
ston V.  MeAlpine,  65  Ala.  377.  Ark. 
Stillwell  v.  Adams,  29  Ark.  346.  Fla. 
Prentiss  v.  Paisley,  25  Pla.  927,  7  So. 
56,  7  L.  R,  A.  640;  Randall  v.  Bour- 
gardez,  23  Pla.  264,  2  So.  310,  11  Am. 
St.  Rep.  379;  Lewis  v.  Yale,  4  Pla.  418. 
Ind.— Moffitt  v.  Roche,  77  Ind.  48.  Ky. 
Rubel  v.  Bushnell,  91  Ky.  251,  15  S.  W. 
520;  Agnew  v.  Williams,  1  Bush  4.  Md. 
Hoffman  v.  Shupp,  80  Md.  611,  31  Atl. 
505;  Griffith  v.  Clarke,  18  Md.  457. 
Mass. — Morse  v.  Toppan,  3  Gray  411. 
Mich. — De  Vries  v.  Conldin,  22  Mich. 
255.  Miss. — Davis  v.  Poy,  7  Smed.  & 
M.  64.  Mo. — Corrigan  v.  Bell,  73  Mo. 
53;  Hunt  v.  Thompson,  61  Mo.  148; 
Caldwell  v.  Stephens,  57  Mo.  589;  Burg 
wald  v.  Weippert,  49  Mo.  60;  Bruns 
v.  Capstick,  46  Mo.  App.  397.  N.  Y. 
Cobine  v.  St.  John,  12  How.  Pr.  333. 
Pa.— Stiles  v.  Jeferies,  8  Phila.  303. 
Term. — Flanagan  v.  Oliver  Pinnie  Groc.- 
Co.,  98  Tenn.  599,  40  S.  W.  1079.  Tex. 
Lane  v.  Moon,  46  Tex.  Civ.  App.  625, 
103  S.  W.  211;  'Cleveland  v.  Spencer 
(Tex.  Civ.  App.),  50  S.  W.  405.  W.  Va. 
Thorn  v.  Sprouse,  39  W.  Va.  706,  20 
S..  E.  676;  White  v.  Poote  Lumb.  & 
M.  Co.,  29  W.  Va.  385,  1  S.  E.  572,  6 
Am,  St.  Rep.  650. 

Rule  as  Affected  by  Marriage  Con- 
tract.— -"No  exception  to  this  rule  is 
created  by  the  existence  of  a  marriage 
contract  between  husband  and  wife 
giving  her  the  right  to  control  and 
manage  her  separate  estate  and  prop- 
erty the  same  as  if  she  had  remained, 
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unmarried."     Prentiss  v.    Paisley,   25 
Pla.  927,  7  So.  56,  7  L.  R.  A.  640.  • 

Judgment  on  Counterclaim.— -In  an 
action  by  a  husband  and  wife,  where 
the  wife  is  awarded  damages  by  the 
verdict  for  the  unlawful  detention  of 
her  personal  property  by  the  defendant, 
which  verdict  was  also  in  favor  of 
defendant  for  his  counterclaim  against 
the  plaintiffs,  it  was  error  to  render 
judgment  in  favor  of  the  wife  against 
defendant,  and  in  favor  of  defendant 
on  his  counterclaim  against  the  hus- 
band only;  the  judgment  on  the  coun- 
terclaim should  have  been  deducted 
from  the  sum  recovered  by  the  wife. 
Button  v.  Dehoney,  16  Ky.  L.  Rep.  725, 
29  S.  W.  615. 

74.  Prentiss  v.  Paisley,  25  Pla.  927, 
7  So.  56,  7  L.  R.  A.  640.  See  also 
Phipps  v.  Sedgwick,  95  U.  S.  3,  24  L. 
ed.    591. 

75.  Cal. — Alexander  v.  Bouton,  55 
Cal.  15;  Marlow  v.  Barlew,  53  Cal.  456. 
Colo.— Gilman  v.  Matthews,  20  Colo. 
App.  170,  77  Pac.  366.  111.— Rev.  Sts., 
1909,  ch.  68,  §1.  Ind.— Fawkner  v. 
Scottish  American  Mtg.  Co.,  107  Ind. 
555,  8  N.  E.  689;  Burk  v.  Piatt,  88  Ind. 
283.  la. — Jones  v.  Glass,  48  Iowa  345; 
Van  Metre  v.  Wolf,  27  Iowa  341.  Kan. 
Harrington  v.  Lowe,  73  Kan.  1,  84  Pac. 
570,  4  L.  R.  A.  (N.  S.)  547;  Miner  V. 
Pearson,  16  Kan.  27;  Tarr  v.  Friend, 
6  Kan.  App.  48,  49  Pac.  633.  Ky. 
Fain  v.  Heathman,  154  Ky.  174,  156 
S.  W.  1071;  Hart  V.  Grigsby,  14  Bush 
542.  Mo.— Rogers  V.  Hopper,  94  Mo. 
App.  437,  68  S.  W.  239;  Bearden  » 
Miller,  54  Mo.  App.  199.  N.  J.— Comp. 
St.,  1910,  p.  3236.  N.  Y.— Cashjnan  V. 
Henry,  75  N.  Y.  103,  31  Am.  Eep.  437; 
Corn  Exchange  Ins.  Co.  v.  Babcock,  9 
Abb.  Pr.  (N.  S.)  156;  Walker  v.  Sway- 
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To  the  extent,  however,  to  which  a  married  woman  is  permitted 
either  at  common  law  or  by  statute,  to  bind  her  equitable  or  statutory- 
estate  by  contracts  relating  to  the  same,  judgment  may  go  against  the 
property  itself,  even  though  she  is  not  personally  liable.76    But  the 


zee,  3  Abb.  Pr.  136;  Barton  v.  Bees, 
35  Barb.  78;  Jones  v.  Merritt,  23  Hun 
184.  N.  0.— Moore  v.  Wolfe,  122  N.  C. 
711,  30  S.  E.  120;  Vick  &  Mebane  v. 
Pope,  81  N.  C.  22.  Ohio.— Society  of 
Friends  v.  Haines,  47  Ohio  St.  423,  25 
N.  E.  119;  Sanders  v.  Shepherd,  9 
Ohio  C.  D.  496,  17  Ohio  C.  C.  503.  Pa. 
Williamson  v.  Cook,  19  Pa.  Co.  Ct.  256. 
E.  I. — Westerly  Sav.  Bank  v.  Stillman 
Mfg.  Co.,  16  E.  I.  497,  17  Atl.  918. 
Tex. — Lane  v.  Moon,  46  Tex.  Civ.  App. 
625, 103  S.  W.  211.  Vt.— Pub.  Sts.,  1906, 
§3037.  Va.^Young  v.  Hart,  101  Va. 
480,  44  S.  E.  703.  W.  Va— Code,  1906, 
§2964;  Williamson  v.  Cline,  40  W.  Va. 
194,  20  S.  E.  917.  Wis.— Sts.  Supp.,, 
1906,  §2345.     Wyo.— Comp.   Sts.,   1910, 


Where  a  joint  contract  is  made  for 
'    '      the  improvement  of  her  separate  estate 
a  personal  judgment  may  be   rendered 
£   P"     against  both   ('Cain  v.  Bonner    [Tex.] 
149  S.  W.    702;    Emerson   v.    Kneezeli 
[Tex.  Civ.  App.],  62  S.  W.  551;  Evans 
V.  Breneman  [Tex.  Civ.  App.],  46  S.  W. 
80),  or   against    the    wife's     separate 
!        estate.    Emerson  v.  Kneezeli  (Tex.  Civ. 
App.),  62  S.  W.  551;   Evans  v.  Brene- 
man (Tex.  Civ.  App.),  46  S.  W.  80. 

In  Whittier  v.   Wenner    (Neb.),    147 

N.  W.  460,  it  is  held  that  where   the 

[.   \;      husband  and  wife  have  executed  a  joint 

note  to  secure  the  husband's  debt  the 

i    t       judgment    thereon    may    be    rendered 

against  them  jointly. 

Only  Where   She   Has   Separate"  Es- 

;        tate.— Franke  v.  Neisler,  97  Wis.  364, 

72  N.  W.  887. 

Where  she  fails  to  plead  coverture, 
see  swpra,  V,  B,  2,  b,  (I),  note  32. 
Where  she  defaults,  see  infra,  VIII, 

76.  TT.  S.— Canal  Bank  v.  Partee,  99 
v.  8.  325,  25  L.  ed.  390.  Ala.— Lee  v. 
Byall,  68  Ala.   354;    Eevisies   v.   Stod- 

;  dart  &  Co.,  32  Ala.  599.  Ark.— Walker 
«•  Jessup,  43  Ark.  163.  Cal.— Bogart 
«.  Woodruff,  96  Cal.  609,  31  Pac.  618. 
jj.  0.— Foertsch  v.   Germuiller,   9   App. 

:        Us.  351.     Fla.— Mercantile    Exchange 

I        Bank  v.  Taylor,    51    Ela.   473,    41    So. 

j  «i  Rice  v.  •Cummings,  51  Fla.  535,  40 
Bo.  889;  Prentiss  v.  Paisley,  25  Fla. 


927,  7  So.  56,  7  L.  E.  A.  640.  Idaho. 
Bank  of  Commerce  v.  Baldwin,  12  Idaho 
202,  85  Pac.  497.  Ind.— Smith  v.  Beard, 
73  Ind.  159.  la.— Eeed  v.  King,  23 
Iowa  500;  McG-laughlin  v.  O'Eourke,  12 
Iowa  459.  Ky. — Daviess  County  Bank 
&  T.  Co.  v.  Wright,  129  Ky.  21,  110 
S.  W.  361,  17  L.  E.  A.  (N".  S.)  1122. 
Miss. — Maclin  v.  Bloom,  54  Miss.  365; 
Mallett  v.  Parham,  52  Miss.  921.  Mo. 
Bedsworth  v.  Bowman,  104  Mo.  44,  15 
S.  W.  990;  Eogers  v.  Hopper,  94  Mo. 
App.  437,  68  S.  W.  239;  Harned  v. 
Shores,  75  Mo.  App.  500;  Bruns  v. 
Capstick,  46  Mo.  App.  397;  Hemelreich 
v.  Carlos,  24  Mo.  App.  264.  '  N.  Y. 
Corn  Exch.  Ins.  Co.  v.  Babcock,  9  Abb. 
Pr.  (N.  S.)  156;  Baldwin  v.  Kimmel, 
1  Eobt.  109.  Term. — Snodgrass  v.  Hyder, 
95  Tenn.  568,  32  S.  W.  764.  Tex. 
Menard  v.  Sydnor,  29  Tex.  257;  Baxter 
v.  Dear,  24  Tex.  17,  76  Am.  Dec.  89; 
Magerstadt  v.  Lambert,  39  Tex.  Civ. 
App.  472,  87  S.  W.  1068;  Sigal  v.  Miller 
(Tex.  Civ.  App.),  25  S.  W.  1012.  Va. 
Crockett  v.  Doriot,  85  Va.  240,  3  S.  E. 
128.  W.  Va.— Turk  v.  Skiles,  38  W.  Va. 
404,  18  S.  E.  561.  Wis.— Eogers  v.  Weil, 
12  Wis.   664. 

See  infra,  XIV,  F,  1. 

In  Lee  v.  Eyall,  68  Ala.  354,  it  was 
held  that  a  judgment  condemning  the 
statutory  separate  estate  of  the  wife 
to  the  satisfaction  of  a  claim  for  ar- 
ticles of  comfort  and  support  of  the 
household  must  specify  the  property; 
that  a  general  judgment  or  a  judgment 
which  pretermitted  the  ascertainment 
of  the  estate  of  the  wife  condemned 
to  its  satisfaction  could  not  be  ren- 
dered; that  in  such  case  there  could 
be  no  personal  judgment  against  the 
wife.  The  only  judgment  which  could 
be  rendered  was  a  judgment  in  rem, 
condemning  the  statutory  separate  es^ 
tate  described  in  the  complaint. 

Although  a  married  woman  be  sued 
jointly  with  her  husband  on  a  joint 
note,  and  a  demurrer  sustained  as  to 
the  husband,  and  the  bill  is  dismissed 
as  to  him,  the  cause  may  proceed  to 
final  decree  against  the  separate  estate 
of  the  wife.  Skidmare  v.  Jett,  39  W. 
Va.  544,  20  S.  E.  573. 
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nature  of  the  judgment  to  .be  rendered  against  either  husband  or  wife 
depends  entirely  upon  the  nature  and  extent  of  their  liability,  that 
is,  whether  it  be  absolute  or  merely  binding  upon  a  certain  class  of 
property  owned  by  them.77 

Where  No  Personal  Liability.  —  Where  the  obligation  is  the  wife's  but 
the  husband  is  made  a  party  because  of  her  incapacity  to  be  sued 
alone,  there  should  be  no  personal  judgment  against  the  husband.78 

A  personal  judgment  or  decree  against  a  married  woman  for  a 
debt  for  which  she  is  not  shown  to  be  personally  liable  is  erroneous.79 
Thus  where  a  married  woman's  contract  is  valid  only  to  the  extent 
of  binding  her  separate  estate  and  does  not  create  a  personal  liability, 
the  judgment  should  go  against  the  estate  alone.80  The  judgment 
under  such  circumstances  should  specify  or  describe  the  property 
against  which  it  is  enforcihle.81 


77.  See  the  cases- cited  in  this  sec- 
tion, both  supra  and  infra,  and  also 
infra,  VIII,  E;  -  Ooekett  v.  Doriot,  85 
Va.  240,  3  S.  E.  128. 

78.  Ala. — See  Madden  v.  Gilmer,  40 
Ala.  637.  Fla.— Halle  V.  Einstein,  34 
Fla.  589,  16  So.  554.  HI.— Greenleaf  v. 
Beebe,  80  111.  520:  Me.— See  Marcus 
v.  Eovinsky,  95  Me.  106,  49  Atl.  420. 
Miss. — Mhoon  v.  Colment,  51  Miss.  60; 
Bacon  v.  Bevan,  44  Miss.  293.  Mo. 
Staley  v.  Ivory,  65  Mo.  74.  N.  O. 
Harvey  v.  Johnson,  133  N.  C.  352,  45 
S.  E.   644. 

79.  Ala.— Hall  v.  Cannte,  22  Ala. 
650.  D.  C. — Magruder  v.  Belt,  7  App. 
Gas.  303.  111.— O 'Brian  v.  Fry,  82  111. 
274.  la.— McGlaughlin  v.  O'Bourke.,  12 
Iowa  459.  Ky.— Baird  v.  Prewitt,  158 
Ky.  793,  166  S.  W.  '771.  Mo.— Moran 
v.  Montz,  175  Mo.  App.  360,  162  S.  W. 
323).  Neb. — Grand  Island  Banking  Co. 
v.  Wright,  53  Neb.  574,  74  N.  W.  82. 
N.  Y. — Jackson  v.  Foley,  53  App.  Div. 
97,  65  N.  Y.  Supp.  920.  Pa.— Harris  v. 
Beinhard,  165  Pa.  36,  30  Atl.  510.  Tex. 
Menard  v.  Sydnor,  29  Tex.  257.  W.  Va. 
Wick  v.  Dawson,  48  W.  Va.  469,  37 
S.  'E.  639.  Wis.— Eogers  v.  Weil,  12 
Wis.  664. 

In  Magruder  v.  Belt,  7  App.  Cas. 
(D.  C.)  303,  309,  the  court  said:  "If 
the  contract  be  joint  or  joint  and  sev- 
eral, and  the  parties  be  sued  jointly, 
the  recovery  must  be  general  against 
the  parties,  but  as  to  the  married 
woman  defendant,  the  award  of  execu- 
tion must  be  against  her  sole  and 
separate  estate  acquired  and  held  un- 
der the  statute,  at  the  date  of  the 
judgment,  if  real  estate,  or  at  the  time 
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of  delivery  of  the  execution  to  the 
marshal,  if  personal  estate.  The  judg- 
ment will  not  bind  the  married  woman 
personally,  but  only  her  sole  and  sep- 
arate property  that  she  has  acquired 
and  holds  under  -the  statute,  at  the 
date  of  the  judgment,  or  that  she  may 
thereafter  so  acquire  and  hold.  The 
ordinary  contract  for  the  payment  of 
money,  or  the  performance  of  duty, 
does  not,  per  se,  create  a  lien  or  charge 
upon  the  statutory  separate  estate  of 
the  married  woman,  which  she  holds 
at  law  as  if  she  were  unmarried;  and 
the  judgment  on  such  contract  is  not 
entered  against  any  specific  parcel  or 
designated  property,  as  would  be  done 
if  the  proceeding  was  in  rem;  but  the 
judgment  and  execution  thereon  affect 
and  may  be  enforced  against  all  prop- 
erty that  the  married  woman  may  have 
acquired  and  holds  under  the  statute." 

80.  See  supra,  note  76. 

81.  Ala.— Lee  v.  Eyall,  68  Ala.  354; 
Eavisies  v.  Stoddart  &  Co.,  32  Ala.  599. 
Miss. — Maclin  v.  Bloom,  54  Miss.  365. 
Mo. — Megraw  v.  Woods,  93  Mo.  App. 
647,  67  S.  W.  709;  Baer  v.  Pfaff,  44 
Mo.  App.  35.    N.  Y.— Sexton  v.  Fleet, 

15  How.  Pr.  106;  Baldwin  tvKimmel, 

16  Abb.  Pr.  353.  But  see  Chapman  V. 
Lemon,  11  How.  Pr.  235;  Brainerd  «. 
White,  7  Civ.  Proe.  43,  1  How.  Pr. 
(N.  S.)  156.  Pa.— Whiteside  v.  Board- 
man,  10  W.  N.  C.  136. 

But  see  Emerson  v.  Kneezell  (Tex. 
Civ.  App.),  62  S.  W.  551. 

Under  some  statutes  the  judgment 
against  the  separate  property  is  lim- 
ited to  such  property  as  was  covered 
by  the  contract  sued  on  (Burgwald. «. 
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Mortgage  and  Deficiency  Judgments. —  Upon  foreclosure  of  a  mortgage 
executed  by  a  husband  and  wife  to  secure  their  joint  note,  it  is  im- 
proper to  render  a  personal  judgment  for  a  deficiency  against  the 
wife,  where  she  cannot  make  herself  personally  liable  by  contract.82 
And  where  by  statute  it  is  necessary  that  the  wife  consent  to  the 
collection  of  the  husband's  debts  from  her  estate,  in  the  absence  of 


Weippert,  49  Mo.  60),  or  to  such  as 
she  owned  at  the  time  the  judgment 
was  rendered  (Flanagan  v.  Oliver  Fin- 
nie  Groc  Co.,  98  T'enn.  599,  40  -S.  W. 
1079),  or  owned  at  the  time  the  eon- 
tract  was  made.  Ravisies  v.  Stoddart 
&  Co.,  32  Ala.  599. 

In  Dulin  v.  McCaw,  39  W.  Va.  721, 
20  S.  E.  681,  the  court  suggested  that 
where  an  attachment  had  been  levied 
upon  the  separate  property  of  a  non- 
resident married  woman,  the  decree  sub- 
jecting her  ■  property  should  add  ' '  to 
be  levied  of  her  separate  personal 
'  property  proceeded  against  and  at- 
tached," or  something  equivalent  there- 
to. 

In  an  action  against  husband  and 
wife,  for  necessary  family  supplies  fur- 
nished to  them,  the  complaint-  specify- 
ing and  describing  the  property  of 
which  the  wife's  separate  estate  con- 
sists, a  judgment  or  verdict  in  favor 
of  the  plaintiffs,  with  the  words  added, 
"for  which  let  execution  issue,  and 
against  the  separate  estate  of  the  said 
E.  C„"  the  wife  is  sufficiently  for- 
mal. Starke  v.  Malone,  51.  Ala.  169. 
Form  of  Judgment.— The  following 
judgment  is  suggested  in  Eavisies  v. 
Stoddart  &  Co.,  32  Ala.  599: 
"A.  B. 

vs. 
C  D.  and 
E.  D.,  his  wife. 

"This  day  came  the  parties,  by  their 
attorneys;  and  thereupon  came  a  jury 
of  good  and  lawful  men,  to-wit,  F.  G. 
and  eleven  others,  wiho  being,  elected, 
empaneled,  and  sworn,  well,  and  truly 
to  try  the  issue  joined,  upon  their  oaths 
do  say,  'we,  the  jury,  find  the  issue  in 
favor  of  the  plaintiff,  and  we  assess 
tie-  plaintiff's    debt    and     interest     at 

tie  sum  of dollars;  and  we  find 

the  following  separate  estate  of  the 
said  married  woman,  E.  D.,  liable  for 
™  said  sum  of  money,  to-wit:  (speci- 
fying it).  It  is  thereupon  considered 
"y  the  court  that  the  plaintiff  do  have 
and  recover  of  the  said  C.  D.  the  said 


sum  of  money  so  as  aforesaid  assessed, 
and  the  costs  of  this  suit,  for  which 
execution  may  issue  against  the  said 
C.  D.,  and  also,  that  the  said  property 
above  described  belongs  to  the  separate 
estate  of  the  said  E.  D.,  and  is  liable 
to  satisfy  the  said  sum  of  money  so 
as  aforesaid  assessed,  and  the  costs  of 
this  suit;  and  that  an  order  issue  re- 
quiring the  sheriff  to  sell  so  much  of 
the  said  property  as  may  be  necessary 
to  satisfy  the  said  sum  of  money  and 
costs;  and  that  a  payment  of  one  of 
the  judgments  herein  rendered  shall  be 
a  payment  also  of  the  other." 

Directing  Disposition  of  Surplus.-^- 
Where  a  sale  of  the  wife's  separate 
estate  created  by  contract  for  the  sat- 
isfaction of  a  charge  created  by  her  is 
ordered  by  the  chancery  court,  the  de- 
cree should  direct  the  surplus  of  the 
proceeds  of  sale  after  satisfaction  of 
complainant's  debt,  to  be  paid  to  her 
alone,  and  not  to  her  husband.  Cowles 
v.  Morgan,  34  Ala.  535. 

82.  Ind.— Brick  v.  Scott,  47  Ind.  299; 
Patton  v.  Stewart,  19  Ind.  233;  Kirk 
v.  Fort  Wavne  Gas  Co.,  13  Ind.  56. 
la.— Reed  v. 'King,  23  Iowa  500;  Wolff 
v.  Van  Meter,  19  Iowa  134;  Johnson 
County  v.  Rugg,  18  Iowa  137.  Kan. 
Kirby  v.  Childs,  10  Kan.  479.  Mo. 
Pemberton  V.  Johnson,  46  Mo.  342. 
Wis.— Franke  v.  Neisler,  97  Wis.  364, 
72  N.  W.  887;  Platner  v.  Patcjoin,  19 
Wis.   333. 

A  court  of  equity  which  has  entered 
up  a  deficiency  judgment  against  a 
woman,  in  ignorance  of  the  fact  of  her 
coverture,  may  four  years  thereafter 
vacate  such  judgment  upon  the  petition 
of  such  woman'  and  her  husband,  in 
the  absence  of  laches  or  intervention 
of  the  rights  of  third  parties.  Rice  v. 
Cummings,  51  Fla.  535,  40  So.  889. 

Where  the  contract  is  made  by  both 
but  for  the  benefit  of  the  husband 
alone,  the  judgment  may  be  gendered 
against  him.  People's  Bldg.  &  Loan 
Assn.  v.  Billing,  104  Mich.  186,  62  N. 
W.  373. 
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such  consent  a  deficiency  judgment'  against  her  is  improper.83 

On  Ante-Nuptial  Debt.  —  In  an  action  against  the  husband  and  wife 
upon  her  antenuptial  debt  the  judgment  should  go  against  them  both, 
since  marriage  does  not  destroy  the  woman's  liability  although  at 
common  law  it  made  her  husband  also  liable.84 

The  form  of  the  judgment,  however,  as  to  the  husband  depends 
upon  the  extent  of  his  liability  and  the  effect  of  statutes  upon  the 
same ;  that  is,  whether  he  is  liable  absolutely  or  merely  to  the  extent 
of  property  acquired  through  the  marriage  or  whether  the  judgment 
is  required  to  be  satisfied  out  of  the  wife 's  property.85 

Tort  Actions.  —  In  tort  actions,  where  the  liability  is  not  based  wholly 
upon  a  contract  which  the  wife  cannot  legally  make,86  the  judgment 
should  go  against  either  husband  or  wife  or  both,,  as  their  liability  may 
appear.87 


83.  Schneider  v.  Miller,  155  Wis.  239, 
144  N.  W.  286. 

84.  Ala. — Gray  v.  Thacker,  4  Ala. 
136.  Ky. — Fultz  v.  Fox,  9  B.  Mon.  499. 
Mo. — Walker  v.  Deaver,  79  Mo.  664; 
Todd  v.  Works,  51  Mo.  App.  267;  Wis- 
dom v.  Newberry,  30  Mo.  App.  241; 
Babb  v.  Bruere,  23  Mo.  App.  604.  N.  Y. 
Mallory  v.  Vanderheyden,  3  Barb.  Ch. 
9.  Tex.— Nash  v.  George,  6  Tex.  234. 
Vt.— Cole  v.  Seeley,  25  Vt.  220,  60 
Am.  Dee.  258.  Wis.— Platner  v.  Patch- 
in,  19  Wis.  333. 

In  Gruen  v.  Bamberger,  11  Mo.  App. 
261,  the  court  said:  "The  rule  of  the 
common  law  undoubtedly  was  and  is, 
that  a  husband  is  liable  for  the  ante- 
nuptial debts  of  his  wife;  that  in 
order  to  enforce  this,  liability,  the 
action  must  be  brought  against  the  hus- 
band and  wife  jointly;  that  the  judg- 
ment necessarily  runs'  against  them 
jointly  (for  there  would  be  no  sense 
in  requiring  a  party  to  be  joined  as 
a  defendant  against  whom  no  judgment 
could  be  rendered) ;  that  the  enforce- 
ment of  the  judgment,  as  against  the 
wife,  is  suspended  during  the  cover- 
ture; but  that  if  she  survive  the  hus- 
band, and  the  judgment  remains  un- 
satisfied, execution  may  issue  against 
her,  just  as  though  she  had  been  sole 
when  the  judgment  was  rendered. 

"Another  rule  of,  the  common  law 
is  that,  unless  there  has  been  a  dis- 
tinct and  separate  undertaking  of  the 
husband  to  pay  the  debt,  a  judgment 
for  it  against  him  alone  will  be  ar- 
rested on  motion,  or  reversed  on  error. 
Drue  v.  Thorn,  Aleyn,  72;  Mitehison 
v.  Hewson,  7  Term  Rep.  350;  Angel 
V.  Felton,  8  Johns.  149;  Gage  v.  Eeed, 
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15  Johns.  403;  Gray  v.  Thatcher,  4  Ala. 
136;  Platner  v.  Patchin,  19  Wis.  333; 
Richardson  v.  Hall,  1  Brod.  &  B.  50. 
The  reason  of  the  rule  appears  to 
be,  that  the  husband  is  not  liable  ab- 
solutely, and  at  all  events,  for  the 
ante-nuptial  debts  of  his  wife,  but  that 
his  liability  is  qualified.  It  subsists 
against  him  during  the  coverture,  but 
if  he  die  before  the  wife,  it  survives 
against  her,  and  not  against  his  per- 
sonal representatives.  Whereas  if  it 
were  the  rule  that  he  could  be  sued 
alone  for  such  a  debt,  it  would 
follow  that,  in  the  event  of  his  death 
before  that  of  the  wife  the  judgment 
would  survive  as  a  demand  against  his 
personal  estate,  and  would  not  siirvive 
against  the  wife;  which  would  cast 
upon  him  and  his  next  of  kin,  a  more 
onerous  liability  than  the  law  intends." 

85.  See  the  following  cases:  Ind. 
Smith  v.  Beard,  73  Ind.  159.  Ky. 
Fultz  v.  Fox,  9  B.  Mon.  499;  Bansom 
v.  Milward,  5  Ky.  L.  Bep.  252.  Miss. 
Travis  v.  Willis,  55  Miss.  557.  Mo. 
Wisdom  v.  Newberry,  30  Mo.  App.  241; 
Babb  v.  Bruer,  23  Mo.  App.  604.  N.  Y. 
Lennox  v.  Eldred,  65  Barb.  410.  Tex. 
Nash  v.  George,  6  Tex.  234. 

86.  See  supra,  note  74,  next  preced- 
ing. 

87.  Where  both  are  liable  for  a 
joint  tort  the  judgment  should  be  ren- 
dered against  both.  Merrill  v.  City  of 
St.  Louis,  12  Mo.  App.  466. 

In  a  joint  action  for  assault  and 
battery  against  husband  and  wife  for 
a  joint  assault,  there -may  be  a  verdict 
and  judgment  against  the  one,  and  in 
favor  of  the  other.  Roadcap  v.  tape, 
6  Gratt.   (Va.)  213. 
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Actions  for  Value  of  Necessaries.  —  The  judgment  which  should  be 
rendered  in  actions  against  husband  and  wife  for  necessaries  furnished 
the  family,  depends  upon  the  extent  to  which  under  the  statutes,  the 
parties  or  their  estate  are  liable.  Under  a  statute  making  them 
jointly  or  severally  liable,  a  personal  judgment  may  be  rendered 
against  her,88  or  in  an  action  against  them  both  the  judgment  may  be 
joint.89 

Under  other  statutes  a  personal  judgment  against  the  wife  is  not 
authorized.90    The  judgment  against  the  husband  must  be  personal.01 

2.  Default  Judgments.  —  At  common  law,  since  service  was  made 
upon  the  husband  for  the  wife,  the  husband  could  suffer  a  default 
for  both,92  but  under  the  modern  statutes  the  wife  may  defend  her 
own  title  and  possession  of  lands  even  though  a  default  be  entered 
against  the  husband.93 

In  equity,  however,  notwithstanding  rules  of  court  authorize  service 
upon  the  husband  for  the  wife,  a  default  cannot  be  entered  against  the 
wife  upon  failure  to  answer  where  the  complaint  shows  coverture  upon 
her  part;  in  such  case  the  court  should  appoint  a  guardian  ad  litem 
to  represent  the  wife  upon  the  failure  of  some  one  appearing  for  the 
feme  covert. Si 

"While  a  default  judgment  cannot  be  entered  in  an  action  upon  a 
contract  of  the  wife  where  a  married  woman  is  not  liable  upon  her 
contracts,95  where  her  disabilities  have  been  removed  and  she  may  be 


In  Texas  it  has  been  held  that  al- 
though the  judgment  may  be  rendered 
against  both  for  the  wife's  tort  it 
should  he  so  framed  as  to  require  that 
the  separate  estate  of  the  wife  be  first 
exhausted.  Zeliff  v.  Jennings,  61  Tex. 
458. 

_  But  where  the  husband  and  wife  are 
joint  tortfeasors  the  joint  judgment 
need  contain  no  direction  as  to  a  re- 
covery out  of  either  personal  estate. 
Taylor  v.  Stephens,  17  Tex.  Civ.  App. 
36,  42  S.  W.  1048. 

88.  Colo.— 3  Mills'  Ann.  St.  (2d  ed.), 
§3021a;  Gilman  v.  Matthews,  20  Colo. 
App.  170,  77  Pae.  366.  .  la.— See  Smed- 
%  v.  Felt,  41  Iowa  588.  Ore.— Phipps 
».  Kelly,  12  Ore.  213,  6  Pac.  707. 

Necessity  for  Judgment  Against  Hus- 
hand  Also. — It  is  not  necessary  to  a 
recovery  against  the  wife  for  family 
expenses  that  there  should  also  be  a 
judgment  against  the  husband.  Bar- 
Mtt  v.  Marks,  71  111.  App.  673. 

Whether  Liability  of  Wife  Is  In  Per- 
sonam or  In  Rem.— The  court  in  Hay- 
aen  v.  Rogers,  22  111.  App.  557,  said: 
,T1"i  defense  sought  to  be  interposed 
Jy  Mrs.  Hayden  was  based  upon  the 
wory  that  this    statute   imposes    no 


personal  liability  upon  the  wife  for 
family  expenses,  but  merely  creates  a 
charge  upon  her  property  which  can 
be  enforced  only  by  proceedings  in  rem 
against  such  property  as  she  was  own- 
ing at  the  time  the  indebtedness  was 
incurred.  "We  are  of  the  opinion  that 
such-  is  not  the  proper  construction  of 
the  statute.  .  .  .  The  liability  there- 
fore, imposed  upon  her,  is  necessarily 
a  personal  liability,  for  upon  no  other 
principle  can  effect  be  given  to  this 
provision  of  the  statute." 

89.  IT.  S— Houghteling  v.  Walker, 
100  Fed.  253.  Colo.— Gilman  v.  Mat- 
thews, 20  Colo.  App.  170,  77  Pac.  366. 
111. — Barnett  v.  Marks,  71  111.  App, 
673. 

90.  Eavisies  v.  Stoddart  &  Co.,  32 
Ala.  599;  Harned  v.  Shores,  75  Mo.  App. 
500;  Latimer  v.  Newman,  69  Mo.  App. 
76. 

91.  Eavisies  v.  Stoddart  &  Co.,  32 
Ala.  599. 

92.  Green  v.  Branton,  16  N.  C.  500. 

93.  Walton  v.  Parish,  95  N.  C.  259. 

94.  O'Hara  v.  MeConnell,  93  U.  S. 
150,  23  L.  ed.  840. 

95.  Dorrance  v.  Scott,  3  Whart. 
(Pa.)  309,  31  Am.  Dec.  509, 
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sued  as  a  feme  sole,  a  default  judgment  may  be  entered  against  her,94 
especially  where  the  defense  of  coverture  to  be  available  must  be 
pleaded.97 

A  feme  covert  is  not  bound  by  a  default  judgment,  however,  when 
the  complaint  states  no  cause  of  action  against  her,  but  merely  recites 
that  she  is  the  wife  of  the  other  defendant.98  On  the  other  hand 
where  the  husband  is  joined  for  conformity  merely  and  no  relief  is 
sought  against  the  husband,  upon  failure  to  answer,  a  default  judg- 
ment should  only  be  entered  against  the  wife.99 

3.  Judgments  by  Confession  or  Consent.  —  In  the  absence  of  stat- 
ute giving  her  authority  to  do  so,  a  married  woman  cannot  bind  her- 
self by  a  confession  of  judgment,1  though  there  is  an  exception  to  this 
rule,  and  she  may  confess  judgment  upon  a  note  or  bond  given  for 
the  purchase  price  of  land  conveyed  to  her  as  separate  property,  this 
power,  however,  being  limited  to  such  purpose.2 

Under  the  modern  statutes,  however,  allowing  her  to  contract  and 
to  be  sued  as  a  feme  sole  she  may  confess    a   judgment,3   but  her 


96.  Oal.— See  Emery  v.  Kipp,  154 
Cal.  83,  97  Pac.  17,  129  Am.  St.  Eep. 
141,  19  L.  E.  A.  (N.  S.)  983.  Ky. 
Herring  v.  Johnston,  24  Ky.  L.  Eep. 
1940,  72  S.  W.  793.  '  Md.— Brown  v 
Kemper,  27  Md.  666.  N.  Y. — Ch'apman 
v.  Lemon;  11  How.  Pr.  235.  Tenn. — Car- 
ter v.  Kaiser,  48  S.  W.  265.  Can. 
Lougheed  v.  Murray,  17  Can.  L.  T 
105. 

Such  a  judgment  is  valid  though  her 
husband  was  not  joined  with  her  as 
co-defendant  and  though  she  be  sued 
as  a  feme  sole  and  in  her  maiden  name. 
Emery  v.  Kipp,  154  Cal.  83,  97  Pac. 
17,  129  Am.  St.  Eep.  141,  19  L.  E.  A. 
(N.  S.)    983. 

A  judgment  by  default  against  a 
married  woman  upon  a  note  executed 
by  her  and  her  husband  is  neither 
void  nor  erroneous  but  may  be  en- 
forced against  her  separate  property  aa 
if  she  were  sole.  Chollar  v.  Temple,  39 
Ark.  238. 

97.  Ind.— Burk  v.  Hill,  55  Ind.  419. 
la. — Guthrie  v.  Howard,  32  Iowa  54; 
Wolf  V.  Van  Metre,  23  Iowa  397.  Ky, 
Shanklin  v.  Moody,  23  Ky.  L.  Eep. 
2063,  66  S.  W.  502.  Mich.— Evans  v 
Caiman,  92  Mich.  427,  52  N.  W.  787, 
31  Am.  St.  Eep.  606,  equity  will  not 
set  aside  judgment.  N.  Y. — Hansee  V. 
Piero,  56  Hun  463,  25  Abb.  N.  C. 
46,  10  N.  Y.  Supp.  494. 

Injunction  will  not  issue  to  restrain 
enforcement  of  default  judgment 
against  a  married  woman  where  cover- 
ture  not  pleaded   as  judgment  is  not 
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void,  but  voidable  only.  MeCurdy  v. 
Baughman,  43  Ohio  St.  78,  1  N.  E. 
93. 

Upon  the  marriage  of  a  feme  sole 
plaintiff,  during  the  pendency  of  the 
suit  where  the  defendant  fails  to  plead 
coverture  upon  her  part,  he  cannot 
avoid  judgment  by  writ  of  error.  Bates 
v.  Stevens,  4  Vt.  545. 

98.  Preundt  v.  Hahn,  28  Wash.  117, 
68  Pac.   184. 

99.  Wilbur  v.  Maynard,  6' Colo.  483". 
1*    Ala.— Tanner  v.  State,  92  Ala.  53, 

9  So.  531.  111.— Forsyth  v.  Barnes,  228 
111.  326,  81  N.  E.  1028.  Ind.— Patton 
v.  Stewart,  19  Ind.  233.  La.^Strother 
v.  Hamlet,  28  La.  Ann.  839.  Md.— Hoff- 
man v.  Shupp,  80  Md.  611,  31  Atl.  505. 
N.  H.— Whitmore  v.  Delano,  6  N.  H. 
543.  N.  J.— Swing  v.  Woodruff,  41  N. 
J.  L.  469.  Pa.— Koechling  v.  Henkel, 
144  Pa.  215,  22  Atl.  808;  Eeal-Estate 
Inv.  Co.  v.  Eoop,  132  Pa.  496,  19  Atl. 
278,  7  L,  E.  A.  211;  Shalleross  v.  Smith, 
81  Pa.  132;  Swayne  v.  Lyon,  67  Pa. 
436. 

The  reason  was  that  she  possessed  no 
power  to  contract.  Koechling  v.  Hen- 
kel, 144  Pa.  215,  22  Atl.  808. 

2.  Christner  17.  Hochstetler,  109  Pa. 
27;  Quinn's  Appeal,  86  Pa.  447;  Ban- 
ner's Appeal,  47  Pa.  67.  See  also 
Thornhill  v.  State  Nat.  Bank,  34  La. 
Ann.  1171. 

3.  Ala. — Winter  v.  City  Council  of 
Montgomery,  79  Ala.  481.  Mo.— Trues- 
dail  v.  McOormick,  126  Mo.  39,  28  S.  W, 
885j  Bearden  v,  Miller,  54  Mo.  App. 
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authority  to  do  so  rests  on  the  extent  of  the  statutory  enlargement  of 
her  common  law  capacity  to  contract  and  be  sued.4 
Confession  of  judgment  for  an  ante-nuptial  debt  has  been  held  valid.5 
Confession  by  Warrant  of  Attorney.  — At  common  law  a  married 
woman  could  not  execute  a  warrant  of  attorney  to  confess  judgment 
for  the  reason  that  coverture  incapacitated  her  from  making  a  bind- 
ing contract,6  and  a  judgment  confessed  thereunder  was  void.7 

The  foregoing  rule  is  inapplicable  to  the  condition  of  married 
women  under  the  modern  statutes  removing  their  disabilities  to  con- 
tract and  to  sue  and  be  sued,8  and  if  the  contract  be  one  that  the 
married  woman  is  enabled  to  make,  and  on  which  she  may  be  sued  at 
law,  she  may  bind  herself  by  a  power  of  attorney  to  confess  judg- 
ment,9 but  as  to  the  contracts  of  a  married  woman  which  she  is  still 
incapacitated  from  entering  into,  her  warrant  of  attorney  to  enter 
judgment  upon  it  is  a  nullity.10 


199.  N.  J. — 'Crosby  v.  Washburn,  66 
N.  J.  L.  494,  49  Atl.  455.  N.  Y.— Canan- 
'  daigua  First  Nat.  Bank  v.  Garlinghouse, 
53  Barb.  615.  N.  C. — Eoseman  v.  Eose- 
man, 127  N.  C.  494,  37  S.  E.  518,  con- 
sent. Pa.— Wells  v.  Bunnell,  160  Pa. 
460,  28  Atl.  851;  Koeehling  v.  Henkel, 
144  Pa.  215,  22  Atl.  808.  See  also 
Real-Estate  Inv.  Co.  v.  Eoop,  132  Pa. 
496,  19  Atl.  278,  7  L.  E.  A.  211.  Tex. 
Cordray  v.  Galveston  (Tex.  Civ.  App.), 
26  S.  W.  245. 

Such  a  judgment  confessed  by  her 
without  fraud  and  representing  an 
actual  indebtedness  is  good  against  her 
estate.  Wells  v.  Bunnell,  160  Pa.  460, 
28  Atl.  851. 

Where  a  married  woman  is  a  free- 
trader and  consents  to  a  judgment 
which  fixes  no  personal  liability  upon 
her,  the  nusband  need  not  be  a  party 
to  the  proceeding.  Canandaigu'a  First 
Nat.  Bank  v.  Garlinghouse,  53  Barb. 
(N.  Y.)  615;  Eoseman  v.  Eoseman,  127 
N.  C.  494,  37  S.  E.  518. 

4.  Ala.— Tanner  v.  State,  92  Ala. 
53,  9  So.  531.  EL— Forsyth  v.  Barnes, 
228  111.  326,  81  N.  E.  1028.  N.  J. 
Swing  v.  Woodruff,  41  N.  J.  L.  469. 

5.  Travis  v.  Willis,  55  Miss.  557. 

6.  Forsyth  v.  Barnes,  228  HI.  326, 
81  N.  E.  1028;  Haywood  v.  Shreve,  44 
N.  J.  L.  94. 

7.  Del.— Mendenhall  V.  Springer,  3 
Harr.  87.  IU.— Forsyth  v.  Barnes,  228 
111.  326,  81  N.  E.  1028.  Pa.— Caldwell 
!■  Walters,  18  Pa.  79,  55  Am.  Dec.  592; 
JJorrance  v.  Scott,  3  Whart.  309,  31 
Am.  Dec.  509. 


8.  Haywood  v.  Shreve,  44  N.  J. 
L.   94. 

9.  Haywood  v.  Shreve,  44  N.  J. 
L.  94.  See  also  Cordray  v.  City  of  (Gal- 
veston  (Tex.  Civ.  App.),  26  S.  W.  245. 
'  10.  Del. — Mendenhall  v.  Springer,  3 
Harr.  87;  Ex  parte  Wright,  2  Harr.  49. 
111. — Forsyth  v.  Barnes,  228  111.  326, 
81  N.  E.  1028.  La.— Baines  v.  Bur- 
bridge  &  Co.,  15  La.  Ann.  628.  N.  J. 
Haywood  v.  Shreve,  44  N".  J.  L.  94; 
Swing  v.  Woodruff,  41  N.  J.  L.  469. 
Pa.— Caldwell  v.  Walters,  18  Pa.  79,  55 
Am.  Dee.  592;  Dorrance  v.  Scott,  3 
Whart.  309,  31  Am.  Dec.  509.  Tex. 
Lane  v.  Moon,  46  Tex.  Civ.  App.  625, 
103  S.  W.  211,  affirmed  in  102  Tex.  586. 

Summary  judgment  upon  a  replevy 
bond  is  within  the  reason  of  the  above 
rule.  Lane  v.  Moon,  46  Tex.  Civ.  App. 
625,  103  S.  W.  211,  affirmed  in  102 
Tex.  586. 

In  Forsyth  v.  Barnes,  228  111.  326, 
81  N*.  E.  1028,  the  court  said:  "On 
principle  it  might  well  be  urged  that 
there  is  a  plain  distinction  between  a 
judgment  entered  by  confession  under 
a  power  of  attorney  where  the  woman 
has  no  actual  notice  after  she  signs 
the  note  with  the  power  of  attorney 
attached,  and  a  judgment  entered  on 
an  ordinary  note  or  contract  after 
notice  of  the  actual  proceedings  has 
been  given  to  a  married  woman.  In 
the  latter  case  she  can  appear1  and 
plead  coverture  if  she  desires,  and 
then,  under  the  common  law,  the  plea 
must  be  upheld,  while  in  the  first  case 
she  has  no  such  opportunity  and  may 
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A  valid  judgment  by  confession  may  be  entered  against  a  married 
woman  after  marriage  where  she  executed  the  warrant  of  attorney 
.prior  to  marriage.11 

If  the  husband  and  wife  have  signed  a  warrant  of  attorney,  a  judg- 
ment thereon  though  void  as  to  the  wife  is  valid  as  to  the  husband,12 
but  there  is  authority  to  the  contrary.13 

Confession  by  Husband.' — Where  the  husband  represents  his  wife  in 
joint  actions  against  them.it  would  seem  that  he  may  confess  judg- 
ment, which  will  bind  them  both;14  but  if  it  be  as  to  a  matter  con- 
cerning which  she  cannot  be  rendered  liable,  such  a  confession  of  judg- 
ment would  have  no  binding  effect;15  certainly  none  as  to  the  wife.18 

Where  an  action  will  not  lie  between  husband  and  wife  he  will  be 
without  power  to  confess  judgment  in  her  favor,17  but  the  rule  is 
otherwise  where  they  may  contract  with  each  other  and  enforce  such 
contracts  against  each  other.18 

In  equity  a  consent  decree  by  the  wife  is  valid.19 

4.  The  Record.  —  When  the  wife's  capacity  to  contract  was  the 
exception  rather  than  the  rule,  the  record,  in  order  to  support  the 
judgment,  must  in  some  states  affirmatively  show  a  case  wherein  she 
would  be  liable;20  but  as  the  wife's  capacity  to  contract  has  been 
greatly  extended  and  her  incapacity  to  contract  is  now  the  exception 


never  know  of  the  judgment  until  long 
after  it  is  entered." 

In  Louisiana  a  married  woman  can- 
not confess  a  judgment  for  a  debt  of 
her  husband  or  of  the  community.  Ed- 
wards v.  Edwards,  29  La:  Ann.  597. 

11.  Baker  v.  Lukens,  35  Pa.  146; 
Eneu  v.  Clark,  2  Pa.  234,  44  Am.  Dec. 
191.  But  see'  Ex  parte  Wright,  2  Harr 
(Del.)  49,  where  it  was  held  that  a 
judgment  against  husband  and  wife 
under  a  warrant  of  this  character  was 
erroneous.  See  also  Yard  v.  Ellard,  1 
Salk.  117,  91  Eng.  Reprint  109. 

12.  Shallcross  v.  Smith,  81  Pa.  132; 
Wallace  v.  Eippon,  2  Bay  (S.  C.)   112. 

13.  Mendenhall  v.  Springer,  3  Harr. 
(Del.)    87. 

14.  Vick  &  Mebane  v.  Pope,  81  N.  C 
22;  Evans  v.  Meybert,  19  Pa.  402.  Sea 
also  Coolidge  v.  Parris,  8  Ohio  St.  594. 

In  Lewis  v.  Brewster,  57  Pa.  410,  i\ 
was  held  that  the  husband  had  no 
authority  to  confess  judgment  in  an 
action  in  ejectment  relative  to  his 
wife's  land. 

15.  Mendenhall  v.  Springer,  3  Harr. 
(Del.)  87;  Watkins  v.  Abrahams,  24 
N.   Y.   72. 

16.  Ala. — Stevens  v.  Dubarry,  Minor 
379.  Mo.— Coe  v.  Bitter,  86  Mo.  277. 
N.  Y.— Brittin  v.  Wilder,  6  Hill  242.  Pa. 
Shallcross  v.  Smith,  81  Pa.  132. 
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17.  Countz  v.  Markling,  30  Ark.  17. 

18.  Thomas  v.  Mueller,  106  111.  36; 
Williams'  Appeal,  47  Pa.  307.'  See  also 
Harwood  v.  Harwood,  235  Pa.  532,  84 
Atl.   426. 

Compare,  supra,  I,  A,  1,  b,  (H). 

19.  Sowles  v.  Witters,  39  Fed.  403; 
Winter  v.  Montgomery,  79  Ala.  481. 

20.  IT.  S.— Canal  Bank,  etc.  v.  Par- 
tee,  99  V-  s-  325>  25  L-  ed-  39°-  Ia> 
McGlaughlin  v.  O'Bpurke,  12  Iowa  459. 
Ky. — Adams  v.  Jett's  Admr.,  6  Bush 
585.  La. — See  Praneis  v.  Martin,  28 
La.  Ann.  403;  Robson  v.  Shelton,  14 
La.  Ann.  712;  White  v.  Baillio,  12 
La.  Ann.  663.  Miss. — Magruder  v.  Buck, 
56  Miss.  314;  Griffin  v.  Ragan  &  Dickey, 
52  Miss.  78;  Gary  v.  Dixon,  51'  Miss. 
593.  N.  J.— Lewis  v.  Perkins,  36  N.  J. 
L.  133.  N.  C— Green  v.  Ballard,  116 
N.  C.  144,  21  S.  E.  192.  Pa.— Baker  v. 
Singer  Mfg.  Co.,  122  Pa.  363,  15  Atl 
458;  Gould  v.  McFall,  111  Pa.  66,  2 
Atl.  403;  Hugus  v.  Dithridge  Glass 
Co.,  96  Pa.  160;  Hecker  «.  Haak,  88  Pa. 
238;  Swayne  v.  Lyon,  67  Pa.  436.  Tex. 
Menard  ».  Lydnor,  29  Tex.  257;  Cov- 
ington v.  Burleson,  28  Tex.  368;  Parr 
v.  Wright  &  Hart,  27  Tex.  96;  Trimbla 
».  Miller,  24  Tex.  214.  • 

It  is  a  sufficient  compliance  to  this 
rule  if  the  declaration  shows  conditions 
enabling   the   married  woman   to  con- 
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rather  than  the  rule,  a  judgment  is  not  void  though  the  record  does 
not  affirmatively  show  the  facts  showing  her  liability,21  and  especially 
is  this  so  where  the  record  does  not  show  that  the  judgment  was 
against  a  married  woman;22  but  if  the  record  shows  she  was  a  feme 
covert  and  does  not  show  a  case  wherein  she  would  be  liable,  the  judg- 
ment is  voidable.23 

Statutes  sometimes  authorize  a  married  woman  where  her  coverture 
does  not  appear  upon  the  record,  to  have  the  judgment  opened  and  a 
new  trial  granted.24 

5.  Direct  and  Collateral  Attack.  —  Under  the  rule  as  laid  down 
in  some  decisions  an  unauthorized  personal  judgment  against  a  married 
woman  is  void  and  hence  is  subject  to  collateral  attack;25  while  others 


tract.    Duncan  v.  Eobertson,  58  Miss. 
390. 

To  sustain  a  judgment  entered 
against  a  married  woman  upon  a 
transcript  from  the  docket  of  a  jus- 
tice of  the  peace  in  a  suit  against 
husband  and  wife  "for  necessaries  fur- 
nished to  the  wife  and  at  her  request 
and  direction,  for  the  use  of  herself 
and  family  and  for  the  improvement  of 
her  separate  estate,"  it  is  not  neces- 
sary that  it  should  appear  affirmative- 
ly from  the  transcript  that  the  neces- 
saries were  furnished  upon  the  credit 
of  the  wife's  separate  estate,  and  it 
is  error  to  enjoin  the  plaintiff  from 
issuing  execution  proeess  against  the 
wife's  estate  on  the  ground  of  the 
want  of  such  an  averment.  Fenster- 
macher  v.  Xander,  116  Pa.  41,  10  Atl. 
128.  ■ 

Where  a  statute  gives  a  married 
woman  capacity  to  contract  for  sew- 
ing machines  for  her  own  use,  plain- 
tiff must  show  by  his  pleadings  that 
the  debt  upon  which  suit  is  brought 
is  witkin  the  letter  of  the  act.  Baker 
«.  Singer  Mfg.  Co.,  122  Pa.  363,  15 
Atl.  458. 

21.  In  Adams  v.  Grey,  154  Pa.  258, 
26  Atl.  423,  decided  in  1893,  it  was 
held  that  the  rights  and  liabilities  of 
married  women  in  this  state  have  been 
greatly  changed  and  enlarged  by  the 
act  of  June  3,  1887.  The  authorities 
which  were  applicable  to  questions 
arising  before  the  passage  of  that  act 
are  inapplicable  now.  The  judgment 
against  a  married  woman  which  was 
then  presumably  void  is  now  presum- 
ably valid.  It  is  no  longer  necessary 
,  to  such  validity  to  set  out  on  the 
Record  the  facts  which  before  the  act 
ii 


were  necessary  to  the  validity  of  the 
judgment. 

22.  Ind.— Burk  v.  Hill,  55  Ind.  419; 
Long  v.  Dixon,  55  Ind.  352.  Miss. — Rob- 
inson v.  Stadeker,  59  Miss.  3.  Ore. 
Farris  v.  Hayes,  9  Ore.  81.  Pa. — Adams 
v.  Grey,  154  Pa.  258,  26  Atl.  423;  Swei- 
gart  v.  Conrad,  12  Pa.  Super.  108; 
Jester  v.  Hunter,  2  Pa.  Dist.  690;  Fry 
v.  Morgan,  23  Pa.  Co.  Ct.  662;  Weldy 
v.  Young,  21  Pa.  Co.  Ct.  15;  Susque- 
hanna Mut.  Fire  Ins.  Co.  v.  Charles,  20 
Pa.  Co.  Ct.  151;  Raymond  &  Campbell 
v.  Goetz,  9  Pa.  Co.  Ct.  353. 

23.  Emmett  v.  Yandes,  60  Ind.  548. 

24.  Mitchell  v.  Moore,  6  Bush  (Ky.) 
659;  Adams  v.  Jett's  Admr.,  6  Bush 
(Ky.)   585. 

This  power  has  been  taken  away  by 
later  provisions  and  is  applicable  to 
judgments  rendered  while  such  pro- 
vision is  in  force.  Bagby  v.  Champ, 
83   Ky.  13. 

25.  HI.— Forsyth  v.  Barnes,  228  111. 
326,  81  N.  E.  1028.  Ky.— Stevens  v. 
Deering,  10  Ky.  L.  Rep.  393,  9  S.  W. 
292;  Parsons  v.  Spencer,  83  Ky.  305; 
Storms  v.  Arnold,  11  Ky.  L.  Eep.  181. 
La. — Beasley  v.  Jenkins,  117  La.  577,  42 
So.  145;  Bowman  v.  Kaufman,  30  La. 
Ann.  1021.  Md.— Griffith  v.  Clarke,  18 
Md.  457.  Mass. — Morse  v.  Toppan,  3 
Gray  411.  Miss. — Magruder  v.  Buck,  56 
Miss.  314;  Mallett  v.  Parham  &  Blunt, 
52  Miss.  921;  Griffin  v.  Ragan  &  Dickey, 
52  Miss.  78;  Cary  v.  Dixon,  51  Miss. 
593;  Davis  v.  Foy,  7  Smed.  &  M.  64. 
Mo.— Hinkle  v.  Kerr,  148  Mo.  43,  49 
S.  W.  864;  Asbury  v.  Odell,  83  Mo. 
264;  Corrigan  v.  Bell,  73  Mo.  53;  Weil 
v.  Simmons,  66  Mo.  617;  Lincoln  v. 
Bowe,  64  Mo.  138;  Wernecke  v.  Wood,' 
58  Mo.  352.  Pa.— Vandyke  v.  Wells, 
103   Pa.   49;    Hecker  v.   Haak,   88   Pa. 
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find  perhaps  the  preponderance  of  authorities  adopt  a  more  libera) 
view  and  hold  such  a  judgment  to  be  voidable  only-  and  therefore  bind- 
ing until  set  aside  by  appeal,  writ  of  error,  or  some  other  direct 
proceeding,26  as  for  example  by  a  motion  to  set  aside  where  the  defect 
appears  on  the  face  of  the  record.27 

Arrest  of  Judgments  — "While  judgment  will  be  arrested  in  an 
action  by  husband  and  wife  where  there  has  been  a  misjoinder  of 
causes  of  action,29  or  where  the  pleadings  show  no  cause  of  action 
against  a  feme  covert,30  the  improper  joinder  of  the  husband  with  the 
wife  is  not  ground  for  arrest  of  judgment.31 

If  the  pleadings  do  not  show  such  an  interest  in  the  cause  of  action 
as  to  authorize  the  joinder  of  the  wife  with  the  husband,  advantage 
may  be  taken  of  it  by  motion  in  arrest  of  judgment.82 


238;  Swayne  v.  Lyon,  67  Pa.  436;  Gra- 
ham v.  Long,  65  Pa.  383;  Caldwell  v. 
Walters,  18  Pa.  79,  55  Am.  Dec.  592. 
S.  0.— Wallace  v.  Eippon,  2  Bay  112. 
Tex. — Texas  Brewing  Co.  v.  Bisso  (Tex. 
Civ.  App.),  109  S.  W.  270;  Lane  v. 
Moon,  46  Tex.  Civ.  App.  625,  103  S.  W. 
211.  W.  Va.— White  v.  Poote  Lumb.  & 
Mfg.  Co.,  29  W.  Va.  385,  1  S.  E.  572, 
6  Am.  St.  Rep.  650. 

26.  Ala.— Childress  v.  Taylor,  33  Ala. 
185.  Cal.— Gambette  v.  Brock,  41  Cal. 
78.  D.  C. — Magruder  v.  Armes,  15  App. 
Cas.  .379.  Ga.— Wingfield  v.  Ehea,  73 
Ga.  477;  Mashburn  v.  Gouge,  61  Ga. 
512;  Glover  v.  Moore,  60  Ga.  189.  Ind. 
Lieb  v.  Liehtenstein,  121  Ind.  483,  23 
N.  E.  284;  Wright  v.  Wright,  97  Ind. 
444;  Long  v.  Dixon,  55  Ind.  352; 
Landers  v.  Douglas,  46  Ind.  522;  Wag- 
ner v.  Ewing,  44  Ind.  441;  Elson  v 
O'Doud,  40  Ind.  300;  McDaniel  v. 
Carver,  40  Ind.  250.  la. — Guthrie  v. 
Howard,  32  Iowa  54;  Wolff  v.  Van 
Metre,  19  Iowa  134.  Kan. — Keith  v. 
Keith,  26  Kan.  26.  Ky.— Sypert  v.  Har- 
rison, 88  Ky.  461,  11  S.  W.  435.  See 
Shanklin  v.  Moody,  23  Ky.  L.  Sep.  2063, 
66  S.  W.  502.  Mich — Wilson  v.  Cool- 
idge,  42  Mich.  112,  3  N.  W.  285.  Mo. 
Truesdail  v.  McCormiek,  126  Mo.  39,  28 
S.  W.  885;  Nave  v.  Adams,  107  Mo. 
414,  17  S.  W.  958,  28  Am.  St.  Eep. 
421.  Mont.— Vantilburg  v.  Black,  3 
Mont.  459.  N.  O.— Grantham  v.  Ken- 
nedy, 91  N.  C.  148;  Vick  &  Mebane 
v.  Pope,  81  N.  C.  22;  Green  v.  Branton, 
16  N.  C.  504.  Ohio.— McCurdy  v.  Baugh- 
man.  43  Ohio  St.  78,  1  N.  E.  93;  Callen 
v.  Ellison,  13  Ohio  St.  446,  82  Am.  Dec. 
448.  Ore. — Fan-is  v.  Hayes,  9  Ore.  81. 
R.  I.— Smith  v.  Borden,  17  E.  I.  220, 
21   Atl.   351,  33  Am.  St.  Rep.  867,  11 
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L.  E.  A.  585.  Tenn.— Adcock  v.  Mann 
(Tenn.  Ch.),  38  S.  W.  99;  Chatterton 
v.  Young  &  Walker,  2  Tenn.  Ch.  768; 
Howell  v.  Hale,  5  Lea  405.  Tex.— Phelps 
v.  Brackett,  24  Tex.  236;  Baxter  v. 
Dear,  24  Tex.  17,  76  Am.  Dec.  89;  Tay- 
lor v.  Harris,  21  Tex.  438;  Howard  v. 
North,  5  Tex.  290,  51  Am.  Dec.  769; 
Smith  v.  Eidley,  30  Tex.  Civ.  App.  158, 
70  S.  W.  235;  Walters  v.  Cantrell  ,(Tex. 
Civ.  App.),  66  S.  W.  790;  Carson  v. 
Taylor,  19  Tex.  Civ.  App.  177,  47  S.  W. 
395;  Benson  v.  Cahill  (Tex.  Civ.  AppO, 
37  S.  W.  1088.  Va.— MeCullough  v. 
Dashiell,  85  Va.  37,  6  S.  E.  610.  Eng. 
Moses  v.  Richardson,  8  Barn.  &  C.  421, 
15  E.  C.  L.  254;  Diek  v.  Tolhausen,  4 
Hurlst.  &  N.  695. 

Under  the  Kentucky  married  woman's 
act  of  March  15,  1894,  a  married  woman 
cannot  resist  the  enforcement  of  a 
judgment  against  her  on  the  ground 
that  she  was  liable  only  as  surety  in 
the  note  upon  which  the  judgment  was 
rendered,  as  that  defense  could  have 
been  made  in  the  original  action.  Wren 
v.  Picklen,  109  Ky.  472,  59  S.  "V^  746. 

27.  Ind. — Emmett  v.  Yandes,  60  Ind. 
548.  Ky.— Eubel  v.  Bushnell,  91  Ky. 
251,  15  S.  W.  520.  N.  C— Green  v. 
Ballard,   116  N.  C.  144,  21  S.  E.  192. 

28.  See  generally  the  title  "Arrest 
of  Judgment." 

29.  Barnes  v.  Hurd,  11  Mass.  59; 
Penters  v.  England,  1  McCord  (S.  C.) 
14. 

30.  McKeowen  v.  Johnson,  1  MeCord 
(S.  C.)  578,  10  Am.  Dec.  698;  Sheppard 
v.  Kindle,  3  Humph.  (Tenn.)  80. 

31.  Demeritt  v.  Mills,  59  N.  H.  18. 

32.  Edwards  v.  Sheridan,  24    Conn. 
165:  Creiger  v.  Smith,  2  McMull.  (S.  C)  % 
140. 
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Opening  and  vacating  will  be  treated  in  another  article  in  this 
work.33 

C.  Res  Adjudicata.34 —  While  a  married  woman  in  those  states 
where  she  has  the  capacity  to  contract  and  to  sue  and  be  sued  as  a  feme 
sole,  conferred  upon  her  by  statute,  where  she  is  a  proper  party  to  an 
action,  is  concluded  by  the  decree  entered  therein,35  she  is  not  bound 
in  some  jurisdictions  by  a  judgment  upon  a  contract  which  she  had 
not  the  power  to  make.36  Nor  is  the  husband  bound  by  the  judgment 
in  an  action  to  which  his  wife  alone  was  a  party.37 

"While  a  decree  based  upon  a  finding  that  the  husband  had  no  interest 
in  lands  binds  the  wife  though  she  is  not  a  party  to  the  suit,38  a  decree 
based  upon  a  finding  that  the  husband  had  an  interest  in  the  land  does 
not  preclude  the  wife  from  asserting  her  rights  therein  where  she  was 
not  a  party  to  the  action.39 

Separate  Causes  of  Action. —  Where  both  spouses  have  a  separate  cause 
of  action  arising  from  the  same  subject  matter,  a  judgment  in  one  ac- 
tion is  not  a  bar  to  the  other  action.40 

Thus  a  judgment  in  an  action  by  the  wife  to  recover  damages  for 
pain  and  suffering  arising  from  personal  injuries  does  not  bar  the 


33.  See    the    title     "Opening     and 

Closing." 

34.  See  the  title   "Res   Judicata." 

35.  Ark. — Peddie  v.  Owings,  90  Ark. 
608, 119  S.  W.  658.  Del.— Short  v.  Pret- 
tyman,  1  Houst.  334.  Ind. — Batriff  v. 
Stretch,  117  Ind.  526,  20  N.  E.  438. 
See  Fawkner  v.  Scottish  American  Mtg. 
Co.,  107  Ind.  555,  8  N.  E.  689.  la. 
Jones  v.  Glass,  48  Iowa  345.  Ky. 
Beusch  v.  Questa,  116  Ky.  474,  76 
S.  W.  329.  Mo.— Nave  v.  Adams,  107 
Mo.  414,  17  S.  W.  95S,  28  Am.  St.  Eep. 
421;  JlcCormiek  v.  Kirby,  63  Mo.  149. 
N.  C.— Grantham  v.  Kennedy,  91  N.  O. 
148.  Ohio.— City  Nat.  Bank  v.  Holden, 
9  Ohio  I)ee.  (Reprint)  546.  Tex.— Tay- 
lor v.  Harris,  21  Tex.  438;  Howard  v. 
North,  5  Tex.  290,  51  Am.  Dee.  769; 
Cordray  v.  Galveston  (Tex.  Civ.  App.), 
26  S.  W.  245. 

A.  married  woman  who  entrusts  the 
defense  of  a  suit  at  law  to  counsel 
chosen  by  herself,  is  bound  by  the 
acts  of  such  counsel  to  the  extent  that 
any  other  suitor  would  be;  and  if  her 
Plea  be  withdrawn  by  her  counsel  on 
terms  executed  by  the  other  side,  and 
IMgment  be  rendered  against  her  with- 
out any  fraud  on  the  part  of  her  adver- 
Bai7  or  his  counsel,  such  judgment  will 
conclude  her.  Glover  v.  Moore,  60  Ga. 
mi  -,!ee  Cayce  v-  Powell,  20  Tex.  767, 
"1,  73  Am.  r>ec.  211. 


36.  EL— Doyle  v.  Kelly,  75  HI.  574. 
La. — Baines  v.  Burbridge  &  Co.,  15  La. 
Ann.  628.  Md.— Griffith  v.  Clarke,  18 
Md.  457.  Mo. — Corrigan  v.  Bell,  73  Mo. 
53.     Pa.— Graham  v.  Long,  65  Pa.  383. 

37.  Stamp  v.  Franklin,  144  N.  Y. 
607,  39  N.  E.  634,  in  which  case  the 
court  also  said:  "If,  in  respect  to 
the  subject-matter  of  the  wife's  action, 
there  was  a  privity  between  the  hus- 
band and  wife,  he  would  be  bound  un- 
der the  same  circumstances  as.  a  former 
judgment  binds  other  persons,  and  not 
otherwise." 

Where  the  husband .  does  business  in 
his  wife's  name  and  takes  a  note  in 
her  name,  he  is  bound  by  a  judgment 
entered  in  a  suit  in  her  name.  Harris 
v.  Silverman,  154  Mo.  App.  694,  136 
S.  W.  23. 

38.  Lea  v.  Woods,  67  Iowa  304,  25 
N.  W.  255. 

39.  McArthur  v.  Franklin,  16  Ohio 
St.  193. 

40.  Ala. — Sloan  v.  Frothingham,  72 
Ala.  589.  N.  Y.— Stuart  v.  Kissam,  2 
Barb.  493.  See  Kowal  v.  Lehrman,  128 
N.  Y.  Supp.  968.  Pa. — Bash  v.  Sommer, 
20  Pa.  159,  action  for  slander.  Term. 
Louisville  &  N.  B.  Co.  v.  Atkins,  2 
Lea  248.  Tex. — San  Antonio  &  A.  P. 
B.  Co.  v.  Flato,  13  Tex.  Civ.  App.  214, 
35  S.  W.  859;  St.  Louis,  ete.  E.  Co. 
v.  Edwards,  3  Wills.  Civ.  Cas.,  §346. 

Vol.  XI 


804 


HUSBAND  AND  WIFE 


Husband's  action  for  loss  of  services  arising  from  the  injury,41  but  if 
she  recovers  damages  for  her  pain  and  suffering,  such  recovery  is  con- 
clusive of  the  husband's  right  of  recovery.42  Likewise,  where  the  hus- 
band and  wife  are  separately  liable  upon  an  obligation,  a  judgment 
thereon  against  the  husband  does  not  bar  an  action  against  the  wife.43 

Wife's  Separate  Property. —  While  a  judgment  against  the  husband 
alone  in  respect  to  the  wife's  separate  property  is  not  binding  on  the 
wife,  where  she  is  not  a  party  to  the  proceeding,44  if  the  wife  brings 
an  action  in  respect  to  said  property  in  her  own  name,  the  judgment 
therein  precludes  her  from  bringing  an  action  in  relation  thereto  in 
the  name  of  her  husband  and  self,  in  which  she  is  the  real  party  in 
interest.46 

The  husband  is  bound  by  a  judgment  rendered  in  an  action  in  refer- 
ence to  the  wife's  separate  property,  where  she  dies  and  the  suit  is 
revived  by  her  heirs  where  he  does  not  object.46 

Actions  Involving  Community  Property. —  While,  in  an  action  against 
the  husband  in  respect  to  the  community  property,  if  the  wife  has  no 
defense  arising  out  of  the  fact,  that  the  property  is  their  homestead,  she 
is  bound  by  the  judgment  entered  in  such  proceeding,47  she  is  not  con- 
cluded by  a  judgment  against  the  husband  as  to  the  community  char- 
acter of  a  debt.48 


41.  HI. — Blair  v.  Bloomington  &  N". 
R.,  etc.  Co.,  130  111.  App.  400.  la. 
Neumeister  v.  City  of  Dubuque,  47 
Iowa  465.  Mo. — Womach  v.  City  of  St. 
Joseph,  201  Mo.  467,  100  S.  W.  443, 
10  L.  E.  A.  (N.  S.)  140;  Canterbury  v. 
Kansas  City,  130  Mo.  App.  1,  108  S.  W. 
574. 

See  generally  the  title  "Injuries  to 
Persons  and  Property." 

42.  Pettengill  v.  City  of  Yonkers, 
1  N.  Y.  Supp.  805. 

43.  Frisbee  v.  Tufts,  74  Misc.  49,  133 
N.  Y.  Supp.  .641. 

44.  HI. — Franklin  Sav.  Bank  v.  Tay- 
lor, 131  111.  376,  23  N.  E.  397.  Ky. 
Durst  v.  Amyx,  12  Ky.  L.  Rep.  246,  13 
S.  W.  1087;  Jacobs  v.  Case,  8  Ky.  L. 
Rep.  54,  1  S.  W.  6.  N.  0.— Patterson 
v.  Franklyn,  84  S.  E.  18.  Tex.— Wil- 
son v.  Johnson,  94  Tex.  272,  60  S.  W. 
242;  Williamson  v.  Conner,  92  Tex.  581, 
50  S.  W.  697;  Jeffus  v.  Allen,  56  Tex. 
195; 'Read  v.  Allen,  56  Tex.  182;  Bishop 
v.  Gestean  (Tex.  'Civ.  App.),  136  S.  W. 
1141;  Owen  v.  New  York  &  T.  Land 
Co.,  11  Tex.  Civ.  App.  284,  32  S.  W. 
189,   1057. 

A  divorced  wife  is  not  bound  by  a 
decree  of  foreclosure  of  a  vendor's  lien 
in  a  suit  brought  against  .her  former 
husband  to  which  she  was  not  made  a 
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party,  and  litigates  property  which  her 
husband  deeded  to  her,  although  there 
was  no  consideration  for  the  transfer. 
Prank  v.  Frank  (Tex.  Civ.  App.),  23 
S.  W.  819. 

.  Wife  Claiming  Under  Former  Hus- 
band. — A  judgment  in  ejectment  against 
a  husband  does  not  bind  his  wife  who 
claims  the  land  under  a  former  hus- 
band. McConnell  v.  Day,  61  Ark.  464, 
33  S.  W.  731;  Hamilton  v.  Wright,  30 
Iowa   480. 

45.  Hawkins  v.  Lambert,  18  B.  Mon. 
(Ky.)    99. 

46.  Masterson's  Heirs  v.  Marshall's 
Heirs,  5  Dana  (Ky.)  412. 

47.  See  Lichty  v.  Lewis,  63  Fed.  535; 
City  of  San  Antonio  v.  Berry,  92  Tex. 
319,  48  S.  W.  496;  Thompson  «.  Jones 
(Tex.),  12  S.  W.  77;  Mitchell  v.  Eob- 
inson  (Tex.  Civ.  App.),  162  S.  W. 
443;  Treadwell  v.  Walker  County  Lumb. 
Co.  (Tex.  Civ.  App.),  161  S..W.  397; 
Gabb  v.  Boston  (Tex.  Civ.  App.),  149 
S.  W.  569;  Breath  v.  Flowers,  43  Tex. 
Ci(v.  App.  516,  95  S.  W.  26. 

A  judgment  against  the  husband  as 
to  exempt  personal  property  is  conclu- 
sive against  the  wife.  Whiteselle  «. 
Jones   (Tex.  Civ.  App.),  39  S   W   405 

48.  Woste  v.  Bugge,  68  Wash.  90,  Jii 
Pac.  988. 
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D.  Eevival.  —  The  treatment  of  revival  of  judgments  will  be  found 
elsewhere  in  this  work.49 

E.  Enforcement  Op.50  —  1.  Against  Property.  —  A  judgment  re- 
covered against  both  husband  and  'wife  may  be  satisfied  out 
of  the  property  of  either,51  or  both.52  But  the  property  of  one  is  not 
ordinarily  subject  to  execution  on  a  judgment  against  the  other."  This 
does  not  prevent  subjecting  the  husband's  interest  in  property  held  by 


49.  See  the  titles  "Judgments  and 
Decrees,  Eevival  of;"  "Scire  Facias." 

50.  See  generally  the  title  "Judg- 
ments and  Decrees,  Enforcement  Of." 

Garnishment  of  Husband  and  Wife. 
See  10  Standard  Peoc.  406. 

51.  la.— Wolff  v.  Van  Metre,  19 
Iowa  134.  Md. — Brown  v.  Kemper,  27 
Md.  666.  Mo. — Smotherman  v.  Sim- 
mons-Burks Cloth.  Co.,  154  Mo.  App. 
619,  136  S.  W.  13.  Tenn.— Piano  Mfg. 
Co.  v.  Schell,  114  Tenn.  410,  84  S.  W. 
807;  Bell  v.  Trimby  (Tenn.),  38  S.  W, 
100;  Adeock  v.  Mann  (Tenn.  Ch.  App.), 
38  S.  W.  ,99  (separate  property  of 
wife);  Howell  v.  Hale,  5  Lea  405.  Tex. 
Howard  v.  North,  5  Tex.  290,  51  Am. 
Dee.  769.  Wash. — Lumbermen's  Nat. 
Bank  v.  Gross,  37  Wash.  18,  79  Pac. 
470,  not  by  law  exempt.  Can. — Barker 
v.  Westover,  5  Ont.  116. 

The  rule  stated  in  the  text  should 
toe  qualified,  however,  by  saying:  "Un- 
less the  wife's  property  be  exempt  by 
the  instrument  under  which  she  holds, 
or  her  power  of  disposition  be  re- 
strained." Howell  v.  Hale,  5  Lea 
(Tenn.)  405.  See  also  Smotherman  v. 
Simmons-Burks  Cloth.  Co.,  154  Mo, 
App.  619,  136  S.  W.  13. 

Income  of  the  wife  from  a  life  in- 
terest in  property  in  the  hands  of  a 
trustee  may,  after  death  of  husband, 
be  subjected  to  payment  of  a  judg- 
ment, obtained  against  them  jointly 
and  surviving  against  the  wife,  if  there 
be  no  other  property  to  which  cred- 
itor can  resort  for  satisfaction  there- 
of. Brown  v.  Cleary,  1  Bieh.  Eq. 
(S.C.).319. 

Antenuptial  Debt.— Wife's  separate 
estate  liable  to  execution  under  stat- 
ue. Conrad  v.  Howard,  89  Mo.  217, 
1  S.  W.  212. 

52.  N.  Y.— P]anagan  v.  Tinen,  53 
earh.  587.  Tex.— Howard  v.  North,  5 
Jex.  290,  51  Am.  Dec.  769.  Wash. 
wimbermen's  Nat.  Bank  v.  Gross,  37 
Wash  18,  79  Pac.  470. 

■m  Lumbermen's  Nat.  Bank  v.  Gross, 


37  Wash.  18,  79  Pae.  470,  the  court 
said:  "Upon  such  a  note  (joint  note) 
a  personal  judgment  can  be  recovered 
against  both  husband  and  wife,  and 
on  such  judgment  the  community  prop- 
erty of  the  husband  and  wife,  and 
the  separate  property  of  either,  not 
otherwise  by  law  exempt,  can  be  taken 
in   execution. ' ' 

53.  See  the  following  cases:  Ga. 
Brooks  v.  Griffin,  10  Ga.  App.  497, 
73  S.  E.  752,  property  of  wife  not 
subject  to  be  levied  upon  as  that  of 
husband.  Idaho. — Evans  v.  Kroutinger, 
9  Idaho  153,  72  Pac.  882.  HI.— Mager- 
stadt  v.  Schaefer,  110  111.  App.  166, 
property  belonging  to  wife  cannot  be 
taken  for  debts  of  husband.  La. 
Bowman  v.  Kaufman,  30  La.  Ann.  1021. 
Mo.— Hall  v.  Stephens,  65  Mo.  670,  27 
Am.  Bep.  302,  2  Wag.  St.,  §14,  p.  935, 
designed  to  prevent  a  sale  under  execu- 
tion against  husband,  where  wife  holds 
fee  in  her  own  name,  in  derogation 
of  common  law,  and  to  be  strictly  con- 
strued. 

The  husband's  property,  whether 
separate  or  community  property,  is  not 
subject  to  execution  on  a  judgment 
against  the  wife  individually.  Svetinich 
v.  Sheean,  124  Cal.  216,  56  Pac.  1028, 
71  Am.  St.  Bep.  50. 

An  officer  who  holds  an  execution 
against  the  property  of  the  husband 
has  no  authority  by  virtue  of  the 
execution  to  seize  the  property  of  the 
wife.     Furrow  v.  Chapin,  13  Kan.  107. 

Interest  of  Wife  in  Husband's 
Property. — A  sale  of  property  belong- 
ing to  the  husband  made  upon  a  judg- 
ment rendered  against  him  does  not 
convey  away  the  interest  of  the  wife 
therein;  it  is  the  interest  of  the  hus- 
band, not  that  of  the  wife  that  is 
sold.  Wright  v.  Tiehenor,  104  Ind. 
185,  3  N.  E.  853.  And  see  Taylor  v- 
Stoekwell,  66  Ind.  505,  516. 

Property  which  has  been  set  aside 
for  the  use  of  the  wife  and  minor  chil- 
dren,   is   not    subject   to     sale    on    an 
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himself  and  -wife  as  joint  tenants,54  or,  according  to  some  authorities 
as  tenants  by  the  entirety,65  in  satisfaction  of  a  judgment  against  him' 
though  as  respects  the  latter  tenancy,  the  weight  of  authority  is  to  the 
contrary.56  His  interest  in  his  wife's  realty,  by  curtesy  or  otherwise, 
has  always  been  liable  to  be  taken  in  satisfaction  of  a  judgment  against 
him.57 


execution  against  the  divorced  hus- 
band. Holland  v.  Zilliox,  38  Tex.  Civ. 
App.  416,  86   S.  W.  36. 

Husband  a  Nominal  Party. — Where 
the  husband  is  a  party  merely  as 
such,  in  an  action  on  a  liability  wholly 
the  wife's,  execution  cannot  be  taken 
against  his  property.  Marcus  v.  Rovin- 
sky,  95  Me.  106,  49  Atl.  420.  See 
Brown  v.  Kemper,  27  Md.  666. 

54.  Hall  v.  Stephens,  65  Mo.  670, 
27  Am.  Rep.  302,  holding  sale  of  in- 
terest of  husband  in  lands,  devised  to 
himself  and  wife  and  taken  by  them 
as  joint  tenants,  on  execution  in  sat- 
isfaction of  a  judgment  against  him 
not  prevented  by  statute  designed  to 
prevent  sale  under  execution  against 
husband,  where  wife  holds  fee  in  her 
own  name. 

55.  Beach  v.  Hollister,  3  Hun  (N. 
Y.)  519;  Bennett  v.  Child,  19  Wis. 
362,  88  Am.  Dee-  692.  Compare  Cole 
Mfg.  Co.  v.  Collier,  95  Tenn.  115,  31 
S.  W.  1000,  49  Am.  St.  Rep.  921,  30 
L.  R.  A.  315  (holding  that  interest  of 
husband  in  lands  held  by  himself  and 
wife  as  tenants  by  the  entirety  can  be 
levied  upon  and  sold  under  execution 
against  him;  that  purchaser  at  such 
sale  takes  place  of  husband,  and,  ii 
unredeemed,  will  come  into  possession 
of  whole  should  husband  outlive  the 
wife;  but  that  he  is  not  entitled  to 
possession  as  against  the  wife  during 
their  joint  lives  or  in  the  event  she 
survives  the  husband) ;  Ames  v.  Nor- 
man, 4  Sneed  (Tenn.)  683,  70  Am. 
Dec.  269,  holding  to  same  effect  as  Cole 
Mfg.  Co.  v.  Collier,  supra. 

56.  See  the  following:  111.— Al- 
mond v.  Bonnell,  76  111.  536.  Ind. 
Hulett  v.  Inlow,  57  Ind.  412,  26  Am. 
Rep.  64;  Chandler  v.  Cheney,  37  Ind. 
391.  Md.— Jordan  v.  Reynolds,  105 
Md.  288,  66  Atl.  37,  121  Am.  St.  Rep. 
578,  9  L.  R.  A.  (N.  S.)  1026,  review- 
ing several  of  cases.  IT.  J. — Thomas 
v.  De  Baum,  14  N.  J.  Eq.  37.  N.  C. 
Bruce  v.  Nicholson,  109  N.  C.  202,  13 
S.  E.  790,  26  Am.  St.  Rep.  562.-   Vt. 
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Corinth  v.  Emory,  63  Vt.  505,  22  Atl. 
618,  25  Am.  St.  Rep.  780. 

Where  husband  and  wife  hold  as 
tenants  by  entirety,  neither  the  inter- 
est of  the  husband  nor  that  of  the 
wife,  can  be  sold  under  execution  so 
as  to  pass  away  title  during  their 
joint  lives  or  as  against  the  survivor 
after  the  death  of  one  of  them.  Bruce 
v.  Nicholson,  109  N.  C.  202,  13  S.  E. 
790,  26  Am.  St.  Rep.  562.  So  in 
Chandler  v.  Cheney,  37  Ind.  391,  the 
court  said  there  can  be  no  partition 
between  tenants  by  the  entireties, 
while  such  an  estate  exists,  no  interest 
in  it  can  be  sold  on  execution  for  the 
debts  of  the  husband  or  wife.  From 
the  nature  of  the  estate  and  the  legal 
relation  of  the  parties,  there  must  he 
unity  of-  estate,  unity  of  possession, 
unity  of  control  and  unity  in  convey- 
ing or  encumbering  it. 

57.  HI.— Shortall  v.  Hinckley,  31  111 
219,  226.  N.  H.— Brown  v.  Gale,  5  N. 
H.  416.  N.  Y.— Perkins  v.  Cottrell,  15 
Barb.  446;  Van  Duzer  v.  Van  Duzer, 
6  Paige  Ch.  366,  31  Am.  Dec.  257; 
Sackett  v.  Giles,  3  Barb.  Ch.  204.  Ohio. 
Canby  v.  Porter,  12  Ohio  79.  Vt.— Mat- 
toeks  v.  Stearns,  9  Vt.  326. 

Where  husband  and  wife  are  seized 
in  her  right  of  a  remainder  in  fee  in 
lands,  the  husband  has  an  interest  in 
the  land,  upon  which  an  execution, 
against  him  alone,  may  be  extended. 
Brown  v.  Gale,  5  N.  H.  416. 

The  mode  of  levy  in  some  states,  at 
one  time  at  least,  was  by  metes  and 
bounds,  and  to  exhaust  the  interest  of 
the  husband,  as  far  as  the  levy  ex- 
tends. Mattoeks  v.  Stearns,  9  .Vt.  326, 
336.  In  some  of  the  states,  the  cred- 
itor who  levies  upon  the  husband's 
estate,  'in  the  lands  of  the  wife,  was 
put  by.  the  officer  in  the  receipt  of  the 
yearly  issues,  until  the  debt  was  paid 
off.  In  McConihe  v.  Sawyer,  12  N.  H. 
396,  it  was  held  that  the  annual  value 
of  the  land  should  be  appraised,  and 
the  land  set  off  to  the  creditor  to 
hold  for  a  sufficient  time  to 
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Judgments  Against  Wife.  —  Personal  judgments  against  a  married 
woman  alone  are  not  always  authorized;58  where  they  are  unauthor-" 
ized,  they  are  not  enforcible  by  execution  or  otherwise.50  But  where 
authorized,  such  judgments  are  to  be  enforced  in  the  same  manner  as 
those  against  other  parties,60  and  any  property  belonging  to  her,  prop- 
erly chargeable  therewith,  may  be  taken  in  satisfaction  thereof."1 


the  judgment,  if  the  wife  should  live 
eo  long. 

58.  See  supra,  VIII,  B. 

59.  See  the  following:  Callen  v. 
Kottenberry,  76  Ala.  .  169  (statutory 
separate  estate  of  a  married  woman 
cannot  be  taken  on  execution  on  a 
judgment  based  on  a  contract  made 
by  her  during  coverture) ;  White  v. 
Foote  Lumb.  &  Mfg.  Co.,  29  W.  Va. 
385,  1  S.  E.  572,  6  Am.  St.  Eep.  650 
(any  execution  or  suggestion  sued  out 
upon  a  void  judgment ,  against  a  mar- 
ried woman  is  invalid  and  ineffectual 
for  any  purpose). 

60.  Van  Metre  v.  Wolf,  27  Iowa 
341;  Andrews  v.  Monilaws,  8  Hun 
(ST.  Y.)   65. 

Aa  to  enforcement  of  judgments  gen- 
erally, see  the  title  "Judgments  and 
Decrees,  Enforcement  of." 

61.  See  the  following:  Ala. — Askew 
v.  Eenfroe,  81  Ala.  360,  1  So.  47, 
execution  for  costs  can  issue  against  a 
married  woman  and  her  property  be 
sold  thereunder  in  a  suit  brought  by 
her  touching  the  corpus  of  her  sep- 
arate statutory  estate.  HI. — Myers  v. 
Field,  146  111.  50,  34  N.  E.  424  (bill 
to  subject  money  and  securities  in 
hands  of  wife  to  judgment  obtained 
against  her);  Musgrave  ».  Musgrave 
54  111.  186.  la.— Van  Metre  v.  Wolf, 
27  Iowa  341.  Miss. — Taggert  v.  Muse, 
60  Miss.  870,  subsequently  acquired 
property  subjected  in  last  two  cases. 
N.  Y. — Andrews  v.  Monilaws,  8  Hun 
65,  separate  estate  alone  liable  under 
code  as  it  existed  at  this  date.  Pa 
Wells  v.  Bunnell,  160  Pa.  460,  28  Atl. 
851;  Lewis  v.  Linton,  24  Pa.  Co.  Ct. 
188.  S.  D.— Brace  v.  Van  Eps,  12  S.  D. 
191,  80  K.  W.  197.  Va.— Prank  &  Ad- 
ler  v.  Lilienfeld,  33  Gratt.  377.  Can. 
Moore  v.  Jackson,  22  Can.  Sup.  Ct. 
210,  separate  property. 

In  Tennessee,  it  has  been  held  that 
»  judgment  obtained  against  a  mar- 
ried woman  is  valid  and  may  be   en 


forced 


against  her  general   estate,   al- 


though she  could  have  defeated  it  by 
"  "ding  coverture.    Piano  Mfg.  Co.  v. 


Schell,  114  Tenn.  410,  84  S.  W.  807; 
Woodfolk  v.  Lyon,  98  Tenn.  269,  39 
S.  W.  227;  Yeatman,  Shields  &  Co.  v. 
Bellman,  6  Lea  488;  Howell  v.  Hale, 
5  Lea  405;  Chatterton  v.  Young, 
2  Coop.  Ch.  768.  But  her  sep- 
arate estate  is  not  subject,  even  after 
the  termination  of  her  eoverture,  to 
seizure  under  execution  issued  upon 
a  personal  judgment  rendered  against 
her  during  coverture  for  a  debt  not 
chargeable  upon  her  separate  estate. 
Woodfolk  v.  Lyon,  98  Tenn.  269,  39 
S.  W.  227. 

In  Texas  the  judgment  against  a 
married  woman  may  be  enforced 
against  either  her  separate  estate  or 
the  community  property  (Harris  v. 
Williams,  44  Tex.  124;  Christmas  v. 
Smith,  10  Tex.  123;  Howard  v.  North, 
5  Tex.  290,  51  Am.  Dec.  769;  Lane  v. 
Moon,  46  Tex.  Civ.  App.  625,  103 
S.  W.  211;  Carson  v.  Taylor,  19  Tex. 
Civ.  App.  177,  47  S.  W.  395),  although 
the  debt  may  have  in  fact  been  a  com- 
munity debt  and  the  execution  awarded 
in  general  terms  only  and  not  specifical- 
ly against  the  wife's  estate  (Love  v. 
McGill,  41  Tex.  Civ.  App.  471,  91  S.  W. 
246;  Smith  v.  Ridley,  30  Tex.  Civ.  App. 
158,  70  S.  W.  235;  Walters  v.  Cantrell 
[Tex.  Civ.  App.],  66  S.  W.  790).'  And 
this  has  been  held  applicable  in  actions 
on  torts.  Taylor  v.  Stephens,  17  Tex. 
Civ.  App.  36,  42  S.  W.  1048. 

The  statute  which  provides  that  the 
court  upon  entering  judgment  against 
a  married  woman  shall  decree  that 
the  execution  may  be  levied  upon 
either  the  common  property  or  the  sep- 
arate property  of  the  wife  at  the  dis- 
cretion of  the  plaintiff  is  evidently  for 
the  benefit  of  the  plaintiff,  and  the 
failure  of  the  judgment  to  specifically 
award  execution  against  the  wife's 
property  will  not  invalidate  the  judg- 
ment or  render  it  subject  to  collateral 
attack.  White  v.  Cowles  (Tex.),  153 
S.   W.   982. 

A  foreign  judgment  against  a  mar- 
ried woman  has  been  held  unenforcible 
in    Mississippi,    unless    some    fund    be 
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Liability  for  Necessaries.  —  Where  statutes  make  the  property  of  the 
wife  liable  for  all  debts  contrasted  by  either  husband  or  wife  for  neces- 
saries furnished  the  family,  a  judgment  based  on  such  liability  may  be 
enforced  against  such  property.62  But  it  is  a  condition  precedent  to  a 
sale  of  her  property,  under  some  of  such  statutes,  that  execution  has 
been  issued  against  the  husband  and  returned  unsatisfied.63 

Issuance  of  Executions  —  Where  the  husband  may  confess  or  suffer 
a  judgment  to  be  entered  against  him  in  favor  of  his  wife,  an  execution 
may  issue  thereon  at  the  instance  of  the  wife  without  his  consent.65 


pointed  out  from  which  it  may  be  sat- 
isfied, consisting  of  her  separate  prop- 
erty. Choppin  v.  Harmon,  46  Miss. 
304,  judgments  in  this  state  only  en- 
forcible  against  separate  property  of 
wife. 

Sale  extinguishes  interest  of  husband 
in  property  sold  under  execution' 
against  wife.  Wells  v.  Bunnell,  160 
Pa.  460,  28  Atl.  851. 

As  to  proceedings  against  separate 
estate  of  wife,  for  debts  chargeable 
thereon,  see  infra,  XIV. 

As  to  property  exempt  from  execu- 
tion, see  generally  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

62.  See  the  following  cases:  la. 
Frost  v.  Parker,  65  Iowa  178,  21  N.  W. 
507;  Polly  v.  "Walker,  60  Iowa  86,  14 
N.  W.  137.  Mo. — Megraw  v.  Woods, 
93  Mo.  App.  647,  67  S.  W.  709;  Harned 
v.  Shores,  75  Mo.  App.  500;  Bedsworth 
V.  Bowman,  .31  Mo.  App.  116;  Gabriel 
v.  Mullen,  30  Mo.  App.  464  (both  hold- 
ing it  necessary  to  make  wife  party 
to  suit  in  which  judgment  is  rendered 
to  make  it  so  enforcible).  Neb. — Scott 
v.  House,  93  Neb.  324,  140  N.  W.  631; 
George  v.  Edney,  36  Neb.  604,  54  N.  W. 
986.  N.  Y.— Edwards  v.  Woods,  131 
N.  Y.  350,  30  N.  E.  237,  holding,  how- 
ever, that  statute,  is  not  self -executing, 
but  must  be  enforced  in  proceedings 
instituted  for  that  purpose  preliminary 
to  the  taking  of  the  property,  and 
that  an  omcer  cannot  upon  an  execution 
against  the  husband  lawfully  seize  the 
property  of  the  wife  in  the  absence 
of  any  adjudication  that  the  property 
is   liable   for   the    debt. 

See  generally  the  statutes  of  the  sev- 
eral states. 

tfnder  the  provisions  of  a  statute 
which  declares  that  all  property  of  a 
married  woman  not  exempt  by  law 
from  sale  on  execution  or  attachment 
shall  be  liable  for  the  payment  of  all 
debts   contracted  for   necessaries    fur- 
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nished  the  family  of  said  married 
woman  after  execution  against  her 
husband  for  such  indebtedness  has 
been  returned  unsatisfied,  the  wife  is 
in  fact  surety  for  her  husband  and 
judgment  must  be  recovered  against 
her  before  her  separate  estate  can  be 
levied  upon  and  sold  for  such  neces- 
saries. George  v.  Edney,  36  Neb.  604, 
54  N.  W.  986. 

As  to  proceedings  against  separate 
property  generally,  see  infra,  XIV. 

63.  Scott  v.  House,  93  Neb.  325, 
140  N.  W.  631  (under  Comp.  St.,  1911, 
ch.  53,  §1) ;  Sheetz  v.  Cleaver,  8  Phila. 
(Pa.)  3  (under  Act  of  April  11,  1848). 
See  generally  the  statutes  of  the  sev- 
eral states. 

In  Scott  v.  House,  93  Neb.  325,  140 
N.  W.  631,  the  court  said:  "The  stat- 
ute is  explicit  that  the  property  of 
the  wife  is  not  subject  to  sale  until 
this  essential  fact  has  been  established. 
We  are  all  of  the  opinion  that,  under 
a  judgment  which  fails  to  show  that 
it  was  rendered  for  necessaries,  the 
shield  of  the  statute  may  be  raised  at 
any  time  before  a  sale  of  the  wife's 
property;  and  a  majority  believe  that 
this  fact  may  be  shown  even  under 
judgments  which  recite  they  are  ren- 
dered for  necessaries." 

64.  See  generally  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

65.  Kinkade  v.  Cunningham,  22  W. 
N.  C.  (Pa.)  459.  See  also  Kincade 
v.  Cunningham,  118  Pa.  501,  12  Atl. 
410;  Rose  v.  Latshaw,  90  Pa.  238 
(wherein  it  was  held  "that  a  husband 
may  confess  or  suffer  adjudgment  to 
be  entered  against  him,  in  favor  or 
his  wife,  without  the  intervention  of 
a  trustee,  and  execution  may  lawfully 
issue  thereon."  But  see  In  re  Mar- 
vin, 10  Phila.  (Pa.)  524,  30  Leg.  Int. 
361. 

1     As  to  right  of  husband  to  confess 
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2.  Against  Person.06  —  At  common  law,  where  a  judgment  was  ob- 
tained against  husband  and  wife,  the  writ  of  capias  ad  satisfaciendum 
might  be  issued  against  both.67  This  is  still  the  law  where  the  nature  of 
the  action  is  such  as  to  warrant  the  issuing  of  a  capias  ad  satisfacien- 
dum ;68  but  it  seems  the  wife  may  be  taken  alone  or  with  her  husband  on 
final,  though  not  on  mesne,  process.69 


judgment  in  action  by  wife,  see  supra, 
Tin,  B,  3. 

66.  As  to  executions  against  the 
person  generally,  see  the  title  "Judg- 
ments and  Decrees,   Enforcement  of." 

For  arrest  in  civil  cases  generally, 
see  the  title  "Arrest  in  Civil  Cases." 

67.  See  Howard  v.  North,  5  Tex. 
290,  51  Am.  Dec.  769. 

The  situation  at  common  law  with 
reference  to  the  enforcement  of  judg- 
ments on  debts  of  the  wife  contracted 
before  marriage  is  defined  in  Scott  v. 
Morley,  L.  B.  20  Q.  B.  Div.  120,  at 
page  123,  by  Lord  Esher:  "At  com- 
mon law  as  regards  a  contract  made 
by  a  woman  before  her  marriage,  but 
which  was  not  sued  upon  until  after 
her  marriage,  she  and  her  husband 
were  sued  together,  and,  if  it  was 
proved  that  the  contract  on  which  the 
action  was  brought  had  been  made  by 
the  wife  before  marriage,  the  judg- 
ment went  against  both  husband  and 
wife,  and  the  execution  followed  the 
judgment.  In  those  days  one  mode  of 
execution  was  by  a  capias  ad  satis- 
faciendum, and  the  writ  went  against 
both  husband  and  wife,  so  that  th6 
wife  could  be  taken  in  execution  to 
satisfy  the  judgment.  Under  certain 
circumstances — if  it  was  proved  that 
the  wife  had  no  separate  property — 
the  court  was  unable  to  deal  with  a 
wife  in  a  different  way  from  that  in 
which  they  dealt  with  the  husband; 
the  court  could  not  deal  with  him  at 
all.  But  the  wife  was  liable  to  be 
taken  under  a  capias  in  respect  of  a 
contract  entered  into  by  her  before 
marriage."  If  the  action  was  brought 
against  the  wife  when  sole,  and  pend- 
ing the  action  she  married,  the  capias 
was  awarded  against  her  alone,  how- 
ever. Doyley  v.  White,  Cro.  Jae.  323, 
<»  Eng.  Eeprint  276. 

Both  might  be  taken  in  execution 
ui  satisfaction  of  a  judgment  for  the 
tort  of  the  wife.  Kuklence  v.  Vocht, 
*  Pa.  Co.  Ct.  370;  Scott  v.  Morley, 
L-  B.  20  Q.  B.  Div.  120. 
fiut  neither  at  •  law  nor  in    equity 


was  the  wife  liable  to  be  taken  in 
respect  of  a  contract  made  by  her 
during  marriage.  Scott  v.  Morley,  I/. 
E.    20   Q.   B.   Div.   120. 

At  an  early  period  in  the  English 
practice,  when  the  wife  was  taken  in 
execution,  she  was  not  entitled  to  be 
discharged,  unless  it  appeared  that 
there  was  fraud  and  collusion  between 
the  plaintiff  and  her  husband  to"  keep 
her  in  prison.  Eobarts  v.  Mason,  1 
Taunt.  254,  127  Eng.  Eeprint  831; 
Anonymous,  3  Wils.  C.  P.  124.  The 
courts  later  adopted  the  rule,  however, 
that  it  was  matter  of  discretion  to  dis- 
charge a  married  woman,  when  taken 
in  execution.  Chalk  v.  Deacon,  6  J.  B. 
Moore  128,  17  E.  C  L.  465,  2  Paine  & 
Duer  5.  Even  after  such  rule,  how- 
ever, they  denied  applications  of  that 
nature  in  many  cases,  on  the  ground 
that  the  wife  had  separate  property 
and  the  debt  ought,  in  equity,  to  be 
paid  by  her.  Newton  v.  Eowe,  7  Man. 
&  Gr.  49,  135  Eng.  Eeprint  138;  Pinch 
v.  Duddin,  2  Str.  1237,  93  Eng.  Eeprint 
1154;  Pitts  v.  Meller,  2  Str.  1167,  93 
Eng.    Eeprint    1104;    Lanstaff   v.    Eain, 

1  Wils.    C.   P.    149;    Evans  v.   Chester, 

2  Mees.  &  W.  (Eng.)  847;  Hoad  v. 
Matthews,   2   Dowl.   P.   C.    (Eng.)    149. 

68.  Hall  v.  White,  27  Conn.  488. 
The  court  in  Hall  v.  White,  27  Conn. 

488,   said:   "The   doctrine  advanced  in 

3  Blackstone's  Commentaries,  414,  that 
the  ca.  sa.  should  issue  against  the 
husband  alone,  has  not  been  univer- 
sally recognized  as  law,  and  has  never 
been  sanctioned  by  any  direct  decision 
of  this  court..  No  authority  is  cited  in 
support  of  it,  except  an.  ,  anonymous 
case  in  Cro.  Car.j  513,  which,  accord- 
ing to  Ld.  Denman,  Ch.  J.,  in  Newton 
v.  Boodle,  9  Ad.  &  El.,  N.  S.,  963, 
'is  not  very  satisfactory  and  a  little 
contradictory; '  and  the  dictum  of 
Blackstone  is,  in  the  case  last  men- 
tioned, denied  by  the  whole  court.  See 
also  Langstaff  v.  Eain,  et  ux.,  1  Wils., 
149,  and  Anon.,  3  id.,  124." 

69.  Com.  v.  Badlam,  9  Pick.  (Mass.) 
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The  wife  may  be  arrested  and  imprisoned  on  a  judgment  against  her, 
if  the  husband  will  not  satisfy  the  execution,  even  though  the  husband 
cannot  be.70 

3.  Relief  Prom.. —  a.  In  General.  —  "Where  property  belonging 
to  the  wife  is  levied  upon  under  an  execution  upon  a  judgment  against 
the  husband,  an  action  at  law  may  be  maintained  to  recover  the  same,71 
or  if  the  property  is  sold  under  such  execution,  to  recover  damages 
therefor.72 

The  wife  is  not  always  limited  to  actions  at  law,  however,  but  may 
eome  into  equity  for  the  protection  or  recovery  of  her  separate  prop- 
erty, levied  upon  or  sold  under  execution  upon  a  judgment  against  her 
husband.73    So  also  she  may  maintain  a  suit  in  equity  to  protect  her 


362;   MeKinstry  v.  Davis,  3   Cow.   (N. 
Y.)   339,  15  Am.  Dec.  269. 

70.  Haines  v.  'Corliss,  4  Mass.  659 
See  also  Solomon  v.  Waas,  2  Hilt.  (N. 
Y.)    .179. 

-Judgment  must  be  one  enforeible 
against  her  by  execution  against  the, 
person  to  authorize  her  arrest  there- 
under, however.  Hovey  v.  Starr,  42 
Barb.  (N.  Y.)  435,  judgment  for  costs 
not   enforeible. 

Under  a  statute  providing  that  dam- 
ages recovered  for  a  wife's  torts  shall 
be  payable  out  of  her  separate  prop- 
erty and  not  otherwise,  the  wife 
alone  may  be  taken  in  satisfaction  of 
a  judgment  for  a  tort  committed  by 
her.  Kuklenee  v.  Vocht,  4  Pa.  Co.  Ct. 
370,  distinguishing  Whalen  v.  Gabell, 
4  Pa.  Co.  Ct.  187,  holding  that  a  mar- 
ried woman  cannot  be  taken  on  a 
capias  ad  respondendum  in  an  action  of 
slander,  by  saying  that  "there  are 
many  cases  in  which  a  defendant  may 
be  taken  in  execution  after  judgment, 
though  he  could  not  be  arrested  at 
the  commencement  of  the  suit. 

71.  Dickson  v.  Randal,  19  Kan.  212; 
Sherron  v.  Hall,  4  Lea  (Tenn.)  498 
(both  actions  of  replevin  for  personal 
property  belonging  to  wife  sought  to 
be  made  liable  for  debts  of  husband). 

As  to  right  generally  to  bring  re- 
plevin for  property  seized  under  execu- 
tion, see  the  title  "Replevin." 

72.  See  Basye  v.  Brown,  78  Ky. 
553;  Keeney  v.  Good,  21  Pa.  349. 

If  a  judgment  creditor  of  the  hus- 
band sells  his  interest  in  the  lands  of 
the  wife,  he  thereby  succeeds  to  the 
husband's  legal  right  to  the  rents  and 
profits  of  the  land,  but  not  to  his 
legal  immunity  for  waste.  If  he  there- 
fore injure  the  inheritance  of  the  wife, 
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an  action  on  the  case  lies  against  him. 
Babb  v.  Perley,  1  Me.  6. 

73.  See  the  following  cases:  Ala. 
Barclay  v.  Plant,  50  Ala.  509  (suit  to 
recover  possession  and  quiet  title); 
Cole  v.  Varner,  31  Ala.  244;  Crabb's 
Admr.  v.  Thomas,  25  Ala.  212;  Love 
v.  Graham,  25  Ala.  187;  Bridges  &  Co. 
v.  Phillips,  25  Ala.  136,  60  Am.  Dec. 
495.  Ark. — Kirkpatrick  v.  Buford,  21 
Ark.  268,  76  Am.  Dec.  363,  bill  to  en- 
join sale.  111. — Sayles  v.  Mann,  4  111. 
App.  516,  bill  to  enjoin  execution  of 
writ  of  retorno  habendo  against  prop- 
erty belonging  to  wife.  Ky. — Simrall 
v.  Grant,  79  Ky.  435,  bill  to  prevent 
sale  of  her  trust  property  under  an 
execution  against  her  husband.  Md. 
Erdman  v.  Rosenthal,  60  Md.  312; 
Bridges  v.  MeKenna,  14  Md.  258.  Mich. 
Patterson  v.  Fish,  35  Mich.  209,  bill 
to  enjoin  sale.  N.  J. — Johnson  v.  Vail, 
14  N.  J.  Eq.  423.  N.  C— Freeman  v. 
Perry,  17  1ST.  C.  243.  Ohio.— McLeary 
v.  Linder  &  Co.,  2  Ohio  Dec.  (Reprint) 
59,  chancery  "will  protect  it  from 
waste  and  enjoin  its  sale  on  execution 
issued  against  the  husband,  even  in  a 
case  where  there  is  a  remedy,  by  ac- 
tion, as  at  law."  Pa— Thompson's 
Appeal,  107  Pa.  559,  574;  Hunter 's  Ap- 
peal, 40  Pa.  194.  Tenn.— Bottoms  v. 
Corley,  5  Heisk.  1,  equity  proper  forum 
to  vindicate  her  rights  as  to  her  sep- 
arate property. 

Protecting  Dower  Right— She  may 
maintain  a  bill  to  protect  her  interest 
in  lands  of  her  husband,  sought  to  be 
subjected  to  judgments  against  the 
husband,  confessed  by  him  in  a  con- 
spiracy with  another  to  defeat  her 
rights  in  the  property:  Black  v.  Black, 
5  Pa.  Co.  Ct.  356. 

Qualifications    Upon    Rule.— No    aid 


HUSBAND  AND  WIFE 


an 


property  from  execution  upon  a  judgment  void  as  against  her,74  or 


will  be  given  the  wife  in  equity,  how- 
ever, where  she  has  been  guilty  of 
fraud  or  collusion  with  her  husband, 
to  defeat  the  rights  of  his  creditors. 
Simson  v.  Bates,  10  Phila.   (Pa.)   66. 

Clear  Title  in  Wife. — In  order  to 
authorize  the  interference  of  a  court 
of  equity,  however,  a  clear  case  of 
title  in  the  wife  must  be  made  out; 
otherwise  the  court  will  not  interfere, 
hut  leave  the  parties  to  their  remedy 
at. law.     Hunter's  Appeal,  40  Pa.  194. 

joint  Interest. — Remedy  at  Law. 
Where  property  purchased  partly  from 
funds  of  husband  and  partly  from 
those  of  wife  is  to  be  regarded  as 
owned  jointly  by  them,  and  it  is  sought 
to  be  taken  in  satisfaction  of  a  judg- 
ment against  the  husband,  the  wife's 
remedy  is  not  by  injunction  to  protect 
her  interest,  where  it  is  provided  that 
"whenever  a  sheriff  or  other  officer 
shall  levy  an  execution  upon  the  prop- 
erty or  effects  held  jointly  or  in 
partnership  by  the  debtor  or  debtors 
in  execution,  with  others,  to  satisfy 
the  separate  debt  of  such  debtor  or 
debtors,  the  sheriff  or  other  officer 
shall  not  proceed  to  make  sale  there- 
of, ..  .  if  the  person  or  persons,  or 
any  of  them  holding  such  joint  or 
partnership  interest  with  the  debtor, 
shall  assert  an  equitable  or  other 
claim  thereto,  and  in  writing  notify 
the  officer  of  the  existence  of  such 
claim."  McTighe  v.  Bringolf,  42  Iowa 
455.  The  court  said:  "The  plaintiff's 
remedy,  we  think,  was  under  said  sec- 
tion and  the  sections  which  follow. 
She  did  not  need  an  injunction  to  pro- 
tect whatever  interest  she  had  in  said 
property,  and  she  was  certainly  not  en- 
titled to  an  injunction  to  restrain  a 
sale  of  the  interest  which  was  owned 
by  her  husband." 

Proof  Required  Where  Husband  in 
Possession.— Where  the  husband  is  in 
apparent  possession  and  active  control 
of  the  property,  dealing  with  it  as 
his  own,  it  is  incumbent  on  the  wife, 
in  order  to   defeat   the   rights    of   the 

creditors  of  the  husband,  to  establish 
by  dear  and  undoubted  proof,  a  bona 
Me,  right  and  title  to  the  property.     A 

simple  assertion  of  title  as  against  the 

husband  or  his  creditors  will  .not   do; 

there  must  be   clear   affirmative   proof 

to  show  how  the  property  was  acquired, 


and  if  purchased,  that  it  was  paid  for 
by  the  money,  or  purchased  upon  the 
credit,  of  the  wife  exclusively.  Erd- 
man  v.  Rosenthal,   60   Md.  312. 

As  to  enjoining  sale  under  execu- 
tion generally,  see  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

74.  Griffith  v.  Clarke,  18  Md.  457 
(judgment  by  default  against  her  at 
law  on  a  note  signed  by  her  void,  and 
enforcement  of  it  may  be  restrained); 
Griffin  v.  Ragan,  52  Miss.  78  (bill  to 
enjoin  void  judgment  against  her). 

She  may  enjoin  the  execution  of  a 
judgment  against  herself  when  the 
ground  of  the  judgment  is  a  debt  of 
her  husband,  even  though  she  failed 
to  set  up  that  defense  in  the  suit  in 
which  the  judgment  was  obtained. 
Bowman  v.  Kaufman,  30  La.  Ann.  1021, 

She  may  restrain  levy  and  sale  of 
her  property  upon  a  judgment  against 
her  for  necessaries  where  it  is  not 
shown  that  execution  against  the  hus- 
band has  been  issued  and  returned  un- 
satisfied. Scott  v.  House,  93  Neb.  325, 
140  N".  W.  631. 

Valid  Judgment. — But  not  to  pro- 
tect her  separate  property  from  a 
judgment  valid  as  against  her,  as  one 
based  upon  a  contract  made  by  her 
in  carrying  on  a  trade  as  a  partner 
with  ano'ther.  Burk  v.  Piatt,  88  Ind. 
283.  She  can  have  no  relief  from  a 
judgment  valid  as  against  her,  because 
she,  through  ignorance,  omitted  at  the 
proper  time  to  protect  her  rights  by 
proper  defense  to  the  action.  Van- 
Metre,  v.  Wolf,  27  Iowa  341.  And  for 
any  negligence  or  inattention  of  the 
attorney  employed,  equity  can  afford 
her  no  relief.  Brown  v.  Kemper,  27 
Md.  666,  672,  distinguishing  Griffith  V. 
Clarke,  18  Md.  457,  on  the  ground  that 
that  was  an  action  upon  a  contract 
entered  into  by  a  feme  covert,  which 
could  not  be  enforced  against  her  by 
any  proceedings  at  law,  while  the  judg- 
ment in  this  case  was  recovered  in 
an  action  wherein  the  husband  and 
wife  were  jointly  declared  against,  aa 
having  committed  a  wrong,  and  the 
judgment  itself  was  against  them 
jointly.  See  also  Miles  v.  Jennings,  6 
Mo.  App.  589. 

Failure  of  Husband  To  Defend. 
Where  the  wife  was  sued  with  her  hus- 
band,  whom    she   instructed    to   make 

Vol.  XI 


812 


HUSBAND  AND  WIFE 


may  resist  its  enforcement  against  either  her  general  or  separate  es- 
tate.75 

Where  property  possessed  by  husband  and  wife  as  tenants  by  the 
entirety  cannot  be  taken  upon  an  execution  against  the  husband,  a 
levy  and  sale  thereon  may  be  enjoined.70 

b.  Parties  to  Proceeding.  —  The  general  rules  governing  parties  in 
suits  by  the  husband  and  wife  or  either  against  third  parties  apply  in 
suits  for  relief  from  the  enforcement  of  judgments  obtained  against 
them.77 

Where  the  disability  of  the  wife  to  sue  alone  at  law  has  been  re- 
moved, a  suit  by  her  to  recover  her  property  levied  upon  under  an  exe- 
cution against  the  husband  or  in  case  of  its  sale  for  damages  is  prop- 
erly brought  in  her  own  name.78  It  would  seem  to  be  otherwise  where 
such  disability  has  not  been  entirely  removed.79 

If  the  proceeding  is  in  equity  by  the  wife  to  protect  her  separate 
property  from  being  taken  in  satisfaction  of  a  judgment  against  the 
husband,  she  should  sue  as  sole  plaintiff,  by  her  next  friend,80  and  the 


a  proper  defense  to  the  action,  his 
failure  in  this  respect  was  not  ground 
for  an  injunction  to  restrain  the  en- 
forcement of  the  judgment  against  her, 
in  the  absence  of  fraud.  Neville  v. 
Pope,  95  N.  C.  346. 

Where  the  ■wife  fails  to  interpose 
the  defense  of  coverture,  she  cannot, 
after  judgment,  interpose  such  defense 
to  prevent  the  sale  of  her  property  on 
an  execution  issued  under  the  judg- 
ment against  her.  Elson  v.  O'Dowd, 
40  Ind.  300;  McDaniel  v.  Carver,  40 
In'd.  250.  And  see  Wilson  v.  Coolidge, 
42  Mich.  112,  3  N".  W.  285;  Woodfolk 
v.  Lyon,  98  Tenn.  269,  39  S.  W.  227 
'  (holding  judgment  obtained  by  a  mar- 
ried woman  upon  her  failure  to  plead 
coverture  is  not  void,  and  may  be 
satisfied  by  execution  against  her  gen- 
eral estate  without  restraint). 

75.  Spencer  v„  Parsons,  89  Ky.  577, 
13  S.  W.  72,  25  Am.  St.  Eep.  555,  a 
case,  prior  to  the  "Married  Woman's 
Act"  of  1894,  holding  that  a.  personal 
judgment  against  a  married  woman 
upon  a  contract  made  by  her  during 
coverture  was  void,  and  she  might 
resist  its  enforcement  against  either 
her  general  or  separate  estate;  that 
she  could  make  no  contract  binding 
her  personally,  or  subjecting  her  to  a 
judgment  in  personam. 

Under  the  Kentucky  Married  Wom- 
an's Act  of  1894,  giving  the  wife  the 
right  to  make  contracts  and  sue  and 
be  sued,  after  judgment  obtained  on 
any  contract  she  may  make,  she  can- 


not resist  its  enforcement  against  her 
on  .account  of  some  matter  properly 
presented  as  a  defense  to  the  original 
action.  Wren  v.  Picklen,  109  Ky.  472, 
59  S.  W.  746. 

76.  Hulett  v.  Inlow,  57  Ind.  412,  26 
Am.  Eep.  64. 

As  to  whether  property  held  by  hus- 
band and  wife  as  tenants  by  the  en-  , 
tirety  may   be   subjected   to   judgment 
against   the  husband,  see  supra,  V,  E, 
1,  a. 

77.  See  supra,  III. 

The  husband  is  not  a  proper  party 
defendant  in  an  action  by  the  wife 
against  the  obligors  in  an  indemnify- 
ing bond,  for  damages  resulting  from 
the  levy  and  sale  of  property  claimed 
by  her  as  separate  estate,  to  satisfy  a 
judgment  against  him,  where  he 
claims  no  interest  in  the  property. 
Basye   v.  Brown,   78   Ky.  553. 

78.  Dickson  v.  Kandal,  19  Kan.  212, 
replevin  to  recover  wife's  property 
brought  by  her  in  her  own  name. 

In  Sherron  v.  Hall,  4  Lea  (Tenn.) 
498,  which  was  an  action  of  replevin 
to  recover  property  belonging  to  wife 
and  not  debtor  in  execution,  the  court 
said  there  was  no  reason  why  the  hus- 
band might  not  join  with  the  wife  as 
a  nominal  plaintiff  in  the  writ. 

79.  Keeney  v.  Good,  21  Pa.  349. 

80.  Ark.— Kirkpatrick  v.  Buford,  21 
Ark.  268,  76  Am.  Dec.  363.  Md- 
Bridges  ».  McKenna,  14  Md.  258.  N.J. 
Johnson   v.   Vail,    14   K.   J.   Eq.  423, 
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husband  should  be  made  a  party  to  the  action  as  a  defendant.81 
IX.  COSTS.82  —  While  at  common  law  the  husband  alone  was  li- 
able for  costs  in  actions  against  husband  and  wife,  it  being  error  to  de- 
cree costs  against  the  wife,83  under  the  statutes  authorizing  the  wife  to 
sue  alone  in  respect  to  her  separate  estate84  or  authorizing  her  to  sue 
or  be  sued  as  a  ferme  sole,85  a  married  woman  is  liable  for  costs  as 
other  persons  in  like  eases,  but  in  the  former  case  it  can  only  be  col- 
lected out  of  her  separate  estate.86 

Under  the  modern  statutes  the  wife  is  personally  liable  for  costs, 
though  the  statute  requires  her  for  conformity  to  join  her  husband  in 
actions  relating  to  her  separate  estate,  as  the  suit  is  for  her  benefit87 
but  her  husband  is  not  liable  in  such  case  for  costs.88  But  where  his 
joinder  with  the  wife  in  bringing  the  suit  is  optional,  he  is  liable  for 
costs.89 

Costs  should  not  be  awarded  against  the  wife  upon  her  failure  to  se- 
cure a  judgment  against .  her  husband  for  assault  and  battery  or  a 
breach  of  the  peace.90 


81.  Ark. — Kirkpatrick  v.  Buford,  21 
Ark.  268,  76  Am.  Deo.  363,  necessary 
party  to  bill.  Md. — Bridges  v.  Mc- 
Kenna,  14  Md.  258.  N.  J. — Johnson  v. 
Tail,  14  N.  J.  Eq.  423. 

His  appearance  as  next  friend  of  his 
wife  is  not  sufficient.  Kirkpatrick  v. 
Buford,  21  Ark.  268,  76  Am.  Dec.  363 
Indeed  lie  cannot  legally  be  joined  as 
complainant,  his  interest  being  adverse 
to  that  of  his  wife.  Johnson  v.  Tail, 
14  N.  J.  Eq.  423.  But  the  practice, 
■where  the  husband  unites  with  the 
wife,  is  not  to  dismiss  the  bill,  but  to 
give  permission  to  the  wife  to  amend 
hy  adding  a  next  friend  and  making 
the  husband  a  defendant.  Johnson  v. 
Vail,  14  N.  J.  L.  423. 

The  omission  to  make  the  husband 
a  party  defendant  will  not  operate  to 
reverse  a  decree  obtained  by  her 
against  enforcing  such  execution, 
where  the  objection  was  not  taken  in 
the  trial  court,  and  .it  appears  that  he 
would  be  a  mere  nominal  or  formal 
party.  Bridges  v.  McKenna,  14  Md. 
258. 

82.  See  generally  the  title  "Costs," 
5  Standard  Proc.  826. 

83.  Ga.— Harper  v.  Whitehead,  33 
Ga.  138.  HI. — Musgrave  v.  Musgrave, 
54  III.  186;  Thatcher  ».  Thatcher,  17 
HI.  66.  Mo>— Hinkle  v.  Kerr,  148  Mo. 
f,  49  S.  W.  864.  N".  M.— Martinez  v. 
Lncero,  1  N.  M.  208. 

Where  a  married  woman  inter- 
Poses  a  claim  to  property,  but  it  does 


not  appear  that  she  is  a  married 
woman  in  the  record,  she  may  move 
to  set  aside  the  verdict  and  dismiss 
the  claim,  but  if  the  verdict  is  per- 
mitted to  stand,  a  judgment  for  costs 
follows  as  an  incident.  MePhail  v. 
Moseby,  14  Ala.  740. 

84.  Ala. — Askew  v.  Eenfroe,  81  Ala. 
360,  1  So.  47.  HI.— Musgrave  v:  Mus- 
grave, 54  111.  186.  Ind. — Adams  v. 
Waters,  50  Ind.   325. 

85.  Leonard  v.  Townsend,  26  Cal. 
435;  Moncrief  v.  Ward,  16  Abb.  Pr. 
(N".  Y.)  354,  25  How.  Pr.  94. 

86.  Askew  v.  Eenfroe,  81  Ala.  360, 
1  So.  47;  Musgrave  v.  Musgrave,  54 
111.   186. 

87.  N.  C. — La  Boque  v.  Kennedy, 
156  N.  C.  360,  72  S.  E.  454,  holding 
ordinary  judgment  against  wife  was 
proper,  and  need  not  run  against  her 
separate  estate.  Tex. — Morton  v.  Cal- 
vin (Tex.  Civ.  App.),  164  S.  W.  420. 
Va. — Hayes  v.  Mutual  Prot.  Assn.,  76 
Va.  225. 

88.  Hayes  v.  Mutual  Prot.  Assn.,  76 
Va.   225. 

89.  Davis  v.  Lumpkin,  58  Miss.  327. 

90.  Thompson  v.  Thompson,  31  App. 
Oas.  (D.  C.)  557,  14  Ann.  Gas.  879; 
Abbe  v.  Abbe,  22  App.  Div.  483,  48 
N.  T.  Supp.  25. 

Whenever  it  is  necessary  for  the 
safety  of  a  wife,  to  enter  a  complaint 
against  her  husband  for  a  breach  of 
the  peace,  the  legal  costs  of  the  pro- 
ceeding may  be  recovered   of  him  by 
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Equity.  —  When  a  married  woman  institutes  suit  in  chancery,  suing 
by  her  next  friend,  she  is  not  personally  liable  for  costs;01  her  next 
friend  is  liable,  however.92  But  in  case  the  costs  cannot  be  collected  out 
of  the  next  friend,  such  part  of  her  estate  as  was  before  the  court  may 
be  subjected  to  the  costs  of  the  suit.83 

Giving  Security  for  Costs.  —  Statutes  in  some  states  authorize  the  wife 
to  take  proceedings  relative  to  her  separate  property  without  giving  se- 
curity for  costs,8'  and  she  may  proceed  under  such  statute  even  though 
she  be  a  free  trader  and  be  authorized  to  contract  as  a  feme  sole.05 

Under  statutes,  however,  giving  the  wife  the  right  under  designated 
circumstances  to  prosecute  actions  in  her  husband's  name,  she  will  he 
required  to  give  security  for  costs  in  all  actions  in  which  he  would  be 
required  to  give  such  security.96 

If  the  husband  joins  with  the  wife  in  suits  relating  to  her  separate 
estate,  he  is  the  proper  one  to  execute  the  bond  for  costs  when  re- 
quired,97 or  in  lieu  thereof,  the  proper  party  to  file  the  affidavit  forma 
pauperis.08  Such  a  bond  executed  by  the  wife  alone  is  insufficient  to 
support  the  proceeding.99 

If  a  married  woman  sues  in  equity  by  her  next  friend,  the  proper 
party  to  give  security  for  costs  is  the  next  friend,1  but  she  cannot  he 
required  to  give  security  for  costs  where  she  sues  alone  under  statutes 
authorizing  her  to  sue  alone  as  a  feme  sole,2  even  although  she  have  at 
the  time  of  action  no  separate  estate,  and  there  be  nothing  if  she  fails, 
upon  which  the  husband  can  issue  execution.3 

X.  REVIEW.  — A.  Generally.  —  Parties.  —  At  common  law, 
a  married  woman  could  not  appeal  or  prosecute  writ  of  error  alone, 
her  husband  must  be  joined,4  and  the  husband  is  still  a  necessary  party 


action.     Morris   v.   Palmer,   39   N.   H. 
123. 

91.  Balkum  v.  Kellum,  83  Ala.  449, 
3  So.  696;  Haney  v.  Lundie,  58  Ala. 
100;  Harper  v.  Whitehead,  33  6a.  138. 

92.  Balkum  v.  Kellum,  83  Ala.  449, 
3  So.  696;  Haney  v.  Lundie,  58  Ala. 
100;  In  re  Thompson,  L.  R.  38  Ch. 
Div.  317. 

93.  Balkum  v.  Kellum,  83  Ala.  449, 
3  So.  696;  Haney  v.  Lundie,  58  Ala. 
100. 

To  decree  costs  against  her  "to  be 
levied  of  the  goods  and  chattels  of  her 
estate  generally,"  is  error,  though  it 
may  be  corrected  on  appeal  to  specify 
the  property  involved  in  the  contro- 
versy as  being  liable  to  the  costs. 
Haney  v.  Lundie,  58  Ala.  100. 

94.  Ware  v.  McDonald,  62  Ala.  81. 

95.  Ware  v.  McDonald,   62  Ala.  81 

96.  Ex  parte  Cole,  28  Ala.  50. 

97.  Crocket  v.  Maxey  (Tex.  Civ. 
App.),  18  S.  W.  138. 
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98.  Crocket  v.  Maxey  (Tex.  -Civ. 
App.),  18  S.  W.  138. 

99.  Crocket  v.  Maxey  (Tex.  Civ. 
App.),   18   S.  W.  138. 

1.  In  re  Thompson,  L.  R.  38  Ch. 
Div.    317. 

2.  In  re  Thompson,  L.  B.  38  Ch. 
Div.  317;  In  re  Isaac,  L.  B.  30  Ch.  Div. 
418. 

3.  In  re  Isaac,  L.  E.  30  Ch.  Div. 
418.  But  see  Whittaker  v.  Kershaw, 
L.  R.  44  Ch.  Div.  296,  wherein  a  mar- 
ried woman  suing  as  a  feme  sole 
where  she  had  no  property  except  that 
which  she  was  restrained  from  an- 
ticipating was  required  to  give  security 
for  costs. 

4.  Ala.— McPhail  v.  Mosely,  14  Ala. 
740.  Mass.— Haines  v.  Corliss,  4  Mass. 
659.  N.  H.— Knox  v.  Knox,  12  N.  H. 
352.  N.  Y.— Kiefer  v.  Winkens,  39 
How.  Pr.  176.  Tenn.— But  see  Win- 
chester v.  Winchester,  1  Head  460,  as 
to  bill  of  review. 

Where     a    judgment    is     rendered 
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to  any  appeal  where  lie  was  a  necessary  party  to  the  action.5  Likewise 
a  writ  of  error  from  a  joint  decree  against  the  husband  and  wife  must 
be  prosecuted  jointly  by  both  of  them.6 

The  wife,  however,  is  not  a  necessary  party  to  the  appeal  where  she 
is  not  a  necessary  party  to  the  action,7  but  she  is  a  necessary  party  to 
an  appeal  from  a  judgment  against  her.8 

Under  the  modern  statutes,  which  permit  the  wife  to  sue  and  be 
sued  alone,  she  may  also  appeal  without  joining  the  husband,9  pro- 


against  a  married  -woman  and  her  hus- 
band, he,  after  her  death  may  join 
with  the  heirs  in  a  petition  to  reverse 
the  judgment.  Hammond  v.  Hammond, 
21  Ohio  St.  620. 

Assignment  of  errors  by  husband  and 
wife,  see  8  Standard  Proc.  639. 

Effect  of  marriage,  see  the  title 
"Appeals,"  2  Standard  Proc.  227. 

The  wife  of  the  grantee  of  a  fraud- 
ulent conveyance  who  is  married  after 
the  rendition  of  the  decree  against 
him  is  properly  joined  with  her  hus- 
band as  a  party  to  the  appeal.  Boul- 
din  v.  Bank  of  Commerce,  21  Md.  44. 
Time  for  appeal,  see  Winchester  v. 
Winchester,  1  Head.  (Tenn.)  460. 

The  right  of  appeal  being  barred  as 
to  the  husband  is  barred  as  to  the 
wife.  As  the  husband  was  under  no 
disability  she  cannot  avail  herself  of 
her  disability  of  coverture  to  stop  the 
running  of  the  statute.  Farlee  v. 
Bodes,  11  Bush   (Ky.)   365. 

5.  Wells  v.  Scott's  Exrx.,  10  La. 
399;  Lanoue  v.  Eeed,  7  La.  112;  Reese 
&  Hlis  v.  Couyers  &  Co.,  16  La.  Ann. 
39;  Lawrence  v.  Burris,  12  La.  Ann. 
843;  Hunter  v.  Nichols,  1  White  &  W. 
Civ.  Cas.,  §1055. 

H  the  husband's  name  is  omitted  in 
the  appeal  bond  when  an  appeal  is 
taken  by  the  wife,  when  the  appeal  is 
panted,  as  if  on  motion  in  open 
court,  the  appeal  will  be  dismissed. 
Lawrence  v.  Burris,  12  La.  Ann.  843. 
Abandonment  of  Appeal  by  Husband. 
where  an  appeal  is  allowed  to  a  hus- 
band and  wife  on  motion  in  open 
«rt,  and  the  husband  afterwards 
abandons  the  appeal,  giving  no  bond 
and  making  no  appearance  in  the 
supreme  court,  the  prosecution  of  the 
appeal  will  be  considered  as  to  the 
*rfe  unauthorized.  Affidavits  of  the 
taband,  or  of  his  attorney,  exhibited 
M  the  motion  to  dismiss  to  prove 
authorization  of  the  wife  will  be  dis- 


regarded.    Elam  v.  Bynum,  2  La.  Ann. 

881. 

6.  Whitmore  v.  Delano,  6  N.  H.  543; 
Garrett  v.  Cocke,  8  Baxt.   (Tenn.)   274. 

7.  Brannin  v.  Womble,  32  La.  Ann. 
805.  See  also  Corley  v.  Renz  (Tex.  Civ. 
App.),  24  S.  W.  935,  holding  husband 
may  prosecute  appeal  under  statutes 
authorizing  him  to  sue  alone  or  jointly 
with  the  wife  for  her  separate  prop- 
erty. 

8.  Where  the  wife,  as  next  of  kin, 
appeals  to  the  circuit  judge  from  the 
decision  of  the  surrogate  admitting  the 
will  to  probate,  which  decision  is  af- 
firmed, the  husband  cannot  appeal 
from  the  order  of  affirmance  in  his  own 
name  .without  joining  his  wife  in  the 
appeal.  Foster  &  Tyler  v.  Poster,  7 
Paige  Ch.  (N.  Y.)  48. 

9.  United  States  Mut.  Ace.  Assn.  v. 
Weller,  30  Pla.  210,  11  So.  786;  Barnett 
v.  Marks,  71  111.  App.  673. 

Where  a  joint  action  is  brought 
against  husband  and  wife  with  a  view 
of  charging  the  wife's  separate  estate, 
she  is  the  substantial  party  defend- 
ant and  may  appeal  from  an  award 
of  arbitrators,  without  her  husband 
joining  in  the  appeal.  Murray  v. 
Keyes,  35  Pa.   384! 

In  Philhower  v.  Voorhees,  12  N.  J. 
L.  69,.  it  was  held  that  if  after  an  ap- 
peal had  been  taken  from  a  judgment 
in  favor  of  a  single  woman,  the  ap- 
pellee married,  she  could  move  to  dis- 
miss the  appeal,  without  previously 
causing  her  husband  to  be  made  a 
party  to  the  suit. 

Under  a  statute  authorizing  the  wife 
on  the  desertion  of  the  husband  to 
bring  and  defend  for  him  any  action 
which  he  might  bring  or  defend  with 
like  powers,  she  may  appeal  from  a 
judgment  against  him.  Stephens  v. 
Stephens,  27  Ky.  L.  Bep.  555,  85  S.  W. 
1093. 

In  a  suit  to  foreclose  a  mortgage 
executed  by  husband   and  wife   on  an 
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vided  in  some  states  she  has  the  authorization  of  her  husband  or  the 
judge  before  whom  the  action  is  brought,10  but  he  may  join  with  her  in 
the  appeal.11 

Service  of  Process. —  The  notice  of  appeal  should  be  served  on  all 
parties  who  would  be  adversely  affected  by  a  reversal  of  the  judgment.12 

B.  Determination  op  Appeal.  —  The  general  rules  governing  ap- 
peals that  orders  within  the  discretion  of  the  court  will  not  be  re- 
viewed on  appeal.13  and  that  where  the  evidence  is  conflicting  the  find- 
ings of  fact  are  conclusive  upon  the  appellate  court14  apply  to  cases  in- 
volving married  women. 


estate  by  the  entireties,  the  wife  has 
such  an  interest  as  entitles  her  to  ap- 
peal from  a  decree  of  foreclosure,  de- 
nying to  the  defendants  relief  under 
their  cross-hill  wherein  it  was  averred 
that  the  mortgage  was  secured  by 
fraudulent  representations  of  complain- 
ant's agent.  Davis  v.  Wardowski,  164 
Mich.  561,  129  N.  W.  886. 

Authorization  by  Husband.  —  In 
Louisiana  a  married  woman  cannot  ap- 
peal from  a  judgment  without  the 
authorization  of  her  husband.  Succes- 
sion of  Honore,  127  La.  882,  54  So. 
135. 

Security  for  costs  by  married  woman. 
See  Ware  v.  McDonald,  62  Ala.  81, 
and   supra,   IX. 

10.  MeKinney's  Succession,  5  La. 
Ann.  748;  Cuny  v.  Dudley,  6  Bob.  (La.) 
77;    Gorman  v.   Berghans,    1   Eob.   230. 

Appeal  Without  Authorization 
Should  Be  Dismissed. — In  re  Stokes,  22 
La.  Ann.  204;  Allen  v.  Sandreth,  7  La. 
Ann.  650;  Bray  v.  Bynum,  2  La.  Ann. 
879;  Gorman  v.  Berghans,  1  Eob.  (La.) 
230. 

Authority  to  sue  is  sufficient  author- 
ization of  the  wife  to,  appeal.  Bell 
v.  Silbernagel  &  Co.,  23  La.  Ann.  569. 

The  authorization  of  the  husband 
will  be  presumed  if  he  joins  in  the 
appeal.  Boutte  v.  Boutte's  Exrs.,  30 
La.  Ann.  177;  Payne's  Succession,  25 
La.  Ann.  202;  Barnabe  v.  Snaer,  16 
La.   Ann.   84    (authorization   sufficient). 

Signing  the  appeal  bond  and  joining 
the  assignment  of  errors  by  the  hus- 
band is  not  sufficient  authorization. 
In  re  Stokes,  22  La.  Ann.  204.  But 
see  Mills  v.  Crocker,  9  La.  Ann.  334. 

Where  the  suit  is  commenced  by  the 
wife  with  the  authorization  of  the 
husband,  citation  of  appeal  to  her  is 
sufficient.  Deblanc  v.  Levasseur,  26 
La.   Ann.  541. 

11.  Ind. — Hpdson  v.  Davis,  43  Ind. 
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258,  appeal  from  a  judgment  in,  rem 
against  the  wife's  separate  property. 
Minn.— Wilkin  v.  St.  Paul,  etc.  B.  Co., 
22  Minn.  177.  Ohio.— Hammond  v. 
Hammond,  21  Ohio  St.  620. 

12.  An  objection  that  notice  of  the 
appeal  was  not  ■  served  on  all  the 
parties  who  would  be  adversely  affected 
by  the  reversal  of  judgment  is  un- 
tenable where  it  is1  shown  that  on  the 
death  of  the  wife  and  substitution  of 
her  administrator,  notice  of  the  appeal 
was  served  on  the  administrator.  Gard- 
ner v.  Stare,  133   Cal.  xix,  66  Pac.  3. 

13.  The  discretion  of  a  chancellor 
in  refusing  leave  to  amend  the  hill  by 
striking  out  the  name  of  the  husband 
as  complainant  and  inserting  the  name 
of  another  a's  next  friend  making  the 
husband  a  defendant,  will  not  be  re- 
viewed on  'appeal.  Michan  v.  Wyatt, 
21  Ala.  813. 

14.  Whether  defendant  acquired  the 
property  subject  to  an  express  trust 
created  by  the  husband  and  wife. 
Davis  v.  Davis,  18  Colo.  66,  31  Pac. 
499. 

Whether  the  wife  acquired  title  to 
realty  in  her  own  right  and  not  in 
fraud  upon  her  husband's  creditors. 
Steckman  v.  Schell,  130  Pa.  1,  18  Atl. 
550. 

That  goods  were  sold  to  the  wife 
on  her  personal  credit.  Bogers  V.  Hop- 
per, 94  Mo.  App.  437,  68  S.  W.  239. 

Whether  the  agent  of  the  mortgagee 
had  notice  that  the  loan  was  not  for 
the  use  of  the  mortgagor,  a  married 
woman,  but  was  for  the  use  of  her 
husband.  American,  etc.  Co.  v.  Pelder, 
44  S.  C.  478,  22  S.  E.  598;  Dunbar 
v.  Foreman,  40  S.  C.  490,  19  S.  E.  186. 
See  Pant  v.  Brown,  29  S.  O.  598,  6  S.  E. 
937. 

Whether  plaintiff  rebutted  presump- 
tion   of   agency,   or  whether  the  hus-^ 
band's   previous    cruelty    caused    thei' 
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Where  the  judgment  against  the  husband  and  wife  is  entire,  if  it  be 
reversed,  it  will  be  reversed  as  to  both.13  The  erroneous  rendition  of 
judgment  against  a  married  woman  who.  is  not  a  necessary  party  is  not 
a  reversible  error.  The  error  may  be  corrected  by  striking  out  her 
name.18 

XL  PROCEEDINGS  TO  BECOME  A  SOLE  TRADER.  — A. 
Petition.  —  In  some  states  a  married  woman  may  become  a  sole  trader 
through  judicial  prpceedings  instituted  by  petition.17 

If  the  husband  does  not  unite  with  the  wife  in  the  petition  he  should 
be  made  a  party  defendant  and  served  with  process.18 

The  facts  which  the  petition  must  contain  are  sometimes  specified  in 
the  statute.19 

Where  she  is  authorized  to  become  a  feme  sole  trader  in  special  eases 
only,  facts  bringing  her  within  the  statute  should  be  alleged  in  the 
petition.20 

Where  the  husband's  consent  is  necessary,  the  reasons,  inducing  him 
to  consent  need  not  be  alleged.21 

B.  Notice.  —  The  statute  may  require  the  publication  of  a  notice 
of  the  filing  of  the  petition,22  or  of  the  intention  to  make  application  to 


separation  is  for  the  trial  court  to 
say.  Ogle  v.  Dershem,  67  App.  Div. 
221,  73  N.  T.  Supp.  592. 

15.  Whitmore  v.  Delano,  6  N.  H. 
543. 

Where,  however,  a  judgment  has 
been  rendered  against  a  husband  and 
wife,  but  the  claim  against  the  wife  is 
■  not  established,  the  judgment  will  be 
reversed  only  as  to  the  wife.  O'Brien 
v.  McDonald,  8  Ohio  Dec.  (Reprint) 
104,  5  Wkly.  L.  Bui.  647;  Connors  v. 
Wonder,  3  C.  PI.  (Pa.)  7,  3  Del.  Go. 
Ct.  26. 

16.  Evans  v.  Kunze,  128  Mo.  670, 
31  S.  W.  123;  Crispen  v.  Hannovan, 
86  Mo.  160;  Mueller  v.  Kaessmann,  84 
Mo.  318;  Sage  v.  Tucker,  51  Mo.  App. 
336. 

17.  The  proceedings  to  'become  a 
Bole  trader  exist  solely  by  virtue  of 
statute  and  to  acquire  the  rights  con- 
ferred by  these  statutes  there  must  be 
at  least  a  substantial  compliance  with 
its  provisions.  Adams  v.  Knowlton,  22 
Cal.  283.  But  such  statutes  will  be 
construed  as  remedial  statutes.  Man- 
ton  ».  Tyler,  4  Mont.  364,  1  Pae.  743. 

18.  Barker  v.  Barker,  3  Ky.  L.  Rep. 
58. 

19.  CaL— Code  Civ.  Proc,  §1813. 
Malio.— Code  Civ.  Proc,  §3888.    Mont, 


Code  Civ.  Proc,  §2292,  and  generally 
the  statutes. 

20.  See  2  Purdon's  Dig.,  p.  1664, 
§6. 

An  averment  of  desertion  by  the  hus- 
band gives  the  court  jurisdiction.  In  re 
Coles,  230  Pa.  162,  79  Atl.  254. 

21.  Moesser  v.  Moesser,  10  Ky.  h. 
Rep.   75. 

22.  Clarkson  v.  Clarkson,  4  Ky.  L. 
Rep.  901.    ' 

In  Kentucky,  the  statute  requires 
the  notice  to  be  published  "at  least 
ten  days  in  a  newspaper  designated 
by  the  court."  A  publication  in  every 
issue  of  a  paper  during  ten  e6n- 
secutive  days  from  the  first  insertion 
would  suffice;  and  a  publication  for 
seven  consecutive  times  in  a  weekly 
paper  is  a  compliance  with  the  statute. 
Hart  v.  Grisby,  14  Bush  542.  This 
statute  is  complied  with  when  the  pub- 
lication is  made  in  one  issue  of  a  paper 
designated  by  the  court,  if  that  pub- 
lication is  at  least  ten  days  before  the 
rendition  of  the  decree.  Dunn's  Exrs. 
v.  Shearer,  14  Bush  574. 

The  failure  of  the  court  to  desig- 
nate the  paper  in  which  publication  is 
to  be  made  is  not  a  defect  affecting 
its  jurisdiction.  Mann  v.  Martin,  14 
Bush  (Ky.)  763. 
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become  a  sole  trader,23  and  under  such  statute  publication  has  been 
held  to  be  a  prequisite  to  jurisdiction.24 

The  contents  of  the  notice  are  prescribed  by  the  statute,25  which  also 
sometimes  provide  that  a  copy  of  the  notice  and  proof  of  publication 
should  be  filed  in  the  action.28  But  a  failure  to  file  the  proof  although 
error,  is  not  such  a  defect  as  to  affect  the  validity  of  the  judgment  in 
a  collateral  proceeding.27 

C.  Opposition.  —  Provision  is  usually  made  for  the  filing  of  an  op- 
position by  creditors  of  the  husband  stating  the  grounds  of  objection.38 

D.  Hearing  and  Decree.  —  After  a  hearing  on  the  petition  and 
the,  opposition,  if  any,  the  court  makes  its  decree  authorizing  -or  refus- 
ing to  permit  the  petitioner  to  engage  in  the  business  specified  in  the 
petition  and  notice.29 

E.  Appeal.  —  It  has  been  held  that  an  appeal  by  the  husband,  from 
the  decree,  is  to  be  treated  as  a  certiorari  merely.30 

XII.  PROCEEDINGS  RELATING  TO  MARRIAGE  SETTLE- 
MENTS. —  A.  Jurisdiction.  —  Neither  antenuptial31  nor  post  nup- 
tial32  settlements  could  be  enforced  in  the  common  law  courts,  the 


23.  Cal.— Code  Civ.  Proc,  §1812. 
Idaho.— Code  Civ.  Proc,  §3887.  Mont. 
Code  Civ.  Proc,   §2291. 

24.  Mann  v.  Martin,  14  Bush  (Ky.) 
763;  Hart  v.  Grisby,  14  Bush  (Ky.) 
542;  Griffin  v.  Weil,  12  Ky.  L.  Eep. 
47;  Wise,  etc,  on  Petition,  8  Ky.  L. 
Eep.  962. 

25.  See  the  statutes. 

Nature  of  the  proposed  business  de- 
scribed as  "the  general  business  of 
saloon  keeper"  is  sufficient.  Cahill  v. 
Campbell,  105  Mass.  40; 

"A  retail  liquor  dealer  and  saloon 
keeper"  is  a  sufficient  description. 
O'Neil  v.  Wolffsohn,   137  Mass.  134. 

"The  buying  and  selling  of  goods, 
wares,  and  merchandise,"  describes  the 
business  of  a  general  merchant  with 
sufficient  particularity.  Abrams  v., 
Howard,  23   Cal.  388. 

The  words  "the  place"  means  the 
place  in  the  city,  town  or  municipality 
where  it  is  intended  to  do  business. 
Pearce  v.  Archibald,  34  Nova  Scotia 
(Can.)   543. 

26.  "Dunn's  Exrs.  v.  Shearer,  14 
Bush  (Ky.)  574;  Wise,  etc.,  on  Peti- 
tion, 8  Ky.  L.  Eep.  962. 

The  affidavit  of  the  editor  of  the 
paper  giving  the  substance  of  the  no- 
tice, unaccompanied  by  a  copy  of  the 
notice,  is  insufficient  proof  of  publica- 
tion under  the  statute.  Wise,  etc,  on 
Petition,  8  Ky.  L.  Eep.  962. 

An   affidavit   stating   that   the  pub- 
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lication  was  made  "once  a  week  for 
three  weeks,  viz.,  from  April  26th  to 
May  20th,  1861,"  is  not  amenable  to 
the  objection  that  it  was  not  made 
for  three  "successive"  weeks.  Abrama 
v.  Howard,  23  Cal.  388. 

27.  Mann  v.  Martin,  14  Bush  (Ky.) 
764, 

28.  Cal.— Code  Civ.  Proc,  §1815. 
Idaho.— Code  Civ.  Proc,  §3890.  Mont 
Code  Civ.  Proc,  §2293. 

29.  Cal.— Code  Civ.  Proc,  §1817, 
Idaho.— Code  Civ.  Proc,  §3892.  Mont. 
Code  Civ.  Proc,  §2294. 

Where  the  design  of  the  petition  is 
to  cheat,  hinder  or  delay  the  creditors 
of  the  husband,  the  decree  granting 
her  the  powers  of  a  sole  trader  will 
be  denied.  Snodgrass  v.  Duff,  7  Ky. 
L.  Eep.  220.  But  if  it  is  shown  such 
is  not  the  intention  the  decree  will 
be  granted.  Haggard,  etc.,  on  Petition, 
5  Ky.  L.  Eep.  772. 

Effect  of  Decree  Limited  to  Present 
Marriage. — The  judgment  of  a  court 
authorizing  a  married  woman  to  act 
as  a  feme  sole  does  not  extend  beyond 
the  existing,  into  a  subsequent  mar- 
riage. Duke's  Heirs  v.  Duke 'a.  Devisees, 
5  Ky.  L.  Eep.  347. 

30.  In  re  Coles,  230  Pa.  162,  79 
Atl.   254. 

81.  Deshon  v.  Wood,  148  Mags.  132, 
19  N.  E.  1,  1  L.  E.  A.  518. 

32.  Long  v.  Kinney,  49  Ind.  235; 
Patterson  v.  Patterson,  45  N.  H,  164j 
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former  because  the  intermarriage  of  the  contracting  parties  extinguished 
the  obligation,  and  the  latter  because  of  the  merger  of  the  wife 's  exist- 
ence in  that  of  the  husband;  but  such  settlements  were  recognized  by 
and  enforcible  in  equity  according  to  the  intention  of  the  parties  when- 
ever the  contingency  provided  by  the  contract  arose.33 

And  under  modern  legislation  enlarging  the  capacity  of  a  married 
woman  she  may  maintain  an  action  at  law  upon  the  contract.34 

Courts  of  Probate.  —  A  direct  action  cannot  be  brought  in  the  surro- 
gate court  to  construe  an  antenuptial  agreement,  but  if  such  question 
arise  in  an  action  properly  before  it,  it  may  construe  the  contract.35 
And  if  the  probate  court  is  authorized  to  act  as  a  court  of  equity,  it 
has  jurisdiction  of  cases  involving  marriage  settlements.36 

B.  Remedies.  —  1.  Specific  Performance.  —  Equity  will  in  a 
proper  case  award  specific  performance  of  the  settlement.37 


Burleigh  v.   Coffin,   22   N.   H.   118,   53 
Am.  Dec.  236. 

33.  U.  S.— Kesrier  v.  Trigg,  98  U.  S. 
50,  25  L.  ed.  83.  Ark.— Dobbins  v. 
Oswalt,  20  Ark.  619;  Seogin  v.  Stacy, 
20  Ark,  265;  Oswalt,  v.  Moore,  19  Ark. 
257.  Conn. — Deming  v.  Williams,  26 
Conn.  226,  68  Am.  Dec.  386;  Baldwin 
».,  Carter,  17  Conn.  201,  42  Am.  Dec. 
735;  Andrews  v.  Andrews,  8  Conn.  79. 
Ga.— Cartledge  v.  Cutliff,  29  Ga.  758. 
III.— Becker  v.  Becker,  241  111.  423,  89 
N.  E.  737,  26  L.  E.  A.  (N.  S.)  858; 
Barth  v.  Lines,  118  111.  374,  7  N.  E. 
679,  59  Am.  Bep.  374;  McGee  v.  Mo- 
Gee,  91  111.  548.  Ind.— MeNutt  v.  Mc- 
Nutt,  116  Ind.  545,  19  N.  E.  115,  2 
L.  E.  A.  372;  Starrer  v.  Matthews,  77 
Ind\  83.  Mass.— Deshon  v.  Wood,  148 
Mass.  132,  19  N.  E.  *1,  1  D.  B.  A.  518; 
Jenkins  v.  Holt,  109  Mass.  261;  Sib- 
lings «.  Richmond,  5  Allen  187,  81 
Am.  Dec.  742;  Miller  v.  Goodwin,  8 
Gray  542;  Whitten  v.  Whitten,  3  Cush. 
191.  Mo.— Pawley  v.  Vogel,  42  Mo. 
291.  N.  H. — Cole  v.  American  Baptist 
H.  M.  Soc,  64  N.  H.  445,  14  Atl.  73. 
N.  J._ Kleb  v.  Kleb,  70  K  J.  Eq.  305, 
62  Atl.  396.  U.  Y— Johnston  v.  Spieer, 
107  N.  Y.  185;  13  N.  E.  753;  Tisdale 
«.  Jones,  38  Barb.  523;  Foster  v.  Fos- 
ter, 5  Hun  557;  Partridge  v.  Havens, 
JO -Paige  Ch.  618;  Wickes  v.  Clark,  3 
«T.  Ch.  58.  N.  C— Garner  v.  Garner, 
«  NV  C.  1,  57  Am.  Dee.  583.  Pa. 
™7  «.  Ins.  Co.,  8  Watts  &  S.  413; 
woadrick  v.  Broadrick,  25  Pa.  Super. 
225.  E.  I.— Peck  v.  Peck,  12  E.  I.  485, 
M  Am.  Bep.  702.  S.  C— Dupree  v.  Mc- 
Donald, 4  Desaus.  Eq.  209.  Vt.— Pin- 
aey  ». '  Fellows,   15    Vt:    525.      Bug, 


Darley  v.  Barley,  3  A£k.  399,  26  Eng 
Eeprint  1029;  Trevor  v.  Trevor,  1  P. 
Wms.  622,  24  Eng.  Eeprint  543. 

But  an  unrecorded  -written  ante- 
nuptial contract  declared  invalid  by 
statute  will  not  be  enforced  by  equity. 
Deshon  v.  Wood,  148  Mass.  132,  19 
N.  E.  1,  1  L.  E.  A.  518. 

Specific  performance,  see  infra,  XIV, 
B,  1. 

34.  See  Deshon  v.  Wood,  148  Mass. 
132,  19  N.  E.  1,  1  L.  E.  A.  518. 

Plaintiff  may  r.ecover  damages  from 
the  husband's  executor  for  breach  of 
the  ante-nuptial  agreement.  -Peck  v 
Vandemark,   99  N.  Y.   29,   1  1ST.   E.   41. 

35.  In  re  Davenport,  37  Misc.  179, 
74  N.  Y.  Supp.  940.  Compare  Whit- 
field v.  Hurst,  31  N.  C.  170. 

36.  Mass. — Nathan  v.  Nathan,  166 
Mass.  294,  44  N.  E.  221.  N.  Y.— Mat- 
ter of  Jones'  Est.,  3  Misc.  586,  24  N. 
Y.  Supp.  706.  N.  C.— Whitfield  v. 
Hurst,  31  ST.  C.  170. 

37.  Ga.— Nally  v.  Nally,  74  Ga.  669, 
58  Am.  Eep.  458;  Kirksey  v.  Kirksey, 
30  Ga.  156;  Eobson  v.  Jones,  27  Ga. 
266.  Ky. — Culver's  Exr.  v.  Culver,  8 
B.  Mon.  128.  Mass. — Jenkins  v.  Holt, 
109  Mass.  261;  Tarbell  v.  Tarbell,  10 
Allen  278;  Sullings  v.  Bichmond,  5 
Allen  187,  81  Am.  Dec.  742;  Miller  V. 
Goodwin,  8  Gray  542.  Mich.— Thomp- 
son v.  Tucker-Osborn,  111  Mich.  470, 
69  ST.  W.  730;  Phillips  v.  Phillips,  83 
Mich.  259,  47  N.  W.  110.  IT.  H.— Strat- 
ton  v.  Stratton,  58  N.  H.  473,  42  Am. 
Eep.  604.  N.  J. — Gevers  v.  Wright's 
Exrs.,  18  N.  J.  Eq.  330.  N.  Y.— See 
Dickinson  v.  Seaman,  193  N.  Y.  18,  85 
N.  E.  818/20  L.  E.  A.   (N.  S.)   1154; 
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2.  Injunction.  —  An  injunction  against  proceedings  at  law  will  be 
awarded  in  a  proper  case  to  enforce  rights  acquired  under  the  settle- 
ment.38 

3.  Reformation.  —  If  because  of  mistake  or  fraud  the  marriage  art- 
icles do  not  conform  to  the  intention  of  the  parties,  the  marriage  art- 
icles may  be  reformed  in  equity.39 

4.  Who  May  Invoke.  —  The  marriage  articles  will  be  enforced  only 
upon  the  application  of  a  person  within  the  scope  of  the  consideration  of 
the  marriage,  or  any  one  claiming  under  such  person.40  A  volunteer, 
even  though  the  wife  or  child,  is  without  standing  in  a  court  of  equity 
in  such  a  case.41    However,  if  the  suit  be  properly  brought,  the  decree 


Tisdale  v.  Jones,  38  Barb.  523.  N".  Ci 
Brooks  v,  Austin,  95  N.  C.  474.  Pa. 
Duffy  v.  Ins.  Co.,  8  Watts  &  S.  413. 
S.  0. — Perryclear  v.  Jacobs,  2  Hill  Eq. 
'  504.  Tenn. — Woodward  v.  Woodward, 
5  Sneed  49.  Eng. — Hobson  v.  Trevor, 
10  Mod.  507,  2  P.  Was.  191,  24  Eng. 
Eeprint  695. 

If  the  settler,  before  action  brought 
to  enforce  the  agreement  to  make  set- 
tlement, encumber  the  land,  equity  may 
decree  that  he  remove  the  lien  of  the 
mortgage  within  six  months.  De 
Pierres  v.  Thorn,  4  Bosw.  (N.  Y.)  .266. 
Where  the  consideration  is  marriage, 
which  fails  because  of  the  death  of 
the  party  before  the  date  set,  the 
agreement  of  the  other  will  not  be 
enforced.  Bartley  v.  Greenleaf,  112 
Iowa  82,  83  N.  W.  824. 

Subject-Matter  Personal  Property. — A 
contract  for  a  marriage  settlement  be- 
ing void  at  law,  equity  will  enforce 
it  specifically  even  though  the  sub- 
ject-matter of  the  contract  is  personal 
property.  Andrews  v.  Andrews,  28  Ala. 
432.  But  see  Hull  v.  Hull,  117  Iowa 
63,  90  N.  W.  496,  holding  that  if  there 
is  no  real  estate  or  special  property 
involved,  an  ante-nuptial  contract  will 
not  be  specifically  enforced,  there  be- 
ing an  adequate  remedy  at  law. 

Even  though  the '  contract  to  make 
a  settlement  be  oral  and  in  violation 
of  the  statute  of  frauds,  if  the  de- 
fendant has  given  countenance  to  the 
acts  of  the  plaintiff  upon  the  faith 
of  the  agreement  of  such  a  nature  the 
latter  Would  be  materially  injured  if 
the  agreement  were  not  carried  out, 
equity  will  enforce  performance  of  the 
agreement.  Adams  v.  Adams,  17  Ore. 
247,  20  Pae.  633. 

An  allowance  pendente  lit©  will  be 
ordered  where  ill-treatment  and  desti- 
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tution  are  admitted.  O'Donnell  v. 
O'Donnel,  1  Disn.  (Ohio)  299.  See 
Culver's  Exr.  v.  Culver,  8  B.  Mom 
(Ky.)    128. 

Voluntary  Settlement. — See  Andrews 
V.  Andrews,  28  Ala.  432:  Paynes  V. 
Coles,  1  Munf.   (Va.)   373. 

38.  The  husband's  creditors  having 
attached  slaves  given  the  wife  by  the 
settlement  and  the  trustee  having 
failed  in  his  duty  to  interpose  a  claim 
to  it,  the  wife,  being  incompetent  to 
interpose  such  claim  at  law,  may  re- 
sort to  equity  and  enjoin  the  legal 
proceedings.  Love  v.  Graham,  25  Ala. 
187. 

Where  a  marriage  contract  is  ex- 
ecuted, by  which  the  wife,  on  the  death 
of  the  husband,  takes  an  absolute  es- 
tate in  the  property  brought  by  her 
into  the  marriage,  she  cannot  come 
into  equity,  on4'  the  death  of  her  hus- 
band, to  have  the#  contract  established 
and  to  enjoin  her  husband's  admin- 
istrator from  proceeding  at  law  for  a 
recovery  of  the  property.  The  only 
question  is  one  of  construction  of  the 
contract  which  can  be  done  in  a  court 
of  law.  Saunders  v.  Saunders,  20  Ala. 
710. 

39.  Ala. — Love  v.  Graham,  25  Ala. 
187.  Ga.— Burge  v.  Burge,  45  Ga.  301. 
Pa.— Lant's  Appeal,  95  Pa.  279,  40 
Am.  Bep.  646.  Va.— Brown  v.  Brown's 
Admr.,  31  Gratt.  502.  Eng.— Burrell 
v.  Crutchley,  15  Ves.  Jr.  544,  33  Eng. 
Beprint  860. 

See  generally  the  title  "Reforma- 
tion." 

40.  Ga.— Merritt  v.  Scott,  6  Ga. 
563.  N.  Y.— De  Barante  v.  Gott,  6 
Barb.  492;  De  Pierres  V.  Thorn,  4 
Bosw.  266.  Pa.— Burkholder's  Appeal, 
105  Pa.  31.  n     rm 

41.  Merritt  v.  Scott,  6  Ga.  563. 
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will  be  for  specific  performance  throughout,  in  favor  of  volunteers  as 
well  as  the  proper  plaintiffs.42 

Those  persons  embraced  within  the  term  "scope  of  the  consideration 
of  the  marriage"  are  held  to  be  the  husband,  the  wife,  their  issue  and 
those  claiming  under  them.43    All  others  are  volunteers.44 

Parties.  —  The  general  principles  governing  parties  are  applied  in 
actions  involving  marriage  settlements.45 

C.  Trustee.  —  Under  a  marriage  contract  a  separate  estate,  whether 
of  realty  or  personalty,  may  be  created  in  the  wife,  without  the  inter- 
position of  trustees,46  and  if  no  trustee  is  named  in  the  contract,  the 


42.  Vason  v.  Bell,  53  Ga.  416;  Mer- 
titt  v.  Scott,  6  Ga.  563,  50  Am.  Dee. 
365. 

43.  Ga. — Hobgood  v.  Martin,  31  Ga. 
62;  Merritt  v.  Scott,  6  Ga.  563.  Md. 
Michael  v.  Morey,  26  Md.  239,  90  Am. 
Dec.  106.  Mass. — See  Lawrence  v.  Bart- 
lett,  2  Allen  36.  N.  Y.— Borland  v. 
■Welch,  162  N.  Y.  104,  56  N.  E.  556;  De 
Pierres  v.  Thorn,  4  Bosw.  (N.  Y.)  266. 
E.  I— Eaton  v.  Tillinghast,  4  B.  I.  276. 
Eng.— Hart  v.  Middlehurst,  3  Atk.  371, 
26  Eng.  Beprint  1014.  See  Osgoode 
«.  Strode,  2  P.  Wms.  255,  24  Eng.  Be- 
print 720. 

In  Jenkins  V.  Kemishe,  Hardres 
(Eng.)  395,  it  was  said  "the  consid- 
eration of  marriage  and  the  marriage 
portion,  will  run  to  all  the  estates 
raised  by  the  settlement." 

The  fact  that  the  marriage  articles 
make  no  provision  for  the  offspring, 
is  no  ground  for  contending  that  the 
next  of  kin  will  stand  in  the  shoes 
of  the  offspring,  for  they  "are  within 
the  reach  of  the  marriage  consideration 
not  because  they  stand  nearest  or  next 
to  the  settler,  but  because  the-  settler 
is  under  natural  and  moral  obligation 
to  provide  for  them;  and  this  Teason 
does  not  apply  to  relations  who  are 
distantly  connected,  although,  in  point 
of  fact,  they  may  be  nearest  in  blood 
to  the  settler."  Merritt  v.  Seott,  6 
Ga.  563. 

44.  Merritt  v.  Scott,  6  Ga.  563; 
Borland  v.  Welch,  162  N.  Y.  104,  56 
N.  E.  556. 

Brothers  or  sisters  are  volunteers 
aid  cannot  enforce  the  articles.  Mer- 
ntt  v.  Scott,  6   Ga.  563. 

45.  See  generally  the  title  "  Par- 
ties." 

.  Wowing  the  general  rule  that  all 
M  bringing  an  action,  all  the  cove- 
Joint  covenantees  or  obligees  must  join 
Of    the    marriage    settlement 


must  join,  even  though  all  did  not 
execute  the  deed.  Petrie  v.  Bury,  3 
Barn.  &  C.  353,  3  L.  J.  K.  B.  (O.  S.) 
29,  27  Eev.  Bep.  383,  10  E.  C.  L. 
165. 

Joining  Heirs  of  the  Trustee. — The 
trust  created  for  wife  by  deed  of  set- 
tlement, having  served  and  completed 
its  purpose  during  the  life  of  the  hus- 
band is  no  longer  operative  and  may 
be  enforced  by  the  wife  without  bring- 
ing in  the  heirs  of  the  deceased  trus- 
tee. Walt  v.  Walt,  113  Tenn.  189,  81 
S.  W.  228. 

To  an  action  to  impeach  a  marriage 
settlement,  brought  by  the  husband, 
the  wife  and  children  having  adverse 
interests  should  be  made  parties  de- 
fendant, and  not  be  joined  as  plain- 
tiffs.   Hale  v.  Gause,  38  N.  C.  114. 

The  wife  and  her  husband  may  go 
into  equity  to  protect  her  estate  which 
the  husband  holds  as  trustee.  Sne- 
diker  v.  Boyleston,  83  Ala.  408,  4  So. 
33;  Gerald  v.  McKenzie,  27  Ala.  166; 
Crabb's  Admr.  v.  Thomas,  25  Ala.  212. 

46.  U.  S. — Wallingsford  v.  Allen,  10 
Pet.  583,  9  L.  ed.  542.  Ala.— Pepper 
&  Co.  v.  Lee,  53  Ala.  33.  Del.— Cochran 
v.  McBeath,  1  Del.  Ch.  187.  Me.— Vance 
v.  Vance,  21  Me.  364.  N".  Y.— Johnston 
v.  Spieer,  107  N.  Y.  185,  13  N.  E.  753. 
S.  C. — Abrams  v.  Whitmore,  4  Desaus. 
Eq.  255. 

It  was  formerly  supposed  that  the 
interposition  of  trustees  was,  in  all 
nuptial  agreements,  whether  before  or' 
after  marriage,  indispensable  for  the 
protection  of  the  wife's  rights  and  in- 
terests. But,  though  in  strict  pro- 
priety that  should  always'  be  done,  yet 
it  has  been  f,or  more  than  a  century 
established  in  courts  of  equity,  'that 
whenever  real  or  personal  property  is 
settled  upon  a  married  woman,  either 
before  or  after  marriage,  for  her  sep- 
arate or  exclusive  use,  without  the  in- 
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husband  will  be  considered  a  trustee  for  her,47  or  a  court  of  equity  will 
appoint  a  proper  person  as  trustee.48  If  the  trustee  has  resigned,  a 
new  trustee  may  be  appointed  in  his  stead.1" 

XIII.  SEPARATION  AGREEMENTS.  —  A.  In  General.  — An 
action  will  lie  to  enforce  a  separation  agreement,50  although  the  terms 
of  the  agreement  provide  that  upon  default  of  any  payment  the  wife 
may  have  the  right  to  bring  a  suit  for  separate  maintenance.51 

The  contract  cannot  be-  enforced  by  contempt  proceedings,52  but  the 


tervention  of  trustees,  the  intention  of 
the  parties  may  be  effectuated  in 
equity,  and  the  wife's  interest  pro- 
tected against  the  marital  rights  and 
claims  of  her  husband.  Blanchard  v. 
Blood,  2  Barb.  (N.  T.)  352. 

47.  XT.  S.— Neves  v.  Scott,  9  How. 
396,  13  L.  ed.  102.  Ala.— Snediker  v. 
Boyleston,  83  Ala.  408,  4  So.  33;  Pepper 
&  Co.  v.  Lee,  53  Ala.  33;  Gerald  v. 
McKenzie,  27  Ala.  166;  Harkins  v. 
Coalter,  ■  2  Port.  463.  Conn.— Baldwin 
v.  Garter,  17  Conn.  201,  _42  Am.  Dec. 
735.  Del. — Cochran  v.  McBeath,  1  Del. 
Ch.  187.  Ky  —  Griffith 's  Admr.  v.  Grif- 
fith, 5  B.  Mon.  113.  Miss. — Kenley  v. 
Kenley,  2  How.  751.  N.  Y. — Blanchard 
v.  Blood,  2  Barb.  352. 

See  2  Kent's  Com.  163. 

48.  Pepper  &  Co.  v.  Lee,  53  Ala. 
33;  De  Barante  v.  Gott,  6  Barb.  (N.  Y.) 
492. 

49.  Love  V.  Graham,  25  Ala.  187. 

50.  N.  J. — Mockridge  v.  Moekridge, 
62  N.  J.  Eq.  570,  50  Atl.  182.  N.  Y. 
Winter  v.  Winter,  191  N.  Y.  462,  84 
N.  E.  382,  16  L.  E.  A.  (N".  S.)  710; 
Cranston  v.  Plumb,  54  Barb.  59.  Eng. 
Seagrave  v.  Seagrave,  13  Ves.  Jr.  439, 
33   Eng.  Eeprint  358. 

While  separation  between  husband 
and  wife  in  pursuance  of  mutual  ar- 
ticles of  agreement  will  not  be  en- 
forced by '  the  decree  of  a  court  of 
equity  because  against  the  policy  of 
our  laws,  yet  the  court  will  not  per- 
mit the  husband  who  has  become  pos- 
sessed of  the  property  of  his  wife  by 
-virtue  of  such  agreement,  to  avail  him- 
,  self  of  his  own  wrong  in  order  to 
free  himself  from  the  duty  to  main- 
tain his  wife.  Buttlar  v.  Buttlar,  57 
N.  J,  Eq.  645,  42  Atl.  755,  73  Am.  St. 
Eep.   648. 

After  Institution  of  Divorce  Suit. — A 
wife,  under  a  separation  agreement, 
which  binds  her  husband  to  pay  to 
her  a  weekly  sum  in  full  of  claims 
for   support  and   alimony,   and  which 


binds  her  not  to  demand  any  othoi 
payment,  cannot,  on  obtaining  an  or- 
der for  temporary  alimony  in  a  suit 
by  her  for  divorce,  recover  on  the 
agreement;  but  she  may  recover  there- 
on until  such  order  is  obtained.  Hal- 
stead  v.  Halstead,  74  N.  J.  Eq.  596,  70 
Atl.   928. 

No  Action  for  Deceit. — Since  a  wife 
has  not  a  present  subsistent,  but  only 
a  contingent  interest  in  personal 
property  owned  by  her  husband,  mis- 
representation by  him  as  to  the  value 
of  such  personalty  whereby  she  is  in- 
duced to  execute  a  contract  of  separa- 
tion upon  terms  which  but  for  the 
misrepresentation,  she  would  not  have 
agreed  to,  will  not  entitle  her_  to  sue 
at  law  to  recover  her  damages. 
Schmoltz  v.  Schmoltz,  116  Mich.  692, 
75  N.  W.  135. 

Jurisdiction. — Where  by  statute  & 
married  woman  may  contract  with  her 
husband  she  can  sue  him  to  enforce 
the  terms  of  a  separation  agreement 
in  a  court  of  law  as  well  as  in  equity. 
Winter  v.  Winter,  191  N.  V.  462,  84, 
N.  E.  382,  16  L.  E.  A.  (N.  S.)  710. 
See  In- re  Yoell's  Estate,  164  Cal.  540, 
129  Pac.  999. 

In  an  action  between  a  husband  and 
wife  on  a  contract  between  _  ther% 
equity  will,  whenever  needful, -give  ef- 
fect to  provisions  in  behalf  of  the 
wife  by  adjudging  the  husband  to  be 
her  trustee  and  requiring  him  to  ac- 
count accordingly.  Eandall  v.  Randall,  - 
37  Mich.  563. 

A  separation  agreement  between  a 
husband'  and  wife  is  enforceable  only 
in  equity  to  the  extent  that  it  is  just 
Halstead  v.  Halstead,  74  N.  J.  Eq.  596, 
70  Atl.  928. 

51.  Patterson  v.  Patterson,  111  UJ. 
App.  342. 

As  to  suits  for  separate  maintenance, 
see  infra,  XVI. 

52.  McGean  v.  Parsons,  150  Appa 
Div.  208,  134  N.  Y.  Supp.  619. 
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Wife  may  maintain  an  action  of  trover  against  her  husband  for  inter- 
ference with  personalty  given  her  by  the  agreement."  If  a  bond  has 
been  given  an  action  may  be  brought  upon  it  when  a  breach  occurs.54 

After  the  death  of  either  party  the  agreement  may  be  enforced  against 
the  personal  representatives.56 

Setting  Aside  Agreement. —  An  action  to  set  aside  a  separation  agree^ 
ment  may  be  maintained  in  accordance  with  general  rules  elsewhere 
discussed.56 

B.  Parties.  —  Where  the  contract  is  made 'through  a  trustee  the 
action  may  be  maintained  by  him,57  or  by  the  spouse,  the  real  party  in 
jnterest,5S  especially  under  the  modern  statutes  giving  her  the  power 
to  sue  and  be  sued.59 

C.  Extent  op  Relief.  —  The  court  cannot  give  relief  not  author- 
ized by  or  which  is  in  contravention  of  the  separation  agreement.00 


53.  Carpenter  v.  Carpenter,  154  Mich. 
100,  117  N.  W.  598. 

54.  Where  a  husband  by  articles  of 
separation  covenants  to  pay  to  a  trus- 
tee a  certain  sum  per  month  for  the 
use  of  his  wife  and  minor  daughter 
during  the  wife's  life,  or  as  long  as 
the 'parties  are  separated,  and  executes 
a  bond  and  mortgage  to  secure  the 
performance  of  the  covenant,  he  can- 
not, after  the  marriage  of  his  daugh- 
ter, reduce  the  allowance  to  his  wife, 
nor  can  he,  after  judgment  has  been 
entered  upon  the  bond  for  default,  and 
proceedings  have  been  going  on  foi 
five 'months,  have  the  proceedings  set 
aside  by  a  tender  of  the  full  amount 
of  the  unpaid  instalments.  Biery  v. 
Steekel,  194  Pa.  445,  45  Atl.  378. 

55.  Where  by  the  terms  of  the 
agreement  the  husband  promises  to  pay 
a  lump  sum  for  the  wife's  support, 
in  instalments,  and  the  wife  dies  be- 
fore all  the  instalments  are  paid,  her 
executor  may  sue  for  the  unpaid  in- 
stalments as  they  severally  mature. 
Melton  v.  Hubbard,  135  Ga.  128.  68  S. 
K  1101. 

The  wife  may  bring  a  suit  in  equity 
against  her  deceased  husband's  exec- 
utors to  compel  them  to  retain  an 
amount  sufficient  to  provide  for  the 
continuance  of  her  support.  Barnes  v. 
Hug,  129  App.  Div.  192,  113  N.  Y. 
Supp.  325. 

56.  See  generally  the  title  "Re- 
scission and  Cancellation." 

Eestttntion. — In  an  action  by  the 
"ife  to  set  aside  the  separation  agree- 
ment and  for  an  order  providing  for 
separate  maintenance,  it  is  not  neces- 
sary that  she  tender  or  offer  in  her 


complaint  to  return  the  money  she  re- 
ceived under  the  separation  agree- 
ment. But  if  upon  the  trial  if  should 
be  found  equitable  to  do  so,  the  court 
may  require,  by  its  judgment,  com- 
plete or  partial  restitution  of  the 
money  received  under  the  agreement. 
Pelz  v.  Pelz,  156  App.  Div.  765,  142 
N".  Y.  Supp.  54. 

57.  Grime  v.  Borden,  166  Mass.  198, 
44  N.  E.  216. 

58.  N.  J. — Moekridge  v.  Mockridge, 
62  N.  J.  Eq.  570,  50  Atl.  182,  in  equity. 
N.  Y. — Spence  v.  Woods,  134  App.  Div. 
182,  118,  N.  Y.  Supp.  807;  Potter  v. 
Potter,  8  Civ.  Proc.  150.  N.  0.— Barnes 
v.  Barnes,  104  N.  C.  613,  10  S.  E. 
304. 

But  see  Galusha  v.  Galusha,  138  N.Y. 
272,  33  N.  E.  1062,  holding  that  the 
trustee  is  a  necessary  party  to  an 
action  to  annul  the  -agreement.  And 
see  Clark  v.  Eosdick,  118  N.  Y.  7, 
22  N.  E.  1111,  16  Am.  St.  Eep.  733, 
6  L.  B.  A.  132.  As  to  the  necessity 
of  joining  the  trustee  of  an  express 
trust  in  an  action  by  the  beneficiary, 
see  the  title  "Parties." 

59.  Bodenbaugh  v.  Bodenbaugh,  17 
Pa.  Super.  619;  Moorehouse  v.  Moore- 
house,  7  Pa.  Super.  287. 

As  to  wife's  right  to  sue  alone,  see 
swpra,  III. 

60.  See  Johnson  v.  Johnson,  206  N. 
Y.  561,  100  N.  E.  408. 

Provision  for  Future  Instalments. 
Where  the  action  is  brought  under  a 
separation  .agreement  by  the  wife  to 
recover  past  unpaid  monthly  instal- 
ments the  court  is  not  authorized  to 
order   or  providfe  for   the  payment   of 
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D.  Allowances  to  Wife.  —  The  cases  are  not  in' accord  as  to 
whether  a  court  of  equity  may  as  an  incident  of  its  jurisdiction  over 
separation  agreements,  award  counsel  fees  or  alimony  in  an  action  to 
set  aside  such  an  agreement.61 

XIV.  PROCEEDINGS  AGAINST  SEPARATE  PROPERTY  OP 
WIFE.  —  A.  Method  of  Reaching.  —  1.  Generally.  —  In  the  ab- 
sence of  statutory  provisions  covering  the  matter,  the  liability  of  the 
husband  and  wife  for  necessaries,  furnished  the  family  may  be  enforced, 
against  the  separate  property  of  the  wife  by  a  proceeding  in  equity.62 

"Where  a  contract  is  .entered  into  in  such  form  as  to  indicate  an  in- 
tent to  create  a  personal  liability,  equity  will  give  effect  to  this  inten- 
tion by  assisting  the  creditor  to  reach  and  apply  a  married  woman's 
separate  estate  so  far  as  the  jus  disponendi  is  vested  in  her.63 


future  instalments.  MeGean  v.  Par- 
sons, 150  App.  Div.  208,  134  N.  Y. 
Supp.  649. 

61.  In  New  York  it  has  been  held 
that  such  an  action  is  not  within  the 
terms  of  the  code  permitting  an  al- 
lowance of  alimony  in  actions  far  di- 
vorce or  separate  maintenance,  and 
that  equity  has  no  jurisdiction  of  the 
matter  not  conferred  by  statute.  John-' 
son  v.  Johnson,  206  N.  Y.  561,  100 
N.  E.  408,  1914  B  Ann.  Cas.  407, 
reversing  151  App.  Div.  545,  136  N.  Y. 
Supp.  249,  and  150  App.  Div.  306,  134 
N.  Y.  Supp.  1081.  See  also  Phillips  v. 
Peacock,  63  Misc.  520  117  N.  Y.  Supp. 
625.      " 

In  Colorado,  however,  a  contrary  rule 
has  been  laid  down  .under  similai 
facts.  Daniels  v.  Daniels,  9  Colo.  133, 
10   Pac.   657. 

62.  Ala. — Brame  v.  MeGee,  46  Ala. 
170.  Ind. — Cummings  v.  Sharpe,  21  Ind. 
331.  Ky. — Glass  v.  Tevis,  3  Ky.  L. 
Rep.  325.  Miss. — Porter  v.  Caspar, 
54  Miss.  359.  Mo. — Megraw  v.  Woods, 
93  Mo.  App.  647,  67  S.  W.  709;  Gabriel 
v.  Mullen,  30  Mo.  App.  464. 

Concurrent  Jurisdiction  in  Law  and 
Equity—  Ogden  v.  Guice,  56  Miss.  330. 

63.  Ala.— Kelly  v.  Turner,  74  Ala. 
513;  Baker  v.  Gregory,  28  Ala.  544,  65 
Am.  Dec.  366;  Sadler  v.  Houston,  4 
Port.  208.  Ark.— Conner  v.  Abbott,  35 
Ark.  365;  Dobbin  v.  Hubbard,  17  Ark. 
189,  65  Am.  Dec.  425.  Cal.— Fried- 
burg  v.  Parker,  50  Cal.  103;  Terry  v. 
Hammonds,  47  Cal.  32;  Miller  v.  New- 
ton, 23  Cal.  554.  Conn.— Craft  v.  Rol- 
land,  37  Conn.  491.  Fla. — Prentiss  v. 
Paisley,  25  Fla.  927,  7  So.  56,  7  L.  P. 
A.  640.  Ky. — Coleman  v.  Wooley's 
Exr.,   10   B.   Mon.   320.     Md.— Hall   v. 
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Eccleston,  37  Md.  510.  Minn.— Pond  v. 
Carpenter,  12  Minn.  430.  Miss. — See 
also  Swett  v.  Penrice,  24  Miss.  416. 
Mo. — Gage  v.  Gates,  62  Mo.  412;  Hootoa 
v.  Eansom,  6  Mo.  App.  19.  N.  J.— Arm- 
strong v.  Eoss,  20  N.  J.  Eq.  .109;  John- 
son v.  Cummins,  16  N.  J.  Eq.  97;  Oak- 
ley v.  Pound,  14  N.  J.  Eq.  178;  Pentz 
1).  Simonson,  13  N.  J.  Eq.  232.  N.  Y. 
Ledeliey  v.  Powers,  39  Barb.  555;  Coon 
v.  Brook,  21  Barb.  546.  N.  C— Smith 
v.  Gooch,  86  N.  C.  276.  Ohio.— Card 
v.  Fabrique  Co.  v.  Stanage,  50  Ohio 
St.  417,  425,  34  N.  E.  410;  Elliott  v. 
Lawhead,  43  Ohio  St.  171,  1  N.  E.  577; 
Levi  v.  Earl,  30  Ohio  St.  147;  Allison 
v.  Porter,  29  Ohio  St.  136;  Phillies  «. 
Graves,  20  Ohio  St.  371.  Tenn.— Wood- 
folk  v.  Lyon,  98  Tenn.  269,  39  S.  W. 
227;  Jordan  v.  Everett,  93  Tenn.  390, 
24  S.  W.  1128;  Eckerly  V.  McGhee,  85 
Tenn.  661,  4  S.  W.  386;  Cocke  v.  Gar- 
rett, 7  Baxt.  360;  Porter  v.  Baldwin, 
7  Humph.  175.  Vt.— Priest  v.  Cone,  51 
Vt.  495,  31  Am.  Eep.  695.  W.  Va. 
Dulin  v,  MeCaw,  39  W.  Va.  721,  22 
S.  E.  681;  Hughes  &  Co.  v.  Hamilton, 
19  W.  Va.  366;  Radford  V.  Carwile,  13 
W.  Va.  572.  Wis.  — Kavanagh  v. 
O  'Neill,  53  Wis.  101,  10  ,N.  W.  369; 
Todd  v.  Lee,  16  Wis.  480;  Todd  v.  Lee, 
15  Wis.  365. 

But  for  cases  under  the  statute* 
which  permit  the  separate  estate  of 
married  women  to  be  reached  by  _  an 
action  at  law,  see  infra,  this  section. 

It  is  immaterial  whether  the  estate 
is  vested  in  a  trustee,  and  the  wife's 
interest  therefore  merely  equitable,  or 
'whether  she  has  both  the  legal  and. 
■the  equitable  interest.  The  jurisdic- 
tion of  a  court  of  equity  over  the 
separate   estate   of  a  married  woman 
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It  has  also  been  held  that  equity  will  enforce  the  contract  of  a  mar- 
ried woman  to  convey,64  or  incumber60  her  separate  property,  as  well 


Tests  not  merely  upon  the  ground  that 
it  is  an  equitable  estate,  but  upon 
the  ground  that  it  is  her  separate  es* 
tate,  which  is  equitably  subject  to 
contracts  and  engagements  entered  into 
by  her,  which  are  not  legally  _  binding 
upon  her  personally,  and  which  can- 
not be  enforced  at  law.  Johnson  v. 
Cummins,  16  N.  J.  Eq.  97,  84  Am. 
Dee.  142. 

But  the  liability  of  the  statutory 
estate  of  a  married  woman  is  fixed  by 
law,  and  a  court  of  equity  is  as  pow- 
erless as  a  court  of  law  to  dispense 
with  the  requirements  of  the  statute 
or  to  subject  it  to  burdens  beyond 
what  the  statute  imposes.  O'Connor 
V.  Chamberlain,  59,  Ala.  431. 

A  bill  in  equity  lies  to  enforce  pay- 
ment out  of  the  separate  estate  of  a 
married  woman,  so  far  as  she  has  the 
right  of  disposal  thereof,  of  a  bond  giv- 
en by  her  for  the  price  of  land  conveyed 
to  her,  to  her  sole  and  separate  use, 
provided  that  no  effectual  remedy  ex- 
ists  at  law.  And  the  creditor  is  not 
confined  to  collateral  security  held  by 
him  for  the  bond.  Rogers  v.'  Ward, 
8  Allen  (Mass.)  387,  85  Am.  Dec.  710. 
"If  a  feme  covert,  having  a  separate 
estate  by  an  ante-nuptial'  settlement, 
after  her  marriage,  enters  into  a  bond, 
jointly  with  her  husband,  for  the  pay- 
ment of  her  own  debt,  chancery  will 
subject  such  separate  estate  to  its  pay- 
ment, although  nothing  is  said  in  the 
bond,  directly,  making  the  debt  a 
charge  upon  the  separate  estate."  For- 
rest v.  Eobinson,  4  Port.  (Ala.)  44; 
Brame  v.  McGee,  46  Ala.  170. 

If  a  married  woman  live  separate 
from  her  husband,  it  is  .generally  in- 
ferred that  her  dealings  with  those 
who  credit  her  is  upon  the  credit  of 
her  separate  property,  and  the  cred- 
itors may  subject  it  in  equity.  Cole- 
man v.  Wooley's  Exr.,  10  B.  Mon. 
(Ky.)  320. 

"A  suit  in  equity  brought  by  a  cred- 
itor against  a  married  woman  for  the 
Purpose  of  subjecting  her  separate 
Btatutory  property  to  payment  of 
claims  for  money  used  by  said  married 
Woman  in  purchasing  goods  for  the 
conducting  of  a  mercantile  business  in 
her  own  name  is  not  an  ordinary  cred- 
itors' bill  nor  a  bill  analogous  thereto. 


It  is  sue  generis,  being  a  suit  in 
equity,  on  the  same  plane  as  a  suit 
at  law  against  a  person  sui  juris.  The 
bill  in  such  case  is  the  bringing  of  a 
suit,  and  the  appointment  of  a  receiver, 
by  whieh  the  property  of  said  married 
woman  is  taken  into  the  custody  of 
the  court,  is  an  equitable  attachment, 
and  creates  a  lien  upon  the  property 
so  taken  in  charge  in  favor  of  the 
creditor  procuring  the  receiver,  just  as 
a  levy  of  an  execution  or  attachment 
at  law  would  do-."  First  Nat.  Bank 
v.  Hirschkowitz,  46  Ela.  588,  35  So. 
22. 

In  Phillips  v.  Graves,  20  Ohio  St. 
371,  5  Am.  Rep.  675,  it  was  held  that 
courts  of  equity  will  enforce  the  pajr- 
ment  of  charges  against  a  married 
woman's  separate  estate  through  a  re- 
ceiver; first,  by  appropriating  the  per- 
sonal property;  second,  by  sequester- 
ing the  rents  and  profits  of  the  realty, 
and,  third,"  by  sale  of  the  realty  when 
the  same  is  necessary.  And  this  case 
also  held  that  the  jurisdiction  of  courts 
of-  equity  in  this  behalf  is  not  abridged 
or  taken  away  by  operation  of  the 
statutes  concerning  the  rights  and 
liabilities  of  married  women. 

64.  Virginia  Coal  &  I.  Co.  v.  Eob- 
erson,  88  Va.  116,  13  S.  E.  350;  Gentry 
v.  Gentry,  .87  Va.  478,  12  S.  E.  966. 
See  generally  the  title  "Specific  Per- 
formance." 

But  in  Eelkner  v.  Tighe,  39  Ark.  357, 
the  court  said:  "The  eases  which  hold 
that  a  married  woman's  contract  to 
convey  her  separate  statutory  estate  is 
valid,  and  enforceable  in  equity  against 
her,  have,  so  far  as  they  have  come 
under  our  observation,  been  decided 
under  statutes  which  confer  upon  her 
the  power  to  contract  generally,  in 
reference  to  such  estate."  Citing  Qal. 
Love  v.  Watkins,  40  Cal.  547.  Mass. 
Baker  v.  Hathaway,  5  Allen  103. 
Minn. — Kingsley  v.  Gilman,  15  Minn. 
59. 

65.  A  contract  founded  upon  proper 
consideration,  by  which  the  husband 
and  wife  bind  themselves  to  execute 
a  mortgage  of  the  separate  estate  of 
the  wife,  will  be  enforced  by  a  court 
of  equity,  and  such  estate  held  liable 
for   the    debt  intended   to   be   secured. 
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as  the  reconveyance  of  property  held  by  her  and  for  which  she  has' 
refused  to  pay.06  But  it  has  been  held  that  the  power  of  the  court  is 
simply  co-extensive  with  that  of  the  married  woman  herself"  and  ceases 
when  there  is  no  further  occasion  to  resort  to  equitable  process."'' 

The  grounds  upon  which  a  court  of  equity  charges  a  married  woman's 
separate  estate  for  her  general  engagements,  in  the  absence  of  a  con- 
tract binding  the  same,  or  of  an  express  charge  thereon  is  not  bcause 
her  contracts  have  any  validity,  but  because  the.  circumstances  are  such 
that  equity  decrees  it  to  be  just  that  they  should  be  paid  out  of  such 
estate.69 

At  Law.  —  By  virtue  of  statutes  in  many  states  the  liability  of  a  mar- 
ried woman  for  breach  of  a  contract  made  with  her  in  relation  to  her 
separate  property  or  her  lawful  business  transactions  is  enforceable  at 
law.70 


Hall    &    Hume    v.    Eccleston,    37    Md. 
510. 

66.  The  husband,  as  trustee  of  cer- 
-tain  property,  had  it  sold  arid  con- 
veyed to  his  wife  on  her  promise  to 
pay  the  purchase  price.  She  later  re- 
pudiated the  contract,  and  as  the  hus- 
band could  not  enforce  the  contract 
against  her  because  it  is  void  as  made 
between  husband  and  wife,  he  can,  as 
trustee,  maintain  a  bill  in  equity 
against  her  to  compel  a  reconveyance 
of  the,  land  to  him  as  trustee,  she  be- 
ing reimbursed  for  the  money  ad- 
vanced as  part  of  the  purchase  price 
and  payment  of  taxes.  Atkins  v.  At- 
kins, 195  Mass.  124,  80  N.  E.  806,  122 
Am.  St.  Sep.  221,  11  L.  B.  A.  (N.  S.) 
273. 

67.  In  Dezendorf  v.  Humphreys,  95 
Va.  473,  28  S.  E.  880,  it  was  held  that 
courts  of  equity  cannot  exercise  any 
greater  power  over  the  equitable  sep- 
arate estate  of  a  rnarried  woman  than 
is  conferred  on  her  by  the  terms  of 
the  settlement.  If  she  cannot  convey 
or  encumber  it,  courts  of  equity  cannot 
charge  it  with  her  debts. 

68.  Hooton  v.  Eansom,  6  Mo.  App. 
19. 

"Where  by  statute  a  married  woman 
may  make  contracts  in  respect  to  her 
separate  property  or  business  enforce- 
able against  her  in  legal  actions  as  if 
she  were  sole,  a  creditor  cannot  main- 
tain a  suit  in  equity  in  his  own  behalf 
and  that  of  other  like  creditors  to  have 
their  claims  declared  a  specific  lien 
upon  her  separate  estate,  each  creditor 
•having  a  remedy  by  a  separate  action 
at  law.  Meyers  v.  Rahte,  46  Wis.  655, 
1  N.  W.   353. 
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69.  Yale  v.  Dederer,  18  N.  T.  265, 
72  Am.  Dee.  216;  Levi  v.  Earl,  30 
Ohio  147.  See  also  Nash  v.  Moment, 
5  Mo.  App.  545;  Johnson  v.-  Cummins, 
16  N.  J.  Eq.  97,  84  Am.  Dec.  142. 

70.  Ala. — Hinson  v.  Gamble,  65  Ala. 
605;  Gilbert  v.  Dupree's  Admr.,  63  Ala. 
331.  D.  C— Merchant  v.  Cook,  7  App. 
Cas.  391.  HI. — Furness  v.  McGovern, 
78  HI.  337;  Williams  v.  Hugunin,  69 
HI.  214,  18  Am.  Eep.  607;  Cookson  v. 
Toole,  59  111.  515.  Mo.^Huss  v.  Cul- 
ver, 70  Mo.  App.  514;  Hiltenbrandt  v. 
Robitzsch,  62  Mo.  App.  437.  Ohio. 
Card  Fabrique  Co.  v.  Stanage,  50  Ohio 
St.  417,  34  N.  E.  410;  Patrick  v.  Lit- 
tell,  36  Ohio  St.  79;  Sanders  v.  Shep- 
herd, 17  Ohio  C.  C.  503,  9  Ohio  C.  D. 
496;  Smith  v.  Frame,  3  Ohio  C.  C.  587, 
2  Ohio  O.  D.  339;  Koch  v.  Seifert,  13 
Wkly.  L.  Bui.  15,.  9  Ohio  Dec.  (Re- 
print) 411.  W.  Va. — Oney  v.  Ferguson, 
41  W.  Va.  568,  23  S.  E;  710.  Wis. 
Krauskop  v.  Shontz,  51  Wis.  204,  8 
N.  W.  241,  37  Am.' Eep.  817;  Meyers 
v.  Eahte,  46  Wis.  655,  1  N.  W.  353; 
Leonard  v.  Eogan,  20  Wis.  540;  Con- 
way v.  Smith,  13  Wis.  125.  See  T.  T. 
Haydock  Carriage  Co.  v.  Pier,  74  Wis. 
582,  43  N.  W.  502. 

See  Bishop  on  the  Law  of  Married 
Women,  vol.  11,  §§239,  240.  And  see 
also  supra,  I,  D,  2,  b. 

Action  at  Law  and  Suit  in  Equity 
Not    Alternative    Remedies. — The    in-    ,, 
tention  of   the  legislature  was  not  to 
enlarge   or  vary  the  liabilities  of  the 
wife,    leaving    the    creditor   the   right 
to  sue  at  law  or  to  seek  a  remedy  by     , 
suit  in  equity,  but  was  intended  mere-    " 
ly  to  change  the  form  of  remedy  and 
place  her  on  the  same  plane  with  her 
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2.  By  Attachment.  -^-  The  separate  property  of  the  wife  is  in  some 
jurisdictions  attachable  in  an  action  against  her  upon  an  obligation 
chargeable  against  it,  the  same  as  that  of  any  other  debtor,  subject  to 
the  same  exemptions  and  none  others.71 

It  is  true  there  are  authorities  to  the  effect  that  a  writ  of  attachment 
cannot  be  sued  out  in  aid  of  an  equitable  action  to  charge  the  separate 
estate  of  a  married  woman.72 

3.  After  Death  of  Wife.  —  Since  at  common  law,  an  obligation  of 
a  married  woman  did  not  bind  her  person,  nor  become  a  lien  against 
her  separate  estate  until  a  decree  was  obtained  against  it,  after  her 
death  such  a  claim  could  be  enforced  only  in  equity.73 

In  the  absence  of  statutory  authority  a  probate  court  is  without  jur- 
isdiction of  such  a  case,74  nor  will  such  obligation  be  allowed  against 


husband  in  prosecuting  and  defending 
her  property  rights.  Card  Fabrique  Co. 
V.  Stanage,  50  Ohio  St.  417,  34  N.  E. 
410. 

Under  the  statutes  of  this  state,  a 
married  woman,  having  at  the  time  no 
separate  estate,  may  purchase  property 
of  any  jperson,  other  than  her  hus- 
band, entirely  on  credit,  and  thereby 
make  herself  liable  in  an  action  at 
law  for  the  contract  price.  Cramer  v. 
.  Hanaf  ord,  53  Wis.  85,  10  N.  W.  15. 
See  Dayton  v.  Walsh,  47  Wis.  113,  2 
N.  W.  65,  32  Am.  Eep.  757. 

Concurrent  Jurisdiction  of  Equity 
and  Law  Courts. — Wilson  v.  Herbert, 
41  N.  J..L.  454,  32  Am.  Rep.  243; 
Corn  Exchange  Ins.  Co.  v.  Babcock,  9 
Abb.  Pr.  N.  S.  (N.  T.)  156. 

71.  See  the  following  cases:  Ala. 
Crocker  v.  Clements'  Admr.,  23  Ala. 
296.  IU.— Wallace  v.  Monroe,  22  111. 
App.  602.  Me.— Virgie  v.  Stetson,  77 
Me.  520,  1  Atl.  481.  Md.— Brent  v. 
Taylor,  6  Md.  58.  N.  C— National 
Exch.  Bank  v.  Book  Granite  Co.,  155 
N.  C.  43,  70  S.  E.  1002.  Pa.— Thomp- 
son v.  Owen,  8  Kulp  36.  W.  Va  — Dulin 
«.  McCaw,  39  W.  Va.  721,  20  S.  E. 
681,  separate  personal  estate  of  a  non- 
resident married  woman  may  be  pro- 
ceeded against. by  suit  in  equity  with 
order  of  attachment  in  the  circuit 
court  of  the  county,  in  which  her  sep- 
arate personal  estate  is  found.  Eng. 
Holtby  v.  Hodgson,  L.  E.  24  Q.  B. 
Div.  103. 

An  agreement  by  the  wife  to  pay 
a  debt  of  her  husband  will  not  make 
ler  property  subject  to  attachment  in 
an  action  for  such  debt  brought  against 
the  husband  alone,  however.  Simmonds 


v.    Fenton,    95    Neb.    771,    146   N.    W. 
944. 

As  to  what  property  is.  exempt,  see 
the  title  "Judgments  and  Decrees,  En- 
forcement of." 

72.  Brumback  v.  Weinstein,  37  Mo. 
App.  520;  Bachman  v.  Lewis,  27  Mo. 
App.  81;  both  overruling  Frank  v. 
Siegel,  9  Mo.  App.  467;  Hoover  v.  Gib- 
son, 24  Ohio  St.  389  (holding  an  at- 
tachment cannot  be  issued  against  the 
property  of  a  married  woman  in  an 
action  to  charge  her  separate  estate, 
and  in  which  no  personal  judgment  can 
be  rendered  against  her).  See  also 
Gage  v.  Gates,  62  Mo.  412. 

In  an  action  brought  in  Missouri 
against  a  married  woman  for  a  debt 
contracted  in  another  state,  prior  to 
the  revision  of  1889,  at  which  time 
a  married  woman  was  not  subject  to 
an  attachment  process  in  Missouri,  the 
plaintiff  could  proceed  against  her  by 
attachment  even  though  she  was 
authorized  to  contract  as  a  feme  sole 
by  the  laws  of  the  other  state.  Buhe 
v.  Buck,  124  Mo.  178,  27  S.  W.  412,  46 
Am.  St.  Eep.  439,  25  L.  E.  A.  178. 

As  to  attachment  in  'equity  general- 
ly, see  3  Standard  Pkoc.  347. 

73.  Ala. — Blevins  v.  Buck,  26  Ala. 
292.  Mo. — Davis  v,  Smith,'  75  Mo. 
219;  Lindsay  v.  Archibald,  65  Mo.  App. 
117.  N.  Y. — Hendricks  v.  Isaacs,  46 
Hun  239.  Va.— Price  v.  Planters  Nat. 
Bank,  92  Va.  468,  23  S.  E.  887,  32  L. 
E.   A.   214. 

74.  Davis  v.  Smith,  75  Mo.  219 
(overruling  King  v.  Mittalberger,  50 
Mo.  182) ;  Lindsay  v.  Archibald,  65  Mo. 
App.  117. 
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her  general  estate  in  the  course  of  administration  in  the  probate  court.75 
No  action  can  be  brought  against  her  personal  representatives  at  least 
in  the  first  instance.76  The  plaintiff's  cause  of  action  is  against  the 
property  alone.77 

4.  Nature,  of  Proceeding.  —  A  proceeding  to  subject  the  separate 
property  of  a  married  woman  to  the  payment  of  obligations  for  which 
she  is  not  personally  liable  is  in  the  nature  of  a  proceeding  in  rem 
rather  than  in  personam.7* 

B.  Necessity  for  First  Exhausting  Property  of  Hosband. 
Where  a  husband  and  wife  have  contracted  a  joint  debt,  not  for 
necessaries,  the  creditors  may  proceed  in  equity  against  the  separate 
property  of  the  wife  without  first  exhausting  the  property  of  the  hus- 
band.79   Where,-  however,  the  wife  binds  herself  only  as  surety  for  her 


The  circuit  court  alone,  in  a  proceed- 
ing in  equity  by  the  creditor  can  ad- 
judicate a  case  involving  the  enforce- 
ment of  a  debt  contracted  by  a,  mar- 
ried woman  -while  living-  against  what 
was  her  separate  estate.  Lindsay  v. 
Archibald,  65  Mo.  App.  117. 

Where  the  probate  court  is  given 
equity  jurisdiction,  it  may  take  cog- 
nizance of  such  cases.  Oswalt  v. 
Moore,   19  Ark.  257. 

75.  Davis  v.  Smith,  75  Mo.  219; 
Boatmen's  Sav.  Bank  v.  McMenamy,  35 
Mo.  App.  198. 

76.  Bodgers  v.  Brazeale,  34  Ala. 
512;  Davis  v.  Smith,  75  Mo.  219;  Boat- 
men's Sav.  Bank  v.  McMenamy,  35  Mo. 
App.   198.        £ 

77.  Boatmen's  -Sav.  Bank  v.  Mc- 
Menamy, 35  Mo.  App.  198. 

78. ,  Miss. — Mallett  v.  Parham,  52 
Miss.  921.  Mo. — Megraw  v.  Woods,  93 
Mo.  App.  647,  67  S.  .W.  709.  3ST.  Y. 
Cobine  v.  St.  John,  12  How.  Pr.  333; 
Coon  V  Brook,  21  Barb.  546.  N.  C. 
Smith  v.  Gooch,  86  N.  C.  276.  Ohio. 
Groene  v.  Frondhof,  1  Disn.  504,  12 
Ohio  Dec.  (Beprint)  760;  Baymond.f. 
Berckenridge,  7  Ohio  'N.  P.  377,  5  Ohio 
Dec.  156.  Tenn. — Woodfolk  v.  Lyon, 
98  Tenn.  269,  39  S.  W.  227;  Jordan  lB. 
Everett,  93  Tenn.  390,  24  S.-  W.  1128; 
Eckerly  v.  McGhee,  85  Tenn.  661,  4 
S.  W.  386;  Jordan  v.  Keeble,  85  Tenn. 
412,  3  S.  W."  511;  Cocke  v.  Garrett,  7 
Baxt.  360.  W.  Va.— Hughes  &  Co.  v. 
Hamilton,  19  W.  Va.  366;  Bad'ford  «. 
Carwile,  13  W.  Va.  572.  Eng. — Pranei's 
v.  Wigzell,  1  Madd.  258,  56  Eng.  Be- 
print 96. 

79.  Bradford  v.  Greenway,  17  Ala. 
797,  52  Am.  Dec.  203;  Forrest  v.  Bob- 
inson,  4  Port.   (Ala.)   44;   Skidmore  v. 
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Jett,  39  W.  Va.  544,  20  S.  E.  573.  See 
generally  the  title  "Marshaling  As- 
sets." 

In  the  absence  of  a  statute,  author- 
izing suit  against  a  married  woman, 
as  a  feme  sole,  where  a  married  woman 
joins  her  husband  in  the  execution  of 
a  note,  the  first  and  only  method  of 
charging  her  separate  estate,  for  the 
debt  is  a  resort  to  chancery,  and  the 
jurisdiction  in  such  a  case  is  in  no 
way  dependent  upon  antecedent  legal 
proceedings,  against  her  husband,  or 
those  of  any  kind  whatever.  Schaf- 
roth  v.  Ambs,  46  Mo.  114. 

In  Bradford  «.  Greenway,  Henry  & 
Smith,  17  Ala.  797,  52  Am.  Dec.  203, 
the  court  in  passing  on  this  point  said: 
"If  there  is  a  remedy  in  equity 
against  the  wife,  it  exists  independent 
of  the  legal  remedy  against  the  hus- 
band, and  may  be  resorted  to  at  any 
time.  The  rule  which  forbids  a  resort 
to  equity  to  subject  the  equitable  es- 
tate of  a  debtor  to  the  payment  of  a 
judgment,  or  a  simple  contract  debt,  ' 
bafore  exhausting  the  legal  remedy,  has 
no  application  to  cases  like  this,  where 
the  equitable  relief,  if  it  exists  at  all, 
is  independent  of  the  remedy  at  law. 
The  first  move,  as  against  the  wife, 
upon  the  bond  must  necessarily  be  in 
a  -court  of  equity,  and  her  engage- 
ment, so  far  as  the  remedy  of  tha 
creditor  is  concerned,  is  as  distinct 
from  her  husband,  as  if  she  had 
executed  a  separate  obligation  to  pay. 

In  Colvin  v.  -Currier,  22  Barb.  (N. 
Y.)  371,  the  court  said:  "It  is,  I 
think,  a  mistake  to  consider  the  jur- 
isdiction which  courts  of  equity  in 
England  and  in  this  country  have  long 
exercised  over  the  separate  property  of 
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husband,  if  possible  the  husband's  property  should  be  so  applied  as  to 
entirely  relieve  her  estate."0 

C.  Parties.  —  In  an  action  to  subject  the  separate  property  of  the 
wife  to  the  payment  of  obligations  incurred  on  contracts  binding  on 
such  property,  the  wife  is  a  necessary  party.81  The  husband,  however, 
is  not  a  necessary,  though  a  proper,  party,82  who  may  be  joined  with 
her.83 

Children  of  the  marriage  who  have  not  joined  in  the  contract  are  not 
necessary  parties.84 

If  the  title  to  such  property  is  vested  in  a  trustee  for  her  use,  he 
should  be  made  a  party,80  or  a  guardian  ad  litem  should  be  appointed.8* 

The  personal  representative  is  not  a  proper,  party  defendant,  unless, 


married  women,  as  depending  entirely 
upon  the  doctrine  of  trusts.  .  But  if 
uses  and  trusts  were  connected  with 
the  origin  of  this  jurisdiction,  it  has 
been  upheld  for  more  than  a  century 
without  respect  to  such  origin.  (Story's 
Eq.  Jur.  See.  1380.)  The  civil  law 
treats  husband  and  wife  as  distinct 
persons  capable  in  a  limited  sense  of 
contracting  with  one  another  and  of 
suing  each  other,  and  of  having  sep- 
arate estates  and  interests.  (2  Story's 
Eq.  See.  1368.  1  Fonb.  Eq.  B.  1,  ch. 
2,  See.  6,  and  n.  A.)  A  wife  may  in 
equity,  in  cases  respecting  her  separate 
estate,  be  sued  without  her  husband, 
although  he  is  ordinarily  joined,  for 
sake  of  conformity  to  the  rule  of  law, 
as  a  nominal  party,  whenever  he  is 
within  the  jurisdiction  of  the  court 
and  can  be  made  a  party.  (2  Story's 
Eq.  See.  1368.)  This  whole  doctrine 
in  regard  to  the  separate  rights  of 
the  wife  is  borrowed  from  the  civil 
law.  It  was  long  since  adopted  in 
courts  of_  equity.  It  is  the  chief  basis 
upon  which  jurisdiction  over  married 
women  rests,  in  this  court;  and  this 
court  had  no  right  to  relinquish  such 
jurisdiction.  The  right  to  sue  married 
women  in  respect  to  their  separate 
property,  as  it  exists  in  this  court,  is 
a  very  important  right,  and  must  be 
exercised  until  the  legislature  takes  it 
away.  This  court  never  relinquishes 
jurisdiction  onee  acquired,  and  this  is 
a  cardinal  rule  in  chancery.  (1  Story, 
Sec.  64.  3  Bro.  Ch.  E.  218.  6  Vesey, 
"2.  7  id.  19,  21.  9  id.  468.)" 

As  to  enforcing  the,  wife's  liability 
for  necessaries  furnished  the  family, 
>t  has  been  said  that  it  would  be  in- 
equitable to  resort  to  the  wife's  sep- 
tate estate  in  the  first  instance.  Cauly 


v.  Blue,  62  Ala.  77;  O'Connor  v.  Cham- 
berlain, 59  Ala.  431;  Wright  v.  Preston, 
55  Ala.  570;  McMillan  v.  Hurt,  35  Ala. 
665;  Bodgers  v.  Brazeale,  34  Ala.  512; 
Valentine  v.  Lloyd,  4  Abb.  Pr.  N.  S. 
(N.  Y.)   371. 

80.  Trentman  V.  Eldridge,  98  Ind. 
525;  Hall  v.  Hyer,  48  W.  Va.  353,  37 
S.   E.   594. 

81.  Jones  v.  Aetna  Ins.  Co.,  14  Conn, 
501;  Wilson  v.  Johnson,  94  Tex.  272, 
276,  60  S.  W.  242.  See  Williamson  v. 
Conner,  92  Tex.  581,  50  S.  W.  697; 
Milburn  v.  Walker,  11  Tex.  329., 

A  judgment  in  a  suit  to  subject  her 
separate  estate  to  which  she  is  not  a 
party  is  not  binding  upon  the  wife. 
Williamson  v.  Conner,  92  Tex.  582,  50 
3.  W.  697;  Bead  v.  Allen,  56  Tex. 
182. 

82.  TJ.  S.— United  States  v.  Pratt 
Coal  &  Coke  Co.,  18  Fed.  708.  N.  Y, 
Sexton  v.  Fleet,  2  Hilt.  477.  Ohio. 
Callahan  v.  Bose,  7  Ohio  Dec.  (Beprint) 
384;  Fisher  v.  McMahon,  1  Cleve. 
Law  Bep.  14,  4  Ohio  Dec.  (Beprint) 
87. 

83.  Ala.— Walker  v.  Smith,  28  Ala. 
569.  N.  Y.— Goelet  v.  Gori,  31  Barb. 
314.  Tex. — Smotridge  v.  Lovell,  35 
Tex.  58;  Booth  v.  Cotton,  13  Tex.  359. 

'  84.  Smotridge  v.  Lovell,  35  Tex.  58. 
Children  Not  Necessary  Parties. — To 
a  bill  filed  after  the  death  of  a  mar- 
ried woman  to  subjeet  her  personal 
property,  her  children  are  not  neces- 
sary parties.  Her  administrator  rep- 
resents the  distributees  of  the  person- 
alty.    Blevins  v.  Buck,  26  Ala.  292. 

85.  O'Hara  v.  MacConnell,  93  TJ.  S. 
150,  23  L.  ed.  841;  Coles  v.  Hurt,  75 
Va.  380. 

86.  O'Hara  v.  MacConnell,  93  U.  S. 
150,  23  L.  ed.  841. 
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perhaps,  when  he  has  come  into  possession  and  control  of  the  property 
.sought  to  be  charged.87 

D.  Service  op  Process.68  —  Service  should  be  made  upon  the  wife 
personally  in  an  action  brought  to  subject  her  separate  estate.80 

Notice  to  Husband.  —  Notice  of  a  motion  against  the  wife  to  subject 
her  separate  property  need  not  be  given  to  the  husband.00 

E.  Pleading.  —  1.  General  Statement.  —  The  complaint  in  an  ac- 
tion to  subject  the  separate  property  of  the  wife  should  state  that  she 
made  or  intended  to  make  the  debt  a  charge  or  lien  on  her  separate 
estate  at  the  time  she  contracted  it.91  It  should  show  the  nature  of  the 
debt  and  if  it  be  evidenced  by  a  promissory  note  or  bond,  the  consider- 
ation therefor,92  also  that  the  contract  was  such  as  she  could  make.ss 

2.  Allegations  as  to  Property.  —  To  support  the  proceeding,  the 
existence  of  a  separate  estate94  at  the  time  the  debt  was  contracted, 


87.  Boatmen's  Sav.  Bank  v.  Me- 
Menamy,  35  Mo.  App.  198. 

88;  See  generally  supra,  IV,  and  the 
title  "Service  of  Process  and  Papers." 

89.  Ala. — Gladden  v.  American  Mtg. 
Co.,  80  Ala.  .270;  Hollinger  v.  Branch 
Bank,  8  Ala.  605.  HI.— Piggott  v.  Snell, 
59  111.  106.  Neb.— Holliday  v.  Brown, 
34  Neb.  232,  51  N.  W.  839,  33  Neb. 
657,  50  N.  W.  1042;  Carper  v.  Wood- 
ford, 24  Neb.  135,  38  N.  W.  39.  N.  Y. 
Foote  v.  Iiathrop,  53  Barb.  183;  Eeker- 
son  v.  Vollmer,  11  How.  Pr.  42;  Leavitt 
V.  Cruger,  1  Paige  Ch.  421;  Perguson 
V.  Smith,  2  Johns.  Ch.  139;  Iiathrop 
v.  Heacock,  4  Lans.  1;  Watson  v. 
Church,  3  Hun  80.  N.  O. — Bowland 
v.  Perry,  64  N.  C.  578.  R.  I.— See 
Versepuy  v.  Watson,  12  B.  I.  342.  Tex. 
Covington  v.  Burleson,  28  Tex.  368; 
Shelby  v.  Perrin,  18  Tex.  515.  Eng. 
Salmon  v.  Green,  8  Beav.  457,  50  Eng. 
Beprint  180;  Kent  V.  Jacobs,  5  Beav. 
48,  49  Eng.  Beprint  494;  Jones  v.  Har- 
ris, 9  Ves.  Jr.  486,  7  Bev.  Bep.  282, 
32  Eng.  Beprint  691. 

90.  McMillan  v.  Hurt,  35  Ala.  665. 

91.  N.  Y— Cobine  v.  St.  John,  12 
How.  Pr.  333.  Ohio. — Society  of 
Friends  v.  Haines,  47  Ohio  St.  423,  25 
N.  Ei.  119.  Pa.— Pell  v.  Brown,  115 
Pa.  218,  8  Atl.  70;  Berger  v.  Clark,  79 
Pa.  340. 

See  supra,  V,  B,  1,  a,  (I),  note  93. 

Plaintiff  should  aver  that  the  obli- 
gation was  contracted  to  benefit  the 
defendant's  separate  estate.  Society 
of  Friends  v.  Haines,  47  Ohio  St.  423, 
25  N.  E.  119;  Becroft  v.  Dossman,  2 
Wkly.  L.  Bui.  110,  7  Ohio  Dec.  (Re- 
print)   322. 

Intent    to    charge     separate     estate 
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should  be  averred.  Boskoph  v.  Coates, 
1  Cleve.  L.  Bui.  Eep.  61,  4  Ohio  Dec. 
(Beprint)   135. 

92.  Cobine  v.  St.  John,  12  How.  Pr. 
(N.  Y.)   333. 

Bill  to  foreclose  a  trust  deed  executed 
by  husband  and  wife  need  not  set  out 
the  wife's  interest  in  the  property. 
Hill  v.  Hillman,  6  Lea  (Tenn.)   715. 

93.  Cook  v.  Spencer,  1  Wkly.  L. 
Bui.  (Ohio)  73,  7  Ohio  Dec.  (Beprint) 
35;  Kurt/,  v.  Murray,  2  Wkly.  L.  Bui. 
(Ohio)  122,  7  Ohio  Dec.  (Beprint) 
330,     See  generally,  supra,  V,  B,  1,  a. 

94.  Ala.— Bolman  il.  Overall,  80  Ala. 
451,  2  So.  624,  60  Am.  Bep.  107; 
Bavisies  1\  Stoddart  &  Co.,  32  Ala,  599; 
Henry  v.  Hickman,  22  Ala.  685.  HI. 
Bauman  v.  Street,  76  111.  526.  Miss. 
Choppin  v.  Harmon,  46  Miss.  304.  Mo. 
Megraw  v.  Woods,  93  Mo.  App'.  647,  67 
S.  W.  709;  Latimer  v.  Newman,  69  Mo. 
App.  76;  Gabriel  v.  Mullen,  30  Mo. 
App.  464.  N.  Y.— Sexton  v.  Fleet,  15 
How.  Pr.  106.  Ohio.— Society  of 
Friends  v.  Haines,  47  Ohio  St.  423,  25 
N.  E.  119;  Smith  v.  Frame,  3  Ohio 
C.  C.  587,  2  Ohio  C.  D.  339;  Kurtz  v. 
Murray,  2  Wkly.  L.  Bui.  122,  7  'Ohio 
Dec.  (Beprint)  330;  Jenz  v.  Gugel,  1 
Wkly.  L.  Bui.  103,  7  Ohio  Dec.  (Be- 
print) 85;  Wilcox  v.  Zimmerman,  1 
Cleve.  Law  Eep.  75,  4  Ohio  Dec.  (Be- 
print)  150. 

See  supra,  V,  B,  1,  a,  (HI),  note  99. 

An  averment  that  property  was  sold 
to  a  married  woman  to  be  used  in  her 
mercantile  business  in  which  she  was 
engaged  on  her  own  account  does  not 
sufficiently  aver  that  she  was  the  pos- 
sessor of  separate  property.    Kurtz  v. 
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should  be  averred  ;9B  and  that  it  may  be  known  on  what  the  judgment 
is  to  operate  the  property  or  estate  should  be  described,06  though  under 
some  decisions  this  latter  allegation  is  held  to  be  unnecessary.87 

Equitable  and  Statutory  Separate  Estate.  —  Since  there  are  material  dif- 
ferences between  the  equitable  "separate  estate,"  of  the  wife  and  the 
"statutory  separate  property,"  of  the  wife,  a  complaint  or  bill  seeking 
to  charge  either  should  disclose  which  class  of  property  is  sought  to  be 
affected.93 

3.  Demand  for  Judgment.  —  The  demand  for  judgment  or  prayer 
for  relief  should  be  broad  enough  to  cover  all  the  relief  which  the 
eomplainant  seeks.09 


Murray,  2  Wkly.  L.  Bui.    (Ohio)    122, 
7  Ohio  Dec.  (Eeprint)   330. 

95.  Gabriel  v.  Mullen,  30  Mo.  App. 
464;  Cobine  v.  St.  John,  12  How.  Pr. 
(N  T.)  333.  Compare  Smith  v.  Frame, 
3-  Ohio  C.  C.  587,  2  Ohio  C.  D.  339. 

96.  Megraw  v.  Woods,  93  Mo.  App. 
647,  67  S.  W.  709;  Latimer  v.  Newman, 
69  Mo.  App.  76;  Gabriel  v.  Mullen,  30 
Mo.  App.  464;  Sexton  v.  Fleet,  15 
How.  Pr.  (N.  T.)  106;  Cobine  v.  St. 
John,  12  How.  Pr.  (N.  Y.)   333. 

See  supra,  V,  B,  1,  a,   (HI),  note  1. 

Under  the  ruling  in  Cobine  v.  St. 
John,  12  How.  Pr.  (N.  T.)  333,  this, 
description  should  state  of  what  the 
estate  consisted  and  its  situation  and 
value. 

97.  In  Bogers  V.  Ward,  8  Allen 
(Maes.)  387,  85  Am.  Dee.  710,  the.  court 
says:  "But  such  a  statement  is  not 
necessary.  It  is  sufficient  that  it  is 
distinctly  alleged  that  she  is  pos- 
sessed of  property  to  her  sole  and  sep- 
arate use  and  subject  to  her  disposal, 
■which  is  holden  for  and  chargeable 
with  the  payment  of  the  debt  due  to 
the  plaintiff.  If  on  the  coming  in  of 
the  answer  the  defendant  does  not  dis- 
close the  existence  of  such  property, 
hut  denies  the  allegation,  it  will  be 
Incumbent  on  the  plaintiff  to  support 
it  by  proof,  or,  failing  to  do  so,  to 
forfeit  his  claim  to  equitable  relief. 
In  like  manner,  if  it  shall  be  made  to 
appear  that  the  separate  property  of 
the  wife  is  held  by  a  trustee,  it  will 
Be  necessary  for  the  plaintiff,  in  or- 
der to  entitle  himself  to  a  decree,  to 
amend  his  bill  by  making  such  trustee 
a  party.  But  until  it  appears  that  the 
Property  of  the  defendant  is  in  the 
™ds  of  a  trustee,  so  that  it  cannot 
w  properly  reached  and  applied  to  the 
payment  of  the  plaintiff's  debt  without 


making  the  trustee  a  party,  the  bill  is 
not  defective  or  open  to  demurrer." 

Where  upon  the  rendition  of  a  judg- 
ment, execution  goes  upon  the  praecipe 
of  the  plaintiff  against  any  or  all  of 
the  married  woman's  separate  property 
it  is  not  necessary  to  set  out  the  de- 
scription of  any  specific  separate  prop- 
erty. Kurtz  v.  Murray,  2  Wkly.  L. 
Bui.  122,  7  Ohio  Dee.  (Beprint)  330. 

98.  Crawford  &  Co.  v.  Gamble,  22 
Fla.  487;  Dollner,  etc.  v.  Snow,  16 
Fla.  86.  See  Seedhouse  v.  Broward,  34 
Fla.   509,   16   So.  425. 

An  averment  in  a  bill  in  chancery 
that  a  married  woman  holds,  property 
"to  her  sole  and  separate  use,"  shows 
that  her  estate  was  created  by  con- 
tract and  not  by  statute.  Cowles  v. 
Morgan,  34  Ala.  535. 

In  an  action  against  husband  and 
wife,  for  necessary  family  supplies  fur- 
nished to  them,  an  averment  in  the 
complaint  that  the  wife  has  a  separate 
estate  created  by  deed  or  will  of 
H.  M.  in  certain  lands  which  are  par- 
ticularly described  and  in  which  it  is 
averred  that  she  has  an  undivided  in- 
terest consisting  of  a  child's  part,  is 
sufficient  to  show  that  her  estate  is 
held  under  the  statute,  when  no  ob- 
jection was  raised  to  the  complaint  in 
the  court  below.  Starke  v.  Malone,  51 
Ala.    169. 

Equitable  Separate  Estate. — A  bill 
in  equity  to  subject  a  married  woman's 
property  to  payment  of  a  debt  should 
show  whether  she  held  the  property  as 
"separate  statutory  property"  or 
"equitable  separate  esfate."  Craw- 
ford V.  Gamble,  22  Fla.  487.  See  also 
Bolman  v.  Overall,  80  Ala.  451,  2  So. 
624,   60   Am.   Eep.   107. 

99.  See  generally  4  Standard  Proo. 
136, 
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F.  Judgments  and  Decrees. —  1.  In  General.  —  A  personal  de- 
cree against  a  married  woman  in  respect  to  debts  contracted  as  to  her 
separate  estate  is  erroneous,1  unless  by  statute  she  has  been  rendered 
jiable  as  a  feme  sole.'2 

Confession  of  Judgment.  —  "Where  a  married  woman  may  be  sued  to 
enforce  charges  against  her  separate  estate,  she  may  confess  judgment 
in  regard  thereto.3 

Provision  for  Redemption.  —  A  decree  in  equity  directing  a  sale  of 
specific  property  of  a  married  woman  for  the  payment  of  her  debts, 
should  provide  for  a  redemption,  as  in  the  case  of  a  sale  on  execution 
at  law.4 

2.  Enforcement  of.5  —  A  general  engagement  of  a  married  woman 
with  reference  to  her  separate  estate  does  not  create  a  specific  lien  upon 
such  estate,  and  is,  therefore,  to  be  satisfied  by  the  sale  of  her  personal, 
property  and  the  subjection  of  the  rents  and  profits  of  her  separate 
real  estate.8    To  this  end,  her  real  estate  may,  by  order  of  court,  be 


"In  equitable  actions,  to  charge  the 
separate  estates  of  married  women  with 
debts  contracted  by  them  during  cover- 
ture, the  demand  for  judgment  should 
be,  that  the  separate  estate  of  the 
wife  be  charged  with  the  payment  of 
the  debt  set  out  in  the  complaint;  and 
that  her  separate  estate  be  applied  to 
the  payment  of  such  debt;  and  that 
a  receiver  be  appointed  to  take  pos- 
session of  the  estate  of  the  wife,  and 
dispose  of  the  same,  or  so  much  there- 
of as  shall  be  necessary  to  satisfy  such 
de"bt  and  the  costs  of  the  action." 
Cobine  v.  St.  John,  12  How.  Pr.  (N.  Y.) 
333. 

1.    See  supra,  VIII,  B. 

After  Death  of  Married  Woman. — If 
the  court  finds  for  a  plaintiff  having  a* 
right  to  satisfaction  out  of  what  was 
the  separate  property  of  the  married 
woman  before  her  death,  all  it  can  do 
"is  to  enter  a  decree  charging  this 
property  with  plaintiff's  demand — with 
directions  to  the  probate  court  of  the 
proper  county,  where  letters  of  ad- 
ministration on  the  estate  shall  have 
been  granted,  to  have  the  demand 
paid  out  of  this  property,  if  no  other 
creditors  of  the  estate  appear  within 
the  time  allowed  by  the  administra- 
tion law.  If  other  creditors  appear 
and  have  claims  allowed,  then  this  de- 
mand of  plaintiff  shall  be  placed  in  the 
class  to  which  it  would  be  entitled 
under  the  administration  law,  if  it 
were  an  ordinary  demand  against  the 
estate.  There  being  no  other  property, 
it    stands  upon   the    same   footing   as 
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other  unpreferred  demands  against  the 
estate.  This  wbuld  not  be  proper  if 
there  were  other  property  and  general 
creditors  of  the  estate.  In  such  case 
the  directions  should  be  such  that  the 
preference  of  the  general  creditors  in 
the  assets,  other  than  what  was  her 
separate  property  should  be  preserved, 
and  any  preference  ■  of  the  special  cred- 
itor in  the  latter. should  be  prevented." 
Davis  v.  Smith,  75  Mo.  219. 

2.  See  supra,  VIII,  B. 

3.  Cal.— Bogart  v.  Woodruff,  96  Cal. 
609,  31  Pac.  618.  N.  J.— Haywood  v. 
Shreve,  44  N.  J.  L.  94.  K.  Y.— First 
Nat.  Bank  v.  Garlinghouse,  36  How. 
Pr.  369. 

But  it  has  been  held  that  a  married 
woman  cannot  bind  her  separate  es- 
tate by  confessing  judgment  for  a 
debt  unless  the  debt  would  have  been 
a  charge  on  the  estate  if  the  judgment 
had  not  been  confessed.  Chatterton  v. 
Young,  2  Cooper's  Ch.  (Tenn.)  768. 

A  motion  by  a  married  woman  to  set 
aside  a  judgment  confessed'  by  her  to 
secure  the  debt  of  her  husband  should 
be  granted.  White  v.  Wood,  49  Hun 
381,  15  Civ.  Proc.  187,  2  N.  Y.  Supp. 
673. 

4.  Leonard  v.  Rogan,  20  Wis.  540. 

5.  As  to  -enforcement  of  judgments 
generally  against  husband  and  wife  or 
either,  see  supra,  VIII,  E. 

6  Va. — Price  v.  Planters'  Nat.  Bank, 
92  Va.  468,  475,  23  S.  E.  887,  32  L. 
E.  A.  214;  Frank  v.  Lilienfeld,  S6 
Gratt.  377,  399.  W.  .  Va.-Howe  v. 
Stortz,  27  W.  Va.  555,  564;  Badford 
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eased  until  the  debt  is  discharged,7  hut  not,  however,  until  after  her 
personal  property  has  first  been  subjected  to  the  payment  of  the  debt.8 

The  wife's  separate  real  property  cannot  be  sold  to  satisfy  her  gen- 
eral engagements,9  unless  the  rents  and  profits  thereof  are  insufficient 
i0  discharge  the  debt,  as  where  they  do  not  equal  the  interest  upon 
the  debt,10  or  would  not  discharge  the  debt  within  a  reasonable  time.11 
Of  course,  if  the  obligation  of  a  married  woman  be  such  that  it  is  se- 
cured by  a  specific  lien  upon  the  corpus  of  her  separate  real  property, 
the  property  may  be  sold  to  satisfy  the  debt.12 

Belief  From  Enforcement.  —  This  subject  is  fully  treated  in  another 
part  of  this  article.13 

XV.  COMMUNITY  PROPERTY-  — A.  Definition,  History  And 
Nature  op  Community  Peopeety.  —  "While  the  definitions  of  com- 
munity property  are  not  all  in  accord,  generally  community  property 
consists  of  all  property  acquired  during  coverture,  by  either  husband 


v.  Carwile,  13  W.  Va.  572,  671.  Eng. 
Mine  v.  Tenant,  1  Bro.  C.  O.  16,  28 
Eng.  Beprint  958. 

Effect  of  Termination  of  Coverture. 
The  right  to  subject  the  personalty  and 
the  rents  and  profits  of  the  wife's 
separate  realty  having  attached,  is  not 
confined  to  the  period  of  coverture  and 
will  continue  after  the  termination  of 
coverture  either  by  her  own  death  or 
otherwise,  unless  the  estate  is  deter- 
mined by  the  particular  event  that 
terminates  the  coverture.  Price  v. 
Planters'  Nat.  Bank,  92  Va.  468,  477, 
23  S.  E.  887,  32  L.  E.  A.  214.  See 
Leake  v.  Beison,  29  Gratt.  (Va.)  153; 
Burnett  v.  Eawpe's  Exr.,  25  Gratt. 
(Va.)  481. 

7.  Frank  v.  Adler,  33  Gratt.  (Va.) 
377,  399;  Hogg  v.  Dower,  36  W.  Va. 
200,  14  S.  E.  995  (land  should  be 
iented  during  coverture) ;  Charleston 
Lumb.  &  Mfg.  Co.  v.  Brockinyer,  18 
W.  Va.  586,  595;  2  Perry  on  Trusts, 
§662. 

8.  Hall  v.  Sayre,  10  B.  Mon.  (Ky.) 
46;  Fitzgerald  v.  Windmill  Co.,  42  W. 
Va.  570,  26  S.  E.  315. 

By  act  of  legislature  (Acts  1893,  eh. 
3,  §15)  execution  may  issue  on'  a  judg- 
ment against  a  married  woman,  and 
be  collected  against  the  separate  prop- 
erty of  such  married  woman  as  though 
she' were  a  feme  sole.  Fitzgerald  v. 
Windmill  Co.,  42  W.  Va.  570,  26  S.  E. 
315. 

9.  Ark.— Henry  v.  Blackburn,  32 
Ark.  445;  Palmer  v.  Eankins,  30  Ark. 
771.  Va.— Price  v.  Planters'  Nat.  Bank, 
92  Va.  468,  475,  23  S.  E.  887,  32  L.  E. 


A.  214.  W.  Va.— Hogg  v.  Dower,  36 
W.  Va.  200,  14  S.  E.  995;  Howe  v. 
Stortz,  27  W.  Va.  555;  Eadford  v.  Car- 
wile,  13  W.  Va.  572,  671  (holding  in 
no  case  can  the  separate  property  be 
sold  except  when  subject  to  a  specific 
lien) . 

10.  Price  v.  Planters'  Nat.  Bank, 
92  Va.  468,  480,  23  S.  E.  887,  32  L.  E. 
A.   214. 

11.  Bradford   v.   Greenway,   17  Ala. 
797,  52  Am.  Dec.  203;  Price  v.  Planters'  ■ 
Nat.  Bank,  92  Va.  468,  482,  23  S.  K 
887,  32  L.  E.  A.  214. 

What  is  a  reasonable  time  is  a  mat- 
ter of  discretion  in  courts  of  equity. 
By  analogy  to  the  law,  that  period 
"which  the  legislature,  in  the  statute 
regulating  the  enforcement  of  judg- 
ment liens  in  equity,  has,  in  its  wis- 
dom, fixed  as  a  reasonable  time  within 
which,  if  the  rents  and  profits  will 
discharge  the  judgment,  the  land 
should  not  be  sold,"  might  well  be 
adopted  as  a  reasonable  time;  Price  v. 
Planters'  Nat.  Bank,  92  Va.  468,  482, 
23  S.  E.  887,  32  L.  E.  A.  214. 

12.  Prank  v.  Adler,  33  Gratt.  (Va.) 
377,  400;  Eadford  v.  Carwile,  13  W. 
Va.   572,   671. 

If  the  trustee  of  the  separate  estate 
of  the  ■wife  be  a  non-resident,  and 
without  the  control  of  the  court,  the 
estate  within  the  jurisdiction  of  the  . 
court  may  be  placed  in  the  hands  of 
a  receiver,  wfth  directions  to  apply  the 
rents  in  satisfaction  of  the  debts 
charged  upon  it.  Henry  v.  Blackburn, 
32   Ark    445 

13.  See  supra,  VIII,  E,  3. 
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or  wife  or  both,  except  that  acquired  by  gift,  devise,  descent  or  be 
quest.14 

Derivation.  —  The  system  of  community  property,  as  it  exists  today  in 
most  of  the  states  is  derived  from  the  Spanish  and  Mexican  law  which 
prevailed  in  the  territories  before  acquisition;  it  was  unknown  to  the 
common  law.15  In  those  states  where  the  Spanish  and  Mexican  law 
existed  at  the  time  of  their  acquisition  the  law  still  exists  and  is  in 
force  in  so  far  as  the  same  has  not  been  modified  by  statute.16 

This  system  obtains  in  Arizona,  California,  Idaho,  Louisiana,  New 
Mexico,  Nevada,  Texas,  "Washington,  Cuba,  The  Phillipine  Islands, 
Porto  Eico,  Quebec,  Mexico,  and  parts  of  Europe,  including  France 
and  Spain.17 

B.  Parties  and  Eight  of  Action.  —  1.  Actions  by  Husband  and 
Wife,  or  Either.  —  a.  In  General.  —  By  virtue  of  the  husband's  sole 
control  and  management  of  the  community  property  during  coverture, 
the  husband  may  bring  all  actions  relative  to  such  property  in  his 
own  name.18 


14.  Ariz.— Eev.  St.,  1901,  par.  3104. 
CaL^Civ.  Code,  §687;  Moody  v.  South- 
ern Pac.  Co.,  167  Cal.  786,  141  Pac. 
388.  Idaho.— Eev.  Codes,  §2680.  La. 
Civ.  Code,  §2402.  Nev.— Eev.  Laws, 
1912,  §2156.  N.  M.— Comp.  Laws, 
1897,  §2030.  Porto  Bico.— Civ.  Code, 
1902,  §1310.  Tex.— Eev.  Civ.  St.,  art. 
2968;  Ezell  v.  Dodson,  60  Tex.  331. 
Wash. — Eem.  &  Ball.  Ann.  Codes  & 
St.,  §5917. 

15.  Spreckels  v.  Spreckels,  116  Cal. 
339,  48  Pac.  228,  58  Am.  St.  Eep.  170, 
36  L.  E.  A.  497. 

It  was  not  a  part  of  the  general 
law  of  Spain,  existing  only  in  some 
provinces.  Morales  V.  Marigny,  14  La. 
Ann.   855. 

16.  Eeade  v.  Lea,  14  N.  M.  442,  95 
Pac.  131;  Strong  v.  Eakin,  11  N.  M. 
107,   66   Pac   539. 

Where  there  is  no  statute  providing 
for  the  rights  of  husband  and  wife 
after  legitimate  separation  and  during 
lives  of  both,  to  the  property  of 
which  they  became  possessed  during 
coverture,  or  where  there  has  been  a 
change  in  the  Spanish  law  as  to  ac- 
quests of  property,  under  the  foregoing 
status  the  law  in  operation  at  the 
date  of  the  cession  of  the  territory  has 
prevailed.  Barnett  v.  Barnett,  9  N.  M. 
205,  50  Pac.  337. 

17.  Ariz.— Eev.  St.,  1901,  par.  3104. 
Oal.— Civ.  Code,  §687.  See  Meyer 
v.  Kinzer,  12  Cal.  247,  73  Am.  Dec. 
538;  In  re  Buchanan's  Est.,  8  Cal.  507. 
See  also  2  Kent  Com.  183.  Idaho.— Idaho 
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Eev.  Codes,  §2680.  La.— Civ.  Code, 
§2402.  Nev.  —  Eev.  Laws,  1912, 
§2156.  N.  M.— Comp.  Laws,  1897, 
§2030.  Porto  Eico.--Civ.  Code,  1902, 
§1310;  art.  1401,  Civ.  Code  of  Cuba, 
Porto  Eico  and  the  Philippines.  Tex. 
Eev.  Civ.  St.,  art.  2968.  Wash.— Eem. 
&  Ball.  Ann.  Codes  &  St.,  §5917.  Can. 
Bastien  v.  Filiatrault,  31  Can.  Sup.  Ct. 
129. 

18.  Cal. — ■Moody  v.  Southern  Pac. 
Co.,  167  Cal.  786,  141  Pac.  388;  Eowe 
v.  Hibernia,  etc  Soc,  134  Cal.  403,  66 
Pac.  569;  Fennell  v.  Drinkhouse,  131 
Cal.  447,  63  Pac.  734,  82  Am.  St.  Eep. 
361;  Spreckels  v.  Spreekels,  116  Cal. 
339,  48  Pac.  228,  58  Am.  St.  Eep.  170, 
36  L.  E.  A.  497;  Mott  v.  Smith,  16  Cal. 
533;  Brenneke  v.  Smallman,  2  Cal.  App. 
306,  83  Pac  302.  Idaho.— Holton  v. 
Sand  Pt.  Lumb.  Co.,  7  Idaho  573,  64 
Pac.  889.  La.— Ford  v.  Brooks,  35  La. 
Ann.  157.  Nev. — Malmstrom  v.  Peo- 
ple's D.  Ditch  Co.,  32  Nev.  246,  107 
Pac.  98;  Crow  v.  VahSickle,  6  Nev. 
146.  Tex. — Loper  v.  Western  Union  T. 
Co.,  70  Tex.  689,  8  S.  W.  600;  Jordan 
v.  Moore,  65  Tex.  363;  Edrington  v. 
Newland,  57  Tex.  627;  Jackson  v. 
Cross,  36  Tex.  193;  Murphy  v.  Coffey, 
33  Tex.  508;  Gentry  v.  McCarty,  141 
S.  W.  152;  Cone  v.  Belcher,  57  Tex. 
Civ.  App.  493,  124  S.  W.  149;  Jack- 
son v.  Bradshaw,  28  Tex.  Civ.  App.  394, 
67  S.  W.  438;  Houston  &  T:  C.  E 
Co.  V.  Eed  Cross  Stock  Farm,  22  Tex, 
Civ.  App.  114,  53  S.  W.  834.  Wash. 
Belt  v.  Washington  W.  P.  Co.,  U 
Wash.  387,  64  Pac.  525. 
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Except  as  the  statutes  authorize  the  wife  to  sue  in  such  cases  as 
'desertion  and  abandonment  of  the  wife,  by  the  husband,"  she  cannot 
maintain  any  action  whatsoever  in  her  own  name  in  relation  to  the 
community  property.20  In  fact,  the  joinder  of  the  wife  as  co-plaintiff 
with  the  husband  is  improper,21  though  it  is  not  reversible  error  where 


Husband  a  Minor. — In  Texas,  'etc 
K.  Co.  v.  Alexander,  13  Tex.  Civ.  App. 
313,  35  S.  W.  9,  it  was  held  that  even 
though  the  husband  be  a  minor  he  may 
bring  suit  in  regard  to  the  community 
property  by  next  friend. 

The  husband  is  the  only  necessary 
paity  in  a  suit  to-  recover  damages  for 
the  wrongful  seizure  under  sequestra- 
tion of  the  community  property.  Ed- 
lington  v.   Newland,   57   Tex.   627. 

In  a  suit  by  a  married  woman  and 
her  children  to  recover  damages  for 
being  ousted  out  of  property,  such  dam- 
ages would  be  community  property 
for  which  her  husband  alone  had  the 
right  to  sue.  And  where  it  appears 
that  he  refuses  to  join  no  suit  can 
be  maintained.  Middlebrook  v.  Zapp, 
73  Tex.  29,  10  S.  W.  732;  Nickerson  v. 
Mckerson,  65  Tex.  281;  Ezell  v.  Dod- 
Bon,  60  Tex.  331;  Jackson  v.  Bradshaw, 
28  Tex.  Civ.  App.   394,   67   S.  W.   438. 

The  produce  of  the  industry  and 
labor  of  a  wife  not  separate  in  prop- 
erty falls  into  the  community,  all  busi- 
ness conducted  by  her  labor  and  in- 
dustry is  the  business  of  '  the  com- 
munity. Actions  for  injuries  to  such 
business  must  be  prosecuted  by  the 
husband  as  the  head  of  the  community. 
Ford  v.  Brooks,  35  La.  Ann.  157. 

Texas.— The  power  of  the  husband 
over  the  community  after  the  wife's 
death  is  the  same  as  the  power  of 
a  surviving  partner.  Gulf  W.  T.  &  P. 
Co.  v.  Goldman,  87  Tex.  567,  29  S.  W. 
1062. 

19.  See  infra,  XV,  B,  1,  c. 

20.  jiCJal. — Cummings  v.  Cummings,  14 
Pac.  562;  Thomas  v.  Desmond,  63  Cal. 
*26;  Greiner  v.  Greiner,  58  Cal.  115; 
De  Godey  v.  De  Godey,  39  Cal.  157; 
Hart  v.  Robertson,  21  Cal.  346.  Idaho. 
Holton  v.  Sand  Point  Lumb.  Co.,  7 
Idaho  573,  64  Pac.  889.  See  also  Camp- 
bell v.  Kerns,  13  Idaho  287,  90  Pae.  108. 
te'-Ford  v.  Brooks,  35  La.  Ann.  157; 
Wihoul  v.  Desforges,  etc.  Co.,  35  La. 
Ann.  565.  See  Malton  v.  Gates,  26 
f-  Ann.  610;  Beigel  v.  Lenge,  19  La. 
«n.  112  (note  jn  wife's  name).  Tex. 
Jackson  v.  Cross,   36   Tex.    193;    Mur- 


phy v.  Coffey,  33  Tex.  508;  Mclntire 
v.  Chappell,  2  Tex.  378;  Hillsboro  Cot- 
ton Mills  v.  King,  51  Tex.  Civ.  App. 
518,  112  S.  W.  132;  Michael  v.  Rabe 
(Tex.  Civ.  App.),  109  S.  W.  939;  Jack- 
son v.  BTadshaw,  28  Tex.  Civ.  App. 
394,  67  S.  W.  438;  Wartelsky  v.  Mc- 
Gee,  10  Tex.  Civ.  App.  220,  30  S.  W. 
69. 

A  petition  of  intervention  by  the 
wife  in  a  suit  for  recovery  of  com- 
munity property  by  the  husband,  which 
does  not  make  it  appear  that  circum- 
stances exist  which  would  authorize 
the  wife  to  control  su'ch  property, 
should  be  dismissed  on  motion.  The 
condition  which  authorizes  the  wife  to 
do  so  is  when  the  husband  has  aban- 
doned her  in  such  manner  as  to  throw 
upon  her  the  necessity  of  taking  charge 
of  such  property.  Michael  v.  Eabe 
(Tex.  Civ.  App.),  109  S.  W.  939. 

Where  a  suit  is  brought  by  a  woman 
on  an  open  account,  and  as  a  defense, 
the  defendant  sets  up  the  facts  that 
she  is  a  married  woman,  and  that  the 
account  sued  on  is  community  prop- 
erty, it  is  error  to  strike  out  such 
defense.  Holton  v.  Sand  Point  Lumb. 
Co.,   7  Idaho   573,   64  Pac.  889. 

Homestead. — In  Murphy  v.  Coffey,  33 
Tex.  508,  it  is  held  that  a  married 
woman  cannot  maintain  suit  in  her 
own  name  even  though  it  pertain  to 
the  homestead.  But  see  Kelley  v.  Whit- 
more,  41  Tex.  647,  where  it  is  held 
that,  the  wife  may  maintain  an  action 
to  protect  the  homestead  when  the  hus- 
band is  absent  or  refuses  to  join  in 
the  suit.  See  the  title  "Homesteads 
and  Exemptions." 

21.  Cal. — Moody  v.  Southern  Pac. 
Co.,  167  Cal.  786,  141  Pae.  388;  Spreck- 
els  v.  Spreckels,  116  Cal.  339,  48  Pac. 
228,  58  Am.  St.  Rep.  170,  36  L.  R. 
A.  497;  Moseley  v.  Heney,  66  Cal. 
478,  6  Pac.  134;  Barrett  v.  Tewksbury, 
18  Cal.  334;  Mott  v.  Smith,  16  Cal. 
533;  Gomez  v.  Scanlan,  2  Cal.  App. 
579,  84  Pac.  50.  Nev. — Crow  v.  Van 
Sickle,  6  Nev.  146.  Tex.— Middlebrook 
Bros.  v.  Zapp,  73  Tex.  29,  10  S.  W. 
732;   San  Antonio   St.  R.   Co.  v.  Helm, 
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no  injury  results,22  but  under  a  statute  requiring  the  joinder  of  the 
husband  and  wife  in  a  conveyance  or  incumbrance  of  the  community 
property,  the  joinder  of  the  husband  and  wife  is  necessary  in  all  ac- 
tions relating  to  the  real  property  of  the  community.23    But  it  is  not 


64  Tex.  147;  Texas,  etc.  B.  Co.  v.  Bur- 
nett, 61  Tex.  638;  Wells  v.  Cockrum, 
13  Tex.  127;  Texas,  etc.  B.  Co.  v.  Alex- 
ander, 13  Tex.  Civ.  App.  313,  35  S.  W. 
9;  Wartelsky  v.  McGee,  10  Tex.  Civ. 
App.  220,  30  S.  W.  69;  Gulf,  etc.  Co. 
v.  Goldman,  8  Tex.  Civ.  App.  257,  28 
S.  W.  267. 

How  Objection  Raised.— That  the 
husband  and  wife  are  improperly 
joined  as  eo-plaintiffs  cannot  be  raised 
by  general  demurrer.  Texas,  etc.  B. 
Co.  v.  Pollard,  2  Wills.  Civ.  Cas.,  §480. 

Damages  for  Loss  of  Credit  by  Wife. 
Whatever  loss  of  credit  and  standing 
as  a  merchant  a  wife  may  sustain,  the 
damages  therefor  are  community  prop- 
erty and  are  recoverable  only  by  her 
husband.  Ainsa  v.  Moses  (Tex.  Civ. 
App.),  100  S.  W.  791. 

"Although  under  the  statute  the 
husband  has  the  right  to  the  sole  man- 
agement of  the  community  property, 
yet  if  he  himself  chooses  to  permit  a 
suit  therefor  to  be  brought  in  the 
joint  names  of  himself  and  wife,  those 
whose  rights  are  not  affected  thereby 
should  not  complain.  The  judgment  in 
such  suit  would  be  binding  on  the 
husband."  Hackworth  v.  English,  53 
Tex.  488. 

22,  U.  S.— Meyerson  v.  Alter,  11 
Fed.  188  (declaring  law  of  Louisiana). 
Cal.— Warner  v.  The  Uncle  Sam,  9  Cal. 
697.  La. — Cooper  v.  Cappel,  29  La. 
Ann.  213;  Barton  v.  Kavanaugh,  12  La. 
Ann.  332;  Brown  v.  Penn,  McGloin 
265.  Tex.— Lee  v.  Turner,  71  Tex.  264, 
9  S.  W.  149;  San  Antonio,  etc.  E.-Co. 
v.  Helm,  64  Tex.  147;  Johnson  v. 
Erado  (Tex.  Civ.  App.),  50  S.  W.  139. 
But  see  contra,  Texas  Cent.  E.  Co.  v. 
Burnett,  61  Tex.  638. 

In  the  case  of  Middlebrook  Bros.  v. 
Zapp,  73  Tex.  29,  10  S.  W.  732,  where 
the  husband  joined  the  wife  pro  forma 
in  a  cause  of  action  which  the  court 
held  to  belong  to  the  community,  Judge 
Henry  said:  "If  this  suit  had  been 
to  recover  damages  to  the  community 
property  she  would  have  been  an  un- 
necessary and  improper  party,  and  ex- 
ceptions to  the  petition  on  that 
ground  if  made  ought  to  have  been 
sustained,  when   she  could  have  been 
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dismissed  by  amendment.  If  not  ex- 
cepted to  her  misjoinder  would  not 
necessarily  have  been  fatal  to  plain- 
tiff's suit  if  the  cause  of  action  de- 
clared upon  had  been  alleged  to  he- 
long  to  the  community  estate.  Edring- 
ton  v.  Newland,  57  Tex.  634.  .  .  . 
In  this  case  the  wife,  having  no  cause 
of  action,  joins  as  plaintiff  in  the  suit. 
The  husband  having  one  distinctly  de- 
clines to  join  as  a  real  j>arty.  The 
proof  clearly  shows  that  the  damages 
sued  for  belonged  to  the  community 
estate,  and  were  not  the  separate  prop- 
erty of  the  wife.  .  .  .  The  court  be- 
low correctly  charged  the  jury  to  find 
for  the  defendant."  See  also  Texas 
&  P.  E.  Co.  v.  Bailey,  83  Tex.  19,  18 
S.  W.  481;  Ezell  v.  Dodson/  60  Tex. 
331. 

23.  Lownsdale  v.  Gray's  Harbor  B. 
Co.,  21  Wash.  542,  58  Pac.  663  (action 
to  recover  rents);  Spurlock  v.  Port 
Townsend  S.  E.  Co.,  13  Wash.  29,  42 
Pac.  520;  Parke  v.  Seattle,  8  Wash. 
78,  35  Pac.  594,  34  Am.  St.  Eep.  839 
(damages  for  wrongful  appropriation 
of  community  property). 

The  community  being  the  sole  owner 
of  a  portion  of  the  real  estate  aid 
joint  owner  with  another  of  the  re- 
mainder, the  husband  and  wife  may 
join  with  the  other  joint  owner  to 
recover  possession  of  the  property. 
Snyder  v.  Harding,  34  Wash.  286,  75 
Pac.   812. 

The  earnings  of  the  wife  being  com- 
munity property  whose  management 
and  control  is  vested  in  her  husband, 
under  the  statutes  of  Washington,  a 
mere  general  agreement  that  the  wife's 
earnings  shall  be  her  separate  property 
is  not  sufficient  to  constitute  a  gift, 
and  hence  in  such  a  case  the  husband 
must  be  joined  as  plaintiff  in  an  action 
by  the  wife  to  recover.  Sherlock  V. 
Denny,  28  Wash.  170,  68  Pac.  452. 

Where^the  action  is  upon  a  note  and 
mortgage  given  to  the  wife  personally, 
she  may  proceed  in  her  own  name, 
although  the  rights  to  be  protected  are 
community  property.  Nance  v.  Woods, 
79  Wash.  188,  140  Pac.  323. 

Effect  of  Failure  To  Join  the  Wife. 
The  husband  suing  alone  having  been 
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necessary  to  make  the  children  parties  in  ease  of  the  death  of  the  wife, 
since  she  is  not  a  necessary  party,24  though  on  the  death  of  the  hus- 
band his  widow  and  children  are  properly  made  parties  to  any  action 
relating  to  the  community  property.25 

b.  Action  for  Torts  Upon  the  Wife.  —  Unless  statutes  authorize 
the  wife  to  sue  alone  in  her  own  name  for  injuries  to  her  person,  as 
they  do  in  some  states,26  since  the  husband  has  absolute  control  of  the 


defeated  brought  a  second  action  join- 
ing the  wife  as  co-plaintiff.  The  court 
said:  "To  allow  a  married  man  to 
come  into  a  court  of  competent  juris- 
diction and  submit  a  controyersy  for 
filial  determination,  and  being  defeated, 
then  bring  his  wife  into  court,  and  go 
through  the  same  litigation  over 
again  would  be  -harrassing  and  preju- 
dicial to  the  best  interests  of  the  pub- 
He.  ..  .  When  a  husband  does  sub- 
mit such  a  controversy  (involving  title 
of  the  community  real  estate)  to  adjudi- 
cation he  should  be  deemed  to  be  act- 
ing honorably,  and  for  the  interests 
which  he  represents  in  his  capacity  as 
manager  of  the  community  property; 
and  unless  the  proceedings  be  as- 
sailed on  the  ground  of  fraud,  duress, 
or  collusion  between  the  husband  and 
the  adverse  party,  a  final  judgment  in 
Buch  a  case  is  conclusive  upon  both 
hnsband  and  wife.  The  reason  for 
this  is  that  the  interests  of  the  hus- 
band and  wife  in  their  community 
property  are  mutual,  and  all  suits  af- 
fecting such  property  come  within  the 
general  rule  that  the  person  who  rep- 
resents another  in  legal  proceedings 
and  the  person  who  is  represented  have 
a  legal  identity,  and.  whatever  binds 
one  with  respect  to  the  subject  of  their 
common  interest  binds  the  other  also." 
Lichty  v.  Lewis,  63  Fed.  535;  Leggett 
«.  Ross,  14  "Wash.  41,  44  Pac.  111. 

24.  Mcintosh  v.  Smith,  2  La.  Ann. 
756;  Gulf  W.  T.  &  P.  R.  Co.  v.  Goldman, 
8  Tex.  Civ.  App.  257,  28  S.  W.  267, 
distinguishing  Rowland  v.  Murphy,  66 
Tex.  534,  1  S.  W.  658. 

25.  Faulkenbury  v.  "Wells,  28  Tex. 
Civ.  App.  621,  68  S.  "W.  327;  St.  Louis 
8.  W.  E.  Co.  v.  'Carwile,  28  Tex.  Civ. 
%.  208,  67  S.  "W.  160;  Corsicana  Cot- 
ton Oil  Co.  v.  Valley,  14  Tex.  Civ. 
App.  250,  36  S.  "W.  999. 

Joining  Estate  of  Husband.— In  an 
action  for  personal  injuries  of  a  per- 
manent and  continuing  character  sus- 


tained by  a  married  woman,  the  estate 
of  the  husband,  upon  his  death  before 
suit,  may  be  joined  as  a  party  plain- 
tiff where  the  community  appears  .to 
be  interested  in  special  domages  for 
medical  attendance  and  other  dis- 
bursements. O 'Toole  v.  Fa,ulkner,  34 
"Wash.  371,  75  Pac.  975. 

The  wife  and  children  are  properly 
made  plaintiffs  upon  the  death  of  the 
husband  to  a  suit  for  injuries  to  the 
wife  instituted  during  the  life  of  the 
deceased  husband.  Fordyce  v.  Dixon, 
70  Tex.  694,  8  S.  "W.  504. 

26.  Code  Civ.  Proc,  §370,  as 
amended  in  1913  and  referred  to  in 
Moody  v.  Southern  Pac.  Co.,  167  Cal. 
786,  141 'Pac.  388. 

In  Louisiana,  by  Act  No.  68,  1902, 
p.  95,  amending  art.  2403,  damages  re- 
sulting from  personal  injuries  to  the 
wife  do  not  fall  into  the  community 
but  inure  to  her  separate  benefit  and 
the  action  for  their  recovery  should 
be  brought  by  the  wife  with  the  usual 
authorization  of  the  husband  or  court. 
Martin  v.  Derenbecker,  116  La.  495,  40 
So.  849;  Harkness  v.  Louisiana,  etc. 
Co.,  110  La.  822,  34  So.  791.  But  it 
was  different  prior  to  the  amendment 
of  the  statute.  '  See  Harkness  V. 
Louisiana,  etc.  Co.,  110  La.  822,  34  So. 
791;  Fournet  v.  Morgan,  etc.  R.  Co., 
43  La.  Ann.  1202,  11  So.  541;  Holzab 
v.  Railroad  Co.,  38  La.  Ann.  185,  58 
Am.   Rep.    177. 

Under  Louisiana  Act  68,  1902. — But 
where  suit  is  brought  by  the  husband 
in  his  name,  under  allegations  that 
show  the  object  is  to  recover  dam- 
ages for  personal  injuries  inflicted  on 
the  wife,  and  no  want  of  capacity  in 
the  husband  to  sue  is  seasonably 
raised,  a  judgment  may  properly  be 
rendered  for  damages  and  when  ren- 
dered the  same  will  be  the  property 
of  the  wife,  and  the  wife  making  no 
objection  and  appearing  and  testifying 
there  need  be  no  apprehension  that  the 

Vol.  XI 


838 


HUSBAND  AND  WIFE 


community  property  of  the  marriage,  the  husband  during  coverture 
must  sue  alone  for  personal  injuries  to  the  wife,27  or  for  a  malicious 
prosecution  of  the  wife.28  Statutes,  however,  have  made  her  a  proper 
party  in  some  states,29  and  in  others  she  is  a  necessary  party.30 

c.  Effect  of  Death,  Desertion,  Incapacity  or  Neglect  of  the  Hus- 
band. —  Neither  the  insanity  of  the  husband,31  nor  his  refusal  to  sue 
will  authorize  the  wife  to  sue  alone  in  reference  to  the  community 
property.32  Statutes  in  many  states,  however,  have  given  the  wife 
power  to  sue  alone  in  certain  cases,  and  have  provided  that  upon  the 
desertion  of  the  wife  by  the  husband,  the  wife  might  maintain  an  ac- 
tion in  her  own  name  in  reference  to  such  property.33 


judgment  may  not  be  res  judicata 
against  her.  Harkness  v.  Louisiana, 
etc.  Co.,  110  La.  822,  34  So.  791. 

27.  La. — Martin  v.  Derenbecker,  116 
La.  495,  40  So.  849';  Fournet  v.  Mor- 
gan, etc.  B.  Co.,  43  La.  Ann.  1202, 
11  So.  541;  Ford  V.  Brooks,  35  La. 
Ann.  157;  Cooper  v.  Cappel,  29  La. 
Ann.  213.  See  Harkness  v.  Louisiana, 
etc.  Co.,  110  La.  822,  34  So.  791,  for 
present  law  in  Louisiana.  Tex. — Gal- 
lagher v.  Bowie,  66  Tex.  265,  17  S. 
W.  407;  Tex.,  etc.  B.  Co.  v.  Burnett, 
61  Tex.  638;  Ezell  v.  Dodson,  60  Tex. 
331;  Western  Union,  etc.  Co.  v.  Camp- 
bell, 36  Tex.  Civ.  App.  276,  81  S.  W. 
580;  Vaughn  v.  St.  Louis,  etc.  Co.,  34 
Tex.  ■Civ.  App.  445,  79  S.  W.  345;  Gal- 
veston, etc.  E.  Co.  v.  Baumgarten,  31 
Tex.  Civ.  App.  253,  72  S.  W.  78;  Eice 
v.  Mexican  Nat.  E.  Co.,  8  Tex.  Civ. 
App.  130,  27  S.  W.  921.  Wash.— May- 
nard  v.  Jefferson  County,  54  Wash.  351, 
103  Pac.  418.  Can. — McFarran  v.  Mon- 
treal Park,  etc.  E.  Co.,  30  Can.  Sup. 
Ct.  410;  Troude  v.  Meldrum,  20  Quebec 
Super.  531. 

In  Galveston,  etc.  E.  Co.  v.  Baum- 
garten, 31  Tex.  Civ.  App.  253,  72 
S.  W.  78,  it  was  held  that  the  hus- 
band, as  an  equal  owner  and  sole  man- 
ager of  the  community  property  is 
alone  authorized  to  sue  for  damages  to 
the  wife,  and  he  can  recover  all  the 
damages  growing  out  of  or  flowing 
from,  the  injuries  inflicted  upon  her. 
But  where  she  is  joined  as  a  party 
plaintiff  and  no  objection  made  at  the 
trial  such  misjoinder  cannot  be  raised 
on  appeal. 

Legal  Bepresentative  of  Husband. 
In  an  action  to  recover  damages  for 
false  imprisonment  of  a  wife  her  hus- 
band is  a  proper  and  neceBsary  party 
and  on  his  death  his  legal  representa- 
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tive   becomes    such.      Gomez  v.  Scan- 
Ian,  2  Cal.  App.  579,  84  Pac.  50. 

28.  Myerson  v.  Alter,  4  Woods  126, 
11  Fed.  688,  even  though  domiciled 
elsewhere. 

29.  Hawkins  v.  Front  St.  Cable-  E. 
Co.,  3  Wash.  592,  28  Pac.  1021,  28  Am. 
St.  Eep.  72,  16  L.  E.  A.  808. 

30.  Giffen  v.  Lewiston,  6  Idaho  231, 
55  Pac.  545,  550. 

In  California  prior  to  the  amend- 
ment to  §370,  Code  Civ.  Proc,  the 
wife  was  a  necessary  party  to  an 
action  by  the  husband  for  injuries  to 
the  person  of  the  wife.  Moody  v. 
Southern  Pac.  Co.,  167  Cal.  786,  141 
Pac.  388;  Gomez  v.  Scanlan,  155  Cal. 
528,  102  Pae.  12;  Paine  v.  San  Ber- 
nardino, etc  Co.,  143  Cal.  654,  77  Pac. 
659;  MeKune  v.  Santa  Clara,  etc.  Co., 
110  Cal.  480,  42  Pae.  980;  Lamb  v. 
Harbaugh,  105  Cal.  680,  39  Pac.  56; 
McFadden  v.  Santa  Ana,  etc.  Co.,  87 
Cal.  464,  25  Pac.  681,  11  L.  E.  A.  252; 
Matthew  v.  C.  P.  E.  E.  Co.,  63  Cal. 
450;  Justis  v.  Atchison,  etc.  B.  Co.,  12 
Cal.  App.  639,  108  Pae.  328. 

31.  There  should  be  a  guardian  ap- 
pointed. Texas  &  P.  E.  Co.  v.  Bailey, 
83  Tex.  19,  18  S.  W.  481,  injuries  to 
husband. 

32.  Ezell  v.  Dodson,  60  Tex.  331; 
Eice  v.  Mexican  Nat.  E.  Co.,  8  Tex 
Civ.  App.  130,  27  S.  W.  921.  But  se« 
contra,  Mclntire  v.  Chappell,  2  Tex 
378. 

33.  Baldwin  v.  Seeond  St.,  etc.  E. 
Co.,  77  Cal.  390,  19  Pae.  644;  Andrews 
v.  Eunyon,  65  Cal.  629,  4  Pac.  669; 
Norton  v.  Davis,  83  Tex.  32,  18  S.  W. 
430;  Ezell  v.  Dodson,  60  Tex.  331; 
Black  v.  Black,  62  Tex.  296;  Eyan  v. 
Eyan,  61  Tex.  473;  Fullerton  v.  Doyle, 
18  Tex.  4;  Wright  «.  Hayes'  Admr., 
10  Tex.  130,  60  Am.  Dec.  200;  Vaughn 
v.  St.  Louis,  etc.  E.  Co.,  34  Tex.  Civ. 
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The  mere  fact,  however,  that  the  husband  and  wife  are  living  separ- 
ate and  apart  does  not  authorize  the  wife  to  sue  alone  where  she  could 
Slot,  if  not  separated.54  Upon  the  death  of  the  husband,  as  the  com- 
munity is  then  dissolved,  tinder  some  statutes  and  under  certain  cir- 
cumstances she  may  maintain  suits  relative  to  the  community  prop- 
erty,85 until  the  appointment  of  an  administrator  upon  her  husband's 
death.36 

,    2.    Actions  Against  Husband  and  Wife,  or  Either.  —  Since  the  hus- 
band has  the  entire, management  and  control  of  the  community  prop- 


App.  445,  79  S.  W.  345;  Melntire  v. 
Chappell,  2  Tex.  378;  St.  Louis,  etc. 
v.  Griffith,  12  Tex.  Civ.  App.  631,  35 
S.  W.  741;  Bice  v.  Mexican  Nat.  E. 
Co.,  8  Tex.  Civ.  App.  130,  27  S.  W. 
921. 

Where  husband  deserts  wife  she  may 
sue  alone  for  personal  injuries.  Bald- 
win v.  Second  St.  Cable  By.  Co.,  77 
Cal.  390,  19  Pac.  644;  Andrews  v. 
Bunyon,  65  Cal.  629,  4  Pac.  669.  And 
see  Duncan  v.  Duncan,  6  Cal.  App. 
404,  92  Pac.  310,  for  review  of  Califor- 
nia authorities. 

Nature  of  Abandonment. — This  ex- 
ception has  been  eonfined  to  cases 
where  the  wife  has  been  abandoned 
for  a  considerable  time,  and  where 
.  she  has  become  destitute  of  means  of 
support  unless  she  resorted  to  the  com- 
munity property  (Ezell  v.  Dodson,  69 
Tex.  331),  as  where  wife  had  been 
abandoned  for  four  years  (Houston, 
etc.  R.  Co.  v.  Lackey,  12  Tex.  Civ.  App. 
229,  33  S.  W.  768),  though  where  the 
husband  and  wife  had  been  living 
apart  for  eight  years,  and  it  appeared 
the  separation  was  through  the  fault 
of  the  wife,  she  would  not  be  per- 
mitted to  sue  for  the  recovery  of  per- 
sonal injuries.  Vaughn  v.  St.  Louis  S. 
B.  Co.,  34  Tex.  Civ.  App.  445,  79  S.  W. 
345.  See  also  Texas  &  P.  B.  Co.  v. 
Fuller,  13  Tex.  Civ.  App.  151,  36  S.  W. 
319. 

Pacts  Authorizing  Suit  Alone  To  Be 
Pleaded. — The  grounds  of  exception 
permitting  the  wife  to  sue  alone  ought 
to  be  positively  averred  and  proven. 
Hillsboro  Cotton  Mills  v.  King,  51  Tex. 
Civ.  _ App.  518,  112  S.  W.  132;  Me- 
lntire v.  Chappell,  2  Tex.  378.  Allega- 
tions of  separation  and  a  refusal  of 
tie  husband  to  join  will  not  be  suffi- 
cient to  justify  the  wife  to  sue  alone. 
Ezell  p.  Dodson,  60  Tex.  331;  Eice  v. 
Mexican,  etc.  Co.,  8  Tex.  Civ.  App.  130, 
27  S.  W.  921. 


Joinder  of  Husband's  Name. — Where 
wife  has  been  deserted  she  may  bring 
an  action  and  the  fact  that  she  joins 
her  husband's  name  with  her  own  is 
not  reversible  error.  Texas,  etc.  R. 
Co.  v.  Puller,  13  Tex.  Civ.  App.  151, 
36  S.  W.  319. 

In  Louisiana  in  case  the  father  of 
a  minor  daughter  has  disappeared,  and 
abandoned  the  matrimonial  domicil,  the 
mother  is  authorized  under  the  law  of 
Louisiana  to  appear  in  court  in  her 
behalf,  and  assert  her  rights.  Wil- 
liams v.  Pope  Mfg.  Co.,  52  La.  Ann. 
1417,  27  So.  851,  78  Am.  St.  Rep.  390, 
50  L.  R.  A.  816. 

34.  Ezell  v.  Dodson,  60  Tex.  331. 
But  in  City  of  San  Antonio  v.  Wilden- 
stein,  49  Tex.  CiV.  App.  514,  109  S.  W. 
231,  the  wife  had  been  abandoned  by 
the  husband  and  he  refused  to  join 
in  the  action  for  her  personal  injuries. 
She  was  held  authorized  to  sue  alone. 

35.  Greiner  v.  Greiner,  58  Cal.  115; 
Texas  &  Pac.  R.  Co.  v.  Bailey,  83  Tex. 
19,  18  S.  W.  481;  Walker  v.  Aber- 
crombie,  61  Tex.  69  (holding  that  when 
over  three  years  had  elapsed  since  the 
death  of  the  intestate,  whose  estate 
was  alleged  to  have  been  insolvent,  and 
during  which  time  no  one  had  applied 
for  administration  thereon,  the  sur- 
viving widow  brought  an  action  on  a 
judgment  which  was  the  community 
property  of  herself  and  deceased  hus- 
band, and  which  was  rendered  nearly 
seven  years  before  his  death,  the  sur- 
viving widow  could  maintain  the  ac- 
tion) ;  Corsicana  Cotton  Oil  Co.  v. 
Valley,  14  Tex.  Civ.  App.  250,  36  S. 
W.  999;  Western  Union  Tel.  Co.  v. 
Kerr,  4  Tex.  Civ.  App.  280,  23  S.  W. 
564.  See  St.  Louis  S.  W.  E.  Co.  v. 
Carwile,  28  Tex.  Civ.  App.  208,  67  S. 
W.   160. 

36.  Western  Union  Tel.  Co.  v.  Kerr, 
4  Tex.  Civ.  App.  280,  23  S.  W.  564. 
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erty,  during  the  marriage,  all  obligations  of  the  community  are  his  and 
he  alone  is  the  person  to  be  sued,  the  wife  being  neither  a  necessary 
nor  proper  party  defendant.37  If,  however,  the  wife  claims  the  prem- 
ises38 or  an  interest  therein89  she  may  be  joined  as  defendant. 

The  wife  is  a  proper40  but  not  a  necessary  party  defendant  to  an 
action  to  enforce  the  obligations  of  the  community,  entered  into  by  the 
husband  and  wife.41    , 

Under  a  .statute  requiring  the  joinder  of  the  wife  in  all  conveyances 
or  encumbrances  of ,  the  community  real  property,  the  husband  and  wife 
are  both  necessary  parties.42 

3.  Actions  Between  Husband  and  Wife.  —  Since  the  husband  dur- 
ing coverture  has  the  sole  control  and  disposition  of  community  prop- 
erty, the  wife  has  no  interest  in  the  community  property  during  cover- 
ture which  entitles  her  to  sue  her  husband  at  law  in  respect  thereto.48 


37.  Cal.— Althof  v.  Conheim,  38  Cal. 
230,  99  Am.  Dec.  363.  La. — Bienvenu 
v.  Fournet,  28  La.  Ann.  623.  Tex. 
"Walling  v.  Hannig,  73  Tex.  580,  11 
S.  W.  547;  Jergens  v.  Schiele,  61  Tex. 
255;  Shelby  v.  Perrin,  18  Tex.  515; 
Childress  v.  Eobinaon  (Tex.  Civ.  App.), 
161  S.  W.  78;  Central  Coal  &  C.  Co. 
v.  Henry  (Tex.  Civ.  App.),  47  S.  W. 
281. 

In  Commercial  Bank  v.  Scott,  6  Wash. 
499,  33  Pac.  829,  34  Pac.  434,  the 
court  held  that  a  wife  cannot  be 
joined  as  a  party  defendant  to  a  suit 
upon  a  promissory  note  executed  by 
the  husband  alone,  although  the  com- 
plaint may  allege  that  the  note  was 
given  for  a  community  debt.  (Two  dis- 
senting  opinions.) 

38.  Kohner  v.  Ashenaiier,  17  Cal. 
578. 

39.  Suit  for  partition  where  wife 
claims  homestead  right  to  or  some 
interest  in  property,  she  must  be  joined. 
De  Uprey  v.  De  XJprey,  27  Cal.  329, 
87  Am.  Dee.  81.  Compare  Central  Coal 
&  C.  Co.  v.  Henry  (Tex.  Civ.  App.), 
47  S.  W.  281. 

40.  McDonough  v.  Craig,  10  Wash. 
239,  38  Pac.  1034;  Commercial  Bank 
v.  Scott,  6  Wash.  499,  33  Pac.  829,  34 
Pac.  434  (qualified).  See  also  Clark 
v.  Eltinge,  29  Wash.  215,  69  Pac.  736. 

In  Linn  v.  Willis,  1  Posey  Unrep. 
Cas.  (Tex.)  158,  it  was  held  that  it 
is  proper  for  the  wife  to  be  joined  in 
a  suit  on  a  note  given  by  the  husband 
and  wife  for  the  purchase  money  of 
property. 

The  wife  having  jointly  executed 
the  mortgage  with  her  husband  is 
properly  made  a  defendant  to  the  fore- 
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closure  suit.    Anthony  v.  Nye,  30  Cal. 
401. 

41.  Bobinson  v.  McWhirter,  52  Tex. 
201;  Dane  v.  Daniel,  23  Wash,  379,  63 
Pac.  268;  Curry  v.  Catlin,  9  Wash.  495, 
37  Pac.  678,  39  Pac.  101. 

42.  French  v.  Taylor,  54  Wash,  624, 
104  Pac.  125;  Sloane  v.  Lucas,  37  Wash. 
348,  79  Pac.  949;  McNair  v.  Ingebrigt- 
sen,  36  Wash.  186,  78  Pac.  789;  Pow- 
ell v.  Nolan,  27  Wash.  318,  67  Pac. 
712;  Dane  v.  Daniel,  23  Wash.  379,  63 
Pac.  268;  Douthitt  v.  MacCuIsky,  11 
Wash.  601,  40  Pac.  186;  Sagmeister,  V. 
Foss,  4  Wash.  320,  30  Pac.  80  (me- 
chanic's lien);  Littell  &  Smythe  Mfg. 
Co.  v.  Miller,  3  Wash.  480,  28  Pac. 
1035. 

Foreclosure  of  Mortgage,  etc.— In 
Washington  in  all  suits  to  foreclose 
liens  upon  community  real  estate  the 
wife  is  a  necessary  party  defendant, 
and  in  such  cases,  Code  1889,  §1959, 
authorizing  the  interest  of  a  party 
owning  less  than  a  fee  simple  to  be 
sold  on  execution,  does  not  apply. 
Seattle  v.  Baxter,  20  Wash.  714,  55 
Pac.  320;  McDonough  v.  Craig,  10 
Wash.  239,  38  Pac.  1034;  Turner  ft 
Bellingham  Bay  L.  &  M.  Co.,  9  Wash. 
484,  37  Pac.  674;  Sagmeister  e.  Foss, 
4  Wash.  320,  30  Pac.  80,  744;  Littell 
&  Smythe  Mfg.  Co.  0.  Miller,  3  Wash. 
480,  28  Pac.   1035. 

A  tax-foreelosure  proceeding  against 
community  real  property  need  not  be 
brought  against  both  husband,  and 
wife.  French  v.  Taylor,  54  Wash.  624, 
104  Pac.  125.  oo    _  . 

43.  Valensin  v.  Valensin,  28  aea. 
599;  Greiner  V.  Oreiner,  58  Cal.  115, 
120. 
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The  wife's  remedy,  if  any,  lender  such  circumstances,  is  in  equity.44 
Statutes  in  some  states  authorize  the  wife  to  sue  her  husband  in 
respect  to  her  separate  property45  or  her  paraphernal  property,40  and 
she  may  do  so  notwithstanding  a  statute  authorizes  him  to  manage  and 
control  her  separate  estate  juring  coverture.47  She  cannot  sue  her 
husband,  however,  for  a  tori  inflicted  upon  her  during  marriage,48 
even  though  the  suit  be  instituted  after  a  divorce  has  been  had.10 

The  husband  may  maintain  a  suit  against  the  wife  to  settle  prop- 
erty rights.50 

4.  Intervention.51  —  Not  only  may  the  wife  intervene  in  an  action 
concerning  her  separate  property52  but  she  may  intervene  in  a  suit 
against  her  husband  regarding  community  property,  where  the  hus- 
band has  deserted  her,  where  the  statute  authorizes  her  to  sue  in  such 
case.63  She  may  also  intervene  in  an  action  against  the  husband  on 
his  promissory  note  for  the  purpose  of  having  any  judgment  that  may 
De  rendered  against  the  husband  adjudged  not  a  community  debt.54 

5.  Misjoinder  or  Nonjoinder.  —  The  improper  joinder  of  the  wife 
with  the  husband  in  actions  relating  to  the  community  property,55  or 


44.  Valengin  v.  Valensin,  28  Fed. 
599. 

"It  may  be  that  the  interest  of  the 
wife  is  sufficient  while  the  coverture 
exists  on  a  complaint  properly  framed 
of  the  character  of  a  bill  quia  timet 
to  procure  an  injunction  to  restrain 
the  husband  from  carrying  out  a 
threatened  fraudulent  transfer  of  such 
property  which  would  result  in  loss 
to  her,  or  to  compel  the  fraudulent 
donee  or  grantee  of  such  property  with 
notice  of  the  fraudulent  intent  to  give 
security  to  satisfy  any  claim  which 
she  may  be  found  to  have  to  it  on  the 
settlement  of  the  affairs  of  the  com- 
munity when  the  marriage  tie  has  been 
dissolved.  Probably  such  an  action 
would  be  maintainable  by  the  wife. 
(Nance  «.  Coxe,  16  Ala.  129;  Lyde  v. 
Taylor,  17  id.  275.)"  Greiner  v. 
Greiner,  58  Cal.  115,  121. 

45.  Wilson  p.  Wilson,  36  Cal.  447, 
95  Am.  Dec.  194;  Kashaw  v.  Kashaw, 
3  Cal.  312;  Dority  v.  Dority,  96  Tex. 
215,  71  S.  W.  950,  60  L.  B.  A.  941, 
affirming  30  Tex.  Civ.  App.  216,  70  S.  W. 
338;  Eyan  v.  Ryan,  61  Tex.  473  (hold- 
ing she  could  attach  community  prop- 
erty); Hall  v.  Hall,  52  Tex.  294; 
Wright  v.  Wright,  3  Tex.  168. 

46.  Bouligny  v.  Fortier,  16  La.  Ann. 
209;  Alexander  v.  Alexander,  12  La. 
Ann.  588. 

That  the  wife's  paraphernal  prop- 
erty was  loaned  to  a  firm  of  which  her 


husband  was  a  member  does  not  pre- 
clude her  from  maintaining  suit  in 
relation  thereto.  Drake  v.  Hays,  27 
La.   Ann.   256. 

Husband  may  sue  wife  in  her  execu- 
torial capacity  for  a  debt  due  him  by 
the  testator.  Drake  v.  Hays,  27  La. 
Ann.  256. 

47.  Wilson  v.  Wilson,  36  Cal.  447, 
action  on  note  given  by  husband  to 
wife  prior  to  marriage. 

48.  Nickerson  v.  Nickerson,  65  Tex. 
281. 

49. 
281. 
50. 


Nickerson  v.  Nickerson,  65  Tex. 


McCartney  v.  McCartney,  93 
Tex.  359,  55  S.  W.  310,  reversing  53 
S.  W.  388;  Newman  v.  Newman  (Tex. 
Civ.  App.),  86  S.  W.  635. 

In  Texas  no  guardian  ad  litem  need 
be  appointed  for  the  wife  in  such  case. 
Newman  v.  Newman  (Tex.  Civ.  App.), 
86  S.  W.  635. 

51.  See  generally  the  title  "Inter- 
vention. ' ' 

52.  La. — Gribble  v.  Haynes,  22  La. 
Ann.  141.  Tex. — Cullers  v.  James,  66 
Tex.  494,  1  S.  W.  314;  Wallace  v. 
Finberg,  46  Tex.  35.  Can. — Beauchamp 
v.  Beauchamp,  4  Quebec  Pr.  400. 

53.  Cullers  v.  James,  66  Tex.  494,  1 
S.  W.  314. 

54.  Gund  v.  Parke,  15  Wash.  393,  46 
Pac.  408. 

55.  McKune  v.  Santa  Clara,  etc. 
Co.,  110  Cal.  480,  42  Pac.  980;  Barrett 
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the  nonjoinder  of  the  husband,  when  the  defect  appears  upon  the  face 
of  the  complaint,  renders  the  complaint  subject  to  demurrer,58  or  ex- 
ception,57 or  if  not  so  apparent  the  objection  may  be  raised  by  answer.08 

The  objection  to  the  misjoinder  or  nonjoinder  of  parties  must  be 
taken  by  demurrer,  answer,  or  exception  or  it  will  be  considered 
waived,59    The  question  cannot  be  raised  on  nonsuit,60  nor  on  appeal.65 

6.  Abatement  and  Survival.  —  An  action  for  injuries  to  the  wife 
does  not  abate  upon  the  death  of  the  husband,  though  the  action  is  be- 
gun by  him  f2  it  survives  to  her.*3 

C.  Pleadings.  —  In  a  suit  by  a  husband  for  recovery  of  community 
property  it  is  sufficient  for  him  to  show  his  right  of  action  to  allege 
either  that  he  is  the  owner  of  or  that  the  property  sued  for  is  com- 


v.  Tewksbury,  18  Cal.  334;  Mott  v. 
Smith,  16  Cal.  533;  Tissot  v.  Throckmor- 
ton, 6  Cal.  471;  MeKune  v.  McGarney, 
6  Cal.  497;  Wartelsfcy  v.  MeGee,  10 
Tex.  Civ.  App.  220,  30  S.  W.  69. 

56.  Baldwin  v.  Second  St.,  etc.  Co., 
77  Cal.  390,  19  Pac.  644;  Andrews  v. 
Runyon,  65  Cal.  629,  4  Pac.  669; 
Texas  C.  R.  Co.  v.  Burnett,  61  Tex. 
638.  See  also  San  Antonio,  etc.  R.  Co. 
v.  Helm,  64  Tex,  147. 

Though  if  the  demurrer  is  sustained 
the  wife  may  amend  by  showing  facts 
which  entitle  her  to  sue  alone.  Marston 
v.  Ward,  35  Tex.  797;  Texas  &  P.  R. 
Co.  v.  Fuller,  13  Tex.  Civ.  App.  151, 
36   S.  W.   319. 

General  Demurrer  Not  Sufficient. — An 
objection  to  misjoinder  of  wife  cannot 
be  made  by  general  demurrer.  Texas, 
etc.  R.  Co.  v.  Pollard,  2  Wills.  Civ. 
Cas.  (Tex.)  §481.  See  Galveston,  H. 
&  S.  A.  R.  Co.  v.  Seligman  (Tex.  Civ. 
App.),  23  S.  W.  298. 

57.  While  a  suit  for  recovery  of 
community  property  should  be  brought 
by  the  husband  alone,  the  fact  that 
the  wife  was  made  a  party  plaintiff 
was  no  ground  for  dismissing  the 
plaintiff's  entire  case,  an  exception  in 
the  justice  court  was  the  proper 
temedy.  Gentry  v.  McCarty  (Tex.  Civ. 
App.),  141  S.  W.  152. 

58.  Where  an  action  is  brought  by 
a  married  woman  in  her  own  name  to 
recover  a  judgment  on  promissory 
notes,  and  a  decree  foreclosing  a  mort- 
gage given  to  secure  said  notes,  and 
the  answer  of  the  defendant  avers 
that  the  real  estate  covered  by  the 
mortgage  is  community  property,  and 
sets  up  an  offset  or  counterclaim 
against  the  husband  and  asks  to  have 
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him  made  a  party  plaintiff,  it  was  error 
for  the  court  to  deny  such  motion. 
Campbell  v.  Kerns,  13  Idaho  287,  90 
Pac.  .108. 

59.  MeKhine  v.  Santa  Clara,  etc.  Co., 
110  Cal.  480,  42  Pac.  980;  Sehwatze 
v.  Mahoney,  97  Cal.  131,  31  Pac.  908; 
Baldwin  v.  Second  St.  Co.,  77  Cal.  390, 
19  Pac;  644;  Sheldon  'v.  Steamship 
Uncle  Sam,  18  Cal.  526;  Warner  v. 
Steamship  Uncle  Sam,  9  Cal.  697;  Gal- 
veston, H.  &  S.  A.  R.  Co.  v.  Baum- 
gartner,  31  Tex.  Civ.  App.  253,  72  S. 
W.  78. 

60.  Mott  v.  Smith,  16  Cal.  533. 

61.  Gentry  v.  McCarty  (Tex.  Civ. 
App.),  141  S.  W.  152.  See  also  San 
Antonio,  etc.  E.  Co.  v.  Helm,  64  Tex. 
147;  Hackworth  v.  English,  53  Tex. 
488;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Baumgarten,  31  Tex.  Civ.  App.  253, 
72  S.  W.  78;  Johnson  i>.  Erado  (Tex. 
Civ.  App.),  50  S.  W.  139. 

Wife's  Incapacity. — Schwarze  0.  Ma- 
honey, 97  Cal.  131,  31  Pac.  908.    See 
Pairex  v.  Bier,  37  La.  Ann.  821;  Taylor      ' 
v.  Littell,  21  La.  Ann.  665. 

62.  Pordyce  v.  Dixon,  70  Tex.  694,  ^ 
8  S.  W.  504;  St.  Louis,  etc.  v.  Car- 
wile,  28  Tex.  Civ.  App.  208,  67  S.  W. 
160;  Corsicana  Cotton  Oil  Co.  ».  Val- 
ley, 14  Tex.  Civ.  App.  250,  36  S.  W. 
999;  Texas,  etc.  Co.  v.  Watkins  (Tex. 
Civ.  App.),  26  S.     W.  760. 

63.  See  Giffen  v.  Lewiston,  6  Idaho 
231,  55  Pac.  545,  550;  St.  Louis,  etc. 
R.  Co.  v.  Carwile,  28  Tex.  Civ.  App. 
208,  67  S.  W.  160;  Corsicana  Cotton 
Oil  Co.  v.  Valley,  14  Tex.  Civ.  App. 
250,  36  S.  W.  999;  Texas,  etc.  R.  Co. 
v.  Watkins  (Tex.  Civ.  App.),  26  S.  w. 
760.  .  ;! 
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munity  property,  and  if  both  allegations  are  embodied  in  the  same 
pleading  it  is  not  demurrable.84 

If  the  wife  sues  in  relation  to  the  community  property  she  must 
show  by  proper  averments,  that  she  is  within  the  exceptions  to  the 
rule  that  a  married  woman  cannot  sue  or  be  sued,05  such  as  abandon- 
ment by  the  husband,06  or  that  the  property  involved  is  her  separate 
property,67  or  that  the  property  was  community  property  and  she  was 
the  survivor  of  the  community,  where  she  may  sue  under  such  cir- 
cumstances.08 

If  it  is  sought  to  recover  the  debt  of  a  married  woman,  not  only  must 
Ihe  complaint  specify  the  manner  in  which  the  debt  was  incurred,"" 
but  the  estate  chargeable  with  the  debt  where  there  is  a  possibility  of 
the  debt  being  collected  either  from  the  separate  property  of  the  wife 
or  the  community  property.70    If  it  is  sought  to  charge  her  separate 


64.    Crow  v.  Van  Sickle,  6  Nev.  146. 

In  a  suit  brought  by  the  husband 
and  wife  on  pleadings  which  aver  that 
the  property  sued  for  is  the  separate 
property  of  the  wife,  the  evidence 
showing  that  it  is  community  property, 
no  recovery  can  be  had.  Middlebrook 
Bros.  v.  Zapp,  73  Tex.  29,  10  S.  W.  732. 

It  was  not  inconsistency  of  pleading, 
nor  the  assertion  of  contradictory  de- 
mands, for  the  wife  and  husband,  in 
the  same  petition  for  injunction,  to 
declare,  first,  that  the  property  stand- 
ing in  the  wife's  name  is  her  separate 
.  property,  and  as  such  is  not  liable  to 
the  seizure;  second,  in  the  alternative, 
that,  in  the  event  it  should  be  held 
the  property  is  community  in  charac- 
ter, then  it  is  exempted  from  the 
seizure  under  the  operation  of  the 
homestead  law.  Knight  v.  Kaufman, 
105  La.  35,  29  So.  711. 

65.  Lewis  v.  Winston,  26  La.  Ann. 
707;  Oowand  v.  Pulley,  9  La.  Ann.  12; 
Warren  v.  Quill,  8  Nev.  218.  See  Jacobs 
0.  Cunningham,  32  Tex.  774;  Mclntire 
v.  Chappell,  2  Tex.  378. 

66.  Schwulst  v.  Neely  (Tex.  Civ. 
App.),  50  S.  W.  608. 

Allegations  that  the  husband  has 
abandoned  the  wife  and  for  two  years 
has  not  contributed  to  her  support 
and  was  a  resident  of  a  foreign  state 
are  sufficient  to  entitle  the  wife  to 
sue  for  injury  to  minor  son.  San  An- 
tonio, etc.  E.  Co.  v.  Gillum  (Tex.  Civ. 
App.),  30  S.  W.  697. 

Use  of  Words  "Abandoned"  and 
''Deserted."— In  San  Antonio,  etc.  B. 
Co.  e.  Gillum  (Tex.  Civ.  App.),  30 
&  W._  697,  the  wife  alone  sued  and 
as  a  reason  therefor  that  her 


husband  had  abandoned  her.  The 
court  held  that  the  averment  that  the 
husband  had  abandoned  her  was  equiv- 
alent to  a  charge  that  he  had  de- 
serted her  and  that  the  word  ' '  aban- 
doned" in  the  pleadings  was  used  in 
that  sense  and  held  that  she  could 
sue. 

67.  A  married  woman  need  not 
plead  the  evidence  of  her  separate 
ownership.  Freeburger  v.  Gazzam,  5 
Wash.  772,  32  Pac.  732,  which  was  an 
affidavit  on  third  party  claim  on 
execution  against  husband. 

68.  The  complaint  need  not  allege 
in  express  terms  that  she  sues  as  sur- 
vivor of  the  community  where  the 
facts  show  such  to  be  the  case.  Wat- 
son v.  Harris   (Tex.),  130  S.  W.  237. 

In  a  suit  against  a  surviving  wife 
to  foreclose  a  mortgage  on  community 
property  it  is  not  necessary  to  allege 
or  prove  that  any  community  property 
came  into  her  possession  as  survivor,  if 
no  such  property  is  held  by  her.  Bon- 
nell  v.  Prince,  11  Tex.  Civ.  App.  399, 
32   S.  W.   855. 

69.  Barrie  v.  Carolan,  111  Fed.  134. 

70.  The  importance  of  this  is  that 
if  it  is  sought  to  charge  the  com- 
munity the  husband  must  be  joined. 
Barrie  V.  Carolan,  111  Fed.  134,  stating 
law   of  California. 

Antenuptial  Debt  of  Wife. — In  an 
action  against  a  married  woman  upon 
an  antenuptial  debt  of  the  wife,  the 
complaint  need  not  allege  that  she  has 
any  separate  property,  as  the  wife  be- 
ing personally  liable  before  marriage 
remains  personally  liable  after  mar- 
riage.    Bostic  v.  Love,  16  Cal.  69. 
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estate  it  should  appear  that  the  contract  was  made  by  her  personally 
and  that  it  inured  to  her  separate  estate.71 

In  an  action  against  the  husband  for  goods  furnished  the  wife,  the 
complaint  must  allege  that  the  goods  were  sold  and  delivered  to  the 
husband.72 

D.  Instructions.  —  "Where  the  pleadings  and  the  testimony  treat 
and  show  the  land  to  be  community  property,  the  court  should  charge 
the  jury  to  so  consider  it.73 

E.  Judgment.  —  1.  Generally.  —  A  judgment  rendered  in  favor 
of  the  wife  should  be  in  favor  of  her  husband  where  he  is  a  necessary 
party  to  the  suit.74  Accordingly,  in  actions  by  the  husband  and  wifa 
for  personal  injuries  to  the  wife75  or  for  injuries  to  her  separate  prop- 
erty under  statutes  requiring  the  joinder  of  husband  and  wife  in  such 
action,76  judgment  must  be  rendered  in  favor  of  both  the  husband  and 
wife. 

Under  the  statutes  allowing  married  women  to  contract  debts  for 
certain  purposes  only,  a  judgment  against  her  founded  on  such  a  con- 
tract will  be  erroneous  unless  the  record  itself  shows  that  the  debt  is 
of  the  kind  she  is  authorized  to  contract.77  Thus,  if  a  married  woman 
can  only  contract  for  necessaries  or  for  the  preservation  of  her  separ- 
ate estate,  a  judgment  rendered  against  a  married  woman  upon  a  con- 
tract not  within  the  above  purposes,  is  erroneous.78 

A  personal  judgment  may  be  rendered  against  a  married  woman 
alone,  under  most  statutes  authorizing  her  to  sue  or  be  sued  as  a  feme 
sole  on  contracts  made  in  reference, to  her  separate  estate.79 

Since  the  husband  is  the  head  of  the  community  and  may  sue  or  be 
sued  alone  in  reference  to  the  community,  judgment  should  be  rend- 
ered for  6r  against  him,80  and  even  when  the  wife  is  a  party  in  actions 
relating  to  a  community  debt,  a  personal  judgment  should  not  be  rend- 


71.  Barrie  v.  Carolan,  111  Fed.  134. 

72.  Jacobs  v.  Seott,  53  Cal.  74. 

73.  Bullis  v.  Presidio,  etc.  Co.,,  75 
Tex.  540,  12  S.  W.  397;  York  v.  Hilger 
(Tex.  Civ.  App.),  84  S.  W.  1117.  See 
Nelson  v.  Frey  (Tex.),  16  S.  W.  250, 
in  which  case  it  was  held  error  to 
instruct  a  jury  that  a  crop'  raised  on 
community  property  by  the  husband, 
there  being  no  proof  of  his  having 
raised  the  crop  and  where  it  was  shown 
that  the  property  was  not  community 
property. 

74.  "  Taylor  v.  Pridgen,  3  "Wills.  Civ. 
Cas.,    §88. 

75.  Giffen  v.  Lewiston,  6  Idaho  231, 
55  Pac.  545,  550;  Houston,  etc.  R.  Co 
v.  Bed  Cross  Stock  Farm,  22  Tex.  Civ 
App.  114,'  53  S.  W.  834. 

76.  Houston,  etc.  B.  Co.  v.  Red  Cross 
Stock  Farm,  22  Tex.  Civ.  App.  114, 
53  8.  W.  834. 
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77.  Eobson  v.  Shelton,  14  La.  Ann. 
712;  "White  v.  Baillio,  12  La.  Ann.  663; 
Menard  v.  Sydnor,  29  Tex.  257;  Trim- 
ble v.  Miller,  24  Tex.  214;  Lane  V. 
Moon,  46  Tex.  Civ.  App.  625;  103  S.  "W. 
211,  affirmed,  102  Tex.  586. 

78.  Wallace  v.  Finberg,  46  Tex.  35; 
Noel  v.  Clark,  25  Tex.  Civ.  App.  136, 
60  S.  W.  356,  affirmed,  94  Tex.  701; 
Smith  v.  Wilson  (Tex.  Civ.  App.),  32 
S.    W.   434. 

79.  Alexander  v.  Bouton,  55  Cal.  15; 
Marlow  v.  Barlew,  53  Cal.  456;  Leon- 
ard v.  Townsend,  26  Cal.  435. 

80.  La,.— Surls  v,  Hienn,  20  La.  Ann. 
229.  Tex.— Jordan  v.  Moore,  65  Tex. 
363;  Jergens  v.  Schiele,  61  Tex.  255; 
Webb  v.  Mallard,  27  Tex..  80;  White 
v.  Waco  Bldg.  Assn.  (Tex.  Civ.  App.), 
31  S.  W.  58.  Wash.— Curry  v.  Catlin, 
9  Wash.  495,  37  Pac.  678. 
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ered  against  her  and  her  husband,  since  she  is  only  liable  so  far  as  her 
interest  in  the  community  is  concerned.81 

2.  Effect  of  the  Judgment.  —  "Where  thehusband  is  the  only  proper 
and  necessary  party  to  the  action  involving  the  community  estate  any 
judgment  for  or  against  him  will  be  as  binding  upon  her  as  if  she  had 
been  formally  made  a  party.  This  is  true  unless  the  right  of  the  wife 
is  recognized  to  permit  her  to  assert  some  claim  to  the  property.82  Thus 
a  judgment  against  the  husband  is  not  conclusive  upon,  the  wife  claim- 
ing the  property  as  her  separate  property,  where  she  was  not  a  party 
lo  the  action.83 

3.  Enforcement  of  Judgments.  —  In  general,  judgments  against  the 
husband  and  wife  jointly  may  be  enforced  out  of  the  community  prop- 
erty, or  out  of  the  separate  property  of  either.8*  Likewise  a  judgment 
against  the  husband,  whether  for  a  debt  of  the  community,85  or  his 
separate  debt86  may  be  satisfied  out  of  the  community  property. 

In  Washington  a  difference  is  observed  between  real  and  personal 
community  property ;  a  judgment  for  the  separate  debt  of  the  husband 
cannot  be  enforced  against  the  community  real  property  but  it  may 


81.  Davies  v.  'Carey,  72  Wash.  537, 
130  Pae.  1137;  Anderson  v.  Burgoyne, 
60  Wash.  511,  111  Pae.  777. 

82.  U.  S.— Lichty  v.  Lewis,  63  Fed. 
535.  Tex.— Jordan  v.  Moore,  65  Tex. 
363;  Jergens  v.  Sehiele,  61  Tex.  255. 
Wash. — Leggett  v.  Ross,  14  Wash.  41, 
44  Pae.  Ill;  Calhoun  v.  Leary,  6  Wash. 
17,  32  Pae.  1070. 

Homestead. — The  wife  is  not  bound 
hy  a  judgment  against  the  husband  for 
such  of  the  land  as  was  homestead 
property  at  the  time  of  the  former 
action,  but  as  to  land  purchased  after- 
wards the  judgment  is  conclusive 
against  her.  Mexia  v.  'Lewis,  3  Tex. 
Civ.  App.  113,  21  S.  W.  1016.  See 
generally  the  title  "Homesteads  and 
Exemptions." 

When  Default  Against  Husband  Not 
Binding  on  Wife. — In  replevin  brought 
against  a  husband  and  wife,  who  de- 
fended jointly,  claiming  the  property 
as  community  personalty,  a  default 
judgment  against  the  husband  for  fail- 
ire  to  answer  interrogatories  is  not 
'binding  on  the  wife  since  under  Bal. 
Code,  §4827,  she  is  entitled  to  defend 
ni  her  own  right  upon  the  issues  raised 
»y  her  answer.  Glass  v.  Buttner,  39 
Wash.  296,  81  Pae.  699. 

83.  Jeffus  v.  Allen,  56  Tex.  195; 
Bead  8.  Allen,  56  Tex.  182;  Owens  v. 
New  York  &  T.  Land  Co.  (Tex.  Civ. 
APP-),  32  S.  W.  1057. 

8*.   Smallwood    v.    Pratt,    3     Rob. 


(La.)  132;  Grant  V.  Whittlesey,  42  Tex. 
320;  Howard  v.  North,  5  Tex.  290, 
51  Am.  Dec.  769;  Cleveland  v.  Spencer 
(Tex.  Civ.  App.),  50  S.  W.  405. 

In  Walters  v.  Cantrell  (Tex.  Civ. 
App.),  66  S.  W.  790,  wherein  it  was 
said:  "A  judgment  against  the  hus- 
band and  wife  may  be  satisfied  out 
of  the  common  property,  or  the  sep- 
arate property  of  either  of  them,  at- 
thougjh,  the  judgment  does  not  spe- 
cifically direct  that  execution  may  be 
levied  upon  the  separate  property  of 
the  wife.  Loan  &  Deposit  Co.  v.  Camp- 
bell (Tex.  Civ.  App.),  65  S.  W.  65; 
Carson  v.  Taylor,  19  Tex.  Civ.  App. 
177,  47  S.  W.  395;  Howard  v.  North,  5 
Tex.  290,  51  Am.  Dec.  769;  Baxter  v. 
Dear,  24  Tex.  17,   76  Am.  Dec.  89." 

Injunction. — Curry  v.  Catlin,  9  Wash. 
495,  37  Pae.  678. 

85.  Cline  v.  Upton,  56  Tex.  319; 
Calhoun  v.  Leary,  6  Wash.  17,  32  Pae. 
1070. 

86.  Lee  v.  Henderson,  75  Tex.  190, 
12  S.  W.  981;  Braden  v.  Gose,  57  Tex. 
37;  Zorn  v.  Tarver,  45  Tex.  519;  Ban 
v.  Simpson,  54  Tex.  Civ.  App.  105,  117 
S.  W.  1041.  But  see  Phelps  v.  Brackett, 
24  Tex.  236,  holding  that  in  a  suit 
against  a  woman,  on  a  promissory  note, 
if  the  petition  does  not  aver  that  she 
was  a  feme  covert  at  the  time  of  its 
execution,  and  a  judgment  is  rendered 

(against  her,'  subjecting  her  community 
I  and    separate    property,    a    motion    in 
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be  against  the  personal  property  of  the  community.87  A  judgment, 
however;  against  a  married  woman  upon  a  liability  incurred  in  respect 
to  her  separate  estate  cannot  be  enforced  out  of  the  community  prop- 
erty,88 nor  can  a  judgment  for  a  community  debt  be  levied  upon  the 
separate  property  of  the  wife.89 

In  Texas  a  judgment  secured  for  tort  of  the  wife  may  be  enforced 
against  the  community  even  though  it  include  exemplary  damages.90 

Execution  Against  Interest  of  One  Spouse  Only.  —  The  interest  of  one  of 
the  spouses  in  the  community  property  cannot  be  sold  separately,91 


arrest  of  judgment  may  be  sustained, 
so  far  as  it  subjects  the  community 
property,  but  not  as  to  the  separate 
property. 

87.  In  Washington  personal  property 
belonging  to  the  community  is  subject 
to  execution  in  satisfaction  of  debts 
incurred  by  the  husband.  See  Levy 
v.  Brown,  53  Fed.  568;  Gund  v.  Parke, 
15  "Wash.  393,  46  Pac.  408;  Powell  v. 
Pugh,  13  "Wash.  577,  43  Pac.  879; 
Stockand  and  Bartlett,  4  Wash.  730, 
31   Pac.   24. 

A  promissory  note  made  to  evidence 
a  debt  which  is  not  for  the  benefit  of 
the  community  cannot  be  collected  out 
of  community  real  estate,  although 
the  note  may  have  passed  into  the 
hands  of  a  bona  fide  purchaser  for 
value  before  maturity.  Gund  v.  Parke, 
15  Wash.  393,  46  Pac.  408;  Turner  v. 
Bellingham,  etc.  Co.,  9  Wash.  484,  37 
Pac.   674. 

Under  the  laws  of  Washington, 
community  real  estate  is  exempt  from 
execution  on  a  judgment  rendered 
against  the  husband,  who,  as  constable, 
wrongfully  sold  mortgaged  personal 
property,  under  execution.  Brotton  v. 
Langert,   1  Wash.   73,  23  Pac.  688. 

But  where  the  husband  acts  as  agent 
for  the  community  in  transactions  rel- 
ative to  the  realty  and  a  judgment  is 
rendered  against  him  on  the  ground 
of  fraud  in  the  transfer,  the  judg- 
ment may  be  enforced  against  the  com- 
munity property.  Miller  v.  Gerry 
(Wash.),  142  Pac.  668. 

88.  Svetinich  v.  Sheean,  124  Cal. 
216,  56  Pac.  1028,  71  Am.  St.  Eep. 
50;  Hall  v.  Johns,  17  Idaho  224,  105 
Pac.  71. 

In  an  action  against  a  husband  on  a 
promissory  note  in  which  the  wife  was 
joined  with  a  view  of  establishing  the 
debt  as  their  community  debt,  a  judg- 
ment against  the  husband  alone  recit- 
ing that  it  is   enforceable   out  of  the 
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separate  and  community  property  of 
the  husband  is  not  a  judgment  against 
the  wife's  community  interest,  or 
against  the  community.  Alaska,  etc. 
Co.  v.  Simmons,  67  Wash.  673,  122  Pac. 
319. 

But  in  Braden  v.  Gose,  57  Tex.  37, 
to  satisfy  an  execution  against  the 
husband,  a  levy  was  made  on  land  con- 
veyed to  the  wife  during  coverture 
in  consideration  of  money  paid,  two- 
thirds  of  which  was  the  separate  prop- 
erty of  the  wifej  and  one-third  was 
interest  accumulated  from  a  loan  of 
her  separate  means.  It  was  held  that 
an  undivided  interest  of  one-third  of 
the  land  was  community  property,  and 
subject  to  execution  and  sale  to  satisfy 
the  debt  of  the  husband. 

89.  Cal.— Paden  v.  Goldbaum,  37  Pac. 
•759.  Idaho. — Evans  v.  Kroutinger,  9 
Idaho  153,  72  Pac.  882.  Tex.— Lawson 
v.  Barre,  6  Tex.  217. 

90.  Patterson  &  Wallace  v.  Frazer 
(Tex.  'Civ.  App.),  93  S.  W.  146. 

91.  In  Stockand  v.  Bartlett,  i  Wash. 
730,  31  Pac.  24,  the  court  said:  "In 
the  case  of  Littell  &  Smythe  Mfg.  Co. 
v.  Miller,  3  Wash.  480,  28  Pac.  Eep. 
1035,  it  was  stated  that  the  interest 
of  one  of  the  parties  in  community 
real  estate  could  not  be  sold  separate- 
ly. We  are  satisfied  with  this  hold- 
ing. Such  real  estate  is  not  the  prop- 
erty of  either  of  the  parties,  but  of 
the  community,  and  owing  to  the 
peculiar  nature  of  the  ownership  of 
such  property  it  would  result  in  inter- . 
minable  confusion  if  the  interest  of 
either  of  the  parties  could  be  sold 
separately  under  execution.  If  the 
whole  interest  of  one  of  the  parties 
could  be  sold,  a  part  interest  of  one 
of  them  could  be  sold  likewise,  and 
the  relation  of  the  parties  to  the 
property  would  be  destroyed  thereby. 

Contra.— Braden  v.  Gose,  57  Tex.  37. 
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though  it  appears  that  the  community  property,  or  at  least  one-half, 
is  subject  to  the  debts  of  the  surviving  spouse  in  some  states.92 

F.  Rights  and  Remfdies  Upon  Dissolution  op  Community.  —  1. 
Separation  of  Property  by  Judicial  Decree.  —  Under  certain  circum- 
stances, by  statute  in  at  least  one  state  the  wife  is  authorized  to  sue  her 
husband  for  a  separation  of  property  and  dissolution  of  the  community,93 
but  such  a  suit  is  not  favored  and  requires  strict  proof.94  Creditors 
cannot  require  the  separation  of  property  between  husband  and  wife,08 
but  they  may  intervene  and  assert  their  rights  after  institution  of  the 
suit.06  The  assignee  of  the  insolvent  husband  is  properly  made  a  co- 
defendant  in  such  an  action.97  The  wife  may  enjoin  the  husband  from 
'transferring  any  of  the  community  property  pending  the  determina- 
tion of  the  action.98 

2.  Survivor  Administering  Community.  —  a.  Parties.  —  Under 
some  statutes  the  survivor  of  the  community  occupies  a  position  simi- 
lar to  that  of  an  independent  executor.09  Accordingly,  upon  the  death 
of  the  wife  intestate,  the  husband,  as  survivor,  without  being  appointed 
administrator  may  sue,1  or  be  sued  alone  with  respect  to  the  commun- 
ity property  or  debts2  upon  filing  an  inventory  and  appraisement  of  the 


92.  In  Louisiana  a  sheriff's  sale  of 
community  property  under  a  judgment 
on  an  individual  debt  of  the  surviving 
spouse,  does  not  divest  the  individual 
half-interest  of  the  heirs  of  the  de- 
ceased spouse.  Waring  v.  Zunts,  16 
la.  Ann.  49. 

An  averment  that  the  property  stand- 
ing in  the  name  of  the  wife  was  com- 
munity property  should  not  be  stricken 
out,  because  it  goes  to  show  that  the 
husband  was  properly  joined.  Swain 
t).  Burnette,   76  Cal.   299,   18  Pac.   394. 

An  allegation  that  the  wife  has 
some  interest  or  claim  in  mortgaged 
premises  is  sufficient  to  show  that  she 
is  a  proper  party  in  a  foreclosure. 
Anthony  v.  Nye,  30  Cal.  401. 

93.  Nott  v.  Nott,  111  La.  1028,  36 
So.  109;  Scheen  v.  Chaffee,  36  La.  Ann. 
21V;  Hendricks  v.  Wood,  33  La.  Ann. 
1051. 

94.  Hendricks  v.  Wood,  33  La.  Ann. 
1051. 

95.  Cosgrove  v.  His  Creditors,  41 
La.  Ann.  274,  6  So.  585,  wherein  im- 
provements were  made  with  community 
funds  upon  the  wife's  separate  prop- 
erty. 

The  reason  of  the  law  is  obvious. 
The  community  can  only  be  dissolved 
i>y  the  husband  and  wife.  Cosgrove 
»•  His  Creditors,  41  La.  Ann.  274,  6 
So.  585. 

86,   Ardry  v.  Ardry,  16  La.  264. 


97.  Scheen  v.  Chaffee,  36  La.  Ann. 
217. 

98.  Gil  v.  Gil,   10  Rob.    (La.)   28. 

99.  Osborne  &  Co.  v.  Eobinson  (Tex. 
Civ.   App.),   35   S.   W.   327. 

1.  Vinson  v.  Vives,  24  La.  Ann.  336; 
Womack  v.  Shelton,  31  Tex.  592;  Gib- 
son v.  Fifer,  21  Tex.  260. 

The  heirs  are  not  necessary  parties 
and  the  judgment  is  not  conclusive  of 
any  rights  the  children  may  have 
against  him.  Gibson  v.  Fifer,  21  Tex. 
260. 

2.  Verrier  v.  Loris,  48  La.  Ann.  717, 
19  So.  677;  Landreaux  v.  Louque,  43 
La.  Ann.  234,  9  So.  32;  Killelea  v. 
Barrett,  37  La.  Ann.  865;  Womack  v. 
Shelton,  31  Tex.  592;  Burleson  v.  Bur- 
leson, 15  Tex.  423;  Barrett  v.  East- 
ham  Bros.,  28  Tex.  Civ.  App.  189,  67 
S.  W.  198;  Osborne  v.  Robinson  (Tex. 
Civ.  App.),  35  S.  W.  327. 

Where  a  mortgage  creditor  proceeds 
to  enforce  his  mortgage  on  property 
owned  by  the  community  which  had 
existed  between  the  debtor  and  his  de- 
ceased wife,  a  creditor  with  a  privilege 
on  the  mortgaged  property  is  entitled 
to  come  in  and  claim  his  lien  on  the 
proceeds,  of  the  property,  and  a  rep- 
resentative of  the  succession  of  the 
wife  is  not  a  necessary  party  to  the 
proceeding.  Alter  v.  O'Brien,  31  La. 
Ann.   452. 
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community  estate,3  though  this  is  limited  to  eases  where  there  are  no 
children  in  some  states,*  and  he  cannot  sue  alone  for  injuries  to  the 
community  property  where  he  is  a  co-tenant  with  his  children.;  they 
must  be  joined  as  parties.5 

Some  statutes  extend  the  right  to  the  wife  as  survivor  to  take  con- 
Irol  and  possession  of  the  community  estate,  and  she  as  survivor  may- 
sue,6  or  be  sued  alone  upon  community  debts,7  provided  there  are  no 
children  and  no  separate  estate  of  the  deceased.8  Upon  her  remar- 
riage, however,  her  second  husband  should  be  made  a  party  to  suits 
against  her  as  survivor.9 

Creditors  of  the  community  cannot  proceed  against  her  as  survivor 
where  she  has  qualified  as  administratrix  of  her  deceased  husband's  es- 
tate.10 Ordinarily  the  children  and  heirs  of  the  deceased  are  not  neces- 
sary parties  to  actions  against  the  survivor  relative  to  the  community 
property  or  debts.11 

While  the  executor  of  the  surviving  partner  of  the  deceased  hus- 
band, and  the  heirs  and  devisees  of  the  deceased  husband's  separate 


3.  Busby  v.  Davis,  57  Tex.  323; 
Long  v.  Walker,  47  Tex.  173;  Kirkland 
v.   Little,   41   Tex.   456. 

4.  Gibson  v.  Fifer,  21  Tex.  260; 
Whitmire  v.  Farmers'  Nat.  Bank  (Tex. 
Civ.  App.),  97  S.  W.  512. 

5.  Eowland  v.  Murphy,  66  Tex.  534, 
1  S.  W.  658.  See  generally  the  title 
"Tenants  in  Common." 

6.  Walker  v.  Abercrombie,  61  Tex. 
69;  Houston,  etc.  Co.  v.  Knapp,  51  Tex. 
592,  600;  Puokett  v.  Williams,  11  Tex. 
Civ.  App.  308,  32  S.  W.  364,  affirmed, 
93  Tex.  693;  Chambers  v.  Ker,  6  Tex. 
Civ.  App.  373,  24  S.  W.  1118,  affirmed, 
93  Tex.  680;  Western  Union  T.  Co.  v. 
Kerr,  4  Tex.  Civ.  App.  280,  23  S.  W. 
564;  White  v.  Waco  Bldg.  Assn.  (Tex. 
Civ.  App.),  31  S.  W.  58,  affirmed,  93 
Tex.  698. 

Illustrations. — The  surviving  wife 
may  sue  for  damages  for  non-delivery 
of  a  telegram  (Western  Union  T.  Co.  v, 
Kerr,  4  Tex.  Civ.  App.  280,  23  S.  W. 
564),  or  for  injuries  to  crops  growing 
upon  the  homestead  (Houston,  etc.  Co. 
v.  Knapp,  51  Tex.  592),  or  to  cancel  deed 
executed  by  herself  and  husband  which 
had  never  been  delivered  (Puckett  v. 
Williams,  11  Tex.  Civ.  App.  308,  32 
S.  W.  364). 

7.  Vela  v.  Guerra,  75  Tex.  595,  12 
S.  W.  1127;  Ross  v.  O'Neill,  45  Tex. 
599;  Womack  v.  Shelton,  31  Tex.  592; 
Bonnell  v.  Prince,  '  11  Tex.  Civ.  App. 
399,  32  S.  W.  855;  Western  Union  T. 
Co.  v.  Kerr,  4  Tex.  Civ.  App.  280,  23 
S.  W.  564. 
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8.  Vela  v.  Guerra,  75  Tex.  595,  12 
S.  W.  1127;  Whitmire  v.  Farmers '  'Nat. 
Bank   (Tex.  Civ.  App.),  97  S.  W.  512. 

That  she  has  taken  possession  of  the 
community  property  does  not  authorize 
a  suit  against  her  alone  on  her  de- 
ceased husband 's  note.  Vela  v.  Guerra, 
75  Tex.  595,  12  S.  W.  1127. 

Insurance. — The  surviving  wife,  upon 
the  destruction  by  fire  of  the  com- 
munity homestead  since  she  is  entitled 
to  the  possession  may  sue  alone  for 
the  recovery  of  the  insurance-  money, 
though  there  are  children,  where  they 
are  all  of  age  and  not  living  at  home. 
Pennsylvania  F.  Ins.  Co.  v.  Wagley 
(Tex.  Civ.  App.),  36  S.  W.  997. 

9.  Nichols  v.  Oliver,  64  Tex.  647, 
654. 

10.  Hartz  v.  Hausser  (Tex.  Civ. 
App.),  90  S.W.  63,  writ  of  error  de- 
nied by  supreme  court. 

11.  Landreaux  v.  Louque,  43  La. 
Ann.  234,  9  So.  32;  Killelea  V.  Bar- 
rett, 37  La.  Ann.  865.  And  see  Bar- 
rett v.  Eastham  Bros.,  28  Tex.  Civ. 
App.   189,  67  S.  W.  198. 

The  court  in  Barrett  v.  Eastham 
Bros.,  supra,  states  the  rule  as  follows: 
"It  seems  to  be  well  settled  that  in 
all  suits  for  debt  against  a  community 
estate  upon  which  no  administration 
is  pending  the  surviving  partner  of 
such  community  is  the  only  necessary 
party  defendant,  and  a  judgment 
against  such  survivor  will  conclude 
the  heirs  of  the  deceased  partner  of 
the    community."      Compare    Hart    v. 
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property  are  proper  parties  to  an  action  to  decree  the  deceased's  hus- 
band's interest  in  the  partnership  to  be  community  property,12  the 
creditors  of  the  community  are  not  necessary  parties  to  such  action.13 

b.  Pleading.  —  The  fact  that  the  community  property  in  the  hands 
of  the  surviving  wife  is  exempt  is  matter  of  defense  and  need  not  be 

[  alleged  in  actions  against  her  upon  a  community  debt.14 

c.  Venue.  —  An  action  against  the  wife  who  has  qualified  as  sur- 
vivor is  not  an  action  against  an  administrator  and  must  be  brought  in 
the  county  of  her  domicile  and  not  in  the  county  in  which  the  estate 
is  administered.15 

d.  Judgment.  —  The  judgment  against  the  surviving  wife  upon  a 
community  debt,  should  not  run  against  such  survivor  personally,10 
but  this  objection  is  waived  where  no  objection  is  made  thereto  where 
.the  survivor  had  disposed  of  property  in  excess  of  the  judgment,  which 
would  authorize  a  personal  judgment  against  her  under  proper  plead- 
ings.17 

e.  Distribution  by  Survivor.  —  After  the  lapse  of  a  specified  time, 
the  heirs  may  require  the  survivor  to  distribute  the  estate  under  the 
supervision  of  the  court,18  and  the  creditor  may  require  the  commun- 
ity survivor  to  file  an  account  in  the  probate  court  to  facilitate  suit 
upon  the  survivor's  bond.19 

3.  Remedies  by  Heirs.  —  a.  In  General.  —  Where  the  survivor 
does  not  take  all  of  the  community  property,  but  the  interest  of  the 
deceased  spouse  goes  to  his  or  her  heirs  subject  to  the  payment  of  the 
community  debts,  a  right  of  action  exists  in  favor  of  such  heirs  against 
the  survivor  for  a  partition  or  recovery  of  their  interest  in  the  com- 
munity.20 

If  the  powers  of  the  survivor  do  not  authorize  the  disposition,  other 
than  for  community  debts,  of  more  than  the  portion  to  which  he  or  she 
is  entitled,  an  attempted  disposition  by  the  survivor  of  the  entire  prop- 


Mey,  1  Rob.  (La.)  378,  wherein  it  is 
Baid  that  "the  creditor  who  -wishes  to 
hold  the  heirs  of  the  wife  responsible 
for  a  community  debt,  must  join  them 
in  his  suit  against  the  husband,  for 
the  latter  no  longer  represents  the 
community  which  is  at  an  end." 

12.  Milam  v.  Hill,  29  Tex.  Civ.  App. 
573,  69  S.  W.  447. 

13.  Milam  v.  Hill,  29  Tex.  Civ.  App. 
573,  69  S.  W.  447. 

14.  Boss  v.  O'Neill,  45  Tex.  599. 
See  generally  "Homesteads  and  Ex- 
emptions." 

15.  Jones  v.  MeRae,  16  Tex.  Civ. 
%.  308,  41   S.  W.  403. 

16.  Boss  v.  O'Neill,  45  Tex.  599; 
Wheeler  v.  Selvidge,  30  Tex.  407. 

17.  Ross  v.  O'Neill,    45    Tex.  599. 

18.  Huffman  v.  Schmidt,  65  Tex.  583. 

19.  Huffman  v.  Schmidt,  65  Tex.  583. 

20.  See  the  following    cases:    Tug- 


well  v.  Tugwell,  32  La.  Ann.  848  (suit 
not  for  partition,  but  for  recognition 
to  their  rights  in  community) ;  Miller 
v.  Miller,  34  Tex.  Civ.  App.  367,  78  S. 
W.  1085;  Clifton  v.  Armstrong  (Tex. 
Civ.  App.),  54  S.  W:  611;  Albrecht  v. 
Albrecht  (Tex.  Civ.  App.),  35  S.  W 
1076;  Cochran  v.  Sonnen  (Tex.  Civ. 
App.),  26  S.  "W.  521. 

No  action  lies  during  the  existence 
of  any  community  debts.  Lowe  v. 
State,  15  Tex.  141.  See  also  Suggs 
v.  Singley  (Tex.  Civ.  App.),  167  S.  W. 
240. 

After  the  lapse  of  a  reasonable  time 
for  the  survivor  to  apply  the  com- 
munity to  the  community  debts,  the 
statute  of  limitations  will  run  against 
the  heirs  of  the  deceased  spouse  in 
respect  thereto,  in  the  absence  of  an 
express  trust.  Miller  v.  Miller,  34  Tex. 
Civ.  App.  367,  78  S.  W.  1085;  Albrecht 
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erty  gives  the  heirs  a  right  of  action  for  the  recovery  of  their  portion 
against  anyone  claiming  thereunder.21  Indeed,  a  right  exists  in  their 
favor,  to  restrain  in  its  inception  any  attempt  on  the  part  of  the  sur- 
vivor to  apply  the ,  community  to  any  use  other  than  in  payment  of 
community  debts  for  which  it  is  liable.22  For  any  damage  to  tne  com- 
munity, the  heirs  have  a  right  of  action  therefor  to  the  extent  of  their 
injury.23 


v.  Albrecht  (Tex.  Civ.  App.),  35  S.  W. 
1076;  Cochran  v.  Sonnen  (Tex.  Civ. 
App.),  26  S.  W.  521.  And  see  Williams 
v.  Emberson,  22  Tex.  Civ.  App.  522,  55 
S.  W.  595;  'Clifton  v.  Armstrong  (Tex. 
Civ.  App.),  54  S.  W.  611. 

21.  See  the  following  eases:  Levy 
v.  Eobson,  112  La.  398,  36  So.  472; 
Le  Bleu  v.  North  Amer.  Land,  etc.  Co., 
46  La.  Ann.  1465,  16  So.  501;  Mur- 
phy's Heirs  v.  Jurey,  39  La.  Ann.  785, 
2  So.  575  (all  cases  wherein  heirs  of 
wife  brought  action  for  their  portions 
attempted  to  be  alienated  by  husband) ; 
Schiller  v.  New  Orleans  E.  Co.,  36  La. 
Ann.  77;  Fairex  v.  New  Orleans  E. 
Co.,  36  La.  Ann.  60  (last  two  cases 
wherein  heirs  of  husband  brought 
action  to  recover  portions  attempted 
to  be.  alienated  by  wife) ;  Glasscock 
«.  Clark,  33  La.  Ann.  584  faction  by 
heirs  of  wife) ;  German  v.  Gay,  9  La. 
580;  Fitzgerald  v.  Turner,  43  Tex.  79; 
Carter  v.  "Wise,  39  Tex.  273;  "Wilkin- 
son's Heirs  v.  "Wilkinson,  20  Tex.  237; 
Burnham  v.  Hardy  Oil  Co.  (Tex.  Civ. 
App.),  147  S.  "W.  330  (all  cases  where 
heirs  of  wife  brought  action  to  recover 
their  interests). 

Separate  Bight  of  Action.: — Each 
heir  "had  the  right  separately'  and 
apart  from  the  others  to  bring  an 
action  for  the  recovery  of  the  un- 
divided portion  of  the  property  be- 
longing to  him  which  had  been  at- 
tempted illegally  to  be  conveyed. 
These  parties  might  have  all  joined  in 
one  action,  but  they  were  under  no 
legal  obligation  to  do  so."  Le  Bleu 
v.  North  Amer.  Land,  etc.  Co.,  46  La. 
Ann.  1465,  16  So.  501. 

Time  When  Right  Accrues. — Though 
the  heirs  of  the  wife  receive  her  in- 
terest subject  to  the  payment  of  com- 
munity debts,  they  are  not  bound  to 
await  a  liquidation  of  the  community 
before  resorting  to  an  action  to  re- 
cover it.  George  v.  Delaney,  111  La. 
760,  35  So.  894;  Ogden  v.  Leland  Uni- 
versity, 49  La.  Ann.   190,  21  So.   6.85; 

ypi.  xi 


Murphy's  Heirs  v.  Jurey,  39  La.  Ann. 
785,  2  So.  575.  See  also  Levy  «.  Eob- 
son, 112  La.  398,  36  So.  472;  German 
v.  Gay,  9  La.  580. 

Limitation  on  Eight  of  Action.— The 
right  of  action  in  the  heirs  of  the 
wife  does  not  depend  on  their  account- 
ing for  property  received  by  them 
from  the  estate  of  their  father,  who  ' 
died  subsequently  to  his  selling  the 
community  property.  Carter  v.  Wise 
39   Tex.  273. 

Her  right  in  the  community  con- 
stituted a  title  to  which  only  the  stat- 
ute of  limitations  would  apply. .  Arnold 
v.  Hodge,  20  Tex.  Civ.  App.  211,  49 
S.  W.  714.  And  see  Burnham  v.  Hardy 
Oil  Co.  (Tex.  Civ.  App.),  147  S.  W. 
330,  holding  that  statute  of  limitations, 
but  not  doctrine  of  laches,  only  bar 
to  action. 

"Where  the  community  is  sold  and  the 
proceeds  applied  to  the  payment  of 
community  debts  for  which  it  was 
mortgaged,  the  heirs  cannot  claim  resti- 
tution in  integrum  without  showing  in- 
jury from  the  sale,  and  paying  or 
tendering  the  amount  which  has  inured 
to  their  benefit.  Coulson  v.  Wells,  21 
La.  Ann.  383. 

Form  of  Action. — "Although  it  is 
now  well  settled  that  the  community 
interest  of  the  wife  in  the  land  con- 
veyed to  the  husband  is  an  equitable 
title,  yet  upon  the  death"  of  the  wife, 
her  community  descends  "to  her  chil- 
dren and  will  support  the  action  of 
trespass  to  try  title  for  the  recovery 
thereof."  Arnold  v.  Hodge,  20  Tex. 
Civ.  App.  211,  49  S.  "W.  714.  See  also 
Fitzgerald  v.   Turner,  43   Tex.  79. 

22.  Moody  v.  Smoot,  78  Tex.  119, 
14  S.  "W.  285,  suit  by  heirs  of  wife 
to   enjoin  sale  of  community. 

23.  ,See  Eowland  v.  Murphy,  66  Tex. 
534,  1  S.  W.  658,  which  was  an  action 
by  the  husband,  as  survivor  for  dam- 
ages for  the  destruction  of  the  house 
upon  the  community  through  the  neg- 
ligent excavation  pjf  an., adjoining  lpt- 
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b.    Parties,  Pleading  and  Proof.  —  Heirs  of  a  deceased  spouse  suing 

for  the  purpose  of  establishing  their  rights  in  the  community  need  not 

make  their  co-heirs  parties  to  the  suit.24    They  alone  are  the  proper 

parties,  no  administration  on  the  estate  of  the  deceased  having  been 

.  taken  out.23 

Though  the  heirs  receive  the  property  subject  to  the  community 
debts,  it  is  now  well  settled  that  their  action  for  it  may  be  maintained 
without  allegation  or  proof  of  the  liquidation  or  solvency  of  the  com- 
munity.26 

4.  Administration  and  Settlement.  —  The  survivor  of  the  com- 
munity upon  filing  a  bond  and  inventory  under  some  statutes  has  full 
control  of  the  community  property  upon  the  death  of  one  of  the  parties 
thereto  without  any  administration.27  Thus  in  Louisiana  upon  the 
death  of  the  husband  or  wife,  when  there  are  no  creditors,  the  survivor 
has  the  absolute  right  of  possession,  and  no  administrator  can  be  ap- 


owner.  It  was  held  that  the  father 
alone  could  not  recover  for  the  entire 
damages  to  the  property,  but  that  a 
right  of  action  existed  in  the  heirs  of 
the  wife  to  the  extent  of  their  injury. 
The  court  said:  "That  their  father  may 
have  erected  another  and  better  house 
upon  the  ground,  cannot  affect  their 
,  right  of  action,  for  if  erected  with 
/Community  funds,  their  loss  is  in  no 
Tray  diminished,  and  if  erected  with 
the  separate  funds  of  the  father,  they 
may  possibly  be  called  upon  at  some 
future  time  to  make  compensation,  or 
otherwise  to  adjust  equities  with  their 
father  or  his  assignees  growing  out  of 
the  expenditure  made  by  him.  If  it 
be  contended  that  in  the  improvements 
made  on  the  ground,  the  children  have 
a  security  that  the  father  will  account 
for  the  sum  which  he  might  receive, 
under  the  judgment  in  this  case,  this 
does  not  meet  the  question,  for  the 
children  are  entitled  to  be  parties  to 
an  action  through  which  it  is  to  be 
determined  what  the  extent  of  the  in- 
jury is  to  themselves. ' ' 

24.  'Tugwell  v.  Tugwell,  32  La.  Ann. 
848,  cited  with  approval  in  Glasscock 
».  Clark,  33  La.  Ann.  584.  And  see 
he  Bleu  v.  North  Amer.  Land,  etc 
Co.,  46  La.  Ann.  1465,   16  So.   501. 

25.  Putnam  v.  Young,  57  Tex.  461. 

26.  Murphy's  Heirs  v.  Jurey,  39 
J*.  Ann.  785,  2  So.  575;  Glasscock  v. 
Clark,  33  La.  Ann.  584;  Tugwell  v. 
ragwell,  32  La.  Ann.  848.  In  the  last 
case  the  court  said:  "It  is  distinctly 
a'leged  in  the  petition  that  at  the 
•"Be  of  its  dissolution  the  community 


owed  no  debts.  And  this  presents  the 
question,  whether  the  heirs  of  the 
mother  can  sue  to  recover  her  interest 
in  the  community  that  existed  between 
her  and  her  surviving  husband  without 
alleging  and  showing  that  there  had 
been,  previous  to  the  suit,  a  settlement 
of  the  community,  even  though  they 
do  allege  that  such  community  owed 
no  debts  at- the  time  of  its  dissolution. 
We  hold  that  such  action  will  lie,  and 
the  allegations  of  the  petition  are  suf- 
ficient to  maintain  it.  If  there  were 
no  debts  owing  by  the  community, 
there  was  no  settlement  of  it  to  be 
made,  and  the  property  belonging  to 
it  could  at  once  be  partitioned  among 
the  parties  interested." 

Solvency  or  insolvency  of  the  com- 
munity property  cannot  be  inquired 
into  in  a  suit  for  the  recovery  of  the 
community  alienated  by  the  survivor, 
Levy  v.  Eobson,  112  La.  398,  36  So. 
472;  Murphy's  Heirs  v.  Jurey,  39  La. 
Ann.  785,  2  So.  575.  And  see  George 
v.  Delaney,  111  La.  760,  35  So.  894. 

27.  Tex.  Eev.  St.,  1895,  art.  2220. 
See  infra,  note  31. 

A  joint  administration  of  the  com- 
munity estate  may  be  had  on  the  death 
of  both  the  husband  and  wife.  Steph- 
enson v.  Marsalis,  11  Tex.  Civ.  App. 
162,  33  S.  W.  383. 

In  Louisiana,  on  the  death  of  the 
wife,  the  husband  is  still  liable  for 
the  payment  of  the  community  debts. 
He  retains  control  of  the  property  and 
assets  and  administers  them  until  the 
debts  are  paid.  Hawley  v.  Crescent 
City  Bank,  26  La.  Ann.  230. 
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pointed,28  and  even  though  there  are  debts  if  the  debts  are  small,  and 
the  survivor  expresses  his  willingness  to  pay  them,  no  administration  is 
necessary  if  the  creditors  do  not  desire  it.29  The  administration  of  a 
deceased  husband's  estate  involves  with  it  the  administration  of  the 
community  property.30 

Under  some  statutes  upon  the  death  of  the  wife  the  community  be- 
longs to  the  husband  without  administration,31  except  that  portion 
thereof  which  may  have  been  set  apart  to  her  by  judicial  decree  which 
may  be  administered.32  The  wife  has  no  title  to  the  community  and 
upon  the  death  of  the  husband  the  community  property,  is  adminis- 
tered as  that  of  the  husband,  she.  taking  her  interest  by  succession,33 
though  under  some  statutes  upon  death  of  the  husband  intestate  if 
there  are  no  surviving  children  the  entire  community  property  belongs 
without  administration  to  the  surviving  wife.34 

In  Washington  upon  the  death  of  either  the  husband  or  wife  the 
whole  community  estate,  and  not  merely  the  decedent's  interest  therein 
is  subject  to  administration  proceedings,35  but  if  no  more  property 
is  required  by  the  creditors  and  others  interested  than  that  of  the  de- 
ceased partner  an  administration  may  be  had  of  his  separate  prop- 
erty.38 

5.  Actions  by  and  Against  Executor  or  Executrix.  —  a.  Bight  of 
Action  and  Parties.  —  Actions'  for  a  recovery  of  the  property  of  the 
community,  following  the  general  rule  applicable  in  actions  for  the  re- 
covery of  the  estate  of  a  deceased  person,  must  be  brought  by  the  ad- 
ministrator, if  there  is  one.37    If  not,  and  there  is  no  necessity  for  an 


28.  Broussard  v.  Ditch,  30  La.  Ana. 
1109:  Burton  v.  Brugier,  30  La.  Ann. 
478;  Pratt's  Succession,  11  La.  Ann. 
201.  See,  however,  Romero's  Succes- 
sion, 42  La.  Ann.  894,  8  So.  632. 

29.  Succession  of  Pratt,  12  La.  Ann, 
457. 

30.  Succession  of  Keppel,  113  La 
246,  36  So.  955;  Succession  of  Mc'Can, 
49  La.  Ann.  968,  22  So.  225;  Burton  v. 
Brugier,  30  La.  Ann.  478;  Succession 
of  McLean,  12  La.  Ann.  222. 

31.  Cal.— 'Civ.  Code,  §1401;  Bollinger 
v.  Wright,  143  Cal.  292,  76  Pac.  1108; 
Burdick's  Est.,  112  Cal.  387,  44  Pac. 
734.  Idaho.— Rev.  St.,  1887,  §5712. 
Nev. — Comp.  Laws  519. 

32.  Idaho  Rev.  St.,   1887,   §5712. 

As  to  separation  of  community  prop- 
erty by  judicial  decree,  i  see  supra, 
XV,  P,  1. 

33.  Burdick's  Est.,  112  Cal.  387,  44 
Pac.  734;  Ord  v.  De  La  Guerra,  18  Cal. 
67-73;  Packard  v,  Arellanes,  17  Cal. 
525;   Thompson's  Est.,  12  Cal.  114. 

34.  Nev.  Comp.  Laws  520;  Rosa  V. 
O'Neill,   45   Tex.   599. 


35.  Magee  v.  Big  Bend  Land  Co, 
51  Wash.  406,  99  Pac.  16;  Lawrence 
v.  Bellingham  Bay,  etc.  R.  Co.,  4  Wash. 
664,  30  Pac.  1099;  Ryan  V.  Ferguson, 
3  Wash.  356,  28  Pac.  910. 

In  the  administration  upon  the  es- 
tate of  the  widower,  without  there 
having  been  any  previous  administra- 
tion upon  the  estate  of  the  deceased 
wife,  the  court  has'  jurisdiction  to  ad- 
minister the  whole  of  their  community 
property.  Magee  v.  Big  Bend  Land 
Co.,  51  Wash.  406,  99  Pac.  16. 

36.  In  re  Hill's  Est.,  6  Wash.  285, 
33  Pac.  585.  See,  however,  Wiley  v. 
Verhaest,  52  Wash.  475,  100  Pac.  1008. 

37.  Rudd  v.  Johnson,  60  Tex.  91; 
Rylie  v.  Stammire  (Tex.  Civ.  App.^ 
77  S.  W.  626. 

A  judgment  against  the  administra- 
tor of  a  deceased  husband's  estate 
to  recover  community  land,  neither  the 
heirs  of  the  husband  or  wife  being 
parties,  does  not  bar  a  suit  by  the 
heirs  of  the  mother  for  her  community 
interest.    Rudd  v.  Johnson,  60  Tex.  91. 
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administration,  the  action  may  be  brought  by  the  heirs  the  fact  being 
alleged  in  the  petition.38-  Upon  the  same  principle  where  the  surviving 
wife  qualifies  as  executrix,  actions  in  relation  to  the  community  prop- 
erty may  be  brought  against  her.38 

In  the  absence  of  averment  that  property  has  come  into  the  posses- 
sion of  the  heirs  they  are  not  necessary  parties  to  an  action  by  an  ad- 
ministratrix for  an  obligation  owing  the  community.40  Nor  has  a  gen- 
eral creditor  such  an  interest  as  entitles  him  to  intervene  in  an  action 
between  the  widow  and  the  administrator  for  the  possession  of  real 
estate  held  as  community  property  but  claimed  by  her  as  her  separate 
property.41 

The  administrator  upon  the  estate  of  the  deceased  wife  cannot  en- 
join the  surviving  husband  in  his  administration  of  the  community 
property,42  but  the  heirs  of  the  deceased  wife  may  restrain  the  hus- 
band as  survivor  from  disposing  of  the  community  property  to  other 
uses  than  the  payment  of  community  debts.43  The  husband  as  sur- 
vivor may  sue  the  executor  of  his  deceased  wife's  estate  for  com- 
munity property  held  by  such  executor.44 

b.  Judgment.  —  A  judgment  against  the  husband  in  his  own  name 
is  as  binding  upon  the  community  estate  as  a  judgment  against  him  as 
surviving  partner.45 

XVI.  SEPARATE  MAINTENANCE.  — A.  Right  of  Action.  — 
In  many  jurisdictions,  by  statute  or  otherwise,  the  wife  may  maintain 
a  bill  or  other  proceedings  for  separate  maintenance,  or  alimony,  with- 
out praying  for  divorce  ;46  but  in  some  states  this  relief  has  been  given 


38.  Eylie  v.  Stammire  (Tex.  Civ. 
App.),  77  S.  W.  626. 

39.  Osborne  v.  Eobinson  (Tex.  Civ. 
App.),  35  S.  W.  327. 

40.  Pucket  V.  Johnson,  45  Tex.  550, 

41.  Churchill  v.  Stephenson,  14 
Wash.  620,  45  Pac  28. 

No  claim  adverse  to  the  creditors  of 
the  community  having  been  set  up,  they 
are  not  necessary  parties.  Milam  v. 
Hill,  29  Tex.  Civ.  App.  573.  69  S.  W. 
447. 

42.  Moody  V.  Smoot,  78  Tex.  119,  14 
S.  W.  285. 

«•    Moody  v.  Smoot,  78  Tex.  119,  14 
,  S.  W.  285. 

44.  Veazy  v.  Trahan,  26  La.  Ann. 
606.  ' 

45.  _  Jones  v.  Jones,  15  Tex.  143. 

A  judgment  against  an  administra- 
tor representing  the  creditors  only  is 
not  binding  on  the  heirs  of  the  com- 
munity. Veazy  v.  Trahan,  26  La-  Ann. 
606.  ' 

46.  Ala.--Jones  v.  Jones,  174  Ala. 
«1,  57  So.  376;  Clisby  v.  Clisby,  160 
Ala.  572,  49  So.  445,  135  Am.  St.  Eep. 
HO;  Brady  v.  Brady,  144  Ala.  414,  39 


So.  237;  Pearce  v.  Pearce,  132  Ala. 
221,  31  So.  85,  90  Am.  St.  Eep.  901; 
Murray  v.  Murray,  84  Ala.  363,  4  So. 
239.  Ark.— Wood  v.  Wood,  54  Ark.  172, 
15  S.  W.  459.  Cal.— Hiner  v.  Hiner, 
153  Cal.  254,  94  Pac.  1044;  Benton  v. 
Benton,  122  Cal.  395,  55  Pac.  152; 
G-alland  v.  Galland,  38  Cal.  265.  Colo. 
Fahey  v.  Fahey,  43  Colo.  354,  96  Pac. 
251,  127  Am.  St.  Eep.  118,  18  L.  E.  A. 
(N.  S.)  1147n;  Austin  v.  Austin,  42 
Colo.  130,  94  Pac.  309;  In  -re  Popejoy, 
26  Colo.  32,  55  Pac.  1083,  77  Am.  St, 
Eep.  222n;  Hanscom  v.  Hanscom,  6 
Colo.  App. '  97,  39  Pac.  885.  Conn. 
Cunningham  v.  Cunningham,  72  Conn. 
157,  44  Atl.  41.  D.  C— Shaw  v.  Shaw, 
2  App.  Oas.  204;  Tolman  v.  Tolman,  1 
App.  •Caa.  299.  Fla.— Gen.  St.,  1906 
§1933.  Ga.— Code,  1895,  §2457;  Carnes 
v.  Carnes,  138  Ga.  1,  74  S.  E.  785; 
Gray  Bros.  v.  Gray,  65  Ga.  193.  111. 
Eev.  St.,  1909,  ch.  68,  §22;  Boss  v. 
Boss,  69  111.  569;  Eeif Schneider  v.  Eeif- 
schneider,  144  111.  App.  119,  affirmed 
in  241  111.  92,  89  N".  E,.  255;  Harris  v. 
Harris,  109  111.  App.  148;  Taylor  v. 
Taylor,  84  HI.  App.  582;   Williams  v. 
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"Williams,  77  111.  App.  229.  Ind.— Burns' 
Ann.  St.,  §7869.  la. — Russell  v.  Rus- 
sell, 150  Iowa  137,  129  N.  W.  835; 
Platner  v.  Platner,  66  Iowa  378,  23  N. 
"W.  764;  Farber  v.  Farber,  64  Iowa  362, 
20  N.  W.  472;  Finn  v.  Finn,  62  Iowa 
482,  17  N.  W.  739;  Graves  v.  Graves, 
36  Iowa  310,  14  Am.  Rep.  525.  Kan. 
Gen.  St.,  1909,  §6273;  Osman  v.  Os- 
man,  86  Kan.  519,  121  Pac.  327.  Ky. 
Priokett  v.  Priekett,  146  Ky.  38,  141 
S.  W.  367;  Belcher  v.  Belcher,  145 
Ky.  308,  140  S.  W.  309;  Winburn  v. 
"Winburn,  136  Ky.  367,  124,8.  W.  364; 
Williams  v.  Williams,  136  Ky.  71,  123 
S.  W.  337;  Clubb  v.  Clubb,  23  Ky.  L. 
Rep.  650,  63  S.  W.  587.  Me.— Rev.  St., 
1903,  ch.  63,  §5.  Md.— Outlaw  v.  Out- 
law, 118  Md.  498,  84  Atl.  383;  Mc- 
Caddin  v.  MeCaddin,  116  Md.  567,  82 
Atl.  554;  Taylor  v.  Taylor,  108  Md. 
129,  69  Atl.  632;  Helms  v.  Franciscus, 
2  Bland  545.  Mass. — Rev.  Laws,  1902, 
ch.  153,  §33;  Smith  v.  Smith,  154  Mass. 
262,  28  N.  E.  263.  Mich. — Comp.  Laws, 
1897,  §8686;  Judson  v.  Judson,  171 
Mich.  185,  137  N.  W.  103.  Minn. 
Stephen  v.  Stephen,  102  Minn.  301,  113 
N.  W.  913;  Baier  v.  Baier,  91  Minn. 
165,  97  N.  W.  671.  Mo.— Rev.  St., 
1909,  §8295;  Kindorf  v.  Kindorf,  178 
Mo.  App.  292,  161  S.  W.  318;  Coulter 
v.  Coulter,  175  Mo.  App.  1,  161  S.  W. 
281.  See  also  Dorrance  v.  Dorrance, 
257  Mo.  317,  165  S.  W.  783.  Miss. 
Verner  v.  Verner,  62  Miss.  260;  Garland 
V.  Garland,  50  Miss.  694.  Mont. — Edger- 
ton  v.  Edgerton,  12  Mont.  122,  29  Pac. 
966,  33  Am.  St.  Rep.  557,  16  Lu  R.  A.  94. 
Neb.— Brewer  v.  Brewer,  79  Neb.  726, 
113  N.  W.  161,  13  L.  R.  A.  (N.  S.)  222; 
Rhoades  v.  Rhoades,  78  Neb.  495,  111 
N„  W.  122,  126  Am.  St.  Rep.  611; 
Cochran  v.  'Cochran,  42  Neb.  612,  60 
N.  W.  942;  Earle  v.  Earle,  27  Neb. 
277,  43  N.  W.  118,  20  Am.  St.  Rep. 
667.  N.  Y.— Code  Civ.  Proc,  §1762, 
1766.     N.   O.— Ellett  v.  Ellett,   157  N. 

C.  161,  72  S.  E.  861,  39  L.  R.  A.  (N.  S.) 
1135n.    N.  D.— Hagert  v.  Hagert,  22  N. 

D.  290,  133  N.  W.  1035.  Ore.— Lord's 
Laws,  §7040.  S.  C— Christopher  v. 
Christopher,  18  S.  C.  600.  S.  D.— Bueter 
v.  Bueter,  1  8.  D.  94,  45  N.  W.  208,  8 
L.  R.  A.  562.  Term.— Cureton  v.  Cure- 
ton,  117  Tenn.  103,  96  S.  W.  608. 
Utah.— Comp.  Laws,  1907,  §1216.  Vt. 
Pub.  Sts.,  1906,  §3108.  Va.— Almond 
v.  Almond,  4  Rand.  662,  15  Am.  Dee. 
781.  Wash.— Herrett  v.  Herrett,  60 
Wash.    607,    111    Pac.    867;    Kimble   v. 
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Kimble,  17  Wash.  75,  49  Pac.  216". 
W,  Va.— Lang  v.  Lang,  70  W.  "Va.  205, 
73  S.  E.  716,  38  L.  R.  A.  (N,  S.)  950. 

In  Lang  v.  Lang,  70  W.  Va.  205,  73 
S.  E.  716,  38  L.  R.  A.  (N.  S.)  950,  the 
court  in  its  opinion  by  Robinson,  J., 
remarked:  "We  hold  that  equity  has 
jurisdiction  to  decree  alimony  or  main- 
tenance to  a  wife,  independently  of 
our  divorce  statutes.  Out  of  the  great 
contrariety  of  opinion  on  the  point,  we 
choose  that  which  seems  best  to  ac- 
cord with  •  reason  and  justice.  Indeed 
we  adopt  the  view  which  is  now  recog- 
nized by  the  current  of  authority  in  the 
United  States,  whatever  may  be  said 
in  some  of  the  older  encyclopedias  and 
text-books.  An  extended  critical  ex- 
amination of  the  subject  convinces  us 
that  the  courts  of  this  •  country  have 
so  rapidly  accepted  the  view  which 
we  now  approve  that  the  weight  of 
authority  is  in  its  favor,  though  only 
a  few  years  ago  the  writers  gener- 
ally announced  that  the  weight  was 
the  other  way.  .  .  .  That  equity  has 
such  jurisdiction  because  of  the  want 
of  an  adequate  l-emedy  at  law,  we  are 
satisfied.  That  the  recognition  of  such 
jurisdiction  has  met  with  the  approval 
of  most  eminent  minds,  there  can  be 
no  doubt.  That  the  reasons  for  such 
recognition  are  sound,  is  made  clear  by 
a  reading  of  the  authorities.  2  Nelson 
on  Divorce  and  Separation,  §§  1000- 
1003;  2  Story  Equity"  Jurisprudence; 
§  1423a.  Some  of  the  older  eases  are: 
Glover  v.  Glover,  16  Ala.  440;  Galland 
v.  Galland,  38  Cal.  265;  Butler  V. 
Butler,  4  Litt.  (Ky.)  202;  Gar- 
land v.  Garland,  50  Miss.  694; 
Earle  v.  Earle,  27  Neb.,  277,  43  N.  W. 
118,  20  Am.  St.  Rep.  667.  The  doctrine 
finds  favor  in  new  jurisdictions,  by  in- 
teresting opinions  in  the  following: 
Bueter  v.  Bueter,  1  S.  D.  94,  45  N.  W. 
208,  8  L.  R.  A.  562;  Baiier  v.  Bauer,  2 
N.  D.  108,  49  N.  W.  418;  Kimble  V. 
Kimble,  17  Wash.  75,  49  Pac.  216; 
Edgerton  v.  Edgerton,  12  Mont.  122, 
29  Pac.  966,  16  L.  R.  A.  94,  33  Am. 
St.  Rep.  557;  Dole  v.  Gear,  14  Hawaii 
554  " 

Not  Affected  by.  Criminal  Remedy. 
The  Colorado  act  of  1893,  providing 
that  anv  person  living  in  this  state  who 
shall  willfully  neglect  to  provide  sup- 
port for  his  wife  may  be  adjudged 
guilty  of  a  misdemeanor,  does  not  af- 
fect the  general  powers  of  a  court  ot 
equity  to  entertain  suits  to  compel  a 
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only  in  connection  with  or  subsequent  to  a  decree  of  separation.47  The 
action,  if  maintainable,  must  be  brought  during  the  life  of  the  hus- 
band,48 and  while  there  is  a  valid  marriage  subsisting  between  them.49 

Effect  of  Divorce  Proceedings. —  The  pendency  of  divorce  proceedings 
between  the  parties  in  one  state  does  not  prevent  the  enforcement  of 
alimony,  rights  in  another  state,50  but  the  rule  is  held  to  be  otherwise 
where  both  proceedings  are  in*  the  same  jurisdiction.51  A  judgment 
denying  a  prayer  for  divorce  is  not  res  judicata  as  to  the  right  to  main- 
tain a  subsequent  action  for  separate  maintenance.52  However,  a  sub- 
sequent divorce  making  no  provision  for  maintenance  extinguishes  the 
right  to  an  allowance  made  in  a  previous  suit  for  separate  mainte-' 
nance.53 

Eight  of  Action  in  Husband.  —  A  similar  action  may  be  brought  in 
some  states  by  the  husband.64 


husband  to  pay  alimony  consistent 
■with  Ms  condition  in  life,  and  reason- 
able for  the  maintenance  of  his  wife 
or  his  family  or  both.  Dye  v.  Dye,  9 
Colo.  App.  320,  48  Pac,  313. 

Not  Affected  by  Separation  Agree- 
ment.— The  wife  has  this  right  of  ac- 
tion although  she  may  have  expressly 
agreed  in  a  separation  agreement  not 
to  bring  a  suit  for  maintenance.  Pat- 
terson v.  Patterson,  111  111.  App.  342. 
See  Shurman  v.  Shurman,  148  N.  Y. 
Supp.  947.  But  see  In  re  Yoell's  Es- 
tate, 164  Cal.  540,  129  Pac.  999. 

Offer  of  Reconciliation. — A  bona 
fide  offer  by  the  husband  to  furnish  the 
wife  a  proper  home  and  to  live  with 
her  as  husband  may  defeat  the  action 
even  after  suit  brought.  McMullin  v. 
McMullin,  123  Cal.  653,  56  Pac.  554. 

Wife  may  sue  alone  without  next 
friend.  Wood  v.  Wood,  56  Pla.  882, 
889,  47  So.  560. 

47.  La.— See  Carroll  v.  Carroll,  42 
La.  Ann.  1071,  8  So.  400.  N.  Y.— John- 
Bon  v.  Johnson,  206  N.  Y.  561,  100  N. 
B.  408;  Eamsden  v.  Eamsden,  91  N.  Y. 
281.  See  Code  Civ.  Proc,  §1766.  Tex. 
Trevino  v.  Trevino,  63  Tex.  650;  Irwin 
«.  Irwin  (Tex.  Civ'.  App.),  110  S.  W. 
1011.  **" 

48.  Ark. — Johnson  v.  Bates,  82  Ark. 
284,  101  S.  W.  412.  Ky.— Gaines  v. 
Gaines,  9  B.  Mon.  295;  Glenn  v.  Glenn, 
1  Mon.  285.  S.  C.— Briggs  v.  Briggs, 
24  S.  .C.  377. 

49.  Ill— Pyott  v.  Pyott,  90  111.  App. 
210.  la.— Wilde  v.  Wilde,  36  Iowa  319. 
«.— Curtis  v.  Curtis,  200  Pa.  255,  49 
Atl.  769. 

But  a  void  decree   of  divorce   does 


not  affect  the  right  to  maintain  such 
a  suit.  Shrader  V.  Shrader,  36  Pla.  502, 
18   So.   672. 

50.  Wood  «.  Wood,  56  Pla.  882,  47 
So.  560. 

51.  Dunnock  v.  Dunnock,  3  Md.  Ch. 
140. 

52.  Smith  v.  Smith,  35  Ind.  App. 
610,  74  N.  E.  1008. 

53.  Effect  of  Subsequent  Divorce  on 
Previous  Allowance. — Under  the  Cali- 
fornia practice  "when  the  wife  has  a 
cause  for  divorce,  she  may,  without  ap- 
plying for  divorce,  have  an  action  for 
'support  and  maintenance'  (Civ.  Code, 
§137) ;  but  this  right  also  rests  on  the 
fact  that  the  relation  of  husband  and 
wife  exists,  and  a  decree  awarding 
such  maintenance  contemplates  the  ex- 
istence of  the  marital  relation  not 
only  when  the  decree  is  made  but  dur- 
ing its  life.  If  the  wife  or  husband 
should  thereafter  bring  an  action  for 
divorce,  the  decree  in  that  action 
would  be  conclusive  of  the  rights  of 
the  parties,  and  'if  it  contained  no 
provision  for  support  it  would  neces- 
sarily terminate  the  allowance  there- 
tofore made  in  the  action.'  "  Simp1- 
son  V.  Simpson   (Cal.),  131  Pac.  99. 

54.  Livingston  v.  Superior  Court, 
117  Cal.  633,  49  Pac.  836,  38  L.  E.  A. 
175.  But  see  Somers  v.  Somers,  39  Kan. 
132,  17  Pac.  841. 

Action  To  Compel  Wife  To  Support 
Infirm  Husband. — A  separate  and 
equitable  action  at  the  suit  of  the 
husband  against  the  wife  will  lie  to 
compel  the  wife  to  support  and  main- 
tain the  husband  when  amply  able  to 
do  so,  and  when  she  has  not  been  de- 
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B.  Jurisdiction  and  Venue.  —  A  court  of  equity  is  the  proper 
forum  for  the  enforcement  of  the  right  to  separate  maintenance,65 
though  where  other  courts  have  been  given  the  jurisdiction  over  equit- 
able matters  the  suit  should  be  brought  there.56 

Residence.  —  The  majority  of  cases  seem  to  hold  that  a  wife  need  not 
reside  in  the  state  any  specified  time  in  order  to  sue  for  separate  main- 
tenance ;  the  statute  requiring  a  certain  residence  in  order  to  sue  for  a 
divorce  not  applying,57  but  one  or  both  should  be  domiciled  within  the 
state.58  Generally  the  proceedings  should  be  instituted  in  the  county 
where  the  husband  resides.59    The  wife  may  bring  the  action  against  a 


serted  or  abandoned  by  the  husband, 
when  he  because  of  age  and  infirmity, 
is  unable  to  gain  his  own  livlihood. 
Hagert  v.  Hagert,  22  N.  D.  290,  133  N. 
W.  1035. 

55.  Fla.— Wood  v.  Wood,  56  Fla. 
882,  47  So.  560.  .la. — Graves  v.  Graves, 
36  Iowa  310,  14  Am.  Eep.  525.  Ky. 
Butler  v.  Butler,  4  Litt.  201.  W.  Va. 
Lang  v.  Lang,  70  W.  Va.  205,  73  S.  B. 
716,  38  L.  E.  A.   (N.  S.)   950. 

56.  In  Colorado  in  the  district  court. 
In  re  Popejoy,  26  Colo.  32,  55  Pac. 
1083,  77  Am.  St.  Eep.  222n. 

Georgia.— In  McGee  v.  McGee,  10 
Ga.  477,  decided  in  1851,  it  was  held 
that  the  power  to  grant  temporary  ali- 
mony, is  incidental  to  the  jurisdiction 
of  the  superior  courts  of  this  state  over 
divorces.  Such  a  power  does  not  be- 
long in  this  state  to  a  court  of  chan- 
cery. 

In  Missouri  the  petition  may  be  filed 
and  the  case  heard  and  determined  in 
the  circuit  court,  and  the  like  process 
and  proceedings  shall  be  had  as  in 
other  civil  suits.     Eev.  St.,  1909,  §8301. 

In  North  Dakota  an  action  for  main- 
tenance was  cognizable  in  equity  at 
statehood,  under  the  then  prevalent 
equitable  usage,  continued  under  §103 
of  the  state  constitution  as  formerly 
vested,  and  thereunder  the  district 
courts  of  this  state  have  jurisdiction  of 
separate  maintenance  actions  in  the  ab- 
sence of  a  statute  divesting  them 
thereof.  Hagert  v.  Hagert,  22  N.  D. 
290,   133  N.  W.   1035. 

In  Oregon  by  the  circuit  court  of  the 
county.     Lord's  Laws,   §7041. 

In  Vermont  in  the  county  court. 
Pub.  St.,  1906,  §3108. 

57.  Ark. — Wood  v.  Wood,  54  Ark. 
172,  15  S.  W.  459.  Cal.— Hiner  v.  Hiner, 
153  Cal.  254,  94  Pae.  1044.  Fla,— Wood 
v.  Wood,  56  Fla.  882,  47  So.  560;  Miller 
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v.  Miller,  33  Fla.  453,  15  So.  222,  24 
L.  E.  A.  137.  Kan. — Litowich  v.  Lito- 
wich,  19  Kan.  451.  Neb. — Hoon  v. 
Hoon,  82  Neb.  688,  118  N.  W.  563; 
Ehoades  v.  Ehoades,  78  Neb.  495,  111 
N.  W.  122,  126  Am.  St.  Eep.  611.  S.  D. 
Wells  v.  Wells,  27  S.  D.  257,  130  N.  W. 
780.  Tenn. — Cureton  v.  Cureton,  117 
Tenn.  103,  96  S.  W.  608.  Wash.— State 
v.  Superior  Court,  55  Wash.  347,  104 
Pac.  771,  25  L.  E.  A.   (N.  S.)  387. 

58.  Babbitt  v.  Babbitt,  69  111.  277; 
Keerl  v.  Keerl,  34  Md.  21. 

In  Carter  v.  Morris  Bldg.  &  Land 
Imp.  Assn.,  108  La.  143,  32  So.  473, 
it  is  held  that  the  courts  are  without 
jurisdiction  to  grant  to  persons  nojj 
residing  within  the  limits  of  the  state 
a  decree  of  separation  of  property. 
•  Where  a  wife  sues  under  section  20 
of  the  New  Jersey  act  of  April  3d, 
1902,  (P.  L.  1902  p.  508),  and  neither 
of  the  parties  was  a  resident  of  this 
state  when  the  bill  was  filed,  and  the 
matrimonial  domicile  was  not  in  the 
state  at  the  time  of  the  neglect  com- 
plained of,  the  court  has  not  jurisdic- 
tion of  the  suit.  Dithmar  v.  Dithmar, 
68  N.  J.  Bq.  533,  59  Atl.  644. 

Wife  Need  Not  Be  Resident  of  Hus- 
band.-^Shrader  v.  Shrader,  36  Fla. 
502,  18  So.  672. 

59.  Wyrick  v.  Wyrick,  162  Mo.  App. 
723,  145  S.  W.  144. 

In  Illinois  it  has  been  held  that 
where  a  husband  deserts  his  wife  while 
they  are'  residents  of  Illinois,  and  takes 
up  his  residence  in  another  state,  the 
wife  may,  if  she  continues  to  reside  in 
the  state,  maintain  a  bill  for  separate 
maintenance  in  any  county  of  the 
state.  MacKenzie  v.  MacKenzie,  238 
111.  616,  87  N.  E.  848;  Hunt  v.  Hunt, 
150  111.  App.  105. 

In  Massachusetts  and  Vermont  the 
petition  may  be  brought  in  the  county  ,<h 
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non-resident  husband  and  recover  out  of  any  of  his  property  within  the 
state.60  That  the  court  has  no  jurisdiction  over  the  cause  of  action  for 
a  divorce  alleged  in  the  complaint,  because  plaintiff  was  not  a  resident, 
would  not  affect  its  jurisdiction  of  a  cross-complaint  praying  a  separ- 
ate maintenance.61 

■  C.  Nature  of  Procedure  Generally.  —  A  suit  by  a  wife  for  sep- 
arate maintenance  is  in  the  nature  of  an  equitable  action.62  In  some 
states  the  practice  follows  as  far  as  practicable  the  practice  in  alimony 
proceedings  pending  suit  for  divoree.6s  In  others  the  legislation  on  the 
subject  of  divorce  and  separate  maintenance  is  complete  in  itself  and 
prescribes  the  mode  of  procedure,  neither  subject  having  any  reference 
to  or  bearing  on  the  other.64 

D.  Process  and  Service  op  Process.  —  In  actions  for  separate 
maintenance  process  issues  and  service  is  made  as  in  ordinary  civil  ac- 
tions.65 


in  which  either  of  the  parties  lives, 
except  that  if  the  petitioner  has  left 
the  county  in  which  the  parties  have 
lived  together  and  the  respondent  still 
lives  therein,  the  petition,  shall  be 
brought  in  that  county.  Mass.  Eev. 
Laws,  1902,  ch.  153,  §34;  Vt.  Pub.  St., 
1906,   §3108. 

In  "West  Virginia,  the  venue  of  a 
suit  for  maintenance  without  divorce 
is  not  governed  by  the  divorce  stat- 
utes but  by  the  laws  relating  to  place 
of  suit  for  the  vindication  of  ordinary 
legal  or  equitable  rights.  Lang  v.  Lang, 
70  W.  Va.  205,  73  S.  E,  716,  38  L.  B. 
A.  (ST.  S.)    950n. 

60.  Ala. — Harrison  v.  Harrison,  20 
Ala.  629,  56  Am.  Dec.  227.  Ga.— Camp- 
bell   v.    Campbell,     67     Ga.    423.      HI. 

"  Eeif Schneider  Vt  Beif  Schneider,  144  111. 
App!  119,  affirmed  in  241  111.  92,  89  N. 
E.  255;  MacKenzie  v.  MacKenzie,  141 
Hi.  App.  126.  Mass. — Blackinton  v. 
Blackinton,  141  Mass.  432,  5  N.  E.  830, 
55  Am.  .Kep.  484. 

But  in  case  the  husband  abandons  the 
wife  without  fault  on  her  part,  and  re- 
moves to  another  county  in  the  state, 
then  and  in  that  ease  such  suit  may  be 
brought  by  the  wife  either  in  the 
county  where  they  resided  at  the  time 
of  sueh  abandonment  or  in  the  county 
where  the  husband  resides  at  the  time 
of  the  commencement  of  such  suit.  111. 
Bev.  St.,  1909,  ch.  68,  §23;  Utah  Comp. 
Laws,  1907,  §1217.    . 

61.  Wells  v.  Wells.  27  S.  D.  257,  130 
N.  W.  780. 

62.  Cal.— Galland  v.  Gallandy  38 
Cal.  265.    Mo.— Wyrick  v.  Wyrick,  162 


Mo.  App.  723,  145  S.  "W.  144.  S.  C. 
Smith  v.  Smith,  50  S.  C.  54,  27  S.  E. 
545. 

63.  N.  R— Hagert  v.  Hagert,  22  1ST. 
D.  290,  133  N.  W.  1035.  Ore.— Lord's 
Ore.  Laws,  §7040.  Utah. — Comp.  Laws, 
1907,    §1217. 

64.  Sharpe  v.  Sharpe,  134  Mo.  App. 
278,  114  S.  W.  584. 

These  statutes  are  not  intended  as 
a  substitute  for  a  proceeding  in  divorce 
nor  is  it  the  policy  of  the  law  to  en- 
courage the  living  apart  of  husband 
and  wife  while  the  marital  relation  ex- 
ists in  force.  Ala. — Clisby  v.  Clisby, 
160  Ala.  572,  49  So.  445,  135  Am.  St 
Eep.  110.  Mich. — Eandall  v.  Eandall, 
37  Mich.  563.  Pa. — 'Cunningham  v. 
Cunningham,  48  Pa.  Super.  442. 

65.  See  Colo. — Hanscom  v.  Hanscom, 
6  Colo.  App.  97,  39  Pac.  885.  Ind. 
Burns  Ann.  St.  §7870.  Neb.— Ehoades 
v.  Ehoades,  78  Neb.  495,  111  N.  W.  122, 
126  Am.  St.  Eep.  611. 

See  generally  the  titles  "Process;" 
"Service  of  Process." 

By  Publication. — Mass. — Osgood  v. 
Osgood,  153  Mass.  38,  26  N.  E.  413; 
Blackinton  v.  Blackinton,  141  Mass. 
432,  5  N.  E.  830,  55  Am.  Eep.  484.  Neb. 
Ehoades  v.  Ehoades,  78  Neb.  495,  111 
N.  W.  122,  126  Am.  St.  Eep.  611.  Ohio. 
Benner  v.  Benner,  63  Ohio  St.  220,  58 
N.  E.  569. 

Under  the  Georgia  Code,  providing 
for  a  proceeding  for  alimony  in  cases 
where  the  husband  and  wife  are  living 
separate  and  apart  and  there  is  no 
suit  for  divorce  pending,  the  court  may 
grant    alimony    in    term    or    vacation 
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E.  Pleadings.  —  The  bin  or  complaint  should,  in  its  averments,  be* 
in  substantial  conformity  with  the  provisions  of  the  statute,  if  any, 
governing  such  cases.06  It  should  set  forth  the  grounds  of  her  action 
and  specify  particularly  the  nature  and  circumstances  of  the  defend- 
ant's misconduct,  and  state  the  time  and  place  of  each  act  complained 
of,  with  reasonable  certainty,67  and  should  allege  that  the  plaintiff  is 


"upon  three  days  notice  to  the  hus- 
band," but  no  method  of  giving  this 
notice  is  prescribed.  It  is  held  that 
such  proceeding  is'  a  summary  remedy, 
and  the  defendant  himself  must  be  per- 
sonally served  with'  the  required  notice; 
that  service  by  leaving  a  copy  of  the 
notice  at  the  defendant's  most  notor- 
ious place  of  abode  is  not  sufficient. 
Baldwin  v.  Baldwin,  116  Ga.  471,  42 
S.  E.  727. 

Leaving  copy  at  husband's  usual 
place  of  abode  insufficient  when  hus- 
band has  left  the  state.  Hervey  v. 
Hervey,  56  N.  J.  Eq.  424,  39  Atl.  762. 

66.  Arnold  v.  Arnold,  140  Ind.  199, 
39  N.  E.  862. 

A  complaint  asking  for  separate 
maintenance  is  sufficient  if  it  is  in  sub- 
stantial accord  with  the  provisions  of 
the  statute  though  it  does  not  strictly 
follow  its  phraseology  (MacKenzie  v. 
MacKenzie,  141  111.  App.  126,  affirmed 
in  238  111.  616,  87  N.  E.  848),  but  the 
complaint  must  not  wholly  omit  any 
fact  required  by  the  statute.  Summers 
v.  Summers  (Ind.),  98  NVE.   365,  900. 

In  an  action  by  a  wife  against  her 
husband  for  support  of  herself  and  in- 
fant child  in  her  charge,  an  allegation 
in  the  complaint  that  the  defendant 
"had  abandoned  this  plaintiff,"  is 
sufficient,  being  equivalent  to  "de- 
serted," as  used  in  the  statute.  Carr 
V.  Carr,  6  Ind.  App.  377,  33  N.  E.  805. 

The  strictness  of  the  common  law 
in  matters  of  pleading  is  necessary  in 
proceedings  of  this  nature.  Ingram  v. 
Ingram,  75  Vt.  392,  56  Atl.  5. 

It  should  describe,  as  specifically  as 
possible,  the  property  of  the  defendant 
husband,  real  or  personal,  in  the  state, 
and  allege  the  probable  value  thereof. 
Burns  Ann1.   St.,    §7870. 

It  should  state  the  circumstances 
and  mode  of  life  of  the  husband  and 
wife,  and  the  sum  necessary  for  the 
support  of  the  wife  and  children,  if 
there  be  any,  and  that  the  wife  will 
likely  become  a  public  charge.  Burns 
Ann.  St.  (Ind.),  §7870;  Arnold  v.  Ar- 
nold, 140  Ind..  199,  39  N.  E.  862. 
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67.  It  is  not  sufficient  to  allege  in 
the  complaint  "that  the  defendant 
has  renounced  the  marriage  cove- 
nant." Such  an  allegation  is  too  gen- 
eral. The  act  or  acts  claimed  to  have 
amounted  to  such  renunciation  should 
be  alleged.  Carr  v.  Carr,  6  Ind.  App. 
377,  33  N.  E.  805. 

In  an  action  for  maintenance  brought 
by  a  wife  on  the  ground  that  she  was 
compelled  to  live  separate  and  apart 
from  her  husband,  the  complaint  states 
a  cause  of  action  when  it  alleges  that 
plaintiff  has  at  all  times  since  marriage 
conducted  herself  as  a  true  and  af- 
fectionate wife,  and  has  at  all  times 
done  all  in  her  power  to  contribute  to 
the  domestic  happiness  of  her  husband 
and  child,  but  that  her  husband  refuses 
to  receive  or  treat  her  as  his  wife  and 
has  ever  since  a  specified  date  con- 
tributed nothing  whatever  to  her  sup- 
port. Branscheid  v.  Branscheid,  27 
Wash.  368,  67  Pac.  812. 

An  allegation  as  to  abandonment  of 
the  wife  by  the  husband  is  sufficient, 
when  it  states  that  the  defendant  sev- 
eral months  prior  to  the  commence- 
ment of  the  action,  without  cause  or 
provocation,  left  the  plaintiff,  and  has 
ever  since  and  still  does  refuse  to  live 
and  cohabit  with  her'  and  maintains 
that  he  will  never  live  with  or  support 
her.  Schonborn  v.  Schonborn,  27  Wash. 
421,  67  Pac.  987. 

Desertion, — Objection  that  complaint 
does  not  charge  desertion  with  suffi- 
cient clearness  must  be  taken  by  de- 
murrer. Walter  v.  Walter,  117  Ind,. 
247,   20   N.   E.   148. 

A  complaint  alleging  that  the  plain- 
tiff was  by  cruel  and  inhumane  treat- 
ment of  her  husband  forced  to  leave 
his  home',  that  the  husband  had  con- 
tinuously insisted  that  she  return  to 
her  father's  house,  had  frequently  told 
her  that  he  did  not  care  for  and  would 
not  live  with  her,  that  he  was  keeping 
company  with  other  women  is  not  sub- 
ject to  the  objection  that  it  does  not 
show  an  actual  desertion  as  required 
by  a  statute  which  authorizes  suits  for 
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without  fault.'8    A  complaint  seeking  separate  maintenance  will  not  be 
bad  merely  because  it  sets  forth  facts  which  would  constitute  grounds 
for  divorce.09 
The  necessary  residence  of  one  of  the  parties  should  be  alleged.70 
The  relief  demanded  should  be  in  accord  with  that  authorized  by  law.71 
Multifariousness  in  the  bill  will  justify  the  court  in  dismissing  that 
portion  containing  the  objectionable  matter.72 

Plea  or  Answer.  —  A  general  denial  is  sufficient,73  unless  the  defend- 
ant relies  upon  some  defense  which  should  be  specially  pleaded.74  The 
defendant  may  not  only  plead  his  insanity  at  the  time  of  the  marriage 
as  a  defense  but  he  may  by  a  cross  bill  undertake  to  have  the  marriage 
annuled.75 

F.  Judgment  or  Decree.  —  1.  Generally.  —  The  usual  rules  gov- 
erning judgments  and  decrees  in  general  are  applicable  in  actions  for 
separate  maintenance.76  The  court  is  generally  authorized  to  make  such 
orders  and  decrees  in  these  actions  as  to  it  may  seem  just  and  equitable 
in  view  of  the  circumstances  of  all  the  parties  involved  therein.77  The 
determination  of  the  amount  to  be  awarded  as  separate  maintenance  is 
largely  within  its  discretion.78     This  allowance  should  be  reasonable 


support  on  the  ground  that  the  wife 
has  heen  deserted.  Summers  v.  Sum- 
mers (Ind.),  98  N.  E.  365,  900. 

A  hill  of  particulars  as  to  specific 
acts  of  cruel  and  inhumane  treatment 
refused.  Earle  v.  Earle,  79  App.  Div. 
631,  79  N.  Y.  Supp.  613. 

68.  Ky. — Simms  v.  Simms,  25  ,  Ky. 
1.  Eep.  303,  74  S.  W.  1074.  Ore.— Fow- 
ler v.  Fowler,  31  Ore.  65,  49  Pae.  589. 
Wash. — Branscheid  v.  Branscheid,  27 
Wash.  368,  67  Pac.  812. 

_  But  in  Harris  v.  Harris,  101  Ind.  498 
it  was  held  that  a  failure  to  include 
such  an  allegation  may  be  cured  by 
verdict. 

69.  'Cureton  v.  Cureton,  117  Tenn. 
103,  96  8.  W.  608. 

70.  Donnelly  v.  Donnelly,  39  Fla, 
229,  22  So.   648. 

71.  If^  the  relief  particularly  de- 
manded in  the  complaint  is  a  gross 
sum  by  way  of  an  allowance  or  ali- 
mony, and  not  an  order  for  periodical 
payments  according  to  the  plaintiff's 
weds,  as  contemplated  by  the  statute, 
tie  defect  is  purely  formal  and  can  be 
taken  advantage  of  only  by  demurrer. 
Cunningham  v.  Cunningham,  72  Conn. 
157,  44  Atl.  41.  *        ' 

72.  Wolkau  v.  Wolkau,  158  HI.  App. 

73.  Under  the  general  denial  to  a 
complaint  for  support,  the  husband 
may  disprove  the  charge  of  intoxica- 
tion, desertion   and   mistreatment,   and 


may  show  that  the  wife  was  at  fault 
in  the  separation.  Smith  v.  Smith,  35 
Ind.  App.  610,  74  N.  E.  1008. 

74.  The  failure  of  the  wife  to  com- 
ply with  the  terms  of  a  separation 
agreement  should  be  raised  by  plea  or 
answer  if  at  all.  Jones  v.  Jones,  174 
Ala.  461,  57  So.  376. 

75.  Pyott  v.  Pyott,  90  111.  App.  210. 

76.  See    generally   the    titles,    "De- 


crees;' 


'Judgments." 


Surplusage. — Additional  and  unnec- 
sary  words  in  the  decree  may  be  re- 
jected as  surplusage.  Rhodes  v.  Ehodes, 
36  App.  Cas.  (D.  C.)  261. 

Conclusiveness  of. — A  judgment  in 
such  an  action,  that  the  facts  alleged 
in  the  complaint  are  insufficient  to  en- 
title the  wife  to  the  relief  asked  for 
therein,  is  a  bar  to  her  right  to  main- 
tain a  subsequent  action  based  upon 
the  same  state  of  facts.  Hardy  v. 
Hardy,   97   Cal.   125,   31   Pac.  906. 

Bind  Only  Parties  to  the  Action. 
Thus,  no  decree  can  be  rendered  against 
the  guardian  of  a  spendthrift  husband 
in  an  action  to  which  the  husband 
alone  is  a  party.  Kavanaugh  v.  Kav- 
anaugh,  146  Mass.  40,  14  N.  E.  941. 

77.  See  the  following:  Ind. — Burn's 
St.,  1914,  §7877;  Smith  v.  Smith,  35  Ind. 
App.  610,  74  N.  E.  1008.  Ore.— Lord's 
Laws,  §7041.  Utah.— Comp.  Laws,  1907, 
§1216      Vt.— Pub.   Sts.,   1906,    §3108. 

78.  Cal.— Benton  v.  Benton,  122  Cal. 
395,     55    Pac.     152.      Colo.— Eahey    v. 
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and  just,79  taking  into  consideration  the  property  and  income  of  the 
parties,  their  ages,  health,  habits,  social  conditions  and  circumstances 
in  life  and  any  misconduct  of  the  husband.80  It  should  not  be  in  excess 
of  the  amount  asked  in  the  complaint,81  or  be  awarded  in  gross.62    The 


Pahey,  43  Colo.  354,  96  Pae.  251,  127 
Am.  St.  Eep.  118,  18  L.  B.  A.  (N.  8.) 
1147.  111. — Johnson  v.  Johnson,  125  111. 
510,  16  N.  E.  891. 

The  amount  must  be  determined  by 
the  court  and  not  by  agreement  of  the 
parties,  (Dailey  v.  Dailey,  9  Misc.  511, 
30  N.  Y.  Supp.  337),  although  the  court 
may  and  probably  should  consider  any 
agreement  which  the  parties  may  have 
made  in  this  respect.  See  Clisby  1) 
••Clisby,  160  Ala.  572,  49  So.  445,  135 
Am.  St.  Eep.  110;  Adams  v.  Adams,  80 
N.  J.  Eq.  175,  83  Atl.  190. 

79.  Pahey.«.  Pahey,  43  Colo.  354, 
96  Pac.  251,  127  Am.  St..  Eep.  118,  18 
L.  E.  A.   (N.  S.)   1147. 

80.  Ala.— Clisby  v.  Clisby,  160  Ala. 
572,  49  So. -445,  135  Am.  St.  Eep.  110. 
Ga.^Hawes  v.  Hawes,  66  Ga.  142.  111. 
Eev.  St.,  1909,  ch.  68,  §22;  Harding  v. 
Harding,  180  111.  481,  54  N.  E.  587; 
Johnson  v.  Johnson,  125  111.  510,  16  N. 
E.  891;  Cooper  v.  Cooper,  160  111.  App. 
449.  Mo. — Youngs  v.  Youngs,  78  Mo. 
App.  225.  , 

Conduct  Should  Be  Considered. — Sy- 
mington v.  Symington  (N.  J.),  36  Atl. 
21.       ' 

Property  and  Income  Should  be  Con- 
sidered.— Pahey  v.  Pahey,  43  Colo.  354, 
96  Pac.  251,  127  Am.  St.  Eep.  118,.  18 
L.  E.  A.   (N.  S.)   1147n. 

Award  Should  Not  Go  Beyond  the 
Husband's  Means. — Clisby  v.  Clisby, 
160  Ala.  572,  49  So.  445,  135  Am.  St. 
Eep.  110.  Where  the  husband's  prop- 
erty is  producing  no  income  the  court 
should  decree  n'o  more  than  for  neces- 
saries. Harding  v.  Harding,  180  111. 
481,  54  N.  E.  587. 

The  courts  do  not  favor  decrees  by 
which  the  man  is  charged  to  pay  large 
sums  to  support  his  wife,  when  she- 
does  not  live  with  him  and  does  not 
do  anything  for  him.  It  is  not  in- 
tended to  make  such  arrangement  at- 
tractive. They  allow  it  upon  terms 
which  will  free  the  public,  and  those 
upon  whom  as  a  matter  of  charity  it 
might  be  cast,  from  the  necessity  of 
maintaining  her,  and  will  keep  her  in 
such    reasonable    comfort  as   the   hus- 
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band  can  certainly  afford.  Plower  v. 
PloweT   (N.  J.),  44  Atl.  951. 

An  ante-nuptial  contract  in  which 
each  party  renounces  all  right  to  the 
property  of  the  other,  which  would 
accrue  by  operation  of  law,  upon  the 
marriage,  presents  no  bar  to  a  decree 
for  alimony  on  a  proper  ease  being 
made  out.  The  husband  is  not  thereby 
absolved  from  his  legal  obligation  to 
maintain  Mb  wife.  In  such  case  the 
allowance  for  alimony  should  be  only 
so  much  in  addition  to  the  wife's  own 
resources, '  as  will  maintain  her  in  de- 
cency and  comfort  during  the  separa- 
tion. Logan  v.  Logan,  2  B.  Mon.  (Ky.) 
142. 

The  court  may  take  into  considera- 
tion the  prospective  inheritance  of  the 
defendant  as  fixed  by  a  will  of  a  de- 
ceased relative.  Eeifschneider  v.  Eeif- 
schneider,  144  111.  App.  119,  affirmed 
in  241  111.  92,  89  N.  E.  255. 

81.  Benton  v.  Benton,  122  Cal.  395, 
55  Pac.  152. 

82.  Cal.— Kusel  v.  Kusel,  147  Cal. 
57,  81  Pac.  295.  Ill— Eaab  v.  Raah, 
150  111.  App.  554;  Hunter  «.' Hunter,  121 
111.  App.  380.  Neb.— Hoon  v.  Hoon,  82 
Neb.  688,  118  N.  "W.  563;  Chapman  v. 
Chapman,  74  Neb.  388,  104  N.  W.  880. 

See  also  Eay  v.  Bay,  4  Ky.  L.  Eep. 
902,  holding  decree  should  require 
amount  allowed  to  be  paid  out  of  in- 
come of  husband  in  prescribed  install- 
ments. 

Compare,  Smith  X>.  Smith,  35  Ind. 
App.  610,  74-  N.  E.  1008,  wherein  it 
was  contended  that  the  decision  of 
the  lower  court  was  contrary  to  law, 
for  the  reaspn  that  the  finding  of  the 
court  should  have  been  in  gross,  and 
not  a  weekly  allowance,  and  the  court 
said:  "If,  in  the  discretion  of  the 
court,  weekly  allowances,  instead  of  a 
sum  in  gross  'will'  be  for  the  best  in- 
terests of  such  wife  and  children,'  it 
is  certainly  within  the  power  of  the 
court  to  so  order." 

"While  in  cases  of  absolute  divorce 
alimony  is  occasionally  decreed  to  be 
paid  in  gross,  such  order  is  invariably 
made  upon  condition  that  it  is  to  be 
in  full  satisfaction  of  all  future  claims 
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amount  should  not  be  fixed  or  permanent,  but  rather  left  open  to  be  in- 
creased or  diminished  in  case  of  change  of  circumstances.83    It  should 


for  support.  Where  the  bonds  of  mat- 
rimony are  perpetually  severed  and  the 
parties  are  henceforth  as  utter  strang- 
ers, or  where  other  special  reason  ex- 
ists therefor,  it  may  be  desirable  and 
proper  that  such  order  be  made.  The 
practice,  however,  should  not  pertain 
in  suits  for  separate  maintenance.  The 
reasons  are  obvious.  Notwithstanding 
the  decree  of  separation,  the  marital 
relations  still  exist  and  will  continue, 
in  the  absence  of  a  subsequent  decree 
of  absolute  divorce,  until  the  death  of 
one  of  the  parties.  The  sole  effect  of 
the  decree  is  to  permit  the  wife  to  live 
apart  from  her  husband  without  for 
feiting  her  right  to  be  supported  by 
him.  The  duty  of  the  iusband  to  sup- 
port his  wife  continues  as  it  was  prior 
to  the  separation,  the  only  difference 
being  that  he  is  compelled  by  law  to 
pay  her  a  determined  fixed  amount  for 
that  purpose.  In  all  other  respects  the 
rights  and  duties  of  the  parties  re- 
main .unchanged.  If  a  wife,  after  re- 
ceiving a  gross  sum  for  her  future  sup- 
port, should  through  theft,  sickness  or 
other  misfortune,  lose,  or  be  compelled 
to  expend,  or  should  even  squander  the 
same,  the  result  would  often  be  to  im- 
pose the  burden  of  her  support  upon 
the  public.  If,  in  that  event  her  hus- 
band is  •  no  longer  liable  for  her  sup- 
port, the  consideration  of  public  pol- 
icy alone  would  render  such  a  decree 
as  that  in  question,  improper.  .  .  . 
Again,  if  at  any  time  subsequent  to  a 
decree  for  separate  maintenance  the 
wife  should  determine  to  return  to  and 
live  with  her  husband,  whieh  she'  would 
clearly  have  a  right  to  do  at  any  time, 
he  would  be  bound  in  law  to  support 
ler,  notwithstanding  he  may  have  al- 
ready paid  to  her  a  large  sum  in  gross, 
for  her  future  support.  We  are  satis- 
fied that  such  gross  allowance  is  mani- 
festly not  within  the  intendment  of  the 
statute  and  that  in  so  far  as  the  de- 
free  provides  therefor,  it  is  erroneous. ' ' 
Hunter  v.  Hunter,  121  111.  App.  380, 
386. 

Eule  under  statute   may   be   other- 

mse,  as  where    the    statute    expressly 

Provides  that  the  subsistence   shall  be 

Wured    to     the     wife     and     children 

from  the  estate  of  her  husband,"  in 


which  case  the  husband  should  be  re- 
quired to  secure  a  portion  of  his  estate 
for  the  benefit  of  his  wife  and  children, 
but  not  to  make  monthly  payments. 
Skittletharpe  v.  Skittletharpe,  130  1ST, 
O.   72,  40   S.  E.   851. 

Alternative  Judgment. — A  decree  di- 
recting an  annual  payment  to  the  wife 
for  separate  maintenance,  and  in  case 
of  any  default  in  such  payments,  that 
she  may  haye  the  option  of  receiving 
a  designated  sum,  less  the  aggregate 
sum  paid  ,to  her  previously  under  the 
decree,  was  held  not  objectionable  in 
Goldie  v.  Goldie,  123  Iowa  175,  98  N. 
W.  630,  99  N.  W.  707.  The  court  said: 
"The  objection  to  the  decree  is  that 
it  imposes  a  penalty  upon  the  plain- 
tiff (husband),  but  we  do  not  so  un- 
derstand it.  It  is  in  the  nature  of  an 
alternative  decree,  absolutely  deter- 
7nining  the.  rights  of  the  defendant  un- 
der separate  conditions  wholly  under 
the  control  of  the  plaintiff.  In  other 
words,  if  the  plaintiff  elects  to  obey 
the  order  of  the  court  as  to  annual 
payments,  the  defendant  can  take  no 
more  than  the  sum  so  fixed.  If  he  re- 
fuses to  do  this,  the  .  defendant  may 
then  recover  the  larger  sum  in  full  sat- 
isfaction of  her  demand  for  separate 
maintenance.  While,  as  a  general  rule, 
judgments  cannot  be  in  the  alternative, 
they  are  sometimes  permissible,  and  we 
think  the  plaintiff  is  in  no  position  to 
complain  in  this  case." 

83.  Ala.— Clisby  v.  'Clisby,  160  Ala. 
572,  49  So.  445,  135  Am.  St.  Eep.  110. 
111.— Harding  v.  Harding,  180  111.  481, 
54  N.  E.  587.  Ky. — Logan  v.  Logan, 
2   B.   Mon.   142. 

The  judgment  in  such  an  action 
should  not  be  final  and  Conclusive; 
"for,  should  the  husband  return  to  the 
wife  and  resume  his  marriage  relations 
and  obligations,  the  necessity  for  such 
a  provision  would  cease,  or,  should  de- 
fendant institute  a  suit  for  divorce 
.  .  .  and  obtain  an  absolute  divorce, 
it  is  certain  that  he  ought  to  be  re- 
lieved from  her  further  support,  which 
could  not  be  done  with  a  final  judg- 
ment binding  upon  the  parties."  Skit- 
tletharpe v.  Skittletharpe,  130  N.  C.  72, 
40  S,  E.  851. 
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be  made  in  the  name  of  the  wife  and  not  in  favor  of  her  attorney  for 
her.84 

The  decree  should  make  separate  provision  for  the  maintenance  of 
the  wife  and  the  support  of  the  children.85  The  decree  should  order 
the  payments  to  be  made  until  a  reconciliation  shall  be  effected  and  the 
parties  resume  the  marital  relation,86  or  until  there  shall  be  a  disso- 
lution of  such  relation  by  the  death  of  either  party,87  or  otherwise.88 

Custody  of  Children.  —  In  some  states  the  court  may  dispose  of  the 
custody  of  the  children  of  the  parties  in  a  proceeding  of  this  char- 
acter.89 In  doing  so,  the  decree  should  not  authorize  the  removal  of  the 
children  beyond  the  jurisdiction  of  the  court,  however.90 


As  to  modifying  order  or  decree,  see 
infra,  XVI,  P,  2. 

84.  Harris  v.  HarriSj  109  HI.  App. 
148. 

85.  Harding  V.  Harding,  180  111 
481,  54  N.  E.  587;  Hunter  v.  Hunter 
121  111.  App.  380. 

86.  Cureton  V.  Cureton,  117  Tenn. 
103,  96  S.  W.  608.  And  see,  Eay  v.  Kay, 
4  Ky.  L.  Sep.  902;  Rhame  v.  Rhame,  1 
McCord  Eq.  (S.  C.)  197,  16  Am.  Dee. 
597;  Prather  v.  Prather,  4  Desaus.  (S. 
C.)  33. 

A  decree  awarding  a  wife  alimony 
until  she  and  her  husband  are  recon- 
ciled to  live  together  again,  is  not  ob- 
jectionable on  the  ground  of  leaving 
the  reconciliation  entirely  in  her  hands. 
Austin  v.  Austin,  42  Colo.  130,  94  Pac. 
309. 

87.  It  is  error  to  render  a  decree 
granting  permanent  alimony,  to  con- 
tinue "during  the  natural  life  of  the 
wife;"  it  should  be  made  to  continue 
only  until  a  dissolution  of  the  mar- 
riage by  the  death  of  either  party. 
Dewees  v.  Dewees,  55  Miss.  315. 

Use  of  Land. — It  is  error  to  allow  a 
wife  as  maintenance  the  use  of  the 
husband's  land  for  her  natural  life. 
Such  allowance  cannot  extend  beyond 
the  life  of  the  husband.  Johnson  v. 
Bates,  82  Ark.  284,  101  S.  W.  412. 

88.  Eay  v.  Eay,  4  Ky.  L.  Eep.  902, 
during  coverture. 

In  Goldie  v.  Goldie,  123  Iowa  175,  98 
N.  W.  630,  99  N.  W.  707,  the  decree 
provided  that,  if  the  marriage  relation 
shall  cease,  the  annual  allowance  shall 
no  longer  be  paid;  and  the  wife  eon- 
tended  that  there,  should  be  an  abso- 
lute division  of  the  property  betweer. 
the  parties,  to  protect  her  rights.     The 
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court  saidi:  "No  divorce,  however, 
has  been  granted;  and  the  defendant, 
under  the  facts  in  this  case,  is  only  en- 
titled to  separate  maintenance  so  long 
as  the  plaintiff  shall  neglect  or  refuse 
to  properly  support  her.  If  he  should 
make  provision  for  her  proper  support 
and  comfort  in  his  own  home,  she  could 
no  longer  demand  separate  mainte- 
nance; and  for  this  reason  we  do  not 
see  how  a  different  decree  could  be 
rendered,  for,  with  that  possible  con- 
tingency before  it,  the  court  would 
clearly  be  without  authority  to  make-a 
final  disposition  of  the  plaintiff's 
property  in  the  defendant's  (wife's) 
favor.  It  may,  perhaps,  require  some 
attention  to  fully  protect  the  defend- 
ant under  the  decree,  but  we  are  in- 
clined to  think  there  will  be  no  serious 
difficulty  in  doing  so." 

89.  111.— Harding  v.  Harding,  180 
HI.  481,  54  N.  E.  587;  Schoop  v.  Schoop, 
115  111.  App.  343.  Mass. — Rev.  Laws. 
1902,  ch..  153,  §33;  Harrington  v.  Hat 
ringtbn,  189  Mass.  281,  75  N.  E.  632. 
Mich.— Comp.  Laws,  1897,  §8688.  N.  Y. 
Code  Civ.  Proc,  §1771.  Tenn.— Cure 
ton  v.  Cureton,  117  Tenn.  103,  96  S.  W, 
608.  Utah.— Comp.  Laws,  1907,  §1218. 
Vt.— Pub.  Sts.  1906,  §3108. 

But  the  court's  failure  to  make  some 
order  regarding  the  custody  of  the 
child,  on  awarding  the  wife  a  decree 
for  separate  maintenance  is  not  pre- 
judicial to  the  husband.  Austin  v.  Aus- 
tin, 42  Colo.  130,  94  Pac.  309. 

90.  Cureton  v.  Cureton,  117  Tenn. 
103,  96  S.  W.  608,  decree  authorizing 
husband  to  take  children  out  of  state 
on  executing  bond  for  their  return 
improper;  'they  should  not  be  allowed 
outside  the  jurisdiction  of  the  court  at 
all. 
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2.  Revocation  or  Revision.  —  The  continuance  of  an  allowance  made 
for  separate  maintenance  is  subject  to  the  control  of  the  court,91  and 
upon  a  hearing  of  the  parties,  the  order  or  decree  in  respect  thereto 
may  be  vacated  or  modified,02  in  such  manner  as  equity  and  justice  may 
require.63  Eesumption  of  cohabitation  does  not  according  to  the  weight 
of  authority  annul  the  decree.94 


91.  Bernsdorff  v.  Bernsdorff,  26  App. 
Cas.  (D.  C.)  520. 

92.  Mass.— Rev.  Laws,  1902,  eh.  153, 
§33,  the  court  may,  from  time  to  time, 
upon  application,  revise  and  alter  its 
order  or  make  a  new  order  or  decree,  as 
the  circumstances  of  the  parents  or  the 
benefit  of  the  children  may  require); 
Ore.— Lord's  Laws,  §7043.  Vt.— Pub. 
St.,  1906,  §3108. 

Upon  the  joint  application  of  the 
parties,  accompanied  with  satisfactory 
evidence  of  their  reconciliation,  a  judg- 
ment for  a  separation  forever,  or  for 
a  limited  period  may  be  revoked  at  any 
time,  by  the  court  which  rendered  it, 
subject  to  such  regulations  and  restric- 
tions as  the  court  thinks  fit  to  impose. 
K.  Y.  Code  Civ.  Proc,  §1767. 

93.  IE.— Durbin  v.  Durbin,  71  111. 
App.  51.  Ky.— Clubb  v.  Clubb,  23  Ky. 
L.  Eep.  650,  63  S.  W.  587;  Logan  v. 
Logan,  2  B.  Mon.  142.  N.  J. — Flower 
v.  Flower,  44  Atl.  951,  modified  so  as 
to  withdraw  maintenance  for  child 
coming  of  age  since  first  order. 

Termination  of  Payments. — Where 
the  husband  is  willing  to  effect  a  re- 
conciliation and  attempts  to  meet  his 
wife  for  that  purpose  but  is  prevented 
from  doing  so  the  court  may  enter  an 
order,  terminating  the  order  requiring 
the  payment  of  alimony.  Lamsbaek  v. 
Lamsbaek  (N.  J.),  71  Atl.  387. 

8hould  the  parties  reconcile  their 
differences  and  resume  their  relationsj 
the  order  for  maintenance  will  neces- 
sarily be  discharged.  And  if  the  hus- 
band in  good  faith  procures  a  suit- 
able home  and  invites  his  wife  to  take 
up  her  residence  therein,  her  declina- 
tion will  afford  ample  grounds  for  dis- 
charging him  from  further  charge  of 
»aintenance. ,  Bernsdorff  v.  Bernsdorff, 
26  App.  Cas.  (D.  C.)  520. 

Before  discontinuing  the  payments 
on.  .the  ground  that  there  has  been  a 
reconciliation  and  the  husband  has  re- 
wned  to  the  discharge  of  his  marital 
'"'"is,  the  court  should  be  fully  sat- 
as  to  such  return  and  reconcilia- 


tion.    'Cureton   v.    Cureton,   117    Tenn. 
103,  113,  96  S.  W.  608. 

94.  In  Mcllroy  v.  Mcllroy,  208 
Mass.  458,  94  N.  E.  696,  the  court  after 
holding  that  the  same  rules  which  gov- 
ern an  order  for  alimony  made  by  a 
divorce  court  are  to  be  applied  to  ord- 
ers for  separate  maintenance  said: 
"There  is  authority  in  some  jurisdic- 
tions for  the  contention  that  a  recon- 
ciliation of  husband  and  wife  after  a 
decree  for  a  judicial  separation  and 
for  the  payment  of  alimony  will  of  it- 
self annul  the  decree  so  that  a  claim 
for  alimony  no  longer  can  be  supported, 
even  after  a  subsequent  separation, 
without  a  new  order  having  been  ob- 
tained upon  a  new  suit.  Tiffin  v.  Tif- 
fin, 2  Binn.  202.  Succession  of  Liddell, 
22  La.  Ann.  9.  .  .  .  But  the  practice 
in  England  arose  from  the  form  of  the 
decree,  which  provided  for  a  separa- 
tion until  the  parties  should  have  be- 
come reconciled,  and  was  continued  in 
some  of  our  states  under  the  language 
of  statutes  which  were  construed  to 
fix  the  same  limit.  See  the  opinion  of 
Vice  Chancellor  Green  in  Jones  v. 
Jones,  29  Atl.  Rep.  502,  containing  an 
elaborate  discussion  of  the  question. 
In  states  in  which  no  such  limit  has 
been  fixed  but  provision  has  been  made 
by  statute  for  further  action  by  the 
courts  and  the  revision  or  modifica- 
tion of  such  a  decree  upon  the  appli- 
cation of  one  or  both  of  the  parties,  it 
has  been  held,  in  accordance  with  what 
seems  to  us  to  be  the  sound  reason, 
that  the  decree  is  not  annulled,  either 
permanently  or  temporarily,  by  the  re- 
conciliation or  renewed  cohabitation 
of  the  parties  or  iby  the  act  of  one 
of  them  in  condoning  the  misconduct  of 
the  other,  but  that  these  circumstances, 
like  any  other  change  in  the  situation 
of  the  parties,  simply  afford  ground  for 
new  action  of  the  court,  by  annulling, 
revising  or  altering  its  former  order  as 
justice  may  require.  This  was  so  held 
in  New  Jersey  in  the  case  of  Jones  v. 
Jpnes;   ubi    supra,    and   again   in    New 
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3.  Enforcement  of.95  —  General  Statement.  —  By  the  recovery  of 
a  judgment  for  separate  maintenance  the  wife  becomes  a  creditor  of 
the  husband  for  the  amount  adjudged  to  be  due  her  at  the  time  of 
its  entry,  and  also  for  the  amounts  accruing  thereon  from  month  to 
month  and  occupies  towards  him  the  position  of  any  other  creditor 
and  is  entitled  to  the  same  relief  in  equity  or  at  law  as  would  be 
available  to  any  other  creditor.96  Thus  she  may  enforce  her  judg- 
ment by  execution  when  the  decree,  directs  the  payment  of  money,97 
or  the  husband's  property  may  be  placed  in  the  hands  of  a  receiver 
or  trustee  in  order  that  the  maintenance  may  be  raised  from  the 
income  of  the  property.98 

The  wife  is  not  restricted  to  the  foregoing  remedies,  but  if  he  fails 
to  make  the  payments  provided  by  the  decree,  he  may  be  compelled 
to  do  so  by  process  of  attachment  for  contempt,99  but  this  procedure 


York,  in  renewed  litigation  between 
the  same  parties,  in  Jones  v.  Jones,  90 
Hun  414.  The  same  rule  was  declared 
in  Hobby  v.  Hobby,  5  App.  Div.  (N. 
Y.)  496,  citing  and  following  the  eases 
just  referred  to.  It  was  acted  on  by 
this  court  in  Albee  v.  Wyman,  10  Gray 
222,  229,  and  in  California  in  Wade  v. 
Wade,  31  Pac.  Eep.  258,  in  which  cases 
'it  was  held,  not  that  the  second  mar- 
riage of  the  wife  or  the  return  to 
cohabitation  of  the  separated  couple 
of  itself  annulled  the  decree  for  ali- 
mony, but  that  these  facts  warranted 
the  court  in  revoking  and  refusing  to 
enforce  the  previous  decree." 

95.  As  to  generally,  see  the  title, 
"Judgments-  and  Decrees,  Enforce- 
ment of." 

96.  Baymond  v.  Blancgrass,  36 
Mont.  449,  93  Pac.  648,  15  L.  E.  A, 
(1ST.  S.)   976n. 

97.  Smith  v.  Smith,  184  Mass.  394, 
68  N.  E.  846;  Bell  v.  Walsh,  130  Mass. 
163;  Slade  v.  Slade,  106  Mass.  499;  Al- 
len v.  Allen,  100  Mass.  373;  Morton  <t>. 
Morton,  4  Cush.  518;  Raymond  v.  Blanc- 
grass, 36  Mont.  449,  93  Pac.  648.  And 
see  Sweasey  v.  Sweasey,  126  Cal.  123, 
129,  58  Pae.  456. 

Execution  may  be  issued  without  not- 
ice and  without  previous  hearing  in  the 
discretion  of  the  court.  Bell  v.  Walsh, 
130  Mass.  163;  Chase  v.  Chase,  105 
Mass.  385. 

In  Connecticut  where  the  wife 
brings  an  action  for  separate  main- 
tenance she  may  attach  in  such  action. 
Cunningham  v,  Cunningham,  72  Conn. 
157,  44  Atl.  41. 

98.  Ala. — Murray  v.  Murray,  84  Ala. 
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363,  4  So.  239;  Lovett  v.  Lovett,  11  Ala. 
763.  Cal. — Murray  v.  Murray,  115  CaL 
266,  47  Pac.  37,  56  Am.  St.  Eep.  97,  37 
L.  E.  A.  626.  Ind.— Burns'  Ann.  Sts., 
§7872.  Mo.— Eev.  St.,  1909,  §8295; 
Pickel  v.  Piekel,  243  Mo.  641,  147  & 
W.  1059.  N.  Y.— Code  Civ.  Proc., 
§1772. 

See  also  Sweasey  v.  Sweasey,  126 
Cal.  123,  129,  58  Pac.  456. 

The  court  must  determine  what  pro- 
portion of  the  property  should  he  held. 
Erdner  v.  Erdner,  234  Pa.  500,  83  Atl. 
420. 

Such  receiver  will  not  be  discharged 
or  his  appointment  vacated  where  it 
is  made  to  appear  that  he  has  been 
thwarted  by  the  defendant  in  his  effort 
to  procure  property  f>r  funds  of  such 
defendant  sufficient  to  carry  out  the 
court's  decree.  Eadloski  v.  Eadloski, 
72  Misc.  101,  129  N.  Y.  Supp.  818. 

99.  Ala. — Murray  v.  Murray,  84 
Ala.  363,  4  So.  239.  Cal.— Smith  v. 
Smith,  113  Cal.  268,  45  Pac.  332  (no 
further  order  to  pay  is  needed  in  order 
to  so  proceed);  Livingston  v.  Superior 
Court,  117  Cal.  633,  49  Pac.  836,  38 
L.  E.  A.  175.  Colo.— In  re  Popejoy,  26 
Colo.  32,  55  Pac.  1083,  77  Am.  St. 
Eep.  222.  Mass.— Smith  v.  Smith,  184 
Mass.  394,  68  N.  E.  846;  Slade  V. 
Slade,  106  Mass.  499.  N.  Y.-£ode 
Civ.  Proc,  §1773.  S.  C— Messervy  v. 
Messervy.  85  S.  C.  189,  67  S.  B.  130, 
137  Am.  St.  Eep.  873,  30  L.  E.  A. 
(N.  S.)  1001.  Utah.— Comp.  Laws,  1907, 

§1218.  .  . 

Conclusiveness  of  Determination.— An 
order  of  court  committing  a  husband 
for   contempt  for  refusing  to  pay  a 


HUSBAND  AND  WIFE 


865 


should  not  be  resorted  to  where  lie  has  not  the  funds  or  is  incapable 
of  earning  sufficient ,  means.1 

An  order  adjudging  a  defendant  to  be  in  contempt  for  non-payment 
of  alimony,  and  directing  his  commitment  for  such  contempt,  should 
definitely  state  the  sum  of  money  which  he  is  required  to  pay  in 
order  to  purge  himself  and  be  discharged  from  imprisonment.2 

Under  some  provisions  he  may  be  arrested  under  execution  issued 
•  upon  the  decree,-3  or  a  writ  of  ne  exeat  will  issue  against  him.4  On 
the  other  hand  the  court  cannot  order  a  sale  of  the  husband's  prop- 
erty to  pay  such  alimony,6  or  require  him  to  give  a  bond  for  the 
payment  thereof,6  or  compel  him  to  labor  and  earn  an  income.7  Nor 
can  the  court  take  the  property  of  the  husband  and  give  it  to  the 
wife;  the  only  duty  which  it  can  enforce  is  maintenance,  and  for  that 
purpose  can  only  deal  with  the  income,  of  the  parties.8    Nor  can  the 


judgment  in  favor  of  his  wife  for  sep- 
arate maintenance  where  the  court  had 
jurisdiction  of  the  person  and  the 
subject-matter,  will  on  habeas  corpus 
be  conclusively  presumed  to  be  correct. 
h  re  Popejoy,  26  Colo.  32,  55  Pac.  1083, 
77  Am.  St.  Eep.  222. 

1.    Galland  v.  G-alland,  44  Cal.   475, 
13  Am.  Eep.  167. 

In  Messervy  v.   Messervy,  85   S.    C. 
189,  67  S.   E.   130,   137   Am.   St.   Eep. 
873,  30  L.  E.  A.  (N.  S.)  1001,  the  court 
through  Hydrick,  J.,  said:   "But  where 
it  appears  that  the  husband  is  able  to 
comply  with    the    order    of    the    court, 
and  wilfully  refuses  to  do   so,  or  has, 
in  fraud  of  the  rights  of  his  wife  and 
in  violation  of  the  order  of  the  court, 
brought  upon   himself  the  inability  to 
do  so,  he  may  be  punished   as  for   a 
.Contempt.     But   we   do   not   think   the 
court  can  compel  a  husband,  who  has 
no  trade  or  profession  or  employment, 
to  learn  a  trade,  acquire  a  profession, 
or  find  employment,  and,  by  the  exer- 
cise thereof,  derive  an  income  for  the 
support  of  his  wife.     If   it   could   do 
so  to  enforce  payment  of  a  judgment 
for  alimony,  why  could  it  not  do  so  to 
enforce  payment   of  any    other    judg- 
ment?   The  moral  obligation  to  pay  a 
'judgment  for  alimony  may  be  greater 
than  the  obligation  to  pay  any   other 
but  there  is  no  difference  in  the  legal 
obligation.     The  court  does  not  under- 
take to   enforce   purely   moral    obliga- 
tions;  nor   can   it   undertake   to    make 
tie  thriftless, thrifty." 

Where  a  husband  was  committed  for 
contempt  for  failure  to  pay  a  judg- 
ment in  favor  of  his  wife  for  mainte- 
nance, it  was  not  necessary  that  the 


warrant  should  recite  on  its  face  that 
he  was  able  to  pay  the  judgment. 
In  re  Popejoy,  26  Colo.  32,  55  Pac.  1083, 
77  Am.  St.  Eep.  222. 

2.  Adams  v.  Adams,  80  N.  J.  Eq. 
175,  83  Atl.  190. 

3.  'Chase  v.  Chase,  105  Mass.  385. 
Eight   to    enforce   decree  is   not  lost 

by  consent  of  wife  to  release  after  ar- 
rest upon  execution.  Chase  v.  Chase, 
105   Mass.   385. 

4.  Carnes  v.  Carnes,  138  Ga.  1,  74 
S.   E'.   785. 

The  writ  of  ne  'exeat  will  not  issue 
upon  the  mere  ground  of  apprehension 
of  an  abandonment.  Anshutz  v.  An- 
shutz,  16  N.  J.  Eq.  162. 

"On  an  application  for  the  writ  of 
ne  exeat,  filed  by  a  wife  who  is  seek- 
ing to  obtain  alimony  from  her  hus- 
band, where  no  removal  of  property 
is  involved,  but  only  the  prevention 
of  the  husband  from  going  beyond  the 
limits  of  the  state,  it  is  error  to  order 
the  writ  to  '  issue  and  the  defendant 
to  be  imprisoned  unless  he  shall  give 
bond  'not  to  remove  beyond  the  juris- 
dictional limits  of  the  state  of  Georgia, 
and  conditioned  to  pay  any  judgment 
that  may  be  found  against  him  in 
favor  of  the  plaintiff.'  "  Carnes  V. 
Carnes,  138  Ga.  1,  74  S.  E.  785. 

5.  Murray  v.  Murray,  84  Ala.  363, 
4  So.  239. 

6.  Clubb  v.  Clubb,  23  Ky.  L.  Eep. 
650,  63  S.  W.  587.  But  see  Eay  v.  Bay, 
4  Ky.  L.  Eep.  902. 

7.  Brady  v.  Brady,  144  Ala.  414,  39 
So.  237;  Murray  v.  Murray,  84  Ala. 
363,  4  So.  239. 

8.  Clisby  v.  Clisby,  160  Ala.  572,  49 
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wife  maintain  a  creditor's  bill  against  parties  alleged  to  have  con- 
spired to  defeat  her  judgment  by  disposing  of  her  husband's  property.8 

Taking  Security.  —  Statutes  in  some  states  authorize  the  court  to  take 
security  from  the  defendant  providing  for  the  payment  of  such  pay- 
ments as  the  decree  has  ordered.10 

Injunction  Against  Selling  Property.  —  The  wife  may  enjoin  the  hus- 
band from-  disposing  of  his  property  to  defeat  alimony,11  but  should 
not  permanently  enjoin  the  husband  from  disposing  of  his  property.12 
Likewise  the  wife  may  enjoin  her  husband  from  interfering  with  her.13 

Setting  Aside  Conveyance.  —  A  conveyance  or  sale  made  to  defraud  a 
wife  of  her  support  and  maintenance  is  within  the  rule  that  a  con- 
veyance made  with  intent  to  defraud  subsequent  creditors  will  be 
set  aside  at  the  suit  of  such  creditors  and  subjected  to  the  claim  for 
alimony.1* 

Liens.  —  A  judgment  for  alimony  may  be  made  a  lien15  upon  the  hus- 


So.  445,  135  Am.  St.  Rep.  110;  Murray 
v.  Murray,  84  Ala.  363,  4  So.  239. 

Divorce. — In  Washington  in  an  ac- 
tion brought  by  ,  th.e  wife  for  sep- 
arate maintenance  the  court  has  juris- 
diction to  determine  the  status  of  their 
real  estate,  under  Bal..  Code,  §5723, 
which  provides  that  "in  granting  a 
divorce  the  court,  shall  also  make  such 
disposition  of  the  property  of  the 
parties  as  shall  appear  just  and  equit- 
able." Branscheid  v.  Branscheid,  27 
"Wash.  368,  67  Pae.  812. 

9.  Baymond  v.  Blancgrass,  36  Mont. 
449. 

10.  Cal. — Murray  v.  Murray,  115  Cal. 
266,  47  Pae.  37,  56  Am.  St.  Eep.  97, 
37  L.  E.  A.-626.  Mass.— Slade  v.  Slade, 
106  Mass.  499.  Mo.— Eev.  Sts.,  1909, 
§8295.     N.  Y.— Code  Civ.  Proc,   §1772. 

See  also  Sweasey  v.  Sweasey,  126  Cal. 
123,  129,  58  Pae.  456;  Bay  v.  Bay,  4 
Ky.  L.  Eep.  902. 

11.  Ga.—  Price  v.  Price,  90  Ga.  244, 
15  S.  E.  774.  Mich.— Tobey  v.  Tobey, 
100  Mich.  54,  58  N.  W.  629.  N.  D. 
Hagert  v.  Hagert,  22  N.  D.  290,  133 
N.  "W.  1035.  Ohio. — Benner  v.  Benner, 
63  Ohio  St.  220,  58  N.--E.  569. 

That  equity  will,  by  injunction  pre- 
vent the  husband  from  alienating  his 
property  to  defeat  alimony,  being  well 
established,  if  others  co-operate  with 
him  to  perpetuate  such  wrong,  the  same 
remedy  is  proper  as  against  them.  Gray 
Bros.  v.  Gray>  65  Ga.  193. 

An  injunction  to  restrain  disposition 
of  property  will  not  issue  upon  mere 
apprehension   of  intention  to  abandon. 
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Anshutz  v.  Anshutz,  16  N.  J.  Eq.-  162. 

12.  Hunter  v.  Hunter,  121  111.  App. 
380;  Griswold  v.  Griswold.lll  111.  'App. 
269. 

13.  Harrison  v.  Harrison,  20  Ala. 
629,  56  Am.  Dee.  227;  Kavanaugh  ft 
KaVanaugh,  146  Mass.  40,  14  N.  E.  941. 

14.  Cal. — Duncan  v.  Duncan,  6  Cal. 
App.  404,  92  Pae.  310.  Colo.— Fahaf  v. 
Pahey,  43  Colo.  354,  96  Pae.  251,  127 
Am.  St.  Eep.  118,  18  L.  E.  A.  (IT.  S.) 
1147n.  Mass. — Shepherd  v.  Shepherd, 
196  Mass.  179,  81  N.  E.  897;  Chase  v. 
Chase,  105  Mass.  385. 

One  who  accepts  a  conveyance  with- 
out wife's  joinder  knowing  of  pend- 
ency of  suit  for  separate  maintenance 
cannot  claim  to  be  an  innocent  pur- 
chaser. Starr  v.  Kaiser,  41  Ore.  170, 
68  Pae.  521. 

15.  Johnson  v.  Johnson,  125  HI. 
510,  16  N.  E.  891;  Leafgreen  v.  Leaf- 
green,  127  HI.  App.  184. 

"The  Tight  of  the  court  to _ thus  en- 
force its  decrees  is  inherent  in  courts 
of  chancery.  ...  It  would,  however, 
be  the  duty  of  the  court,  in  declaring 
the  lien,  not  necessarily  to  encumber 
a  defendant's  property.  He  may  not, 
in  cases  of  this  sort,  discharge  the 
lien  at  once  by  the  payment  of  money,' 
and  it  would  be  highly  inequitable  to 
tie  up  more  of  the  defendant^  land 
than  is  reasonably  ample  security  for 
the  payment  required  by  the  decree. 
.  .  .  The  presumption  in  favor  of  the 
correct  exercise  of  discretion  by  the 
chancellor  must  prevail."  Johnson  v. 
Johnson,  125  111.  510,  520,  16  N.  E. 
891. 
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band's  real  estate,  but  in  some  'states  not  against  personalty.18 
Foreign  Judgments.' — A  decree  for  alimony  payable  in  installments 
in  a  suit  for  alimony  alone  in  one  state  will  not  support  an  action  as 
on  a  final  judgment  for  a  fixed  sum  in  another  state,  as  such  a  decree 
is  subject  to  change.17  Accordingly  such  a  decree  is  not  a  final  judg- 
ment within  the  full  faith  and  credit  clause  of  the  federal  constitution.18 
A  wife  having  submitted  herself  to  the  jurisdiction  of  a  foreign  court 
in  a  divorce  proceeding  is  bound  by  the  decree  entered  therein  so  as 
to  preclude  further  action  under  a  prior  decree  for  separate,  mainte- 
nance in  another  state.19 

Effect  of  Death.  —  "While  an  order  for  the  support  of  the  wife  would 
cease  at  her  death,  or  her  husband's,  it  can  be  enforced  against  the 
husband's  estate  after  his  death  for  arrears  incurred  during  his  life- 
time. It  is  for  this  purpose  regarded  as  a  debt  of  record  established 
by  a  judgment.20 


.  Notice   to    Grantees    of    Defendant. 

Where  the  defendant  in  an  action  for 
separate  maintenance  transfers  his  real 
property  an  order  granting  the  prayer 
lor  separate  maintenance  and  declaring 
the  same  to  be  a  lien  on  the  property 
so  transferred  is  unauthorized  where  no 
notice  has  ■  been  given  the  grantees. 
Clopton  v.  Clopton,  161  Cal.  481,  119 
Pac.  651. 

16.  Hunter  v.  Hunter,  121  111.  App. 
380;  Griswold  v.  Griswold,  111  111.  App 
269. 

17.  Freund  v.  Freund,  71  N.  J.  Eq. 
524,  63  Atl.  756,  72  N.  J.  Eq.  943,  73 
Atl.  1117;  Gilbert  v.  Gilbert,  83  Ohio 
St.  265,  94  N.  E.  421,  35  L.  E.  A.  (N. 
S.)  521. 

18.  In  Freund  v.  Freund,'  71  N.  J. 
Eq.  524,  63  Atl.  756,  the  court  speak- 
ing through  Emery,  V.  C,  said:  "The 
decree  for  future  alimony  being  thus 
subject  to  future  modification,  it  was 
not;  a  final  judgment  within  the  full 
faith  and  credit  clause  of  the  federal 
constitution.  Lynde  v.  Lynde,  181  U.  S. 
183  (1900).  This  case  decides  that 
Where,  either  by  the  decree  itself  or 
the  statute,  a  provision  for  future  ali- 
mony is  subject  to  the  discretion  of 
the  court,  and  the  decree  or  its  amount 
may  be  modified  by  the  court,  it  is 
lot,  as  to  the  amount  of  alimony,  a 
™al  i judgment  for  a  fixed  sum,  such 
as  comes  within  the  protection  of  the 
Wl  faith   and   credit    clause     of     the 

,  Mderal  constitution  and  statutes.    This 

f  decision  controls  the  earlier  decision  in 

Barber  v.'  Barber,  21  How.  582   (585), 

lelied  'on  by  the  complainant   on   this 


point,  and  overrules  it,  if  it  be  incon- 
sistent. In  the  New  York  court  of 
appeals  the  court,  in  deciding  the 
Lynde  case,  162  N.  Y.  418,  distinguished 
the  Barker  case  for  the  reason  that 
the  answer  admitted  the  finality  of  the 
decree  for  alimony  as  to  the  amount 
alleged  to  be  due  thereon,  and  the 
United  States  SurJreme  Court,  in  affirm- 
ing the  decision  of  the  New  York 
court  of  appeals  in  the  Lynde  case, 
made  no  comment  on  the  Barber  case. ' ' 

19.  Gilbert  v.  Gilbert,  83  Ohio  St. 
265,  94  N.  E.  421,  35  L.  B.  A.  (N..S.) 
521. 

20.  In  Mcllroy  v.  Mellroy,  208  Mass. 
458,  94  N.  E.  696,  the  court  said:  "The 
liability  for  unpaid  alimony  may  not, 
strictly  speaking,  be  a  debt  within  the 
legal  meaning  of  that  word.  Allen  v. 
Allen,  100  Mass.  373;  Chase  v.  In- 
galls,  97  Mass.  524;  Barclay  v.  Barclay, 
184  111.  375;  In  re  Nowell,  99  Fed.  Rep. 
931;  Audubon  v.  Shufeldt,  181  U.  S. 
575,  577,  cited  and  approved  in  Ley- 
land  v.  Leyland,  186  Mass.  420,  421. 
But  it  gives  to  the  wife  in  proceed-, 
ings  like  this  the  right  as  a  creditor 
to  enforce  payment  in  the  same  man- 
ner and  to  as  great  an  extent  as  if 
she  were  a  creditor  in  the  most  exact 
sense  of  that  word.  Chase  v.  Chase, 
105  Mass.  385;  Purdon  v.  Blinn,  192 
Mass.  387;  Shepard  v.  Shepard,  196 
Mass.  179;  Hill  v.  Hill,  196  Mass.  509. 
Upon  this  petition,  addressed  to  the' 
court  which  made  the  original  order, 
that  court  could  consider  any  change 
in  the  present  position  of  the  parties 
and  any  facts  that  had  occurred  since 
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G.  Costs  and  Attorney's  Fees.21  —  The  final  judgment  in  an 
action  fcr  separate  maintenance  may  award  costs  in  favor  of  or  against 
either  party  as  the  court  may  in  its  discretion  determine.22  The  wife  may 
also  be  allowed  attorney's  fees  in  some  cases,  this  too  being  a  matter 
within  the  discretion  of  the  court  in  the  absence  of  a  statute  expressly 
conferring  such  right.28 


the  making  of  the  first  order,  and  if 
it  found  that  justice  so  required,  could 
order  execution  to  issue  for  only  a 
part  of  the  unpaid  arrears." 

21.  As  to  allowance  of  suit  money 
and  attorney's  fees  pendente  lite,  see 
infra,  XVI,  I. 

22.  See  the  following  cases:  Mus- 
grave  v.  Musgrave,  54  111.  186  (may 
be  awarded  against  wife  where  she  is 
unsuccessful  and  she  holds  or  has  the 
right  to  hold  her  separate  property  and 
earnings);  Breen  v.  Breen,  28  Ky.  L. 
Eep.  1216,  -91  S.  W.  251. 

Where  a  wife  files  a  bill  for  alimony 
without  being  able  to  prove  the  facts 
upon  which  the  jurisdiction  of  the  court 
must  rest,  costs  and  counsel  fee  will 
not  be  allowed  her  on  final  hearing. 
Harris  V.  Harris,  70  N.  J.  Eq.  586,  62 
Atl."  703. 

Costs  to  Defendant  Discretionary. 
See  Loeper  v.  Loeper,  51  Wash.  682, 
99  Pac.  1029,  100  Pac.  1135. 

A  Kentucky  statute  providing  that 
in  actions  for  alimony  and  divorce,  the 
husband  shall  pay  the  cost  of  each 
-party  unless  it  appears  that  the  wife 
is  at  fault  and  has  ample  means  to 
pay  the  same,  does  not  contravene 
either  the  state  or  federal  constitution. 
It  does  not  deprive  him  of  his  property 
without  due  process  of  law.  Gorbrandt 
«.  Gorbrandt,  131  Ky.  395,  115  S.  W. 
210. 

Only  necessary  expenses  incurred  in 
the  trial  of  the  case  are  taxable  as 
costs.  See  Herrmann  v.  Herrmann,  88 
*App.  Div.  76,  84  N.  Y.  Supp.  736, 
holding  that  expense  of  furnishing 
stenographer's  minutes  of  trial  to 
plaintiff  not  properly  taxable  as  a  dis- 
bursement. As  to  what  are  proper  costs 
generally,   see   the   title    "Costs." 

23.  See  the  following  cases:  Ota. 
Knox  v.  Knox,  139  Ga.  480,  77  S.  E. 
628.  111.— Harding  v.  Harding,  180  111. 
481,  54  N.  E.  587;  Johnson  v.  John- 
son, 125  HI.  510,  16  N.  E.  891.  Mo. 
Dorrance  v.  Dorrance,  257  Mo.  317,  165 
S.  W.   783. 
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See  also  Horn  v.  Schmalholz,  150 
App.  Div.  333,  134  N.  Y.  Supp.  652, 
which  was  an  action  by  an  attorney 
for  services  employed  by  the  wife  in 
prosecuting  an  action  for  separate 
maintenance.  In  sustaining  the  judg- 
ment therein,  the  court  said:  "The 
right  to  maintain  the  action  in  the  case 
at  bar'  is  a  common  law  right,  not 
dependent  upon  the  provisions  of  the 
code  relative  to  counsel  fees,  but  based 
upon  the  continuance  of  the  marital 
status  and  the  husband's  common-  law 
obligation  fo  protect  and  support  the 
wife  therein.  I  am  of  the  opinion 
that,  when  the  legislature  conferred 
jurisdiction  upon  the  Supreme  Court 
enabling  it  to  refix  the  amount  pro- 
vided for  the  wife's  support  by  final 
judgment  in  a  separation  action,  the 
common  law  liability  of  the  husband 
continued,  requiring  him  to  pay  for  the 
legal  services  necessarily  and  properly- 
employed  by  the  wife  in  enforcing  such 
legislative  rights,  in  the  same  degree 
and  to  the  same  extent  as  in  the  case 
of  similar  services  necessarily  rendered 
prior  to  final  judgment." 

Attorney's  fees  may  be  allowed,  in 
discretion  of  court,  although  statute 
authorizing  suits  for  maintenance  does 
not  specifically  authorize  such  an  allow- 
ance. Dorrance  v.  Dorrance,  257  Mo. 
317,  165  S.  W.  783. 

Where  the  wife  attacks  the  validity 
of  the  marriage,  which  is  the  basis  of 
the  husband's  liability  for  her  support, 
equity  will  not  compel  the  payment  of 
counsel  fees  in  the  absence  of  statu- 
tory authorization  therefor.  Johnson 
v.  Johnson,  150  App.  Div.  306,  134 
N.  Y.  Supp.  1081. 

Allowance  to  Wife.— The  court  errs 
in  decreeing  attorney's  fees  to_  the 
solicitor  representing  the  complainant 
in  an  action  for  separate  maintenance; 
the  allowance  should  be  made  to  her. 
Harris  v.  Harris,  109  HI.  App.  148. 
And  see  Anderson  v.  Steger,  173  ill. 
112,  50  1ST.  E.  665. 

Where,  while  a  bill  for  maintenance 


HUSBAND  AND  WIFE 


8G9 


Enforcement  of  Payment  of  Costs.- — In  addition  to  the  usual  remedies 
for  the  enforcement  of  judgments  in  such  actions,24  it  is  within  the 
court's  discretion  to  withhold  from  the  husband  the  benefits  he  is 
entitled  to  under  the  decree  until  he  pay  the  costs.25 

Security  for  Costs.  — An  undertaking  for  costs  may  be  required  of 
the  wife  in  a  proper  case.26 

H.  Rkview.  —  The  judgment  or  decree  in  a  suit  for  separate  main- 
tenance is  reviewable  upon  appeal  by  either  party  thereto  under 
statutes  in  some  states.27  Where  the  appeal  is  taken  to  an  intermediate 
court  of  appeal,  it  brings  up  for  revision  under  some  statutes  every- 
thing in  the  case  which  is  open  for  immediate  consideration.28  .. 


is  pending,  the  husband  and  wife  are 
reconciled  and  resume  ,  cohabitation, 
the  cause  of  aetion  is  thereby  abro- 
gated, although  the  bill  may  not  have 
been  formally  dismissed;  and  as  neither 
party  can  take  action  adverse  to  the 
other,  a  motion  by  the  wife's  counsel 
for  counsel  fees,  necessarily  made  in 
her  name  is  not  maintainable.  Kuntz 
v.  Kuntz,  80  N.  J.  Eq.  429,  83  Atl. 
787.  See  also  Keefer  v.  Keefer,  140 
Ga.  18,  78  S.  E.  462. 
,,-  Where  in  an  application  for  perma- 
nent alimony,  claim  is  also  made  for 
counsel  fees,  and  on  the  final  trial  evi- 
dence is  admitted  before  the  jury,  with- 
out objection,  in  support  of  a  claim 
for  counsel  fees,  a  new  trial  will  not 
he  granted  <?n  the  ground  that  the  judge 
instructed  the  jury  in  regard  to  the 
allowance  of  such  fees.  Ejiox  v.  Knox, 
139  Ga.  480,  77  S.  E.  628. 

Allowance  held  excessive  and  ordered 
reduced  in  Gorbrandt  v.  Gorbrandt,  131 
Ky.  395,  115  S.  W.  210;  Clubb  v.  Clubb, 
23  Ky.  L.  Sep.   650. 

No  allowance  of  a  solicitor's  fee  can 
he  sustained  where  no  evidence  showing 
what  services  the  solicitor  performed, 
or  the  value  thereof,  is  preserved  in 
the  record.  Metheny  v.  Bonn,  164  111 
495,  45  N.  E.  1011;  Cash  v.  CasSh,  180 
Hi.  App.  31;  Hunter,  v.  Hunter,  121 
111.  App.  380.  See  also  Grossmann  v. 
Grossmann,182  111.  App.  218. 

24.  An  execution  may  be  issued  for 
tie  collection  of  costs,  as  in  an  ordinary 
case;  or  the  'court  may,  in  the  judg- 
ment, or~  by  an  order  made  at  any 
time  direct  the  costs  to  be  paid  out 
of  any  property  sequestered,  or  other- 
wise in  the  power  of  the  court.  Breen 
»■  Breen,  28  Ky.  L.  Eep.  1216,  91  S.  W. 
«yl. 

As  to  remedies  for  enforcing  judg- 


ment   in    action    for    separate    mainte- 
nance, see  supra,  XVI,  F,  3. 

25.  Austin  v.  Austin,  42  Colo.  130, 
94  Pac.   309. 

26.  Dithmar  v.  Dithmar,  68  N.  J. 
Eq.  533,  59  Atl.  644,  non-residence  of 
plaintiff. 

27.  Smith  v.  Smith,  184  Mass.  394, 
68  N.  E.  846  (under  St.,  1880,  c.  64, 
transferring  jurisdiction  of  action  for 
separate  maintenance  to  probate  court, 
with  a  right  in  either  party  to  appeal 
to  the  supreme  judicial  court,  which 
appellate  jurisdiction  has  since  .  been 
transferred  to  the  superior  court) ; 
Taylor  v.  Taylor,  25  Ohio  St.  71  (under 
§17  of  Act  of  1853,  as  amended  by . 
Act  of  April  15,  1857,  an  appeal  may 
be  taken  by  either  party  to  the  dis- 
trict court,  from  a  judgment  of  the 
common  pleas  in  favor  of  the  wife  for 
alimony  alone). 

See  generally  the  statutes  of  the  sev- 
eral states.  As  to  appeals  generally 
see  the  title  "Appeals." 

The  administrator,  where  the  hus- 
band dies  pending  an  appeal  from  a 
judgment  allowing  his  wife  a  part  of 
his  land  as  alimony  during  her  life, 
is  entitled  to  prosecute  the  appeal,  as 
the  judgment  might  interfere  with  the 
administration  of  the  estate.  Johnson 
v.  Bates,  82  Ark.  284,  101  S.  W.  412. 

Eight  to  appeal  may  be  waived  by 
wife,  as  where  decree  of  court  is  for 
sum  in  gross  to  be  paid  to  the  wife, 
and  she  accepts  such  sum  in  execution 
of  the  decree;  this  is  inconsistent  with 
her  right  of  appeal  and  operates  as  a 
waiver  thereof.  Doole  V.  Doole,  144 
Mass.  278,  10  N.  E.  811. 

28.  Smith  v.  Smith,  184  Mass.  394, 
68  N.  E.  S46. 

Such  as  ' '  the  questions  whether  the 
petitioner  was   living   apart   from   her 
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In  accordance  -with  the  usual  rule  where  the  appeal  is  to  a  court 
of  appellate  jurisdiction  only,  if  the  evidence  is  conflicting,  and  there 
is  sufficient  to  support  the  finding  of  the  lower  court,  the  court  will 
not  interfere  with  its  exercise  of  its  discretion.29 
-  While  the  discretion  of  the  lower  court  in  its  allowance  is  subject 
to  review  upon  appeal  or  error,  yet  it  will  not  be  overruled  unless  the 
court  of  review  is  .clearly  convinced  that  the  amount  is  so  excessive 
as  to  constitute  an  abuse  of  discretion.30 

Where. the  appeal  is  taken  to  an  intermediate  court  of  appeal,  the 
court  may  make  any  proper  order  or  decree  covering  conditions  then 
existing  to  which  the  appeal  relates.31 

It  has  been  held  that  a  court  of  appellate  jurisdiction  merely  may 
award  the  wife  counsel  fees  for  the  purpose  of  prosecuting  the  pro- 
ceedings in  error,32  as  well  as  an  allowance  for  her  support  pending 


husband  for  justifiable  cause,  whether 
the  husband  should  be  prohibited  from 
imposing  any  restraint  on  her  personal 
liberty,  and  what  order  if  any  should 
be  made  concerning  her  support,  and 
the  care,  custody  and  maintenance  of 
the  minor  children."  Smith  v.  Smith, 
184  Mass.   394,   68  N.   E.  846. 

In  Pennsylvania  an  appeal  in  cases 
of  this  character  operates  merely  as  a 
certiorari  and  the  appellate  court  is 
confined  to  an  examination  of  the  juris- 
diction of  the  court  and  the  regularity 
of  the  record.  Com.  v.  Smith,  13  Pa. 
Super.  358. 

29.  See  the  following:  Cal. — Mc- 
Mullin  v.  MeMullin,  123  Cal.  653,  56 
Pac.  554.  Ga. — Glass  v.  Wynn,  76  Ga. 
319,  wherein  the  court  said:  "The  evi- 
dence is  distressingly  conflicting  in 
respect  to  the  party  whose  fault 
caused  the  separation,  but  this  court 
defers  to  the  judgment  of  the  court 
below  thereon,  it  being  of  opinion  that 
there  is  evidence  enough  to  sustain 
the  judgment  against  any  idea  that 
he  abused  his  discretion;  and  so  in 
respect  to  the  treatment  of  the  wife 
by  the  husband  the  testimony  conflicts, 
and  we  must  adjudicate  all  these  de- 
cisions on  faets  where  they  are  thus 
uncertain  in  the  same  way."  111. 
Johnson  v.  Johnson,  125  111.  510,  16 
N.  E.  891. 

The  granting  of  an  application  for 
a  modification  of  the  original  decree 
is  a  matter  addressed  to  the  discretion 
of  the  court,  and  where  it  does  not  ap- 
pear that  the  court  exercised  its  dis- 
cretion arbitrarily  or  injudiciously  in 
flenying    the    motion,     the     reviewing 
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court    will    not    interfere.      Smith     v.  • 
Smith,  113  Cal.  2.68,  45  Pac.  332. 

30.  Johnson  v.  Johnson,  125  111.  510, 
520,  16  N.  E.  891;  howv.  Low,  133  111. 
App.  613.  See  also  Gans  v.  Gans,  157 
Ky.  775,  164  S.  W.  96. 

31.  Smith  v.  Smith,  184  Mass.  394, 
68  N.  E.  846. 

32.  Brown  v.  Brown  (Wyo.),  135 
Pac.  801,  holding  that  court  had  power 
to  make  such  award  under  its  general 
power  to  issue  writs  of  review  and 
other  writs  necessary  and  proper  to  the 
complete  exercise  of  its  appellate  and 
revisory  jurisdiction. 

Compare  Hunter  v.  Hunter,  6  111. 
App.  459.  In  this  case,'  the  statute 
on  the  subject  provides  that  "the  court 
may  grant  allowance  to  enable  the  wife 
to  prosecute  her  suit,  as  in  cases  of 
divorce."  The  divorce  statute  pro- 
vided that  "in  case  of  appeal  or  writ 
of  error  by  the  husband,  the  court  in 
which  the  decree  or  order  is  rendered 
may  grant  and  enforce  the  payment 
of  such  money  for  her  defense  as  to 
such  court  shall  seem  reasonable  and 
proper.  The  court  held  that  the  stat- 
ute giving  it  '.'all  power  and  author- 
ity necessary  to  carry  into  complete 
execution  all  its  judgments,  decrees  and 
determinations  in  all  matters  within 
its  jurisdiction,  ..."  gave  it  appel-' 
late  jurisdiction  only,  and  it  had  no 
power  to  grant  an  order  for  an  _  al- 
lowance for  attorney 's  fees  for  services 
to  be  rendered  in  defending"  against  the 
appeal. 

Wife 's  application  denied  where'_  de- 
cree from  which  husband  appealed  is  so 
free   from   error  as  to   need  no  argu- 
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the  hearing  thereof.33  An  award  for  costs  in  prosecuting  her  appeal 
has  also  been  made  against  the  husband,  even  though  judgment  was 
given  against  her.34 

I.  Temporary  Maintenance  Pendente  Lite  and  Suit  Monet. 
1.  In  General.35  —  A  suit  for  maintenance  by  a  wife .  against  her 
husband  being 'in  the  nature  of  an  equitable  action,  the  court  by  virtue 
of  its  inherent  equity  powers  may  allow  alimony  and  suit  money 
pendente  lite.3*    The  allowance  may  be  made  at  any  time  during  the 


ment  in  its  support.  King  v.  King,  65 
Fla.  303. 

33.  Eazor  v.  Eazor,  42  111.  App.  504, 
affirmed  in  149  111.   621,  36  N".  E.  963. 

No  such    allowance     will    be     made, 
however,  where  it  appears  that  her  sep- 
aration from  her  husband  was  not  justi- 
fiable.   Vanduzer  v.  Vanduzer,  70  Iowa 
;   614,  31  N.  W.  956. 

■  As  to  whether  lower  court  can  make 
.temporary  allowance  pending  appeal, 
see  infra,  XVI,  I,  1,  note  37. 

34.  Vanduzer  v.  Vanduzer,  70  Iowa 
614,  31  N.  W.  956,  court  allowed  costs' 
pf  amended  abstract  of  record  which 
was  necessary  to  fair  presentation  of 
her  case. 

.  ,  35,  As  to  allowance  of  costs  and  at- 
torney's fees  in  action  for  separate 
maintenance,  see  supra,  XVI,  G. 
,36.  Ala.— Brindley  v.  Brindley,  115 
Ala.  474,  22  So.  448,  121  Ala.  429,  25 
So.  751.  Colo. — Dye  v.  Dye,  9  Colo. 
App.  320,  48  Pae.  313.  D.  O— Tolman 
v.  Tolman,  1  App.  Cas.  299.  Fla. 
Sen.  St.,  1906,  §1933;  Wood  v.  Wood, 
56  Fla.  882,  47  So.  560.  Ga.— Code, 
1895,  §2457;  Keefer  v.  Keefer,  140  Ga. 
18,  78  S.  E.  462;  Carnes  v.  Carnes,  138 

■  Ga.  1,  74  S.  E.  785;  Mitchell  v.  Mitch- 
ell, 97   Ga.   795,   25    S.    E.    385;    Price 

.  v.  Price,  90  Ga.  244,  15  S.  E.  774;  Camp- 
bell v.  Campbell,  67  Ga.  423.     HI.— An- 

•  'feion  v.  Steger,  173  111.  112,  50  N.  E. 

665;  Harding  v.  Harding,  144  111.  588, 

32  N.  E.  206,  21  L.  R.  A.  310;  John- 

,  son  v.  Johnson,  20  111.  App.  495.     la. 

feHarlow  v.  Harlow,  150  Iowa  173,  129 
N.  W.  833;  Simpson  v.  Simpson,  91 
Iowa.  235;  59  N.  W.  22;  Finn  v.  Finn, 
62  Iowa  482,  17  N".  W.  739.  Md.— Tay- 
lor «.' Taylor,  108  Md.  129,  69  Atl. 
632.  Miss.— Verner  v.  Verner,  62  Miss. 
260.  'Mo.— Wyrick'  v.  Wyrick,  162  Mo. 
App.  723,  145  S.  W.  144;  Hedriek  v. 
Hedrick,  157  Mo.  App.  633,  138  S.  W. 
678;  Behrle  v.  Behrle,  120  Mo.  App. 
6",  97  S.  W.  1005.  N.  J.— Vreeland 
«•  Vreeland,  18  N.  J.  Eq.  43;  Paterson 


v.  Paterson,  5  N.  J.  Eq.  389.  N.  Y. 
Code  Civ.  Proc,  §1769.  N.  D.— Hagert 
v.  Hagert,  22  N.  D.  290,  133  N.  W.  1035. 
S.  0.— Smith  v.  Smith,  51  S.  C.  379,  29 
S.  E.  227.  S.  D.— Milliron  v.  Milliron, 
9  S.  D.  «181,  68  N.  W.  286,  62  Am. 
St.  Eep.  863.  Vt.— Pub.  St.,  1906, 
§3109.      ' 

Not  allowed  under  the  decisions  in 
Therkelsen  v.  Therkelsen,  35  Ore.  75, 
54  Pac.  885,  57  Pac.  373;  Sanford  v. 
Sanford,  2  B.  I.  64. 

In  Yeo  v.  Yeo,  Dick.  498,  21  Eng. 
Reprint  363,  decided  by.  the  English 
Chancery  in  1774,  was  a  suit  by  the 
wife  against  the  husband  for  specific 
performance  of  articles  between  them 
and  for  alimony,  and  the  court  ordered 
the  payment  of  £500  by  the  husband 
for  the  purpose  of  enabling  her  to 
prosecute  the  suit.  In  Head  v.  Head, 
3  Atk.  295,  decided  by  the  same  court 
in  1745,  the  plaintiff  sued  her  husband 
for  specific  performance  of  separation 
articles,  and  the  court  granted  her  an 
allowance  for  maintenance  pending  the 
suit. 

In  Long  v.  Long,  78  Mo.  App.  32, 
the  court  said*  "The  decisions  of  Eng- 
lish judges  were  not  uniform  on  this 
question,  as  will  be  seen  by  referring 
to  the  adjudicated  eases.  See  opinion 
in  Glover  v.  Glover,  16  Ala.  440,  where 
such  conflicts  are  pointed  out.  The 
better  and  greater  weight  of  authority 
in  this  country  sustains  such  jurisdic- 
tion in  equity,  even  in  the  absence  oi 
a  statute." 

Where  the  husband  agrees  on  sep- 
aration to  pay  the  wife  a  monthly 
stipend  for  her  maintenance,  which  he 
fails  or  refuses  to  pay,  and  she  is  com- 
pelled to  resort  to  the  court  for  relief, 
she  is  entitled  to  an  allowance  of  at- 
torney's fees  for  which  the  husband 
should  be  made  liable.  Clisby  v.  Clis- 
by,  160  Ala.  572,  49  So.  445,  135  Am. 
St.  Bep.  110. 

Allowance  to  Children. — It  has  been 
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pendency  of  the  suit,37  upon  a  proper  application  therefor,38  to  the 
court  having  jurisdiction  of  the  suit.39 


held  that  in  an  action  for  separate 
maintenance  the  court  having  no  juris- 
diction over  the  children,  it  has  no 
authority  to  make  any  order  providing 
for  an  allowance  for  them.  Hedrick 
v.  Hedrick,  157  Mo.  App.  633,  138  S. 
W/678. 

37.  Kiddle  v.  Kiddle,  90  Neb.  248, 
133   N.  W.   181. 

By  the  term  "during  the  pendency 
of  the  suit"  is  meant  any  time  from 
the  commencement  of  the  suit  until 
and  including  the  final  order  or  dis- 
missal of  the  same.  Kiddle  v.  Kiddle, 
90   Neb.   248,   133   N.   W.-181.. - 

After  Reconciliation. — The  fact  that 
after  the  employment  of  counsel  and 
commencement  by  them  of  such  suit, 
and  prior  to  the  entry  of  such  allow- 
ance, the  parties  to  the  suit  become 
reconciled  does  not  oust  the  court  of 
its  authority  to  make  such  allowance. 
Kiddle  v.  Kiddle,  90  Neb.  248,  133 
N.  W.   181. 

Allowance     Pending     Appeal.  —  The 

authorities  are  not  in  accord  as  to 
whether  the  lower  court  may  order  the 
payment  of  an  additional  allowance 
for  suit  money  to  prosecute  an  appeal 
and  for  temporary  alimony,  after  an 
appeal  has  been  perfected  in  an  action 
for  separate  maintenance.  In  Illinois 
and  Massachusetts  such  an  allowance 
has  been  held  proper.  Harding  v.  Hard- 
ing, 205  111.  105,  68  N.  E.  754;  People 
v.  Circuit  Court,  169  111.  201,  48  N.  E. 
717;  Smith  v.  Smith,  184  Mass.  394,  68 
N.   E.   846. 

In  Shors  'v.  Shors,  133  Iowa  22,  110 
N.  W.  16,  it  is  held  that  under  the 
Ioi\a  practice  the  jurisdiction  being 
transferred  by  appeal  the  lower  court 
has  no  power  to  make  a  further  order. 
The.  court  reviewing  the  authorities 
said:  "The  adjudications  in  other  jur- 
isdictions are  in  conflict  on  the  ques- 
tion, and  the  cases  rest  on  the  pro- 
visions of  statutes  as  a  general  thing. 
The  Code  of  Civil  Procedure  of  New 
York  provides  that  a  temporary  allow- 
ance may  be  made  'from  time  to  time 
during  the  pendency  of  the  action,'  and 
under  that  statute  the  court  of  ap- 
peals of  that  state  held  that  the  trial 
court  retained  jurisdiction  to  make  an 
order  for  alimony  pending  an  appeal. 
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McBride  v.  McBride,  119  N.  T.  519 
(23  N.  E.  1065).  Idaho  has  a  similar 
statute,  and  it  was  given  the  same 
construction  there.  Boby  v.  Rohy,  9 
Idaho  371,  74  Pac.  957.  The  following 
eases  also  support  the  appellee's  con- 
tention: Bohrback  v.  Bohrbaek,  75  Md. 
317,  23  Atl.  610;  Beilly  v.  Beilly,  60 
Cal.  624;  Hunter  v.  Hunter,  100  111. 
477.  It  will  be  observed  that  both  the 
New  York  and  Idaho  statutes  are 
broader  than  our  own,  in  that  they 
expressly  authorize  the  trial  court  to 
make  an  order  'during  the  pendency  of 
the  action,'  without  any  limitation  as 
to  the  court  where  the  case  may  then 
be  pending,  while  section  3177  con- 
tains no  such  express  authority.  Under 
the  California  statute  it  is  held  that 
the  trial  court  alone  has  jurisdiction 
to  make  the  order.  It  is  generally  eon- 
ceded  that,  if  the  trial  court  retains 
jurisdiction  pending  an  appeal,  it  must 
be  because  of  a  statute  giving  to  it 
such  power,  and  this  for  the  reason 
that  the  power  of  the  trial  court  has 
been  suspended  by  the  supersedeas 
until  the  appellate  court  shall  pass  on 
the  question;  and  the  proceeding  for 
alimony  is  not  distinct  from,  or  inde- 
pendent of,  the  original  action.  2  Bish. 
Mar.'  &  Div.  section  423;  Krause  v. 
Krause,  23  Wis.  354;  State  v.  Phillips, 
32  Ma.  403,  13  So.  920.  As  we  have 
said,  the  decisions  are  not  uniform  on 
the  question  under  consideration.  In 
the  following  cases  it  is  held  that 
the  trial  court  has  no  jurisdiction  to 
order  suit  money  after  an  appeal  has 
been  perfected.  State  v.  Phillips, 
supra;  Cralle  v.  Cralle,  81  Va.  773; 
Lewis  v.  Lewis,  20  Mo.  App.  546;  Lake 
v.  Lake,  16  Nev.  363;  Id.,  17  Nev. 
239,  30  Pac.  878." 

38.  The  motion  must  be  made  in  the 
wife's  name  and  not  that  of  counsel 
or  some  other  third  person.  Anderson 
».   Steger,   173  HI.   112,  50  N.  E.  665. 

New  process  need  not  issue  as  in  a 
separate  proceeding.  Nipper  v.  Nipper, 
129  Ga.  450,  59  S.  E.  226. 

39.  Where,  pending  a  suit  for  per- 
manent alimony,  an  application  is  made 
for  temporary  alimony,  the  judge  at 
chambers,  and  in  a  county  other  than 
that  in  which  the  defendant  resides, 
has   jurisdiction,  where  proper  notice 
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2.  Discretion  of  Court.  —  The  allowance  of  temporary  support  is 
largely  a  matter  of  discretion  in  the  trial  court,  with  which  a  review- 
ing court  will  not  interfere  except  in  extreme  cases.40  In  exercising 
its  discretion  for  the  purpose  of  determining  whether  to  make  such 
an  allowance,  the  court  will  look  to  the  pleadings  to  ascertain  if  a 
meritorious  claim  is  alleged,  and  inquire  into  the  financial  resources 
of  the  respective  parties.41  The  merits  of  the  case  should  not,  however, 
be  tried  upon  the  hearing  of  the  preliminary  motion  for  temporary 
alimony  and  expense  money ;  all  that  is  required  is  that  it,  shall  appear 
that  the  wife  has  shown  by  Her  pleadings  a  meritorious  cause  of 
action  and  that  the  suit  is  prosecuted  in  good  faith.42     The  court  in 


has  been  given  to  the  defendant, '  to 
award  temporary  alimony  and  counsel 
fees  to  the  wife.  Hughes  v.  Hughes, 
133  Ga.  187,  65  S.  E.  404. 

Effect  of  Plea  to  Jurisdiction. — The 
mere  fact  that  the  defendant  files  a 
plea  to  the  jurisdiction,  and  the  evi- 
dence on  that  subject  is  conflicting, 
does  not  prevent  the  court  from  grant- 
ing temporary  alimony  and  attorney's 
fees  until  the  final  trial.  Games  v. 
Carries,  138  Ga.  1,  74  S.  E.  785.  See 
also  Miller  v.  Miller,  33  Ela.  453,  15 
So.  222,  24  L.  E.  A.  137. 

Order  may  be  awarded  at  chambers. 
Messervy  v.  M'esservy,  80  S.  €.  277,  61 
S.  E.  442;  Smith  v.  Smith,  51  S.  C.  379, 
29  S.  E.  227. 

40.  Ala.— Brady  v.  Brady,  144  Ala. 
414,  39  So.  237:  Brindley  v.  Brindley, 
115  Ala.  474,  22  So.  448,  121  Ala.  429, 
25  So.  751.  Colo. — Cupples  v.  Cupples, 
31  Colo.  443,  72  Pac.  1056.  D.  C. 
Lesh  v.  Lesh,  21  App.  Cas.  475.  Ota. 
Code,  1895,  §2458;  Keefer  v.  Keefer, 
140  Ga.  18,  78  S.  E.  462;  Coley  v. 
Coley,  128  Ga.  654,  58  S.  E.  205;  Parks 
«.  Parks,  126  Ga.  437,  55  S.  E.  176. 
HI.— Eeifschneider  v.  Keif sehneider,  241 
III.  92,  89  N".  E.  255;  Low  v.  Low,  133 
111.  App.  613;  Harding  v.  Harding,  144 
111.  588,  32  N.  E.  206,  21  L.  E.  A.  310. 
la.— Eastman  v.  Eastman,  140  N.  W. 
400.  Mo.— Hedrick  v.  Hedrick,  157 
Mo.  App.  633,  138  S.  "W.  678.  Ohio. 
Taylor  v.  Taylor,  25  Ohio  St.  71,  allow- 
ance and  amount  are,  by  statute,  left 
to  the  sound  discretion  of  the  court 
or  judge. 

Justice  Shepard  in  delivering  the 
opinion  of  the  court  in  Earle  v.  Earle, 
60  HI.  App.  360,  said:  "But  it  is 
not  a  matter  of  right  under  all  cir- 
cumstances for  the  wife,  who  has 
commenced  suit   for   separate  mainte- 


nance, to  have  allowances  for  alimony, 
suit  money  and  solicitor's  fees.  Such 
must  rest  upon  the  sound  judicial  dis- 
cretion of  the  court  in  which  the  bill 
is  pending,  and  the  exercise  of  such 
discretion  should  depend  upon  its  being 
made  affirmatively  to  appear  that  she 
has  a  meritorious  cause  and  is  proceed- 
ing in  good  faith,  and  that  it  is  just 
and  equitable,  within  the  meaning  of 
the  statute,  that  the  allowance  should 
be  made.  Harding  v.  Harding,  144  111. 
588;  Wooley  v.  Wooley,  24  111.  App. 
431;  Foote  v.  Eoote,  22  111.  App.  425; 
Wheeler  v.  Wheeler,  18  111.  App.  330; 
Jones  v.  Jones,  2  Barb.  Ch.  146;  Wor- 
den  v.   Worden,   3   Edwards   Ch.   387." 

41.  HI.— Earle  v.  Earle,  60  111.  App. 
360;  Harding  v.  Harding,'  40  111.  App. 
202;  Eawson  v.  Eawson,  37  111.  App. 
491.  la. — Eastman  v.  Eastman,  140 
N.  W.  400.  N.  J. — Suydam  v.  Suydam, 
79  1ST.  J.  Eq.  144,  80  Atl.  1057. 

If  the  bona  fides  of  a  wife's  applica- 
tion is  questionable  such  relief  will  be 
denied.     Suydam  v.   Suydam,   79  N.  J.' 
Eq.  144,  80  Atl.  1057. 

42.  Ga.— Coley  v.  Coley,  128  Ga.  654, 
58  S.  E.  205.  HL — Kingman  v.  King- 
man, 150  111.  App.  466;  Earle  v.  Earlfe, 
60  111.  App.  360.  See  also  Hengen  v. 
Hengen,  182  111.  App.  25.  la.— East- 
man v.  Eastman,  159  Iowa  167,  140 
N.  W.  400.  Kan. — Litowich  v.  Litowich, 
19  Kan.  451,  27  Am.  Eep.  145.  Mo. 
Behrle  v.  Behrle,  120  Mo.  App.  677, 
97  S.  W.  1005.  S.  C. — Messervy  v. 
Messervy,   80   S.  C.   277,   61   S.   E.  442. 

In  an  action  by  a  wife  for  separate 
maintenance,  the  fact  that  the  husband 
sets  forth  facts  in  a  cross-complaint 
which  if  true  will  entitle  him  to  a 
divorce  is  not  a  reason  for  disallow- 
ance of  temporary  alimony.  Cupples  v. 
Cupples,   31    Colo.   443,    72   Pac.   1056. 
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its  discretion  may  make  an  allowance  of  counsel  fees  for  the  purpose 
of  aiding  the  wife  in  bringing  her  cause  to  trial,  though  her  application 
for  alimony  pendente  lite  be  denied.43 

Effect  of  Financial  Resources  of  Parties.  —  The  court  may  decree  tem- 
porary alimony  when  the  defendant  is  without  estate  or  certain  in- 
come, but  is  able,  by  the  use  of  his  faculties,  to  provide  reasonable 
maintenance  for  his  wife.44  It  will  be  granted  as  a  rule  only  where 
the  wife  is  without  means,  however,45  though  there  are  authorities 
under  statutes  to  the  effect  that  it  may  be  awarded  although  the  wife 
has  property  from  which  she  derives  an  income.46 

3.  Amount  and  Time  To  Continue. —  In  making  such  allowances 
due  regard  should  always  be  had  to  the  character  of  the  litigation, 
the  services  necessarily  to  be  performed,  the  probable  expense  to  be 


See  also  Hengen  v.  Hengen,  182  111. 
App.  25. 

Where  Validity  of  Marriage  Ques- 
tioned.;— Counsel  fees  and  alimony, 
pendente  lite,  are  only  allowed  to  a 
wife;  and  where  the  answer  denies 
the  fact  of  marriage  under  oath,  and 
the  fact  of  marriage  is  the  main  con- 
troversy in  the  cause,  they  will  not  be 
allowed,  except  upon  satisfactory  proof 
of  the  fact  of  marriage,  or  that  the 
defendant  co-habited  with  the  com- 
plainant as  his  wife,  or  publicly 
acknowledged  her  as  such.  Vreeland  v. 
Vreeland,  IS  N.  J.  Eq.  43.  And  see 
State  v.  Superior  Court,  55  Wash.  347, 
104  Pac.  771,  25  L.  E.  A.  (N.  S.)  387, 
citing  and  quoting  from  Vreeland  v. 
Vreeland,  supra,  with  approval  and 
holding  that  an  order  for  alimony 
pendente  lite  and,  suit  money  cannot 
be  made,  independently  of  statute,  in 
an  action  for  separate  maintenance, 
where  the  fact  of  marriage  is  denied. 
Where  a  de  facto  marriage  relation 
exists  the  question  as  to  the  validity 
of  the  marriage  is  not  a  question  to 
be  determined  in  passing  on  a  motion 
for  temporary  alimony,  and  the  court 
has  the  power  to  grant  alimony  pen- 
dente lite  upon  the  showing  of  a  de 
facto  marriage,  regardless  of  the  valid- 
ity of  such  marriage.  Wyrick  v.  Wy- 
rick,  162  Mo.  App.  723,  145  S.  W.  144: 

No  reference  to  a  master  is  necessary. 
Low  v.  Low,  133  111.  App.  613.  And 
see  Norman  v.  Norman  (S.  C),  77  S.  E. 
865. 

43.  Oram  v.  Oram,  77  N.  J.  Eq.  1, 
75  Atl.  994. 

44.  Ex  parte  Messervy,  80  S.  C.  285, 
61  S.  E.  445. 


But  see  State  v.  Superior  Court,  55 
Wash.  -347,  104  Pae.  771,  25  L.  B.  A. 
(N.  S.)  387,  holding  order  for  alimony 
pendente,  lite  and  suit  money  cannot  be 
made  where  defendant  alleges  inability 
to  pay. 

The  principal  of  an  unproductive  es- 
tate may  be  charged  for  suitable  al- 
lowances. Low  v.  Low,  133  111.  App. 
613. 

45.  Brady  v.  Brady,  144  Ala.  414,  39 
So.  237,  denied  where  wife  had  prop- 
erty though  bringing  in  little  or  no 
revenue.  Arid  see  Litowich  v.  Litowich, 
19  Kan.  451,  27  Am.  Eep.  145;  Verner 
v.  Verner,  62  Miss.  260  (wherein  the 
court  said:  <'And  as  she  is  entitled  to 
be  maintained  by  her  husband,  no  rea- 
son is  perceived  why  she  shall  not  be 
allowed  alimony  pendente  lite  and  the 
means  to  maintain  her  suit  when  her 
bill  shows  a  case  entitling  her  to  per- 
manent alimony,  and  she  is  without 
the  means  of  present  support  and  un- 
able to  conduct  her  'suit,  rendered 
necessary  by  the  refusal  of  her  hus- 
band to  maintain  her");  also  State  v. 
Superior  Court,  55  Wash.  347,  104  Pae. 
771,  25  L.  E,  A.   (N.  S.)   387. 

A  showing  that  the  wife  is  without 
means,  and  that  her  husband  is  able 
to  furnish  them,  and  that  she  is  en- 
titled to  an  allowance  with  which  to 
carry  on  the  litigation,  will,  ordinarily, 
be  sufficient  to  justify  an  allowance 
for  her  necessary  support.  Simpson  v. 
Simpson,  91  Iowa  235,  59  N.  "W.  22. 

46.  An  Illinois  statute  which  .pro- 
vides that  ' '  the  court  may  grant  al- 
lowances to  enable  the  wife  to  prose- 
cute her  suit  as  in  cases  of  divorce," 
has  been  construed  to  warrant  an  al- 


Vol.  XI 


HUSBAND  AND  WIFE 


875 


incurred,  and  all  other  circumstances  which  the  court  can  see  may 
tend  to  lessen  or  increase  the  probable  expense  of  the  litigation.47 

To  Whom  Made  Payable The    temporary    allowance    to    the    wife 

should  be  made  to  her  direct  and  not  to  any  third  person  not  a  party 
to  the  litigation.48 

"Until  Further  Order."  — There  is  no  error  in  making  the  payments 
continue  "until  the  further  order  of  the  court,"  as  this  merely  means 
until  the  further  order  of  the  court  during  the  pendency  of  the 
litigation.49 

4.  Enforcement  of  Order  Making  Allowance.50  —  By  express  pro- 
vision of  statute  in  at  least  one  state,  the  order  when  filed  and  recorded 
becomes  a  lien  on  the  property  of  the  defendant.51  It  may  also  be 
enforced  by  an  attachment  for  contempt,  where  the  defendant  fails 
to  make  the  payments  provided  for.52 


lowance  pendente  lite  where  the  wife 
had  property  and  an  income  there- 
from. Harding  v.  Harding,  144  111. 
588,  32  N.  E.  206,  reversing  40  HI.  App. 
202,  on  this  point;  Lumpkin  v.  Lump- 
kin, 78  111.  App.  324. 

47.  Harding  v.  Harding,  144  HI.  588, 
32  N.  E.  206,  21  L.  B,  A.  310;  Cash 
v.  Cash,  180  111.  App.  31;  Low  v.  Low, 
133  111.  App.  613. 

In  Kingman  v.  Kingman,  150  111. 
App.  466,  the  court  said:  "There  is 
ho  fixed  rule  for  the  allowance  of 
temporary  alimony,  hut  it  is  a  matter 
resting  in  the  exercise  of  the  sound 
judicial  discretion  of  the  court  on  the 
facts  as  presented.  The  rule  laid  down 
by  Bishop  in  his  work  on  Marriage  and 
Divorce  is,  that  the  wife  should  be  al- 
lowed about  one-fifth  of  the  joint  in- 
come, and  it  is  just  that  the  wife  who 
is  prosecuting  her  suit  in  good  faith 
should  be  able  to  live  comfortably  and 
be  placed  upon  an  equality  with  her 
husband  to  carry  on  the  litigation. 
She  should  be  maintained  in  a  condi- 
tion suitable  to  the  station  in  life 
occupied  by  'the  parties."  See  also 
Harding  v.  Harding,  144  111.  588,  32 
N.  E.  206,  21  L.  E.  A.  310;  Cash  v. 
Cash,   180   111.    App.    31. 

Fees  for  unnecessary  services  will  not 
be  awarded.  Herrmann  v.  Herrmann, 
88  App.  Div.   76,  84  N.  Y.   Supp.  736. 

On  hearing  of  an  application  for 
temporary  alimony,  including  expenses 
of  litigation,  the  judge  may  allow  as 
counsel  fees  such  sum  as  in  his  dis- 
cretion appear  proper  under  all  the 
facts  and  circumstances  of  the  case, 
although  there  is  no  evidence  before 


him  fixing  any  amount  as  the  value 
of  the  services  rendered  and  to  be  ren- 
dered by  the  plaintiff's  counsel.  Carnes 
v.  Carnes,  138  Ga.  1,  74  S.  E.  785; 
Hughes  v.  Hughes,  133  Ga.  187,  65 
S.  E.  404;  Sweat  v.  Sweat,  123  Ga. 
801,  51  S.  E.  716. 

Future  Attorney's  Fees. — The  court 
should  not  make  an  allowance  in  ad- 
vance of  so  much  per  diem  for  services 
to  be  performed  by  the  wife's  coun- 
sel.   FarreU  v.  Earrell,  149  111.  App.  47. 

48.  Anderson  v.  Steger,  173  111.  112, 
50  N".  E.  665;  Low  v.  Low,  133  111.  App. 
613;  Leaf  green  v.  Leafgreen,  127  111. 
App.  184. 

49.  Low  v.  Low,  133  111.  App.  613. 
And  see  Sweasey  v.  Sweasey,  126  Cal. 
123,  130,  58  Pac.  456,  wherein  "the 
temporary  alimony  was,  until  the  fur- 
ther order  of  the  court,  to  provide  for 
plaintiff  until  the  judgment  became 
final  and  could  be  enforced,"  which  in 
case  of  appeal  would  continue  until 
it  was  determined.  The  court  said: 
"We  will  not  presume  that  it  will  be 
continued  after  plaintiff  can  have  the 
benefit  of  her  judgment." 

50.  As  to  enforcement  of  judgment 
or  decree  for  separate  maintenance,  see 
supra,  XVI,;  P,  3. 

51.  Vt.-Pub.  St.,  1906,  §3109.  See 
generally  the  statutes  of  the  several 
sts  tps 

52.  Harding  v.  Harding,  180  111.  592, 
54  N".  E.  604,  affirming  79  111.  App.  621, 
court  does  not  err  in  entertaining  a 
petition  for  an  attachment  for  con- 
tempt while  an  appeal  is  pending  from 
the  judgment  awarding  permanent  ali- 
mony. 
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5.  Review.  —  A  judgment  or  decree  awarding  temporary  alimony 
in  a  suit  for  separate  maintenance  is  appealable  in  some,53  but  not  in 
all  states.64  „ 

The.  rule  obtains  that  in  reviewing  such  judgment  or  decree,  where 
properly  presented  for  review,  the  court  will  not  interfere  therewith 
in  the  absence  of  av  gross  abuse  of  discretion  in  the    trial    court.55 

XVII.  ABANDONMENT  AND  NON-SUPPORT.  —  A.  Civil 
Remedies.  —  1.  In  General.56  —  Statutes  in  some  states  provide  for 
an  action  for  a  penalty  for  the  wife's  benefit  against  a  husband 
guilty  of  bastardy  br  seduction  who  marries  the  female  and  deserts 
her  within  a  specified  time  thereafter.57  Such  actions  though  prosecuted 
in  the  name  of  the  state  are  not  criminal  prosecutions,  but  civil 
actions.58 

Other  statutes  provide  that  in  case  the  husband  or  wife  abandons 
the  other  and  leaves. the  state,  and  remains  absent  therefrom  without 
providing  for  the  maintenance  and  support  of  his  or  her  family,5' 
or  is  imprisoned  in  the  penitentiary,60  or  incapacitated  by  intemper- 


53.  Dye  v.  Dye,  9  Colo.  App.  320,  48 
Pae.  313. 

Where  a  wife  filed  suit  against  her 
husband  for  permanent  alimony,  and 
also  applied  to  have  temporary  ali- 
mony awarded  for  the  benefit  of  her- 
self and  their  child  of  tender  years; 
and  where  the  presiding  judge  declined 
to  award  temporary  alimony  or  attor- 
ney's fees  to  the  wife,  but  directed 
that  a  certain  sum  should  be  paid  by 
the  husband  each  month  for  the  sup- 
port and  maintenance  of  the  child,  and 
to  the  ruling  denying  temporary  ali- 
mony and  attorney's  fees  for  her  the 
wife  excepted,  the  fact  that  while  the 
ease  was  pending  in  the  appellate 
court  she  collected  some  of  the  amount 
awarded  for  the  support  of  the  child 
will  not  be  ground  for  dismissing  the 
bill  of  exceptions.  Coley  v.  Coley,  128 
Ga.  654,  58  S.  E.  205. 

54.  Brady  v.  Brady,  144  Ala.  414,  39 
So.  237  (explaining  and  qualifying 
Brindley  v.  Brindley,  115  Ala.  474,  22 
So.  448,  121  Ala.  429,  25  So.  751,  in 
so  far  as  it  assumes  that  an  appeal 
is  properly  prosecuted  from  a  decree 
awarding  temporary  alimony);  Taylor 
v.  Taylor,  25  Ohio  St.  71  (no  appeal 
given  under  early  Ohio  statute). 

Decree  not  such  a  final  decree  as 
will  support  an  appeal,  or  of  the  class 
from  which  the  statute  gives  the  right 
of  appeal.  Brady  v.  Brady,  144  Ala. 
414,  39  So.  237. 

Mandamus  can  be  awarded  by  the 
appellate  court  to  vacate  such  a  decree. 
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Brady  v.  Brady,  144  Ala.  414,  39  So. 
237. 

55.  Lesh  v.  Lesh,  21  App.  Cas.  (D. 
C.)  475;  Crittenden  v.  Crittenden,  37 
111.  App.  617,  and  generally  the  cases 
cited  supra,  XVI,  I,  and  2  Standard 
Peoc.  449,  et  seq.,  also, title  "Writ  of 
Error." 

56.  As  to  action  for  separate  mainte- 
nance,   see   supra,  XVI. 

57.  Melbourne  v.  State,  161  Ind. 
364,  68  N.  E.  684;  Latshaw  V.  State, 
ex  rel.  Latshaw,  156  Ind.  194,  59  N.  E. 
471;  State  v.  Richeson,  36  Ind.  App. 
373,  75  N".  E.  846;  State  v.  Lannoy, 
30  Ind.  App.  335,  65  N.  E.  1052. 

'  Constitutionality. — Such  an  act  does 
not  violate  constitutional  provisions 
forbidding  excessive  fines  and  cruel  and 
unusual  punishment  notwithstanding 
the  damages  are  not  limited  in  amount; 
nor  does  it  violate  provisions  preclud- 
ing placing  a  person  twice  in  jeopardy 
for  the  same  offense.  Latshaw  v.  State, 
ex  rel.  Latshaw,  156  Ind.  194,  59  N.  E. 
471. 

58.  Latshaw  v.  State  ex  rel.  Lat- 
shaw, 156  Ind.  194,  59  KT.  E.  471. 

59.  HI— Bev.  Sts.,  ch.  68,  §11.  Me. 
Rev.  St.,  1903,  ch.  63,  §7,  as  amended, 
by  Pub.  L.,  1905,  ch.  123,  §6.  Mass. 
Rev.  Laws,  1902,  ch.  153,  §31.  Okla. 
Comp.  Laws,  1909,  §3652.  Vt.— Pub. 
Sts.,   1906,   §3044. 

60.  111.— Rev.  Sts.,  ch.  68,  §11.  Mass. 
Rev.  Laws,  1902,  ch.  153,  §31.  Okla. 
Comp.  Laws,  1909,  §3652.  Vt.— Pub. 
St.,  1906,  §3044. 
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anee,61  any  court  of  record  in  the  county  where  the  husband  or  wife 
so  abandoned  resides,02  may,  on  application  by  petition,  setting  forth 
fully  the  facts,63  authorize  him  or  her  to  manage,  control,  sell  and 
incumber  the  property  of  the  other,  as  shall  be  necessary,  in  the  judg- 
ment of  the  court,  for  the  support  and  maintenance  of  the  family,  and 
for  the  purpose  of  paying  the  debts  of  the  other,  or  debts  contracted 
for  the  support  Of  the  family.64 

The  court  in  actions  by  the  abandoned  husband  or  wife  where  he 
or  she  leaves  the  state  can  only  exercise  judgment  as  to  what  is  neces- 
sary for  the  support  and  maintenance  of  the  family  and  to  pay  debts 
contracted  for  the  support  of  the  family,  by  hearing  evidence  and 
providing  such  amount  as  in  the  judgment  of  the  court  is  necessary.65 
It. cannot  take  the  husband's  property  and  give  it    to    the    wife.60 

2.  Process.  —  Notice  of  such  proceeding  against  the  husband  de- 
serting the  wife  and  going  to  another  state  is  given  as  in  ordinary 
actions  against  non-residents  by  publication.67 


61.  Vt.  Pub.  St.,  1906,  §3044. 

62.  HI.  Rev.  St.,  eh..  68,  §11;  Okla. 
Comp.  Laws,  1909,  §3652. 

In  Massachusetts  the  probate  court 
has  jurisdiction.  Rev.  Laws,  1902,  ch. 
153,  §31.  And  the  petition  may  be 
brought  in  the  county  in  which  either 
of  the  parties  lives,  except  that  if  the 
petitioner  has  left  the  county  in  which 
the  parties  have  lived  together  and  the 
respondent  still  lives  therein,  the  peti- 
tion shall  be  brought  in  that  county. 
Eev.  Laws,  1902,  §34. 

63.  111.— Rev.  St.,  ch.  68,  §11.  Mass. 
Eev.  Laws,  1902,  ch.  153,  §32.  Vt. 
Pub.  Sts.,  1906,  §3044. 

In  Oklahoma  on  application  by' affi- 
davit.   Comp.  Laws,  1909,  §3652. 

64.  m.— Rev.  St.,  ch.  68,  §11;  Brand 
1  v.  Brand,  252  111.   134,   96   N.   E.   918. 

Mass.— Rev.  Laws,  1902,  ch.  153,  §31 
(but  by  this  statute  this  procedure  is 
given  to  the  wife  only).  Mo. — Eev. 
St.,  §§8297,  9298.  Okla.— Comp.  Laws, 
1909,  §3652.  Vt.— Pub.  Sts.,  1906,  §3044. 

All  contracts,  sales  or  incumbrances 
made  by  either  the  husband  or  the 
wife,  by  virtue  of  this  power  are  bind- 
ing on  both,  and  during  such  absence 
or  confinement,  the  person  acting  under 
such  power  may  sue  and  be  sued  there- 
on; and  for  all  acts  done  the  property 
of  both  shall  be  liable,  and  execution 
"ay  be  levied  or  attachment  issued 
accordingly.  111.  Rev.  St..  1909,  ch. 
68,  §12. 

No  suit  or  proceeding  will  abate,  or 
he  in  anywise  affected,  by  the  return 
<"  release  of  the  person  absent  or  con- 


fined, but  he  or  she  will  be  permitted 
to  prosecute  or  defend  jointly  with  the 
other.     111.  Rev.  St.,  ch.  68,  §12. 

65.  Brand  v.  Brand,  252  111.  134,  96 
N.  E.  918. 

If  the  property  of  the  abandoning 
person  is  to  be  incumbered  it  would  be 
necessary  to  the  protection  of  his 
rights  that  the  court  should  fix  the 
amount  of  the  encumbrance,  and  if  it 
is  to  be  sold,  compliance  with  the  stat- 
ute would  require  the  court1  to  ascer- 
tain itB  value,  the  price  at  which  it 
ought  to  be  sold,  the  best  investment 
of  the  proceeds  and  any  other  matter 
necessary  for  the  protection  of  the 
rights  of  the  parties,  and  it  would  be 
necessary  by  means  of  a  trustee,  or  in 
some  other  way,  to  control  the  funds. 
Brand  v.  Brand,  252  111.  134,  96  N.  E. 
918. 

66.  Brand  v.  Brand,  252  111.  134,  90 
N.  E.  918. 

"There  might  be  cases  where  a  court 
could  commit  to  an  abandoned  spouse 
the  management  and  control  of  a  farm 
or  ineome.-paying  property  upon 
such  conditions  as  would  protect  the 
property  and  the  rights  of  the  owner, 
but  it  would  be  contrary  to  the  statute 
to  take  the  property  of  one  and  give 
it  to  the  other  by  an  authority  to  sell 
or  incumber  it  and  receive  the  pro- 
ceeds/' Brand  v.  Brand,  252  HI.  134, 
96  N.  E.  918.     , 

67.  111.  Rev.  St.,  ch.  68,  §11;  Brand 
v.  Brand,  252  111.  134,  96  N.  E.  918; 
Okla.  Comp.  Laws,  1909,  §3652. 

In  Massachusetts  the  notice  is  given 
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3.  Complaint.  —  A  complaint  against  a  husband  for  fraudulent 
marriage  substantially  following  the  language  of  the  statute,6"  and 
embracing  such  facts  .as  the  statute  prescribes  to  be  essential  to  create 
the  liability  is  sufficient.69 

'  4.  Questions  of  Law  and  Pact.  —  In  prosecutions  for  fraudulent 
marriage  the  question  as  10  whether  the  marriage  was  fraudulent  is 
for  the  jury.70  If  the  statute  provides  that  the  practice  in  such 
action  shall  be  governed  by  the  laws  governing  prosecutions  for  bas- 
tardy, and  in  bastardy  proceedings  the  court  fixes  the  amount  of  dam- 
age, the  court  must  assess  the  damage,  though  the  trial  be  by  jury,71 
the  amount  being  questioned  only  by  an  exception  to  the  judgment 
rendered  or  a  motion  to  modify  the  same.72 

5.  Costs.  —  The  solicitor's  fee  is  a  necessary  expense  in  securing' 
the  rights  of  the  wife  upon  abandonment  of  the  husband  and  his 
leaving  the  state  and  is  to  be  classed  as  an  expense  incurred  for  the 
support  and  maintenance  of  the  family,  but  the  duty  is  committed  to 
the  court  to  ascertain  how  much  is  necessary  for  that  purpose,  which 
involves  a  determination  of  the  amount  which  may  be  paid  from  the 
property.73  *  • 

6.  Review.  —  In  the  absence  of  a  statute  providing  therefor,  no 
appeal  lies  from  an  order  requiring  the  defendant  to  contribute  to 
the  support  of  his  wife  in  accordance  with  the  provisions  of  such 
statutes*738. 


as  in  libels  for  divorce  when  the 
libelee  is  out  of  the  state.  Kev.  Laws, 
1902,  ch.  153,  §32. 

68.  Latshaw  v.  State  ex  rel.  Lat- 
shaw,  156  Ind.  194,  59  N.  E.  471. 

To  test  the  sufficiency  of  such  a  com- 
plaint the  statute  creating  the  remedy 
must  control  and  not  the  rules  under 
the  codes  which  control  pleadings  in 
actions  of  common  law  origin.  Lat- 
shaw v.  State  ex  rel.  Latshaw,  156  Ind. 
194,  59  N.  E.  471.  For  copy  of  com- 
plaint see  Latshaw  v.  State,  supra. 

A  complaint  under  the  act  of  1895 
(Acts  1895,  p.  167)  is  not  bad  because 
it  charges  that  the  defendant  fraud- 
ulently entered  into  the  marriage  with 
intent  to  escape  a  criminal  prosecution 
where  the  particular  prosecution  whii-h 
the  defendant  desired  to  avoid  as 
charged  in  the  complaint,,  was  bastardy, 
since  the  characterization  thereof  by 
the  pleader  was  merely  a  misnomer  and 
did  not  vitiate  the  complaint.  Latshaw 
v.  State  ex  rel.  Latshaw,  156  Wd.  194, 
59  N.  E.  471. 

69.  Latshaw  v.  State  ex  rel.  Lat- 
shaw,  156  Ind.  194,  59  N.  E.  471. 

A  complaint  is  not  bad  for  failing 
to   show    that   the   relatrix   had   been 
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either  seduced  or  was  the  mother  of 
a  bastard  child,  where  it  was  alleged 
that  she  was  then  pregnant  with  a 
bastard  child;  or  for  failing  to  state 
the  specified  facts  constituting  the 
fraud.  Latshaw  v.  State  ex  rel.  Lat- 
shaw, 156  Ind.  194,  59  N.  E.  471. 

70.  Latshaw  v.  State  ex  rel.  Lat- 
shaw, 156  Ind.  194,  59  N.  E.  471. 

71.  Latshaw   v.    State    ex  rel..  Lat-  ' 
shaw,    156    Ind.    194,-59   N.    E.    471; 
State  v.  Kicheson,  36  Ind.  App.  373,  75 
N.   E.   846. 

72.  State  v.  Kicheson,  36  Ind.  App. 
373,  75  N.  E.  846. 

.  73.  Brand  v.  Brand,  252  HI.  134,  96 
N.  E.  918. 

73a.  Cotton  v.  Cotton,  103  Me.  210, 
68  Atl.  824,  holding  that  as  the  Maine 
statute  does  not  give  a  right  of  appeal 
in  such  case,  none  exists,  the  general 
statute  giving  the  right  of  an  appeal 
from  the  court  having  jurisdiction  in 
this  case  not  extending  to  proceedings 
under  this  statute.  The  court  said: 
"The  question  now  before  this  court 
is  therefore,  whether  these  general 
provisions  of  the  charter  of  the  Auburn 
Municipal  Court  must  be  held  ap- 
plicable to  the  wife's  petition  for  sup- 
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B.  Criminal  Prosecution.  —  1.  In  General.  —  In  the  absence  of 
a  statute  making  it  a  crime  for  a  husband  to  leave  his  wife  and  family 
:  without  the  means  of  support,  the  husband  cannot  be  prosecuted 
criminally  therefor.74  Under  statutes,  however,  in  most  states,  the 
husband  may  now  be  prosecuted  criminally  where  he  abandons  or 
neglects  to  provide  for  his  wife  and  family.75 


-port  from  her  husband,  authorized  by 
a  subsequent  statute,  or  whether  it 
•was  the  intention  of  the  legislature  to 
confer  upon  the  municipal  courts  as 
well  as  upon  the  Supreme  Judicial  and 
Superior  courts,  jurisdiction  and  author- 
ity to  grant  prompt  and  summary  re- 
lief in  such  cases  without  the  inevitable 
delays  incident  to  the  right  of  appeal. 
In  the  light  of  the  history'  and  man- 
ifest purpose  of  the  legislation  upon 
this  subject,  it  is  the  opinion  of  the 
court  that  the  latter  view  of  the  ques- 
tion is  the  just  and  proper  one  and 
that  the  defendant's  contention  cannot 
be  sustained.  .  .  .*  If"  the  defendant 
could  secure  the  opportunity  for  de- 
lay afforded  by  exercising  a  right  of 
appeal  to  the  Supreme  .Judicial  Court 
and  thus  vacating  the  order  of  the 
•court  below,  it  is  obvious  that  one 
of  the  vital  purposes  of  the  statute 
Would  necessarily  be  defeated,  and  in 
many  instances  the  ravages  of  hunger 
and  disease  would  outrun  the  benev- 
olence of  the  statute.  Such  orders  are 
ordinarily  of  a  temporary  character 
subject  to  revision  by  the  court  which 
makes  them,  and  no  injustice  is  likely 
to  result  from  the  exercise  of  such 
Power  by  the  lower  courts.  ...  It 
is  accordingly  the  opinion  of  the  court 
that  the  ruling  of  the  single  justice 
was  based  upon  a  correct  interpretation 
,  of  the  statute,  and  that  the  appeal 
Was  properly   dismissed." 

74.  JQx  tfkrte  Jackson,  45  Ark.  158. 
Not  a  Crime  at  Common  Law. — Ex 

parte  Jackson,  45  Ark.  158. 

75.  See  the    following:    Ala. — Code, 

1907,  §7843;  Carnley  v.  State,  162  Ala. 
f,  40  So.  362;  Carney  v.  State,  84 
fa.. 7,  4  So.  285;  Boula  v.  State,  49 
Ala.  222.  Ark.— Acts,  19C9,  p.  134; 
ween  v.  State,  96  Ark.  175,  131  S.  W. 
»3,  Ann.  Cas.  1912  B  279  (upholding 
wnstitjiltionality  of  statute).  Cal. 
Penal  Code,    §270a.      Colo.— Eev.   Sts., 

1908,  §3015;  Poole  v.  People,  24  Colo. 
S10,  52  Pac.  1025,  65  Am.  St.  Eep. 
«5.  .Conn.-^State  v.  Schweitzer,  57 
Wnn.  532,  18  Atl.  787;  6  L,  B.  A.  125. 


Idaho.— Eev.  Codes,  §6781.  111.— Eev. 
St.,  1909,  ch.  68,  §24;  People  v.  Plury, 
173  111.  App.  640;  People  v.  Peterson, 
172  111.  App.  287;  People  v.  Golden,  167 
111.  App.  458;  Stanley  v.  People,  104 
111.  App.  29*4;  State  v.  Brinkman,  40 
111.  App.  284.  la.— Code,  1907,  Supp., 
§4775a;  State  v.  Hill,  161  Iowa  '279, 
142  N.  W.  231;  State  v.  Weyant,  149 
Iowa  457,  128  N.  W.  839;  State  v.  Mor- 
gan, 146  Iowa  298,  125  N.  W.  166;  State 
v.  Dvoracek,  140  Iowa  266,  118  N.  W. 
399.  Kan.— Laws  1911,  ch.  163;  State 
v.  Waller,  90  Kan.  829,  136  Pac.  215; 
State  v.  Gillmore,  88  Kan.  835,  129 
Pac'  1123  (upholding  the  constitution- 
ality of  the  statute).  La. — Act  No.  34, 
p.  42  of  1902;  State  v.  Baurens,  117  La. 
136,  41  So.  442;  State  v.  Baker,  112 
La.  801,  36  So.  703  (holding  statute 
constitutional);  State  v.  Cucullu.  110 
La.  1087,  35  So.  300.  Mich.— Pub. 
Acts,  1903,  p.  46;  People  v.  Malsch,  119 
Mich.  112,  77  N.  W.  638,  75  Am.  St. 
Eep.  381.  Minn.— Eev.  Laws,  1905, 
§'4934,  as  amended,  see  Supp.  1909, 
§4934.  Mo.— Eev.  St.,  1909,  §4495; 
State  v.  Davis,  70  Mo.  467;  State  v. 
Bruening,  60  Mo.  App.  51;  State  v. 
Brinkman,  40  Mo.  App.  284;  State  v. 
Greenup,  30  Mo.  App.  299;  State  v. 
Fuchs,  17  Mo.  App.  458.  Neb. — Comp. 
St.,  1911,  p.  2430;  State  v.  Hoon,  78 
Neb.  618,  111  N.  W.  462.  N.  J.— Ecker- 
son  v.  Mitchell,  74  N.  J.  L.  347,  68 
Atl.  81;  Cohen  v.  "Watson,  58  N.  J. 
L.  499,  33  Atl.  943;  Heller  v.  Brown, 
57  N.  J.  L.  634,  31  Atl.  168.  Nev. 
Eev.  Laws,  1912,  §§6446,  6481.  N.  Y. 
People  v.  Smith,  139  App.  Div.  361,  124 
N.  Y.  Supp.  57;  People  v.  Harmer,  75 
Misc.  399,  135  N.  Y.  Supp.  529.  N.  C. 
Eev.  of  1905,  §3355;  State  v.  May,  132 
N.  C.  1020,  43,  S.  E.  819;  State  v.  Dea- 
ton,  65  N.  C.  496.  N.  D.— Eev.  Codes, 
1905,  §8911.  Utah.— Laws  of  1911,  p. 
149.  Vt.— Pub.  Sts.,  1906,  §5726.  Va. 
Code,  1904,  §3795c;  Draper  v.  Com.,  115 
Va.  941,  79  S.  E.  322.  Wash.— Bern. 
&  Bal.  Code,  §5933;  State  v.  McPherson, 
72  Wash.  371,  130  Pac.  481.  W.  Va. 
Code,  1906,  §4216.  Wis.— Statutes  1898, 

Vol.  XI 


880 


HUSBAND  AND  WIFE' 


2.  Jurisdiction  and  Venue.  —  The  court  having  jurisdiction  of  such 
prosecutions  depends  nppn  the  local  statutes,76  some  statutes  providing 
for  prosecutions  before  justices  of  the  peace,77  others  police  courts.78 


§45S7c;  State  v.  Witham,  70  "Wis.  473, 
35    N.    W.    934. 

See  -generally  the  cases  throughout 
this  section. 

For  discussion  of  constitutionality 
of  Texas  statutes  upon  the  subject, 
see  Thacker  v.  State,  62  Tex.  Gr.  294, 
136  S.  W.  1095;  Ex  parte  Smythe,  56 
Tex.  Cr.  375,  120  S.  W.  2Q0. 

May  be  prosecuted  as  disorderly 
person  under  statutes  in  some  states. 
Cohen  v.  Watson,  58  N.  J.  L.  499,  33 
Atl.  943;  People  v.  De  Wolf,  133  App. 
Div.  879,  118  N.  T.  Supp.  75;  In  re 
Newkirk,  37  Misc.  404,  75  N.  Y.  Supp. 
777;  People  v.  Miller,  30  Misc.  355,  63 
N.  Y.   Supp.   949. 

Proceeding  under  such  statutes  is  a 
criminal  one,  not  a  civil  one  in  a  crim- 
inal form.  State  v.  Schweitzer,  57 
Conn.  532,  18  Atl.  787,  6  L.  E.  A.  125. 
And  see  People  v.  Flury,  173  111.  App. 
640,  holding  that  the  proceeding  is  not 
a  civil  one  brought  by  the  wife,  but  a 
criminal  one  for  an  offense  against  the 
peace  and  dignity  of  the  people  of  the 
state;  People  v.  Peterson,,  172  111. 
App.  .  287.  Compare  State  v.  MeCul- 
lough,  1  Penne.  (Del.)  274,  decided  "un- 
der Act  of  April  13,  1887. 

Statutes  Not  Retroactive. — See  State 
v.  Deaton,  65  1ST.  G.  496,  under  early 
North  Carolina  statute.  Compare,  State 
v.  Witham,  70  Wis.  473,  35  N.  W.  934, 
under  Act  of  1885. 

Statute  applies  to  voidable  marriage 
between  minors,,  until  a  decree  of  an- 
nulment. State  v.  McPherson,  72 
Wash.  371,  130  Pac.  481.  • 

Object  of  Statutes. — The  chief  ob- 
ject of  these  statutes  is  to  compel  the 
husband,  when  able,  to  support  his 
family,  and  '  wherever  he  deserts  his 
wife,  leaving  her  in  destitute  oT 
necessitous  circumstances  it  is  his  duty 
to  provide  for  her  there  unless  some 
reason  be  shown  why  she  should  fol- 
low him  elsewhere.  State  v.  Gillmore, 
88  Kan.  835,  129  Pac.  1123.  And  see 
Burton  v.  Com.,  109  Va.  800,  63  S.  E. 
464. 

They  are  not  in  all  cases  mere  poor 
laws,  and  are  not  designed  merely  to 
redress  the  public  grievance  flowing 
from  the  conduct  denounced.    They  are 
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intended  to  supplement  other  means 
and  remedies  for  enforcing  the  moral 
and  social  duty  of  a  husband  to  sup- 
port his  wife.  State  v.  Waller,  90  Kan. 
829,  136  Pac.  215.  '  See  also  People  v. 
Malsch,  119  Mich.  112,  77  N.  W.  638, 
75  Am.  St.  Eep.  381. 

Where,  however,  the  statutes  make 
the  injury  to  the.  public,  through  the 
danger  of  their  becoming  a.  public 
charge,  an  essential  element  of  the  of- 
fense, they  are  said  to  be  designed 
to  redress-  public  grievances,  _  rather 
than  to  provide  a  remedy  for  the  wife, 
in  addition  to  those  afforded  by  civil 
proceedings.  See  the  following  cases: 
Eckerson  v.  Mitchell,  74  N.  J.  L.  347, 
68  Atl.  81;  Cohen  v.  Watson,  58  N.  J. 
L.  499,  33  Atl.  94J;  People  v.  Wexler, 
136  N.  Y.  Supp.  679;  People  V.  Duffin, 
68  Misc.  290,  125  N.  Y.  Supp.  71;  Peo- 
ple v.  Smith,  139  App.  Div.  361,  124 
N.  Y.  Supp.  57;  Bayne  v.  People,  14 
Hun  (N.  Y.)  181;  People  V.  Walsh,  11 
Hun  (N.  Y-)  292. 

Statutes  remedial  in  purpose,  although 
providing  for  the  infliction  of  a  severe 
penalty,  and  to  be  liberally  interpreted 
to  accomplish  the  legislative  intention. 
State  v.  Waller,  90  Kan.  829,  136  Pac. 
215. 

76.  Concurrent  Jurisdiction.— Under 
an  early  statute  in  North  Carolina  jus- 
tices of  the  peace  had  concurrent  jur- 
isdiction with  the  superior  court  in 
such  prosecutions.  State  v.  Deaton,  65 
N.  C.  496.  ', 

Municipal  court  of  Chicago  has  such 
jurisdiction,  since  the  offense  may  be 
prosecuted  by  information.  People  V. 
Peterson,  172  111.  App.  287;  People  ». 
Golden,  167  111.  App.  458. 

In  Ohio,  a  prosecution  under  the  act 
to  prevent  abandonment  and  pauperism 
cannot  be  had  in  the  mayor's  court 
for  the  reason  that  that  court  has  no 
clerk.  McCarty  v.  City  of  Toledo,  11 
Ohio  C.   C.   67. 

77.  Decker  v.  McLorinan,  42  N.  J. 
L.  413. 

78.  People  v.  Hodgson,  126  N.  I. 
647,  27  N.  E.  378;  People  ex  rel. 
Sagazei  v.  Sagazei,  27  Misc.  727,  59 
N.  Y.   Supp.   701.     See  also  Eckerson 
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Neither  the  pendency  of  divorce  proceedings  in  an  appellate  court,70 
nor  a  denial  of  the  marriage  by  the  defendant  will  oust  the  lower 
court  of  jurisdiction  to  try  such  case.80 

Venue.  —  "While  under  some  statutes  the  offense  of  abandonment  is 
punishable  only  in  the  state  or  county  in  which  the  abandonment  took 
place,81  in  other  states  the  offense  is  considered  to  be  a  continuing  one 
and  is  punishable  in  any  jurisdiction  wherein  the  deserting  husband 
is  found,  though  the  desertion  occurred  outside  of  the  jurisdiction  of 
the  court.82 

3.  Indictment  or  Information.83  —  This  offense  may  be  prosecuted 
by  information.84  The  usual  rules  governing  indictments  and  infor- 
mations obtain,85  such  as  that  the  indictment  or  information  must 
charge  all  the  acts  necessary  to  constitute  the  offense,86  and  must,  in 


v.  Mitchell,   74  N.  J.  L.  347,   68   Atl 
81. 

A  complaint  before  one  magistrate 
while  pending  under  the  New  York 
statute  precludes  complainant  from  go- 
ing before  another  magistrate  with  a 
complaint  for  the  same  cause  while  the 
former  proceeding  was  pending.  Peo- 
ple ex  rel.  Sagazei  v.  Sagazei,  27  Misc. 
727,  59  N.  T.  Supp.  701. 

79.  In  re  Baurens,  117  La.  136,  41 
So.  442;  People  ex  rel.  Goetting  v. 
Schnitzer,  71  N.  Y.  Supp.  320. 

80.  Denial  of  Marriage  Affecting 
Jurisdiction. — The  police  magistrate 
having  been  given  jurisdiction  has  pow- 
er to  try  every  fact  necessary  to  de- 
termine the  guilt  of  the  defendant. 
The  fact  that  defendant  denied  the 
marriage  did  not  oust  the  court  of  jur- 
isdiction. People  ex  rel.  Liehttenstein 
e.  Hodgson,  126  N.  Y.  647,  27  N.  E. 
378. 

81.  State  v.  Shuey,  101  Mo.  App, 
438,  74  S.  W.  369.  See  also  People  v. 
Hury,  173  111.  App.  640;  Quails  v.  State 
(Tex.  Crim.),  158  S.  W.  539. 

It  may  be  had  in  the  county  to  which 
the  wife  has  been  sent  by  the  hus- 
band, he  failing  to  follow  according  to' 
agreement  and  thus  rendering  her  de- 
pendent. Johnson  v.  People,  66  111. 
App.  103. 

,82.  Del.— State  v.  McOullough,  1 
Penne.  274,  40  Atl.  237.  La.— State  v. 
Baurens,  117  La.  136,  41  So.  442.  N.  Y. 
People  v.  Wexler,  136  N.  Y.  Supp.  679, 
overruling  People  v.  'Crouse,  86  App. 
Div.  352,  83  N.  Y.  Supp.  812.  Neb. 
Cuthbertson  v.  State,  72  Neb.  727,  101 
N.  W.  1031.  Pa.— Com.  v.  Tragle,  4 
Pa.  Super.  159,  40  Wkly.  N.  Cas.  350. 
But  see   People   v.    Elury,    173    111. 


App.  640;  Bayne  v.  People,  14  Hun 
(N.  Y.)  181;  People  ex  rel.  Sagazei 
v.  Sagazei,  27  Misc.  727,  59  N.  Y. 
Supp.  701  (holding  that  if  the  evidence 
shows  the  wife  was  not  a  resident  of 
the  state  at  the  time  of  the  abandon- 
ment, the  courts  of  the  state  have  no 
jurisdiction  of  the  offense). 

In  Com.  v.  Hart,  12  Pa.  Super.  605, 
it  was  held  that  the  Pennsylvania 
courts  have  jurisdiction  in  wife  deser- 
tion even  if  it  took  place  outside  of 
the  commonwealth,  besides  it  is  a  con- 
tinuing offense,  and  although  the  (Orig- 
inal offense  took  place  in  another  state 
when  the  defendant  comes  within  the 
jurisdiction  and  continues  the  deser- 
tion he  brings  himself  within  the  pro- 
visions of  the  act  of  1867. 

83.  Form  of.— See  Ala.  Code,  1907, 
§7161,    subsec.   2. 

84.  People  v.  Peterson,  172  111.  App. 
287;  People  v.  Golden,  167  111.  App. 
458,  in  both  of  which  cases  it  was  con- 
tended that  the  offense  could  only  be 
prosecuted  by  indictment. 

85.  See  the  title  "Indictment  and 
Information." 

86.  Com.  v.  Friedlander,  53  Pa. 
Super.  221. 

An  indictment  under  a  statute  mak- 
ing the  offense  the  wilful  abandonment 
of  the  wife  without  providing  adequate 
support  for  her  is  insufficient  which 
charges  a  simple  abandonment  without 
charging  a  failure  to  support.  In  legal 
effect,  it  charges  no  offense  whatever 
because  it  fails  to  charge  the  acts 
necessary  to  constitute  an  offense.  State 
v.  May,  132  N.  C.  1020,  43  S.  E.  819. 

A  charge  that  the  defendant,  without 
cause,  deserted  his  wife  "without 
making  provision  for  her   comfortable 
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charging  a  statutory  offense,  follow  in  substance  the  statutory  lan- 
guage,87 and  if  it  does  substantially  follow  such  statutory  language 
it  is  sufficient  where .  the  statute  sufficiently  describes  the  offense.88 

Following  the  foregoing  rule  an  information  alleging  in  the  words 
of  the  statute  that  the  defendant  unlawfully  neglected  and  refused 
to  support  his  wife  is  sufficient,89  without  alleging  the  defendant's 
marriage,90  though  there  is  authority  to  the  effect  that  it  must  be 
directly  alleged  that  defendant  had  a  wife,  and  not  merely  by  alleging 
desertion  of  his  wife.91 

If  the  statutes  make  it  an  offense  to  abandon  and  wilfully  neglecj 
and  fail  to  provide  for  his  wife,  both  the  abandonment  and  failure  to 
support  must  be  alleged  in  the  indictment,92  and  it  should  clearly 
state  that  both  the  abandonment  and  the  defendant's  neglect' or  re- 
fusal to  maintain  or  provide  for  his  wife  were  without  good' cause.93 

There  is  no  necessity  for  alleging  an  actual  desertion  by  the  hus- 
band, however,  where  the  information  alleges  that  he  had  abused 
her  in  such  a  manner  that  she  was  compelled  to  leave  him  and  had 
since  failed  and  refused  to  contribute  anything  to  her  support.94  Nor 
where  a  wilful  abandonment  of  the  defendant's  wife  without  cause 
is  alleged  is  it  necessary  to  charge  that  defendant  separated  from  his 
wife  against  her  will.96 

There  is  no  necessity  for  an  allegation  that  the  wife  was  in  destitute 
or  necessitous  circumstances  at  the  time  of  the  alleged  abandonment 
where  the  statute  does  not  make  this  an  element  of  the  offense  as  to 


support,"  is  bad  where  the  statute  only, 
makes  it  offense  where  the  wife  is 
without  comfortable  support.  State  v. 
Kice,  10*6  Ind.  139,  5  N.  E.  906. 

87.  Cuthbertson  v.  State,  72  Neb. 
727,  101  N.  W.  1031;  Com.  v.  Fried- 
lander,  53  Pa.  Super.  221. 

88.  Conn. — State  v.  Schweitzer,  57 
Conn.  532,  18  Atl.  787,  6  L.  E.  A.  125. 
Mo.— State  v.  Davis,  70  Mo.  467;  State 
v.  Brinkman,  40  Mo.  App.  284.  Wash. 
State  v.  McPherson,  72  Wash.  371,  130 
Pac.  481.' 

■See  also  State  v.  Larger,  45  Mo.  510; 
State  v.  Fleming,   90   Mo.  App.  241. 

89.  State  v.  Schweitzer,  57  Conn. 
532,  18  Atl.  787,  6  L.  E.  A.  125. 

90.  State  v.  Schweitzer,  57  Conn. 
532,  18  Atl.  787,  6  L.  E.  A.  125. 

91.  Irving  v.  State  (Tex.  Crim.),  166 
S.  W.  1166. 

The  wife's  name  should  be  given  if 
known.  Irving  v.  State  (Tex.  Crim.), 
166  S.  W.  1166. 

An  averment  that  the  accused  was 
lawfully  married  to  and  with  the  af- 
fiant, instead  of  inserting  the  name  of 
the  wife  is  not  such  a  fault  as  would 
authorize  a  reversal  of   the  judgment^ 
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particularly  where  the  informatipn  is 
only  attacked  after  verdict  by  a  mo- 
tion in ,  arrest  of  judgment.  State  v. 
Fleming,  90  Mo.  App.  241. 

92.  Cuthbertson  v.  State,  72  Neb. 
727;  State  v.  May,  132  N.  C.  1020,  43 
S.   E.   819. 

An  information  by  a  wife  setting 
forth  that  her  husband  had  abused  her 
in  such  a  manner  that  she  was  com- 
pelled to  leave  him,  and  had  since 
failed  and  refused  to  contribute  any- 
thing to  her  support,  is  sufficient  to 
sustain  an  order  for  support,  although 
the  information  omits  to  set  forth  a 
desertion  by  the  husband.  Com:  v. 
Dean,  21  Pa.  Super.  641. 

93.  Goddard  v.  State,  73  Neb.  739, 
103  N.  W.  443;  Cuthbertson  v.  State,  72 
Neb.  727,  101  N  W".  1031. 

The  indietment  should  allege  de- 
fendant's ability  to  contribute  to  the 
support  of  his  family  (by  his  means, 
or  being  an  able-bodied  person,  by  his 
industry).     Boulo  v.  State,  49  Ala.  22. 

94.  Com.  v.  Dean,  21  Pa.  Super.  641. 

95.  State  v.  Fleming,  90  Mo.  App. 
241. 
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the  wife,96  nor,  under  a  statute  making  it  an  offense  to  refuse  or 
neglect  to  support  one's  family,  need  it  be  alleged  that  the  wife  was 
left  a  burden  upon,  the  public,07  though  where  the  statute  provides 
for  a  prosecution  by  the  overseer  of  the  poor  only  when  by  reason  of 
the  alleged  desertion  of  the  family  of  the  defendant  the  township  might 
become  chargeable,  the  complaint  must  also  allege  that  the  township 
is  likely  to  become  chargeable  by  reason  of  the  abandonment.98 

If  the  prosecution  is  under  a  statute  making  such  an  abandonment 
and  failure  to  provide  punishable  only  where  the  wife  was  sick  at  the 
time  of  the  abandonment,  the  fact  that  she  was  sick  at  that  time  must 
be  alleged.99 

Residence  of  Defendant. —  Though  the  statute  is  only  applicable  to 
residents  of  the  state,  it  need  not  be  alleged  that  defendant  was  a  resi- 
dent of  the  state  at  the  time  of  the  commission  of  the  offense.1  The 
residence  of  the  defendant  must  be  alleged  however  where  the  prosecu- 
tion is  before  a  justice  of  the  peace  where  the  statute  places  jurisdic- 
tion in  the  city  or  township  where  the  defendant  resides.2 

Time.  —While  the  neglect  and  refusal  to  provide  are  in  their  nature 
continuous  wrongs  and  should  properly  be  charged  in  that  form,3  still 
under  the  modern  statutes  as  to  sufficiency  and  materiality  of  allega- 
tions as  to  time,  an  allegation  that  on  or  about  a  specific  date  the  de- 
fendant did  neglect  and  refuse  to  provide  for  his  wife  is  sufficient.* 
The  violation  of  duty  may  be  alleged  as  of  the  time  of  the  desertion,  or 
at  any  subsequent  time  while  the  neglect  continues.5 

Joinder  of  Offenses.  —  If  the  statute  defining  the  offense  of  abandon- 
ment after  seduction  and  marriage  sets  forth  different  methods  or  ways 
in  which  the  offense  could  be  committed,  the  pleader  may  by  using  the 
conjunction  "and"  charge  the  offense  to  have  been  committed  in 
all  the  ways  denounced  by  the  statute,6  but  need  not  do  so ;  but  may 


96.  People  v.  Golden,  167  111.  App. 
458,  wherein  statute  made  this  an  ele- 
ment of  the  offense  where  children  were 
abandoned,  but  not  wife. 

97.  People  v.  Malseh,  119  Mich.  112, 
77  N.  W."  638,  75  Am.  St.  Kep.  381. 

98.  Cohen  v.  Watson,  58  N.  J.  L. 
499,  33  Atl.  943;  Heller  v.  Brown,  57 
N.  J.  L.  634,  31  Atl.  168;  Gedney  v. 
Dey,  44  N.  J.  h.  576. 

99.  Campbell  v.  People,  42  Colo. 
228,'  94  Pac.  256. 

1.  Poole  v.  People,  24  Colo.  510,  52 
Pac.  1025,  65  Am.  St.  Eep.  245. 

Non-residents  are  excepted  from  the 
operation  of  the  statute,  but  it  is  not 
necessary  to  negative  exceptions.  If 
defendant  was  a  non-resident,  that  was 
a  matter  of  defense.  Poole  v.  People, 
24  Colo.  "510,  52  Pae.  1025,  65  Am.  St. 
Bep.  245. 

tfader  the  Pennsylvania  statute  where 


the  record  does  not  show  the  residence 
of  the  defendant  the  case  will  not  be 
reversed  because  the  evidence  showed 
he  was  a  citizen  of  another  state. 
Com.  v.  Friedlander,  53  Pa.  Super.  221. 

2.  Decker  v.  McLorinan,  42  N.  J.  L. 
413. 

Failure  to  taise  the  objection  in  the 
lower  court  waives  tne  error  on  cer- 
tiorari where  no  prejudice  resulted  and 
it  appears  defendant  was  a  resident  of 
the  township  in  which  the  prosecution 
took  place.  Decker  v.  McLorinan,  42 
N.  J.  L.  413. 

3.  State  v.  Stout,  139  Iowa  557,  117 
N.  W.  958. 

4.  State  v.  Stout,  139  Iowa  557,  117 
N.  W.  958. 

5.  Burton  v.  Com.,  109  Va.  800,  63 
S.   E.   464. 

6.  Quails  v.  State  (Tex.  Crim.),  158 
S.  W.  539. 
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allege  merely  one  of  the  ways  in  which  sueh  offense  may  be  committed.' 
So  too  though  the  statute  makes  it  an  offense  to  abandon  the  wife 
"or"  the  children  an  indictment  charging  desertion  of  both  wife  "and" 
children  is  not  bad  for  duplicity,8  but  it  should  indicate  whether  de- 
fendant is  charged  with  failure  to  provide  his  wife  or  children  or  both.9 
4.  Trial.  —  a.  Issues  and  Proof,10  —  The  usual  rule  obtains  in  sueh 
prosecutions  that  the  offense  must  be  proved  as  alleged.11 

b.  Questions  of  Law  and  Fact.  —  "Where  the  venue  of  the  offense  de- 
pends upon  where  the  abandonment  took  place,  the  issue  as  to  where  it 
took  place  should  be  submitted  to  the  jury.12  Likewise  the  question 
whether  the  abandonment  was  in  good  faith  for  the  causes  assigned  is 
for  the  jury,13  though  what  constitutes  good  cause  for  separation  is  a 
question  of  law  for  the  court14    Whether  or  not  the  wife  is  in  neces- 


7.  Quails  v.  State  (Tex.  Crim.),  158 
S.  W.  539. 

8.  Barnes,  J.,  in  Goddard  v.  State, 
73  Neb.  739,  103  N.  W.  443,  delivering 
the  opinion  of  the  court,  said:  "It  is 
further  contended  that  the  court  erred 
in  overruling  the  motion  to  require  the 
state  to  separately  state  and  number 
the  offenses  charged  in  the  informa- 
tion, and  in.  overruling  the  motion  to 
require  the  prosecutor  to  elect  on  which 
offense  he  would  ask  for  a  conviction. 
From  an  examination  of  the  informa- 
tion it  would  seem  that  but  'one  offense 
was  attempted  to  be  charged.  .  .  . 
In  the  case  of  State  v.  Wood,  14  E.  I. 
151,,  .  .  .  the  court  said:  'Under  a 
statute  which  provided,  "Every  person 
who  shall  abandon  his  wife  or  children, 
leaving  them  in  danger  of'  becoming 
a  public  charge,  or  who  shall  neglect 
to  provide  according  to  his  means  for 
the  support  of  his  wife  or  children 
.  .  .  shall  be  imprisoned  not  less  than 
six  months  nor  more  than  three  years," 
a  complaint  charged  that  the  defend- 
ant 'did  neglect  to  provide  according 
to  his  means  for  the  support  of  his 
wife  and  children."  Held,  .  .  .  suf- 
ficient and  not  bad  for  duplicity.  Acts 
forbidden  disjunctively  by  statute  may 
generally  be  charged  conjunctively  in 
one  count  of  an  indictment  or  com- 
plaint.' This  rule  seems  to  be  sup- 
ported by  United  States  v.  Hull,  14 
Fed.  324;  United  States  v.  Fero,  18 
Fed.  901;  State  v.  Gray,  29  Minn.  142; 
State  v.  Oarr,  6  Ore.  133;  State  v. 
.House,  55  Iowa  466;  In  re  Walsh,  37 
Neb.  454.  So  it  appears  from  the 
great  weight  of  authority  that  the  in- 
formation in.  this  case  was  not  bad 
for  duplicity." 
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I  The  abandonment  of  both  must  be 
proved  as  alleged  in  such  case.  Cam- 
ley  v.  State,  162  Ala.  94,  50  So.  362; 
Trawick  v.  State,  4  Ala.  App.  127,  59 
So.  182. 

9.  Com.  v.  Friedlander,  53  Pa. 
Super.  221. 

10.  As  to  presumptions  and  burden 
of  proof  in  prosecutions  for  abandon- 
ment, see  6  Enct.  of  Ev.  815. 

11.  Carnley  v.  State,  162  Ala.  94, 
50  So.  362,  holding  that,  where  the 
accused  is  charged  conjunctively  with 
having  abandoned  his  wife  and  chil- 
dren, the  proof  must  show  an  abandon- 
ment of  both  in  order  to  sustain  a 
conviction;  Trawick  v.  State,  4  Ala. 
App.  127,  59  So.  182;  Quallis  v.  State 
(Tex.  Crim.),  158  S.  W.  539. 

As  to  variance  generally,  see  the 
title  "Variance;"  also  13  Enct.  op 
Ev.  611. 

12.  Quails  v.  State  (Tex.  Crim.),  158 
S.  W.  539. 

13.  State  v.  Hopkins,  130  N.  C.  647, 
40  S.  E.  973. 

.  The  question  whether  the  wife's 
conduct  was  such  as  not  to  make  it  - 
criminal,  for  him  to  refuse  or  neglect 
to  furnish  such  support  is  a  question 
of  fact  for  the  jury,  under  proper  in- 
structions from  the  court.  Hopkins  1). 
State,  126  Wis.  104,  105  N.  W.  223. 

14.  State  v.  Vollenweider,  94  Mo. 
App.  158,  67  S.  W.  942. 

A  husband  cannot  lawfully  abandon 
his  wife  without  good  cause,  which 
would  probably  be  for  a  cause  author- 
izing judicial  separation;  and  in  a 
criminal  prosecution  therefor  -the  jury 
should  not  be  left  to  determine  the 
question  of  good  cause,  but  instruc- 
tions on  the  subject  pertinent  to  thai 
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sitous  circumstances  is  in  all  cases  a  question  of  fact  for  the  jury  to 
determine  under  proper  instructions  from  the  court.15 

c.  Instructions.16  —  The  jury  should  receive  proper  instructions 
relative  to  the  law  applicable  to  the  ease  as  made  by  the  issues  therein.17 

d.  Verdict  or  Finding.  —  The  usual  rules  governing  verdicts  or 
findings  'in  criminal  prosecutions  generally  obtain  in  prosecutions 
under  abandonment  and  non-support  statutes.18  Such  statutes  in 
defining  the  offense  may  make  particular  findings  necessary  in  order 
to  sustain  a  conviction  thereunder.19 


evidence  should  be  given.  State  v. 
Stout,  139  Iowa  557,  117  N.  W.  958. 

15.  la. — S"tate  r.  Weyant,  149  Iowa 
457,  128  N.  W.  839.  Kan.— State  v. 
Waller,  90  Kan.  829,  136  Pae.  215. 
Va.— Burton'  v.  Com.,  109  Va.  800,  63 
S.  E.  464. 

In  a  prosecution  under  a  stat- 
ute making  the  offense  the  leaving 
of  the  wife  or  family  without  suffi- 
cient means  of  subsistence,  or  in  dan- 
ger of  becoming  a  public  charge,  it  is 
a  question  of  fact  for  the  jury  whether, 
under  all  the  circumstances  of  the  ease, 
the  abandoned  family  would  probably 
become  a  burden  on  the  public  by  rea- 
Bon  of  a  contingency  likely  to  happen 
within  a  reasonable  time,  and  in'  the 
ordinary  course  of  events.  Carney  v. 
■  State,  84  Ala.  7,  4  So.  285,  question 
for  jury  to  say  what  was  the  probabil- 
ity of  the  determination  of  support  be- 
ing given  by  one  out  of  grace  and  not 
of  legal  duty  to  do  so. 

16.  As  to  generally,  see  the  title 
"Instructions." 

17.  See  the  following  cases:  Ala. 
Trawiek  v.  State,  4  Ala.'  App.  127,  59 
So.  182.  la.— State  v.  Hill,  161  Iowa 
279,  142  N".  "W.  231;  State  V.  Stout, 
139  Iowa  557,  117  N.  W.  958.  Mo. 
State  v.  Vollenweider,  94  Mo.  App.  158, 
67  S.  W.  942;  State  v.  .Greenup,  30  Mo. 
App.  299;  State  v.  "Wonderly,  17  Mo. 
App.  597.  Neb.— Graham  v.  State,  90 
Neb.  658,  134  N.  W.  249.  Tex.— Cole- 
man v.  State  (Tex.  Crim.),  158  S.  W. 
1137;.  Thacker  v.  State,  62  Tex.  Crim, 
294.  Va.— Burton  v.  Com.,  109  Va.  800, 
63  S.  E.  464,  proper  to  tell  jury  that 
desertion  or  neglect  must  have  existed 
at  time  indictment  was  found. 

Adultery  of  the  wife  is  cause  for 
desertion  and  where  there  is  evidence 
of  that  fact  the  jury  should  be  so  in- 
structed, even  though  it  appear  that 
tie  husband  had  no  positive  evidence 


of  her  fidelity  until  after  he  left  her. 
State  v.  Stout,  139  Iowa  S57,  117  N.  W. 
958. 

On  a  prosecution  for  desertion  the 
jury  should  not  be  told  unequivocally 
that  it  is  the  duty  of  a  man  to  care 
for  his  wife  and  minor  children,  and 
to  provide  them  with  necessary  food, 
clothing  and  a.  home  suitable  to  their 
condition  in  life;  as  a  failure  so  to 
do  is  not  under  all  circumstances  a 
crime.  State  v.  Stout,  139  Iowa  557, 
117  N.  W.  958. 

18.  See  generally  the  title  "Ver- 
dict." 

Must  Be  Supported  by  the  Evidence. 
People  v.  McBeth,  173  111.  App.  132. 

General  Verdict  and  Special  Findings 
Inconsistent. — Though  a  general  verdict 
of  guilty  is  rendered,  there  can  be  no 
judgment  thereon  where  a  special  find- 
ing returned  at  the  same  time  is  in- 
consistent therewith,  as  where  the  jury 
found  specially  that  the  accused  had 
for  a  period  of  time  immediately  pre- 
ceding the  trial  been  sufficiently  sup- 
porting his  wife  according  to  his  means. 
People  v.  -Piper,  50  Mich.  390,  15  N.  W. 
523. 

Where  the  complaint  charged  the  ac- 
cused with  neglect  to  provide  according 
to  his  means  for  the  support  of  Ms 
wife  and  children,  a  verdict  of  guilty 
in  manner  and  form  as  charged  is  not 
rendered  invalid  by  a  special  finding 
that  the  accused  was  not  guilty  of 
neglect  to  provide  for  his  wife,  but 
was  guilty  of  such  neglect  as  to  ^is 
children.  State  v.  Sutcliffe,  18  E.  I. 
53,  25  Atl.  654,  holding  that  "these 
special '  findings  were  unnecessary,  but 
they  are  not  inconsistent  with  the  gen- 
eral finding  and  do  not  vitiate  the 
verdict. ' ' 

19.  Thus,  under  the  New  Jersey  stat- 
ute which  declares  a  person  to  be  dis- 
orderly when  he  either  deserts,  or  wil- 
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5.  Sentence  or  Punishment.  —  The  punishment  fixed  by  abandon* 
ment  or  non-support  statutes  for  their  violation  is  sometimes  a  fine 
or  imprisonment,  or  both  in  the  discretion  of  the  court.20  Statutes 
in  some  states,  however,  provide  for  the  making  of  an  order  condemning 
the  defendant  to  pay  a  specified  sum  as  support,  and  to  give  a  bond 
for  the  payment  thereof,  upon  penalty  of  being  imprisoned  in  case  he 
fails  or  refuses  so  to  do.21    So  too,  statutes  providing  for  either  a  fine 


fully  refuses  or  neglects  to  provide 
for  his  family,  a  verdict  or  finding, 
upon  a  complaint  for  wilful  refusal  or 
neglect  to  provide,  that  the  person  is 
a  disorderly  person  under  the  pro- 
visions of  the  statute  is  hot  sufficient. 
State  V.   McLorinan,   43   N.   J.  L.   410. 

The  justice,  or  the  court  of  quarter1 
sessions,  on  trial  de  novo  on  appeal 
must  'first,  decide,  either  by  their  own 
determination  or  the  verdict  of  a  jury, 
where  one  is  demanded,"  whether  the 
person  charged  is  guilty  of  the  matter 
charged  in  the  complaint.  Unless  such 
determination  appears,  there  is  no 
power  to  adjudge  him  a  disorderly 
person  or  to  direct  him  to  pay  money 
for  the  support  of  his  family.  State 
1)'.  McLorinan,  43  N.  J.  L.  410.  And 
see  McLorinan  v.  Eyno,  49  N.  J.  L. 
603,  10  Atl.  189. 

There  must  be  a  finding  that  the  wife 
of  the  accused  was  or  might  become  a 
public  charge.  Eckerson  v.  Mitchell,  74 
N.  J.  L.  347,  68  Atl.  81. 

An  adjudication  that  defendant  is  a 
disorderly  person  must  follow  the  ver- 
dict or  finding,  and  is  requisite  before 
an  order  for  the  payment  of  money 
for  the  support  of  his  family  can  be 
made.  Terhune  V.  Reed,  75 'N.  J.  L. 
77,  67  Atl.  180;  State  v.  McLorinan, 
43  N.  J.  L.  410.  And  see  McLorinan 
V.  Ryno,  49  N.  J.  L.  603,  10  Atl.  189. 

20.  See  generally  the  statutes  of 
the  several  states,  and  People  v.  Mc- 
Donald, 178  HI.  App.  159  (holding 
$500  not  excessive) ;  State  v.  Buettner, 
127  La.  253,  53  So.  555;  State  v.  Cu- 
cullu,  110  La.  1087,  35  So.  300. 

The  pendency,  on  appeal,  of  an  ac- 
tion by  the  husband  for  separation 
from  bed  and  board,  can  have  no  effect 
in  the  matter  of  the  execution  of  a 
sentence  imposed  on  the  husband,  in 
such  a  prosecution.  State  v.  Baurens, 
117  La.  136,  41  So.  442. 

21.  See  the  following:  Del. — State 
v.  MeCullough,  1  Penne.  274,  40  Atl. 
237,  under  Act  of  April  13,  1887.   N.  J. 
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Ditzel  v.  Block,  79  N.  J.  L.  261,  75 
All.  473;  Terhune  v.  Beed,  75  N.  J.  L. 
77,  67  Atl.  180;  Clifford  ».  Overseers 
of  Poofr,  37  N.  J.  L.  152.  N.  Y. 
Severson  *.  Macomber,  212  N.  Y.  '274, 
106  N.  E.  72,  affirming  153  App.  Div. 
482,  138  N.  Y.  Supp.  250;  Goetting  v. 
Normoyle,  191  N.  Y.  368,  84  N.  E.  287; 
People  v.  Benson,  63  App.  Div.  142, 
71  N.  Y.  Supp.  274;  People  ex  rel.  Heb- 
bard  v.  Walsh,  54  Misc.  9,  105  N.  Y. 
Supp.  367;  Mayor  v.  Ehrsam,  16  N.Y. 
Supp.  527.  Pa. — Com.  v.  Baldwin,  149 
Pa.  305,  24  Atl.  283;  Miller  v.  Com., 
127  Pa.  122,  17  Atl.  864;  Com.  v.  Jones, 
90  Pa.  431;  Berkstresser  v.  Com.,  127 
Pa.  15,  17  Atl.  680;  Com.  v.  James) 
9  Pa.  Co.  Ct.  145. 

Imprisonment  in  such  a  case  is  not 
a  satisfaction  of  the  order  of  court; 
neither  does  it  release  him  from  the 
obligation  to  comply  with  it.  Com.  v. 
James,  9  Pa.  Co.  Ct.  145. 

Order  failing  to  specify  amount  de- 
fendant is  required  to  pay  for  the  sup- 
port of  his  family  is  fatally  defective. 
Terhune  v.  Beed,  75  N.  J.  L.  77,  67 
Atl.  ,180. 

The  payments  may  be  made  to  com- 
mence at  the  time  of  the  institution 
of  the  legal  proceedings.  Clifford  v. 
Overseer   of  Poor,   37  N.  J.  L.   152. 

If  under  the  statute  it  is  essential 
that  the  wife  is  or  may  become  a  pub- 
lic charge  in  order  to  constitute  the 
offense,  the  order  should  set  out  the 
finding  that  the  wife  of  the  accused 
was  or  might  become  chargeable  to  the 
public.  Eckerson  v.  Mitchell,  74  N.  J. 
L.  347,  68  Atl.  81. 

Need  Not  Recite  Ability  to  Pay.— It 
is  not  a  valid  objection  to  the  order 
of  support  in  a  case  of  wife  desertion 
that  it  failed  to  disclose  ability  to 
pay,  for  it  is  to  be  presumed  that  the 
court  found  that  fact  as  a  necessary 
prerequisite  to  the  making  of  the  or' 
der".     Com.  v.  Hart,  12  Pa.  Super.  605. 

An  order  that  in  case  of  a  default 
by  the  defendant,  in  the  payments  to 
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6r  imprisonment  also  provide  that  the  court  may,  in  its  discretion, 
in  lieu  of  imposing  or  enforcing  such  penalties,  accept  security  for 
the  payment  of  such  sums  as  it  may  order  as  support.22 


be  made  thereunder,  he  shall  be  com- 
mitted to  jail,  there  to  stand  com- 
mitted, "until  the  further  order  of  the 
court,  unless  he  shall  sooner  be  dis- 
charged by  due  process  of  law," 
amounts  to  committing  at  the  discre- 
tion of  the  court,  and  is  unauthorized 
under  the  statute.  Scharf  v.  Eeiser 
(N.  J.),  91  Atl.  642. 

Presence  of  Defendant. — Where  the 
procedure  under  the  abandonment  acts 
is  not  considered  as  strictly  criminal  in 
its  character,  the  order  may  be  entered 
without  the  defendant  being  present. 
State  v.  McCullough,  1  Penne.  (Del.) 
274. 

The  modification  of  such  order  is  in 
the  discretion  of  the  court,  and  the  al- 
lowance may  be  increased  or  diminished 
from  time  to  time,  to  suit  the  changed 
circumstances  of  the  parties,  or  for 
sufficient  reasons,  may  be  revoked  al- 
together. Com.  v.  Jones,  90  Pa.  431. 
And  see  Com.  v.  Ruff,  3  Pa.  Dist.  562; 
Com.  v.  Herr,  16  Pa.  Co.  Ct.  598  (al- 
lowance increased  on  petition  there- 
for). 

Bond. — A  bond  required  by  such 
statutes,  to  be  a  valid  and  subsisting 
obligation,  must  conform  to  its  pro 
visions..  Compliance  with  the  statute 
is-  essential  to  its  validity,  and,  when 
it  does  not,  it  is  as  if  no  bond  had 
been  given.  People  v.  Sagazei,  27 
Misc.  727,  59  N.  T.  Supp.  701.  "The 
statute  does  not  require  that  the  bond 
set  forth  all  the  proceedings  before 
the  justice,  or  the  jurisdictional  facts. ' ' 
Ditzel  v.  Block,  79  N.  J.  L.  261,  75 
Atl.  473. 

As  to  actions  on  bond,  see  N.  J. — Dit- 
zel v.  Block,  79  N.  J.  L.  261,  75  Atl. 
473.  N.  Y.— Severson  v.  Maeomber,  212 
N.  T.  274,  106  N.  E.  72,  affirming  153 
App.  Div.  482,  138  N.  Y.  Supp.  250; 
also  Groetting  v.  Normoyle,  191  N.  Y. 
368,  84  N.  E.  287,  distinguislied  in  Sev- 
erson  v.  Maeomber,  supra;  Drummond 
«■  McGarry,  72  Misc.  341.  130  N.  Y. 
Supp.  160;  Hebbard  v.  Levin,  129  N.  Y. 
Supp.  1088,  s.  c,  appellate  term.  123 
«.  Y.  Supp.  1022;  Hebberd  v.  Lee,  112 
«•  Y.  Supp.  1059.  Pa.— Co.  v.  Schmeltz, 
&  Pa.  Super.  377. 

Judgment  on  a  '  recognizance  given 
for  maintenance    is    properly    entered 


thereon  for  the  full  amount  in  favor 
of  the  commonwealth  with  leave  to 
the  relatrix  to  take  out  execution  for 
the  sum  actually  due  under  the  decree 
of  court.  Com.  v.  De  Burt  &  Miller, 
7  Pa.  Super.  230. 

Giving  New  Security.— Where  a  re- 
covery has  been  had  on  such  bond  the 
magistrate  may  require  the  husband  to 
give  a  new  security  (Greater  New 
York  Charter  Laws,  1901,  p.  283),  upon 
it  being  made  to  appear  by  affidavit 
that  such  recovery  has  been  had,  no 
new  information  being  necessary.  Peo- 
ple v.  Walsh,  54  Misc.  9,  105  N.  Y. 
Supp.    367. 

Discharge,  From  Imprisonment. — Un- 
der the  Pennsylvania  laws,  the  court 
may,  at  the  expiration  of  three  months, 
discharge  a  husband  imprisoned  for 
failure  to  comply  with  its  order,  pro- 
vided it  is  satisfied  of  his  inability 
to  do  so.  Com.  v.  Bowman,  51  Pa. 
Super.  330. 

Practice. — No  form  is  prescribed  by 
the  statute  in  which  the  application  for 
such  discharge  must  be  made.  .  If  made 
by  petition,  there  'S  no  requirement 
that  the  petition  should  set  forth  any 
particular  facts  save  the  essential  one 
that  the  applicant  has  served  a  three 
months'  term  of  imprisonment.  Com. 
v.  Bowman,  51  Pa.  Super.  330. 

Imposing  Terms. — "It  is  the  prac- 
tice in  many  counties  in  such  cases  to 
require  a  defendant,  applying  for  his 
discharge,  to  enter  into  his  own  recog- 
nizance for  the  future  payment  of  the 
moneys  which  he  was  required  by  the 
sentence  to  pay.  Such  a  practice  was 
approved  in  Com.  v.  James,  142  Pa. 
32,  21  Atl.  805.  In  that  case  it  was  held 
that  a  defendant  is  not  entitled  to 
be  unconditionally  discharged  merely 
because  he  has  served  a  three  months' 
term  of  imprisonment.  It  'follows, 
therefore,  that  the  court  of  quarter 
sessions,  in  considering  the  'application 
of  the  defendant  for  his  discharge, 
might  impose  reasonable  terms."  Com. 
v.  Bowman,  51  Pa.  Super.  330. 

22.  See  the  following:  CaL — Pen. 
Code,  §270b.  Colo.— Eev.  St.,  1908, 
§3015;  Poole  v.  People,  24  Colo.  510, 
52   Pac.   1025,   65  Am.    St.    Eep.    245. 
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6.  Review.  —  In  accordance  with  the  usual  rule,  no  appeal  lies 
from  a  conviction  in  an  abandonment  case,  in  the  absence  of  a  statute 
providing  therefor.23  Neither  is  a  writ  of  error  a  proper  remedy  to 
review  such  a  conviction.24  Statutes,  however,  provide  for  its  review2' 


Idaho.— Rev.  Codes,  §6781.  HI.— Rev. 
St.,  1909,  ch.  68,  §24;  People  v.  Old- 
field,  173  111.  App.  655;  People  v. 
Golden,  167  111.  App.  458.  la.— Oode 
Supp.,  1907,  §4775c;  State  v.  Morgan, 
146  Iowa  298,ii25  N.  W.  166.  La. 
State  v.  Boettner,  127  La.  253,  53  So. 
555;  State  ex  rel.  Mioton  v.  Baker,  112 
La.  801,  36  So.  703.    Mich.— Pub.  Acts, 

1903,  p.  46.  Minn.— Rev.  Laws,  1905, 
§4934.  Neb.— 'Comp.  Laws,  1911,  p. 
2430.  Nev.— Rev.  Laws,  1912,  §§6446, 
6481;  N.  D.— Rev.  Codes,  1905,  §8911. 
Utah.— Laws  of  1911,  p.  149.  Va.— Code, 

1904,  §3795e.  Wash.— Rem.  &  Bal. 
Code,  §5933.  W.  Va.— Code,  1906, 
§4216. 

In  Texas,  a  statute  containing  such 
provision  has  been  held  unconstitution- 
al. Ex  parte  Smythe,  56  Tex.  Crim. 
375,  120  S-.  W.  200. 

A  provision  authorizing  the  court  to 
require  the  defendant  to  pay  a  cer- 
tain sum  weekly  for  a  stated  period 
for  the  support  of  his  wife  or  children 
is  not  strictly  speaking,  in  the  nature 
of  a  penalty,  but  merely  the  enforce- 
ment of  a  legal  obligation  by  Sum- 
mary process.  People  v.  Golden,  167 
111.  App.  458. 

Such  statutes  do  not  impose  an  ad- 
ditional penalty  for  the  offense,  but, 
on  the  contrary,  are  in  the  interest  of 
the  accused,  and  inoperative  without 
his  consent.  State  ex  rel.  Mioton  v. 
Baker,  112  La.  801,  36  So.  703,  wherein 
the  court  said:  "The  suspension  of 
sentence  in  such  cases  is  a  matter  of 
grace  dependent  on  the  discretion  of 
the  court,  and  the  accused  is  left  free 
to  accept  or  reject  the  proposition  to 
pay  alimony.  If  the  accused  declines 
to  pay,  he  is  not  punished  for  dis- 
obedience of  the  order  of  court,  but 
is  sentenced  for  his  antecedent  viola- 
tion of  the  provisions  of  the  statute. 
The  proviso  authorizes  a  compromise 
in  the  interest  of  the  wife  and  chil- 
dren." And  see  State  v.  Boettner,  127 
,  La.  253,  53  So.  555,  holding  that  an 
order  condemning  the  accused  to  pay 
a  stipulated  sum  per  week  for  sup- 
port is  invalid,  unless  based  on  his 
consent. 
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The  statutes  are  not  mandatory,  but 
directory,  and  the  whole  matter  is  left 
to  the  sound  discretion  of  the  trial 
court.  State  v.  Morgan,  146  Iowa  298, 
125  N.  W.  166,  upholding  trial  court's 
refusal  to  accept  bond  signed  by  de- 
fendant alone. 

Where  the  statute  provides  no 
amount  of  penalty  for  the  bond,  and 
does  not  fix  any  stated  amount  or  time 
for  payments  for  Bupport  of  the  wife, 
the  court  has  authority  to  fix  the  pen- 
alty of  bond  and  to  provide  the 
amount  and  times  for  payments  to  be 
made  to  the  wife.  Poole  v.  People, 
24  Colo:  510,  52  Pae.  1025,  65  Am. 
St.  Rep.  245. 

23.  See  Com.  V.  Smith,  200  Pa.  363, 
49  Atl.  981;  Barnes  v.  Com.,  2  Penny. 
(Pa.)   506. 

24.  Barnes  v.  Com.,  2  Penny.  (Pa.) 
506,  proceedings  under  desertion  act 
not  in  course  of  common  law. 

25.  Eekerson  v.  Mitchell,  74  N.  3. 
L..  347,  68  Atl.  81  (statute,  Pamph.  L., 
1898,  p.  948,  provides  for  an  appeal 
from  magistrate  to  court  of  quarter 
sessions  where  there  is  a  trial  de  novo) ; 
McLorinan  v.  Ryno,  49  N.  J.  L.  603,  10 
Atl.  189;  People  v.  Steinhart,  57  Misc. 
292,  109  N.  Y.  Supp.  539  (under  §689, 
Greater  New  York  Charter,  Laws  1901, 
p.  281,  c.  466);  People  v.  Hinsdale,  51 
N.  Y.  Supp.  425.  See  also  People  «. 
Cullen,  7  App.  Div.  118,  40  N.  Y. 
Supp.  1. 

The  giving  of  a  bond  by  the  defend- 
ant to  comply  with  the  order  of  court 
to  support  his  wife  and  family  does 
not  preclude  an  appeal  from  that  or- 
der on  the  merits;  People  v.  Cobucci, 
68  Misc.  46,  124  N.  Y.  Supp.  891.  Pol- 
rule  under  earlier  provision  pf  stat- 
ute, see  People  v.  Benson,  63  App.  Div. 
142,  71  N.  Y.  Supp.  274. 

Court  to  which  appeal  taken  de- 
pends on  statute.  See  People  ».  Hins- 
dale, 51  N.  Y.  Supp.  425. 

The  appeal  under  some  statutes  is  to 
an  intermediate  court,  where  the 
whole  case  is  for  trial  de  novo  of  the 
issues  of  fact,  and  a  new  determination 
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on  appeal.     It  may  be  reviewed  on  certiorari,  subject  to  the  usual 
rules  governing  that  writ.28 


and  order  based  upon  the  facts  found. 
Terhune  v.  Eeed,  '75  N.  J.  L.  77,  67 
Atl.  180;  McLorinan  v.  Eyno,  49  N.  J. 
L.  603,  10  Atl.  189.  And  see  State  v. 
McLorinan,  43  N".  J.  L.  410.  The  court 
cannot  in  such  case  dispose  of  the  case 
on  an  error  of  the  justice  or  magis- 
trate. McLorinan  v.  Eyno,  49  N.  J.  L. 
603,  10  Atl.  189. 

Time. — It  must  be  taken  within  the 
time  prescribed  by  statute.  People  v. 
Steinhart,  57  Misc.  292,  109  N.  Y.  Supp. 
539. ' 

Undertaking  on  Appeal — Where  the 
statute  makes  it  a  condition  precedent 
to  the  right  of  appeal  that  an  under- 
taking must  be  given  that  the  defend- 
ant will  abide  the  decision  of  the  eourt 
to  which  the  appeal  is  taken,  the  omis- 
sion to  give  such  undertaking  pre- 
cludes the  eourt  from  hearing  the  ap- 
peal. People  v.  Steinhart,  57  Misc. 
292,  109  N.  Y.  Supp.  539.  And  see 
People  v.  Hinsdale,  51  N.  Y.  Supp.  425. 

26.  Eckerson  v.  Mitchell,  74  N.  J. 
L.  347,  68  Atl.  81,  taking  of  appeal 
to  court  where  trial  may  be  had  de 
novo  does  not  amount  to  a  waiver  of 
legal  errors  of  procedure  committed  by 
the  magistrate,  so  as  to  bar  a  review 
thereof  by  certiorari,  unless  the  ap- 
pellant has  taken  the  steps  necessary 
to  entitle  him  to  a  trial  de  novo  in 
such  court,  or  unless  any  essential 
steps  omitted  by  him  have  been 
waived  by  the  opposite  party. 

Proceedings  in  intermediate  court  to 
which  appeal  is  taken  may  be  reviewed 
by  certiorari  to  higher  eourt.  See  Ter- 
hune v.  Eeed,  75  N.  J.  L.  77,  67  Atl 
180. 

Sureties  on  the  bond  given  by  one 
convicted  under  abandonment  statute 
to  assure  his  compliance  with  the  or- 
der of  the  court  cannot  bring  certiorari 
to  reverse  the  judgment  of  the  police 
court.  They  are  strangers  to  the  judg- 
ment^ record  and  cannot  complaint  of 
the  judgment  in  the  absence  of  the 
Defendant  against  whom  it  is  ren- 
dered. .  Eckerson  v.  Boyle  (N.  J.),  68 
Atl.  796.  -  ' 

In  Pennsylvania,  no  appeal  lies  from 
the  final  order  of  the  eourt  of  quarter 
sessions  made  in  the  hearing  of  a  de 
sertion  case  under  the  act  of  April  13, 


1867,  P.  L.  78,  for  the  purpose  of  al- 
lowing the  appellate  court  to  review 
the  exercise  of  the  discretion  of  the 
court  of  quarter  sessions.  An  appeal 
from  such  an  order  under  the  act  of 
May  9,  1889,  P.  L.  158,  is  'still  only 
a  common  law  certiorari,  and  on  it  the 
appellate  court  can  pass  upon  nothing 
but  the  regularity  of  the  proceedings 
below.  If  the  record  shows  that  the 
husband  was  charged  with  desertion 
on  the  oath  of  his  wife,  a  hearing,  con- 
viction and  appropriate  sentence,  there 
is  nothing  for  the  appellate  court  to 
do  but  to  affirm  the  judgment.  On 
such  an  appeal  the  appellate  court  has 
no  power  to  determine  whether  an' 
agreement  of  separation  executed  by 
the  appellant  and  his  wife  was  a  bar 
to  the  latter 's  right  to  ask  for  an 
order  of  maintenance.  Com.  v.  Smith, 
200  Pa.  363,  49  Atl.  981.  To  same 
general  effect,  see  also  the  following 
cases:  Com.  v.  James,  142  Pa.  32,  21 
Atl.  805;  Com.  v.  Eichards,  131  Pa.  209, 
18  Atl.  1007;  Com.  v.  Barnes,  2  Penny. 
(Pa.)  506;  Com.  v.  Friedlander,  53  Pa. 
Super.  221;  Com.  v.  Dilks,  45  Pa.  Super. 
339;  Com.  v.  Isaacson,  33  Pa.  Super. 
384;  Com.  v.  Mills,  26  Pa.  Super.  549;" 
Com.  v.  Dean,  21  Pa.  Super.  641;  Com. 
v.  Eogers,  15  Pa:  Super.  461;  Com.  v. 
Smith,  13  Pa.  Super.  358;  Com.  V. 
Tragle,  4  Pa.  Super.  159. 

Findings  of  Trial  Court  Upon  Ques» 
tions  of  Fact  Will  Not  Be  Reviewed, 
Where  the  reviewing  court  is  without 
authority  to  review  tne  findings  of  an 
inferior  court,  in  a  criminal  prosecution, 
it  will  not  undertake  such  review, 
where,  in  a  prosecution  under  an 
abandonment  statute  the  trial  judge 
has  found  that  the  "circumstances  and 
financial  ability  of  the  defendant"  are 
such  as  to  warrant  his  being  con- 
demned to  pay  a  certain  amount  for 
the  support  of  his  wife  and  family. 
State  v.  Baurens,  117  La.  136,  41  So. 
442. 

It  is  within  the  province  of  the  trial 
court  to  decide  whether  a  husband  or 
father  has  "just  cause"  for  deserting 
his  wife,  or  for  refusing  to  support  his 
wife  and  children,  who  are  in  neces- 
sitous circumstances,  and  such  finding 
will  not  be  reviewed  upon  certiorari, 
where    the    jurisdiction    of    the    trial 
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7.     Costs  in  such  prosecution  are  governed  by  local  statutory  pffr 
visions  which  must  be  consulted.27 


court  is  not  involved,  or  the  proceed- 
ings shown  to  be  null  and  void.  State 
v.  Donzi,  133  La.  925,  63  So.  405. 

27.  Witness  Fees. — Where  there  is 
no  statute  authorizing  or  compelling  the 
county  to  pay  witness  fees  of  witnesses 
for  the  prosecution,  it  is  not 
liable  therefor.  Terrill  v.  Crawford 
County,  22  Pa.  Co.  Ct.  469,  which  was 


an  action  against  county  to  recover 
such  fees.  The  statute  provided  that 
the  costs  of  officers,  including  the  costs 
of  the  justice  of  the  peace  and  con- 
stables in  all  cases  of  wife  desertion 
should  be  charged  to  and  paid  by  the 
county.  It  was  held  that  this  did  hot 
contemplate  fees  of  a  witness  for  the 
prosecution.  As  to  costs  generally,  sea 
the  title   "Costs." 


HYPOTHETICAL  PLEADING.  —  See  Pleading. 


IDEM  SONANS.  —  See  Names. 


IDIOT.  —  See  Insane  Persons. 
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ILLEGALITY,  HOW  PLEADED 

By  the  Editorial  Staff. 


I.  NECESSITY  OF  PLEADING,  891 

A.  Where  Illegality  Affirmatively  Appears,  891 

B.  Where  Illegality  Does  Not  Otherwise  Appear,  894 
G.    Contract  Belied  Upon  iy  Defendant,  894 

II.  SUFFICIENCY  OF  PLEA,  894 

A.  General  Issue  or  General  Denial,  894 

B.  Alleging  the  Facts,  896 

CEOSS-EEEEEENCES: 

Corporations;  Gaminsr- 

Duress;  naming, 

Fraud  and  Deceit;  Municipal  Corporations. 

For  further  references  and  cross-references,  see  the  index  to  this 
work. 

Scope  of  Article.  —  This  article  includes  the  general  principles  ap- 
plicable to  pleading  the  illegality  or  invalidity  of  a  contract.  The 
particular  articles  dealing  with  specific  contracts  and  the  abrogation 
of  contracts  tainted  with  some  particular  vice  should  also  be  consulted. 

I.  NECESSITY  OF  PLEADING-  — A.  Where  Illbgality  Af- 
firmatively Appeaes.  —  "Whenever  the  court  is  asked  to  enforce  a 
contract  which  upon  the  party's  own  showing  is  against  public 
policy,  relief  will  be  denied  though  the  illegality  was  not  pleaded;1 


1.  See:  La. — Harvey  v.  Fitzgerald, 
8  Mart.  (O.  S.)  530.  Mich.— Fisher  v. 
Hampton  Transp.  Co.,  136  Mich.  218, 
98  N.  W.  1012,  112  Am.  St.  Eep.  358. 
Mo.— School  Dist.  v.  Sheidley,  138  Mo. 
672,  40  S.  W.  656,  60  Am.  St.  Eep. 
576,  37  L.  B.  A.  406,  cited  with  approval 


in  Shohoney  v,  Quiney,  etc.  E.  Co.,  231 
Mo.  131,  132  S.  W.  1059.  See  also  St. 
Louis  A.  &  M.  Assn.  v.  Delano,  108 
Mo.  217,  18  S..W.  1101.  N.  T.— Cover- 
ly  v.  Terminal  Warehouse  Co.,  85  Misc. 
488,  83  N.  Y.  Supp.  369,  judgment 
affirmed,  178  N.  Y.  602,  70  N.  E.  1097; 
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that  is  to  say,  if  the  party  cannot  open  his  own  case  or  sus- 
tain some  particular  defense  without  showing  that  he  has  broken  the 
law,  the  court  will  not  assist  him,  although  the  illegality  has  not  been 
affirmatively  pleaded.2  Thus  where  the  contract  either  as  alleged  or 
as  proved  'at  the  trial,  is  immoral,  illegal  or  opposed  to  public  policy, 
it  will  not  be  enforced,  although  defendant  has  not  raised  the  question 
by  plea,  demurrer  or  otherwise.3 

Since  the  court  takes  judicial  notice  of  public  statutes,  if  a  contract 
be  on  its  face  in  contravention  of  the  statute,  no  plea  of  illegality  is 
needed,4  as  where  the  contract  is  illegal  because  in  contravention  of 


Parks  v.  Jacob  Dold  Pack.  Co.,  6  Misc. 
570,  27  N.  Y.  Supp.  289.  Tenn.— Isler  's 
Admr.  v.  Branson,  6  Humph.  277. 

'"No  waiver  by  the  defendant,  or 
consent  of  parties,  can  oblige  a  court 
of  justice  to  try  or  enforce  a  claim 
which  upon  the  plaintiff's  own  show- 
ing has  no  foundation  in  law."  Car- 
doze  v.  Swift,  113  Mass.  250. 

If  plaintiff  fails  to  allege  and  prove 
a  contract  valid  on  its  face,  the  com- 
plaint may  be  dismissed  although  the 
invalidity  is  not  pleaded  as  a  defense. 
Drake  v.  Siebold,  81  Hun  178,  30  N.  Y. 
Supp.  697. 

2.  Shohoney  v.  Quincy,  etc.  E.  Co., 
231  Mo.  131,  132  S.  W.  1059,  citing  with 
approval  McClure  v.  Tillman,  102  Mo. 
App.  697,  77  S.  W.  325;  Gibson  v. 
Jenkins,  97  Mo.  App.  27,  70  S.  W. 
1076. 

3.  XT.  S. — Jefferson  v.  Bu'rhans,  85 
Fed.  949,  29  C.  C.  A.  481.  m.— Crich- 
field  v.  Bermudez  A.  Paving  Co.,  174 
111.  466,  51  N.  B.  552,  42  L.  B.  A.  a47. 
Kan. — Sheldon  v.  Pruessner,  52  Kan. 
579,  35  Pac.  201,  22  L.  B.  A.  709. 
N.  D.— Frankel  v.  Hillier,  16  N.  D.  387, 
113  N.  W.  1067. 

See  also:  Fla. — Escambia  Land  & 
Mfg.  Co.  v.  Perry,  etc.  Assn.,  59  Pla. 
239,  52  So.  715,  138  Am.  St.  Bep.  121. 
Mich. — Bichardson  v.  Buhl,  77  Mich. 
632,  43  N.  W.  1102,  6  L,  B.  A.  457. 
Mo.— Attaway  v.  Third  Nat.  Bank,  93 
Mo.  485,  5  S.  W.  16.  N.  Y.— Baird  v. 
Sheehan,  38  App.  Div.  7,  56  N.  Y.  Supp. 
228;  Drake  v.  Lauer,  86  1ST.  Y.  Supp. 
986;  Dunham  v.  Hastings  Paving  Co., 
67  N.  Y.  Supp.  632;  Kearns  v.  New 
York,  etc.  Co.,  19  Misc.  19,  42  N.  Y. 
Supp.  771.  Tex. — Willis  v.  Weather- 
ford,  etc.  Co.  (Tex.  Civ.  App.),  66' 
S.  W.  472. 

Upon  its  appearing  that  a  contract  is 
void  because  against  public  policy  the 
case   will  be   dismissed,   notwithstand- 
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ing  defects  in  the  manner  of  pleading 
the  illegality.  Oscanyan  v.  Winchester 
E.- Arms  Co.,  103  TJ.  S.  261,  26  L.  ed. 
539,  quoting  with  approval  Mr.  Justice 
Swayne  in  Coppell  v.  Hall,  7  Wall.  (IT. 
S.)  542,  19  L.  ed.  244:  "In  such*  cases 
there  can  be  no  waiver.  The  defense 
is  allowed,  not  for  the  sake  of  the  de- 
fendant, but  of  the  law  itself.  The 
principle  is  indispensable  to  the  purity 
of  its  administration.  It  will  not  en- 
force what  it  has  forbidden  and  de- 
nounced." See  also  Meguire  v.  Cor- 
wine,  101  TJ.  S.  108,  25  L.  ed.  899;  Tool 
Co.  v.  Morris,  2  Wall.  (U.  S.)  45,  17 
L.  ed.  868. 

In  O  'Brien  v.  Shea,  208  Mass.  528,  95 
N.  E.  99,  1912  A  Ann.  Cas.  1030,  Mr,. 
Justice  Shelton  says:  "Under  the  first 
of  these  heads  come  such  cases  as 
Claflin  v.  United  States  Credit  System,  > 
165  Mass.  501,  43  N.  E.  293,  52  Am. 
St.  Bep.  528;  Hazelton  v.  Sheckellsr,  202 
U.  S.  71,  and  Isler  v.  Brunson,  6  Humph. 
(Tenn.)  277.  In  the  second  class  are 
included  such  cases  as  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261;  Thomas  v. 
Eichmond,  12  Wall.  349;  Fowler  v. 
Scully,  72  Pa.  456,  13  Am.  Rep.  699, 
and  Alford  v.  Burke,  21  Ga.  46,  68  Am. 
Dec.  449." 

The  court  will  dismiss  an  action 
brought  on  a  contract  void  on  its  face 
because  for  the  purpose  of  supplying 
the  confederate  army,  though  the  il- 
legality be  not  pleaded.  Bowman  V. 
Gonegal,  19  La.  Ann.  328,  92  Am.  Dec. 
537. 

But  a  refusal  to  strike  out  a  contract 
illegal  on  its  face  is  harmless  since  the 
party  is  left  in  no  less  favorable  posi- 
tion. The  question  of  .the-  illegality 
remains  in  the  case  no  matter  which 
way'  the  court  rules  on  the  motion  to 
strike.  Shohoney  v.  Quincy,  etc.  B.  Co., 
231  Mo.  131,  132  S.  W,  1059. 

4.    Shohoney  v.  Quincy,  etc.  E.  Co., 
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an  express  provision  of  the  constitution.5  "When  the  cause  of  action 
is  such  as  no  court  would  entertain,  the  court  is  bound  to  raise  the 
,  question  in  the  due  administration  of  justice,6  and  either  party  may 
insist  upon  the  law  applicable  to  the  facts  being  applied  whenever  the 
fact  of  illegality  appears.7  The  parties  by  failing  to  plead  illegality 
cannot  compel  the  court  to  settle  the  equities  between  them.8 

Construction  of  Complaint. —  A  complaint  does  notion  its  face  show  the 
illegality  of  the  transaction  sued  upon  where  the  allegations  read  as 


231  Mo.  131,  132  S.  W.  1059.  See  also 
Knapp  &  Co.  v.  Culbertson,  152  Mo. 
App.  147,  133  S.  W.  55. 

5.  Bogers  v.  Gladiator,  etc.  Mill  Co., 
21  S.  D.  412,  113  N.  W.  86. 

6.  Pietseh  v.  Pietseh,  245  111.  454, 
92  N.  E/325,  29  L.  R.  A.  (N.  S.)  218. 

"It  is  the  duty  of  the  court  sua 
sponte  to  take  notice  of  illegality." 
Heffron  v.  Daly,  la's  Mich.  613,  95  N.  W. 
714.  See  also  Swing  v.  Cameron,  145 
Mich.  175,  108  JST.  W.  506,  9  L.  R.  A. 
(N.  S.)  417;  Richardson  v.  Buhl,  77 
Mich.  632,  43  N.  W.  1102,  6  L.  R.  A. 
'457;'  -Wight  v.  Rindskopf,  43  Wis.  344. 
But  contra,  see  O'Brien  v.  Shea,  208 
Mass.  528,  95  N.  E.  99,  1912  A  Ann. 
Cas.  1030,  where  the  court  disapproves 
the  foregoing  cases  and  says:  "It  is 
helieved  that  in  actions  at  law  like  the 
•  one  at  bar,  in  which  the  defense  of 
illegality  has  not  been  set  up,  the  .court 
will  recognize  no  absolute  duty  to  inter- 
fere and  of  its  own  mere  motion  to  sus- 
tain a  defense  not  set  up  by  the  party, 
aid  generally  will  not  so  interfere,  un- 
less, first,  the  plaintiff's  declaration 
shows  that  he  relies  upon  an  illegal 
agreement  or  violation  of  law,  or,  sec- 
ondly, unless  he  has  been  obliged  to 
show  his  own  guilt  in  fully  proving  his 
case." 

"It  matters  not  in  what  manner  the, 
illegality  shall  appear,  whether  on  the 
face  of  the  contract,  or  'by  the  plea 
of  defendant;  nor  what  may  be  the 
nature  and  form  of  the  contract,  its 
effect  is  to  annul  and  dissolve  the  con- 
tract so  far  as  it  relates  to  any  remedy 
upon  it  and  to  leave  the  parties  in 
the  condition  in  which  they  placed 
themselves."  Ohio  Life,  etc.  Co.  v. 
Merchants'  Ins.,  etc.  Co.,  11  Humph. 
(Tenn.)  1,  53  Am.  Dec.  742. 

So  Lord  Mansfield  in  Holman  v. 
Johnson,  1  Oow.  341,  98  Eng.  Reprint 
1120,  says:  "The  principle  of  public 
policy  is"  this;  ex  aolo  malo  non  oritur 
actio.    No  court  will  lend  its  aid  to  a 


man  who  founds  his  cause  of  action 
upon  an  immoral  or  an  illegal  act.  If, 
from  the  plaintiff's  own  stating  or 
otherwise,  the  cause  of  action  appears 
to  arise  ex  turpi  causa,  or  the  trans- 
gression of  a  positive  law  of  this  coun- 
try, there  the  court  says  he  has  no 
right  to  be  assisted.  It  is  upon  that 
ground  the  court  goes;  not  for  the  sake 
of  the  defendant,  but  because  they  will 
not  lend  their  aid  to  such  a  plaintiff." 
But  compare  the  English  cases  infra, 
I,  B,  1,  under  the  Hilary  rules. 

7.  St.  Louis  A.  &  M.  AsBn.  v.  Delano, 
108  Mo.  217,  18  S.  W.  1101;  Knapp  & 
Co.  v.  Culbertson,  152  Mo.  App.  147, 
133  S.  W.  55. 

In  Handy  v.  St.  Paul  Globe  Pub. 
Co.,  41  Minn.' 188,  42  N.  W.  872,  16 
Am.  St.  Rep.  695,  4  L.R.  A.  466,  Mr. 
Chief .  Justice  Gilfillan  says:  "It  is 
sometimes  necessary  to  plead  the  facts 
upon  which  the  illegality  of  a  contract 
or  transaction  depends,  but  it  is  never 
necessary  to  plead  the  law.  When  the 
facts  appear,  either  upon  the  pleadings 
or  proofs,  either  party  may  insist  upon 
the  law  applicable  to  such  facts."  To 
same  effect,  see  Knapp  &  -  Co.  v.  Cul- 
bertson, 152  Mo.  App.  147,  133  S.  W. 
55. 

8.  The  court  can  itself  investigate 
and  on  finding  the  illegality  deny  all 
relief.  Wright  v.  Cudahy,  168  111.  86, 
48  N.  E.  39.  See  also  Pietseh  v.  Pietseh, 
245  111.  454,  92  N.  E.  325,  29  L.  R.  A. 
(N.  S.)   218. 

"This  court  has  often  held  that  it 
will  not  lend  its  aid  to  settle  disputes 
relative  to  contracts  reprobated  by 
law.  It  will  notice  their  illegality 
ex  officio,  and  allow  it  without  any  plea 
at  any  stage  of  the  proceedings.  Parties 
cannot  be  heard  who  ask  relief  from 
a  violation  of  law.  The  law  leaves 
them  where  their  conduct  has  placed 
them."  Schmidt  v.  Barker,  17  La. 
Ann.  261,  87  Am.  Dee.  527,  citing  many 
Louisiana  cases. 
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a     whole     are     as     consistent     with     innocence     as     with     guilt.9 
Cross-Examination — The  rule  that  the  illegality  of  a  contract  not 
void  on  its  face  must  appear  from  the  party's  ease  is  satisfied  where 
the  illegality  is  brought  out  on  the  cross-examination.10 

Statutes  Intended  Merely  for  Protection  of  Parties.  —  But  where  the  ille- 
gality consists  merely  in  the  fact  that  the  agreement  is  not  in  con- 
formity with  some  statute  intended  merely  for  the  protection  of  the 
parties  the  benefit  of  which  they  may  waive,  then  the  defense  must  be 
specially  pleaded.11 

B.  "Where  Illegality  Does  Not  Otherwise  Appeae.  —  But  where 
the  illegality  of  an  agreement  does  not  appear  from  the  pleadings  or 
from  the  evidence  upon  the  issues  raised  thereby,  it  must  be  specially 
pleaded,12  or  in  other  words,  if  the  defense  be  not  pleaded  the  party 
relying  upon  it  cannot  prove  it  as  of  right.13 

C.  Contract  Relied  Upon  by  Dependant.  —  Where  defendant 
relies  upon  a  contract  which  plaintiff  claims  is  illegal  the  necessity  of  the 
latter 's  pleading  the  illegality  is  governed  by  the  rules  hereinbefore1 
discussed,14  except  that  where  replication  is  po  longer  proper  the 
legality  of  the  contract  as  well  as  all  other  new  matter  set  up  in  the 
answer  is  deemed  to  be  in  issue  without  any  pleading.15 

II.  SUFFICIENCY  OF  PLEA.  —  A.  General  Issue  or  General 
Denial.  —  Under  the  common  law  system  of  pleading,  illegality  of  con- 
sideration may  be  shown  under  the  general  issue^16  even  where  court 


9.  Lee  v.  Lee,  40  Misc.  251,  81  N.  Y. 
Supp.  986.        » 

10.  Ah  Boon  v.  Smith,  25  Ore.  89, 
34  Pae.  1093.  See  also  Harvey  v.  Fitz- 
gerald, 6  Mart.  O.  S.   (La.)   530. 

11.  Dunham  v.  Hastings  Pav.  Co., 
56  App.  Div.  244,  67  N".  Y.  Supp.  632, 
where  the  court  said,  "The  rule  is 
otherwise,  however,  where  the  general 
public  is  affected  by  the  violation  of 
the  particular  statute,  or  the  provisions 
of  any  public, law." 

12.  Mo. — MeDearmott  v.  Sedgwick, 
140  Mo.  17*2,  39  S.  W.  776,  cited  with 
approval  in  Shohoney  v.  Quiney,  etc. 
E.  Co.,  231  Mo.  131,  132  S.  W.  1059, 
and  in  Kelerher  v.  Henderson,  203  Mo. 
498,  101  S.  W.  1083.  See  also  St.  Louig 
A.  &  M.  Assn.  v.  Delano,  108  Mo.  217, 
18  S.  W.  1101;  Musser  v.  Adler,  86  Mo. 
445;  Moore  v.  Ringo,  82  Mo.  468.  -Neb. 
Fitzgerald  v.  Fitzgerald,  etc.  Co.,  44 
Neb.  463,  44  N.  W.  463,  62  N.  W..  899. 
N.  Y. — Honegger  v.  Wettstein,  94  N.  Y; 
252.  See  also  Eabinowitz  v.  Cunard 
S.  S,  Co.,  119  N.  Y.  Supp.  625;  Stod- 
dart  V.  Key,  62  How.  Pr.  137;  O 'Toole 
v.  Garvin,  1  Hun  92;  Schreyer  v.  Mayor, 
7  Jones  &  S.  1.  Ore. — Ah  Doon  v. 
Smith,  25  Ore.  89,  34  Pac.  1093;  Buchtel 
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v.  Evans,  21  Ore.  309,  28  Pac.  67.  Wash. 
Maitland   v.    Zanga,   14   Wash.   92,    44, 
Pac.  117.    Can.— Clark  v.  Hagar,  22  Can. 
Sup.  Ct.  510. 

13.  Silver  v.  Graves,  210  Mass.  26, 
95  N.  B.  948;  Suit  v.  Woodhall,  116 
Mass.  547;  Cardoze  v.  Swift,  113  Mass. 
250;  Goss  v.  Austin,  11  Allen  (Mass.) 
525;  Libby  v.  Downey,  5  Allen  (Mass.) 
299;  Bradford  v.  Tinkham,  6  Gray 
(Mass.)  494;  Granger  v.  Ilsley,  2  Gray 
(Mass.)   521. 

14.  See  the  foregoing  discussion. 

15.  O'Brien  v.  Shea,  208  Mass.  528, 
95  N.  E.  99,  1912  A  Ann.  Cas.  1030; 
Horn  v.  Dorchester  Mut.  F.  Ins.  Co., 
199  Mass.  534,  85  N.  E.  853.  And  see 
generally  the  title  "  Replication  -  and 
Reply."      > 

16.  Gauthier  v.  Cole,  17  Fed.  716^ 
Buchtel  v.  Evans,  21  Ore.  309,  28  Pac. 

"At  common  law,  such  a  defense 
might  have  been  made,  under  the  gen- 
eral issue  although  the  defendant  was 
at  liberty  to  plead  the  illegality  spe- 
cially. ' '  Sedgwick,  J.,  in  Stafford  Pave- 
ment Co.  v.  Monheimer,  9  Jones  &  ». 
184.  See  also  Blkins  v.  Pafkhurst,  K 
Vt,  105. 
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rules  require  a  specification  of  "matter  of  discharge  or  avoidance  of  tlw 
action."17  Thus  the  plea  of  non-assumpsit  permits  the  defendant  to 
draw  into  question  at  the  trial,  everything  which  shows  that  the  con- 
tract is  void,18  and  the  statutory  plea  of  the  general  issue  has  *been 
held  equally  broad  in  some  states.19 

In  England  under  the  pleading  rules  of  Hilary  term,  illegality  of 
consideration  must  be  specially  pleaded.20 

General  Denial Generally  the  rule  is  that  the  contract  not  being 

void  on  its  face,  the  issue  of  illegality  cannot  be  raised  by  a  mere 
general  denial.21    In  other  words,  defendant's  plea  must  be  one  in  the 


17.  Dixie  v.  Abbott,  7  Cush.  (Mass.) 
610,  following  Hulet  v.  Stratton,  5  Cush. 
(Mass.)   539. 

18.  U.  S. — Craig  v. -State  of  Missouri, 
4  Pet.  410,  7  L.  ed.  903.  Mich.— Hill  r, 
Callaghan,  31  Mich.  424;  Dean  v. 
Chapin,  22  Mich.  275;  Myers  v.  Carr, 
12  Mich.  63.     Vt.— Hinesburgh  v.  Sum- 

,  ner,  9  Vt.  23,  31  Am.  Dec.  599. 

19.  Snyder  v.  "Willey,  33  Mich.  483; 
Hill  v.  Callaghan,  31  Mich.  424;  both 
of  which  follow  Kinnie  v.  Owen,  1  Mich. 
249,  which  does  not,  howeyer,  involve 
illegality.  See  also  eases  in  last  pre- 
ceding note. 

20.  See  Gauthier  v.  Cole,  17 
Fed.  716;  MacNabb  v.  Johnson,  2 
P.  &  F.  (Eng.)  293;  Potts  v.  Sparrow, 
1  Bing.  N.  C.  594,  131  Eng.  Eeprint 
1246;  Martin  v.  Smith,  1  Arnold  (Eng.) 
194.  See  also  Triebnerr  v.  Duerr,  1 
Bing.  N.  C.  266,  131  Elng.  Eeprint  1119. 

21.  Conn. — Hendrick  v.  Lowe,  85 
Conn.  635,  84  Atl.  89;  Wiggin  v.  Federal 
Stock  &  Grain  Co.,  77  Conn.  507,  59 
Atl.  607.  Ind.— Casad  v.  Holdridge,  50 
Ind.  529.  Mass. — New  York  Bank  Note 
Co.  v.  Kidder  Press  Mfg.  Co.,  192  Mass. 
391,  78  N.  E.  463.  Mont.— Owens  v. 
Davenport,  39  Mont.  555,  104  Pac.  682,. 
28  L.  E.  A.  (N.  S.)  996.  N.  Y.— Mil- 
bank  v.  Jones,  127  N.  Y.  370,  28  N.  E. 
31,  24  Am.  St.  Eep.  454;  Eabinowitz  v. 
Cunard  S.  S.  Co.,  119  N,  Y.  Supp.  625; 
Strnnski  v.  Geiger,  101  N.  Y.  Supp.  786; 
Lee  v.  Lee,  40  Misc.  251,  81  N.  Y. 
Strop.  986;  O 'Toole  v.  Garvin,  1  Hun 
92.  Tex.— Markle  v.  Scott,'  2  Wills.  Civ. 
Cas.,  §674.  Can. — Crosson  v.  Bigley,  12 
Ont.  App.  94. 

Alabama.— In  Milton  v.  Haden,  32 
Ala.> 30,  70  Am,  Dec.  523,  and  in  Woods 
*  Co.  v.  Armstrong,  54  Ala.  150,  25 
Am.  Eep.  671,  the  general  issue  seems 
tohave  been  considered  sufficient.  But 
it  appears  that  the  illegality  was  clear- 
ty  shown  by  the  evidence.  In  Har- 
Bson  v.  Jones,  80  Ala.  412,  defendant 


pleaded  the  general  issue,  but  also  set 
up  the  illegality  by  a  special  plea, 
which  was  clearly  necessary  under  the 
rule  since  the  illegality  arose  from  the 
collateral  fact  that  plaintiff  suing  for 
his  professional  services  was  not 
licensed. 

Louisiana. — The  rule  of  law,  which 
requires  ;that  judgments  should  be  ren- 
dered super  allegata  et  probata,  is 
founded  on  icommon  sense  and  prin- 
ciples of  justice.  The  illegality  of  a 
contract  arising  from  transactions  in 
fraudem  legis  may  be  taken  advantage 
of  by  a  plea  in  bar,  a  peremptory  ex- 
ception of  the  civil  law,  and  should 
be  regularly  pleaded  as  that  of  dolt 
mali  or  rei  judicatae.  Such  pleas,  of 
necessity,  carry  with  them  a  suggestion 
of  facts,  in  avoidance  of  those  stated 
by  the  plaintiff.  Harvey  V.  Fitzgerald, 
6  Mart.  O.  S.   (La.)   530. 

Massachusetts. — In  Granger  v.  Hsley, 
2  Gray  521,  it  is  clearly  laid  down 
that  the  common  law  rule  permitting 
the  proof  under  the  general  issue  has 
been  changed  by  St.,  1852,  ch.  312, 
§§14,  15  (see  Eev.  Laws,  1902,  ch.  173, 
§§25,  26).  It  was  questioned  whether 
this  would  apply  to  actions  on  nego- 
tiable instruments  and  simple  contracts, 
but  it  was  held  the  rule  applied  in 
an  action  on  a  check  given  for  the 
illegal  sale  of  intoxicating  liquors,  in 
Bradford  v.  Tinkham,  6  Gray  (Mass.) 
494. 

Missouri. — In  McDearmott  v.  Sedg- 
wick, 140  Mo.  172,  39  S.  W.  776,  the 
court  overrules  so  much  of  Sprague  v. 
Eooney,  104  Mo.  349,  16  S.  W.  505, 
as  seems  to  lay  down  a  different  rule 
and  approves  St.  Louis  A.  &  M.  Assn* 
v,  Delano,  108  Mo.  217,  18  S.  W.  1101, 
which  squarely  holds  that  the  general 
denial  is  not  sufficient  where  the  im- 
morality or  illegality  of  a  contract  does 
not  appear  on  its  face.  See  also  Sho- 
honey  v.  Quincy,  etc.  E.  Co.,  231  Mo, 
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nature  of  confession  and  avoidance.22  But  if  the  illegality  appears 
upon  the  face  of  the  complaint  or  from  plaintiff 's  evidence,  advantage 
thereof  may  of  •course  be  taken,  although  only  a  general  denial  has 
been*  pleaded.23 

With  Notice  or  Specification.  —  JJnder  a  statute  permitting  the  plea 
of  general  issue  with  notice  in  writing  of  special  matters  relied  on 
for  defense,  the  material  facts  constituting  the  illegality  must  be  set 
forth,24  and  the  defense  should  be  based  upon  a  want  of  consideration 
and  not  upon  a  failure  thereof.25 

B.  Allegit/g  the  Facts.  —  "Where  the  defense  of  illegality  must  be 
specially  pleaded,  it  is  necessary  to  set  forth  the  extrinsic  facts  on 
which  defendant  intends  to  rely  to  show  the  illegality.26  There  must 
be  such  an  allegation  of  facts  as  will  enable  the  court  to  say  whether 


131,  132.  S.  W.  1059;  Kelerher  V.  Hen- 
derson, 203  Mo.  498,  101  S.  W.  1083; 
Musser  v.  Adler,  86  Mo.  445;  Moore 
v.  Hingo,  82  Mo.  468;  American  Copy- 
ing Co.  v.  Muleski,  138  Mo.  App.  419, 
122  S.  W.  384;  Mitchell  v.  Branham, 
119  Mo.  App.  643,  95  S.  W.  S39. 

That  the  contract  sued  on  was  in 
fact  one  for  compounding  a  felony 
cannot  be  set  up  on  general  denial. 
George  &  Lowe  v.  Williams,  58  Mo. 
App.  138. 

That  contract  sued  on  was  in.  fact  a 
wagering  contract  must  be  specially 
pleaded.  Cummiskey  v.  "Williams,  20 
Mo.  App.  606. 

North  Dakota;. — ' '  The  old  rule,  which 
is  still  in  force  in  a  few  jurisdictions 
.  .  .  that  pleading  the  general  issue 
or  a  general  denial  puts  in  issue  the 
legality  of  the  contract  sued  upon  .  .  . 
is  contrary  to  the  great  weight  of 
authority  in  this  country  at  the  present 
time."  Frankel  v.  Hillier,  16  N.  D. 
•  387,  113  N.  W.  1067. 

22.  In  Finley  v.  Quirk,  9  Minn.  194, 
86  Am.  Dec.  93,  the  court  says:  "The 
facts  tending  ■  to  establish  any  such 
defense  are  in  their  nature,  'new  mat- 
ter constituting r  a  defense,'  or  to  use 
an  expression  more  common  in  the  law, 
and  having  the  same  meaning,  'matter 
in  confession  and  avoidance.'  "  There- 
fore a  mere  denial  of  a  sale  raises  only 
the  issue  of  a  sale  in  point  of  fact  and 
does  not  raise  any  question  of  its 
legality. 

"23.  Milbank  v.  Jones,  127  1ST.  Y.  370, 
28  N.  E.  31,  24  Am.  St.  Bep.  454;  Bus- 
sell  v.  Burton,  66  Barb.  CH.  Y.)  539; 
Clifford  v.  Hughes.  124  N.  Y.  Supp.  478; 
Wilking  v.  Bichter.  25  Misc.  735,  55 
N.  Y.  Supp.  582.    See  supra,  I,  A. 
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24.  It  was  not  sufficient  to  allege 
simply  that  the  note  sued  on  "had  been 
given  for  a  claim  of  public  land  be- 
longing to  the  government  of  the 
United  States,  on  which  there  was  no 
improvement,  that  there  was  no  con- 
sideration for  said  note,  that  the  con- 
sideration for  said  note  had  wholly 
failed."  Chambers  v.  Games,  2  Greene 
(Iowa)   320. 

25.  In  an  action  on  a  promissory 
note  defendant  pleaded  the  general 
issue  with  notice  that  there  were  "dis- 
puted matters"  between  the  parties 
and  that  ' '  said  note  was  given  in  full 
satisfaction  of  the  same,"  and  also 
that  plaintiff  would  dismiss  certain 
suits  pending  and  also  not  prosecute 
defendant  for  an  assault  upon  plaintiff. 
The  defense  was  not  framed  to  attack 
the  note  as  illegal  and  void,  but  to 
reduce  the  recovery  by  deducting  losses 
as  in  violation  of  a  valid  agreement. 
Wilkins  &  Co.  P.  Riley,  47  Miss.  306. 

26.  U.  S. — Jefferson  V.  Burhans,  85 
Fed.  949,  29  C.  C.  A.  481.  Ark— Frank 
A.  Menne  Factory  v.  Harback,  85  Ark. 
278,  107  S.  W.  991.  Ind.— Kain  p. 
Einker,  1  Ind.  App.  86,  27  N.  E.  328, 
citing  Fisher  v.  Fisher,  113  Ind.  474,  15 
N.  E.  832.  Kan.— Railway  Co.  v.  Bag- 
ley,  60  Kan.  424,  56  Pac.  759  (claim 
that  contracts  were  void  under  inter- 
state commerce  law  must  be  pleaded); 
Barber  Asphalt,  etc.  Co.  v.  Botsford,  56 
Kan.  532,  44  Pac.  3.  Compare  Taenzer 
&  Co.  v.  Chicago,  B.  I.  &  P.  B.  Co.,  191 
Fed.  543,  112  C.  C.  A.  153.  Ky.— Coyle's 
Exr.  v.  Fowler,  3  J.  J.  Marsh.  472.  See 
Barnes  v.  Weikel  Chair  Co.,  28  Ky.  L. 
Bep.  315,  89  S.  W.  222.  Mton.— Fjnley 
v.  Quirk,  9  Minn.  194,  86  Am.  Dee. 
93.    See  also  Handy  v.  St.  Paul  Globe 
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or  not  they  constitute  illegality,27  for  otherwise  defendant  is  pleading 
a  mere  conclusion  of  law;28  but  it  is  not  necessary  to  plead  the  evi- 
dentiary facts.29  An  express  allegation  of  illegality  is  not  necessary 
where  the  answer  sets  up  facts  showing  the  same.30 

If  defendant's  plea  or  answer  shows  that  the  contract  sued  upon  is  in 
violation  of  law  it  sets  up  a  good  defense,31  even  though  it  was  not 
intended  as  a  defense  on  the  ground  of  illegality.32 
'  Compounding  Crime.33  —  "Where  the  gist  of  the  illegal  act  is  the  sup- 


Pub.  Co.,  41  Minn.  188,  42  N.  "W.  872, 
16  Am.  St.  Rep.  695,  4  L.  R.  A.  466; 
both  of  which  involve  contracts  under 
the  Sunday  laws.  Neb. — Atchison,  etc. 
E.  Co.  v.  Miller,  16  Neb.  661,  21  N.  W. 
451,  transportation  contract  claimed  to 
provide  for  a  rebate.  N.  Y. — Hayes  v. 
Abramson,  97  N.  Y.  Supp.  371.  K  D. 
Frankel  v.  HilKer,  -16  N.  D.  387,  113 
N.  W.  1067.  Tex. — Turner  v.  Gibson, 
2  Wills.  Civ.  Cas.,  §714. 

A  plea  is  bad  on  demurrer  which 
avers  in  effect  that  the  contract  sued 
on  is  void  because  made  for  the  pur- 
pose of  aiding  and  encouraging  the  late 
rebellion  without  stating  the  facts  go- 
ing to  show  how  and  in  what  way  the 
contract  was  intended  to  so  aid  and 
encourage.  Kimbro  v.  Bank  of  Fulton, 
49  Ga.  419. 

27.  A  mere  allegation  that  a  mort- 
gage was  upon  an  illegal  and  immoral 
consideration  is  insufficient.  Clark  v. 
Hagar,  22  Can.  Sup.  Ct.  510.  The  facts 
showing  that  a  transaction  was  of  a 
gambling  nature  must  be  pleaded.  Grize- 
wood  v.  Blane,  11  C.  B.  526,  138  Eng. 
Eeprint  578. 

In  an  action  upon  an  account  an- 
nexed for  goods  sold  and  delivered,  an 
answer  was  insufficient  which  alleged 
"if  it  shall  be  made  to  appear,"  or  "if 
it  shall  appear"  that  the  plaintiff  sold 
and  delivered  the  goods  to  the  defend- 
ant "it  will  also  appear"  that  they 
were  intoxicating  liquors,  and  the  ves- 
sels containing  the  same,  "all  of  which 
said  liquors"  were  sold  by  the  plain- 
tiffs to  the  defendant  in  violation  of 
law.  Suit  v.  Woodhall,  116  Mass.  547, 
following  Cassidy  v.  Farrell,  109  Mass. 
397,  where  in  a  similar  case  the  allega- 
tion "defendant  will  offer  evidence 
tending  to  prove  that  said  items  were 
spirituous  and  intoxicating  liquors  sold, 
delivered  and  carted  by  the  plaintiff 
to  the  defendant  in  violation  of  the 
laws  of  this  Commonwealth,"  was  held 
insufficient  because  not  an  allegation 
that  they  were  thus  sold. 


An  averment  that  plaintiff  falsely 
pretended  to  be  an  officer  and  thereby 
deceived  and  defrauded  defendant  into 
engaging  his  services,  is  not  sufficient 
to  authorize  proof  that  plaintiff  was 
in  fact  clothed  with  official  authority 
and  that  the  contract  was  illegal  be- 
cause inconsistent  with  his  public 
duties..  Goss  v.  Austin,  11  Allen  (Mass.) 
525. 

28.  XJ.  S. — Taenzer  &  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  191  Fed.  543,  112  C.  C. 
A.  153,  holding,  however,  that  the  al- 
legations of  the  plea  were  sufficient  to 
show  a  violation  of  the  interstate  com- 
merce law.  Ark. — Dickson  v.  Burk,  6 
Ark.  412,  44  Am.  Dec.  521.  Ky.— Coyle's 
Exr.  v.  Fowler,  3  J.  J.  Marsh.  472. 
Mass, — Finley  v.  Quirk,  9  Minn.  194,  86 
Am.  Dec.  93.  N.  O. — See  Boyt  v.  Coop- 
er, 6  N".  C.  286. 

29.  An  answer  alleging  that  the  con- 
sideration of  a  contract  was  a  promise 
to  suppress  a  prosecution  need  not  also 
show  what  particular  means  were  to 
be  taken  to  prevent  prosecution,  nor 
what,  if  any,  crime  has  been  committed. 
Crowder  v.  Reed,  80  Ind.  1. 

30.  Coverly  *.  Terminal  Warehouse 
Co.,  85  Misc.  488,  83  N.  Y.  Supp.  369, 
judgment  affirmed,  178  N.  Y.  602,  70 
N.  E.   1097. 

31.  Ala. — Dudley  v.  Collier,  87  Ala. 
431,  6  So.  304,  13  Am.  St.  Rep.  55; 
Harrison  v.  Jones,  80  Ala.  412.  Ark. 
Tatum  v.  Kelley,  25  Ark.  209,  94  Am. 
Dee.  717'.  111. — Cincinnati,  Mut.,  etc. 
Co.  v.  Rosenthal,  55  111.  85,  8  Am.  Rep. 
626.  Ind. — Crowder  v.  Reed,  80  Ind.  1. 
la. — Dillon  &  Palmer  v.  Allen,  46  Iowa 
299,  26  Am.  Rep.  145.  La. — Harvey  v. 
Fitzgerald,  6  Mart.  O.  S.  530.  N.  Y. 
Veazey  v.  Allen,  173  N'.  Y.  359,  66  N.  E. 
103,  62  L.  R.  A.  362.  S.  C— McCon- 
nell  ».  Kitchens,  20  S.  C.  430,  47  Am. 
Rep.  845. 

32.  Prost  v.  More,  40  Cal.  347. 

33.  See  the  title  "Compounding 
Crime." 
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pression  of  a  prosecution  already  begun,  it  is  never  necessary  to  at 
lege  that  the  crime  had  actually  been  committed,34  but  where  the 
criminal  composition  consists  in  forbearing  to  prosecute  there  must  be 
an  allegation  that  there  was  a  crime  committed,35  and  sufficient  allega- 
tions showing  that  plaintiff  had  knowledge  thereof.36  It  is  not  suffi- 
cient to  allege  merely  that  the  contract  was  given  for  an  illegal  con- 
sideration,37 save  where  a  mere  general  denial  or  plea  of  general  issue 
is  sufficient  in  all  eases.38 


34.  Cheltenham  Fire-Brick  Co.  v. 
Cook,  44 'Mo.  29;  Steuben  County  Bank 
v.  Mathewson,  5  Hill  (N.  Y.)  249. 

Answer  Held  Sufficient. — "The  an- 
swer has  set  forth  the  general  ground, 
that  if  any  consideration  ever  existed 
for  the  note,  said  consideration  was 
illegal  and  void.  It  then  proceeds  fur- 
ther to  state  in  detail  the  facts  con- 
nected with  the  giving  of  the  note,  and 
alleges  that  the  plaintiff  Clark  rep- 
resented to  the  defendant  that  if  he 
would  sign  the  note  the  criminal  pro- 
ceeding charging  Kibbe,  his  son-in-law, 
with  the  crime  of  perjury,  should  be 
discontinued  and  suppressed,  but  other- 
wise every  means  should  be  employed 
to  procure  said  Kibbe 's  conviction; 
and  that  the  defendant  signed  said 
note  for  the  purpose  of  having  Clark 
cause  said  proceedings  to  be  discon- 
tinued, and  in  consideration  of  the  de- 
fendant's signing  it,  Clark  agreed  to 
discontinue  and  suppress  the  criminal 
proceedings  against  said  Kibbe,  and  in 
pursuance  of  such  agreement  Clark  did 
cause  the  said  proceedings  to  be  dis- 
continued. In  the  opinion  of  the  court, 
taking  the  whole  answer,  it  sufficiently 
alleges  that  the  note  was  given  upon 


an    illegal    consideration."      Clark    v. 
Pomeroy,  4  Allen  (Mass.)  534. 

35.  Steuben  County  Bank  v.  Mathew- 
son, 5  Hill  (N.  T.)  249;  Nunn  v.  Lackey, 
1  White  &  W.  Civ.  Cas.,  §1331. 

But  where  the  consideration  was 
stated  to  have  been  an  agreement  to 
stifle  a  prosecution  and  to  suppress  evi- 
dence with  reference  to  the  investiga- 
tion of  a  felony,  it  was  held  sufficient 
though  no  prosecution  had  yet  begun 
and  though  there  was  no  direct  allega- 
tion that,  a  crime  had  been  committed. 
The  allegation  read  "to  retrain  and 
desist  from  prosecuting  .  .  .  and  to 
conceal  from  the  officers  of  the  law 
all  the  information  and  knowledge  that 
the  plaintiff  had  of  the  fact  that  P.  H. 
"Welborn  had  forged  and  passed  said' 
note."  Welborn  v.  Norwood,  1  Tex. 
Civ.  App.  614,  20  S.  W.  1129. 

36.  Steuben  County  Bank  v.  Mathew- 
son, 5  Hill  (N\  Y.)  249  (at  least  infer- 
entially) ;  Nunn  v.  Lackey,  1  White  & 
W.  Civ.  Cas.,  §1331. 

37.  Boyt  v.  Cooper,  6  N.  C.  286. 

38.  Held  Not  Sufficient.— George  k 
Lowe  v.  Williams,  58,  Mo.  App.  138. 

Held  Sufficient. — Hinesburgh  v.  Sum- 
ner, 9  Vt.  23,  31  Am.  Dec.  599.  Com- 
pare supra,  I,  B,  1. 


ILLEGITIMATES.  —  See  Bastardy  Proceedings;  Parent  and  Child. 


ILL-FAME.  —  See  Disorderly  House. 
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1.  EXCLUSION  AND  DEPORTATION.  —  A.  Nature  op  Pro- 
ceedings.  —  The  proceedings  to  exclude  or  deport  aliens  from  the 
United  States  are  civil  and  not  criminal  in  their  nature.1    Proceedings 

'  before  immigration  officers  are  quasi  judicial.2 

B.  Exclusion  Prom  Entry.  —  1.  Jurisdiction  of  Administrative 
Officers.  —  The  immigration  officers  have  jurisdiction  to  hear  and 
determine  whether  the  applicant  is  entitled  to  enter  the  United  States.* 
An  inspector  of  the  immigration  service  has  authority  to  detain  and 
to  preliminarily  examine  the  immigrant,  and  to  hold  him  for  examina- 
tion by  the  board  of  special  inquiry.4  An  immigration  officer  who 
has  conducted  the  preliminary  examination  of  the  immigrant  touch- 
ing his  right  of  entry  is  disqualified  for  service  on  a  board  of  special 
inquiry  to  pass  on  that  question.5 

2.  Hearing  and  Determination.  —  a.  Preliminary  Examination  and 
Detention.  —  An  inspector  of  immigration,  at  the  time  of  landing,  may 
detain  the  alien  for  examination  and  conduct  a  hearing  thereon,  and 
if  dissatisfied  or  if  objection  is  made  to  the  landing  by  an  immigration 
officer  he  detains  the  alien  for  hearing  before  the  board  of  special 
inquiry.* 

b.  Hearing  oy  the  Board  of  Special  Inquiry.  —  The  hearings  before 
a  board  of  special  inquiry  are  private,7  but  the  alien  is  entitled  to  a 
full  and-  fair  hearing,  and  to  a  full  opportunity  to  present  evidence 
and  have  the  questions  of  fact  decided.8  The  board  is  required  to  keep 
a  permanent  record  of,  its  proceedings  and  of  all  testimony  taken,9 


1.  Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698,  - 13  Sup.  Ct.  1016,  37 
L.  ea.  905;  United  States  v.  Tom  Wah, 
160  Fed.  207,  affirmed  in  163  Fed.  1008, 
90  C.  C.  A.  178;  Law  Chin  Woon  v. 
United  States,  147  Fed.  227,  77  C.  C. 
A.  369;  Sire  v.  Berkshire,  185  Fed.  967; 
United  States  v.  Hung  Chang,  134  Fed. 
19,  67  C.  C.  A.  93;  United  States  v. 
Moy  You,  126  Fed.  226.  Contra,  United 
States  v.  Hung  Chang,  126  Fed.  400. 

2.  United  States  v.  Eodgers,  191  Fed. 
970,   112   C.   C.   A.   382. 

3.  Pearson  v.  Williams,  202  U.  S. 
281,  26  Sup.  Ct.  608,  50  L.  ed.  1029; 
Nishimura  v.  Ekiu,'  142  U.  S.  651,  12 
Sup.  Ct.  336,  35  Ii.  ed.  1146;  Prentis 
v.  Di  Giacomo,  192  Fed.  467,  112  C.  C. 
A.  G05;  Ex  parte  Moola  Singh,  207  Fed. 
780;  Ex  parte  Pouliot,  196  Fed.  437; 
In  re  Gayde,  113  Fed.  588;  In  re  Ota, 
96  Fed.  487;  In  re  Howard,  63  Fed. 
263. 

4.  Pierce's  U.  S.  Code,  §4720:  Aet 
of  Feb.   20,   1907,    §24. 

Boards  of  special  inquiry  are  made 
up  of  three  immigration  officers,  or 
where  less  than  three  at  the  port  are 
eligible  to   serve,  other  United  States 
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officials  may  be  designated.  United 
States  ex  rel.  Pazos  v.  Eedfern,  180 
Fed.  500;  §25,  Act  to  regulate  immi- 
gration, etc.,  approved  Feb.  20,  1907; 
34  St.  at  L.  898;  Pierce's  U.  S.  Code, 
§4721.      " 

5.  United  States  ex  ret  Pazos  v. 
Eedfern,  180  Fed.  500. 

6.  §24  Immigration  Act  of  1907; 
§4720  Pierce's  U.  S.  Code. 

7.  §4721  Pierce's  U.  S.  Code;  §25, 
Act  1907. 

8.  Chin  Yow  v.  United  StateB,  208 
U.  S.  8,  28  Sup.  Ct.  201,  52  L.  ed. 
369;  United  States  v.  Euiz,  203  Fed. 
441,  121  C.  C.  A.  551;  United  States 
v.  Sprung,  187  Fed.  903,  110  C.  C.  A, 
37;  Ex  parte  Petkos,  212  Fed.  275; 
Ex  parte  Pouliot,  196  Fed.  437;  In  re 
Jem  Yuen,  188  Fed.  350;  Ex  parte  Long 
Lock,  173  Fed.  208. 

The  alien  cannot  be  denied  the  right 
to  procure  medical  experts  to  examine 
him  and  to  testify  on  the  hearing  for 
exclusion.  Ex  parte  Joyce,  212  Fed. 
285 

9!  Pierce's  U.  S.  Code,  §4721;  Act, 
1907,   §25;   Nishimura  Ekiu  v.  United 
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tmt  it  is  not  required  to  take  any  testimony.10  The  decision  of  two 
members  of  the  board  prevails.11 

c.  Right  To  Be  Represented  by  Counsel.  —  An  alien  immigrant  is 
not  entitled  to  be  represented  by  counsel  at  his  examination  by  the 
immigration  inspectors.12 

3.  Appeal.  —  a.  Right  of  Appeal.  —  A  right  of  appeal  to  the 
secretary  of  labor  is  given  to  either  the  alien  or  a  dissenting  member 
of  the  board,13  except  where  the  immigrant  is  diseased.14 

b.  How  Taken.  —  The  appeal  is  taken  through  the  commissioner 
of  immigration  at  the  port  of  arrival  and  the  commissioner  general 
of  immigration  to  the  secretary  of  labor.15 

c.  Stays  Deportation.  —  The  taking  of  an  appeal  from  the  decision 


States,  142  IT.  S.  651,  12  Sup.  Ct.  336, 
35  L.  ed.  1146. 

10.  Nishimura  Ekiu  v.  United  States, 
142  17.  S.  651,  12  Sup.  Ct.  336,  35  L. 
ed.  1146;  United  States  ex  rel.  Gegiow 
«.  Uhl,  211  Fed.  236;  United  States 
V.  Williams,  190  Fed.  897  (in  this  ease, 
however,  the  board  had  before  it  a 
certificate  of  the  examining  surgeons 
as  to  the  physical  condition  of  the 
alien) . 

Where  the  immigration  officers  saw 
the  immigrants  and  found  that  they 
had  only  about  $25  each  and  who  were 
ticketed  through  from  New  York  to 
Portland,  Oregon,  they  had  a  right  to 
take  into  consideration  published  re- 
ports and  answers  to  inquiries  as  to 
the  labor  market  at  Portland,  Oregon, 
and  deport  the  aliens  if  they  believed 
that  they  might  become  public  charges. 
United  States  ex  rel.  Gegiow  v.  Uhl, 
215  Fed.  573  (C.  C.  A.).  But  see  dis- 
senting opinion,  and  contra,  Ex  parte 
'  Gregory,  210  Fed.  680,  in  which  the 
decision,  however,  was  based  on  the 
ground  that  the  officers  of  the  immi- 
gration service  could  not  take  into 
consideration  matters  that  did  not  af- 
fect the  personal  ability  of  the  indi- 
vidual. 

The  board  may,  if  they  choose,  rely 
solely  on.  the  report  of  the  medical 
inspectors,  but  if  they  do  so,  believ- 
ing that  they  are  obliged  to,  the  alien 
should  be  granted  a  hearing  by  the 
court.  Ex  parte  Joyce,  212  Fed.  285; 
&  parte  Joyce,  212  Fed.  282. 

H.  Pierce's  U.  S.  'Code,  §4721;  Im- 
migration Act,  1907,  §25;  Pearson  v. 
Williams,  136  Fed.  734,  69  C.  C.  A.  386. 

12.  United  States  ex  rel.  Falco  v. 
.Williams,  191  Fed.  1001;  United  States 
f  rel  Buccino  v.  Williams,  190  Fed. 
897. 


In  deportation  proceedings  the  rule 

is  otherwise.     See  infra,  I,  C,  4,  c. 

13.  Pierce's  U.  S'.  Code,  §4721;  Act 
of  Fe~b.  20,  1907,  §25;  United  States 
v.  Nakashima,  160  Fed.  842,  87  C.  C. 
A.  646;  Pearson  v.  Williams,  136  Fed. 
734,  69  C.  C.  A.  386. 

Formerly  it  was  to  the  secretary  of 
commerce  and  labor  (United  States  v. 
Ju  Toy,  198  U.  S.  253,  25  Sup.  Ct. 
644,  49  L.  ed.  1040),  and  before  that 
to  the  secretary  of  the  treasury.  Nashi- 
mura  Ekiu  v.  United  States,  142  U.  S. 
651,  12  Sup.  Ct.  336,  35  L.  ed.  1146. 
But  it  is  now  to  the  department  of 
labor.     Act  of  March  4,  1913. 

The  right  of  an  assistant  secretary 
to  pass  upon  the  appeal  of  an  alien 
has  been  questioned.  In  re  Way  Tai, 
96  Fed.  484. 

In  the  case  of  In  re  Lee  Lung,  102 
Fed.  132,  it  was  held  that  it  was  im- 
material in  so  far  as  the  rights  of  the 
courts  to  intervene  were  concerned 
whether  the  appeal  was  heard  by  the 
secretary  in  person  or  by  a  subordinate 
official  in  his  department  or  at  all. 

Disqualification. — The  acting  secre- 
tary is  disqualified  to  pass  upon  an 
appeal  in  a  case  in  which  he  had  acted 
as  a  solicitor.  In  re  Tang  Tun,  161 
Fed.  618,  reversing  In  re  Tang  Tun,  168 
Fed.  488,  93  C.  C.  A.  644,  but  this 
point  was  not  mentioned  in  the  opinion. 
Contra,  In  re  Lee  Lung,  102  Fed.  132. 

14.  United  States  v.  Nakashima,  160 
Fed.  842,  87  C.  C.  A'.  646;  In  re  Neu- 
wirth,  123  Fed.  347.  But  the  question 
of  whether  he  is  an  alien  immigrant  is 
one  on  which  the  excluded  person  is 
entitled  to  an  appeal  to  the  secretary 
of  labor.  United  States  v.  Nakashima, 
160  Fed.  842,  87  C.  C.  A.  646. 

15.  Pierce's  U.  S.  Code,  §4721;  Act 
of  Feb.  20,  1907,  §25. 
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of  the  board  of  special  inquiry  stays  further  action  until  the  final 
disposition  of  the  appeal.16 

d.  Scope  of  the  Hearing.  —  The  decision  of  the  hoard  of  special 
inqiiiry  must  be  reviewed  solely  on  the  evidence  heard  by  such  board.1' 
All  the  evidence,  including  documentary  evidence,  offered  on  the 
hearing  below  should  be  transmitted  to  the  secretary  of  labor.18  Th8 
defendant  is  entitled  to  a  hearing  on  the  merits  of  his  appeal,19  except 
as  otherwise  specifically  provided  in  the  Immigration  Act.20  The 
judgment  of  the  secretary  of  labor  cannot  be  based  on  grounds  other 
than  those  on  which  the  government  relied  in  the  hearing  before  the 
inspectors.21 

4.  Conclusiveness  of  Adjudication.  —  The  final  decision  of  the 
executive  department  excluding  the  alien  is,  with  certain  limitations, 
conclusive  upon  the  courts  as  to  his  right  to  land.22  But  where  the 
judgment  admits  the  alien  and  is  not  appealed  from  he  may  never- 
theless thereafter  be  proceeded  against  for  deportation.23  And  the 
secretary,  after  allowing  the  entry  of  an  alien  who  has  given  bond  as 
required  by  the  statute,  may  change  his  mind  and  order  the  alien 
deported.24 


16.  Pierce's  U.  S.  Code,  §4721;  Act 
of  Feb.  20,  1907,   §25. 

17.  Pierce's  TJ.  S.  Code,  §4721;  Act 
of  Feb.  20,  1907,  §25;  In  re  Can  Pon, 
168  Fed.  479,  93  C.  C.  A.  635;  In  re 
Tang  Tun,  161  Fed.  618.  But  in  United 
States  ex  rel.  Falco  v,  Williams,  191 
Fed.  1001,  it  was  held  that  additional 
testimony  might  be  taken  after  ap- 
peal and  presented  to  the  secretary  of 
commerce  and  labor,  and  the  considera- 
tion of  such  testimony  did  not  invali- 
date the  judgment,  of  exclusion. 

18.  In  re  Tang  Tun,  161  Fed.  618. 
"Having  been  denied  the  benefit  of  all 
the  testimony  taken  upon  the  question 
of  his  right  of  admission  to  the  United 
States,  the  applicant  has  been  deprived 
of  the  right  of  appeal  which  the  stat- 
ute confers  upon  him,  and  he  may, 
therefore,  upon  habeas  corpus,  test  the 
legality  of  his  imprisonment."  In  re 
Can  Pon,  168  Fed.  479,  93  C.  C.  A. 
635.  Contra,  In  re  Way  Tai,  96  Fed. 
484. 

'The  failure  to  do  so  is  evidence  that 
the  immigrant  was  denied  a  full  and 
fair  hearing.  United  States  v.  Buiz, 
203  Fed.  441,  121  C.  C.  A.  551. 

Where  a  comparison  is  made  of  the 
features  of  a  minor  to  those  of  his 
alleged  father,  findings  thereon  must  be 
incorporated  in  the  record.  Ex  parte 
Chooey  Dee  Ying,  214  Fed.  873. 

19.  Ex  parte  Can  Pon,  168  Fed.  479, 


93  C.  C.  A.  635;  United  States  v.  Naka- 
shima,  160  Fed.  842,  87  C.  C.  A.  646. 

20.  Pieree's  U.  S.  Code,  §4721;  Act 
of  Feb.  1907,  §25;  United  States  v. 
Nakashima,  160  Fed.  842,  87  C.  C.  A. 
646.  But  these  exceptions  apply  only 
to  alien  immigrants  and  not  aliens 
domiciled  in  the  United  States. 

21.  DaviesV  Manolis,  179  Fed.  818, 
1Q3  C.  C.  A.  310. 

22.  Pearson  v.  Williams,  202  U.  S. 
281,  26  Sup.  Ct.  608,  50  L.  ed.  1029; 
United  States  v.  Ju  Toy,  198  U.  S.  253, 
25  Sup.  Ct.  644,  49  L.  ed.  1040;  Kaoru 
Yamataya  v.  Fisher,  189  U.  S.  86,  23 
Sup.  Ct.  611,  47  L.  ed.  721;  Nishimura 
Ekiu  v.  United  States,  142  U.  S.  651, 
12  Sup.  Ct.  336,  35  L.  ed.  1146;  United 
States  ex  rel.  Gegiow  v.  Uhl,  211  Fed. 
236.    See  more  fully  infra,  Hi.. 

23.  Pearson  v.  Williams,  202  U.  S, 
281,  26  Sup.  Ct.  608,  50  L.  ed.  1029; 
Pearson  v.  Williams,  136  Fed.  734,  69 
C.  C.  A.  386. 

Where  an  alien  is  admitted  after  a 
hearing  before  immigration  inspectors 
on  a  finding  that  he  was  a  native  born 
citizen  of  the  United  States,  he  may  at 
any  time  within  three  years  be  pro- 
ceeded against  for  deportation.  Haw 
Moy  v.  North,  183  Fed.  89,  105  C.  O. 
A.  381. 

24.  United  States  ex  rel  Tremaine 
v.  Comr.  oi  Immigration,  209  Fed.  137. 
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C.  Deportation  After  Ei*try.  —  1.  Jurisdiction.  —  The  jurisdic- 
tion of  proceedings  for  deportation  of  alien  immigrants  is  in  the  de- 
partment of  labor,  formerly  commerce  and  labor.25  This  department 
has  the  power  to  conduct  proceedings  for  deportation  of  aliens  and 
to  determine  the  question  of  Alienage,  and  the  existence  of  such  facts 
as  render-  the  alien  subject  to1' exclusion  or  deportation.26 

2.  How  Commenced.  —  a.  Preliminary  Complaint  or  Application. 
The  warrant  of  arrest  must  be  based  upon  an  application  prescribed 
by  the  immigration  regulations.27  The  usual  practice  is  for  an  in- 
spector of  immigration  to  forward  to  the  secretary  of  labor  a  com- 
plaint and  affidavits  showing  that  an  alien  is  unlawfully  in  the  United 
States.  The  secretary,  if  he  thinks  a  sufficient  case  is  made  out,  issues 
a  warrant  for  the  arrest  of  the  person  charged.28 

b.  Warrant  of  Arrest.  —  The  warrant  of  arrest  should  give  to  the 
alien  sufficient  information  of  the  specific  act  or  acts  which  bring  him 
within  the  excluded  class,  so  that  he  can  offer  testimony  in  refuta- 
tion  of  the  charge  at  the  hearing  ordered  by  the  warrant.29  But  it 
is  unnecessary  that  the  warrant  should  have  the  formality  and  par- 
ticularity of  an  indictment.30    After  a  fair  hearing  no  advantage  can 


25.  Hanges  v.  Whitfield,  209  Fed. 
675;  Prentis  v.  Di  Giacomo,  192  Fed. 
467,  112  C.  C.  A.  605;  In  re  Jem  Yuen, 
188  Fed.  350. 

26.  United  States  v.  Ju  Toy,  198 
U.  S.  253,  25  Sup.  Ct.  644,  49  L.  ed. 
1040;  Prentis  v.  Seu  Leung,  203  Fed. 
25,  121  C.  C.  A.  389;  Prentis  v.  Stath- 
akos,  192  Fed.  469,  112  C.  O.  A.  607; 
United 'States  v.  Sprung,  187  Fed.  903, 
110  C.  C.  A.  37;  Edsell  v.  Mark,  179 
Fed.  292,  103  C.  C.  A.  121;  Lewis  v. 
Frick,  189  Fed.  146;  In  re  'Jem  Yuen, 
188  Fed.  350;  In  re  Ota,  96  Fed.  487. 

Marriage  of  Allen  Woman. — Where 
an  alien  woman  is  being  sought  to  be 
deported  and  pending  her  hearing  mar- 
ries a  citizen  of  the  United  States,  the 
immigration  officers  lose  all  jurisdiction 
over  her.  Ex  parte  Grayson,  215  Fed. 
449. 

27.  Ex  parte  Avakian,  188  Fed.  688. 

28.  United  States  ex  rel.  Bosny  v. 
Williams,  185  Fed.  598. 

29.  Ex  parte  Keisuki  Sata,  215  Fed. 
173;  Ex  parte  George,  180  Fed.  785; 
United  States  ex  rel.  Huber  v.  Sibray, 
178  Fed.  144. 

An  omnibus  clause  "he  is  unlawfully 
in  this  country  in  that  he  has  been 
found  therein  in  violation  of  the  Chi- 
nese exclusion  laws,"  was  held  not 
sufficiently  specific.  Ex  parte  Lew  Lin 
Shew,  217  Fed.  317. 

Immoral  Purpose. — In  United  States 


ex  rel.  Huber  v.  Sibray,  178  Fed.  150, 
the  warrant  charged  the  alien  with 
being  a  "mei  ^er  of  the  excluded 
classes,  in  that  she  entered  the  United 
States  for  an  immoral  purpose."  This 
was  held  not  sufficiently  specific. 

Where  the  charge  is  importing  a 
woman  for  an  immoral  purpose  the 
woman  should  be  identified  and  the 
purpose  designated.  United  States 
ex  rel.  Huber  v.  Sibray,  178  Fed.  144. 
But  in  Ex  parte  Pouliot,  196  Fed.  437, 
it  was  held  not  necessary  to  set  out  the 
name  of  the  "woman  or  girl  imported 
for  the  purpose  of  prostitution  or  other 
immoral  purpose." 

Commission  of  Crime. — In  Ex  parte 
George,  180  Fed.  785,  the  sufficiency  of 
the  warrant  of  arrest  which  charged 
the  alien  with  the  cornmission  of  an 
offense  prior  to  coming  into  the  United 
States  was  questioned  for  the  reason 
that  it  failed  to  set  out  the  specific 
offense  charged  and  when  and  where 
the  offense  was  committed. 

An  allegation  that  the  alien  has  been 
convicted  of  or  admits  having  com- 
mitted a  felony  or  other  crime  or  mis- 
demeanor involving  moral  turpitude 
prior  to  his  entry  to  the  United  States 
is  insufficient  as  merely  expressing  a 
conclusion  and  not  showing  the  par- 
ticular crime.  United  States  ex  rel. 
Huber  v.  Sibray,  178  Fed.  144. 

30.     Ex  parte  Young,  211  Fed.  370; 
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be  taken  of  irregularities  in  the  warrant  of  arrest.81  And  an  alien 
may  be  deported  for  a  reason  not  alleged  in  the  warrant  after  he  has 
been  advised  of  the  new  charges  and  has  been  given  an  opportunity 
to  meet  them.32  * 

3.  Bail.  —  An  alien  when  arrested  for  deportation  may  be  released 
on  giving  a  bond  approved  by  the  secretary  of  the  department  of 
labor.33 

4.  Hearing.  —  a.  In  General.  —  The  defendant  is  given  a  hearing 
before  the  commissioner  of  immigration,  or  an  immigration  inspector 
designated  by  the  secretary  of  labor.34  The  hearing  must  be  conducted 
in  compliance  with  the  rules  of  the  immigration  service.35  The  defend- 
ant is  not  entitled  to  a  jury  trial,36  but  he  is  entitled  to  a  full  and  fair 
hearing,37  and  must  be  allowed  to  be  present  at  all  hearings;38  and 
he  is  entitled  during  the  course  of  the  proceedings  to  see  the  warrant 
of  arrest  and  all  the  evidence  upon  which  it  was  issued.39 

b.    Notice  of  Hearing.  —  The  defendant  must  have  notice*0  of  the 


United  States  ex  rel.  Bander  v.  TJhl, 
211  Fed.  628;  Ex  parte  Pouliot,  196 
Fed.  437;  United  States  ex  rel.  Hubei 
v.  Sibray,  178  Fed.  144. 

31.  United  States  ex  rel.  Bauder  v. 
Uhl  (C.  0.  A-),  211  Fed.  628;  United 
States  ex  rel.  Rosen  v.  Williams,  200 
Fed.  538,  118  C  C.  A.  632;  Sinisealchi 
v.  Thomas,.  195  Fed.  701,  115  C.  C.  A. 
501;   Ex  parte  Young,  211  Fed.  370. 

In  Ex  parte  Young,  211  Fed.  370,  it 
was  held  that  where  the  warrant  was 
faulty  but  from  the  testimony  of  the 
defendants  it  appeared  that  they  had 
full  knowledge  of  the  facts  on  which 
the  government  was  seeking  to  deport 
them,  no  advantage  could  be  taken  of 
the   error. 

32.  Sinisealchi  v.  Thomas,  195  Fed. 
701,  115  C.  C.  A.  501;  Ex  parte  Keisuki 
Sata,  215  Fed.  173. 

33.  Pierce's  U.  S.  Code,  §4716;  Im- 
migration Act,  1907,  §20.  See  also 
infra,  II,   O. 

34.  United  States  ex  rel.  Bosny  V. 
Williams,  185  Fed.  598. 

The  fact  that  the  inspector  before 
whom  the  hearing  was  had  was  a  mem- 
ber of  a  raiding  party  who>  arrested 
the  person  to  be  deported  in  a  house 
of  ill-fame  did  not  disqualify  him  to 
hear  the  case  and  did  not  deprive  the 
person  of  a  fair  hearing.  Ex  parte 
Kwan  So,  211  Fed.  772.  Compare  United 
States  v.  Ruiz,  203  Fed.  441,  121  C.  C. 
A.  551;  United  States  ex  rel.  Bosny  v. 
Williams,  185  Fed.  598. 

35.  Hanges    v.    Whitfield,    209    Fed. 
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675;    Ex  parte   Garcia,   205    Fed.    53; 
Ex  parte  Avakian,  188  Fed.  688. 

Where  the  defendant  was  not  shown 
the  warrant  of  arrest,  and  the  evidence 
upon  which  it  was  issued  was  not 
shown  to  the  defendant  as  required  by 
rule  35e  of  the  departmental  regula- 
tions, it  is  an  error  which  invalidates 
the  proceeding.  Ex  parte  Avakian,  188 
Fed.  688. 

36.  The  constitutional  guaranties 
"that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due 
process  of  law,  and  that  in  all  crim- 
inal prosecutions  the  accused  shall  en- 
joy the  right  to  a  speedy  and  pubEc 
trial  by  an  impartial  jury  of  the'  state 
and  district,"  etc.,  does  not  apply  to 
deportation  proceedings.  Zakonaite  v. 
Wolf,  226  U.  S.  272,  33  Sup.  Ct.  31,' 
57  L.  ed.  218. 

37.  United  States  v.  Euiz,  203  Fed. 
441,  121  C.  C.  A.  551  (holding  that 
under  the  facts  there  presented  he  had 
not  been  given  a  fair  hearing),;  Ex 
parte  Lam  Pui,  217  Fed.  456;  Hanges 
v.  Whitfield,  209  Fed.  675$  Ex  parte 
Garcia,  205  Fed.  53. 

38.  Hanges  v.  Whitfield,  209  Fed. 
675;  United  States  ex  rel.  Huber  v. 
Sibray,  178  Fed.  150;  United  States 
ex  rel.  Huber  v.  Sibray,  178  Fed.  144. 

39.  Ex  parte  Avakian,  188  Fed.  688. 

40.  Kaoru  Yamataya  v.  Fisher,  189 
U.  S.  86,  23  Sup.  Ct.  611,  47  L.  ed. 
721  (Japanese  immigrant  case); 
United  States  ex  rel  Huber  v.  Sibray, 
178  Fed.  150.  The  taking  of  affidavits 
was   treated   as   not  being  a  hearing 
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hearing,  although  it  is  not  necessary  that  he  receive  formal  notice.41 

c.  Right  To  Be  Represented  by  Counsel.  —  An  alien  arrested  for 
deportation  is  entitled  to  be  represented  by  counsel,42  and  it  has  been 
held  that  where  the  immigration  officers  dissuade  and  intimidate 
aliens  into  declining  representation  by  counsel,  an  order  of  deportation 
is  void.43 

d.  Evidence.  —  The  rules  of  evidence  as  applied  in  "the  courts  are 
not  binding;44  but  where  the  grounds  of  deportation  are  acts  com- 
mitted after  landing,  it  has  been  held  otherwise.45    And  where  it  is 


■within  this  rule.    Ex  parte  Garcia,  205 
Fed.  53. 

41.  Kaoru  Yamataya  v.  Fisher,  189 
U.  S.  86,  23  Sup.  Ct.  611,  47  L.  ed. 
721  (Japanese  immigrant  ease) ; 
United  States  ex  rel.  Huber  v.  Sibray, 
178  Fed.  150. 

42.  United  States  ex  rel.  Bosny  v. 
Williams,  185  Fed.  598;  United  States 
ex  rel.  Huber  v.  Sibray,  178  ■  Fed.  144, 
See  also  United  States  v.  Buiz,  203 
Fed.  441,  121  C.  C.  A.  551. 

The  defendant-  when  attempted  to  be 
deported  for  acts  committed  after  his 
arrival  in  the  United  States  is  entitled 
to  counsel  at  all  stages  of  the  proceed- 
ings. Hanges  v.  Whitfield,  209  Fed. 
675. 

The  rules  of  the  department  provide 
that  at  such  stage  of  the  proceedings 
as  the  person  before  whom  the  hear- 
ing is  had  shall  deem  proper,  the 
alien  shall  be  apprised  that  he  may 
thereafter  be  represented  by  counsel, 
and  if  counsel  be  selected  he  shall 
be  permitted  to  be  present  during  the 
further  proceedings  and  to  offer  evi- 
dence. United  States  ex  rel.  Bosny  v. 
Williams,  185  Fed.  598.  But  where 
defendant  was  represented  by  counsel 
before  the  secretary  of  commerce  and 
labor,  although  not  so  represented  at 
the  hearing  before  the  immigration 
officers,  he  is  deprived  of  no  substan- 
tial right.  Sire  v.  Berkshire,  185  Fed. 
967. 

43.  United  States  ex  rel.  Bosny  v. 
Williams,   185   Fed.    598. 

44.  Ex  parte  Garcia,  205  Fed.  53; 
h  re  Jem  Yuen,  188  Fed.  350. 

"Perhaps  the  practice  of  sub- 
mitting ex  parte  affidavits  and  of  re- 
porting independent  facts  is  not  to  be 
commended,  but  the  mere  fact  that 
snch  a  report  has  been  made  or .  such 
affidavits  transmitted  will  not  entitle 
an  alien  ,to  a  release  on  habeas  corpus 
it  appears,  that  he  has,  or  may 


have  been,  prejudiced  thereby. "  Ea> 
parte  Pouliot,  196  Fed.  437. 

Where  the  only  evidence  other  than 
the  statements  of  the  alien  was  a  let- 
ter the  authorship  of  which  did  not 
definitely  appear  and  which  was  not 
shown  to  the  alien  before  the  hearing 
so  that  he  would  have  time  to  meet  it, 
it  was  held  that  if  the  letter  was  ad- 
missible, the  fact  that  he  had  not  been 
given  time  to  meet  it  had  deprived  him 
of  the  full  and  fair  trial  to  which  he 
was  entitled.  Ex  parte  Keisuki  Sata,  215 
Fed.   173. 

The  preliminary  statement  of  facts 
upon  which  the  warrant  was  issued,  can- 
not be  used  in  evidence  at  the  hearing 
unless  it  is  called  to  the  attention  of 
the  alien  and  he  is  given  an  oppor- 
tunity to  meet  it.  Ex  parte  Keisuki 
Sata,  215  Fed.  173. 

Letters  passing  between  officers  of 
the  immigration  service  are  admitted 
in  evidence.  In  re  Jem  Yuen,  188  Fed. 
350.  In  this  case  the  letter  was  writ- 
ten by  a  commissioner  of  immigration, 
and  gave  the  result  of  a  search  of 
the  records  in  his  office  of  departures 
and  arrivals  at  the  port. 

This  rule  as  applied  to  a  letter  con- 
taining statements  as  to  the  alien  be- 
ing afflicted'  with  a  disease  was  ques- 
tioned '  but  not  decided,  in  Ex  parte 
Keisuki  Sata,  215  Fed.  173. 

45.  "But  it  must  be  a  lawful  pro- 
ceeding, the  charge  established  by 
competent  evidence,  and  the  aliens  af- 
forded a  fair  hearing  and  opportunity 
to  discredit  or  disprove  the  evidence 
adduced  against  them.  Such  an  oppor- 
tunity requires  that  '  they  have  the 
benefit  of  counsel  at  every  stage  of 
the  proceedings  after  their  arrest,  with 
the  right  to'  cross-examine  witnesses 
whose  testimony  is  to  be  used  against 
them  before  the  bureau  of  immigration 
in    determining   whether    or   not   they 
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sought  to  deport  on  the  ground  that  admission  to  the  United  States 
was  procured  by  fraud  there'  must  be  legal  evidence  of  the  fraud.48 
Statements  of  the  inspector  conducting  the  hearing  as  to  mattes  within 
his  own  personal  knowledge  are  not  entitled  to  any  consideration 
unless  he  is  sworn  and  offers  himself  for  examination  as  a  witness  in 
the  regular  way.47 

5.  Conclusiveness  of  Adjudication —  The  judgment  of  the  execu- 
tive department  is  final  only  when  it  is  adverse  to  the  admission  of 
the  alien.48  There  is  no  defense  of  former  jeopardy  in  deportation 
cases.49  An  acquittal,  by  a  directed  verdict,  of  the  criminal  charge 
of  securing  admission  to  the  United  States  by  fraud  is  not  res  judicata 
in  a  proceeding  by  immigration  officers  to  deport  the  alien  for  secur- 
ing admission  by  the  same  fraud  relied  on  in  the  criminal  proceeding.5' 

II.  THE  CHINESE  EXCLUSION  ACT.  —  A.  Exclusion  Proceed- 
ings.  —  1.  Under  What  Law  Chinese  May  Be  Excluded.  —  Where 
a  person  comes  within  the  provisions  of  both  the  Chinese  exclusion 
act  and  the  immigration  act  he  may  be  proceeded  against  under  either. 
statute.51 

2.  Detention.  —  The  Chinese  person- may  be  prevented  from  com- 
municating with  persons  other  than  the  immigration  authorities  until 
after  the  hearing.62 

3.  Complaint  and  Hearing.  —  The  rules  of  criminal  procedure  do 


should  be  deported."    Hanges  v.  .Whit- 
field, 209  Fed.   675. 

46.  Liu  Hop  Fong  v.  United  States, 
209  U.  S.  453,  28  Sup.  *-Ct.  576,  52  L. 
ed.  888;  United  States  v.  Quan  Wah, 
214  Fed.  463. 

Ex  parte  Lam  Pui,  217  Fed.  456. 
This  was  a  case  where  the  party  sought 
to  be  deported  was  a  Chinese  person 
who  had  entered  the  United  States 
under  a  student's  certificate  the  court 
there  said:  "That  before  an  alien  ad- 
mitted to  the  United  States  as  a  mem- 
ber of  an  exempt  class  can  be  deported 
it  must  be  shown  by  evidence,  not  mere- 
ly suspicious  circumstances  or  con- 
jecture, that  he  has  obtained  such  ad- 
mission by  means  of  fraudulent  rep- 
resentations." 

47.  "It  is  manifestly  improper  for 
ar  inspector,  who  has  a  person  in  cus- 
tody charged  with  the  duty  of  giving 
him  an  opportunity-  to  show  cause  why 
he  should  not  be  deported,  to  insert 
in  the  examination  his  own  unverified 
statement  regarding  the  very  matter 
in  controversy."  Ex  parte  Lam  Tuk 
Tak,  217  Fed.  468. 

48.  Pierce's  U.  S.  -Code,  §4721;  Act 
of  1907,  §25;  Lim  Jew  v.  United  States, 
196  Fed.  736,  116  C.  C.  A.  364;  In  re 
Li  Sing,  86  Fed.  896,  30  C.  C.  A.  451; 
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United  States  v.  Lim  Jew,  192  Fed. 
644;  In  re  Li  Foon,  80  Fed.  881;  In  re 
Howard,  63  Fed.  263.  See  supra,  I,  B.  4; 
and  infra,  II,  B,  6,  b. 

As  to  right  of  review  by  courts,  of 
an  order  of  deportation,  see  infra, 
III,  B,  2. 

49.  Sire  v.  Berkshire,  185  Fed.  967; 
Ex  parte  Stancampiano,  161  Fed.  164. 

In  Ex  parte  Stancampiano,  161  Fed. 
164,  defendant  was  charged  for  the  pur- 
poses of  deportation  with  being  unlaw- 
fully in  the  United  States  on  account  of 
having  been  convicted  of  a  felony, 
after  he.aring  he  was  released  by  the 
secretary  of  commerce  and  labor, 
thereafter  he  was  arrested  on  the  same 
charge. 

50.  Williams  v.  United  States  ex  reL 
Bougadis,  186  Fed.  479,  108  C.  O.  A. 
457. 

51.  United  States  v.  Wong  You,  223 
U.  S.  67,  32  Sup.  Ct.  195,  56  L.  ed. 
354,  reversing  181  Fed.  313,  104  C.  O. 
A.  535;  Prentis  v.  Seu  Leung,  203  Fed. 
25,  121  O.  -O.-A.  389;  Billings  v.  Ham, 
202  Fed.  914,  121  C.  C.  A.  272;  United 
States  ex  rel.  Toy  Gwok  Chee  v.  Pren- 
tis, 202  Fed.'  65,  120  C.  C.  A.  3,81. 

52.  In  re  Ong  Lung,  125  Fed.  814; 
In  re  Moy  Quong  Shing,  125  Fed.  641. 
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not  apply  to  proceedings  for  exclusion  of  Chinese,53  nor  is  the  defend- 
ant entitled  to  a  jury  trial.54  He  is,  however,  entitled  to  a  full  and 
fair  hearing,55  and  the  testimony  of  witnesses  designated  by  him 
should  be  taken.56  But  sworn  testimony  is  not  essential,57  except, 
it  has  been  held,  where  the  alien  establishes  a  prima  facie  right  to 
enter.68  The  hearing  is  private.59  The  alien  is  not  entitled  as  a  matter 
of  right  to  be  present,60  or  to  be  represented  by  counsel  at  :he  hear- 
ing,61 or  to  be  informed  of  the  nature  of  the  testimony  at  the  time 
of  taking.62 

B.  Deportation".  —  1.  Nature  of  Proceedings.  —  A  Chinese  per- 
son may  be  deported  under  the  provisions  of  law  governing  deportation 
of  aliens  generally,63  or  under  the  special  provisions  of  the  Chinese 
exclusion  acts.64  But  the  proceedings  to  deport  must  be  in  substantial 
conformity  to  the  laws  of  the  United  States,65  and  if  the  proceedings 
are  taken  under  the  general  immigration  laws  they  must  be  strictly 


53.  United  States  V.  Hung  Chang, 
134  Fed.  19,  67  C.  C.  A.  93;  In  re 
Jem  Yuen,  188  Fed.  350;  United  States 
1>.  Moy  You,  126  Fed.  226;  United 
States  v.  Lee  Huen,  118  Fed.  442.  See 
supra,  I,  A. 

54.  Nishimura  Ekiu  v.  United  States, 
142  U.  S.  651,  12  Sup.  Ct.  336,  35  L. 
ed.  1146;  In  re  Chin  Wah,  182  Fed. 
256;  In  re  Tsu  Tse  Mee,  81  Fed.  562. 

55.  The  defendant  was  deprived  of 
the  fair  hearing  contemplated  by  law 
where  one  of  the  witnesses  called  for 
the  defendant  was  frightened  by  one 
of  the  Chinese  inspectors  from  testify- 
ing and  the  hearing  was  continued  until 
ten  o  'clock  of  the  following  day  and  the 
Vessel  in  which  the  defendant  was  held 
■was '  to  sail  before  that  hour.  United 
States  v.  Gin  Fung,  100  Fed.  389,  40  C. 
C.  A.  439. 

The  alien's  opportunity  to  be  heard 
need  not  be  upon  any  regular  set  oc- 
casion, nor  according  to  the  forms  of 
judicial  procedure;  it  may  be  such  as 
will  secure  the  prompt  vigorous  action 
contemplated  by  congress,  and  appro- 
priate to  the  nature  of  the  case.  In  re 
Jem  Yuen,  188  Fed.  350. 

56.  Chin  Yow  v.  United  States,  208 
U.  S.  8,  28  Sup.  Ct.  201,  52  L.  ed.  369; 
In  re  Can  Pon,  168  Fed.  479,  93  C.  C. 
A.  635;  United  States  v.  Gin  Fung,  100 
Fed.  389,  40  C.  C.  A.  439. 

But  it  was  held  in  In  re  Leong  Youk 
Tong,  90  Fed.  648,  that  the  commission- 
er could  refuse  to  hear  witnesses  whose 
testimony  would  be  only  cumulative. 

57.  In  re  Jem  Yuen,  188  Fed.  350; 


In  re  Lee  Lung,  102  Fed.  132;  In  re 
"Way  Tai,  96  Fed.  484. 

58.  In  re  Chinese  Eelators,  58  Fed 
554.  In  this  case  the  Chinese  persons 
had  passports  and  properly  authenti- 
cated certificates  showing  their  right 
to  enter  the  United  States. 

59.  In  re  Ong  Lung,  125  Fed.  814. 
Bule   7   of   the    department   provides 

in  part:  "The  examination  prescribed 
in  rule  6  should  be  separate  and  ajiart 
from  the  public,  in  the  presence  of  gov- 
ernment officials  and  such  witness  or 
witnesses  only  as  the  examining  officer 
shall  designate."  In  re  Moy  Quong 
Shing,   125   Fed.   641. 

60.  In  re  Can  Pon,  168  Fed.  479,  93 
C.  C.  A.  635;  In  re  Leong  Youk  Tong, 
90   Fed.   648. 

61.  In  re  Can  Pon,  168  Fed.  479,  93 
C.  C.  A.  635;  In  re  Ong  Lung,  125  Fed. 
814;  In  re  Leong  Youk  Tong,  90  Fed. 
648. 

62.  In  re  Can  Pon,  168  Fed.  479,  93 
C.  C.  A.  635. 

63.  United  States  v.  Eedfern,  210 
Fed.  548  (but  not  after  he  has  been 
in  the  United  States  three  years).  See 
supra,  LT,  A,  1.     See  also  supra,  I,  B. 

64.  United  States  v.  Eedfern,  210 
Fed.  548.     See  supra,  II,  B,  1. 

65.  United  States  ».  Chin  Tong,  192 
Fed.  485,  112  C.  C.  A.  647. 

He  cannot  be  arrested  so  as  to  place 
upon  him  the  burden  of  showing  that 
he  has  a  right  to  be  in  the  United 
States,  except  upon  a  warrant,  and  not 
upon  a  warrant  without  showing  that 
he  is  unlawfully  in  the  United  States, 
although   the  'Chinese  person   may   be 
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in  accordance  therewith.66     The  proceedings  are  civil  and  not  crim- 
inal.67 

2.,  Jurisdiction.  —  a.  Generally.  —  The  United  States  commissioner 
has  jurisdiction  of  the  charge  against  a  Chinese  person  for  being 
unlawfully  within  the  United  States,68  and  unlawfully  entering  the 
United  States.69  But  he  has  no  jurisdiction  to  enter  a  judgment  of 
deportation  against  the  holder  of  a  certificate  on  the  ground  that 
the  certificate  was  procured  by  fraud.70  His  jurisdiction  extends  only 
to  persons  arrested  in  his  judicial  district.71  The  district  attorney  of 
the  district  in  which  a  Chinese  person  is  arrested  is  authorized  to 
designate  the  commissioner  before  whom  the  Chinese  person  shall  be 
taken  for  hearing.72 

b.  As  Affected  by  Claim  of  Citizenship,  —  A  United  States  com- 
missioner is  a  United  States  judge  within  the  requirements  of  the 
Chinese  exclusion  act  and  has  authority  to  determine  the  question  of 
citizenship.73 

3.    Issuance  of  Warrant  of  Arrest.  —  The  warrant  can  only  be  issued 


restrained  to  prevent  his  escape.  United 
States  v.  Horn  Lim,  214  Ted.  456. 

66.  United  States  v.  Redfern,  210 
Fed.  548,  holding  that  where  the  Chi- 
nese person  entered  from  Canada  he 
must  be  returned  there  rather  than  to 
China. 

67.  "Woo  Jew  Dip  v.  United  States, 
192  Fed.  471,  112  C.  C.  A.  609;  Tom 
Wah  v.  United  States,  163  Fed.  1008, 
90  C.  C.  A.  178;  Low  Foon  Tin  v. 
United  States  Imm.  Comr.,  145  Fed. 
791,  76  C.  C.  A.  355;  United  States  v. 
Hung  Chang,  134  Fed.  19,  67  C.  C.  A. 
93;  United  States  v.  'Tom  Wah,  160 
Fed.  207;  United  States  v.  Moy  You, 
126  Fed.  226.     See  supra,  I,  A. 

68.  Chin  Bak  Kan  v.  United  States, 
186  U.  S.  193,  22  Sup.  Ct.  891,  46  L. 
ed.  1121;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  13  Sup.  Ct.  1016, 
37  L.  ed.  905;  United  States  v.  Chin 
Tong,  192  Fed.  485,  112  C.  C.  A.  647; 
Low  Foon  Yin  v.  U.  S.  Imm.  Comr.,  145 
Fed.  791,  76  C.  C.  A.  355;  In  re  Chin 
Ark  Wing,  115  Fed.  412;  In  re '  Tsu 
Tse  Mee,  81  Fed.  562. 

69.  In  re  Tsu  Tse  Mee,  81  Fed.  562. 

70.  The  power  of  a  commissioner 
to  deport  a  Chinese  person  holding  a 
certificate  issued  by  a  United  States 
commissioner  under  the  Chinese  ex- 
clusion act,  as  amended  Nov.  3,  1893, 
is  limited  to  the  question  that  since 
procuring  the  certificate  the  holder  has 
forfeited   his   right    to   remain   in   the 
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United  States.    In  re  See  Ho  How.  101 
Fed.   115. 

71.  Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698,  13  Sup.  Ct.  1016,  37  L. 
ed.  905. 

Where  a  Chinaman  is  arrested  in  one 
district  without  a  warrant  he  cannot 
be  taken  into  another  district  by  the 
officer  and  charged  with  being  unlaw- 
fully in  the  United  States.  United 
States  v.  Chin  Tong,  192  Fed.  485,  112 
C.   C.  A.  647. 

72.  Chin  Ying  v.  United  States, 
186  U.  S.  202,  22  Sup.  Ct.  895,  46  L. 
ed.  1126;  Chin .  Bak  Kan  v.  United 
States,  186  U.  S.  193,  22  Sup.  Ct.  891, 
46  L.  ed.  1121;  In  re  Wong  Fock,  81 
Fed.   558. 

Assistant  District  Attorney.  —  In 
United  States  v.  Kol  Lee,  132  Fed.  136, 
the  court  questions  but  does,  not  pass 
upon  the  right  of  an  assistant  district 
attorney  to  designate  the  commissioner. 

73.  "A  United  States  commissioner 
is  a  quasi  judicial  officer  and  in  these 
hearings  he  acts  judicially.  .Moreover, 
this  case  was  taken  by  appeal  from  the 
commissioner  to  the  judge  of  the  dis- 
trict court,  and  his  decision  was  af- 
firmed, so  that  there  was  an  adjudica 
tion  by  a  United  States  judge  in  the 
constitutional  sense,  as  well  as  by  tho 
commissioner  acting  as  .a  judge  in  the 
sense  of  the  statute."  Chin  Bak  Kan 
v.  United  States,  186  U.  S.  193,  22  Sup. 
Ct.  891,  46  L.  ed.  1121. 
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by  the  commissioner  on  application  by  the  officials  designated  by  the 
statute.74 

4.  The  Pleading.  —  No  formal  complaint  or  pleading  is  required," 
but  formal  complaint  may  be  filed,76  in  which  event  it  is  not  measured 
by  the  strict  rules  followed  in  criminal  cases.77  The  failure  to  allege 
the  official  character  of  complainant  does  not  defeat  the  jurisdiction 
of  the  commissioner.78  The  Chinaman  is  not  excused,  from  proving 
facts  necessary  to  his  defense,  by  their  being  alleged  in  a  formal  com- 
plaint filed  against  him.79 

The  defendant  may  enter  a  plea  of  not  guilty,80  which  plea  puts 
in  issue  the  questions,  is  defendant  a  Chinese  person;  and  if  so,  is. 
he  entitled  to  remain  in  the  United  States.81 

5.  The  Trial.  —  a.  Generally.  —  The  defendant  is  not  entitled  to 
a  jury  trial.82  He  can  be  required  to  testify  on  behalf  of  the  govern- 
ment,83 but  the  mere  fact  that  the  defendant  refuses  to  testify  is  not 


Sight  to  judicial  hearing  on  claim 
of  citizenship,  see  infra,  III,  C,  5. 

74.  The  warrant  shall  not  be  issued 
unless  the  complaint  is  sworn  to  by 
the  United  States  district  attorney, 
assistant  United  States  district  attor- 
ney, collector,  deputy  collector,  inspec- 
tor of  customs,  immigration  inspector, 
United  States  marshal  or  deputy 
United  States  marshal  or  Chinese  in- 
spector, or  the  issuance  of  such  a  war- 
rant has  been  first  approved  or  re- 
quested in  writing  by  the  United  States 
district  attorney  of  the  district  in 
which  it  is  issued.  Chin  Bak  Kan  v. 
United  States,  186  U.  S.  193,  22  Sup. 
Ct.  891,  46  L.  ed.  1121. 

Compare  In  re.  Lintner,  57  Fed.  587, 
under  the  act  of  1892. 

75.  Ah  How  v.  United  States,  193 
U.  S.  65, '24  Sup.  Ct.  357,  48  L.  ed.  619; 
Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  13  Sup.  Ct.  1016,  37  L.  ed. 
905;  In  re  Jem  Yuen,  188  Fed.  350; 
United  States  v.  Williams,  83  Fed.  997; 
Chan  Gim  v.  United  States,  9  App.  Cas. 
(D.  C.)   290. 

76.  United  States  v.  Williams,  83 
Fed.  997. 

77.  Chin  Bak  Kan  v.  United  States, 
186  V.  S.  193,  22  Sup.  Ct.  891,  46  L. 
ed.  1121;  Ex  parte  Jim  Hong,  211  Fed. 
73,  127  C.  C.  A.  569. 

78.  Chin  Bak  Kan  v.  United  StateSi 
186  V.  S.  193,  22  Sup.  Ct.  891,  46  L. 
ed.  1121. 

79.  United  States  v.  Williams,  83 
Fed.  997.  In  this  case  it  was  alleged 
that  the  Chinese  laborer  was  a  resident 
of  the  United  States  on  May  5,  1892. 


It  was  held  that  such  an  allegation 
was  surplusage  and  as  it  was  required 
by  the  statute  to  be  proven  the  alien 
must  furnish  proof  of  that  fact. 

Where  the  Chinese  person  is  tried  on 
a  complaint  charging  her  with  being 
in  the  United  States  without  •  a  certifi- 
cate of  residence  and  was  ordered  de- 
ported on  the  ground  that  she  had  un- 
lawfully come  into  the  United  States, 
the  variance  was  held  to  be  not  fatal 
to  the  jurisdiction  of  the  court  to 
enter  a  judgment  of  deportation.  In  re 
Gut  Lun,  83  Fed.  141. 

80.  United  States  v.  Hung  Chang, 
134  Fed.  19,  67  C.  C.  A.  93;  In  re 
Tsu  Tse  Mee,  81  Fed.  562.  In  the 
last  cited  case  the  use  of  the  plea  of 
"not   guilty"   was   questioned. 

81.  United  States  v.  Hung  Chang, 
134  Fed.  19,  67  C.  C.  A.  93. 

82.  Chin  Bak  Kan  v.  United  States, 
186  U.  S.  193,  22  Sup.  Ct.  891,  46  L. 
ed.  1121;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  13  Sup.  Ct.  1016, 
37  L.  ed.  905;  Nishimura  Ekiu  v. 
United  States,  142  U.  S.  651,  12  Sup.. 
Ct.  336,  35  L.  ed.  1146;  In  re  Tsu  Tse 
Mee,  81  Fed.  562;'  United  States  v. 
Hing  Quong  Chow,  53  Fed.  233;  United 
States  v.  Wong  Sing,  51  Fed.  79;  In  re 
Chow  Goo  Pooi,  25  Fed.  77. 

83.  Tom  Wah  v.  United  States,  163 
Fed.  1008,  90  C.  C.  A.  178;  Lee  Yuen 
Sue  v.  United  States,  146  Fed.  670,  11 
C.  C.  A.  96;  Low  Foon  Yin  v.  U.  S. 
Imm.  €omr.,  145  Fed.  791,  76  C.  C.  A. 
355;  United  States  v.  Tom  Wah,  160 
Fed.  207. 
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ground  for  deportation.84  It  is  not  necessary  that  he  be  identified 
as  the  person  named  and  described  in  the  warrant  of  arrest.35 

b.  Burden  of  Proof.  —  The  burden  of  proof  is  on  the  defendant 
to  show  that  he  is  a  native  born  citizen/6  or  that  he  is  entitled  to  re- 
main in  the  United  States.  The  burden  of  proof  as  to  defendant  being 
a  Chinese  person  is  upon  the  government.87  But  the  burden  of  proof 
never  shifts  to  the  defendant  unless  the  arrest  is  lawful  or  evidence 
is  produced  tending  to  establish  the  fact  that  he  has  no  right  to  be 
in  the  United  States.88 

The  certificate  of  the  United  States  commissioner  showing  that  a 
full  hearing  was  had  and  the  Chinese  person  was  found  to  be  entitled 
to  remain  in  the  United  Stages  is  conclusive  evidence  of  such  right 
in  a  subsequent  proceeding.89  The  Chinese  person  relying  on  a  judg- 
ment that  he  has  a  right  to  remain  in  the  United  States  must  estab- 
lish by  affirmative  proof  that  he  is  the  person  named  in  the  judg- 
ment.90 

6.  Findings  and  Judgment.  —  a.  Generally.  —  The  findings  of  fact 
may  be  stated  in  the  judgment.91 

b.  Conclusiveness.  —  The  judgment  or  determination  of  the  immi- 
gration officials  permitting  the  Chinese  person  to  land  is  not  con- 
clusive against  their  right  to  institute  proceedings  to  deport  him 
within  the  period  within  which  such  proceedings    may    be    begun 


84.  Mx  parte  Sing,  82  Fed.  22. 

85.  "It  is  objected  that  the  com- 
plaint and  warrant  described  the  de- 
fendant as  'Sally  Doe'  and  that  she 
had  never  been  identified  as  the  person 
named  'Sally  Doe'  in  the  original  com- 
plaint or  warrant.  The  answer  tothis 
objection  is,  the  identification  consisted 
in  the  fact  that  it  appeared  from  her 
own  testimony  that  she  was  not  en- 
titled to  be  and  remain  in  the  United 
States.  She  was  a  Chinese  person  with- 
out a  certificate  of  residence  as  re- 
quired by  law,  and  it  was  against  such 
a  person  found  in  a  particular  place 
that  the  complaint  and  warrant  were 
directed."  Wong  Chun  n.  United 
States,  170  Fed.  182,  95  C.  C.  A.  198. 

86.  Chin  Bale  Kan  v.  United  States, 
186  U.  S.  193,  22  Sup.  Ct.  891,  46 
L.  ed.  1121;  Li  Sing  v.  United  States, 
180  U.  S.  486,  21  Sup.  Ct.  449,  45  L. 
ed.  634;  United  States  v.  Chin  Tong, 
192  Fed.  485,  112  C.  C.  A.  647;  Lee 
Yuen  Sue  v.  United  States,  146  Fed. 
670,  77  C.  C.  A.  96;  Mar  Sing  v.  United 
States,  137  Fed-.  875,  70  C.  C.  A.  213; 
United  States  v.  Hung  Chang,  134  Fed. 
19,  67  C.  0.  A.  93;  In  re  Li  Sing,  86 
Fed.    896,   30    C.  C.   A.    451;    United 
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States  v.  Chu  Hung,  179  Fed.  564; 
United  States  v.  Sing  Lee,  125  Fed. 
627.      ' 

87.  United  States  v.  Hung  Chang, 
134  Fed.  19,  67  C.  C.  A.  93.  For  other 
authorities,  see  Enct.  of  Bv. 

88.  United  States  v.  Horn  Lira,  214 
Fed.  456. 

89.  Leung  Jun  V.  United  States,  171 
Fed.  413,  96  C.  C.  A.  369;  In  re  See 
Ho  How,  101  Fed.  115. 

Where  an  alien  is  admitted  upon  an 
authenticated  judgment  of  a  United 
States  commissioner  showing  the  Chi- 
nese person  was  a  citizen,  the  immi- 
gration authorities  cannot  deport^  him 
upon  mere  conjecture  or  inspection,  but 
must  prove  his  certificate  to  be  invalid 
or  fraudulently  issued.  United  States 
v.  Chin  Len,  187  Fed.  544,  109  C.  C. 
A.  310. 

90.  Lum  Birig  Wey  v.  United  States, 
201  Fed.  379.  But  see  United  States 
v.  Chin  Len,  187  Fed.  544,  550,  109  C. 
C.  A.  310. 

91.  It  is  not  necessary  for  the  court 
to  make  and  file  findings  of  facts  and 
conclusions  of  law'  separately  from  the 
judgment.  Lee  Won  Jeong  v.  United 
States,  145  Fed.  512,  76  C.  C.  A.  190. 
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against  an  alien,02  nor  does  it  preclude  the  government  from  bringing 
deportation  proceedings  in  the  courts.93 

The  finding  of  the  immigration  officers  that  the  Chinese  person  is 
entitled  to  entry  is  not  binding  on  the  courts,94  and  the  certificate  under 
which  he  was  admitted  may  be  collaterally  attacked.95  But  a  Chinese 
person  ordered  deported  by  the  executive  officers  under  the  provisions 
of  the  immigration  act  is  not  entitled  to  a  discharge  and  trial  under  the 
Chinese  exclusion  act.96 

An  order  of  deportation  of  a  Chinese  alien  issued  by  the  immigra- 
tion inspectors  when  not  appealed  from  becomes  res  judicata  and  can- 
not be  questioned  by  the  alien  on  a  subsequent  attempt  to  enter  the 
United  States,97  nor  by  the  father  of    a    minor    Chinese    person.98 

The  power  of  the  courts  to  review  an  order  of  exclusion  or  deporta- 
tion by  the  executive  department  is  elsewhere  treated  in  this  article.99 

A  judgment  of  exclusion  when  not  appealed  from  is  also  conclusive,1 
if  he  is  afterwards  found  in  the  United  States.2 

A  judgment  of  discharge  of  a  Chinese  person  by  a  United  States 
commissioner3  or  district  court4  upon  a  hearing  on  the  right  of  the 
alien  to  be  within  the  United  States  is  res  judicata  as  to  the  right  to 
remain  in  the  United  States,  but  not  to  return  to  the  United  States 


92.  Haw  Moy  v.  North,  183  Fed.  89, 
105  C.  C.  A.  381. 

93.  Li  Sing  v.  United  States,  18ff 
U.  S.  486,  21  Sup.  Ct.  449,  45  L.  ed. 
634;  Lim  Jew  v.  United  States,  196 
Fed.  736,  116  0.  C.  A.  364;  In  re  Li 
Sing,  86  Fed.  896,  30  C.  C.  A.  451. 

Where  a  Chinese  person  is  held  under 
a  defective  executive  warrant  of  de- 
portation the  petitioner  should  be  dis- 
charged with  a  direction  for  the  gov- 
ernment to  proceed  under  the  Chinese 
exclusion  act.  United  States  ex  rel. 
Ng  Sam  v.  Redfern,  210  Fed.  548.  In 
■  this  case  the  court  stated  that  under 
ordinary  circumstances  the  petitioner 
might  be  held  to  allow  the  executive 
officers  to  procure  a  proper  warrant. 

94.  Li  Sing  v.  United  States,  180 
U.  S.  486,  21  Sup.  Ct.  449,  45  L.  ed. 
634;  United  States  V.  Fong  Sen,  205 
Fed.  398;  Li  Foon  v.  McCarthy,  96  Fed. 
1005,  37  C.  C.  A.  664;  In  re  Li  Sing, 
86  Fed.  896,  30  C.  C.  A.  451;  United 
States  v,  Wong  Chung,  92  Fed.  141; 
United  States  v.  Ng  Park  Tan,  86  Fed. 
605;  United  States  v.  Lau  Sun  Ho,  85 
Fed.  422;  United  States  v.  Yong  Tew, 
83  Fed.  832;  In  re  Li  Foon,  80  Fed. 
881 

95.  United  States  v.  Fong  Sen,  205 
Fed.  398. 

96.  United  States  v.  Wong  You,  223 
tf.  S.  67,  32  Sup.  Ct.  195,  56  L.  ed. 


354;  Billings  v.  Ham,  202  Fed.  914, 
121  C.  C.  A.  272;  United  States  ex  rel 
Toy  Gwok  Chee  v.  Prentis,  202  Fed. 
65,   120   C.  C.  A.   381. 

97.  Ex  parte  Lung  Foot,  174  Fed. 
70. 

Contra,  such  adjudication  is  binding 
on  the  person  as  an  alien,  but  where 
he  claims  citizenship  it  is  not  conclu- 
sive, the  question  of  citizenship  is  a 
judicial  question.  Sing  Tuck  v.  United 
States,  128  Fed.  592,  63  C.  C.  A.  199; 
United  States  v.  Yee  Mun  Sang,  93 
Fed.  365. 

98.  Wong  Sang  v.  United  States, 
144  Fed.  968,  75  C.  C.  A.  383;  Ex 
parte  "Wong  Sang,  143  Fed.  147. 

99.  See  infra,  III. 

1.  United  States  v.  Wong  Chow, 
108  Fed.  376,  47  C.  C.  A.  406;  In  re 
Sing  Tuck,  126  Fed.  386;  United  States 
v.  Lue  Yee,  124  Fed.  303 ;  United  States 
v.  Wong  Soo  Bow,  112  Fed.  416;  In  re 
Lee  Lung,  102  Fed.  132;  In  re  Way 
Tai,  96  Fed.  484;  In  re  Lee  Yee  Sing, 
85   Fed.    635. 

2.  United  States  v.  Wong  Soo  Bow, 
112  Fed.  416. 

3.  Leung  Jun  v.  United  States,  171 
Fed.  413,  96  C.  C.  A.  369;  Ex  parte 
Mac  Foek,  207  Fed.  696. 

4.  United  States  v.  Chung  Shee  (C. 
C.  A.),  76  Fed.  951,  71  Fed.  277. 
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after  a  voluntary  absence,  the  issues  being  different  in  the  latter  ease.? 

7.  The  Appeal.  —  a.  To  Secretary  of  Labor.  —  The  appeal  from 
an  order  of  exclusion  of  a  Chinese  person,  made  by  the  immigration 
officials,  is  to  the  secretary  of  the  department  of  labor,6  in  the  manner 
hereinbefore  indicated,  except  as  modified  by  rules  of  the  department 
specially  applicable  to  Chinese  cases.7  But  when  the  decision  of  such 
officials  is  favorable  to  the  right  of  a  Chinese  person  to  land,  it  is 
not  reviewable  by  the  secretary  of  labor.8 

b."  To  the  District  Court. — (I.)  Generally.  — The  defendant  has  a 
right  of  appeal  to  the  district  court  from  the  judgment  of  deporta- 
tion of  the  commissioner.9  The  appeal  should  be  taken  to  the  district 
court  and  not  to  the  judge  of  the  court.10  The  government  has  no 
right  of  appeal  from  an  adverse  decision  of  the  commissioner.11  The 
taking  of  the  appeal  suspends  the  judgment  of  the  commissioner.12 

(II.)  How  Taken.  —  The  appeal  may  be  taken  as  in  other  eases.13 
"Where  notice  is  entitled  in  the  district  court  instead  of  in  the  commis^ 


5.  Ex  parte  Lung  Wing  Wun,  161 
Fed.  211. 

Where  the  certificate  showed  that 
evidence  was  introduced  and  that  judg- 
ment discharging  the  alien  was  entered 
with  the  consent  of  the  district  attor- 
ney and  not  as  a  determination  of  the 
rights  of  the  alien  on  the  evidence,  it 
is  not  a  bar  to  an  order,  of  exclusion 
made  on  an  attempt  to  make  a  sub- 
sequent entry  into  the  United  States. 
Ex  parte  Loung  June,  160  Fed.  251. 

6.  See  fully  supra,  I,  B,  3. 

When  Chinese  persons  are  being 
landed  the  collector  shall  proceed  to 
examine  and  refuse  to  allow  any 
excluded  Chinese  person  to  land. 
His  decision  may  be  reviewed  by 
the  secretary  of  the  treasury  and 
not  otherwise.  Pierce's  XT.  S.  Code, 
§4816;  Act,  Sept.  13,  1888,  §16;'  Lee 
Lung  v.  Patterson,  186  TJ.  S.  168,  22 
Sup.  Ct.  795,  48  L.  ed.  1108;  Lem 
Moon  Sing  v.  United  States,  158  U.  S. 
538,  15  Sup.  Ct.  967,  39  L.  ed.  1082; 
Nishimura  Ekiu  v.  United  States,  142 
U.  S.  651,  12  Sup.  Ct.  336,  35  L.  ed. 
1146;  United  States  v.  Gin  Fung,  100 
Fed.  389,  40  C.  C.  A.  439;  In  re  Li 
Sing,  86  Fed.  896,  30  C.  C.  A.  451; 
In  re  Lee  Lung,  102  Fed.  132;  In  re 
Way  Tai,   96  Fed.  484. 

7.  Rights  of  Attorney  .  on.  Appeal. 
After  giving  notice  of  appeal  his  coun- 
sel may  be  permitted  to  examine,  but 
not  make  copies  of  the  evidence  taken, 
according  to  a  rule  of  the  department. 
In  re  Moy  Quong  Shing,  125  Fed. 
641. 

ypi,  £i 


8.  Lim  Jew  v.  United  States,  196 
Fed.  736-742,  116  C.  C.  A.  364.  . 

9.  Liu  Hop  Fong  v.  United  States, 
209  U.  S.  453,  28  Sup.  Ct.  576,  52  L. 
ed.  888;  United  States  V.  Wong  Oek 
Hong,  179  Fed.  1004;  In  re  Chow  Loy, 
110  Fed.  952;  United  States  v.  Wong 
Dep  Ken,  57  Fed.  203;  United  States 
v.  Chong  Sam,  47  Fed.  878;  United 
States  v.  Jim,  47  Fed.  431. 

The  appeal  should  be  taken  from  the 
judgment  or  from  the  denial  of  a  mo- 
tion for  a  new  trial.  United  States  v. 
JNTg  Young,  126  Fed.  425. 

A  Chinaman  charged  with  being  un- 
lawfully in  the  United  States  before  a 
commissioner  has  a  right  of  appeal  to 
the  district  court  and  from  it  to  the 
circuit  court  of  appeals.  Woo  Jew 
Dip  v.  United  States,  192  Fed.  471,  112 
C.  C.  A.  609. 

10.  In  re  United  States,  194  TJ.  S. 
194,  24  Sup.  Ct.  629,  48  L.  ed.  931; 
United  States  v.  Hung  Chang,  130  Fed. 
439,  64  C.  C.  A.  641. 

Contra. — The  appeal  is  to  the  judge 
and  not  to  the  district  court.  Chow 
Loy  v.  United  States,  112  Fed.  354,  50 
C.  C.  A.  279. 

11.  United  States  v.  Mar  Ting  Yuen, 
123  Fed.  159;  United  States  v.  Lee 
Ching   Goon,    7   Ariz.    2,    60   Pac.   692. 

12.  United  States  v.  Louie  Lee,  184 
Fed.  651. 

13.  Chow  Loy  v.  United  States,  112 
Fed.  354,  50  C.  C.  A.  279;  In  re  Chow 
Loy,   110  .Fed.   952. 

But  the  appeal  may  be  taken  by  the 
mere   entering  of  appearance  of  coun- 
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sioner,  the  error  is  not  a  jurisdictional  one.1*  The  notice  of  appeal  must 
be  given  within  the  time  prescribed  by  the  statute.10  The  failure  of  the 
commissioner  to  certify  the  judgment  to  the  district  court  does  not 
defeat  the  appeal.16 

(m.)  The  Hearing.  —  The  time  of  the  hearing  is  discretionary  and 
the  court  may  dismiss  when  the  appeal  is  not  brought  to  hearing  in 
a  reasonable  time.17  The  defendant  is  entitled  to  a  trial  de  novo  in 
the  district  court.18  But  the  hearing  may  be  had  on  the  transcript 
of  the  proceeding  before  the  commissioner  in  the  absence  of  a  de- 
mand by  the  defendant  for  a  trial  by  the  district  court.19 

c.  Appeal  to  Circuit  Court  of  Appeals.  —  (I.)  Generally.  —  The  de- 
fendant has  a  right  of  appeal  from  the  district  court  to  the  circuit 
court  of  appeals.20  The  circuit  court  of  appeals  reviews  deportation 
proceedings  on  appeal,21  and  not  on  writ  of  error.22  The  evidence  taken 
before  the  district  court  and  not  the  evidence  taken  before  the  com- 
missioner should  be  certified  to  the  appellate  court  on  appeal,23  and 
should  be  brought  up  to  the  appellate  court  by  a  certificate  of  evidence 
rather  than  by  a  common-law  bill  of  exceptions.24 

(II.)  Scope  of  Review.  —  The  findings  of  fact,  by  the  lower  court  will 
not  be  disturbed  unless  clearly  erroneous.25     After  trial  de  novo  in 


Bel  and  giving  notice  of  appeal.  Chow 
Loy  v.  United  States,  112  Fed.  354,  50 
C.  C.  A.  279,  reversing  In  re  Chow  Loy, 
110  Fed.  952. 

14.  United  States  v.  "Wong  Ock 
Hong,  179  Fed.  1004. 

15.  United  States  v.  See  Ho  How, 
100  Fed.   730. 

16.  United  States  V.  Wong  Ock 
Hong,  179  Fed.  1004,  under  such  cir- 
cumstances the  district  court  may 
direct  a  certification  of  the  judgment 
of  the  commissioner  and  require  its 
transmission  to  the  district  court. 

17.  Chow  Loy  v.  United  States,  112 
Fed.  354,  50  C.  C.  A.  279. 

18.  .  Lai  Hop  Fong  v.  United  States, 
209  U.  S.  453,  28  Sup.  Ct.  576,  52  L. 
ed.  888;  United  States  v.  Lee  Seick, 
100  Fed.  398,  40  C.  C.  A.  448;  United 
States  v.  Louie  Lee,  184  Fed.  651; 
United  States  v.  Hung  Chang,  126  Fed. 
400. 

19.  Liu  Hop  Fong  v.  United  States, 
209  U.  S.  453,  28  Sup.  Ct.  576,  52  L. 
ed.  888.  And  findings  of  the  com- 
missioner made  subsequently  to  the 
appeal  cannot  be  considered  by  the 
court  unless  certified  on  the  order  of 
the  court  or  by  stipulation  of  the 
parties.  Liu  Hop  Fong  v.  United  States, 
209  U.  S.  453,  28  Sup.  Ct.  576,  52 
L.  ed.  888. 

20.  Gee  Cue  Bing  v.  United  States, 


184  Fed.  383;  In  re  Chow  Loy,  110  Fed. 
952.  See  United  States  v:  Lee  Seiek, 
100  Fed.  398,  40  C.  C.  A.  448. 

21.  United  States  v.  Hung  Chang, 
134  Fed.  19,  67  C.  C.  A.  93;  Tsoi  Yii 
v.  United  States,  129  Fed,  585,  64 
C.  C.  A.  153;  Ark  Foo  v.  United  States, 
128  Fed.  697,  63  C.  C.  A.  249. 

22.  The  judgment  of  the  district 
court  affirming  an  order  of  deporta- 
tion by  a  United  States  commissioner 
can  only  be  received  on  appeal  and  not 
on  writ  of  error.  Leo  Lung  On  V. 
United  States,  159  Fed.  125,  86  C.  O. 
A.  513. 

23.  In  "Wong  Eeow  v.  United 
States  (C.  C.  A.),  215  Fed.  95,  it  was 
held  that  where  the  term  of  the  dis- 
trict court  had  expired  and  an  order 
to  certify  the  evidence  taken  must  be 
nunc  pro  tunc,  that  the  party  desiring 
the  certificate  of  the  evidence  must  first 
show  that  it  would  be  more  favorable 
to  him  than  the  evidence  taken  before 
the  commissioner  which  had  been 
brought  up. 

24.  Wong  Keow  v.  United  States 
(C.  C.  A.),  215  Fed.  95. 

25.  Chu  King  Foon  v.  United  States, 
191  Fed.  822,  112  C.  C.  A.  336;  Mar 
Sing  v.  United  States,  137  Fed.  875, 
70  C.  C.  A.  213. 

Where  the  findings  are  clearly  con- 
trary to  the  preponderance  of  the  evi- 
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the  district  court  errors  in  the  appeal  from  the  commissioner  will  not 
be  considered.26 

C.  Admitting  to  Bail.  —  1.  In  General.  —  The  right  of  the  Chi- 
nese person  to  be  admitted  to  bail  is  controlled  by  the  Chinese  exclusion 
act  and  not  by  ordinary  rules  of  law.27 

2.  In  Exclusion  Proceedings.  —  The  granting  of  bail  to  a  Chinese 
person  seeking  entrance  to  the  United  States  is  prohibited28  pending 
his  hearing.29  This  does  not  apply,  however,  to  cases  wherein  re- 
hearings  have  been  granted.80 

3.  In  Deportation  Proceedings.  —  In  deportation  proceedings 
against  a  Chinese  person  who  is  domiciled  in  the  United  States  the 
granting  of  bail  is  discretionary.31  Where  a  Chinese  person  has  been 
ordered  deported  it  is  discretionary  with  the  court  to  release  him  on 
bail  during  the  pendency  of  his  appeal.32     "Where  the  order  of  de- 


dence  the  judgment  of  deportation  will 
be  reversed.  Woo  Jew  Dip  v.  United 
States,  192  Fed.  471,  112  C.  C.  A.  609; 
Jung  Man  v.  United  States,  128  Fed. 
697,  63  C.  C.  A.  249. 

Where  the  defendant  and  two  Chi- 
nese witnesses  testified  that  the  defend- 
ant was  born  in  the  United  States  and 
no  evidence  was  introduced  to  the  con- 
trary except  an  admission  of  the  de- 
fendant that  he  was  born  in  China,  an 
order  of  deportation  was  made  by  the 
commissioner  and  affirmed  by  the  dis- 
trict court.  It  was  held  that  the  cir- 
cuit court  of  appeals  would  not  re- 
verse. Chew  Hing  v.  United  States, 
133  Fed.  227,  66  C.  C.  A.  281. 

Where  the  commissioner  saw  the 
witnesses  and  heard  them  testify,  de- 
cid«d  they  were  unworthy  of  belief 
and  ordered  the  deportation  of  the 
alien,  his  judgment,  affirmed  by  the 
district  court,  will  not  be  disturbed  on 
appeal.  Quock  'Ting  v.  United  States, 
140  U.  S.  417,  11  Sup.  Ct.  733,  35 
L.  ed.  501;  Hong  Yon  v.  United 
States,  164  Fed.  330,  90  C.  'O.  A.  542; 
Lee  Sing  Far  v.  United  States,  94 
Fed.  834,  35  C.  C.  A.  327. 

But  where  the  findings  were  clearly 
contrary  to  the  evidence,  the  appellate 
court  will  reverse.  Tom  Hong  v.  United 
States,  193  U.  S.  517,  24  Sup.  Ct.  517, 
48  L.  ed.  772;  Moy  Guey  Lum  v.  United 
States,  211  Fed.  91,  127  C.  C.  A.  515; 
Jung  Man  v.  United  States,  128  Fed. 
697,  63  C.  C.  A.  249. 

26.  United  States  v.  Lee  Seick,  100 
Fed.  398,  40  C.  C.  A.  448. 

27.  Chan  Gun  v.  United  States,  9 
App.  Cas.   (D.  C.)   290.      •  • 
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"The  general  statutory  provisions  in 
regard  to  bail  in  criminal  cases  do 
not  apply  for  deportation  cases  a?  they 
are  not  criminal  in  their  nature." 
Chin  Wah  v.  Colwell,  187  Fed.  592,  109 
C.   C.   A.   422. 

28.  Chin  Wah  l).  Colwell,  187  Fed.' 
592,  109  C.  C.  A.  422;  In  re  Lum  Poy, 
128  Fed.  974;  In  re  Ong  Lung,  125  Fed. 
813. 

29.  In  re  Ong  Lung,  125  Fed.  813. 

Chinese  persons  detained  by  immi- 
gration officers  for  exclusion  cannot 
appeal  to  the  courts  for  bail  in  the 
first  instance.  In  re  Lum  Poy,  128  Fed. 
974. 

30.  Under  the  rules  of  the  depart- 
ment of  labor,  bail  may  be  allowed  a 
Chinese  person  who  has  been  granted 
a  rehearing  to  procure  additional  evi- 
dence to  support  his  claim  of  right  to 
enter  the  United  States.  Eules  Gov- 
erning Admission  of  Chinese,  No.  5, 
subd.  f. 

31.  Chin  Wah  v.  Colwell,  187  Fed. 
592,  109  C.  C.  A.  422;, Ira  re  Lum  Poy, 
12S  Fed.   974. 

A  Chinese  person  awaiting  his  trial 
for  deportation  may  be  admitted  to 
bail  by  the  district  court  or  district 
judge.  United  States  v.  Kol  Lee,  132 
Fed.  136;  In  re  Lum  Poy,  128  Fed. 
974. 

32.  Chin  Wah  V.  Colwell,  187  Fed. 
592,  109  C.  C.  A.  422;  United  States 
v.  Yee  Yet,  192  Fed.  577;  In  re  Chin 
Wah,  182  Fed.  256;  United  States  v. 
Fah  Chung,  132  Fed.  109;  In  re  Ah 
Tai,  125  Fed.  795. 

Bail  may  be  properly  allowed  pend- 
ing  the   appeal   to   the   district  court 
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portation  has  become  final,  no  bail  is  allowed.33  But  this  rule  does 
not  apply  where  a  final  order  of  deportation  has  been  made  by  the 
secretary  of  commerce  and  labor  and  the  decision  of  that  officer  is 
being  reviewed  by  the  courts  in  a  proceeding    of    habeas    corpus.3* 

III.  REVIEW  BY  COURTS  OF  EXECUTIVE  DEPARTMENT'S 
ORDER  OF  EXCLUSION  OR  DEPORTATION.  —  A.  Jurisdiction. 
The  courts  have  jurisdiction  to  review  the  acts  of  the  executive 
authorities,  within  the  limits  hereinafter  discussed.35 

B.  As  Affected  by  Character  of  Proceeding.  —  1.  In  Exclusion 
Proceedings. — 'The  final  determination  of  the  executive  officers  that 
the  alien  shall  not  be  permitted  to  land  is  conclusive  upon  the  courts 
if  the  applicant  for  admission  has  been  given  a  fair  hearing.36 

2.  In  Deportation  Proceedings.  —  The  courts  are  not  in  accord  as 
to  whether  the  final  decision  of  the  executive  officers  in  proceedings 
to  deport  one  who  has  entered  the  country  or  has  been  permitted  to 
land,  are  conclusive  upon  the  courts  the  same  as  in  the  case  of  ex- 
clusion proceedings.  It  has  been  held  that  inasmuch  as  there  is  no 
provision  in  the  Act  of  1907,  making  the  decision  final,  the  court  may 


from  the  judgment  of  deportation  en- 
tered by  the  commissioner.  In  re  Ah 
Tai,  125  Fed.   795. 

After  a  judgment  of  deportation  of 
a  Chinese  person  has  been  entered  by 
the  district  court  on  an  appeal  taken 
to  the  court  of  appeals  the  granting 
of  bail  is  discretionary  with  the  court, 
and  the  discretion  should  be  exercised 
with  careful  regard  to  the  evidence 
and  the  special  circumstances  of  the 
case.  United  States  v.  Pah  Chung,  132 
Fed.  109. 

The  power  to  admit  to  bail  is  in- 
herent, though  not  specially  conferred 
by  statute.  In  re  Chin  Wah,  182  Fed. 
256. 

33.  In  re  Ah  Tai,  125  Fed.  795. 

34.  In  re  Jem  Yuen,  188  Fed.  350. 

35.  Low  Wah  Suey  v.  Backus,  225 
U.  S.  460,  32  Sup.  Ct.  734,  56  L.  ed. 
1165;  Chin  Yow  v.  United  States,  208 
V.  S.  8,  28  Sup.  Ct.  201,  52  L.  ed. 
369;  Ex  parte  Petkos,  212  Fed.  275; 
&  parte  Gregory,  210  Fed.  680;  United 
States  ex  rel.  Ng  Sam  v.  Redfern,  210 
Fed.  548;  In  re  Jung  Ah  Lung,  25  Fed. 
141;  In  re  Chow  Goo  Pooi,  25  Fed. 
77. 

"An  alien  immigrant,  prevented  from 
landing  by  any  such  officer  claiming 
authority  to  do  so  under  the  act  of 
congress,  and  thereby  restrained  of  his 
liberty,  is  doubtless  entitled  to  a  writ 
*f  habeas  corpus,  to  ascertain  whether 


the  restrain  is  lawful."  Nishimura 
Ekiu  v.  United  States,  142  U.  S.  651, 
660,  12  Sup.  Ct.  336,  35  L.  ed.  1146. 

36.  Chin  Low  v.  United  States,  208 
U.  S.  8,  28  Sup.  Ct.  201,  52  L.  ed. 
369;  United  States  v.  Ju  Toy,  198  U.  S. 
253,  25  Sup.  Ct.  644,  49  L.  ed.  1040; 
Lem  Moon  Sing  v.  United  States,  158 
U.  S.  538,  15  Sup.  Ct.  967,  39  L.  ed. 
1082;  Nishimura  Ekiu  v.  United  States, 
142  U.  S.  651,  12  Sup.  Ct.  336,  35 
L.  ed.  1146;  Prentis  v.  Seu  Lenng,  203 
Fed.  25,  121  C.  C.  A.  389;  In  re  Can 
Pon,  168  Fed.  479,  93  C.  C.  A.  635; 
United  States  v.  Gin  Fung,  100  Fed. 
389,  40  C.  C.  A.  439;  In  re  Li  Sing, 
86  Fed.  896,  30  C.  C.  A.  451;  In  re 
Jem  Yuen,  188  Fed.  350;  .  Ex  parte 
Chin  Hen  Lock,  174  Fed.  282;  Ex 
parte  Lee  Kow,  161  Fed.  592;  In  re 
Tang  Turn,  161  Fed.  618;  In  re  Sing 
Tuck,  126  Fed.  386;  In  re  Ong  Leung, 
125  Fed.  814;  United  States  v.  Wong 
Soo  Bow,  112  Fed.  416;  In  re  Lee  Lung, 
102  Fed.  132;  In  re  Way  Tai,  96  Fed. 
484. 

The  right  of  a  Chinese  person  to 
pass  through  the  territory  of  the 
United  States  when  denied  by  the 
executive  department  cannot  be  re- 
viewed by  the  courts.  In  re  Lee  Gon 
Yung,  185  U.  S.  306,  22  Sup.  Ct.  690, 
46  L.  ed.  921 ;  Fok  Young  Yo  v.  United 
States,  185  U.  S.  296,  22  Sup.  Ct.  686, 
46  L.  ed.  917;  In  re  Lee  Gon  Yung, 
111   Fed.   998.        ^ 
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inquire  into  the  whole  case.37  There  are,  however,  authorities  to  the 
contrary.38 

C.  As  Affected  by  the  Circumstances  or  Questions  Involved. 
1.  Denial  of  Fair  Hearing.,  —  Although  the  proceeding  is  one  in 
which,  the  decision  of  the  executive  department  is  ordinarily  final,39 
if  an  alien  is  denied  a  fair  hearing  by  the  ministerial  officers  of  the 
government,  he  is  entitled  to  have  his  rights  passed  upon  by  the 
courts.40  But  the  courts  cannot  inquire  into  the  acts  of  the  immigra- 
tion authorities  unless  they  have  been  guilty  of  arbitrary  or  illegal 
acts  or  have  manifestly  abused  their  discretion.41 

2.  Questions  of  Law.  —  Mistakes  of  law  by  the  executive  officers 
in  exclusion  and  deportation  proceedings  may  be  re-examined  by  the 
courts  in  habeas  corpus  proceedings.42 


37.  Redfern  v.  Halpert,  186  Fed. 
150,  108  C.  C.  A,  262.  But  the  rule 
was.  otherwise  under  the  statute  of  the 
act  of  March  3,  1891.  In  re  Gayde, 
113  Fed.  588;  In  re  Howard,  63  Fed. 
263.  But  see  United  States  v.  Chin 
Fee,  94  Fed.  828. 

38.  Haw  Moy  v.  North,  183  Fed. 
89,  105  C.  C.  A.  381. 

39.  See   supra,  TV,  B. 

40.  Low  Wah  Suey  v.  Backus,  225 
U.  S.  460,  32  Sup.  Ct.  734,  56  L.  ed. 
1165;  Chin  Yow  v.  United  States,  208 
U.  S,  8,  28  Sup.  Ct.  201,  52  L.  ed.  369; 
United  States  v.  Sprung,  187  Fed. -903, 
110  C.  C.  A.  37;  United  States  v.  Chin 
Len,  187  Fed.  544,  109  C.  C.  A.  310; 
Haw  Moy  v.  North,  183  Fed.  89,  105 
C.  C.  A.  381;  Davies  v.  Manolis,  179 
Fed.  818,  103  C.  C.  A.  310;  In  re  Tang 
Tun,  168  Fed.  488,  93  C.  C.  A.  644; 
In  re  Can  Pon,  168  Fed.  479,  93  C.  C. 
A.  635;  Ex  parte  Petkos,  212  Fed.  275; 
Ex  parte  Long  Lock,  173  Fed.  208; 
In  re  Tang  Tun,  161  Fed.  618;  In  re 
Jung  Ah  Lung,  25  Fed.  141. 

41.  Chin  Tow  v.  United  States,  208 
U.  S.  8,  28  Sup.  Ct.  201,  52  L.  ed. 
369;  United  States  v.  Ju  Toy,  198  U.  S. 
253,  25  Sup.  Ct.  644,  47  L.  ed.  1040; 
In  re  Tang  Tun,  168  Fed.  488,  93  C.  C. 
A.  644;  Ex  parte  Petkos,  212  Fed.  275; 
Ex  parte  Long  Lock,  173  Fed.  208. 

"If  it  was  an  excess  of  power  for 
the  collector  to  deport  petitioner  with- 
out a  hearing  or  pending  a  hearing, 
jurisdiction  to  hear  and  adjudge  could 
not  be  assumed  by  the  court.  Its  power 
might  have  been  properly  exerted  tp 
arrest  the  consequences  of  the  col- 
lector's illegal  act.  It  could  go  no  fur- 
'  ther.    The  jurisdiction  to  determine  the 
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right  of  the  petitioner  to  land  still 
remained  with  the  collector  and  the 
secretary  of  the  treasury,  and  we  can- 
not but  believe  that  the  collector,  per- 
suaded by  the  judgment  of  the  circuit 
court  (that  the  alien  was  a  merchant) 
of  the  improvidence  of  his  action,  will 
review  it  and  give  to  the  petitioner 
an  impartial  hearing,  and  opportunity 
to  establish  his  rights. ' '  United  States 
v.  Gin  Fung,  100  Fed.  389,  40  C.  C.  A. 
439. 

42.  United  States  v.  Ju  Toy,  198 
U.  S.  253,  25  Sup.  Ct.  644,  49  L.  ed. 
1040;  Gonzales  v.  Williams,  192  U.  S. 
1,  24  Sup.  'Ct.  177,  48  L.  ed.  317; 
Chin  Bak  Kan  v.'  United  States,  186 
U.  S.  193,  22  Sup.  Ct.  891,  46  L.  ed. 
1121;  United  States  v.  Jung  Ah  Lung, 
124  U.  S.  621,  8  Sup.  Ct.  663,  31 
L.  ed.  591;  United  States  ex  ret  Eosen 
v.  Williams,  200  Fed.  538,  118  C.  C. 
A.  632;  United  States  v.  Tsuji  Sue- 
kichi,  199  Fed.  750,  118  C.  C.  A.  188; 
De  Bruler  v.  Gallo,  184  Fed.  566,  106 
C.  C.  A.  546;  Davies  v.  Manolis,  179 
Fed.  818,  103  C.  C.  A.  310;  United 
States  v.  Nakashima,  160  Fed.  842,  87 
C.  C.  A.  646;  Ex  parte  Joyce,  212  Fed. 
282;  Ex  parte  Sitner,  212  Fed.  571; 
Ex  parte  Gytl,  210  Fed.  918;  Ex  parte 
Gregory,  210  Fed.  680;  United  States 
ex  rel.  Mylius  v.  Uhl,  203  Fed.  152; 
Ex  parte  Caraceno,  182  Fed.  955; 
Botis  v.  Davies,  173  Fed.  996;  United 
States  ex  rel  Nicola  v.  Williams,  173 
Fed.  626;  Ex  parte  Watchorn,  160  Fed. 
1014;  In  re  Sing  Tuck,  126  Fed.  386; 
In  re  Moy  Quong  Shing,  125  Fed.  641; 
contra,  In  re  Ota,  96  Fed.  487. 

Contra. — Although  the  petitioner  had 
a  properly  certified  student's  cer- 
tificate  and  the    immigration    officers 
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3.  Questions  of  Law  and  Fact.  —  It  has  been  held  that  the  courts 
Will  review  decisions  of  the  executive  department  when  they  involve 
questions  of  both  law  and  fact.43 

4.  Questions  of  Fact.  —  If  the  proceeding  be  one  in  which  the 
decision  of  the  executive  officers  is  final,  and  a  fair  hearing  has  been 
given,  their  quasi  judicial  findings  of  fact,  when  within  the  authority 
and  discretion  granted  them  by  law,  are  not  reviewable  by  the 
courts.*4  Their  discretion,  however,  is  not  unlimited  and  arbitrary,45 
and  to  this  extent  their  findings  are  not  therefore  entirely  conehisive 
when  questioned  in  the  courts-.46  But  the  judgment  or  finding-  of 
the  administrative  officers  will  not  be  disturbed  if  there  is  any  evi- 
dence to  support  it.47    And  such  evidence  is  not  necessarily  evidence 


disregarded  the  provisions  of  the  law 
in  refusing  the  right  to  land,  the 
courts  will  not  interfere  on  habeas 
corpus.  In  re  Lee  Ping,  104  Fed.  678. 
'  Where  the  immigrant  claims  citizen- 
ship and  the  question  of  allegiance  is 
one  of  law,  the  courts  on  habeas  corpus 
will  review  the  acts  of  the  executive 
■officers.  See  infra,  HI,  C,  5. 
.  43.  Botis  v.  Davies,  173  Fed.  996. 
"  44.  Zartarian  v.  Billings,  204  U.  S. 
170,  27  Sup.  Ct.  182,  51  L.  ed.  428; 
Nishimura  Ekiu  v.  United  States,  142 
IT.  S.  651,  12  Sup.  Ct.  336,  35  L.  ed. 
1146;  United  States  v.  Bodgers,  191 
Fed.  970,  113  C.  C.  A.  382;  United 
States  v.  Sprung,  187  Fed.  903,  110  C. 
C'.  A.  37;  Davies  v.  Manolis,  179  Fed. 
818,  103  C.  O.  A.  310;  United  States 
ex  rel.  Canfora  v.  Williams,  186  Fed. 
354;  United  States  ex  rel.  De  Bienzo 
v.  Bodgers,  182  Fed.  274;  Ex  parte 
Long  Lock,  173  Fed.  208;  Botis  v. 
Davies,  173  Fed.  996;  Ex  parte  Craw- 
ford, 165  Fed.  830;  In  re  Gayde,  113 
Fed.  588;  In  re  Ota,  96  Fed.  487;  United 
■States  ex  Tel.  Goldstein  v.  Bogers,  65 
Fed.  787;   In,  re  Howard,  63  Fed.  263. 

The  findings  and  orders  of  the 
executive  branch  of  the  government  in 
respect  to  the  deportation  of  persons 
unlawfully  in  the  United  States  are 
not  subject  to  judicial  review  or  inter- 
vention through  the  writ  of  habeas 
corpus  or  otherwise  except  where  there 
is  a  denial  or  failure  to  grant  the 
;  administrative  hearing  provided  for  by 
the  act.  Prentis  v.  Di  Giacomo,  192 
Fed.  467,  112  C.  C.  A.  605. 

The  act  makes   the   decision   of  the 
'  secretary  of  commerce  and  labor  final, 
and  the  courts  cannot  intervene  to  de- 
termine the  sufficiency  of  the  evidence. 
Prentis  v.  Di   Giacomo,   192   Fed.   467, 


112  <3.  C.  A.  605;  Ex  parte  Long  Lock, 
173   Fed.   208. 

Disease.  —  The  courts  cannot  review 
the  question  of  the  existence  of  a 
disease  or  its  character,  where  the 
alien  has  been  excluded  for  that  rea- 
son. United  States  ex  rel.  La  Fata  v. 
Williams,  204  Fed.  848;  United  States 
ex  rel.  Kutas  v.  Williams,  204  Fed. 
.847;  United  States  ex  rel.  Aronowicz 
v.  Williams,  204  Fed.  844;  United 
States  ex  rel.  Schleiter  v.  Williams,  203 
Fed.  292.  But  in  United  States  ex  rel. 
Huber  v.  Sibray,  178  Fed.  144,  it  was 
held  that  where  the  board  of  inquiry 
decides  that  a  certain  disease  will  ren- 
der a  person  liable  to  become  a  public 
charge  without  receiving  evidence 
thereon,  and  without  notifying  the  per- 
son so  that  he  might  offer  evidence 
that  the  disease  would  not  fyave  that 
effect,  the  court  may  review  the  case 
and  hear  testimony  and  decide  the 
case  on  its  merits. 

Unsoundness  of  Mind  of  Alien. — Ex 
parte  Sitner,  212  Fed.  572;  Ex  parte 
Joyce,  212  Fed.  285. 

45.  Ex  parte  Gregory,  210  Fed.  680. 
Compare  United  States  ex  rel.  Gegiow 
v.  Uhl  (C.  C.  A.),  215  Fed.  573. 

46.  United  States  v.  Ju  Toy>  198 
U.  S.  253,  25  Sup.  Ct.  644,'  49  L.  ed. 
1040;"  Li  Sing  v.  United  States,  180 
U.  S.  486,  21  Sup.  Ct.  449,  45  L.  ed. 
634;  In  re  Li  Sing,  86  Fed.  896,  30 
C.  C.  A.  451;  United  States  v.  Lim 
Jew,  192  Fed.  644;  Lewis  v.  Frick,  189 
Fed.  146;  United  States  v.  Lau  Sun 
Ho,  85  Fed.  422;  In  re  Li  Foon,  80  Fed. 
881. 

47.  United  States  ex  reh  Gegiow 
v.  Uhl  (C.  C.  A.),  215  Fed.  573;  United 
States  ex  rel.  Bosen  v.  WilliamB,  200 
Fed.  538,  541,  118  C.  C.  A.  632   (con- 
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that  would  be  admissible  in  a  court48  under  the  rules  of  evidence. 

The  mere  fact  that  the  court  on  the  disputed  evidence  offered 
might  arrive  at  a  different  conclusion  from  the  immigration  officials 
is  no  ground  for  setting  aside  the  order  of  deportation.49  A  medical 
certificate  may  be  sufficient  evidence.50  But  there  must  be  some  evi- 
dence to  support  their  findings,51  and  where  there  is  no  evidence  that 
an  alien  is  within  any  of  the  excluded  classes,  the  exclusion  order  oi 
tjie  immigration  authorities  is  a  nullity.52 

Denial  of  Fair  Hearing. —  But  where  the  defendant  has  not  been  ac- 


curring  opinion  of  Ooxe  &  Ward,  cir- 
cuit  judges). 

48.  United  Statete  ex  rel.  Gegiow 
v.  Uhl  (C.  C.  A.),  215  Fed.  573.  See 
supra,  I,  C,  4,  d.  ' 

49.  Chin  Yow  v.  United  States,  208 
IT.  S.  83,  28  Sup.  Ct.  201,  52  L.  ed. 
369;  United  States  v.  Ju  Toy,  198  U. 
S.  253,  25  Sup.  Ct.  644,  49  L.  ed.  1040; 
Frick  v.  Lewis,  195  Fed.  693,  115  C. 
'C.  A.  493;  United  States  ex  rel.  Perel- 
man  v.  International  Merc.  M.  Co.,  194 
Fed.  408,  114  O.  C.  A.  370. 

"The  court  is  confined  to  an  exami- 
nation of  the  two  questions  whether 
relator  is  an  alien  and  whether  the 
appropriate  immigration  or  customs 
officer  has  decided  adversely  to  his 
admission."  In  re  Chin  Yuen  Sing,  65 
Fed.    572. 

The  jurisdiction  of  the  court  is  lim- 
ited to  ascertaining  whether  the  peti- 
tioners were  denied  a  hearing.  NishU 
mura  Ekiu  v.  United  States,  142  U.  S. 
651,  12  Sup.  Ct.  336,  35  L.  ed.  1146; 
United  States  v.  Ruiz,  203  Fed.  441, 
121  C.  C  A.  551;  Ex  parte  Moola  Singh, 
207  Fed.   780. 

50.  United  States  ex  rel.  Aronowicz 
v.  Williams,  204  Fed.  844;  United 
States  ex  rel.  Kutes  v.  Williams,  204  Fed. 
847;  United  States  ex  rel.  La  Fata  t). 
Williams,  204  Fed.  848;  Lewis  v.  Frick, 
189  Fed.  146;  United  States  ex  rel. 
De  Bienzo  v.  Rodgers,  182  Fed.  274. 

51.  Ex  parte  Petterson,  166  Fed. 
536. 

In  De  Bruler  v.  Gallo,  184  Fed.  566, 
106  C.  C.  A.  546,  there  was  a  full  and 
fair  hearing  accorded  the  defendant 
by  the  immigration  authorities  and  a 
finding  against  the  defendant  on  con- 
flicting testimony.  On  habeas  corpus 
the  district  court  appointed  a  United 
States  commissioner  as  referee  to  hear 
testimony  on  the  questions  of  fact  as 
to    the    length    of     residence     in     the 
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United  States,  the  calling  of  defendant, 
and  as  to  her  marriage.  Upon  the  re- 
port of  the  referee  as  to  his  findings 
of  fact  which  were  favorable  to  the 
defendant  the  defendant  was  ordered 
released.  On  appeal  by  the  govern- 
ment, the  circuit  court  in  reversing 
the  district  court  said  in  part:  "Mere 
questions  of  fact,  such  as  the  case  be- 
fore us,  where  they  have  been  fairly 
examined  by  the  executive  officers 
designated  by  congress  for  that  pur- 
pose, and  their  conclusions  of  fact 
reached  upon  conflicting  evidence,  will 
not  be  judicially  reviewed." 

52.  Gonzales  v.  Williams,  192  U.  S. 
1,  24  Sup.  Ct.  177,  48  L.  ed.  317; 
United  States  ex  rel.  Eosen  v.  Williams, 
200  Fed.  538,  118  C.  C.  A.  632;  Ex 
parte  Gregory,  210  Fed.  680;  Ex  parte 
Saraceno,    182   Fed.   955. 

In  the  case  of  United  States  ex  rel. 
Klein  v.  Williams,  189  Fed.  915,  a 
telegram  was  received  from  the  police 
of  Budapest,  "Neither  in  Budapest  nor 
in  Zitah  is  there  any  information  re- 
ported against  Isidor  Klein  and  wife, 
who  resided  at  No.  32  Eotvos  "  Str., 
Budapest.  Isidor  Klein  was  arrested 
by  this  police  department  for  fraud 
and  forgery  on  March  12,  1911.  Police 
Department."  The  jewelry  of  Klein 
and  wife  was  of  the  value  of  about 
$600.  They  were  offered  salaried  posi- 
tions if  allowed  to  land.  The  board 
held  that  in  their  opinion  the  offers 
of  positions  were  not  bona  fide,  that 
they  were  liable  to  become  involved  in 
civil  or  criminal  proceedings  and  that 
they  would  consume  all  their  assets 
and  become  public  charges.  The  court 
on  habeas  corpus  discharged  them  from 
custody  on  the  ground  that  as  the  con- 
elusions  of  the  immigration  officers 
were  not  supported  by  the  evidence 
they  were  therefore  unjust,  arbitrary 
and  void. 
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'-corded  a  full  and  fair  hearing,  questions  of  fact  may  be  reviewed.53 
5.  Effect  of  Claim  of  Citizenship.  —  The  immigration  officers  have 
full  authority  to  determine  whether  an  immigrant  is  an  alien  or  citizen,54 
and  their  finding  as  to  exclusion  of  one  claiming  citizenship  is  bind- 
ing on  the  courts,55  except  where  the  question  is  one  of  law.58  But 
•where  the  immigration  officers  fail  to  pass  on  the  citizenship  of  the 
defendant  it  will  be  determined  by  the  court.57  And  where  the  finding 
of  the  immigration  officers  that  the  petitioner  is  an  alien  is  plainly 
based  upon  their  misapprehension  of  the  law  the  court  will  determine 
the  question  in  accordance  with  the  undisputed  evidence  showing 
citizenship.58 

In  Deportation  Proceeding.  —  The  courts  are  not  in  accord,  however, 
as  to  whether  rule  of  conclusiveness  in  exclusion  proceedings  is  also 
applicable  to  proceedings  to  deport  one  already  in  the  United  States. 
Some  courts  hold  that  in  the  latter  class  of  cases  the  alleged  alien 
is  entitled  to  a  judicial  hearing  on  the  question  of  his  citizenship.58 


53.  Low  Wah  Suey  v.  Backus,  225 
V.  S.  460,  32  Sup.  Ct.  734,  56  L.  ed. 
1165;  Chin  Tow  v.  United  States,  208 
TJ.  S.  8,  28  Sup.  Ct.  201,  52  L.  ed. 
369;  United  States  v.  Ju  Toy,  198 
TJ.  S.  253,  25  Sup.  Ct.  644,  49  L.  ed. 
1040;  Prentis  v.  Cosmas,  196  Fed.  372, 
116  C.  C.  A.  419;  De  Bruler  v.  Gallo, 
184  Fed.  566,  106  C.  C.  A.  546;  Ed- 
sell  v.  Mark,  179  Fed.  292,  103  C.  C. 
A.  121;  In  re  Tang  Tun,  168  Fed.  488, 
93  C.  C.  A.  644;  Ex  parte  Pouliot,  196 
Pea.  437;  Ex  parte  Chin  Hen  Lock,  174 
Fed.  282;  Ex  parte  Joyce,  212  Fed.  282. 

Where  the  board  of  special  inquiry 
ordered  a  person  deported  and  it  was 
apparent  that  they  considered  them- 
selves bound  to  act  upon  a  medical 
certificate  stating  the  person  was  men- 
tally deficient,  it  was  held  that  the 
court  would  hear  the  ease  on  habeas 
corpus  and  if  from  the  evidence  it  ap- 
peared that  the  person  was  mentally 
sound  he  would  be  discharged.  Ex 
parte  Sitner,  212  Fed.  572. 

Where  the  inspector  took  ex  parte 
affidavits  and  communicated  to  the  de- 
partment statements  made  to  him  by 
other  parties,  it  must  be  shown  to  have 
prejudiced  the  rights  of  defendant  or 
they  will  not  be  a  sufficient  cause  for 
finding  that  the  hearing  was  not  a 
full  and  fair  hearing.  Ex  parte  Pouliot, 
196  Fed.  437. 

54.  United  States  v.  Sprujig,  187 
Fed.  903,  110  C.  C.  A.  37,  reversing 
Sprung  v.  Morton,  182  Fed.  330;  Ex 
parte  Long  Lock,  173  Fed.  208.  Contra, 
In  re  Maiola,  67  Fed.  114;  In  re  Mar- 


torelli,  63  Fed.  437;  In  re  Panzara,  51 
Fed.   275. 

55.  United  States  v.  Ju  Toy,  198  U. 
S.  253,  25  Sup.  Ct.  644,  49  L.  ed.  1040; 
Edsell  v.  Mark,  179  Fed.  292,  103  C. 
C.  A.  121;  Ex  parte  Long  Lock,  173 
Fed.  208;  In  re  Tang  Tun,  168  Fed.  488, 
93  C.  C.  A.  644;  United  States  ex  rel. 
Funaro  v.  "Watchorn,  J.64  Fed.  152. 

In  exclusion  proceedings  the  deter- 
mination by  executive  officers  is  final, 
except  where  questions  of  law  are  in- 
volved.    Botis  v.  Davies,  173  Fed.  996. 

56.  Gonzales  v.  Williams,  192  U.  S. 
1,  24  Sup.  Ct.  177,  48  L.  ed.  317;  United 
States  ex  rel.  Nicola  v.  Williams,  173 
Fed.  626;  Ex  parte  Petterson,  166  Fed. 
536;  Ex  parte  Watchorn,  160  Fed. 
1014. 

57.  Where  the  question  of  citizen- 
ship was  not  passed  upon  by  the  com- 
missioner of  immigration  and  was  not 
certified  to  the  secretary  of  commerce 
and  labor,  and  was  not  passed  upon 
by  him,  the  court  on  finding  that  the 
evidence  established  the  citizenship  of 
the  defendant  ordered  his  discharge. 
United  States  ex  rel.  Fisher  v.  Rodgers, 
144  Fed.  711. 

58.  Gonzales  v.  Williams,  192  U.  S. 
1,  24  Sup.  Ct.  177,  48  L.  ed.  317. 

59.  Ex  parte  Lung  Wing  Wun,  161 
Fed.  211;  Sing  Tuck  v.  United  States, 
128  Fed.  592,  63  C.  C.  A.  199  (reversing 
Ex  parte  Sing  Tuck,  126  Fed.  386); 
Gee  Fook  Sing  v.  United  States,  49 
Fed.  146,  1  C.  C.  A.  211;  United  States 
v.  Tee  Mun  Sang,  93  Fed.  365. 

Where  a  Chinaman  in  a  deportation 
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Others  hold  that  the  finding  on  a  disputed  claim  of  citizenship  is  as" 
conclusive  in  deportation  as  in  exclusion  proceedings.60 

6.  Discretionary  Matters.  —  The  courts  will  not  interfere  with  the 
decision  of  the  immigration  officers  where  it  involves  a  matter  in  which 
they  are  granted  discretionary  power.61 

D.  Exhaustion  of  Remedy  by  Appeal  to  Secretary.  —  The  alien 
must  exhaust  his  remedy  by  appeal  to  the  secretary,  before  he  will 
be  granted  a  writ  of  habeas  corpus,82  unless  it  appears  upon  the  ad- 
mitted facts  that  the  executive  department  is  acting  under  mistaken 
view  of  the  law,63  or  the  case  is  one  in  which  there  is  no  right  of 
appeal.64 

E.  The  Pleadings.  —  The  Petition.  —  The  allegations  of  the  peti- 
tion for  a  writ  of  habeas  corpus  are  not  scrutinized  as  are  the  allega- 
tions in  an  indictment,65  but  the  facts  justifying  the  issuance  of  the 


proceeding  against  him  relies  on  the 
defense  that  he  was  a  native  born 
citizen,  he  is  entitled  to  a  judicial 
determination  of  that  fact.  Fong  Gum 
Tong  v.  United  States,  192  Fed.  320, 
112  C.  C.  A.  572;  Gee  Cue  Beng  v. 
United  States,  184  Fed.  383,  106  C. 
C.  A.  493. 

"Where  the  person  sought  to  be  de- 
ported claims  citizenship  or  domicil, 
the  courts  have  a  right  to  review  the 
proceedings  of  the  immigration  officers 
and  the  secretary  of  commerce  and 
labor.  Sprung  v.  Morton,  182  Fed. 
330.  See  also  United  States  ex  rel. 
Fisher  v.  Rodgers,  144  Fed.  710,  where 
the  court  said:  "The  question  of 
finality  of  action  on  the  part  of  the 
commissioner  does,  not  arise  in  this 
case,  because  the  record  shows  plain- 
ly that  these  proceedings  were '  had 
against  an  American  citizen." 

60.  Haw  Moy  «.  North,  183  Fed.  89, 
105  C.  C.  A.  381;  Ex  parte  Sing  Tuck, 
126  Fed.'  386. 

61.  Ex  parte  Barbarossa,  195  Fed. 
654. 

Refusal  To  Fix  Bond. — The  courts 
will  not  review  the  exercise  of  dis- 
cretion of  the  executive  officers  in  re- 
fusing to  fix  bond  to  allow  an  alien 
to  land,  where  the  alien  has  been 
found  to  be  liable  to  become  a  public 
charge.  United  States  ex  rel.  Chanin 
v.  Williams,  177  Fed.  689,  101  C.  C. 
A.  315.  See  also  United  States  ex  rel. 
Kutas  v.  Williams,  204  Fed.  847.  But 
see  In  re  Lee  Lung,  102  Fed.  132. 

62.  United  States  v.  Sing  Tuck,  194 
U.  S.  161,  24  Sup.   Ct.  621,  48  L.  ed. 
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917  {reversing  Sing  Tuck  v.  United 
States,  128  Fed.  592,  63  C.  C.  A.  199); 
Lim  Jew  v.  United  States,  196  Fed. 
736,  116  C.  C.  A.  364. 

63.  Ex  parte  Koerner,  176  Fed.  478, 
where  the  alien  had  been  admitted 
to  the  United  States  before  his  con- 
viction of  the  offense  for  which  he  was 
ordered  deported. 

Where  the  petitioner  is  a  citizen  and 
the  immigration  authorities  have  or- 
dered him  excluded  under  a  mistake 
of  law,  the  petitioner  may  apply  to 
the'  courts  without  waiting  for  the  de- 
termination of  an  appeal  to  the  secre- 
tary of  labor.  Gonzales  v.  Williams, 
192  U.  S.  1,  24  Sup.  Ct.  177,  48  L.  ed. 
317.  "And  in  the  present  case,  as 
Gonzales  (a  Porto  Bican  who  became 
a  citizen  by  the  cessation  of  Porto 
Rico),  did  not  come  within  the  act  of 
1891  the  commissioner  had  no  juris- 
diction to  detain  and  deport  her  by 
deciding  the  mere  question  of  law  to 
the  contrary;  and  she  was  not  obliged 
to  resort  to  the  superintendent  or  the 
secretary. ' ' 

64.  In  re  Monaco,  86  Fed.  117. 

65.  Chin  Yow  v.  United  States,  208  , 
U.    S.    8,   28   Sup.   Ct.   201,   52  L.   ed. 
369. 

Where  petitioner  in  habeas  corpus 
seeks  to  set  aside  an  order  of  ex- 
elusion  by  the  immigration  authorities 
on  the  ground  of  the. denial  of  a  full 
and  fair  hearing,  the  petition  must  set 
out  the  facts  in  support  of  such  allega- 
tion or  the  application  should  be  de- 
nied in  the  first  instance.  Ex  parte 
Chin  Hen  Lock,  174  Fed.  282. 
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writ  must  be  set  forth  in  accordance  with  the  general  rules  in  such 
cases.66  "Where  it  is  sought  to  impeach  the  fairness  of  the  hearing  before 
the  immigration  authorities,  the  applicant  for  the  writ  should  set  out 
the  essential  parts  of  the  warrant  of  arrest  and  record  of  proceeding, 
or  copies  should  be  attached,  or  the  reason  for  such  an  omission  should 
be  given.67 

The  petition  should  state  in  what  respect  the  petitioner  was  denied 
a  fair  and  impartial  hearing.68 

In  cases  where  the  right  to  the  writ  depends  upon  the  insufficiency 
or  illegality  of  the  evidence,  a  copy  of  it  should  be  made  a  part  of 
the  petition.69 

Order  To  Show.  —  Instead  of  issuing  the  writ  upon  the  showing  made 
in  the  petition,  the  court  may  order  the  executive  officers  to  show 
cause  why  the  writ  should  not  issue.70 

Return  to  Writ.  - —  Documents  attached  to  the  answer  of  the  respond- 
ent that  were  not  tendered  to  the  court  as  evidence  of  an  adjudica- 
tion and  filed  as  such  cannot  be  considered  by  the  court.71 

Traverse.  —  Matters  occurring  subsequent  to  the  return  have  no 
proper  place  in  the  traverse.72 

F.  Hearing  and  Determination.  —  Before  there  can  be  an  inquiry 
by  the  court  into  the  merits,  in  any  case,  the  petitioner  must  show 
that  he  has  been  denied  a  fair  hearing,73  or  that  the  board  of  inquiry 
was  without  jurisdiction.71     But  where  the  immigrant  was  denied  a 


66.  See  generally  the  title  "Habeas 
Corpus." 

A  mere  claim  of  citizenship  is  not 
sufficient  to  warrant  the  issuance  of 
the  writ  in  an  exclusion  proceeding. 
"This  petition  should  have  been  de- 
nied, .  .  .  because  it  alleged  nothing 
except  citizenship.  It  disclosed  neither 
ahuse  of  authority  nor  the  existence 
of  evidence  not  laid  before  the  secre- 
tary. It  did  not  even  set  forth  that 
evidence  or  allege  its  effect."  United 
States  v.  Ju  Toy,  198  IT.  S.  253,  25 
Sup.  Ct.  644,  49  L.  ed.  1040. 

We  agree  with  the  circuit  court  of 
appeals  that  a  petition  for  habeas 
corpus  ought  not  to  be  entertained, 
unless  the  court  is  satisfied  that  the 
petitioner  can  make  out  at  least  a 
prima  facie  case.  A  mere  allegation 
of  citizenship  is  not  enough.  United 
States  v.  Sing  Tuck,  194  U.  S.  161,  24 
Sup.  Ct.  621,  48  L.  ed.  917. 

67.  Haw  Moy  v.  North,  183  Fed.  89, 
105  C.  C  A.  381. 

68.  Lee  Leong  v.  United  States  (0. 
C  A.),  217  Fed.  48. 

69.  Ex  parte  Yabueanin,  199  Fed. 
365. 

70.  See  Ex  parte  Avakian,  188  Fed. 


688;    Looe    Shee    v.    North,    170    Fed. 
566;  10  Standard  Pkoc.  926. 

71.  In  re  Di  Sim  one,  108  Fed.  942. 

72.  Ex  parte  Avakian,  188  Fed.  688. 

73.  Chin  Tow  v.  United  States,  208 
U.  S.  8,  28  Sup.  Ct.  201,  52  L.  ed. 
369;  United  States  v.  Ju  Toy,  198  U. 
S.  253,  25  Sup.  Ct.  644,  49  L.  ed.  1040; 
Frick  v.  Lewis,  195  Fed.  693,  115  C. 
C.  A.  493;  In  re  Tang  Tun,  168  Fed. 
488,  93  C.  C.  A.  644;  Ex  parte  Pouliot, 
196  Fed.  437;  United  States  ex  rel. 
Huber  v.  Sibray,  178  Fed.  144. 

"Unless  and  until  it  is  proved  to 
the  satisfaction  of  the  judge  that  a 
hearing  properly  so  called  was  denied, 
the  merits  of  the  case  are  not  open 
and  we  may  add,  the  denial  of  a  hear- 
ing cannot  be  established  by  proving 
that  the  decision  was  wrong."  EaS 
parte  Long  Lock,  173  Fed.  208. 

Where  the  person  sought  to  be  ex- 
cluded was  not  informed  of  the  nature 
of  the  evidence  so  he  could  rebut  it, 
he  was  denied  a  fair  hearing.  Ex  parte 
Petkos,  212  Fed.  275. 

74.  In  United  States  ex  rel.  Pazos 
v.  Eedfern,  180  Fed.  500,  the  court 
held  that  the  board  had  no  jurisdiction 
because    one    of  the   members   of   the 
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full  and  fair  hearing  the  court  should  hear  the  case  upon  the  merits.'5 
Upon  the  conclusion  of  the  hearing  the  court  will  dispose  of  the  case 
as  law  and  justice  may  require.76 

G.  Appeal.  —  On  appeal  in  habeas  corpus  proceedings  the  findings 
of  the  lower  court  are  not  conclusive,  and  all  questions  are  subject 
to  review  by  the  appellate  court.77  But  the  findings  of  the  lower  court 
should  not  be  set  aside  unless  the  evidence  in  the  record  is  such  as  to 
convince  the  court  that  they  are  erroneous.78 

H.  Bail  Pending  Heaktng  by  Court.  —  After  the  writ  has  issued 
and  the  petitioner  is  in  the  court's  custody  for  a  rehearing  of  the 
case,  he  may  be  admitted  to  bail  pending  the  hearing.79     This  rule, 


hoard  of  special  inquiry  was  an  in- 
spector who  had  examined  her  in  the 
first  instance  and  held  her  for  examina- 
tion by  the  board. 

75.  Chin  Tow  v.  United  States,  208 
U.  S.  8,  28  Sup.  'Ct.  201,  52  L.  ed. 
369;  In  re  Can  Pon,  168  Fed.  479,  93 
O.  C.  A.  635;  Ex  parte  Sitner,  212  Fed. 
572;  Ex  parte  Petkos,  212  Fed.  275; 
Ex  parte  Gytl,  210  Fed.  918;  In  re 
Tang   Tun,   161   Fed.   618. 

76.  Ex  parte  Gytl,  210  Fed.  918 
{overruling  United  States  ex  Tel.  Ueber- 
all  v.  "Williams,  187  Fed.  470);  United 
States  ex  rel.  Ng  Sam  v.  Eedfern,  210 
Fed.  548;  In  re  Gut  Lun,  84  Fed.  323. 

Where  an  alien  is  held  for  deporta- 
tion on  an  illegal  and  void  warrant 
he  may  be  released  on  habeas  corpus. 
United  States  v.  Ruiz,  203  Fed.  441, 
121  C.  C.  A.  551;  United  States  ex  rel. 
Ruiz  v.  Eedfern,  186  Fed.  603. 

The  court  may  refuse  to  discharge 
the  alien  from  custody  until  a  reason- 
able opportunity  has  been  given  the 
immigration  officials  to  hold  another 
hearing  in  compliance  with  law.  Ex 
parte  Avakian,  188  Fed.  688. 

It  may  direct  the  immigration  offi- 
cers to  deport  the  alien  to  a  country 
other  than  the  one  named  in  the 
executive  warrant  of  deportation.  Ex 
parte  Gytl,  210  Fed.  918,  overruling 
United  States  ex  rel.  Ueberall  v.  Wil- 
liams, 187  Fed.  470. 

In  In  re  Leo  Hem  Bow,  47  Fed.  302, 
a  Chinese  deportation  case,  the  court 
held  that  the  court  could  not  modify 
the  order  changing  the  destination 
named  in  the  warrant  of  deportation 
except  with  the  consent  of  the  district 
attorney. 

Where  Chinese  are  ordered  deported 
under  the  immigration  act  under  a  de- 
fective- warrant  the  court  majy  dis- 
charge them,  although  under  other  cir- 
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cumstances  they  might  be  held  and 
the  immigration  officers  allowed  to 
issue  a  proper  warrant  of  deportation. 
United  States  ex  rel.  Ng  Sam  v.  Eed- 
fern, 210  Fed.  548.  In  this  case  the 
court  discharged  the  Chinese  petition- 
ers directing  that  the  government 
should  bring  their  proceedings  against 
the  aliens  under  the  Chinese  exclusion 
act  in  order  that  they  might  be  ac- 
corded a  -judicial  hearing. 

Where  it  appears  from  the  findings 
of  the  immigration  officers  that  they 
were  assuming  to  exercise  an  un- 
authorized and  arbitrary  discretion,  the 
person  sought  to  be  excluded  should  be 
discharged.  Ex  parte  Gregory,  210  Fed. 
680. 

77.  Wong  Heung  v.  Elliott,  179  Fed. 
110,  102  C.  C.  A.  408;  In  re  Can  Pon, 
168  Fed.  479,  93  C.  C.  A.  635;  In  re 
Tang  Tun,  168  Fed.  488,  93  C.  C.  A. 
644;  Lee  Sing  Far  v.  United  States, 
94  Fed.  834,  35  C.  C.  A.  327;  Botis 
v.  Davies,  173  Fed.  996. 

See  generally  the  title  "Habeas 
Corpus." 

78.  Wong  Heung  v.  Elliott,  179  Fed. 
110,  102  C.  O.  A.  408;  In  re  Can  Pon, 
168  Fed.  479,  93  C.  C.  A.  635;  Lee 
Sing  Far  V.  United  States,  94  Fed.  834. 

Burden  of  proof  is  on  Chinaman  to 
prove  that  he  is  entitled  to  be  in  the 
United  States.  United  States  v.  Chin 
Ken,  183  Fed.  332;  United  States  v. 
Chu  Hung,  179  Fed.  564.  But  where 
defendant  makes  satisfactory  proof,  a 
finding  that  the  proof  was  not  sufficient 
to  establish  citizenship  without  any 
evidence  being  produced  on  the  part 
of  the  government  will  be  reversed. 
United  States  v.  Chin  Ken,  183  Fed. 
332. 

79.  Ex  parte  Joyce,  212  Fed.  285, 
which  was  an  exclusion  case. 
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however,  has  no  application  to  Chinese  cases  either  in  the  lower  court,80 
or  on  appeal.81 

IV.  THE  WARRANT  OF  DEPORTATION.  —  A.  Generally. 
The  warrant  of  deportation,  in  cases  determined  by  the  executive  de- 
partment, should  be  made  by  the  secretary  or  assistant  secretary  of 
labor.82     A  telegram  cannot  be  used  as  a  warrant  of .  deportation.33 

B.  Destination  of  the  Deported  Alien.  —  The  warrant  of  de- 
portation should  direct  the  return  of  the  alien  to  the  country  from 
whence  he  came.84  Where  the  country  from  which  a  Chinese  person 
came  to  the  United  States  is  not  shown,85  or  it  is  impossible  to  return 


80.  In  re  Ong  Lung,  125  Fed.  813; 
In  re    Chin   Yuen   Sing,    65    Fed.    788. 

Bail  in  Chinese  deportation  cases,  see 
mgra,,  II,  C. 

81.  In  re  Chin  Yuen  Sing,  65  Fed. 
788;  Chan  Gun  v.  United  States,  9  App. 
Cas.  (D.  C.)   290. 

82.  United  States  ex  rel.  Calamia 
v.  Eedfern,  180  Fed.  506. 

83.  A  telegram  announcing  the  dis- 
missal of  an  appeal  and  ordering  de- 
portation gives  no  legal  authority  to 
the  immigration  officers  to  deport  it  is 
not  an  authentic  mandate  or  in  a 
legal  form.  In  re  Di  Simone,  108  Fed. 
942. 

84.  United  State  v.  Euiz,  203  Fed. 
441,  121  C.  C.  A.  551;  Ex  parte  Gytl, 
210  Fed.  918;  United  States  ex  rel 
Moore  V.  Sisson,  206  Fed.  450;  Ex 
parte  Yabueanin,  199  Fed.  365;  United 
States  ex  rel.  Euiz  v.  Eedfern,  186  Fed. 
603. 

There  is  no  provision  in  the  immi- 
gration act  authorizing  deportation  to 
any  country  other  than  the  one  from 
whence  the  alien  came.  United  States 
ex  rel.  Moore  v.  Sisson,  206  Fed.  450. 

A  warrant  ordering  deportation,  un- 
der the  immigration  act,  to  a  country 
other  than  the  one  from  which  the  im- 
migrant came  is-  void.  United  States 
v.  Euiz,  203  Fed.  441,  121  C.  C.  A. 
551;  Ex  parte  Gytl,  210  Fed.  918;  Ex 
parte  Yabueanin,  199  Fed.  365;  United 
States  ex  rel.  Euiz  v.  Eedfern,  186  Fed. 
603. 

85.  Act  of  May  5,  1892,  §2,  27  St. 
at  L.  25. 

It  is  sufficient  if  the  order  of  de- 
portation shows  that  the  Chinese  per- 
son has  been  adjudged  to  be  unlaw- 
fully in  the  United  States;  it  is  im- 
material how  he  unlawfully  entered  the 


United  States.  A  finding  stating  where 
the  Chinese  person  came  from,  while 
it  may  be  proper  and  save  any  pos- 
sible question,  is  not  necessary,  for 
that  part  of  the  order  of  deportation 
which  specifies  the  country  to  which 
he  is  to  be  deported  concludes  any 
inquiry  on  that  point.  In  re  Tsu  Tse 
Mee,  81  Fed.  562. 

Where  the  order  of  deportation  di- 
rects a  Chinese  person  returned  to 
China,  and  it  further  appears  that  he 
intentionally  entered  the  country  from 
Mexico,  the  order  will  not  be  disturbed. 
Yee  Yee  Chung  v.  United  States,  95 
Fed.  432.  But  where  a  Chinese  person 
was  ordered  deported  to  China  by  the 
commissioner  and  the  evidence  showed 
that  the  alien  had  been  domiciled  in 
Canada  and  had  a  certificate  entitling 
him  to  return  to  that  country,  the  or- 
der of  the  commissioner  was  reversed 
and  the  defendant  ordered  deported  to 
Canada.  United  States  v.  Chong  Sam, 
47  Fed.  878;  In  re  Mah  Wong  Gee,  47 
Fed.  433.  And  where  the  immigration 
officers  found  that  the  Chinese  person 
had  unlawfully  entered  the  United 
States  from  Canada  at  a  point  un- 
known, a  direction  in  the  warrant  that 
he  be  returned  to  China  was  improper. 
United  States  ex  rel.  Ng  Sam  v.  Eed- 
fern, 210  Fed.  548. 

If  the  order  of  the  commissioner  di- 
rects the  deportation  of  the  Chinese 
person  to  China  though  it  appears  from 
undisputed  evidence  that  Canada  was 
the  country  from  whence  he  came,  the 
warrant  cannot  be  corrected  on  habeas 
corpus  except  with  the  consent  of  the 
district  attorney.  In  the  event  of  such 
consent  the  court  should  vacate  the 
order  of  the  commissioner  and  issue  a 
new  order  directing  the  deportation  to 
the  proper  country.  In  re  Leo  Hem 
Bow,  47  Fed.  302. 
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him  whence  he  came,88  the  warrant  should  direct  his  return  to  China. 
The  name  of  the  country  must  be  given.87 

C.  Specifying  Grounds  of  Deportation.  —  The  warrant  should 
specify  the  grounds  of  deportation.88 

D.  Belief  Granted  When  "Warrant  Is  Defective.  — *  The  court 
may  discharge  the  alien  who  is  held  under  a  warrant  directing  his' 
deportation  to  a  country  other  than  the  one  from  whence  he  came.89 
But  if  the  petitioner  has  not  shown  his  right  to  remain  in  the  United 
States,  the  court  may  direct  his  detention  Until  a  new  warrant  may 
be  issued,90  or  direct  that  the  alien  be  deported  to  the  proper  country.91 

V.  VIOLATIONS  OF  IMMIGRATION  LAWS.  — A.  By  Steam- 
ship Companies.  —  1.  Jurisdiction.  —  The  courts  of  the  United  States 
have  jurisdiction  of  criminal  prosecution  against  a  steamship  company 
for  collecting  from  an  alien  or  taking  security  for  his  return  passage, 
although  the  money  was  collected  or  the  security  taken  in  a  foreign 
country.92     Congress  has  power  to  vest  in  the  immigration  officers 


86.  Where  Canada,  whence  he  eame, 
refuses  to  receive  him.  except  upon 
payment  of  a  head  tax.  Yuen  Pak 
Sune  v.  United  States,  191  Fed.  825, 
112  G.  C.  A.  339;  United  States  v. 
Ah  Toy,  47  Fed.  305. 
•  87.  Ex  parte  Gytl,  210  Fed.  918. 
The  use  of  the  expression  "the  coun- 
try from  whence  he  came,"  without 
naming  it  does  not  authorize  deporta-, 
tion.  Ex  parte  Yabucanin,  199  Fed. 
365. 

88.  Ex  parte  Yabucanin,  199  Fed. 
365.  Contra. — Where  the  warrant  spe- 
cifies that  the  defendant  has  been  ad- 
judged to  be  unlawfully  within  the 
United  States  it  is  sufficient.  In  re 
Tsu   Tse   Mee,   81   Fed.   562. 

Where  warrant  of  deportation  alleging 
that  the  said  alien  is  a  member  of  one 
of  the  excluded  classes,  in  that  he  is 
a  contract  laborer,  that  he  migrated 
to  this  country  on  account  of  a  prom- 
ise or  offer,  or  agreement,  oral,  writ- 
ten, printed,  express  or  implied  to  per- 
formed manual  labor  in  the  United 
States,  was  held  sufficient.  Ex  parte 
Michele,  188  Fed.  449. 

It  is  not  necessary  for  the  warrant 
of  deportation  to  set  out  the  name  of 
the  woman  brought  to  the  United 
States  for  an  immoral  purpose.  Ex 
parte  Pouliot,  196  Fed.  437. 

"That  he  had  been  induced  or 
solicited  to  migrate  to  this  country  by 
an  offer  or  promise  of  employment  or 
in  consequence  of  an  oral  agreement 
to  perform  skilled  labor  in  this  coun- 
try, "    is    sufficient     against     collateral 
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attack  on  habeas  corpus.  Ex  parte 
George,  180  Fed.  785. 

The  sufficiency  of  a  warrant  stating 
the .  immigrant  had  been  convicted  of 
a  felony  or  a  misdemeanor  involving 
moral  turpitude,  was  questioned  in  Ex. 
parte  George,  180  Fed.  785. 

Where  the  findings  in  the  warrant 
of  deportation  were  "that  said  alien 
is  a  member  of  the  excluded  classes 
in  that  he  admits  having  committed  a 
felony  or  other  crime  or  misdemeanor 
involving  moral  turpitude  prior  to  his 
entry  into  the  United  States,  the  court 
will  examine  the  evidence  and  if  the 
findings  are  not  warranted  by  the  evi- 
dence will  release  the  alien  on  habeas 
corpus.  United  States  ex  rel.  Huber  v. 
Sibray,  178  Fed.  144. 

89.  United  States  v.  Euiz,  203  Fed. 
441,  121  C.  C.  A.  551,  overruling  United 
States  ex  rel.  Ueberall  v.  Williams,  187 
Fed.  470.  In  this  caBe  the  court  held 
that  where  the  immigrant  failed  to 
show  that  he  was  entitled  to  remain 
in  the  United  States,  the  order  dis- 
charging him  should  be  subject  to  the 
right  of  the  immigration  officers  to 
bring  new  proceedings  to  deport  the 
alien  to  the  proper  country  and  the 
court  had  no  authority  to  amend  the 
warrant  of  deportation  to  direct  his 
deportation  to  the  proper  country  and 
deny   the  writ. 

90.  Ex  parte  Yabucanin,  199  Fed. 
365. 

91.  Ex  parte  Gytl,  210  Fed.  918; 
In  re  Gut  Lun,  84  Fed.  323. 

92.  United  States. v.  Nord  Deutsche* 
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jurisdiction  to  enforce  penalties  for  violations  of  the  immigration  laws 
by  steamship  companies.93 

2.  Hearing  by  Immigration  Officers.  —  Under  the  act  providing 
for  the  imposition  and  collection  of  a  penalty  for  violations  of  the 
immigration  laws  by  steamship  companies,  it  is  not  necessary  that  the 
steamship  company  be  given  a  hearing  before  the  imposition  of  the 
penalty.9*  A  finding  by  the  immigration  officers  that  an  alien  who 
had  already  landed  be  returned  to  the  country  from  which  he  came 
on  the  vessel  bringing  him  is  not  binding  on  the  steamship  company 
and  its  officers  where  they  have  had  no    notice    of    the    hearing.95 

3.  Enforcement  of  Judgment  of  Immigration  Officers.  —  The  ad- 
ministrative officers  enforce  the  payment  of  the  penalty  imposed  by 
withholding  clearance  papers  for  such  vessel  until  the  penalty  is 
paid.96 

4.  Review  of  Acts  of  Immigration  Officers.  —  The  courts  may  re- 
view the  acts  of  the  collector  in  refusing  clearance  papers.97 

B.  By  Masters  of  Vessels.  —  1.  Jurisdiction.  —  A  prosecution 
of  the  criminal  offense  of  unlawfully  bringing  an  immigrant  into  the 
United  States  must  be  instituted  in  the  district  where  the  landing 
was  made.ss  The  jurisdiction  of  a  proceeding  for  the  recovery  of  the 
penalty  for  such  act  is  in  the  district  court  of  the  district  where  the 
defendant  may  be  found  or  where  the  entry  was  made.99 

2.  Allegations.  —  In  a  criminal  prosecution  of  the  master  of  a 
vessel  for  landing  and  permitting  Chinese  laborers  to  land,  the  indict- 
ment must  allege  knowledge  on  the  part  of  the  master,1  and  must 
negative  the  exceptions  contained  in  the  statute.2 


Lloyd,  223  U.  S.  512,  32  Sup.  Ct.  244, 
56  L.  edi  531,  since  they  cannot  return 
the  alien  free  of  charge,  if  he  be 
excluded,  as  is  required  by  the  stat- 
ute. 

93.  The  collection  of  a  penalty  by 
non- judicial  proceedings.  Oceanic  Steam. 
Nav.  Co.  v.  Stranahan,  214  TJ.  S.  320, 
29  Sup.  Ct.  671,  53  L.  ed.  1013;  Inter- 
national Merc.  M.  Co.  v.  Stranahan,  155 
Fed.  428. 

94.  Oceanic  Steam.  Nav.  Co.  v. 
Stranahan,  214  TJ.  S.  320,  29  Sup.  Ct. 
671,  53  L.  ed.  1013;  International  Merc. 
M.  Co.  v.  Stranahan,  155  Fed.  428.  But 
see  Prank  Waterhouse  &  Co.  v.  United 
States,  159  Fed.  876,  87  C.  C.  A.  56. 

95.  Frank  Waterhouse  &  Co.  v. 
United  States,  159  Fed.  876.  87  O.  O. 
A.  56. 

96.  Oceanic  Steam  Nav.  Co.  v. 
Stranahan,  214  TJ.  S.  320,  29  Sup.  Ct. 
671,  53  L.  ed.  1013;  International  Mere. 
M.  Co.  v.  Stranahan,  155  Fed.  428. 

Vfr   In  a   mandamus  proceeding   to 


compel  the  issuance  of  clearance  papers 
the  court  held  that  the  right  to  en- 
force a  penalty  against  the  ship  that 
brings  the  alien  is  a  judicial  one  and 
the  courts  may  decide  whether  the 
case  made  is  one  for  the  imposition 
of  the  penalty  or  restraining  the  ship. 
United   States  v.  Burke,   99   Fed.   895. 

98.  United  States  v.  Capella,  169 
Fed.  890;  United  States  v.  Pagliano, 
53    Fed.   1001. 

99.  Lees  v.  United  States,  150  U.  S. 
476,  14  Sup.  Ct.  163,  37  L.  ed.  1150; 
United  States  v.  Craig,  28  Fed.  795. 

1.  United  States  ».  Rout,  170  Fed. 
201;  United  States  v.  Walker,' 156  Fed. 
987.  See  Frank  Waterhouse  &  Co.  v. 
United  States,  159  Fed.  876,  87  C.  C. 
A.  56. 

2.  United  States  v.  Wood,  168  Fed. 
438;  United  States  v.  Wood,  159  Fed. 
187. 

In  United  States  v.  Graham,  164  Fed. 
654,  it  was  also  held  that  when  the 
indictment  contains  allegations  to  the 
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C.  Contract  Labor  Law.  — 1.  Generally.  —  The  jurisdiction  of 
proceedings  to  enforce  penalties  under  the  contract  labor  law  is  in 
the  district  court.3  The  action  is  brought  for  the  benefit  of  the  United 
States  and  cannot  be  brought  by  an  individual  for  his  own  benefit.4 
It  is  in  the  form  of  an  ordinary-  action  for  debt,5  and  though  it  is  a 
civil  action,6  it  is  criminal  in  its-  nature.7  A  capias  may  be  issued 
where  permissible  under  the  state  law.8 

2.  Pleadings.  —  The  acts  done  by  defendant  should  be  alleged.9 
The  declaration  should  allege  a  contract,10  should  state  the  kind  of 
labor  to  be  performed  by  the  immigrant,11  and  there  should  be  a  dis- 


effect  "that  the  Chinaman  who  was 
permitted  to  land  was  not  landed  by 
reason  of  any  necessity,  and  that  no 
bond  had  been  given  for  his  temporary 
landing,"  it  contained  all  the  negative 
allegations  necessary. 

3.  Lees  v.  United  States,  150  TJ.  S. 
476,   14  Sup.  Ct.   163,  37  L.   ed.   1150. 

4.  Eosenberg  v.  Union  Iron  Works, 
109  Fed.   844. 

5.  United  States  v.  McElroy,  115 
Fed.  252. 

6.  Moller  v.  United  States,  57  Fed. 
490,  6  '0.  C.  A.  459;  United  States  v. 
Banister,    70   Fed.   44. 

7.  "'This,  though  an  action  civil  in 
form,  is  unquestionably  criminal  in  its 
nature,  and  in  such  a  ease  a  defendant 
cannot  be  compelled  to  be  a  witness 
against  himself."  Lees  v.  United 
States,  150  U.  S.  476,  14  Sup.  Ct.  163, 
37  L.  ed.  1150. 

8.  In  jurisdictions  allowing  civil 
action  in  the  state  courts  to  be  com- 
menced by  the  issuance  of  a  writ  of 
capias,  actions  for  the  recovery  of  the 
penalty  may  be  commenced  in  the  same 
Way,  but  where  it  is  required  that  the 
capias  in  certain  cases  be  endorsed  with 
the  date  of  its  signature  a  suit  com- 
menced on  behalf  of  the  United  States 
being  not  within  the '  class  mentioned 
in  the  statute  need  not  be  so  dated. 
United  States  v.  Banister,  70  Fed.  44. 

9.  United  States  V.  Eiver  Spinning 
Co.,  70  Fed.  978. 

In  United  States  v.  McElroy,  115 
Fed.  252,  the  allegation  in  the  words 
of  the  statute  "assisted,  encouraged 
and  solicited,"  without  alleging  the 
specific  acts  was  held  insufficient. 

Where  the  complaint  in  a  civil  action 
for  the  statutory  penalty  set  forth  an 
offer  by  defendant  to  the  alien  in 
Canada,  and  "that  in  pursuance  there- 
of, the  alien  immigrated  to  the  United 
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States,  and  did  work  for  the  defend- 
ant," it  was  held  that  the  complaint 
was  sufficient  under  the  liberal  rules 
of  pleading  existing  in  Montana.  United 
States  v.-  Great  Falls  &  C.  R.  Co.,  53 
Fed.   77. 

Where  it  was  alleged  that  defendant 
offered  and  promised  to  employ  the 
aliens  in  certain  described  mill  work, 
that  defendant  unlawfully  assisted  the 
alien  by  prepaying  his  passage  to  the 
United  States,  and  the  alien  induced 
by  said  offers  and  assisted  did  migrate 
to  the  United  States,  there  is  a  suffi- 
cient statement  that  the  alien  was  a 
contract  laborer.  United  States  v. 
Dwight  Mfg.  Co.,  210  Fed.  74. 

It  is  not  necessary  to  allege  whether 
the  inducement  or  offer  was  oral  or 
written.  United  States  v.  Dwight  Mfg. 
Co.,  210  Fed.  74. 

Where  the  complaint  failed  to  allege 
the  amount  paid  for  the  transportation 
of  the  alien,  and  the  name  of  the  per- 
son who  paid  the  money  (the  defend- 
ant being  a  corporation),  it  was  held 
that  the  defect,  if  any;  was  not  suffi- 
cient to  authorize  an  order  sustaining 
a  demurrer.  United  States  V.  Dwight 
Mfg.  Co.,  210  Fed.   74. 

Form  of  declaration  held  insufficient, 
see  United  States  v.  River  Spinning 
Co.,   70   Fed.  978. 

10.  "There  should  be  a  particular 
allegation  of  a,  contract  between  the 
defendant  and"  Nokin,  setting  forth 
categorically  in  what  such  contract 
consisted."  United  States  v.  Eiver 
Spinning  Co.,  70  Fed.  978. 

11.  United  States  v.  Eiver  Spinning 
Co.,   70   Fed.   978. 

It  is  not  sufficient  to  allege  that  the 
alien  was  to  perform  labor  and  services 
as  a  workman  in  a  factory,  although 
the  complaint  negatives  the  fact  of 
the  alien  being  within  the  classes  ex- 
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tinct  allegation  that  labor  was  performed  under  the  contract.12  It 
should  also  state  the  acts  by  which  the  defendant  assisted  and  en- 
couraged the  alien  to  immigrate,"  and  that  the  defendant,  at  the  time 
of  assisting  the  immigrant,  knew  he  was  under  contract.14  The  ex- 
ceptions in  the  statute  should  be  negatived.15 

3.  Defendant  as  a  Witness.  —  The  defendant  in  an  action  to  re- 
,  cover  the  statutory  penalty  cannot  be  compelled  to  become  a  witness 
against  himself.16 

D.  Alien  Prostitutes.  —  1.  Jurisdiction.  —  The  jurisdiction  over 
a  prosecution  for  importing  a  prostitute  is  in  the  district  court  in 
the  district  in  which  the  landing  is  made.17 

2.  The  Indictment.  —  The  indictment  must  show  that  the  court 
has  jurisdiction.18  It  may  follow  the  words  of  the  statute.19  It  is 
not  necessary  to  allege  the  place  of  prostitution,20  nor  that  the  im- 
portation was  in  pursuance  of  a  contract.21  Nor  is  it  necessary  to 
state  the  facts  constituting  the  ultimate  fact  of  importation.22 


eepted  by  the  statute.     United  States 
V.  McElroy,    115   Fed.   252. 

12.    United  States  v.  River  Spinning 
Co.,  70  Fed.  978. 
,13.    United  States  v.  River  Spinning 
Co.,  70  Fed.   978/ 

14  United  States  v.  Bornemann,  41 
Fed.  751. 

15.  "In  the  first  place,  it  seems 
that  the  exceptions  of  the  statute 
should  be  negatived,  but,  as  this  is  not 
entirely  clear  under  the  peculiar  lan- 
guage of  the  statute,  I  do  not  base 
the  decision  on  that  point."  United 
States  v.  River  Spinning  Co.,  70  Fed. 
978. 

When  it  is  alleged  that  the  alien 
was  a  contract  laborer  a  general  state- 
ment that  the  alien  was  not  within 
the  exempting,  provision  was  held  suf- 
ficient. United  States  v.  Dwight  Mfg. 
Co.,  210  Fed.   74. 

16.  Lees  v.  United  States,  150  U.  S. 
476,  14  Sup.  Ct.  163,  37  L.  ed.  1150. 

17.  Ex  parte  Lair,  177  Fed.  789. 

18.  Ex  parte  Lair,  177  Fed.  789.  In 
this  case  the  indictment  alleged  "in 
Bubstance,  that  the  petitioner,  .  .  . 
at  Chicago,  in  the  eastern  division  of 
the  northern  district  of  Illinois,  unlaw- 
fully, wilfully,  and  knowingly  imported 
into  the  United  States  for  the  purpose 
of  prostitution,  and  unlawfully,  wil- 
fully, and  knowingly  did  hold,  to-wit, 
from  the  first  day  of  January,  1906, 
until  the  fifteenth  day  of  July,  1907, 
in  pursuance  of  such  illegal  importa- 
tion, in  their  certain  house  of  prosti- 


tution there  situate,  etc.,  in  said  city 
of  Chicago,  for  the  purpose  of  prosti- 
tution, a  certain  alien  woman  .  .  . 
a  citizen  of  the  Republic  of  Franee 
.  .  .  within  three  years  after  she 
had  entered  the  United  States."  It 
was  held  that  the  court  would  take 
judicial  notice  of  the  fact  that  an 
alien  imported  from  France  would  land 
in  some  jurisdiction  other  than  the  one 
where  the  indictment  was  found  and  as 
in  fact  the  court  had  no  jurisdiction 
the  petitioner  would  be  discharged. 
The  court  further  held  that  the  indict- 
ment charged  the  defendant  with  the 
offense  of  harboring  the  woman  in  the 
United  States  rather  than  importing 
into  the  United  States 'for  the  purpose 
of  prostitution. 

19.  The  indictment  described  the 
offense  "import  and  bring  into  the 
United  States,  to-wit,  in  the  southern 
district  of  New  York  from  a  foreign 
place  and  country,  to-wit,  Naples  .  .  . 
six  certain  women,  named,  for  the 
purposes  of  prostitution  within  the 
United  States."  United  States  v.  Pag- 
liano,  53  Fed.   1001. 

20.  United  States  v.  Pagliano,  53 
Fed.   1001. 

21.  United  States  v.  Pagliano,  53 
Fed.  1001. 

22.  United  States  v.  Pagliano,  53 
Fed.  1001;  United  States  v.  Johnson,  7 
Fed.  453,  19  Blatchf.  257. 

"Another  ground  for  the  motion  in 
arrest  of  judgment  is  that  the  indict- 
ment alleges  only,  that  the  defendant', 
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TTnder  Statute  Requiring  Reports  of  Alien  Prostitutes.  —  Under  tile  act 
requiring  reports  from  persons  harboring  alien  prostitutes  for  immoral 
purposes,  an  indictment  that  fails  to  allege  the  country  from  which 
the  alien  woman  entered  the  United  States  is  fatally  defective  since 
the  act  applies  only  to  certain  countries.23 


on  a  day  named,  imported  the  woman 
into  the  city  of  New  York,  from  Copen- 
hagen, for  the  purposes  of  prostitution 
at  a  place  named  in  said  city,  ani 
does  not  set  forth  the  acts  constituting 
the  importation,  as  that  she  paid  the 


passage  money  of  the  woman."  Held, 
sufficient.  United  States  v.  Johnson,  7 
Fed.  453. 

23.    United  States  «.  Davin,  189  Fed. 
244. 


IMPARLANCE.  — See  Time  To  Plead. 


IMPEACHMENT  PROCEEDINGS.  —  See  Officers. 


IMPERTINENCE.  —  See  Surplusage  and  Scandal. 
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CROSS-REFERENCES : 

See  the  following  titles:  Accord  and  Satisfaction;  Account  and  Ac- 
counting :  Annuities ;  'Answers ;  Appeal  Bonds ;  Architects  and  Build- 
ers; Assignments;  -Associations;  Assumpsit;  Attorneys;  Banks  and 
Banking;  Bills  and  Answers;  Bills  and  Notes;  Bonds;  Breach  of 
Promise;  Chattel  Mortgages;  Choice  and  Election  of  Eemedies;  Com- 
position "With  Creditors;  Covenant,  Action  of;  Debt;  Declaration 
and  Complaint;  Denials;  Departure;  Duress;  Estoppel;  Exhibits; 
Factors  and  Brokers;  Forthcoming  Bonds;  Fraud  and  Deceit;  Frauds, 
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Statute  of;  Fraudulent  Conveyances;  Gaming;  Guaranty;  Husband 
and  Wife;  Illegality,  How  Pleaded;  Indemnity;  Infants;  Injuries  to 
Persons  and  Property;  Insane  Persons;  Insurance;  Interest;  Inter- 
pleader ;  Joinder  of  Actions ;  Landlord  and  Tenant ;  Lands  and  Land 
Transfers;  Limitation  of  Actions;  Logs  and  Logging;  Lost  Instru- 
ments; Master  and  Servant;  Mistake;  Money  Counts;  Money  Had 
and  Received;  Mortgages;  Notice;  Oyer  and  Profert;  Parent  and 
Child;  Parties;  Partnership;  Pawnbrokers;  Payment;  Penalties,  For,- 
feitures  and  Fines;  Personal  Property;  Principal  and  Agent;  Prin- 
cipal and  Surety;  Receivers;  Recognizances  .and  Bail;  Reformation; 
Release;  Rescission  and  Cancellation;  Restraint  of  Trade;  Sales;  Sea- 
men; Ships  and  Shipping;  Specific  Performance;  Stipulations;  Sub- 
scriptions; Successive  Suits;  Suits  and  Actions;  Sunday  and  Holidays; 
Survival;  Tender;  Trusts  and  Trustees;  Use  and  Occupation;  Usury; 
Variance  and  Failure  of  Proof;  Vendor  and  Purchaser;  "Waiver; 
"Warehousemen;  "Work  and  Labor.  And  see  various  titles  involving 
specific  kinds  of  contracts. 

For  forms,  see  9  Standaed  Peoc,  under  each  of  the  titles  above 
referred  to. 

For  further  references  and  cross-references  see  the  index  to  this 
work. 

I.  REMEDIES.  —  A.  Generally.  —  The  various  forms'  of  action 
or  remedies  which  are  available  for  the  enforcement  of  contractual 
rights  and  obligations,  are  fully  discussed  in  numerous  titles  through- 
out this  work.1  The  discussion  here  will  be  confined  to  the  right  of 
recovery  upon  an  implied  contract  where  an  express  contract  has  been 
made, 

B.  Action  on  Implied  Contract  "Where  Express  Contract  Made. 
1.  General  Rule.  —  a.  Special  Contract  Existing.  —  Persons  who  • 
have  contracted  with  reference  to  a  particular  matter  will  be  held  to 
their  contract.  Consequently,  where  there  is  a  special  contract,  either 
verbal  or  written,2  which  is  open  and  unrescinded,  or,  in  other  words, 
exedutory  and  unperformed,  recovery  cannot  be  had  upon  an  implied 
contract  in  an  action  of  indebitatus  assumpsit,  or  the  common  counts, 
but  the  action  must  be  based  upon  the  contract  itself.3 


1.  See  the  titles  "Assumpsit;" 
"Chpice  and  Election  of  Remedies;" 
"Covenant,  Action  of:"  "Debt;" 
"Detinue;"  "Money  Counts;" 
"Money  Had  and  Received;"  "Refor- 
mation;" "Rescission  and  Cancella- 
tion;" "Specific  Performance;"  "Use 
and  Occupation;"  "Work  and  Labor;" 
and  numerous  other  titles  dealing  with 
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specific   sorts   of    contracts    and    con- 
tractual relations. 

2.  New  Orleans  &  J.  E.  Co.  V.  Press- 
ley,  45   Miss.   66.    > 

3.  U.  S— Hawkins  v.  United  States, 
96  U.  S.'  689,  24  L.  ed.  607;  Dermott's 
Exrs.  v.  Jones,  2  Wall.  1,  17  L.  ed. 
762;  Chesapeake  &  Ohio  Canal  Co.  v. 
Enapp,  9  Pet,  541,  9  L.  ed.  222$  Per- 
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tins  v.  Hart,  11  Wheat.  237,  6  L.  ed. 
463;  Bank  of  Columbia1  v.  Patterson's 
Admr.,  7  Cranch  299,  3  L.  ed.  351; 
Jones  v.  "Vestry  of  Trinity  Parish,  19 
Fed.  59.  Ala.— Dees  v.  Self  Bros.,  165 
Ala.  225,  51  So.  735;  Beadle  V.  Gra- 
ham's Admr.,  66  Ala.  99;  Burkham 
Bros.  v.  Spiers,  56  Ala.  547;  Parker's 
Admr.  v.  Hollis  &  Alexander,  50  Ala. 
411;  Anderson  v.  Bice,  20  Ala.  239; 
Snedicor  v.  Leachman,  10  Ala.  330. 
Ark.— Bernard  v.  Diekins,  22  Ark.  351; 
■  Jackson  v.  Jones,  22  Ark.  158;  Hawk 
v.  Walworth,  4  Ark.  577.  Cal. — Moul- 
ton  v.  Loux,  52  Cal.  81;  O'Connor  v. 
Dingley,  26  Cal.  11.  Conn. — Coburn  v. 
City  of  Hartford,  38  Conn.  290;  Eus- 
sell  v.  South  Britain  Society,  9  Conn. 
508,  522;  Shepard  v.  Palmer,  6  Conn. 
95,  100;  Vandenheuvel  v.  Stprrs,  3 
Conn.  203;  Carew  v.  Bond,  1  Boot  269. 
Ga. — See   Johnson    &    Sloan   v.    Clarke, 

22  Ga.  541;  Baldwin  v.  Lessner,  8  Ga. 
70;  Banks  &' Baird  v.  Cater  &  Davies, 
Dudley  91.  HI. — MeArthur  Bros.  v. 
Whitney,  202  111.  527,  67  N.  E.  163; 
Union  Elevated  E.  Co.  v.  Nixon,  199 
111.  235,  65  N.  E.  314;  Sands  v.  Potter, 
165  111.  397,  407,  46  N.  E.  282,  56  Am. 
St.  Eep.  253;  Phelps  v.  Hubbard,  59 
111.  79;  Walker  v.  Brown,  28,  111.  378, 
81  Am.  Dee.  287;  Theis  v.  Svoboda,  166 
HI.  App.  20;  Brougham  v.  Paul,  138 
111.  App.  455.  Ind. — Scholz  v.  Sehneck, 
174  Ind.  186,  91  N.  E.  730;  Barber  v. 
Lyon,  8  Blaekf.  215;  Cranmer  v.  Gra- 
ham, 1  Blaekf.  406.  la. — Prouty,  Coyle 
&  Prouty  v.  Perry,  142  Iowa  294,  120 
N.  W.  722;  Byan  v.  City  of  Dubuque, 
112  Iowa  284,  83  N.  W..  1073.  Ky. 
Western  v.  Sharp,  14  B.  Mon.  177; 
Morford  v.  Ambrose  &  Mastin,  3  J.  J. 
Marsh.  688;  Halley  v.  M 'Cargo,  4  Bibb 
349.  See  Pringle  v.  Samuel,  1  Bibb 
172.  La. — Succession  of  Jackson,  47 
La.  Ann.  1089,  17  So.  598;  Spear  v. 
Gardner  &  Densler,  16  La.  Ann. 
383.  Me.— Weymouth  v.  Beatham,  93 
Me.  454,  45  Atl.  511;  Banks  v.  Adams, 

23  Me.  259;  Charles  v.  Dana,  14,  Me. 
383.  Md.— Townes  v.  Cheney,  114'  Md 
362,  79  Atl.  590;  Meyer  v.  Frenkil,  113 
Md.  36,  77  Atl.  369;  Walsh  v.  Jenvey, 
85  Md.  240,  36  Atl.  817,  38  Atl.  938; 
Denmead   v.   Coburn,    15    Md.    29,    44; 

VSpeake  v.  Sheppard,  6  Har.  &  J.  81; 
Watkins/  v.  Hodges,  6  Har.  &  J.  38; 
Hannan  v.  Lee,  1  Har.  &  J.  131.  Mass. 
Gillis  v.  Cobe,  177  Mass.  584,  59  N.  E. 
455;   Morse  V.   Potter,   &    Gray    292;  j 


Moulton  v.  Trask,  9  Met.  577;  Baker 
v.  Corey,  19  Pick.  496;  Felton  v.  Dick- 
inson, 10  Mass.  287;  Whiting  v.  Sul- 
livan, 7  Mass.  107.  Mich. — Fuchs  v. 
Standard  Therm.  Co.,  178  Mich.  37,  144 
N.  W.  484;  Pierson  v.  Spaulding,  61 
Mich.  90,  27  N.  W.  865.  See  Thorp  v. 
Bateman,  37  Mich.  68,  26  Am.  Eep. 
497;  Wetmore  v.  McDougall,  32  Mich. 
276;  McGraw  v.  Sturgeon,  29  Mich. 
426;  Crane  v.  Grassman,  27  Mich.  443. 
Minn. — Marcotte  v.  Beaupre,  15  Minn. 
152.  Miss.— Butt  v.  Williams,  15  So. 
130;  New  Orleans  &  J.  E.  Co.  v.  Press- 
ley,  45  Miss.  66;  Morrison  v,  Ives,  4 
Smed.  &  M.  652;  Fowler  v.  Austin,  1 
How,  156,  26  Am.  Dec.  701.  Mo.— Lit- 
tle v.  Mercer,  9  Mo.  218;  Chambers  v. 
King  &  Tunstall,  8  Mo.  517;  Stollings 
v.  Sappington,  8  Mo.  118;  Clarke  v. 
Kane,  37  Mo.  App.  258;  O'Brien,  v. 
Mayer,  23  Mo.  App.  648.  N.  H Car- 
roll v.  Giddings,  58  N.  H.  333;  Mitchell 
r.  Gile,  12  N.  H.  390;  Sanborn  v. 
Emerson,  12  N.  H.  57.  N.  J. — Minshull 
v.  New  Jersey  Term.  E.  Co.,  76  N.  J. 
L.  684,  71  Atl.  663.  N.  Y.— Ladue  v. 
Seymour  &  Wood,  24  Wend.  60;  Clark 
v.  Fairchild,  22  Wend.  576;  Mead  .v. 
Degolyer,  16  Wend.  632;  Eobertson  v. 
Lynch,  18  Johns.  451;  Clark  v.  Smith, 
14  Johns.  326;  Jennings  v.  Camp,  13 
Johns.  94,  7  Am.  Dec.  367;  Eaymond 
v.  Bearnard,  12  Johns.  274,  7  Am.  Dee. 
317.  N.  C— Beams  v.  Wilson,  147  N.  C. 
304,  60  S.  E.  1124;  Jones  v,  Mial,  82 
N.  C.  252;  Winstead  v.  Eeid,  44  N.  C. 
76,  57  Am.  Dec,  571;  Ohio. — Ginther 
v.  Shultz,  40  Ohio  St.  104;  Middleport 
Woolen  Mills  Co.  v.  Titus,  35  Ohio  St. 
253;  Creighton  v.  City  of  Toledo,  18 
Ohio  St.  447;  Witherow,  v.  Witherow, 
16  Ohio  238;  Newman  v.  McGregor,  5 
Ohio  349,  24  Am.  Dec.  293.  Pa.— Sny- 
der v.  Castor,  4  Teates  353.  E.  I. 
Massachusetts  C.  &  E.  Agency  v.  Cru- 
deli,  30  E.  I.  193,  74  Atl.  177.  S.  O. 
Eye  v.  Stubbs,  1  Hill  384;  Byers  v. 
Bostwick,  2  Mills  75.  Vt.— Camp  v. 
Barker,  21  Vt.  469;  Eoyalton  v.  Eoyal- 
ton  &  W.  Tpk.  Co.,  14  Vt.  311.  Va. 
Baltimore,  etc.  E.  Co.  v.  Polly,  14 
Gratt.  447.  W.  Va.— Baltimore  &  Ohio 
E.  Co.  v.  Lafferty,  2  W.  Va.  104.  Wis. 
Simmons  v.  Putnam,  11  Wis.  193;  May- 
nard  v.  Tidball,  2  Wis,  34.  Bng. 
Planche  v-.  Colburn,  8  Bing.  14,  21 
E.  C.  L.  14,  131  Eng.  Eeprint  305;  Hulle 
v.  Heightman,  2  East  145,  102  Eng 
Eeprint  324;  Cutter  V.  Powell,  6  T.  E. 
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But  this  rule  is  not  without  its  exceptions'  real  or  apparent  which 
will  be  noticed  in  subsequent  paragraphs.  And  though  there  is  a 
special  agreement,  if  the  terms  of  the  contract  contain  nothing  more 
and  confer  no  other  rights,  and  impose  no  other  duties  than  the  law 
itself  in  the  absence  of  such  express  agreement  would  imply  from  the 
circumstances  of  the  ease,  it  is  not  necessary  to  declare  upon  the  ex- 
press contract.* 

b.  Special  Contract  at  an  End.  —  If,  however,  the  contract  is  at 
an  end  by  virtue  of  its  own  terms5  or  for  other  cause,6  indebitatus  as- 
sumpsit will  lie.' 

2.  Contract  Performed.  —  a.  Complete  Performance.  —  Where 
there  has  been  a  full  performance  of  the  contract  by  one  of  the  parties 
to  the  contract,  and  nothing  remains  to  be  done  except  to  pay  over  the 
money  then  due,  the  party  who  is  not  in  default  has  an  election  either 
to  treat  the  contract  as  broken  and  at  an  end,'  and  to  bring  his  action 
in  indebitatus  assumpsit  upon  the  contract  implied  by  law,7  or  he  may 


320,  2  Smith  L.  C.  (9th  ed.)  1212,  101 
E'lig.  Eeprint  573;  Gordon,*.  Martin, 
Fi,tz  G.  302,  94  Eng.  Eeprint  766;  2 
E.  C.  L.,  p.  761,  §21;  1  Chitty  PI. 
342. 

An  action  in  form  of  quantum  meruit 
cannot  be  maintained  where  there  is  a 
stipulated  wage  specified  in  the  con- 
tract of  hiring.  Zerbe  v.  Eepublic  of 
Hawaii,    11   Haw.   566. 

.  When  the  entire  contract  is  to  de- 
liver certain  quantities  of  produce,  an 
action  of  general  indebitatus  assumpsit 
cannot  be  sustained  to  recover  '•  the 
value  of  such  produce,  or  damages,  for 
its  non-delivery.  Coursey  v.  Coving- 
ton, 5  Har.  &  J.  (Md.)  45. 

Civil  Law. — In  discussing  a  state- 
ment of  facts  similar  to  that  in  the 
preceding  paragraph,  it  was  held  that 
under  the  civil  law  he  could  bring  an 
action  for  damages  and  probably  an 
action  for  reduction  of  price  {quanti 
minoris),  but  he  was  not  limited  to 
those  actions  but  could  bring  an  ac- 
tion of  condictio  indebiti.  Drainage 
Com.  v.  National  'Contract.  Co.,  136 
Fed.   780. 

The  proper  form  of  action  for  the 
breach  of  contract  to  construct  certain 
cement  foundations,  which  breach  con- 
sisted in  substituting  a  cheaper  grade 
of  cement,  is  an  action  for  damages 
for  breach  of  the  contract  and  not  an 
action  in  repetition  (under  La.  Code) 
based  on  an  implied  contract  to  refund 
money  paid  in  error  because  the  ce- 
ment contracted  for  was  not  used. 
National  Contract.   Co.  V.  Sewerage  & 
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"Water  Bd,,  141  Fed.  325,  72  C.  C.  A. 
473. 

"The   reason   of   the-  rule   is  plain. 

Parties  are  bound  by  their  agreement, 
and  therefore  there  is  no  ground  for 
implying  a  promise  when  there  is  an 
express  contract,  and  it  can  make  no 
difference  whether  the  contract  is  made 
by  the  parties  themselves,  or  by  others 
for  them."  Walker  v.  Brown,' 28  111. 
378,  81  Am.  Dec.  287. 

4.  Mass — Gibbs  v.  Bryant,  1  Pick. 
118.  N.  H. — Sanborn  v.  Emerson,  12 
N.  H.  57.  N.  J. — Princeton  &  Kingston 
Tpk.  Co.  v.  Gulick,  16  N.  J.  L.  161. 

5.  111.— Parmly  v.  Farrar,  67  111. 
App,  624;  Wolf  v.  Schlacks,  67  111.  App. 
117.  Mass. — Moulton  v.  Trask,  9  Met. 
577.  N.  H.— -Carroll  v.  Giddings,  58 
N.   H.   333: 

Where  the  contract  permits  either 
party  to  bring  it  to  an  end  at  any 
time,  he  may  bring  it  to  an  end  and 
recover  upon  a  quantum  meruit  for  the 
services  rendered.  Booth  v.  Batcliffe, 
107  N.  C.  6,  12  Si  E.  112. 

6.  Eye  v.  Stubbs,  1  Hill  (S.  O.) 
384. 

A  contract  determinable  at  pleasure 
may  be  terminated  by  plaintiff  at  any 
time,  and  recovery  for  work  done  and 
materials  furnished  may  be  had  upon 
the  common  counts.  Quin  v.  Bay  State 
Distilling  Co.,  171  Mass.  283,  50  N.  K 
637. 

7.  TJ.  S. — Dermott's  Exrs.  v.  Jones, 
2  Wall.  1,  17  L.  ed.  762;  Chesapeake 
&  Ohio  Canal  Co.  v.  Knapp,  9  Pet.  541, 
566,  9  L.  ed.  222;  Perkins  v.  Hart,  11 
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Wheat.  237,  6*  L.  ed.  463;  Bank  of 
Columbia  v.  Patterson's  Admr.,  7 
Cranch  299,  3  L.  ed.  351;  Farnum  v. 
Kennebec  "Water  Dist.,  170  Fed.  173, 
95  C.  C.  A.  355;  Moline  Malleable  Iron 
Co.  v.  York  Iron   Co.,   83   Fed.   66,   27 

C.  C.  A.  442.  Ala.— Williams  v.  Shows, 
65  So.  839;*  Joseph  &  Bros.  Co.  v.  Hoff- 
man &  McNeill,  173  Ala.  568,  56  So. 
216,  1914  A  Ann.  Oas.  718,  38  L.  R.  A. 
(N.  S.)  924;  Dees  v.  Self  Bros.,  165 
Ala.  225,  51  So.  735;  Birmingham  & 
Atl.  E.  Co.  v.  Maddox  &  Adams,  155 
Ala.  292,  46  So.  780;  Woodrow  v.  Haw- 
ving,  105  Ala.  240,  16  So.  720;  Georgia 
Pine  Lumb.  Co.  v.  Central  Lumb.  &  T. 
Co.,  "6  Ala.  App.  211,  60  So.  512;  Marsh 

,  v.  Fricke,  1  Ala.  App.  649,  56 -So.  110. 

,  Ark. — Jackson  v.  Jones,   22   Ark.   158 ; 

'  Bertrand  v,  Byrd,  5  Ark.  651.  Cal. 
Castagnino  v.  Balletta,  82  Cal.  250,  23 
Pac.  127.  Colo. — McGonigle  v.  Klein, 
6  Colo.  App.  306,  40  Pac.  465.  Conn 
Londregon  v.  Crowley,  12  Conn.  558. 
Del. — Massey  &  Fleetwood  v.  Green- 
abaum  Bros.,  5  Penne.  20,  58  Atl.  804. 

D.  C. — Campbell  v.  District  of  Colum- 
bia, 2  MacArthur  533.  Fla. — Lanier 
&  West  v.  Chappell,  2  Fla.  621,  630. 
Ga.— Moore  v.  Smith,  121  Ga.  479,  49 
S.  E.  601;  Hudson  v.  Hudson,  90  Ga. 
581,  16  S.  E.  349;  Hudson  v.  Hudson, 
87  Ga.  678,  13  S.  E..  583,  27  Am.  St. 
Rep.  270;  Hill  v.  Balkcom,  79  Ga.  444; 
Hancock  v.  Boss,  18  Ga.  364.  Haw. 
T^sta  v.  Kahahawai,  18  Haw.  209; 
Sorenson  &  Lyle  v.  United  States,  3 
Haw.  Dist.  Ct.  291.  111. — Peterson  v. 
Pusey,  237  111.  204,  86  N.  E.  692; 
Union  Elevated  R.  Co.  v.  Nixon,  199 
HI.  235,  65  N.  E.  314;  Rawson  v. 
Clark,  70  HI.  656;  Catholic  Bishop  v. 
Bauer,  62  HI.  188;  Menifee  v.  Higgins, 
57  111.  50;  County  of  Jackson  v.  Hall, 
53  111.  440;  Walker  v.  Brown,  28  111. 
378,  SI  Am.  Dec.  287.  Ind.— Scholz 
v.  Schneck's  Est.,  174  Ind.  186,  91 
N.  E.  730;   Scott  v.  Congdon,  106  Ind. 

,  268,  6  N.  E.  625;  Shilling  'v.  Temple- 
ton,  66  Ind.  585;  Kerstetter  v.  Ray- 
.  mond,  10  Ind.  199;  Light  v.  Schneck, 
46  .Ind.  App.  732,  91  N.  E.  982.  Kan. 
Emslie  v.  City  of  Leavenworth,  20  Kan. 
562;  Schwartzel  v.  Karnes,  2  Kan.  App. 
782,  44  Pac.  41.  Ky.— Carson  v.  Allen, 
6  Dana  396;  Arnold  v.  Paxton,  6  J.  J. 
Marsh.  503;  Cochran  v.  Tatum,  3  T.  B. 
Mon.  404.  See  Stout  v.  Gallagher,  2 
A.  K.  Marsh.  159;  Halley  v.  M 'Cargo, 
4  Bibb  349.    La.— Walker  v.  Bietry,  24 


La.  Ann.  349.  Me. — Weymouth  v. 
Beatham,  93  Me.  454,  45  Atl.  511; 
Holden  Steam  Mill  v,  Westervelt,  67 
Me.  446;  Pool  v.  Tuttle,  11  Me.  468, 
26  Am.  Dec.  552;  Marshall  v.  Jones,  11 
Me.  54,  25  Am.  Dec.  260.  Md. — Dougher- 
ty Co.  v.  Gring,  89  Md.  535,  43  Atl. 
912;  Southern  Bldg.  &  L.  Assn.  v. 
Price,  88  Md.  155,  41  Atl.  53,  42  L. 
B.  A.  206;  Devecmon  v.  Shaw,  69  Md. 
199,  14  Atl.  464,  9  Am.  St.  Bep.  422; 
Appleman  v.  Michael,  43  Md.  269, 
282;  Denmead  v.  Coburn,  15  Md.  29, 
44;  Jenkins  v.  Long  &  Byrne,  8  Md 
132;  Coursey  v.  Covington,  5  Har.  &  J. 
45.  Mass. — Gillis  v.  Cobe,  177  Mass. 
584,  59  N.  E.  455;  Co  veil  v.  Earle,  127 
Mass.  546;  Bassett  v.  Sanborn,  9  Cush. 
58;  Canada  v.  Canada,  6  Cush.  15; 
Knight  v.  New  England  Worsted  Co., 
2  Cush.  271,  289;  Hunneman  v.  Grafton, 
10  Met.  454;  Moulton  v.  Trask,  9 
Met.  577.  Mich. — Morin  v.  Eobarge, 
132  Mich.  337,  93  N.  W.  886;  Flint  P. 
M.  E.  Co.  v.  Wayne  Cire.  Judge,  108 
Mich.  80,  65  N.  W.  583;  Bush  v.  Brooks, 
70  Mich.  446,  38  N.  W.  562;  Pierson  v. 
Spaulding,  61  Mich.  90,  27  N.  W.  865; 
Fletcher  v.  Bradford,  45  Mich.  349; 
Begole  v.  McKenzie,  26  Mich.  470.  See 
also  Butterfield  v.  Seligman,  17  Mich. 
95.  Minn* — Larson  v.'  Schmaus,  31 
Minn.  410,  18  N.  W.  273.  Miss.— Dan- 
iel v.  Daniel,  4  So.  95;  New  Orleans, 
etc.  E.  Co.  v.  Pressley,  45  Miss.  66; 
Fowler  v.  Austin,  1  How.  156,  26  Am. 
Dec.  701.  Mo. — Moore  v.  Gaus  &  Sons 
Mfg.  Co.,  113  Mo.  98,  20  S.  W.  975; 
Williams  v.  Chicago,  etc.  E.  Co.,  112 
Mo.  463,  20  S.  W.  631,  34  Am.  St. 
Eep.  403;  Mansur  v.  Botts,  80  Mo 
651;  Stout  v.  St.  Louis  Tribune  Co. 
52  Mo.  342;  Carroll  v.  Paul's  Admr., 
16  Mo.  226;  Owen  v.  Hadley  (Mo. 
App.),  171  S.  W.  973;  Daniels  v.  Mc- 
Daniels  (Mo.  .App.),  171  S.  W.  14;. 
Barnett  v.  Sweringen,  77  Mo.  App.  64. 
N.  H.— Hale  v.  Handy,  26  N.  H.  206; 
Mitchell  v.  Gile,  12  N.  H.  390.  N.  J. 
Perdiearis  V.  Trenton  City  Bridge  Co., 
29  N.  J.  L.  367;  Weart  v.  Hoagland'a 
Admr.,  22  N.  J.  L.  517;  Glover  v.  Col- 
lins, 18  N.  J.  L.  232.  N.  Y.— Higgins 
v.  Newtown,  etc.  E.  Co.,  66  N.  Y.  604; 
Hosley  v.  Black,  28  N.  Y.  438;  Clark 
v.  Fairchild,  22  Wend.  576;  Mead  v., 
Degolyer,  16  Wend.  632;  Williams  v. 
Sherman,  7  Wend.  109;  Porter  v.  Tal- 
cott,  1  Cow.  359;  Rubin  v.  Cohen,  129 
App.   Div.   395,   113-  N.  Y.   Supp.   843; 
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Gillies  v.  Manhattan  Beach  Imp.  Co., 
73  Hun  507,  26  N.  Y.  Supp.  381,  56 
N.  Y.  •  St.  206.  Ohio.— Doolittle  & 
Chamberlain  v.  McCullough,  13  Ohio  St. 
360;  Withrow  v.  Withrow",  16  Ohio 
238;  Newman  v.  McGregor,  5  Ohio  349, 
24  Am.  Dec.  293.  Pa. — Powelton  Coal 
Co.  ii.  McShain,  75  Pa.  238;  Brown  v. 
Foster,  51  Pa.  165;  Wallace  v.  Floyd, 
29  Pa.  184,  72  Am.  Dec.  620;  Eckel 
v.  Murphey,  15  Pa.  488,  53  Am.  Dec. 
607;  Harris  v.  Ligget;  1  Watts  &  S. 
301;  Kelly  v.  Foster,  2  Binn  4;  Snyder 
v.  Castor,  4  Yeates  353;  Cooper  v.  Bick- 
ford,  3  Grant  69.  R.  I. — McDermott 
v.  St.  Wilhelminia  B.  Aid  Society,  24 
R.  I.  527,  54  Atl.  58.  Tenn.— Allen  v. 
McNew,  8  Humph.  46;  'Thompson  v. 
French,  10  Yerg.  453.  Tex— Sear- 
brough  v.  Wheeler  (Tex.  Civ.  App.),  172 
S.  W.  196;  'Thompson-Houston  Elec.  Co. 
V.  Berg,  10  Tex.  Civ.  App.  200,  30  S. 
W.  454.  Utah. — Foulger  v.  McGrath, 
34  Utah  86,  95  Pae.  1004.  Vt.— My- 
rick  v.  Sla"son,  19  Vt.  126.  Va.— Balti- 
more &  Ohio  R.  Co.  v.  Polly,  14  Gratt. 
447;  Brown  v.  Ralston,"  9  Leigh  532. 
W.  Va— Jackson  v.  Hough,  38  W.  Va. 
236,  18  S.  E.  575;  Davisson  v.  Ford, 
23  W.  Va.  619;  Moore  v.  Supers,  of 
Wetzel ,.  County,  18  W.  Va.  630.  Wis. 
Bradley  v.  Levy,  5  Wis.  400;  Maynard 
v.  Tidball,  2  Wis.  34.  Wyo, — Metcalf 
Co.  v.  Gilbert,  19  Wyo.  331,  116  Pae. 
1017.  Eng. — Cooke  v.  Munstone,  1  B. 
&  P.  N.  R.  351,  127  Eng.  Reprint  499; 
Clarke  v.  Gray,  6  East  564,  4  Esp.  177, 
2  Smith  622,  102  Eng.  Reprint  1404; 
Gordon  v.  Martin,  Fitz  G.  302,  94  Eng. 
Reprint  766;  Stone  v.  Rogers,  2  Mees. 
&  W.  443;  1  Chitty  PI.  340;  Pomeroy 
Remedies  and  Remedial  Rights,  §543  j 
2  R.  C.  L.  762,   §21. 

See  the  titles  "Assumpsit,"  vol.  3, 
p.  196,  n.  44;  "Vendor  and  Purchaser;" 
"Work  and  Labor." 

Plaintiff  agreed  with  defendant's  in- 
testate that  she  should  take  care  of 
defendant's  invalid  mother  in  consid- 
eration of  which  the  plaintiff  should 
"share  a  child's  interest  in  whatever 
was  accumulated  by  the  three."  Held 
that  plaintiff's  remedy  was  assumpsit 
for  value  of  her  services.  Bunting  v. 
Dobson,  125  Ga.  447,  54  S.  E.  102. 
Compare  Peyton  v.  McLennan,  129  111. 
App.    654. 

The  stipulated  price  cannot  be  re- 
covered in  indebitatus  assumpsit,  even 
though  there  has  been  a  complete  per- 
formance,   if    by    such    recovery    the 
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•terms  of  the  contract  would  be  in- 
fringed. Marshall  v.  Jones,  11  Me.  54, 
25  Am.  Dec.  269. 

In  Thomas  Mfg.  Co.  v.  Watson,  85  v 
Me.  300,  27  Atl.  176,  the  contract  for 
the  delivery  of  goods  provided  for  pay- 
ment in  one  of  three  ways  at  defend- 
ant's election.  The  goods  were  deliv- 
ered but  defendant  failed  to  pay.  It 
was  held  that  plaintiff's  only  action 
was  special  assumpsit  counting  on  the 
written  contract.  Indebitatus  assump- 
sit  cannot  be  maintained. 

Form  of  Action  in  Prize  Contest. 
The  formal  aetion  by  the  acceptor 
against  the  proposer,  of  an  offer  of 
a  reward  or  premium  for  the  perform- 
ance of  a  specified  act,  who  fails  to 
carry  out  his  undertaking,  would  seem  ' 
to  be  assumpsit  or  possibly  debt.  Min- 
ton  v.  F.  G.  Smith  Piano  Co.,  36  App. 
Cas.  (D.  C.)  137,  33  W.  N.  S.  305.     ' 

If  credit  has  been  given,  indebitatus 
assumpsit  will  not  lie  during  the  time 
for  which  credit  was  given,  but  after 
the  expiration  of  such-  time  either 
indebitatus  assumpsit  or  an  action  based 
upon  the  contract  will  lie.  Md. — Ap- 
pieman  v.  Michael,  43  Md.  269,  279. 
Mass. — Hunneman  v.  Grafton,  10  Met. 
454.  N.  Y. — Ladue  v.  Seymour  &  Wood, 
24  Wend.  60.  Eng. — Mussen  p.  Price, 
4  East  147,  102  Eng.  Reprint  786; 
Dutton  v.  Solomonson,  3  Bos.  &  P.  582. 

But  if  the  debt  is  payable  by.  a  note 
payable  on  demand  with  interest  after 
a  limited  period,  an  aetion  for  goods 
sold  and  delivered  on  an  implied  as- 
sumpsit will  lie.  Loring  V.  Gurney,  5 
Pick.   (Mass.)   15. 

Account  Annexed. — Under  the  condi- 
tion in  the  text  recovery  may  be  had 
under  a  count  in  the  nature  of  a  com- 
mon count  or  a  count  on,  an  account 
annexed.  Simmons  v.  Lawrence  Duck. 
Co.,  133  Mass.  298;  Mutual  Fire  Ins. 
Co.  v.  Hunt,  30  N.  H.  219. 

"A  count  on  account  annexed  may 
be  used,  when  one  or  more  items  are 
claimed,  either  of  which  would  be  cor- 
rectly described  by  any  one  of  the 
common  counts."  G'en.  Sts.,  ch.  129, 
§2,  cl.  7;  Cardell  v.  Bridge,  9  Allen 
(Mass.)  355;  Morse  v.  Potter,  4  Gray 
(Mass.)   292.    ' 

"Dues"  of  an  association  may  be 
recovered  in  an  action  of  indebitatus 
assumpsit  upon  an  account  annexed. 
Elm  City  Club  v.  Howes,  92  Me.  211, 
42  Atl.  392. 
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treat  the  contract  as  still  in  existence  and  sue  for  damages  for  breach 
of  the  contract.8 

If  the  terms  of  the  contract  be  such  as  to  preclude  a  recovery  except 
upon  the  contract  itself,9  or  if  it  is  necessary,  to  authorize  a  recovery, 
to  prove  something  besides  the  existence  of  the  mere  indebtedness,  a 
recovery  cannot  be  had  under  the  common  counts.10 

The  plaintiff  can  enforce  but  one  of  the  alternatives  open  to  him,11 
but  he  is  not  bound  to  elect  before  drawing  up  his  pleadings  which 
course  he  intends  to  pursue.  He  may  join  both  forms  of  action  in  one 
complaint  or  declaration,12  and  then  he  may  properly  be  required  to 
elect  upon  which  he  will  proceed.13  But  where  he  fails  to  establish 
the  contract  alleged,  he  may  recover  on  the  common  counts.14 


8.  XT.  S. — Dermott's  Exrs.  v.  Jones, 
2  Wall.  1,  17  L.  ed.  762.  Ala.— Elrod 
Lumb.  Co.  v.  Moore,  65  So.  175;  Maas 
v.  Montgomery  Iron-Wks.,  88  Ala.  323, 
6  So.  701.    Cal. — Castagnino  v.  Balletta, 

82  Cal.  250,  23  Pac.  127.     Ga Hill  v. 

Balkeom,  79  Ga.  444,  5  S.  E.  200.  111. 
Gibson  v.  O'Gara  Coal  Co.,  151  111.  App. 
424.  Ind. — Kerstetter  v.  Raymond,  10 
Ind.  199;  Peden  v.  Scott,  35  Ind.  App. 
370,  73  N.  E.  1099.  Kan. — Emslie  v. 
City  of  Leavenworth,  20  Kan.  562. 
Me. — Holden  Steam  Mill  Co.  v.  Wester- 
velt,  67  Me.  446.  Md. — Appleman  v. 
Michael,  43  Md.  269,  282.  Mich.— Be- 
gole  v.  McKenzie,  26  Mich.  470.  Miss. 
Daniel  v.  .Daniel,  4  So.  95.  N.  Y.— Hos- 
ley  v.  Black,  28  N.  Y.  438.  R.  I.— Me- 
Dermott  v.  St.  Wilhelminia  B.  Aid  So- 
ciety, 24  E.  I.  527,  54  Atl.  58.  Va. 
Brown  v.  Ralston,  9  Leigh  532.  W.  Va. 
Jaekson  v.  Hough,  38  W.  Va.  236,  18 
S.  E.  575;  Moore  v.  Supers,  of  Wetzel 
County,  18  W.  Va.  630;  Baltimore  & 
Ohio  E.  Co.  v.  Lafferty,  2  W.  Va. 
104. 

See  1  Chitty  PI.  378-382. 

9.  Fowler  v.  Austin,  1  How.  (Miss.) 
156,  26  Am.  Dec.  701. 

10.  Smith  v.  Young,  179  HI.  App. 
364. 

11.  Harden  v.  Lang,  110  Ga.  392, 
36  S.  E.  100;  Gabrielson  v.  Hague  Box 
&  Lumb.  Co.,  55  Wash.  342,  104  Pac. 
635,  133  Am.  St.  Sep.  1032,  26  L.  E.  A. 
(N.  S.)  993.  See  the  title  "Choice  and 
Election  of  Remedies,"  5  Standard 
Pboc.  98,  n.  36. 

12.  Ala. — Boylston  v.  Sherran,  31 
Ala.  538,  contract  'for  payment  of 
money.     Cal. — Eemy   v.    Olds,    88    Cal. 

.537,  26  Pac.  355,  21  L.  E.  A.  685.  la. 
Bowe  v.  Frink,  137  Iowa  1,  114  N".  W. 
543.    Md.— Fairfax  Forrest  Min.  &  M. 


Co.  v.  Chambers,  75  Md.  604,  23  Atl. 
1024;  Appleman  v.  Michael,  43  Md. 
269.  N.  Y.— Mead  v.  Degolyer,  16 
Wend.  632;  Euben  v.  €ohen,  129  App. 
Div.  395,  113  N.  Y.  Supp.  843.  N.  O. 
Burton  v.  Bosemary  Mfg.  Co.,  132  N.  C. 
17,  43  S.  E.  480.  Tex.— Fant  v.  An- 
drews (Tex.  Civ.  App.),  46  S.  W.  909. 
Utah.— Foulger  v.  McGrath,  34  Utah  86, 
95  Pac.  1004.  Va. — Smith  v.  Packard, 
94  Va.  730,  27  S.  E.  586.  Wyo.— Met- 
calf  Co.  v.  Gilbert,  19  Wyo.  331,  116 
Pac.  1017. 
See  the  title  "Joinder  of  Actions." 
In  an  action  on  a  special  contract 
for  certain  work,  where  the  work  has 
been  completed  and  accepted,  prudence 
usually  requires  that  the  practitioner  ' 
should  not  content  himself  with  only 
a .  special  count,  founded  on  the  con- 
tract' as  made,  but  that  he  should  also 
insert  a  general  count  for  the  price  of 
the  work  done.  Then,  if  the.  plaintiff 
fail  to  prove  the  contract  as  he  al- 
leged it,  or  to  show  that  the  work 
was  done  as  the  contract  required,  he 
may  notwithstanding  recover  upon  the 
general  count  the  value  of  the  work 
done  and  accepted.  Smith  v.  Packard, 
94  Va.  730,  27  S.  E.  586.  See  also 
Fowler  v.  Deakman;  84  111,  130. 

Debt  and  assumpsit  may  be  joined 
in  one  declaration.  Norris  v.  School 
District,  12  Me.  293,  28  Am.  Dee.  182. 

13.  Kiel  v.  Kline,  15  Ky.  L.  Eep. 
158;  Ehrlick  v.  Aetna  L.  Ins.  Co.,  88 
Mo.  249 ;  MoCormick  v.  United  States 
F.  &  G.  Co.,  114  Mo.  App.  460,  89 
S.  W.  905.  See  the  title  "Several 
Counts." 

14.  HI. — See  Fowler  v.  Deakman,  84 
111.  130.  N.  Y.— Eubin  v.  Cohen,  129 
App.   Div.   395,   113   N.   Y.   Supp.   843. 
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b.  Full  Performance  Excused.  — (I.)  Generally.^  if  the  defendant 
lias  been  guilty  of  some  act  which  operates,  as  an  excuse  for  the  non- 
performance of  the  remainder  of  the  contract,  such  as  a  breach  of  the 
contract  or  of  an  intermediate  covenant,16  or  where  he  repudiates  or 
renounces  the  contract,17  ort  wrongfully  prevents  the  plaintiff  from 


Va.— Smith  v.  Packard,  94  Va.  730,  27 
S.  E.  586. 

1-5.     See  also  infra,  I,  B,  3  and  4. 

16.  Ahu. — Hertz  v.  Montgomery 
Journal  Pub.  Co./ 9  Ala.  App.  178,  62 
So.  564.  Cal. — Carlson  v.  Sheehan,  157 
Cal.  692,  109  Pac.  29.  Ga.— Harden  v. 
Lang,  110  Ga.  392,  36  S.  E.  100.  Mich, 
Hemminger  v.  Western  Assur.  Co.,  95 
Mich.  355,  54  N.  W.  949.  Minn.— Brown 
v:  St.  Paul,  M.  &M.  B.  Co.,  36  Minn. 
236,  31  N.  W.  941.  Miss.— Yazoo  &  M. 
V..  B.  Co.  v.  Baldwin's  Exrs.,  78  Miss. 
57,  29  So.  763.  Mont.— Cook  &  Wold- 
son  v.  Gallatin  B.  Co.,  28  Mont.  509, 
73  Pac.  131.  N.  J.— Luce  v.  New  Or- 
ange Indust.  Assn.,  68  N.  J.  L.  31,  52 
Atl.  306,  converse. 

Where  the  architect  fraudulently 
(although  without  cpllusion  with  the 
owner)  refuses  to  certify  to  the 
progress  of  the  work  and  the  contractor 
is  thereby  prevented  from  completing 
the  building,  upon  which  the  owner 
then  enters  and  completes  the  building, 
the  contractor  may  recover  for  the 
value  of  the  work  done  on  a  quantum 
meruit  count.  Batchelor  v.  Kirkbride, 
26  Fed.  899. 

But  in  Hart  v.  Carsley  Mfg.  Co.,  221 
111.  444,  77  N.  E.  897,  112  Am.  St. 
Bep.  189,  5  Ann.  Cas.  720,  in  which 
it  was  alleged  the  architect  fraud- 
ulently combined  with  the  owner  to 
defeat  the  claims  of  the  plaintiff  by ' 
refusing  a  final  certificate,  it  was  held 
that  there  could  be  no  recovery  on 
the  common  counts  but  only  on  the 
contract.  Expanded  Metal  Fireproof- 
ing  Co.  v.  Boyce,  233  111.  284,  84  N.  E. 
275. 

Change  in  Conditions  of  Prize  Con- 
test.— Where  a  newspaper  instituted  a 
voting  contest  agreeing  to  give  15,000 
votes  for  each  subscription  obtained  by 
contestant,  and  a  contestant  accepted 
the  offer  and  sent  in  subscriptions  and 
received  the  stated  number  of  votes, 
and  sometime  before  the  close  of  the 
contest,  the  newspaper  increased  the 
number  of  votes  for  each  subscription 
to  23,000,  the  contestant  had  four 
remedies  for  the  breach,  (1)  rescission 
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and  an  action  on  quantum  meruit  for 
services  rendered;  (2)  an  action  for 
breach  of  the  special  contract;  (3) 
saving  her  rights  under  the  original 
contract  by  protest,  and  proceeding 
and  relying  wholly  on  the  old  con- 
tract; and  (4)  accepting  the  new  con- 
tract and  waiving  the  old.  Hertz  v. 
Montgomery  Journal  Pub.  ■  Co.,  9  Ala.- 
App.   178,   62  So.   564. 

Where  Plaintiff  Profits  by  Defend- 
ant's Breach. — A  portion  of  the  goods 
sold  having  been  delivered,  and  the  . 
pro  rata  paid,  if  the  remaining  goods 
are  worth  more  than  the  balance  re- 
maining to  be  paid,  since  .plaintiff  has 
gained  by  defendant's  refusal^  to  re- 
ceive the  remaining  portion,  he  can  only 
sue  upon  the  special  contract  for  dam- 
ages and  not  on  the  common  counts. 
Wilson  v.  Wagar,  26  Mieh.  452. 

17.  Cal.— Walker  v.  Price,  163  Cal. 
617,  126  Pac.  482.  Ga.— Ford  &  Co.  v. 
Lawson,  133  Ga.  237,  65  S.  E.  444 
(holding  he  may  elect  to  treat  the  re- 
nunciation of  the  other  party  and  sue 
for  damages  for  the  breach,  or  he  may 
treat  the  contract  as  binding  and  wait 
till  the  time  arrives  for  its  .perform- 
ance) ;  Timmerman  v.  Stanley,  123  &a. 
850,  51  S.  E.  760/1  L.  E.  A.  (N.  S.) 
379;  Smith  v.  Georgia  L.,  Sav.  &  Bkg. 
Co.,  113  Ga.  975,  39  S.  E.  410.  Kan. 
Bichardson  Mach.  Co.  .v.  Swartzel,  70 
Kan.  773,  79  Pac.  660.  La.— Brown  v. 
Snow,  14  La.  Ann.  848.  Md.— Eodemer 
v.  Hazlehurst,  9  Gill  288.  N.  Y.-Clark 
v.  Mayor,  etc.,  4  N".  Y.  338,  53  Am. 
Dec.  379;  Hunter  v.  Vicario,  146  App. 
Liv.  93,  130  N.  Y.  Supp.  625.  W.  Va. 
Bare  v.  Victoria  Coal  &  Coke  Co.,  80 
S.  E.  941.  Can. — Festing  v.  Hunt,  6 
Manitoba  381. 

The  plaintiff  may  treat  the  repudia- 
tion as  a  wrongful  putting  to  end  of 
and  at  once  sue  as  on  a  breach  of  it. 
Weld  &  Co.  v.  Victory  Mfg.  Co.,  205 
Fed.  770. 

Contract  Executed  Against  Wish  of 
Defendant. — A  contract  for  lighting 
the  streets  of  a  city  by  gas  was  broken, 
before  the  expiration  thereof  by  the 
installment    of    electricity.      Notwith- 
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fully  performing  the  contract  according  to  its  terms,18  the  case  stands 
as  though  there  had  been  a  full  performance  and  the  same  forms  of 
action  are  proper  as,  in  the  case  of  a  full  performance,  that  is,  an  ac- 
tion on  the  special  contract  or  one  in  assumpsit. 


standing  the  city's  refusal  of  the  gas, 
the  gas  company  continued  to  light 
its  gas  lamps.  Held,  that  "the  value 
of  the  gas  could  not  be  recovered  on 
a  quantum  meruit,  but  the  remedy  of 
the  gas  company  was  for  a  breach  of 
the  contract.  City  of  Newport  v.  New- 
port Light  Co.,  17  Ky.  L.  Eep.  31,  30 
S.  W.  606. 

18.  U.  S. — United  States  v.  Behan, 
110  U.  S.  338,  4  Sup.  Ct.  81,  28  L.  ed. 
168;  PeAins  v.  Hart,  11  "Wheat.  237, 
6  L.  ed.  463;  M'Elwee  v.  Bridgeport 
Land  &  Imp.  Co.,  54  Fed.  627, '4  C.  C. 
A.  525.  Ala. — Worthington  v.  McGarry, 
149  Ala.  251,  42  So.  988;  Georgia  Pine 
Lumb.  Co.  v.  Central  Lumb.  &  T.  Co., 
6  Ala.  App.  211,  60  So.  512.  Ark. 
See  Weil  v.  Fineran,  78  Ark.  87,  93 
S.  W.  568.  Cal.— "Walker  v.  Price,  163 
Cal.  617,  126  Pac.  482;  Carlson  v. 
Sheehan,  157  Cal.  692,  109  Pac.  29; 
Adams  v.  Burbank,  103  Cal.  646,  37 
Pac.  640.  See  Joyce  v.  White,  95  Cal. 
236,  30  Pac.  524;  Cox  v.  McLaughlin, 
54  Cal.  605;  Adams  v.  Pugh,  7  Cal. 
150;  Breen  v.  Boy,  8  Cal.  App.  475, 
97  Pac.  170.  Compare  Beynolds  v.  Jour- 
dan,  6  Cal.  108;  Boyd  v.  Bargagliotti, 
12  Cal.  App.  228,  107  Pac.  150.  Colo. 
MaGonigle  v.  Klein,  6  Colo.  Ajjp.  306, 
40  Pac.  465.  Conn. — Valente  v.  Wein- 
herg,  80  Conn.  134,  67  Atl.  369,  13  L. 
E.  A.  (N.  S.)  448;  Connelly  v.  Devoe, 
37  Conn.  570.  HI.— Southern  Pac.  Co. 
v.  American  "Well  Works,  172  111.  9, 
49  N.,E.  575;  City  of  Chicago  v.  Sex- 
ten,  115  111.  230,  2  N.  E.  263  (but  the 
compensation  is  measured  by  the  terms 
of  the  contract).  See  Clark  v.  Scan- 
Ian,  33  111.  App.  48.  Ind.— Cleveland, 
etc.  B.  Co.  v.  Moore,  170  Ind.  328,  82 
N.  E.  52,  84  N.  E.  540,  quoting  French 
0.  Cunningham,  149  Ind.  632,  49  N.  E. 
797.  la.— Dibal  &  Plank  v.  "W.  &  E.  H. 
Minott,  9  Iowa  403.  Kan. — Atchison 
v.  Raekliffe,  78  Kan.  320,  96  Pac.  477; 
Jenson  v.  Lee,  67  Kan..  539,  73  Pac. 
72.  Ky.— Eankin  v.  Darnell,  11  B. 
Mon.  30,  52  Am.  Dec.  557  (following 
Jewell  v.  Blandford,  7  Dana  472,  hold- 
ing an  action  on  covenant  may  be 
maintained  and  that  the  defendant's 
.disregard  of  the  contract  was  not  suchj 


a  repudiation  as  to  authorize  a  rescis- 
sion by  the  plaintiff  and  an  action  on 
common  counts) ;  Tandy  v.  Hatcher  & 
Co.,  9  Ky.  L.  Eep.  150.  Md.— North 
v.  Mallory,  94  Md.  305,  51  Atl.  89. 
Mich. — Mooney  v.  York  Iron  Co.,  82 
Mich.  263,  46  N.  W.  376  (wrongful  dis- 
charge of  employee) ;  Hosmer  v.  Wil- 
son, 7  Mich.  294,  74  Am.  Dec.  716. 
Mo. — McCullough  v.  Baker,  47  Mo. 
401;  "Walker  v.  Lundstrom,  132  Mo. 
App.  367,  112  S.  "W.  1;  McCormick  v. 
United  States  F.-&  G.  Co.,  114  Mo." 
App.  460,  89  S.  "W.  905.  Mont.— Me- 
Farland  v.  "Welch,  48  Mont.  196,  136 
Pac.  394.  Neb.— Thompson  v.  Gaffey, 
52  Neb.  317,  72  N.  W.  314.  N.  Y. 
Howard  v.  Daly,  61  N.  Y.  362,  19  Am. 
Bep.  285;  Toher  v.  Schaefer,  45  Misc. 
618,  91  N.  Y.  Supp.  3.  Ohio.— Wellston 
Coal  Co.  v.  Franklin  Paper  Co.,  57  Ohio 
St.  182,  48  N.  E.  888;  Doolittle  & 
Chamberlain  V.  McCullough,  12  Ohio  • 
St.  360.  Pa.— Sauer  v.  School  Dist., 
243  Pa.  294,  90  Atl.  150,  recovery  may 
be  had  in  action  on  contract.  S.  C. 
Bye  v.  Stubbs,  1  Hill  384.  S.  D.— Cald- 
well V.  Myers,  2  S.  D.  506,  51  N.  W. 
210.  Tex. — Matson  v.  Stewart  (Tex., 
Civ.  App.),  124  S.  "W.  736.  Vt.— Cham- 
berlin  &  Sawyer  v.  Scott,  33  Vt.  80., 
Wash. — Gabrielson  v.  Hague  Box  & 
Lumb.  Co.,  55  Wash.  342,  104  Pac.  , 
635,  133  Am.  St.  Eep.  1032,  26  L.  E. 
A.  (N.  S.)  993.  Wis.— Newhall  Engi- 
neering Co.  v.  Daly,  116  Wis.  256,  93 
N.  W.  12. 

Compare  Hall  v.  Gunter  &  Gunter, 
157  Ala.  375,  47  So.  155  (holding  that 
where  the  party  sued  prevented  com- 
plete performance  by  the  party  suing 
him  by  discharging  him  or  otherwise, 
although  he  could  not  recover  on  the 
contract,  he  may  maintain  quantum 
meruit) ;  Algeo  v.  Algeo,  10  Serg.  &  E. 
(Pa.)  235  '(holding  he  must  resort  to 
an  action  on  the  special  agreement). 

In  Kearns  v.  Burling,  14  Ind.  App. 
143,  42  N.  E.  646,  the  plaintiff  declared 
in  two  counts,  one  on  the  special  con- 
tract and  the  other  for  work  and  labor 
done  on  a  well  the  completion  of  which 
was  prevented  by  the  defendant.  The 
court  said  planitiff  was  entitled  to  re- 
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_  Some  authorities  •  recognize  a  third  remedy  available  to  the  plain- 
tiff. He  may  stand  in  readiness  to  perform  until  the  term  of  the  con- 
tract has  expired  and  then  sue  upon  the  contract.19 

In  many  cases,  the  courts  without  referring  to  the  plaintiff's  right 
to  proceed  specially  upon  the  contract,  hold  that  if  he  is  excused  from 
further  performance  by  the  happening  of  an  inevitable  casualty,2"  ( or 
by  act  of  law,21  or  if  further  performance  is-  rendered  impossible  with- 
out fault  of  the  plaintiff22  where  one  party  is  guilty  of  some  act  which, 


cover  if  not  upon  the  contract,  at  least 
on  the  quantum  meruit  count. 

"Where  the  stoppage-  is  rightful 
and  in  strict  accord  with  contract  pro- 
visions, there  can  be  no  damages  be- 
cause damages  do  not  arise  from  the 
proper  exercise  of  a  legal  act."  Merri- 
man  v.  McCormick  Harvesting  Mach. 
Co.,  96  Wis.  600,  71  N.  W.  1050. 

'  'Where  a  contract  of  employment  is 
broken  by  the  employer,  the  other  party- 
acquires  or  may  acquire  three  distinct 
rights:  1st.  He  may  bring  an  action  im- 
mediately to  recover  for  any  special  in- 
jury which  he  may  have  sustained  in 
consequence  of  the  breach  of  the  con- 
tract. 2d.  He  may  wait  until  the  termi- 
nation of  the  period  for  which  he  was 
employed,  and  sue  upon  the  contract 
and  recover  his  whole  wages.  3d.  He 
may  treat  the  contract  as  rescinded,  and 
may  immediately  sue  on  a,  quantum 
meruit  for  the  work  and  labor  he 
actually  performed.  Beck  v.  Thompson 
&  Taylor  Spice  -Co.,  108  Ga.  242,  33. 
S.  E.  894;  Britt  v.  Hays,  21  Ga.  157; 
Bogeys  v.  Parham,  8  Ga.  190.  See 
the  titles  "Master  and  Servant;" 
"Work  and  Labor." 

Where  the  plaintiff  has  been  engaged' 
to  perform  services  for  a  definite  period 
of  time,  if  he  be  wrongfully  discharged 
before  that  time  has  elapsed  and  is 
prevented  'from  performing  the  services, 
if  he  sues  immediately  he  must  de- 
clare on  the  contract  but  if  #the  action- 
is  brought  after  the  time  has  expired, 
indebitatus  assumpsit  will  lie.  Davis  V. 
Ayres,  9  Ala.  292.  See  Maas  v.  Mont- 
gomery Iron  Works,  88  Ala.  323,  6 
So.  701;  Beckwith  i>.  Baldwin,  12  Ala. 
720. 

19.  Oal. — McDonnell  v.  Corona  City 
Water  Co.,  149  Cal.  60,  85  Pac.  929,  8 
L.  B.  A.  (N.  S.)  1171.  IU.— Lake 
Shore  M.  S.  E.  Co.  v.  Richards,  152 
111.  59,  38  N.  B.  773,  30  L.  B.  A.  33; 
Alvey  Ferguson  Co.  v.  Tosetti  Brew. 
Co.,  178  111.  App.  536   (but  where  the 
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plaintiff  elected  to  treat  the  notice  of 
the  defendant  to  cease  manufacturing 
the  article  contracted  for  as  inoper- 
ative, he  cannot  recover  the  purchase 
price  on  the  indebitatus  count  but  only 
on  a  count  alleging  damages  for 
breach  of  the  contract  in  •  refusing  to 
receive,  the  goods) ;  Stoneking  v.  Long, 
142  111.  App.  203;  Waggeman  v.  Jans- 
sen,  74  111.  App.  38.  ,  Mont.— McFar- 
land  v.  Welch,  48  Mont.  196,  136  Paci 
394. 

20.  Ind.— Small  v.  Pinch,  31  Ind. 
App.  18,  66  N.  E.  1015.  Mass.— Butter- 
field  V.  Byron,  153  Mass.  517,  27  N.  E. 
667,  25  Am.  St.  Rep.  654,  12  L.  B.  ' 
A.  571.  E.  I. — Parker  v.  Macombeayl7 
E.  I.  674,  24  Atl.  464,  16  L.  B.  A.  858. 
Tex. — Weis  v.  Devlin,  67  Tex.-  507,  3 
S.  W.  726,  60  Am.  Bep.  38;  Hillyard 
v.  Crabtree's  Admr.,  11  Tex.  264,  62 
Am.  Dec.  475.' 

21.  Weis  v.  Devlin,  67  Tex.  507,  3 
S.  W.  726,  60  Am.  Bep.  38;  Hillyard 
v.  Crabtree's  Admr.,  11  Tex.  264,  62 
Am.  Dec.  475;  Binz  v.  National  Supply 
Co.  (Tex.  Civ.  App.),  105  S.  W.  543 
(passage  of  an  ordinance). 

The  appointment  of  a  receiver  of  the 
defendant  corporation  rendered  further 
performance  under,  the  contract  im- 
possible, and  a  recovery  may  be  had 
on  the  common  counts.  Miller  V.  Cos- 
mic Cement  T.  &  S.  Co.,  109  Md.,11, 
71  Atl,  91;  Southern.  Bldg.  &  L.  Assn. 
v.  Price,  88  Md.  155,  41  Atl.  53,  42 
L.  B.  A.  206. 

22.  Mass. — Angus  v.  Scully,  178 
Mass.  357,  57  N.  E.  674,  79  Am.  St. 
Bep.  318,  49  L.  E.  A.  562;  Fitzgerald 
v.-  Allen,  128  Mass.  232;  Cleary  v. 
Sohier,  120  Mass.  210  (destruction  of 
building  by  fire);  Lord  v.  Wheeler,  1 
Gray  2S2  (destruction  of,  house  by 
fire).  Mo. — Haynes,  Spencer  &  Co.  v. 
Second  Baptist  Church,  12  Mo.  App. 
536,  fire  destroyed  structure.  Neb. 
Lyman  v.  City  of  Lincoln,  38  Neb.  794, 
57   N.   W.   531.      W.  Va.— Barrett    «. 
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by  the  terms  of  the  contract,  gives  the  other  a  right  to  rescind  it,23  as 
■where  the  defendant  is  guilty  of  a  breach  or  default,24  or  where  the 
party  suing  was  wrongfully  prevented  from  completing  the  conditions 
of  the  contract  by  the  adversary  party  or  some  one  acting  under  him,25 


Kaleigh  Coal  &  C.  Co.,  51  W.  Va.  416, 
41  S.  E.  220,  90  Am.  St.  Bep.  802; 
Hysell  v.  Sterling  Coal  &  Manf.  Co., 
46  W.  Va.  158,  33  S.  E.  95. 

23.  U.  S. — Farnum  v.  Kennebec 
Water  Dist.,  170  Fed.  173,  95  C.  C.  A. 
355.  Ca! — See  McBrown  v.  Dalton,  70 
Cal.  89,  11  Pac.  583.  Hawaii.— Testa 
v.  Kahahawai,  18  Haw.  209.  HI. — Web- 
ster v.  Enfield,  10  111.  298.  Ky. — Power 
v.  Walker,  18  ~Ky.  L.  Rep.  889,  35  S.  W. 
907,  39  S.  W.  256.  Me.— Poland  v. 
Thomaston  F.  &  O.  Brick  Co.,  100  Me. 
133>  60  Atl.  795;  Dixon  v.  Fridette,  81 
Me.  122,  16  Atl.  412.  Mass.— Moulton 
v.  Trask,  9  Met.  577.  N.  H.— Carroll 
v.  Giddings,  58  N.  H.  333. 

Act  of  Defendant  Rendering  Esti- 
mation of  Compensation  Impossible. 
"If  by  the  fault  or  neglect  of  the 
defendant  it  is  rendered  impossible  to 
estimate  the  compensation  by  the  stip- 
ulations of  the  contract,  the  plaintiff 
may  recover  upon  a  quantum  meruit. 
But  the  mere  fact  that  such  breach 
of  the  contract  or  the  fault  or  neg- 
lect of  the  defendant,  embarrasses  the 
plaintiff  to  some  extent  in  his  proof, 
Will  not  necessarily  give  the  plaintiff 
the  right  to  abandon  the  contract  and 
recover  independent  of  it."  Myers  v. 
Baptist  Society,  38  Vt.  614. 

24.  S.  F.  Bridge  Co.  v.  Dumbarton 
L.  &  I.  Co.,  119  Cal.  272,  51  Pac.  335; 
Clark  v.  Manchester,   51   N.  H.  594. 

25.  U.  S. — HUmaston  v.  American 
Tele.  Co.,  20  Wall.  20,  22  L.  ed.  279; 
Schiottinan  v,  Du  Pont  De  Nemours 
Powder  Co.,  210  Fed.  356.  Ala.— Wil- 
kinson v.  Black,  80  Ala.  329.  Ark. — Gar- 
denhire  'v.  Smithy  39  Ark.  280.  Idaho. 
Bpaulding  *.  Coeur  D'Alehe  E.  &  N, 
Co.,  5  Idaho  528,  51  Pac.  408.  HI. 
Eubins  v.  Hill,  213  111.  523,  536,  -72 
N.  E.  1127;  Catholic  Bishop  v.  Bauer, 
62  111.   188;    Southern   Pacific    Co.    v. 

r  American  Wells  Wks.,  67  111.  App.  512; 
Wolf  v.  Schlack's,  67  ±11.  App.  117. 
IncL — Kerstetter  v.  Raymond,  10  Ind. 
199;  Alcorn  v.  Harmonson,  2  Blackf 
235;  Hoagland  v.  Moore,  2  Blackf.  167; 
Cranmer  v.  Graham,  1  Blackf.  406.  la. 
See  Thompson  v.  Brown,  106  Iowa  367, 
76  N.  W,  819.     Ky.— Morford  v.  Am- 


brose &  Mastin,  3  J.  J.  Marsh.  688. 
Me. — Wright  v.  Haskell,  45  Me.  489; 
Davenport  v.  Hallowell,  10  Me.  317, 
but  no  action  can  be  maintained  on  the 
contract.  Md. — Meyer  v.  Frenkil,  113 
Md.  36,  77  Atl.  369;  Hartlove  v.  Dur- 
ham, 86  Md.  689,  39  Atl.  617;  Fairfax 
Forrest  Min.  &  M.  Co.  v.  Chambers, 
75  Md.  604,  23  Atl.  1024;  McLaughlin 
v.  Eeinhart,  54  Md.  71;  Denmead  v, 
Ooburn,  15  Md.  29,  44;  Bull  v.  Schu- 
berth,  2  Md.  38,  57.  Mass.— Dowling 
v.  McKenney,  124  Mass.  478;  Williams 
v.  Bemis,  108  Mass.  91,  11  Am.  Eep. 
318;    Johnson   v.    Trinity    Church    Soc, 

II  Allen  123;  Bassett  v.  Sanborn,  9 
Cush.  58;  Moulton  v.  Trask,  9  Met. 
577;  Sherburne  v.  Fuller,  5  Ma'ss.  133. 
Mich. — Eakright  v.  Torrent,  105  Mich. 
294,  63  N.  W.  293;  Mitchell  v.  Scott, 
41  Mich.  108,  1  N.  W.  968.  See  Beech- 
er  v.  Pettee,  40  Mich.  181  (holding 
where  one  sues  for  not  being  suffered  to 
complete  a  special  contract,  he  must 
declare  specially  and  cannot  rely  on 
the  common'  counts) ;  McQueen  v.  Gam- 
ble, 33  Mich.  344.  Minn. — Siebert  v. 
Leonard,  17  Minn.  433.  Mo. — Sugg  v. 
Blow,  17  Mo.  359;  Cann  v.  Eeetor,  etc., 

III  Mo.  App.  164,  85  S.  W.  994;  Brent 
v.  Shelley,  5  Mo.  App.  580.  Mont. 
McFarland  v.  Welch,  48  Mont.  196,  136 
Pac.  394.  N.  H. — Clark  v.  Manchester, 
51  N.  H.  594.  N.  J.— Updike  v.  Ten 
Broeck,  32  N.  J.  L.  105.  N.  M.— See 
also  Bushnell  v.  Coggshall,  10  N.  M. 
601,  62  Pac.  1101;  Baca  v.  Barrier,  2 
1ST.  M.  131.  N.  Y. — Ladue  v.  Seymour 
&  Wood,  24  Wend.  60;  Peltier  v.  Sew- 
all,  12  Wend.  388;  Colburn  v.  Wood- 
worth,  31  Barb.  381.  N.  C— Jones  v. 
Call,  93  N.  C.  170;  Jones  v.  Mial,  82 
N.  C.  252;  Dover  v.  Plemmons,  32 
N.  C.  23.    Ohio. — Newman  v.  McGregor, 

5  Ohio  349,  24  Am.  Dec.  293.  Okla. 
Limerick  v.  Lee,  17  Okla.  165,  87  Pac. 
859.  Pa.— Philadelphia  v.  Tripple,  230 
Pa.  480,  79  Atl.  703;  Hall  v.  Eupley, 
10  Pa.  231;  Preston  v.  Finney,  2  Watts 

6  S.  53;  Wilhelm  v.  Caul,  2  Watts  & 
S.  26.  S.  C. — Eaken  v.  Harrison,  4 
McCord  L.  249.  Tex. — Lee  v.  Bout- 
well,  44  Tex.  151  (death  of  adverse 
party);  Devoe  v.  Stewart,  32  Tex.  712; 
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either  by  abandoning  or  repudiating  the  contract,26  or  by  discharging 
the  complaining  party  whether  rightfully27  or  wrongfully,28  or  by  ill- 
treating  him  so  he  is  compelled  to  abandon  his  service,29  or  by  failing 


Bay  v.  Young,  13  Tex.  550  (death  of 
adverse  party);  Neblett  v.  McGraw,  41 
Tex.  Civ.  App'.  239,  91  S.  W.  309.  Vt. 
Sherman  v.  Champlain  Transp.  Co.,  31 
Vt.  162;  Green  v.  Hulett,  22  Vt.  188; 
Derby  v.  Johnson,  21  Vt.  17;  Blood  v. 
Enos,  12  Vt.  625,  36  Am.  Dec.  363. 
"W.  Va.— Barrett  v.  Raleigh  Coal  &  0. 
Co.,  51  W.  Va.  416,  41  S.  E.  220,  90 
Am.  St.  Bep.  802.  Wis. — Merriman  v. 
McCormick  Harvesting  Maeh.  Co.,  96 
Wis.  600,  71  N.  W.  1050;  Davis  v.  Hub- 
bard, 41   Wis.   408. 

See  the  title  "Assumpsit,"  3  Stand- 
ard  Pkoo.   201,   n.   64. 

"It  is  to  be  observed  that  when  it 
is  said  in  some  of  the  books  that  where 
one  party  puts  an  end  to  the  contract, 
the  other  cannot  sue  upon  it  but  must 
sue  for  the,  work  actually  done  under 
it,  as  upon  a  quantum  meruit,  this 
only  means  that  he  cannot  sue  the 
party  in  fault  upon  the  stipulations 
contained  in  the  contract,  for  he  him- 
self has  been  prevented  from  perform- 
ing his  own  part  of  the  contract  upon 
which  the  stipulations  depend.  But 
surely,  the  wilful  and  wrongful  putting 
an  end  to  the  contract,  and  preventing 
the  other  party  from  carrying  it  out, 
is  itself  a  breach  of  the  contract  for 
which  an  action  will  lie  for  all  damage 
which  the  injured  party  has  suffered." 
United  States  v.  Behan,  110  U.  S.  338, 
4  Sup.  Ct.  81,  28  L.  ed.  168. 

Although  ordinarily  quantum  meruit 
will  not  lie  in  a  case  in  which  a  con- 
dition precedent  has  not  been  per- 
formed, it  will  lie  in  a  case  where  the 
contract,  providing  that  in  case  of  de- 
lay the  work  may  be  completed  by  the 
architect  superintending  the  work,  was 
'completed  by  the  architect  in  accord- 
ance with  its  terms.  Escott  &  Son  v. 
White,   10   Bush    (Ky.)    169. 

"If  the  plaintiff  failed  to  perform 
his  contract  by  the  time  agreed  upon, 
if  any  time  of  performance  was  spe- 
cified therein,  or,  such  time  not  being 
specified,  if  he  failed  to  perform  it 
within  a' reasonable  time,  it  was  com- 
petent for  the  defendant  to'  treat  the 
contract  as  rescinded,  and  to  refuse  to 
allow  the  plaintiff  to  complete,  it,  with- 
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out  making  himself  liable  on  a  quan- 
tum meruit  for  the  work  already  done. 
But  if,  within  the  time  for  perform- 
ance (whether  that  was  a  specific  or 
a  reasonable  time),  the  defendant  re- 
fused .  to  allow '  the  plaintiff  to  fulfill 
the  contract  on  his  part,  the  latter 
may  recover  on  a  quantum  meruit." 
Davis  v.  Hubbard,  41  Wis.  408. 

If  the  wife  of  the  defendant  pre- 
vent performance  of  the  contract  as- 
sumpsit is  the  proper  remedy.  Lemp 
*.  Streiblein,  12  Mo.  456. 

The    correct   theory   upon   which   to 
try  a  case  where  the  defendant  stopped  • 
the  work  is  quantum  meruit.     Harrison 
v.    Franklin,    126    Mo.    App.    366,     103 
S.  W.  585.      . 

26.  HI.— Lake  Shore  &  M.  S.  B.  Co. 
v.  Richards,  152  111.  59,  38  N.  B.  773, 
30  L.  R.  A.  33;  Rice  v.  Partello,  88 
111.  App.  52.  Md.— Denmead  v.  Coburn, 
15  Md.  29,  44;  Bull  v.  Schuberth,  2 
Md.  38.  Mich. — McQueen  v,  Gamble, 
33  Mich.  344.  Miss. — Morrison  v.  Ives, 
4  Smed.  &  M.  652.  N.  J.— Stephen  v. 
Camden  &  P.  Soap  Co.,  75  N.  J.  L. 
648,   68   Atl.   69. 

27.  Massey  v.  Taylor,  5  Coldw. 
(Tenn.)  448;  Congregation,  etc.  v. 
Peres,  2  Coldw.  (Tenn.)  620;  Jones  v. 
Jones,  2  Swan  (Tenn.)  605.  Compare 
Merriman  v.  McCormick  Harvesting 
Mach.  Co.,  96  Wis.  600,  71  N.  W/  1050. 

28.  Ala. — Holloway  v.  Talbot,  70  Ala. 
389.  Cal.— Brown  v.  Crown  Gold  Mill- 
ing Co.,  150  Cal.  376,  89  Pac.  86.  HI. 
O'Brien  v.  Sexton,  140  111.  517,  30  N. 
E.  461;  Angle  v.  Hanna,  22  111.  429, 
74    Am.   Dec.    161;    Trawick   v.   Peoria 

6  Ft.  C.  St.  R.  Co.,  68  111.  App.  156. 
Va.— Lee's  Admr.  v.  Hill,  87  Va.  497, 
12  S.  E.  1052,  24  Am.  St.  Bep.  666. 
Ehg. — Williams  v.  Byrne,  7  Ad.  &  El. 
177,  2  Nev.  &  P.  139,  1  Jur.  578,  112 
Eng.   Reprint   438;    Jacquot  v.  Bourra, 

7  Dowl.  P.  C.  348,  3  Jur.  776. 
Compare  Algeo  v.  Algeo,  10  Serg.  & 

R.  (Pa.)  235. 

29.  111.— Angle  v.  Hanna,  22  111. 
429,  74  Am.  Dec.  161.  Mont.— Keyser 
v.  Rehberg,  16  Mont.  331,  41  Pac.  74. 
Vt.— Davis  v.  Streeter,  75  Vt.  214,  54 
Atl,  185, 
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to  furnish  necessary  materials  with  which  to  carry  on  the  contract,30 
he  may  treat  the  contract  as  rescinded  and  recover  on  quantum  meruit 
for  the  services  rendered  or  the  materials  furnished. 

But  for  a  partial  dereliction  or  such  a  breach  of  the  contract  that  no 
right  of  rescission  exists,  the  plaintiff  is  not  at  liberty  to  abandon  the 
contract  and  sue  on  a  quantum  meruit  but  must  declare  on  the  con- 
tract itself.31  And  if  the  contract  has  anticipated  some  act  of  the 
defendant  hindering  or  delaying  the  work  under  it  and  has  made  pro- 
vision for  the  rights  of  the  parties  in  such  case,  a  recovery  upon  a 
quantum  meruit  is  unauthorized.32 

(II.)  Benefit  to  Defendant.  —  There  can  be  no  action  of  assumpsit, 
however,  in  case  of  a  wrongful  prevention  of  complete  performance 
unless  the  partial  performance  has  been  such  as  to  raise  an  implied 
promise  to  pay,  that  is,  unless  defendant  has  in  part  received  the  per- 
formance contemplated  by  the  contract.33    In  the  absence  of  such  cir- 


30.  Hi. — Butts  v.  Huntley,  2  HI. 
410;  Demme  &  Dieskes  Furniture  Co.  v. 
McCabe,  49  111.  App.  453.  Mo.— Demp- 
sey  v.  Lawson,  76  Mo.  App.  522.  Tex. 
Devoe  v.  Stewart,  32  Tex.  712. 

31.  Selby  v.  Hutchinson,  9  111.  319, 
333. 

32.  Neblett  v.  McGraw,  41  Tex.  Civ. 
App.  239,  91  S.  W.  309. 

33.  See  Allen  v.  Jarvis,  20  Conn. 
38;  Hosmer  V.  Wilson,  7  Mieh.  294,  74 
Am.  Dec.  716,  holding  that  the  defend- 
ant having  received  none  of  the  mate- 
rials or  appropriated  the  labor  of  the 
defendant,  he  having  notified  the  plain- 
tiff he  would  not  receive  the  chattel 
when  made,  no  contract  would  be  im- 
plied and  plaintiff's  action  should  be 
based  on   the   special   contract. 

In  Atkinson  v.  Bell,  8  Barn.  &  C. 
277,  15  B.  C.  L.  142,  108  Eng.  Eeprint 
1046;  s.  c,  2  M.  &  E.  292,  the  court 
per  Bayley  said:  "If  you  employ  a 
man  to  build  a  house  on  your  land, 
or  to  make  a  chattel  with  your  mate- 
.  rials,  the  party  who  does  the  work  has 
no  power  to  appropriate  the  produce 
of  his  labor  and  your  materials  to  any 
other  person.  Having  bestowed  his 
labor,  at  your  request,  on  your  mate- 
rials, he  may  maintain  an  action  against 
you  for  work  and  labor.  But  if  you 
employ  another  to  work  up  his  own 
materials  in  making  a  chattel,  then  he 
may  appropriate  the  produce  of  that 
labor  and  material  to  any  other  person. 
No  right  to  maintain  any  action  vests 
in  him,  during  the  progress  of  the 
work;  but  when  the  chattel  has  assumed 
the  character  bargained   for,   and   the 


employer  accepted  it,  the  party  em- 
ployed may  maintain  an  action  for 
goods  sold  and  delivered,  or  (if  the 
employer  refuses  it),  a  special  action 
on  the  case  for  such  refusal;  but  he 
cannot  maintain  an  action  for  work 
and  labor;  because  the  labor  was  be- 
stowed on  his  own  materials  and  for 
himself,  and  not  for  the  person  who 
employed  him." 

Where  Plaintiff  Would  Have  Lost  by 
Performance. — Where  plaintiff  agrees 
with  defendant  to  mine  clay  from  de- 
fendant's beds  and  deliver  the  same 
to  defendant  at  a  certain  rate,  accord- 
ing to  quantity  and  quality,  and  has 
stripped  off  the  surface  earth,  but  be- 
fore he  has  raised  any  clay  is  stopped 
in  his  work  by  defendant,  the  action 
must  be  founded  on  the  contract  and 
not  on  the  common  counts,  it  being 
uncertain  whether  plaintiff  would  gain 
or  lose  by  performance.  Ryan  v.  Eem- 
ney,   57   N.   J.   L.   474,   31   Atl.    766. 

"The  real  test  in  all  cases  of  a 
plaintiffs  right  to  recover  as  upon  a 
quantum  meruit  for  part  performance, 
wrongfully  terminated  by  the  defend- 
ant, depends  upon  the  consideration 
whether  the  defendant  is  thereby  en- 
riched at  the  loss  and  expense  of  the 
plaintiff;  if  so,  then  the  law  adds  a 
legal  to  the  moral  obligation  and  en- 
forces it.  .  .  .  And  while  the  action 
is  not  on  the  contract  itself,  yet  it 
is  so  far  kept  in  view  as  to  preclude 
a  recovery  by  the  plaintiff  where  he 
would  necessarily  have  lost  more  by 
performing  the  contract,  for  the  con- 
sideration agreed  up/jn,  than  he  did  by 
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cumstances  the  plaintiff's  remedy  is  an  action  for  damages  sustained 
by  the  wrongful  act  of  the  defendant  in  preventing  performance.3,1  It 
is  not  essential,  however,  that  the  part  performance  should  have  been 
pecuniarily  beneficial  to  defendant.35 

c.  Substantial  Performance.  —  One  who  has  substantially  per- 
formed his  part  of  the  contract  is  not  driven  to  seek  his  relief  upon 
quantum  meruit  merely  because  of  slight  deviations  from  the  contract ; 
he  may  sue  on  the  contract,36  though  there  is  authority  to  the  con- 
trary.37 

d.  Partial  Performance,  —  Although  it  has  often  been  said,  par- 
ticularly in  the  older  cases,  that  where  performance  is  only  partial  be- 
cause of  the  fault  of  the  plaintiff  there  can  be  no  recovery  at  all,  in 
many  jurisdictions  the  rule  is  that  where  there  has  been  but  a  partial 
performance  of  a  contract  whether  or  not  it  be  entire,  if  the  benefits 
have  been  accepted  by  the  defendant,  a  recovery  may  be  had38  on  the 


being  prevented  from  doing  so." 
Weilston  Coal  Co.  v.  Franklin  Paper 
Co.,  57  Ohio  St.  182,  48  N.  E.  888, 
distinguishing  Doolittle  v.  McCullough, 
12  Ohio  St.  360. 

34.  Curtis  v.  Smith,  48  Vt.   116. 

35.  San  Francisco  Bridge  Co.  v. 
Dumbarton  Land,  etc.  Co.,  119  Cal.  272, 
51  Pac.  335;  Mooney  v.  New  York  Iron 
Co.,  82  Mich..  263,  46  N.  W.  376. 

■  36.  U.  S.— City  of  St.  Charles  v, 
Stookey,  154  Fed.  772,  85  C.  C.  A.  494. 
Ind. — Deep  Vein  Coal  Co.  v.  Jones,  49 
Ind.  App.  314,  97  N.  E.  341;  Romel 
V.  Alexander,  17  Ind.  App.  257,  46  N. 
E.  595.  N.  J.— Bozarth  v,  Dudley,  44 
N.  J.  L.  304,  43  Am.  Eep.  373. 

Compare  Coles  v.  Holmes,  2  Spears 
(S.  C.)   360. 

A  building  contract  having  been  sub- 
stantially performed,  and  <the  archi- 
tect's certificate  being  fraudulently 
withheld  recovery  may  be  had  on  a 
special  count.  Cope  v.  Beaumont,  181 
Fed.  756,  104  C.  C.  A.  292. 

37.  In  Massachusetts  the  only  reme- 
dy is  on  the  common  countB.  Handy  v. 
Bliss,  204  Mass.  513,  90  N.  E.  864, 
134  Am.  St.  Eep.  673;  Bowen  v.  Kim- 
bell,  203  Mass.  364,  89  N.  E.  542,  133 
Am.  St.  Eep.  302;  Norwood  v.  Lathrop, 
178  Mass.  208,  59  N.  E.  650;  Hayward 
v.  Leonard,  7  Pick.  (Mass.)  181,  19 
Am.  Dee.  268.  See  Burke  v.  Coyne, 
188  Mass.  401,  74  N.  E.  942. 

38.  TJ.  S.— Cope  v.  Beaumont,  181 
Fed.  756,  104  C.  C.  A.  292.  Ala.— Dees 
v.  Self  Bros.,  165  Ala.  225,  51  So.  735; 
Matthews  v.  Farrell,  140  Ala.  298,  37 
So.   325.      Ark. — Jackson  v.  Jones,  22 
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Ark.  158.  Haw. — See  Sorenson  &  Lyle 
v.  United  States,  3  Haw.  Dist.  Ct.  291, 
Ind.— Coe.t?.  Smith,  4  Ind.  79,  58  Am. 
Dec.  618;  Cleveland,  C,  C.  &  St.  L. 
B.  Co.  v.  Scott,  39  Ind.  App.  420,  79 
N.  E.  226.  la.— Wernli  v.  Collins,  87 
Iowa  548,  54  N.  W.  365;  .McClay  v. 
Hedge,  18  Iowa  66.  Kan. — McKnight 
v.  Bertram  Heating '  &  Plumbing  Co., 
65  Kan.  859,  70  Pac.  345;  Eyan  v. 
Cranston,  27  Kan.  672;  Usher  v.  Hiatt, 
21  Kan.  548;  Duncan  v.  Baker,  21 
Kan.  99.  Ky.— Lee  v.  Davis,  5  Ky.  617; 
Lewis  v.  Evans,  1  Ky.  L.  Eep.  349. 
Mass. — Bee  Printing  Co.  v.  Hichborn, 
4  Allen  63.  Mich. — Germain  v.  Union 
School  Dist.,  158  Mich.  214,  122  N.  W. 
524,  123  N.  W.  798;  Gross  v.  Creyts, 
130  Mich.  672,  90  N.  W.  689;  Sheldon 
v.  Leahy,  111  Mich.  29,  69  N.  W.  76; 
Begole  v.  McKenzie,  26  Mich.  470; 
Wildey  v.  Fractional  School  Dist.,  25 
Mich.  419;  Allen  v.  McKibbin,  5  Mich. 
449.  Minn.— Elliott  v.  Caldwell;  43 
Minn.  357,  45  N.  W.  845,  9  L.  E.  A 
52.  Mo.— Keith  v.  Eidge,  146  Mo.  90, 
47  S.  W.  904;  Yeats  v.  Ballentine,  56 
Mo.  530;  Cann  v.  Eector,  etc.,  Ill  Mo. 
App.  164,  85  S.  W.  .994;  West  v.  Free- 
man, 76  Mo.  App.  96.  Neb.— Murphy 
*.  Sampson,  2  Neb.  (Unof.)  297,  96 
N.  W.  494.  N.  H.— Britton  v.  Turner, 
6  N.  H.  481,  26  Am.  Dec.  731,  services. 
Term. — Henning  v.  Van  Hook,  8  Humph. 
678;  Stump  v.  Estill,  Peek  175.  Tex. 
Wanhscaffe  v.  Poatoja  (Tex.  Civ. 
App.),  63  S.  W.  663;  Batsell  v.  St. 
Louis,  etc.  E.  Co:,  4  Tex.  Civ.  App. 
580,  23  S.  W.  552.  Can.— Lakin  V. 
Nuttall,  3  Can.  Sup.  Ct.  685. 
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common  counts,  because  a  recovery  could  not  be  had  on  the  contract.39 
It  is  essential,  however,  that  defendant  should  receive  the  benefits  of 
the  partial  performance,  otherwise  there  can  be  no  implied  agreement.40 
But  if  the  defendant  failed  to  derive  any  benefits  because  of  his  own  in- 
excusable remissness,  quantum  meruit  may  be  maintained.41 

.It  has  been  held  that  if  the  acceptance  of  the  benefits  was  unavoid- 
able, no  recovery  could  be  had,42  but  other  cases  have  refused  to  recog- 


See  the  title  "Architects  and  Build- 
ers," 2  Standard  Peoc.  683,  695,  697. 

A  person  who  has  agreed  to  work  for 
another  for  a  stated  period  and  who 
having  worked  a  portion  of  the  term 
refuses  to  work  during  the  remainder 
af  term  may  recover  the  value  of  the 
services  rendered  on  quantum  meruit. 
Pixler  v.  Nichols,  8  Iowa  106,  74  Am. 
Dec.  298,  and  cases  cited  supra  in  this 
note.  But  see  the  title  "Master  and 
Servant." 

Under  some  authorities  in  case  of 
an  entire  contract,  a  full  and  com- 
plete performance  is  a  condition 
precedent  to  recovery.  Mass. — Olm- 
stead  v.  Beale,  19  Pick.  528.  Minn. 
iNelichka  v.  Esterly,  29  Minn.  146,  12 
N.  W.  457.  Miss. — Timberlake  v.  Thay- 
er, 71  Miss.  279,  14  So.  446,  24  L.  E.  A. 
231n.  N.-Y. — Bennac  v.  People,  4  Barb. 
(N.  Y.)  31;  McMillan  v.  Vanderlip,  12 
Johns.  165,  7  Am.  Dec.  299.  Eng. 
Cutter  v.  Powell,  6  T.  B.  320,  101  Eng 
Reprint  573,  2  Smiths  L.  C.  (9th  ed.) 
1212,  44  Law  Lib.  1;  Lucas  v.  Bor- 
ough of  Drummoyne,  16  N.  S.  Wales 
L.  R.  55,  11  W.  N.  172. 

See  2  Standard  Proc.  697. 

Ii  seems,  however,  that  this  doc- 
trine has  been  largely  abandoned  in 
America,  and  a  recovery  on  the  quan- 
tum meruit  permitted.  Duncan  v .  Baker, 
21  Kan.  99;  Britton  v.  Turner,  6  N.  H. 
481,  26  Am.  Dee.  731. 

In  England  the  rule  is  that  a  con- 
tractor cannot  recover  on  a  building 
contract  unless  there  has  been  a  full 
and  complete  performance  or  waiver 
thereof,  and  that  he  could  not  recover 
on  a  quantum  meruit  after  a  partial 
performance  unless  there  had  been  such 
subsequent  dealings  between  the 
parties  that  a  contract  to  pay  for  the 
work  done  would  be  implied.  Thus 
if  the  plaintiff  had  broken  the  con- 
tract in  such  a  way  that  the  defend- 
ant had  no  right  to  treat  it  as  aban- 
doned, and  if  the  defendant  then  com- 
pleted it,  quantum  meruit  for  the  work 
done  might  be  maintained.     Munro  « 


Butt,  8  El.  &  Bl.  738,  120  Eng.  Re- 
print 275;  Sumpter  v.  Hedges,  L.  E. 
[1898]    1   Q.   B.    673. 

The  ground  of  the  plaintiff's  action 
arises  "not  from  his  performance  of 
the  special  agreement,  since  he  has  not 
performed  it,  but  from  the  actual 
benefit  derived  by  the  defendant, 
through  his  appropriation  of  the  plain- 
tiff's property."  Begole  v.  McKenzie, 
26'  Mich.  470. 

.  39.  Neb.— M'Millan  v.  Malloy,  10 
Neb.  228,  4  N.  W.  1004,  35  Am.  Eep. 
471.  N".  H.— Britton  v.  Turner,  6  N.  H. 
481,  26  Am.  Dec.  731.  Tex. — Murphy 
v.  Williams,  124  S.  W.  900. 

See  the  title  "Architects  and  Build- 
ers,',' 2  Standard  Proc.  696,  n.  99. 

40.  Conn. — Allen  v.  Jarvis,  20  Conn. 
38.  la. — Miller  v.  Mason  City  &  Ft. 
D.  E.  Co.,  132  Iowa  412,  108  N.  W. 
302.  Kan. — Denton  v.  City  of  Atchi- 
son, 34  Kan.  438,  8  Pac.  750.  Ky 
Louisville  F.  &  M.  Co.  v.  Patterson,  29 
Ky.  L.  Eep.  349,  93  S.  W.  22.  Mich. 
Hosmer  v.  Wilson,  7  Mich.  294,  74  Am. 
Dee.  716.  Mo. — See  Yeats  v.  Ballen- 
tine,  56  Mo.  530;  Eoskilly  v.  Steigers, 
96  Mo.  App.  576,  70  S.  W.  909.  Ore. 
West  v.  McDonald,  64  Ore.  203,  127 
Pac.  784,  128  Pac.  818.  Tenn. — Moyers 
v.  Graham,  15  Lea  57.  Vt. — Curtis  v. 
Smith,  48  Vt.  116;  Allen  v.  Thrall,  36 
Vt.   711. 

See  supra,  I,  B,  2,  b,   (II). 

41.  Cal. — San  Francisco  Bridge  Co. 
v.  Dumbarton  Land  &  I.  Co.,  119  Cal. 
272,  51  Pac.  335;  Boyd  v.  Bargagliotti, 
12  Cal.  App.  228,  107  Pac.  150.  111. 
Southern  Pacific  Co.  v.  American  Well 
Works,  172  111.  9,  49  N.  E.  575.  Mich. 
Mooney  v.  York  Iron  Co.,  82  Mich. 
263,  46  N.  W.  376. 

42.  Dees  v.  Self  Bros.,  165  Ala.  225, 
51  So.  735;  Martin  v.  Massie,  127  Ala. 
504,  29  So.  31;  Elliott  v.  Caldwell,  43 
Minn.  357,  45  N.  W.  845,  9  L.  E.  A. 
52. 

"But  the  mere  fact  that  a  part  per- 
formance has  been  beneficial  is  not 
enough  to  render  the  party  benefited 
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nize  this  limitation  on  the  rule.43  If  performance  was  prevented  by 
an  act  of  God,  such  as  sickness  or  a  similar  disability,  recovery  for  the 
services  rendered  may  be  had  on  a  quantum  meruit,44  but  not  on 
the  contract  itself.45 

If  the  contract  has  not  been  fully  performed  and  the  remaining  con- 
ditions have  been  waived,  the  action  may  be  upon  the  common  counts,46 
or  on  the  contract  itself.47 


liable  to  pay  for  the  advantage.  It 
must  appear  that  he  has  taken  the 
benefit  under  circumstances  sufficient 
to  raise  an  implied  promise  to  pay 
for  the  work  done,  notwithstanding 
the  non-performance  of  the  special 
contract.  Therefore,  in  a  case  of  a 
building  on  land  under  a  contract 
which  the  builder  fails  to  complete,  or 
which  he  completes  in  a  manner  not 
conforming  to  the  contract,  so  that  the 
owner  cannot  be  charged  with  the  con- 
tract price,  the  mere  fact  of  the  build- 
ing remaining  on  the  land,  and  that 
the  owner  resumed  possession  and  en- 
joyed the  fruits  of  the  labor  is  not 
such  an  acceptance  as  alone  will  imply 
a  promise  to  pay  for  it;  for  the 
possession  of  the  land  necessarily  in- 
volves possession  of  the  buildings  in 
their  existing  state  and  the  owner  has 
no  option  of  rejecting  them."  El- 
liott v.  Caldwell,  43  Minn.  357,  45 
N.  W.  845,  9  L.  E.  A.  52;  Munro  v. 
Butt,  8  El.  &  Bl.  738,  120  Eng.  Re- 
print 275. 

43.  Duncan  v.  Baker,  21  Kan.  99; 
Britton  v.  Turner,  6  N.  H.  481,  26  Am. 
Dec.    731. 

Reason  of  Rule. — "The  party  who 
contracts  for  labor  merely,  for  a  cer- 
tain period,  does  so  with  full  knowl- 
edge that  he  must,  from  the  nature 
of  the  case,  be  accepting  part  per- 
formance from  day  to  day,  if  the  other 
party  commences  the  performance,  and 
with  knowledge  that  the  other  party 
may  fail  of  eventually  completing  the 
entire  term."  M'Millan  v.  Malloy,  10 
Neb.  228,  4  N.  W.  1004,  35  Am.  Bep. 
471. 

44.  Ind  —  Coe  v.  Smith,  4  Ind.  79, 
58  Am.  Dec.  618.  Me. — Lakeman  v. 
Pollard,  43  Me.  463,  69  Am.  Dec.  77. 
N.  Y.— Wolfe  v.  Howes,  20  N.  Y.  197, 
75  Am.  Dec.  388;  Fahy  v.  North,  19 
Barb.  341;  In  re  Water  Supply  of  New 
York,  140  App.  Div.  203,  124  N.  Y. 
Supp.  1053.  E.  I. — Parker  v.  Maeomber, 
17  B.  I.  674,  24  Atl.  464,  16  L.  B  A. 
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858.  S.  D.— McClellan  v.  Harris,  7  S. 
D.  447,  64  N.  W.  522.  Vt.— Hubbard 
v.  Belden,  27  Vt.  645;  Seaver  v.  Morse, 
20  Vt.  620;  Pen  ton  v.  Clark,  11  Vt. 
557.  Wis.— Green  v.  Gilbert,  21  Wis. 
395. 

Compare  Davidson  v.  Gaskill,  32  Okla. 
40,  121  Pac.  649,  if  the  contract  were 
severable  a  recovery  on  quantum  meruit 
might  be  had. 

45.  Green  v.  Gilbert,  21  Wis.  395. 

46.  IT.  S. — Hawkins  v.  United  States, 
96  U.  S.  689,  696,  24  L.  ed.  607; 
Perkins  v.  Hart,  11  Wheat.  237,  6  L. 
ed.  463.  Ala. — Kirkland  v.  Oates,  25 
Ala.  465.  Ark. — Prince,  Chace  &  Co. 
v.  Thomas,  15  Ark.  378.  Haw.— Testa 
v.  Kahahawai,  18  Haw.  209.  111.— Ru- 
bens v.  Hill,  213  111.  523,  536,  72  N.  E. 
1127;  Catholic  Bishop  v.  Bauer,  62  Bl. 
188;  Huehl  v.  Monarch  Refrig.  Co.,  157 
111.  App.  145;  American  Silica  Sanot 
Co.  v.  McGarry,  68  111.  App.  333;  Para- 
ly  v.  Parrar,  67  111.  App.  624;  Wolf 
v.  Sehlacks,  67  111.  App.  117.  Me. 
Hilton  v.  Hansom,  101  Me.  21,  62  Atl. 
797;  Holden  Steam  Mill  Co.  v.  Wester- 
velt,  67  Me.  446;  Hayden  v.  Madison, 
7  Me.  76.  Md  — Fairfax  Forrest  Min. 
&  M.  Co.  v.  Chambers,  75  'Md.  604,  23 

■Atl.  1024;  .McLaughlin  v.  Reinhart,  54 
Md.  71;  Baltimore  &  O.  R.  Co.  v.  Res- 
ley,  7  Md.  297,  313;  Howard  v.  Wil- 
mington &  S.  R.  Co.,  1  Gill  311,  342; 
Watkins  v.  Hodges,  6  Har.  &  J.  38. 
Mass.— Moulton  v.  Trask,  9  Met.  577. 
Mich. — Andre  v.  Hardin,  32  Mich.  324. 
N.  Y.— Smith  v.  Coe,  2  Hilt.  365.  Ohio. 
Newman  v.  McGregor,  5  Ohio  349,  24 
Am.  Dec.  293.  Wash.— Peterson  v.  St. 
Francis  Hotel  Co.,  61  Wash.  378,  112 
Pac.   347. 

But  see  Monocacy  "Bridge  Co.  v. 
American  Iron  Bridge  Mfg.  Co.,  83 
Pa.  517,  contract  under  seal.  See  the 
title  "Architects  and  Builders,"  2 
Standard  Pboc.  701. 

47.  Ind. — Cummings  v.  Pence,  1 
Ind.  App.  317,  27  N.  E.  631.  la.— Flynn 
v.  Des  Moines  &  St.  L.  R.  Co.,  63  Iowa 
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e.  Contracts  Under  Seal.  —  In  some  eases  it  has  been  held  that  where 
the  contract  is  under  seal,  the  remedy  on  the  contract  is  exclusive  and 
that  an  action  of  assumpsit  cannot  be  resorted  to  in  those  cases  where 
it  would  be  proper  if  the  contract  were  a  simple  one.18 

3.  Modification  of  the  Contract.  — -  a.  By  Previous  Agreement.  — 
If  the  terms  of  the  contract  have  been  varied  by  agreement  or  conduct 
of  both  parties,  and  the  work  has  been  done  under  the  new  agf  eemenfy 
relief  may  be  had  upon  the  common  counts.4ii 

b.  By  Acceptance  of  Completed  Work.  —  "Where  the  plaintiff  ha£ 
completed  the  work  contemplated  by  the  contract  but  not  in  accord-" 


490,  19  N.  W.  312.     Md.— See  Wagga- 
man  v.  Nutt,  88  Md.  265,  41  Atl.  154. 
See  2  Standard  Proc.  701,  n.  31. 

48.  U.  S. — Young  v.  Preston,  4 
Cranch  239,  2  L.  ed.  607.  Compare 
Preston  v.  Young,  1  Cranch  C.  0.  357, 
19  Ped.  Cas.  No.  11,399.  Md.— Pair- 
fax  Porrest  Min.  &  M.  Co.  v.  Cham- 
bers, 75  Md.  604,  23  Atl.  1024.  Mo. 
Grarred  v.  Macey  &  Doniphon,  10  Mo. 
161;  Clendemien  v.  Paulsel,  3  Mo.  230, 
25  Am.  Dec.  435.  N.  Y. — Peeter  v. 
Heath,  11  Wend.  477;  Schulze  v.  Par- 
rell,  142  App.  Div.  13,  126  N.  Y.  Supp. 
678.  Compare  Weaver  v.  Bentley,  1 
Caines  47.     Wis. — Maynard  v.  Tidball, 

2  Wis.  34. 

See  the  title  "Covenant,  Action  of," 

3  Standabd  Proc.  135,  "n.  5. 

But  as  holding  otherwise  see  Mt. 
Hope  Cemetery  Assn.  v.  Weidenmann, 
139  111.  67,  28  N.  E.  834;  Webster  v. 
Enfield,  10  111.  298;  Dauchy  Iron  Works 
v.  Gunder,  150  111.  App.  604.       . 

Contract  Providing  for  Alteration. 
Where  a  sealed  contract  expressly  pro- 
vides for  the  manner  in  which  cer- 
tain of  its  terms  may  be  altered  by 
the  parties,  pending  its  performance, 
such  alterations  will  not  reduce  the 
specialty  to  a  contract  by  parol;  the 
contract  remains  a  specialty,  and  an 
action  founded  upon  it  must  be  in 
debt  or  covenant — assumpsit  will  not 
lie.     Hamilton  v.  Hart,  109  Pa.   629. 

49.  U.  S— Presh  v.  Gilson,  16  Pet. 
327,  10  L.  ed.  982;  Chesapeake  &  O 
Canal  Co.  v.  Knapp,  9  Pet.  541,  565, 
9  L.  ed.  222.  Ala. — Hutchison  v.  Cul- 
lum,  23   Ala.   622;    M'Voy  v.   Wheeler, 

6  Port.  201.  Ark. — Manuel  v.  Camp- 
bell, 3  Ark.  334,  336.  Ca!— O  'Connor 
v.  Dingley,  26  Cal.  11;  Adams  v.  Pugh, 

7  Cal.  150;  Eeynolds  v.  Jourdan,  6  Cal. 
108;  Whiting  v.  Hislip,  4  Cal.  327 
(sealed  instrument  varied  by  executed 


parol  agreement) ;  De  Boom  v.  Priest- 
ly, 1  Cal.  206;  Naylor  v.  Adams,  15 
Cal.  App.  548,  115  Pae.  335;  Boyd  v. 
Bargagliotti,  12  Cal.  App.  228,  107  Pae. 
150.  Colo. — McGonigle  v.  Klein,  6 
Colo.  App.  306,  40  Pae.  465.  Ind. 
Kerstetter  v.  Eaymond,  10  Ind.  199; 
Barber  v.  Lyon,  8  Blackf.  215;  Cran- 
mer  v.  Graham,  1  Blackf.  406.  Kan. 
Emslie  v.  Leavenworth,  20  Kan.  562. 
Ky. — See  Wright  v.  Wright,  1  Litt. 
179.  La. — See  Jones  v.  Adams,  12  La. 
A.nn.  621.  Md. — Knabe  v.  Bowles,  123 
Md.  475,  91  Atl.  567  (sealed  instru- 
ment) ;  Howard  v.  Wilmington  &  S 
B.  Co.,  1  Gill  311,  342;  Watkins  « 
Hodges,  6  Har.  &  J,  3S;  Hannan  v. 
Lee,  1  Har.  &  J.  131.  Mass. — Mun- 
roe  v.  Perkins,  9  Pick.  298,  20  Am.  Dec. 
475,  sealed  instrument  varied  by 
executed  parol  agreement.  Mich. 
Boyce  v.  Martin,  46  Mich.  239,  9  N. 
W.  265.  Minn. — Siebert  v.  Leonard,  17 
Minn.  433,  sealed  instrument  modified 
by  executed  oral  agreement.  Mo. 
Little  v.  Mercer,  9  Mo.  218.  N.  H. 
See  Wheeden  v.  Fiske,  50  N.  H.  125. 
N.  Y. — Kronan  v.  Weisberg,  135  N.  Y. 
Supp.  404.  Pa. — Stoddard  v.  Emery, 
128  Pa.  436,  18  Atl.  339  (contract  under 
seal) ;  Carrier  &  Baum  v.  Dilworth,  59 
Pa.  406  (specialty);  Lawall  v.  Baeder, 
24  Pa.  283  (specialty);  Spangler  v. 
Springer,  22  Pa.  454  (specialty).  Utah. 
Poulger  v.  McGrath,  34  Utah  86,  95 
Pae.  1004. 

See  1  Chitty  PI.  432,  and  the  title 
"Architects  and  Builders,"  2  Stand- 
ard Proc.  700,  n.  27. 

Extra  work  may  be  recovered  in 
assumpsit  although  the  original  con- 
tract be-  sealed,  upon  the  ground  that 
the  plans  referred  to  in  the  contract 
were  abandoned  and  new  ones  sub- 
stituted. Harrison  r.  McLaughlin  Bros., 
108  Md.  427,  70  Atl.  424. 
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ance  with  the  terms  thereof,  and  the  adversary  party  has  received  and 
accepted  the  benefits,  plaintiff  may  sue  on  the  common  counts,60  but 


50.  IT.  S. — Dermott's  Exrs.  v.  Jones, 
.2  "Wall.  1,  17  L.  ed.  762.  See  Gammino 
v.  Inhab.  of  Dedham,  164  Fed.  593, 
90  C.  C.  A.  465;  Stephens  v.  Phoenix 
Bridge  Co.,  139  Fed.  248,  71  0.  C.  A. 
374;  Columbus  Safe-Deposit  Co.  v. 
Burke,  88  Fed.  630,  32  C.  C.  A.  67; 
Crane  Elevator  Co.  v.  Clark,  80  Ted. 
705,  26  C.  C.  A.  100,  53  U.  S.  App.  257; 
Standard  Gaslight  €o.  v.  Wood,  61  Fed. 
74,  9  C.  C.  A.  362.  Ala.— Burnett 
Cigar  Co.  v.  Art  Wall  Paper  Co.,  164 
Ala.  547,  51  So.  263;  Hawkins  v.  Gil- 
bert &  Maddox,  19  Ala.  54;  Merri- 
weather  v.  Taylor,  15  Ala.  735;  Thom- 
as &  Trott  v.  Ellis  &  Co.,  4  Ala.  108; 
Gazzam  v.  Kirby,  8  Port.  253.  Ark. 
Wright  v,  Morris,  15  Ark.  444.  Cal. 
Lacy  Mfg.  Co.  v.  Los  Angeles  G.  &  E. 
Co.,  12  Cal.  App.  37,  106  Pae.  413. 
Colo. — Lombard  v.  Overland  D.  &  B. 
Co.,  41  Colo.  253,  92  Pac.  695.  Conn. 
Smith  v.  Scott's  Bidge  School  Dist., 
20  Conn.  312.  Del.— Merritt  &  Co.  v. 
•Layton,  1  Boyce  212,  75  Atl.  795; 
Porter  v.  Beltzhoover,  2  Har,  484. 
Ga.— Hancock  v.  Boss,  18  Ga.  364.  111. 
Chicago  v.  Duffy,  218  111.  242,  75  N.  E. 
912;' Taylor  v.  Benn,  79  111.  181.  Ind. 
Everroad  v.  Schwartzkopf,  123  Ind.  35, 
23  N.  E.  969;  Major  v.  McLester,  4 
Ind.  591;  Cranmer  v.  Graham,  1  Blackf. 
406.  la.— Boyce  v.  Timpe,  89  N.  W.  83. 
Kan. — Barnwell  v.  Kempton,  22  Kan. 
314.  Ky.— jEscott  &  Son  v.  White,  10 
Bush  169;  Morford  &  Mastin  v.  Am- 
brose, 3  J.  J.  Marsh.  688;  Kiel  ».  Kline, 
15  Ky.  L.  Bep.  158;  Lexington  Ice 
Mfg.  &  Storage  Co.  v.  Farnan,  13  Ky. 
•L.  Bep.  270;  Farnan  v.  Lexington  Ice 
Mfg.  Co..  9  Ky.  L.  Bep.  621.  Me. 
Holden  Steam  Mill  Co.  v.  Westervelt, 
67  Me.  446;  White  v.  Oliver,  36  Me. 
92;  Jewett  v.  Weston,  11  Me.  346.  Md. 
North  v.  Mallory,  94  Md.  305,  317,,  51 
Atl.  89.  Mass.— Burke  v.  Coyne,  188 
Mass.  401,  74  N.  E.  942;  Powell  v. 
Howard,  109  Mass.  192;  Cardell  v. 
Bridge,  9  Allen  355;  Canada  v.  Canada, 
6  Cush.  15;  Snow  v.  Inhab.  of  Ware,' 13 
Met.  42;  Smith  v.  First  Cong.  Meet. 
House,  8  Pick.  178;  Hayward  v. 
Leonard,  7  Pick.  181,  19  Am.  Dec.  268. 
Mich. — Mosaic  Tile  Co.  v.  Chiera,  133 
Mich.  497,  95  N.  W.  537;  Strome  v. 
Lyon,  110  Midi.  680,  68  N.  W.  983. 1 
N.  H.r-Wadleigh  v.   Sutton,   6   N,   H.J 
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15,  23  Am.  Dec.  704.  N.  J.— Central 
Elec.  Co.  v.  Street  Lights  Dist.  No. 
1,  71  N.  J.  L.  403,  58  Atl.  1080;  Bo- 
zarth  v.  Dudley,  44  N.  J.  L.  304,  43 
Am.  Bep,  373.  N-  Y,— Ladue  v.  Sey- 
mour &  Wood,  24  Wend.  60;  Mead  «. 
Degolyer,  16  Wend.  632;  Peltier  v. 
Sewa.ll,  12  Wend.  386;  Jewell  fl.Schroep- 
pel,  4  Cow.  564;  Liiinihgda,le  v.  Liv- 
ingston, 10  Johns.  36;  Midtown  Con- 
tracting Co.  v.  Goldstieker,  150  N.  Y. 
Supp.  809.  N.  C. — Farmer  v.  Francis, 
34  N.  C.  282.  Ohio.— Newman  v.  Mc- 
Gregor, 50  Ohio  349,  24  Am.  Dec.  293. 
S.   G. — Coles  v.  Holmes*  2  Spears  360. 

Tenn Parker  v.  Steed],  1  Lea  206.  Tex. 

Bhodes  v.  Jones,  26  Tex.  Civ.  App.  568, 

64  S.'  W.  699.    Vt Kelley  &  Bragg  v. 

Town  of  Bradford,  33  Vt.  3,5;  Dyer  v. 
Jones,  8  Vt.  205.  W.  Va,— Baltimore 
&  Ohio  B.  'Co.  v.  Lafierty,  2  W.  Va. 
104.  Eng. — Bead  v.  Bann,  10  Barn.  & 
C.  438,  441,  109  Eng.  Beprint'  513; 
Hasten  v.  Butter,  7  East  479,  103  Eng. 
Beprinlj   185. 

See  the  titles.  '  'Architects,  and.  Build- 
ers," 2  Standard  Pro.c.  §92;  "  Assump- 
sit," 3  Standard  Proc.  201,  n.  62. 

In  Bertrand  v.  Byrd,  5  Ark.  651, 
658,  it  was  held  in  the  ca,se  of  a  de- 
fective performance  or  a  departure 
from  the  terms  of  the  contract,  if  the 
work  has  been  accepted  by  the  de- 
fendant which  acceptance  was  not  un- 
avoidable, a  recovery  may  be  had  on 
the  contract  as  far  as  it  can  be  traced, 
and  on  the  common  counts  .for  the 
deviations. 

Limitation  of  Eule,— In  Jennings  v. 
■Camp,  13  Johns.  "(N.  T.)  94,  7  Am. 
Dec.  36.7,  the  court  construing  Linning-  ' 
dale  v.  Livingston,  10  Johns.  36,  in 
which  it  is  said,  "if  there  be  a  spe- 
cial agreement,  and  the  work,  be  done, 
but  noij  in  pursuance  of  it,  the  plain- 
tiff may  recover  upon  a  quantum 
meruit,''  said  the  holding  ''supposes  a 
performance  of  the  contract,  with 
variations  from  the  agreement,  prob- 
ably with  the  assent  of  both  parties, 
or  it  may  mean  an  extension  of  the 
time  within  which  the  agreement  was 
to  be  performed,  with  the  like  assent. 
The  position  never  was  intended  to 
embrace  the  case  of  a  wilful  derelic- 
tion of  the  contract  when  partly 
executed  by  one  of  the  parties,  without! 
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he  cannot  in  such  case  recover    in    an    action    on    the    contract.51 

4.  Contract  Rescinded.  —  If  the  contract  has  been  rescinded  or 
abandoned  by. mutual  consent  recovery  may  be  had  by  an  action  of 
quantum  meruit,53  but.  not  on  the  contract  itself.53 

5.  Contract  Payable  In  Something  Other  Than  Money.  —  If  the 
contract  is  payable  in  something  else  than  money,  the  plaintiff's  right 
to  recover  money  arises  from  the  failure  of  the  defendant  to  deliver 
the  property  and  this  must  be  specially  pleaded.  As  a  consequence  the 
contract  must  be  specially  declared  upon.54    But  in  some  jurisdictions 


the  assent  and  against  the  will  of  the 
other." 

51.  XT.  S.  —  Columbus  Safe-Deposit 
Co.  v.  Burke,  88  Fed.  630,  32  C.  C.  A. 
67;  Crane  Elevator  Co.  v.  Clark,  SO 
Fed.  705,  26  C.  C.  A.  100,  53  U.  S. 
App.  257.  la. — MoClay  v.  Hedge,  18 
Iowa  66.  Mass. — Bee  Printing  Co.  v. 
Hiehborn,  4  Allen  63;  Bassett  v.  San- 
born, 9  Cush.  58.  Mo. — Keith  v.  Eidge, 
146  Mo.  90,  47  S.  W.  904;  Teats  v. 
Ballentine,  56  Mo.  530;  Cann  v.  Keetor, 
etc.,  Ill  Mo.  App.  164,  85  S.  W.  994. 
N.  H.— Wadleigh  v.  Sutton,  6  N.  H. 
15,  23  Am.  Dee.  704.  S.  D.— "Wood- 
ford v.  Kelley,  18  S.  D.  615,  101  N.  W. 
1069.  Tenn. — Barker  v.  Reagan,  4 
'Heisk.  591;  Henning  v.  Van  Hook,  8 
Humph.  678. 

52.  Ala. — Hunt  v.  Test,  8  Ala.  713, 
42  Am.  Dec.  659.  Fla. — Evans  v.  Giv- 
ens,  22  Ma.  476.  Md. — Given  v.  Char- 
ron,  15  Md.  502;  Baltimore  &  O.  R. 
Co.  v.  Resley,  7  Md.  297;  Watkins  v. 
Hodges,  6  Har.  &  J.  ,38.  Mass. — Bas- 
sett v.  Sanborn,  9  Cush.  58;  Canada 
v.  Canada,  6  Cush.  15;  Hill  v.  Green, 
4  Pick.  114.  Minn. — Marcotte  v.  Beau- 
pre,  15  Minn.  152.  Miss. — Morrison  v. 
Ives,  4  Smed.  &  M.  652.  Mo.— Marsh 
v.  Richards,  29  Mo.  99.  N.  J.— Oster- 
lin  v.  Cape  May  Hotel  Co.,  82  N.  J. 
L.  650,  83  Atl.  887;  Atlantic  Coast 
Brew.  Co.  v.  Donnelly,  59  N.  J.  L.  48, 
35  Atl.  647.  N.  Y. — Ladue  v.  Seymour 
&  Wood,  24  Wend.  60;  Mead  v.  Degol- 
yer,  16  Wend.  632;  Peltier  v.  Sewall, 
12  Wend.  386;  Shute  v.  Dorr,  5  Wend. 
204;  Raymond  v.  Bearnard,  12  Johns. 
274,  7  Am.  Dec.  317;  Person  v.  Stoll, 
72  App.  Div.  141,  76  N.  Y.  Supp.  324; 
Tribune  Assn.  v.  Eisner  &  Mendelsohn 
Co.,  70  App.  Div.  172,  75  N.  Y.  Supp. 
100;  Tribune  Assn.  v.  Eisner  &  Men- 
delson  Co.,  34  Misc.  658,  70  N.  Y. 
Supp.  706.  N.  C. — Jones  v.  Mial,  82 
N.  C.  252.     Ohio.— Middleporb  Woolen 


Mills  Co.  v.  Titus,  35  Ohio  St.  253; 
Newman  v.  McGregor,  5  Ohio  349,  24 
Am.  Dec.  293.  S.  O. — Byers  v.  Bost- 
wick,  2  Mills  75;  Rye  v.  Stubbs,  1  Hill 
384.  Tenn. — Pettee  v.  Tennessee  Mfg. 
Co.,  1  Sneed  381;  Porter  v.  Woods,  3 
Humph.  56,  39  Am.  Dec.  153.  Tex. 
Weis  v.  Devlin,  67  Tex.  507,  3  S.  W. 
726,  60  Am.  Rep.  38;  Hillyard  v.  Crab- 
tree's  Admr.,  11  Tex.  264,  62  Am.  Dec. 
475.  Va. — Buena  Vista  Co.  v.  McCand- 
lish,  92  Va.  297,  23  S.  E.  781.  Eng. 
Towers  v.  Barrett,  1  T.  R..  133,  99 
Eng.  Reprint  1014. 

See  the  title,  "Assumpsit,"  vol.  3, 
p.   201,   n.    62. 

Stopping  payment  of  a  school  order 
by  the  board  amounts  to  a  rescission 
in  which  case  no  action  can  be  main- 
tained on  the  order,  but  the  only  reme- 
dy is  for  damages  for  breach  of  con- 
tract. Glidden  State  Bank  v.  School 
Dist.  No.  2,  143  Wis.  617,  128  N.  W. 
285. 

Effect  of  Seal. — An  action  of  assump- 
sit for  money  had  and  received,  not 
being  founded  upon  the  written  con- 
tract, is  not  affected  by  the  fact  that 
the  contract  breached  and  rescinded 
was  under  seal.  Bacon  v.  Green,  36 
Fla.   325,   18    So..  870. 

53.  Howard  v.  Wilmington  &  S.  R. 
Co.,  1  Gill   (Md.)   311,  342. 

54.  TJ.  S.— Bank  of  Columbia  v.  Pat- 
terson's Admr.,  7  Cranch  299,  3  L.  ed. 
351.  Ala. — Anderson  v.  Rice,  20  Ala. 
239;  Snedicor  v.  Leachman,  10  Ala. 
330;  Haynes  v.  Woods,  1  Stew.  12. 
Ark. — Bernard  v.  Dickins,  22  Ark.  351. 
Ky. — Sparks  v.  Simpson's  Admr.,  3  J.  J. 
Marsh.  110;  Lunderman  'v.  Lunderman, 

2  J.  J.  Marsh.  597;  Cochran  v.  Tatum, 
1  J.  J.  Marsh.  394;  Markley  v.  With- 
ers, 4  T.  B.  Mon.  14;  Cochran  v.  Tatum, 

3  T.  B.  Mon.  404;  Spratt  v.  M 'Kinney, 
1  Bibb  595.  Me. — Slayton  v.  McDon- 
ald,   73    Me.    50.     But    see    Wright   v. 
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an  action  of  assumpsit  is  permissible  under  such  circumstances.55 

6.     Contract  Void  or  Unenforcible. —  Even   though    the    contract 
be  void  because  it  violates  the  statute  of  frauds,5"  or  because  there  was 


Haskell,  45  Me.  489.  Mass. — Baylies 
v.  Fettyplace,  7  Mass.  325.  Mich. 
Nugent  v.  Teachout,  67  Mich.  571,  35 
N.  W.  254;  Roberts  v.  Wilkinson,  34 
Mich.  129.  Miss. — New  Orleans,  etc. 
E.  Co.  v.  Pressley,  45  Miss.  66.  N.  H. 
Mitchell  v.  Gile,  12  N.  H.  390.  N.  J, 
Osterling  v.  Cape  May  Hotel  Co.,  82 
N.  J.  L.  650,  83  Atl.  887;  Weart  v. 
Hoagland's  Admr.,  22  N.  J.  L.  517. 
Term. — Capps  v.  Groseclose,  95  Tenn. 
329,  32  S.  W.  199;  Sublett  v.  McLin, 
10  Humph.  181;  Thompson  v.  French, 
10  Terg.  452.  Va. — Brown  v.  Ralston, 
9  Leigh  532.  Wis. — Bradley  v.  Levy, 
5  Wis.  400.  Eng. — Mussen  v.  Price,  4 
East.  147,  102  Eng.  Reprint  786  (de- 
fendant agreed  to  give  his  note);  The 
Governor  &  Co.  of  Bank  of  England 
v.  Glover,  2  Ld.  Raym.  753,  92  Eng. 
Reprint   3. 

A  contract  payable  in  New  York 
currency  is  payable  in  money,  and  the 
action  may  be  on  the  common  counts. 
Pope  v.  Robinson,  1  Stew.   (Ala.)   415. 

Indebitatus  assumpsit  is  not  the 
proper  remedy  to  enforce  a  contract 
payable   in   debts    (Horton   v.   Ronalds, 

2  Port.  [Ala.]  79),  or  commonwealth's 
bank  paper.  Sparks  v.  Simpson's  Admr., 

3  J.  J.  Marsh.  (Ky.)  110;  Lunderman 
v.  Lunderman,  2  J.  J.  Marsh.  (Ky.) 
597. 

Option. — A  contract  which  is  pay- 
able in  money  or  another  commodity  at 
the  option  of  the  defendants  may  be 
sued  on  in  indebitatus  assumpsit  if  the 
defendant  fails  to  make  an  election. 
Russell  v.  Branham,  8  Blackf.  (Ind.) 
277. 

An  action  on  the  case  is  the  most 
appropriate  remedy  for  the  recovery  of 
the  value  of  specific  articles  not  deliv- 
ered or  tendered  on  the  day  stipulated. 
Roberts  v.  Beatty,  2  Pen.  &  W.  (Pa.) 
63,  21   Am.  Dec.  410. 

55.  Clark  v.  Pairchild,  22  Wend. 
(N.  Y.)  576;  Way  v.  Wakefield,  7  Vt. 
223. 

Conversion  of  Agreement  Payable  in 
Specific  Articles  to  Money  Obligation. 
' '  Where  there  is  an  agreement  to  pay  a 
specified  sum  in  specified  articles  of  per- 
sonal property,  on  a  particular  day,  a 
failure  to  deliver  the  articles  on  the  day 
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fixed  in  the  agreement  converts  the 
transaction  into  a  money  obligation," 
and  if  no  day  be  fixed,  if  not  de- 
livered on  demand  or  within  a  reason- 
able time  the  conversion  takes  place, 
and  where  the  complainant  has  fully 
performed  he  may  sue  on  the  common 
counts.  McKinnie  v.  Lane,  230  HI. 
544,  82  N.  E.  878,  120  Am.  St.  Rep. 
338. 

Contract  Payable  in  Tobacco. — Under 
old  statutes  permitting  tobacco  to  pass 
as  currency,  although  a  contract  is 
payable  in  tobacco,  assumpsit  will  lie. 
Marshall  v.  McPherson,  8  Gill  &  J. 
(Md.)  333;  Lyles  v.  Lyles'  Exrs.,  6 
Har.  &  J.  (Md.)  273. 

In  Brown  v.  St.  Paul,  M.  &  M.  R. 
Co.,  36  Minn.  236,  31  N.  W.  941,  the 
plaintiff,  in  consideration  of  an  anual 
pass  over  defendant's  road,  rendered 
professional  services  to  them.  Upon 
the  defendant's  refusal  to  comply  with 
the  contract  plaintiff  brought  quantum 
meruit.  It  was  held  that  while  tech- 
nically the  action  should  be  upon  the 
contract,  quantum  meruit  was  proper, 
the  pass   having  no   commercial  value. 

56.  TJ.  S.— Dunphy  v.  Ryan,  116  IT. 
S.  491,  6  Sup.  Ct.  486,  29  L.  ed.  703; 
Clark  v.  United  States,  95  IT.  S.  539, 
24  L.  ed.  518  (contract  of  officer  of 
government  required  to  be  in  writing). 
Ala. — Parker's  Admr.  v.  Hollis  & 
Alexander,  50  Ala.  411;  Allen  v.  Book- 
er, 2  Stew.  21,  19  Am.  Dee.  33.  Cal. 
Patten  v.  Hicks,  43  Cal.  509;  Smith  v. 
Dry  den,  15  Cal.  App.  568,  115  Pac. 
568.  Conn. — Grant  v.  Grant,  63  Conn. 
530,  29  Atl.  15,  38  Am.  St.  Rep.  379; 
Ryan  v.  Dayton,  25  Conn.  188,  65  Am. 
Dec.  560;  Comes  v.  Lamson,  16  Conn. 
246.  Del. — Watson  v.  Watson,  1  Houst. 
209.  Fla.— Mills  v.  Joiner,  20  Fla. 
479.  111.— Frazer  v.  Howe,  106  111.  563; 
Butcher  Steel  Works  v.  Atkinson,  68 
111.  421,  18  Am.  Rep.  560;  Barrett  V. 
Riley,  42  111.  App.  258.  Ind.— Miller  v. 
Eldridge,  126  Ind.  461,  27  N.  E.  132; 
Wallace  v.  Long,  105  Ind.  522,  5  N.  E. 
666,  55  Am.  Rep.  222;  Wolke  v.  Flem- 
ing, 103  Ind.  105,  2  N.  E.  325,  53 
Am.  Rep.  495;  Kettry  v.  Thumma,  9 
Ind.  App.  498,  36  N.  E.  919;  Smith  v. 
Lotton,  5  Ind.  App.  177,  31  N.  E.  816; 
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Hot  the  requisite  meeting  of  the  minds  of  the  parties  as  to  its  terms,57 
or  is  unenforeible  because  of  other  grounds,68  unless  it  be  a  contract 


Taggart  v.  Tevanny,  1  Ind.  App.  339, 
27  N.  E.  511;  Alcorn  v.  Harmonson,  2 
Blackf.  235.  Kan. — Wonsettler  v.  Lee, 
40  Kan.  367,  19  Pac.  862.  Ky. — Ham- 
bell  v.  Hamilton,  3  Dana  501;  Hunt 
v.  Sanders,  1  A.  K.  Marsh.  552;  Thom- 
as v.   McManus,   23    Ky.   L.   Eep.   837, 

64  S.  W.  446.    Me. — Long  v.  Woodman, 

65  Me.  56;  Holbrook  v.  Armstrong,  10 
Me.  31.  Md. — Hamilton  v.  Thirston, 
93  Md.  213,  48  Atl.  709;  Ellieott  v. 
Peterson,  4  Md.  476.  Mass. — Freeman 
'v.  Foss,  145  Mass.  361,  14  N.  E.  141, 
1  Am.  St.  Eep.  467;  Thurston  v.  Per- 
eival,  1  Pick.  415.  Mich.* — Snyder  v. 
Meal,  129  Mieh.  588,  89  N.  W.  692,  8 
Det.  Leg.  N.  1142;  Cadman  v.  Markle, 
76  Mich.  448,  43  N.  W.  315,  15  L.  E.  A. 
707;  Whipple  v.  Parker,  29  Mich.  369. 
Mo— Cozad  v.  Elam,  115  Mo.  App.  136, 
91  S.  W.  434;  Wright  v.  Broome,  67  Mo. 
App.  32.  Nev. — Lapham  v.  Osbprne,  20 
Nev.  168,  18  Pac.  881.  N.  H.— Howe 
v.  Day,  58  N.  H.  516;  Emery  v.  Smith, 
46  N.  H.  151.  N.  J.— Smith  v.  Smith's 
Admrs.,  28  N.  J.  L.  208,  78  Am.  Dec. 
49;  Buckingham  v.  Ludlum,  37  N.  J. 
Eq.  137;  McElroy  v.  Ludlum,  32  N.  J. 
Eq.  828.  N.  Y.— Shute  v.  Dorr,  5  Wend. 
204;  Jones  v.  Hay,  52  Barb.  501; 
Burlingame  v.  Burlingame,  7  Cow..  92; 
Booker  v.  Heffner,  95  App.  Div.  84,  88 
N.  Y.  Supp.  499;  Springer  v.  Bien,  16 
Daly  275,  10  N.  Y.  Supp.  530.  S.  C. 
Carter  v.  Brown,  3  S.  C.  298.  Tex. 
Stevens  v.  Lee,  70  Tex.  279,  8  S.  W. 
40;  Shropshire  v.  Adams,  40  Tex.  Civ. 
App.  339,  89  S.  W.  448;  Schulz  v. 
Sehirmer  (Tex.  Civ.  App.),  49  S.  W. 
246.  Va. — McCrowell  v.  Burson,  79  Va. 
290.  W.  Va. — Miller  v.  Wisener,  45 
W.  Va.  59,  30  S.  E.  237;  Kimmins  v. 
Oldham,  27  W.  Va.  258.  Wis.— In  re 
Kessler's  Est.,  87  Wis.  660,  59  N.  W. 
129,  41  Am.  St.  Eep.  74;  Koch  v.  Wil- 
liams, 82  Wis.  186,  52  N.  W.  257;  Salb 
«.  Campbell,  65  Wis.  405,  27  N.  W.  45; 
Cohen  v.  Stein,  61  Wis.  508,  21  N.  W. 
514;  Tucker  v.  Grover,  60  Wis.  240,  19 
N.  W.  62;  Clark  v.  Davidson,  53  Wis. 
317,  10  N.  W.  384. 

Eeason  of  the  Rule. — The  object  of 
the  statute  of  frauds,  which  declares 
"that  no  action  shall  be  brought  where- 
by to  charge  the  defendant  upon  any 
contract, "  etc.,  is  to  prohibit  the  en- 
forcement of  the  contract  inhibited  by 


it.  But  the  statute  does  not  apply  to 
those  cases  in  which  the  plaintiff, 
without  seeking  to  enforce  the  contract, 
sues  to  recover  back  money  which  the 
defendant  has  received  without  con- 
sideration. Allen  v.  Booker,  2  Stew. 
(Ala.)  21,  19  Am.  Dee.  33. 

57.  U.  S.— The  Stanley  H.  Miner, 
172  Fed.  486;  Greene  v.  Bateman,  2 
Woodb.  &  M.  359,  10  Fed.  Cas.  No. 
5,762.  Colo. — Button  v.  Higgins,  5 
Colo.  App.  167,  38  Pac.  390,  no  com- 
pensation provided  for.  111. — People's 
Casualty  Claim  Adj.  Co.  v.  Darrow,  70 
111.  App.  22.  Kan.— See  Turner  v.  Web- 
ster, 24  Kan.  38,  36  Am.  Eep.  251.'  Ky. 
Lanins  &  Merster  v.  Woods,  4  Ky.  L. 
Eep.  365,  mutual  mistake.  Mass. 
Vickery  v.  Eitchie,  202  Mass.  247,  88 
N.  E.  835,  26  L.  E.  A.  (N.  S.)  810. 
Minn. — MeKee  v.  Vincent,  33  Minn. 
508,  24  N.  W.  253.  Mont.— Nyhart  v. 
Pennington,  20  Mont.  158,  50  Pac.  413, 
no  compensation  for  services  provided 
for.  N".  H.— Eussell  v.  Clough,  71  N. 
H.  177,  51  Atl.  632,  93  Am.  St.  Eep. 
507.  N".  C. — Burton  v.  Eosemary  Mfg. 
Co.,  132  N.  C.  17,  43  S.  E.  480.  Pa. 
See  McCauley  v.  Keller,  130  Pa.  53, 
70,  18  Atl.  607,  17  Am.  St.  Eep.  758. 
I^ut  see  Miranville  v.  Silverthorn,  48 
Pa.  147;  Harris  v.  Ligget,  1  Watts  & 
S.  301.  Tenn.^ — Thompson  v.  French, 
10  Yerg.  453.  Vt. — Tucker  v.  Preston, 
60  Vt.  473,  11  Atl.  726. 

Compare  Kocher  v.  Mayberry,  15  Tex. 
Civ.  App.  342,  39  S.  W.  604,  in  which 
a  contract  fixing  the  price  was  entered 
into  but  in  which  there  was  a  con- 
flict as  to  the  amount.  See  the  title 
"Assumpsit,"    3    Stand aed   Peoc.    202. 

58.  U.  S.— De  La  Vergne  E.  M.  Co. 
v.  German  Savings  Inst.,  175  IT.  S.  40, 
20  Sup.  Ct.  20,  44  L.  ed.  65,  ultra  vires 
contract.  Cal. — Curtin  v.  Salmon  Eiv- 
er,  etc.  Co.,  141  Cal.  308,  74  Pac.  851, 
99  Am.  St.  Eep.  75,  unauthorized  note 
of  corporation.  HI. — McCord  v.  Crook- 
er,  83  111.  556;  Papineau  v.  White,  117 
111.  App.  51  (contract  to  prosecute  suit 
on  contingent  fee).  Me. — Cobb  v. 
Stevens,  14  Me.  472  (contract  vague 
and  uncertain) ;  Wilkins  v.  Eeed,  6  Me. 
220,  19  Am.  Dec.  211  (name  of  co- 
defendant  signed  to  note  without 
authority).  Mass.— Eastern  Expanded 
Metal   Co.   v.   Webb   Granite   &   Const. 
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invalid  because  of  public  policy  which  has  been  fully  executed,  if  the 
contract  has  been  executed  by  one  party  and  the  benefits  received  by 
the  other,  since  it  is  declared  that  he  who  gains  the  labor  or  property 
of  another  must  make  reasonable  compensation  therefor,  the  one  fur- 
nishing the  labor  or  materials  may  maintain  an  action  upon  the  com- 
mon counts  for  the  work  and  labor  done  or  materials  furnished,60  but 
a  recovery  cannot  be  had  on  an  express  contract,  for  in  the  one  case 
the  statute  declares  no  action  shall  be  brought  upon  the  contract  in 
question,60  and  in  the  other  there  is  no  contract  at  all.61 


Co.,  195  Mass.  356,  81  N.  E.  251,  11 
Am.  &  Eng.  Ann.  Cas.  631,  illegality, 
but  the  illegal  part  of  the  contract 
was  not  executed.  Mich. — Bush  v. 
Brooks,  70  Mich.  446,  461,  38  N".  W. 
562.  Mo. — Wright  v.  Broome,  67  Mo. 
App.  32,  because  not  reduced  to  writ- 
ing, which  by  agreement  was  necessary 
to  make  it  operative.  K.  J. — Waldron 
v.  Davis,  70  N.  J.  L.  788,  58  Atl.  293, 
66  L.  E.  A.  591,  lunacy  of  a  party 
after  making  of  contract.  N.  Y. — Bluem- 
ner  v.  Garvin,  120  App.  Div.  29,  104 
N.  Y.  Supp.  1009  (contract  too  indefi- 
nite); Shoemaker  v.  Buffalo  Steam 
Boiler  Co.,  83  Misc.  162,  144  N.  Y. 
Supp.  721  (contract  made  without  sub- 
mitting it  to  the  voters).     N.  C -Me- 

Phail  v.  Board  of  Comrs.,  119  N.  C. 
330,  25  S.  E.  958,  supervisors  were 
without  authority  to  contract..  Tex. 
Henrietta  Nat.  Bank  v.  Barrett  (Tex. 
Civ.  App.),.  25  S.  W.  456.,  receiver  with- 
out authority  to  hire  plaintiff. 

Compare  Jackson  v.  Belmont,  12  Me. 
494,  unauthorized   contract   of   city. 

See  the  title  "Architects  and  Build- 
ers," 2  Standard  Peoc.  704,  n.  50. 

Compare  .  Sylvania  &  G.  R.  Co.  v 
Sylvania  Lumb.  Co.,  8  Ga.  App.  656, 
70  S.  E.  51,  holding  the  fact  the  con- 
tract was  so  unilateral  and  indefinite 
that  it  was  unenforceable  does  not 
permit  of  a  recovery  on  quantum  meruit, 
but  that  the  terms  of  the  contract  are 
binding  so  far  as  they  have  been 
mutually  acted  upon. 

In  Hampton1  V:  Bd.  of  Comrs.,  4  Idaho 
646,  43  Pac.  324,  it  was  held  that  in- 
asmuch as  the  board  of  commissioners 
were  without  authority  to  hire  a  legal 
adviser  unless  the  necessity  is  appar- 
ent, the  plaintiff  could  not  recover  for 
his  services  on  a  quantum  meruit 
count. 

59.    Congress   Spring   Co.  V.  Knowl- 
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ton,  103  U.  S.  49,  26  L.  ed.  347;  Burke 
v.  City  of  Chicago,  127  HI.  App.  161, 
174  (holding  that  although  the  con- 
tract be  illegal  and  both  parties  in 
pari  delicto,  if  the  contract  is  still 
executory,  the  par);y  rescinding  may 
recover  what  he  has  advanced  there- 
under  by  an   action  of  indebitatus  i8- 


60. Ala-. — Sims  v.  McEwen's  Admr., 
27  Ala.  184.  Conn.— Grant  v.  Grant, 
63  Conn.  530,  29  Atl.  15,  38  Am.  St. 
Bep.  379.  Kan.— Wonsettler  v.  Lee,  40 
Kan.  367,  19  Pac.  862.  Ely.— Hambell 
t>,  Hamilton,  3  Dana  501.  Me. — Nor 
ton  v.  Preston>  15  Me.  14,  32  Am.  Dee 
128.  Mass. — King  v.  Welcome,  5  Gray 
41.  Mich. — Cadman  v.  Markle,  76  Mich, 
448,  43  N.  W.  315,  5.  L.  R.  A.  707 
Whipple  v.  Parker,  29  Mich.  369.  Mo, 
Wright  v.  Broome,  67  Mo.  App.  32 
N.  H.^-Lane  v.  Shackford,  5  N.  H.  130 
N.  J. — Butan  v.  Hinchman,  30  N.  J. 
L,  25,5;  Smith  v.  Smith's  Admrs.,  28 
N.  J.  L.  208,  78  Am.  Dec.  49.  N.  Y. 
Norris  v.  Lain,  16  Johns.  151;  Bur 
lingame  v.  Burlingame,  7  Cow.  92, 
N.  9. — McCracken  v.  McCracken,  88 
N.  C.  272.  Pa. — McNair  v.  Compton, 
35  Pa.  23;  Hertzog  v.  Hertzog's  Admr., 
34  Pa.  418;  Dippel  v.  Cullom,  17  Pa. 
Co.  Ct.  282,  5  Pa.  Dist.  216,  26  Pittsb. 
Leg.  J.  (N.  S.)  311.  Tex.— Bay  v. 
Young,  13  Tex.  550;  Baycraft  v.  John- 
ston, 41  Tex.  Civ.  App.  466,  93  S.  W. 
237.  Va. — McCrowell  v.  Burson,  79  Va. 
290.  Wis.— Salb  v.  Campbell,  65  Wis. 
405,  27  N.  W.  45. 

Consult  the  various  statutes  of 
frauds,  which  invariably  commence 
"no  action  shall  be  brought  upon  any 
agreement,"  etc. 

61.  Mass.— Cady  v.  Clark,  16  Gray 
73.  N.  Y. — Bluemner  v.  Garvin,  120- 
App.  Div.  29,  104  N.  Y.  Supp.  1009. 
Pa. — Harris  v.  Ligget,  1  Watts  &  S. 
301. 
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7.  Damages  Liquidated.  —  Where  by  the  terms  of  the  contract  the 
damages  for  a  breach  are  liquidated  the  action  may  be  upon  the  com- 
mon counts.82 

8.  Effect  of  the  Codes.  —  The  effect  of  the  codes  upon  the  action  in 
this  class  of  cases  will  be  found  discussed  elsewhere  in  this  work.63 

II.  PARTIES.  —  A.  General  Statement.  —  Generally  all  the  con- 
tracting parties  must  be  made  parties  to  the  action  either  as  plain- 
tiffs or  defendants.1  On  the  other  hand,  ordinarily  no  one  can  be 
made  parties  other  than  those  named  in  the  instrument  or  contract.2 

Between  the  plaintiffs  and  the  defendants  there  must  generally 
exist  a  privity  of  contract;3  therefore  a  person  subsequently  admitted 


62.  Ezell  v.  King,  93  Ala.  470,  9  So. 
634;  Maas  v.  Montgomery  Iron-Works, 
88  Ala.  323,  6  So.  701;  Holloway  v. 
Talbot,  70  Ala.  389;  Sprague  v.  Mor- 
gan, 7  Ala.  952. 

A  contract  reeiting  a  receipt  of  $600 
covenanting  to  convey  a  good  title  and 
which  provides  in  the  event  of  fail- 
"ure  so  to  do  the  defendant  was  to  re- 
turn $625  is  a  contract  for  stipulated 
damages,  which  must  be  declared  on 
specially.  Butterfield  v.  Seligman,  17 
Mich.  95. 

63.  See  the  title  "Assumpsit,"  3 
Standard  Pboc.   215. 

1.  Holyoke  v.  Loud,  69  Me.  59; 
Disbrow  v.  Creamery  P.  Mfg.  Co.,  104 
"Minn.  17,  115  N.  W.  751. 

In  consideration  of  the  construction 
of  a  well  on  the  land  of  B.,  by  the 
plaintiff  and  defendant,  all  were  to 
have  the  use  of  the  water  for  three 
years.  After  a  year  the  defendant 
fenced  the  well  excluding  plaintiffs 
stock  from  the  well.  It  was  held  in 
Westfall  v.  Perry  (Tex.  Civ.  App.),  23 
S.  W.  740,  that  E.,  the  owner  of  the 
land,  although  a  party  to  the  contract, 
was  neither  a  necessary  nor  proper 
party  to  the  action,  because  she  had 
not  broken  any  contract,  or  by  any  act 
of  hers,  injured  the  plaintiff. 

A  party  whose  functions  have  wholly 
terminated  and  who  has  no  rights  to 
be  affected  is  not  a  necessary  party  to 
the  action.  Olson  v.  Ostby,  178  111.  App. 
165. 

Persons  Named  at  End  of  Contract 
Not  Necessarily  Parties. — Where  the 
contract  expressly  stated  that  it  was 
between  two  named  parties,  the  fact 
that  another's  name  appeared  at  the 
end  of  the  contract  with  that  of  one 

of  the  parties  did  not  make  such  other 
a  party    to    the    contract.    Shriner  v. 


Craft,  166  Ala.  146,  51  So.  884,  139  Am. 
St.  Eep.  19,  28  L,  E.  A.  (N.  S.)  450. 

2.  Chaffee  v.  Eutland  E.  Co.,  53  Vt. 
345. 

When,  however,  the  right  of  action 
exists  independently  of  the  contract, 
the  party  interested  or  liable,  and  for 
whom  the  contract  was  actually  made 
may  sue  or  be  sued  although  not  named. 
Chaffee  v.  Eutland  E.  Co.,  53  Vt.  345. 

A  person  who  though  not  a  party  to 
the  contract  fraudulently  induced  it  is 
not  a  proper  party  in  an  action  upon 
the  contract.  Lemon  v.  Wheeler,  96 
Mo.  App.  651,  70  S.  W.  924. 

But  in  Gas  Power  Agency  Ltd.  V. 
Central  Garage  Co.,  19  West.  L.  Eep. 
(Canada)  193,  it  was  held  proper  to 
unite  as  defendants,  the  parties  who 
breached  the  agreement  and  those  per- 
sons inducing  the  breach. 

3.  U.  S. — Second  National  Bank  v. 
Grand  Lodge,  98  U.  S.  123,  25  L.  ed.  75. 
Cal. — McLaren  v.  Hutchinson,  18  Oal. 
80.  la. — Davis  v.  Clinton  W.  W.  Co.,  54 
Iowa  59,  6  N.  W.  126,  37  Am.  Sep.  185. 
Mass.— Hills  v.  Snell,  104  Mass.  173,  6 
Am.  Eep.  216.  Tex. — Allison  v.  Shilling, 
27  Tex.  450,  86  Am.  Dec.  622;  Brush  v. 
Clarendon  Land,  etc.  Co.,  2  Tex.  Civ. 
App.  188,  21  S.  W.  389;  I.  &  G.  N. 
E.  Co.  v.  Hutchins,  1  White  &  W.  Civ. 
Oas.,  §303.  Eng.— Schmaling  v.  Thom- 
linson,  1  Marsh  500,  6  Taunt.  147,  128 
Eng.  Eeprint  989. 

That  the  plaintiff  had  a  separate 
agreement  with  a  third  person  "as  be- 
tween themselves"  did  not  malse  it  nec- 
essary to  join  such  third  person  in  an 
action  upon  the  original  contract. 
Brown  v.  Salisbury,  123  Fed.  203. 

Exceptions  Enumerated. — In  Second 
National  Bank  v.  Grand  Lodge,  98  U. 
S.  123,  25  L.  ed.  75,  the  court  said: 
"No  doubt  the  general  rule  is  that  such 
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to  the  contract  without  any  privity  to  the  other  party,  as  for  example, 
a  sub-contractor,  need  not  be  joined  as  plaintiff  in  an  action  thereupon.* 

Change  Wrought  by  Codes.  —  The  code  has  not  changed  the  common 
law  rules  relating  to  joinder  of  parties  to  the  action  except  in  the 
particular  that  if  a  co-promisee  refuses  to  join  he  may  be  made  a 
party  defendant.5 

By  whatever  name  a  person  may  contract,  he  may  sue  and  be  sued  by 
his  true  name,  upon  averring  in  the  declaration  that  he  executed  the 
instrument  but  was  described  therein  by  the  name  there  appearing.6 

B.  Parties  Plaintiff.  —  1.  General  Rule.  —  At  Common  Law. 
In  general,  at  common  law,  the  action  on  a  contract,  whether  express 
or  implied,  or  whether  by  parol  or  under  seal,  or  of  record,  must  be 
brought  in  the  name  of  the  party  in  whom  the  legal  interest  is  vested,7 


a  privity  must  exist.  But  there  are 
confessedly  many  exceptions  to  it.  One 
of  them,  and  by  far  the  most  frequent 
one,  is  the  case  where,  under  a  con- 
tract between  two  persons,  assets  have 
come  to  the  promisor's  hands  or  under 
his  control  which  in  equity  belong  to  a 
third  person.  In  such  a  case  it  is  held 
that  the  third  person  may  sue  in  his 
own  name.  But  then  the  Suit  is  founded 
rather  on  the  implied  undertaking  the 
law  raises  from  the  possession  of  the 
assets  than  on  the  express  promise 
Another  exception  is  where  the  plain- 
tiff is  the  beneficiary  solely  interested 
in  the  promise,  as  where  one  contracts 
with  another  to  pay  money  or  deliver 
some  valuable  thing  to  a  third.  But 
where  a  debt  already  exists  from  one 
person  to  another,  a  promise  by  a  third 
person  to  pay  such  debt  being  primar- 
ily for  the  benefit  of  the  original 
debtor,  and  to  relieve  him  from  liabil- 
ity to  pay  it  (there  being  no  novation) 
he  has  a  right  of  action  against  the 
promisor  for  his  own  indemnity;  and 
if  the  original  creditor  can  also  sue, 
the  promisor  would  be  liable  to  two 
separate  actions,  and  therefore  the  rule 
is  that  the  original  creditor  cannot  sue. 
This  case  is  not  an  exception  from  the 
general  rule  that  privity  of  contract  is 
required.  There  are  some  other  excep- 
tions recognized." 

But  a  want  of  privity  is  no  objection 
to  an  action  of  indebitatus  assumpsit 
for  money  had  and  received.  Bank  of 
Metropolis  v.  First  Nat.  Bank,  19  Fed. 
301. 

4.  La. — McCord  v.  West  Feliciana  E. 
Co.,  1  Bob.  519.  Me. — Barstow  v.  Gray, 
3  Me.  409,  416.     Md.— Oelrich  Lurman 

yoi,  xj 


!-.  Artz,  21  Md.   524.     Mo.— McKnight 
v.  Watkins,  6  Mo.  App.  118. 

5.  Burkett  v.  Lehmen  Higginson  G. 
Co.,  8  Okla.  84,  56  Pac.  856. 

6.  111. — Northwestern  Distilling ,  Co. 
v.  Brant,  69  111.  658,  18  Am.  Rep.  631;  • 
Steinfeld  v.  Taylor,  51  111.  App.  399. 
Mass. — iSee  Charitable  Assn.  v.  Baldwin, 
1  Mete.  359.  Tenn. — Trustees  of  Mc- 
Minn  1).  Beneau,  2  Swan  94. 

7.  U.  S.— Tyler  v.  Judges,  etc.,  179 
U.  S.  405,  21  Sup.  Ct.  206,  45  L.  ed, 
252.  .See  Van  Ness  v.  Forrest,  8  Cranch 
30,  3  L.  ed.  478.  Ala.— Shotwell  & 
Co.  v.  Gilkey's  Admr.,  31  Ala.  724j- 
Gayle  v.  Martin,  3  Ala.  593;  Callison  V. 
Little,  2  Port.  89.  Ark.— Tell  v.  Snow, 
24  Ark.  554;  Hardie  v.  Mills,  20  Ark. 
153;  Phillips  v.  Pennywit,  1  Ark.  59. 
Conn. — Treat  v.  Stanton,  14  Conn.  445; 
Potter  v.  President,  etc.  Yale  College, 
8  Conn.  52.  Ga. — See  Fletcher  v.  Col- 
lier, 61  Ga.  653,  661;  Taylor  v.  Felder, 
7  Ga.  App.  219,  66  S.  E.  628.  HI.— Star- 
rett  v.  Gault,  165  111.  99,  46  N.  E.  220; 
Larned  v.  Carpenter,  65  111.  543;  Dix  V. 
Mercantile  Ins.  Co.,  22  HI.  272;  Moore 
v.  Terhune,  161  111.  App.  155;  Miller  v. 
Kingsbury,  28  111.  App.  532;  Dinet  V. 
Beilly,  2  111.  App.  316.  la.— Cottle  «. 
Cole  &  Cole,  20  Iowa  481.  Ky.— Fisher 
&  Co.  v.  Hoover,  9  Ky.  (Opin.)  425; 
Com.  v.  Hugh.es,  8  B.  Mon.  400.  Mass. 
Inhab.  of  Northampton  v.  Elwell,  4 
Gray  81 ;  Capen  v.  Barrows,  1  Gray  376. 
Miss. — Anderson  v.  Williams,  24  Miss. 
684.  N.  H.— Kenniston  v.  Ham,  29  N. 
H.  501.  N.  Y.— Emery  &  Martin  v. 
Hitchcock  &  Hart,  12  Wend.  156.  Ohio. 
Myers  v.  Miller,  2  West.  L.  M.  420,  2 
Ohio  Dec.  (Beprint)  319;  Towhsend  v. 
Carpenter,  11  Ohio  21j  Miller  v,  Beebe, 
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'  although  he  be  merely  a.  naked  trustee  ;8  consequently  one  who  holds 
merely  an  equitable  title  cannot  bring  an  action  in  his  own  name." 
There  are,  however,  many  exceptions  to  this  rule,  which  will  be 
treated  elsewhere  in  this  work.10 

The  person,  in  whose  name  the  contract  is  made,  is  deemed  generally 
to  be  the  person  in  whom  the  legal  interest  is  vested,  and  is  therefore 
the  proper  party  plaintiff,"  although  the  beneficial  interest  is  m  an- 


Wright  431.  Pa.— Kountz  v.  Holthouse, 
85  Pa.  235.  Tenn.— Eallwiekle  v.  Keith, 
•  1  Heisk.  360;  Wolfe  v.  Tyler,  1  Heisk. 
313;  Gwinther  v.  Gerding,  3  Head  197; 
MeAlester  v.  Marberry,  4  Humph.  426; 
Cocke  v.  Dickens,  4  Yerg.  29,  26  Am. 
Dec.  214.  Vt.— Davenport  P.  North  E. 
Mutual  Life  Assn.,  47  Vt.  528;  Mavnard 
&  Edmunds  v.  Briggs,  26  Vt.  94  (hold- 
ing suit  may  be  brought  in  the  name 
of  the  party  named  in  the  contract  or 
by  the  parties  legally  interested  at 
plaintiff's  option);  Hall  r.'Huntoon,  17 
Vt.  244,  44  Am.  Dec.  332;  Lapham  « 
Green,  9  Vt.  407.  Va. — Clarksons  v. 
Doddridge,  14  Gratt.  42.  W.  Va.— Simg 
v.  Carpenter,  Frazier  &  Co.,  68  W.  Va. 
223,  69  S.  E.  794.  Eng.— Skinner  v. 
Stocks,  4  B.  &  Aid.  437,  106  Eng.  Re- 
print 997  (holding  the  action  may  be 
maintained  either  in  the  name  of  the 
person  with  whom  the  contract  was 
made  or  the  person  really  interested) ; 
1  Chitty  PI.  3.  In  Potter  v.  President, 
etc.,  8  Conn.  52,  it  was  held  that  a  con- 
tract by  A.  B.  and  C,  with  the  defend- 
ant, which  described  the  former  as  "a 
committee  of  subscribers  to  raise  a 
fund  for  the  benefit  of  the  society  in 
P."  was  a  contract  in  which  the  legal 
interest  was  vested  in  A.  B.  and  C,  and 
that  the  added  words  were  deseriptio 
personae. 

The  action  should  be  brought  in  the 
names  of  the  promisees  and  not  in  the 
name  of  a  company  or  firm  where  it  has 
the  cause  of  action.  Armstrong  v.  Rob- 
inson, 5  Gill  &  J.  (Md.)  412. 

In  Whom  Legal  Interest  Is  Vested. 
"The  legal  interest  in  a  contract  is  in 
the  person  to  whom  the  promise  is 
made,  and  from  whom  the  considera- 
tion passes."  Hall  v.  Huntoon,  17  Vt. 
244,  44  Am.  Dec.  332. 

Action  to  recover  money  paid  by  mis- 
take may  be  brought  in  the  name  of  the 
party  to  be  benefited,  being  based  upon 
an  implied  undertaking.  Moody  v.  Rob- 
ertson, 46  Ala.  432. 

Distinction  Between  Benefit  and  In- 
terest.— Where   a    covenant   is    entered 


into  with  two  covenantees,  to  pay  to 
one  of  them  a  certain  sum  of  money,  or 
such  sum  as  shall  be  awarded  to  him, 
although  the  one  to  whom  the  money 
is  to  be  paid  is  alone  to  be  benefited, 
still  both  having  an  interest  in  the 
covenant,  the  action  must  be  brought 
in  the  names  of  both,  or  in  the  ease 
of  the  death  of  one,  in  the  name  of 
the  survivor.  Emery  &  Martin  v.  Hitch- 
cock &  Hart,  12  Wend.  (N.  Y.)   156. 

Party  to  Insurance  Policy  Without 
Interest. — If  one  of  the  parties  to  an 
insurance  policy  have  no  interest  he 
cannot  be  joined  in  the  action.  Blanch- 
ard  v.  Dyer,  21  Me.  Ill,  38  Am.  Dec. 
253;  Gardner  v.  Bedford  Ins.  Co.,'  17 
Mass.  613. 

8.  Weber  v.  Columbia  Amusement 
Co.,  160  App.  Div.  835,  146  N.  Y.'Supp 
53. 

9.  Hardie  v.  Mills,  20  Ark.  153; 
Crawford  v.  McDaniel,  1  Rob.  (Va.) 
448;   1  Chitty,  PI.  2. 

Contra. — Since  under  the  procedure 
in  Texas,  the  remedies  at  common  law 
and  those  in  equity  are  blended,  the 
holder  of  the  entire  equitable  interest 
in  a  contract  may  sue  alone  to  enforce 
it.  Cleveland  v.  Heidenheimer,  92  Tex. 
108,  46   S.  W.  30. 

10.  See  titles  "Bills  and  Notes;" 
' '  Parties ; "   "  Partnership. ' ' 

"There  are  however  many  exceptions 
to  the  rule.  All  ostensible  partners  of 
a  firm,  who  have  a  legal  interest  in  the 
contract,  must  join  in  the  action;  but 
dormant  partners,  though  legally  in- 
terested in  the  event  of  the  suit,  need 
not  join;  neither  is  an  infant  or  nom- 
inal partner  required  to  join."  Phillips 
v.  Pennywit,  1  Ark.  59. 

Other  exceptions  exist  in  cases  in 
which  the  endorsee  of  negotiable  con- 
tracts and  in  which  the  person  benefi- 
cially interested  may  sue  in  their  own 
names.  Miller  v.  Beebe,  Wright  (Ohio) 
431;  Wolfe  v.  'Tyler,  1  Heisk.  (Tenn.)  ' 
313. 

11.  Ala.— Buck  v.  Carlisle,  98  Ala. 
580,- 13  So.  585.     Ark.— Cantwell  V.  Pa- 
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other,12  or  though  other  persons  may  be  secretly  interested  in  it,13  or 
have  advanced  the  consideration.14 

Generally  the  remedy  for  a  breach  of  contract  is  confined  to  the 
original  parties  to  the  contract,15  a  rule  which  is  particularly  true  in 
the  ease  of  contracts  under  seal.16     Therefore  strangers  to  the  con- 


cific  Express  Co.,  58  Ark.  487,  25  S.  W. 
503.  Conn. — Treat  v.  Stanton,  14  Conn. 
445.  HI.— Corbett  v.  Schumacker,  83  111. 
403.  Ky.— Scott  v.  Patton's  Exr.,  1  A. 
K.  Marsh.  441.  La. — Peters  v.  Pacific 
Guano  Co.,  42  La.  Ann.  690,  695,  7  So. 
790.  Me. — Farmington  v.  Hobert,  74 
Me.  416;  Tainfer  v.  "Winter,  53  Me.  348. 
Md.— Willson  v.  Sands,  36  Md.  38. 
Mass. — Turner  v.  Quincy,  etc.  Ins.  Co., 
109  Mass.  568;  Jackson  v.  Farmers  Mut. 
Fire  Ins.  Co.,  5  Gray  52.  Mich.— Sis- 
son  v.  Cleveland  &  Toledo  E.  Co.,  14 
Mich.  489,  90  Am.  Dec.  252.  Mo. — Atch- 
ison v.  Chicago,  E.  I.  &  P.  B.  Co.,  80 
Mo.  213.  N.  J.— M'Intosh  v.  Long,  2 
N.  J.  L.  256,  holding  the  covenantee 
must  be  named  in  the  action.  N.  Y. 
Pond  v.  Curtiss,  7  Wend.  45;  New- 
comb  v.  Clark,  1  Denio  226.  Tex.— Mis- 
souri Pac.  B.  Co.  v.  Smith,  84  Tex.  348, 
19  S.  W.  509;  Houston  &  T.  C.  E.  Co. 
v.  Stewart  &  Co.,  1  White  &  W.  Civ. 
Cas.  §1247.  Vt. — Maynard  &  Edmunds 
v.  Briggs,  26  Vt.  94;  Lapham  v.  Green, 
9  Vt.  4Q7. 

Plaintiffs  who  contracted  with  the 
defendant  carrier  may  bring  the  action 
for  breach  of  the  contract  even  though 
they  did  not  own  the  goods  to  be  trans- 
ported. Cobb,  Blasdell  &  Co.  v.  Illinois 
O.  E.  Co.,  38  Iowa  601,  616.  See  the 
title  "Freight  Carriers." 

If  the  promise  is  made  to  one  as 
agent,  the  promise  is  deemed  to  have 
been  made  to  the  principal,  and  he  is 
the  person  legally  interested,  but  this 
is  not  true  if  the  agent  has  a  special 
property  in  the  agreement.  Treat  v. 
Stanton,  14  Conn.  445.  See  the  title 
"Principal  and  Agent." 

Where  the  contract  is  for  the  bene- 
fit of  the  contracting  party,  and  the 
third  person  is  a  stranger  to  the  con- 
sideration, the  action  must  be  brought 
by  the  promisee.  But  where  one  con- 
tracts with  another  to  pay  or  deliver 
something  to  a  third  person,  the  third 
person  is  the  party  in  interest.  Tor- 
Tens  v.  Campbell,  74  Pa.  470;  Blymire 
v.  Boistle,  6  Watts  (Pa.)   182. 

12.  Ala. — Ex  parte  Eandall,  149  Ala. 
640,  42  So.  870;  Hirschf elder  v,  Mitch- 
ell, 54  Ala.  419;   Yerby  v.  Sexton,  48 
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Ala.  311,  325;  Fry  v.  Carter  &  Howell, 
25  Ala.  479.  Cal. — Graham  v.  Franke, 
104  Cal.  xvii,  38  Pac.  455.  Colo.— Faust 
v.  Goodnow,  4  Colo.  App.  352,  36  Pac. 
71.  la. — Westbrook  v.  Griffin,  132  Iowa- 
185,  109  N.  W.  608.  Ky.— Mills  v.  Still- 
well,  28  Ky.  L.  Eep.  204,  89  S.  W.  112; 
Weathers  v.  Eay,  4  Dana  474.  N.  H. 
Barnes  v.  Union  M.  F.  I.  Co.,  45  N.  H 
21.  N.  Y.— Pond  v.  Curtiss,  7  Wend. 
45.  Ohio. — Arcade  Hotel  Co.  v.  Wiatt, 
1  Ohio  C.  C.  55,  1  Ohio  Cir.  Dec.  34. 

13.  Ark. — Phillips  v.  Pennywit,  '  1 
Ark.  59.  HI. — Corbett  v.  Schumacher, 
83  111.  403.  N.  C— Weatherly  v.  Miller, 
47  N.  C.  166. 

14.  Dallum  v.  Birdsall,  66  111.  378. 

15.  HI. — Harms  v.  McCormick,  132 
HI.  104,  22  N.  E.  511;  Home  Library 
Assn.  v.  Witherow,  50  111.  App.  117 
(holding  upon  a  sealed  instrument,  the 
action  is  confined  to  the  parties).  La. 
See  Augusta  Ins.  Co.  v.  Packwood,  9 
La.  Ann.  74.  Mass. — National  Life  Ins. 
Co.  v.  Allen,  116  Mass.  398;  Flynn  v. 
North  Am.  L.  Ins.  Co.,  115  Mass.  449; 
Sanders  v.  Filley,  12  Pick.  554.  N.  J. 
Smith  v.  Emery,  12  N.  J.  L.  53.  N.  Y. 
Van  Alstyne  v.  Van  Slyck,  10  Barb. 
383,  one  not  a  party  to  a  covenant  can-' 
not  sue  thereupon.  N.  D. — Bennett  v. 
Glaspell,  15  N.  D.  239,  107  N.  W.  45. 
Vt— See  Bowman  v.  Bailey,  10  Vt.  170. 
Eng. — Barford  v.  Stuckey,  2  Brod.  & 
Bing.  333,  129  Eng.  Eeprint  995. 

A  sub-contractor  cannot  pass  by  his 
immediate  employer  and  sue  the  prin- 
cipal or  proprietor  of  the  work.  Lake 
Erie,  etc.,  E.  Co.  v.  Eckler,  13  Ind.  67. 

16.  Schaef  er  v.  Henkel,  7  Abb.  N.  O. 
(N.  Y.)  1. 

In  an  action  upon  a  sealed  lease,  the 
plaintiff,  not  a  party  to  the  contract, 
contended  that  he,  as  principal,  was 
the  real  party  in  interest.  The  court, 
ruling  against  the  plaintiff,  said  that: 
"One  great  object  of  this  provision 
was  to  enable  an  assignee  of  a  chose 
in  action  to  sue  in  his  own  name,  and 
it  would  be  placing  a  construction  upon 
this  provision  which  is,  I  think,  unwar- 
ranted, to  held  that  a  sealed  instru- 
ment, executed  by  parties,  belongs  to 
another,  without  any  transfer  whatever 
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traet,  or  persons  not  privy  thereto,  cannot  sue  upon  it,"  even  though 
they  may  be  incidentally  benefited  by  the  contract.18  Nor  can  suc- 
cessors to  parties  to  the  contract  sue  in  their  own  names.19  But  in 
some  jurisdictions  a  third  person  for  whose  benefit  a  contract  was 
expressly  made  may  maintain  an  action  for  a  breach  thereof.20 


by  a  party  named  therein.  The  party 
whose  signature  and  seals  are  affixed 
to  such  an  instrument,  and  are  named 
therein,  are  the  real  parties  in  interest 
for  they  only  are  bound  thereby.'5 
Sohaefer  v.  Henkel,  7  Abb.  N.  C.  (N. 
T.)  1. 

Two  of  the  plaintiff's  contracted  un- 
der seal  to  do  certain  work  which  waa 
done  by  all  three  of  the  plaintiffs,  but 
not  according  to  the  agreement.  Held 
the  action  should  have  been  brought  in 
the  names  of  the  two  contracting  par- 
ties only.  Bricker  v.  Ancell,  23  N.  C, 
Q.  B.  481. 

17.  Ala.— Buck  v.  Carlisle,  98  Ala. 
580,  13  So.  585.  Cal.— McLaren  v. 
Hutchinson,  18  Cal.  80.  la. — Davis 
v.  Clinton  W.  W.  Co.,  54  Iowa  59,  6  N. 
W.  126,  37  Am.  Rep.  185.  Mo.— Har- 
vey v.  Terre  Haute  &  I.  E.  Co.,  74  Mo. 
538.  N.  Y— Niles  &  Richmond  v.  Cul- 
ver &  Foote,  8  Barb.  205.  Pa. — Adams 
v.  Kuehn,  119  Pa'.  76,  .13  Atl.  184.  Tex. 
House  v.  Houston  Waterworks  Co.,  88 
Tex.  233,  31  S.  W.  179;  Jones  v.  G-eorge, 
61  Tex.  345;  48  Am.  Rep.  280;  Blake  v. 
Miller,  1  White  &  W.  Civ.  Cas.  §1213; 
Stadler  &  Co.  v.  Talley,  3  Wills.  Civ. 
Cas.  §472.  Vt. — Dennison  v.  Boylston, 
48  Vt.  439.  Wyo.— McCarteney  v.  Na- 
tional Bank,  1  Wyo.  382.  Eng. — Alton 
v.  Midland  R.  Co.,  19  J.  Scott.  (N.  S.) 
213,  115  E.  C.  L.  213,  240;.  Tollit  v. 
Sherstone,  5  M.  &  W.  283. 

A  person  not  a  party  to  the  con- 
tract and  not  interested  in  it  is  neither 
a  necessary  nor  proper  party  plaintiff. 
Hurlbutt  v.  Spaulding  Saw  Co.,  93  Cal. 
55,  28  Pac.  795;  Barber  v.  Cazalis,  30 
Cal.  92;  Zibell  v.  Western  Steel  C.  & 
P  Co.,  152  111.  App.  80. 

The  rule  in  the  text  applies  to  an 
action  of  tort  arising  out  of  contract. 
Tollit  v.  Sherstone,  5  M.  &  W.  (Eng.) 
283. 

An  exception  to  the  rule  exists  where 
one  under  a  contract  receives  goods  or 
property  to  which  another,  not  a  party 
to  the  contract,  is  entitled.  The  law 
will  imply  a  promise  to  account  to  the 
beneficiary.     I>avis   v.    Clinton   W.   W. 


Co.,  54  Iowa  59,  6  N.  W.  126,  37  Am. 
Rep.  185. 

A  consignee,  though  not  a  party  to 
the  contract  may  maintain  an  action 
for  a  breach  thereof  in  some  jurisdic- 
tions. See  the  title  "Freight  Car- 
riers." 

Agreement  With  Stranger  To  Share 
Profits.— The  fact  that  the  plaintiff 
agreed  with  others  they  might  share 
the  profits  did  not  make  them  parties 
to  trie  contract  or  necessary  parties 
plaintiff.  Simmons  v.  'Jaselli,  38  App. 
Cas.    (D.   C.)   242,  249. 

Person  Acquiring  Interest  After  Mak- 
ing Contract— After  the  contract  was 
made,  plaintiff  took  one  B  into  partner- 
ship and  gave  him  an  interest  in  them, 
but  before  the. work  was  completed  the 
partnership  was  dissolved  and  B  relin- 
quished his  interest.  Held,  that  B  hav- 
ing no  interest  in  the  contract  when 
the  work  was  completed  was  neither  a 
necessary  nor  a  proper  party.  Not  hav- 
ing been  a  party  to  the  contracts  when 
made,  it  was  not  necessary  to  allege 
the  fact  that  he  had  acquired  an  in- 
terest which  he  had  reassigned  to  the 
plaintiff  before  the  suit  was  brought. 
Maverick  v.  Maury  79  Tex.  435,  15 
S.  W.  686. 

Custom  Enabling  Strangers  To  Sue. 
A  general  custom  would  not  enter  into 
an  express,  entire  and  unambiguous 
contract  so  as  to  give  rights  of  action 
to  several  parties,  strangers  to  the  con- 
tract, in  their  own  names,  on  the  ground 
they  furnished  a  portion  of  the  consid- 
eration. Zibell  v.  Western  Steel  C.  & 
F.  Co.,  152  111.  App.  80. 

18.  la. — Davis  v.  Clinton  W.  W.  Co., 
54  Iowa  59,  6  N.  W.  126,  37  Am.  Rep. 
185.  Me.— Parmington  v.  Hobert,  74 
Me.  416.  N.  Y—  Lake  Ontario  Shore  R. 
Co.  v.  Curtiss,  80  N.  Y.  219. 

19.  Trustees  appointed  to  sell  town 
lots  had  power  to  appoint  successors.  A 
note  having  been  made  payable  to  them- 
selves personally  could  ,not  be  sued  om 
in  the  names  of  the  successors  to  the 
trustees.  Bumpass  v.  Richardson,  1 
Stew.   (Ala.)    16. 

20.  See  the  title'  "Parties." 
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In  Equity.  —  The  rules  of  the  common  law  were  relaxed  in  equity,  "and 
here  the  real  party  in  interest  was  permitted  to  maintain  the  action  in 
his  own  name.  This  subject  will  be  found  treated  elsewhere  in  this 
work.21 

2.  Real  Party  in  Interest.  —  Under  the  code  practice,  actions  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  except  as 
otherwise  provided.22  The  purpose  of  this  statute  is  a  relaxation  of 
the  strict  rules  of  the  common  law,  so  as  to  enable  those  directly 


21.  See  the  title  "Parties." 

22.  TJ.  S. — Inman  &  Co.  v.  Seaboard 
Air  Line  E.  Co.,  159  Fed.  960,  973,  citing 
Georgia  Code.  Afk.^ — Dickenson  v.  Har- 
ris, 48  Ark.  355,  3  S.  W.  58;  Hunnicutt 
V.  Kirkpatrick,  39  Ark.  172;  Nolen  v. 
Royston,  36  Ark.  561.  .  Cal. — Western 
Development  Co.  v.  Emery,  61  Cal.  611; 
Wiggins  v.  McDonald,  18  Cal.  126.  Colo. 
First  Nat.  Bank  v.  Hummel,  14  Colo. 
259-275,  23  Pac.  986,  20  Am.  St.  Bep. 
257,  8  L.  R.  A.   788.     Fla.— Woodbury 

•V.  Tampa  W.  W.  Co.,  57  Fla.  249,  49  So. 
556,  560,  21  L.  E.  A.  (N.  S.)  1037.  Ga. 
Code  1895,  §2286.  Ind.— Singleton  V. 
O'Blenis,  125  Ind.  151,  25  N.  E.  154; 
State  v.  Euhlman,  111  Ind.  17,  11  N: 
E.  793;  Shoemaker  v.  Board  of  Comrs., 
36  Ind.  175;  Hancock  v.  Eitchie,  11  Ind. 
48.  la.— Westbrook  v.  Griffin,  132  Iowa 
185,  109  N.  W.  608;  See  Hewitt-  v. 
Young,  82  Iowa  224,  47  N.  W.  1084; 
Phillips  v.  Bush,  15  Iowa  64.  Mo. — Will- 
iams &  Yeatman  v.  Whitlock,  14  Mo. 
552.  N.  Y.— Allen  v.  Brown,  44  N.  Y. 
228;  Avery  v.  New  York  Cent.  &  H.  B. 
E.  Co.,  7  N.  Y.  Supp.  341,  26  N.  Y.  St. 
279.  Ore.— Kimball  &  Co.  •;;.  Bleick,  24 
Ore.  59,  32  Pac.  766.  Vt. — Cummings  v. 
Blaisdell,  43  Vt.  382.  Wis.— Mann  v. 
Aetna  Ins.  Co.,  38. Wis.  114. 

The  real  party  in  interest  has  been 
held  to  be  the  person  having  the  title 
to  the  instrument  on  which  the  action 
is  brought,  even  though  the  proceeds, 
when  recovered  by  him  are  to  be  prin- 
cipally paid  over  to  another  person  ulti- 
mately entitled  to  receive  them  from 
him.  First  Nat.  Bk.  v.  Hummel,  14  Colo. 
259,  275,  23  Pac.  986,  20  Am.  St.  Eep. 
257,  8  L.  E.  A.  788;  Sheridan  v.  "New 
York,  68  N.  Y.  30;  Allen  1).  Brown,  44 
N.  Y.  228;  Williams  v.  Br.own,  2  Keyes 
(N.  Y.)  486;  Fulton  v.  Fulton,  48  Barb. 
(N.  Y.)  581;  Greene  v.  Niagara  Fire 
Ins.  Co.,  6  Hun  (N.  Y.)  128.  See  Kohl 
v.  Bradley,  Clark  &  Co.,  130  Wis.  8'01, 
110  N.  W.  265. 


Whether  a  Real  Party  in  Interest  for 
Court. — The  determination  of  the  ques- 
tion whether  a  person  is  the  real  party 
in  interest  is  for  the  court  upon  the 
facts,  in  the  case.  Williams  &  Yeat- 
man v.  Whitlock,  14  Mo.  552. 

Equitable  Owner  the  Party  Eeally 
Interested. — In  Yerby  v.  Sexton,  48  Ala. 
311,  the  court  said:  "Where  the  dry1, 
legal  title  is  in  one,  and  a  clear,  equit- 
able, title  is  in  another,  whether  by 
transfer,  delivery;  or  otherwise,  to 
whom  the  money  alone  belongs,  and 
who  only  is  entitled  to  receive  it,  and 
authorized  to  discharge  the  debtor— in 
such  cases,  there  is  no  trouble;  the  ac- 
tion must  be  brought  in  the  name  of  the 
equitable  owner.  He  is,  in  the  lan- 
guage of  said  section-^-the  party  really 
interested." 

In  Alabama  it  is  only  when  the  eon- 
tract  is  for  the  payment  of  money  that 
the  action  may  be  brought  in  the  name 
of  the  party  really  interested.  TSx 
parte  Eandall,  149  Ala.  640,  42  So.' 870; 
Allen  v. ,  Alston,  147  Ala.  609,  41  So. 
159;  Sullivan  v.  Louisville  &  N.  E.  Co., 
138  Ala.  650,  35  So.  694.  '      , 

A  contract  for  the  performance  of 
services  is  not  within  the  statute.  Sulli- 
van v.  Louisville  &  N.  E.  Co.,  138  Ala. 
650,   35   So.   694. 

Real  Party  When  Portion  of  Cause 
of  Action  Is  Assigned. — "The  statute 
requiring  the  real  party  in  interest  to 
sue  should  be  construed  in  reference  to 
the  principle  of  common  law  above, 
stated,  and  must  be  limited  to  those 
cases  in  which  the  reapparty  in  inter- 
est possesses  the  entire  cause  of  ac- 
tion. The  original  owner  of  a  cause 
of  action  cannot,  by  parting  with  a  por- 
tion of  his  interest  in  it,  give  a  right 
of  action  to  his  assignee,  neither  by  the 
common  law  nor  by  anything  contained 
in  the  present  act  regulating  practice 
in  the  courts  of  justice."  Cable  «..-St  ... 
Louis  M.  R.  &  D.'Oo.,  21  Mo.  133. 
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interested  in,  but  not  parties  to,  the  contract,  to  maintain  an  action 
for  its  breach.23 

An  exception  to  the  rule  common  to  the  codes, exists  where  the  title 
is  vested  in  one  as  trustee  of  an  express  trust ;  in  such  case  the  trustee, 
not  the  beneficiary,  is  the  proper  party  plaintiff.24  But  if  the  trustee 
declines  to  bring  the  proper  action,25  or  is  colluding  with  the  party  to 
be  prosecuted,28  then  the  beneficiary  may  maintain  the  action.27 

3.  Joinder  of  Parties  Plaintiff.  —  a.  General  Statement.  —  The 
'action  must  follow  the  nature  of  the  interest  disclosed  by  the  contract ; 
the  promisees  have  no  right  of  election  to  sue  upon  it  severally  or 
jointly  because  of  the  damages  resulting  from  its  breach.28 

"Where  the  promisees  or  obligees  have  a  common  interest  they  may 
join  as  plaintiffs,  but  if  their  interest  be  united  they  must  join.20 
On  this  subject  the  code  provides  that  all  persons  having  an  interest 
in  the  subject  of  the  action,  and  in  obtaining  the  relief  granted  may 
be  joined  as  plaintiffs  or  defendants.30 


23.  Woodbury  f.  Tampa  "Waterworks 
Co.,  57  Fla.  249,  49  So.  556,  560,  21  L. 
E.  A.  (N.  S.)   1037. 

24.  Dickenson  v.  Harris*  48  Ark. 
355,  3  S.  W.  58;  Hunnicutt  v.  Kirkpat- 
rick,  39  Ark.  172;  Greene  v.  Niagara 
Fire  Ins.  Co.,  6  Hun  (N.  Y.)  128. 

Contract '  for  Benefit  of  Another. 
"Where  a  contract  is  made  in  the 
name  of  one,  though  for  the  benefit  of 
another,  the  one  named  as  the  contract- 
ing party  may  be  deemed  the  trustee 
of  an  express  trust,  and  may  bring  the 
action  in  his  own  name  without  join- 
-ing  the  person  for  whose  benefit  the 
agreement  is  made."  Faust  v.  Good- 
now,  4  Colo.  App.  352,  36  Pac.  71. 

25.  Greene  v.  Niagara  Fire  Ins.  Co., 
6  Hun  (N.  Y.)  128. 

26.  Greene  V,  Niagara  Fire  Ins.  Co., 
6  Hun  (N.  Y.)   128. 

27.  Greene  v.  Niagara  Fire  Ins.  Co., 
6  Hun  (N.  Y.)   128. 

28.  Masterson  v.  Phinizy,  56  Ala. 
336. 

Where  a  bond  is  given  to  the  state 
as  sole  obligee,  for  the  use  of  two  or 
more  persons  as  beneficiaries,  if  the  in- 
terest of  the  beneficiaries  be  joint,  they 
must  joih  as  relators;  if  several  they 
may  sue  separately.  State  v.  Hessel- 
meyer,  34  Mo.  76. 

29.  U.  S. — Chew  v.  Brumagen,  13 
Wall.  497,  20  L.  ed.  663.  Ala.— No.  5 
Mining  Co.  v.  Bruce,  4  Colo.  293.  Ind. 
Tate  v.  Ohio  &  M.  E.  Co.,  10  Ind.  174. 
Eng. — Osborne  &  Amphlett  r.  Harper, 
5  East  225,  102  Eng.  Eeprint  1056. 

In  Harris  v.  Warlick  (Tex.  Civ.  App.), 


42  8.  W.  356,  in  which  a  widow  sold 
her  half  interest  in  the  community 
property  to  the  defendant,  who  was 
to  manage  the  entire  property,  it  was 
held  in  an  action  for  a  breach  of  the 
contract  that  the  minor  heirs  were  in- 
terested in  the  subject-matter  of  the 
suit  and  were  properly  joined  as  plain- 
tiffs. 

If  the  contract  is  such  that  one  prom- 
isee has  no  interest  in  the  recovery  of 
the  other,  each  may  maintain  his  ac- 
tion without  joining  the  others.  For 
example,  where  a  funeral  party  was 
delayed  in  returning  home  by  a  carrier 's 
failure  to  hold  a  train  for  them,  any 
one  of  the  party,  without  joining  the 
others,  may  maintain  the  action,  though 
the  contract  was  made  with  them 
jointly.  Southern  E.  Co.  V.  Marshall, 
111  Ky.  560,  64  S.  W.  418. 

30.  Colo. — First  Nat.  Bank  is.  Hum- 
mel, 14  Colo.  259,  274,  23  Pac.  986,  20 
Am.  St.  Eep.  257,  8  L.  E.  A.  788.  la. 
Decatur  Co.  v.  Bright,  57  Iowa  724,  11 
N.  W.  653.  N.  Y.— Opper  v.  Hirsh,  33 
Misc.  560,  68  N.  Y.  Supp.  879. 

Where  a  party  has  an  apparent  in- 
terest in  a  litigation — and  a  party  to  a 
sealed  instrument  must  always  have 
such  an  apparent  interest — he  should  be 
made  a  party  to  any  action  by  which 
this  interest  may  be  affected.  Porter  v. 
Baldwin,-  139  App.  Div.  278,  123  N.  Y. 
Supp.  1043. 

"The  extent  of  the  interest"  says 
Pomeroy  in  his  work  on  Eemedies  and 
Eemedial  Eights,  quoted  in  First  Nat. 
Bank  v.  Hummel,  14  Colo.  259,  275,  23 
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Joining  Beneficiary.  —  In  an  action  upon  a  contract  for  the  benefit  of 
another,  it  is  not  necessary*  that  the  promisee  join  the  party  to  he 
benefited,31  unless  the  action  involves  his  interest.32 

b.  Several .  Contracts.  —  If  the  interest  disclosed  by  the*  contract 
be  several,  the  action  follows  the  nature  of  the  interest,  and  each  party 
must  bring  his  separate  action,33  although  the  words  of  the  contract, 
be  joint.3*    If  the  obligation  be  several,  it  is  immaterial  that-  in  the 


Pae.  986,  20  Am.  St.  Eep.  257,  8  L.  B., 
A.  788,  "is  not  the  criterion,  nor  its 
source  nor  origin.  If  the  persons  have 
any  interest — whether  complete  or  par- 
tial, whether  absolute  or  contingent, 
Whether. resulting  from  a  common  share 
in  the  proceeds  of  the  suit  or  arising 
from  the  stipulations  of  the  agreement 
— the  language  applies,  without  ,any 
limitation  or  exception,  and  without  any 
distinction  between  actions  which  are 
eqfliitable  and  those  which  are  legal." 

Interest  of  Tenant  in  Eemainderi — In 
an  action .  upon  a  contract  of  several 
tenants  in  common  with  the  defend- 
ant, whereby  he  agreed  to  collect  the 
rents  and  pay  taxes,  etc.,  a  tenant  in 
remainder  having  an /interest  in  secur- 
ing payment  of  taxes,  etc.,  is  properly 
joined  in  the  action.  .  Tuers  v.  Tuers,  16 
Abb.  N.  C.   (N.  Y.)   464.  ' 

81.  Aia. — Hirsehfelder  v.  Mitchell, 
54  Ala.  419;  Fry  v.  Garter  &  Howell, 
25  Ala.  479.  Cal. — Graham  v.  Franke, 
104  Cal.  xvii,  38, Pae.  455.  Colo. — Faust 
v.  Goodnow,  4  Colo.  App.  352,  36  Pae. 
71.  la— Westbrook  *.  Griffin,  132  Iowa 
185,  109  N.  W.  608;  Bice  v.  Savery, 
22  Iowa  470.  Ky.— Mills  v.  Stillwell,  28 
Ky.  L.  Eep.  204,  89  S.  W.  112.  Ohio. 
Arcade  Hotel  Co.  v.  Wiatt,  1  Ohio  C.  C. 
55,  1  Ohio  Cir.  Dec.  34. 

Joining  Master  and  Crew. — In  an 
action  upon  a  contract  of  mateship,  the 
master  and  crew  of  a  whaling  .ship 
whose  wages  were  to  be  paid  out  of 
the  proceeds  of  the  oil  obtained,  are 
not  proper  parties.-  Grozier  v.  Atwood, 
4  Pick.  (Mass.)  234;  Baxter  v.  Bod- 
man,  3  Pick.  (Mass.)  435. 

32.  Cueullu  v.  Walker,  16  La.  Ann. 
198. 

33.  U.  S. — Shipman  v.  Straitsville 
Cent.  Min.  Co.,  158  TT.  S.  356,  15  Sup. 
Ct.  886,  39  L.  ed.  1015;  Beckwith  v. 
Talbot,  95  U.  S.  289,  24  L.  ed.  496; 
Goldsmith  v.  Sachs,  17  Fed.  726;  Jewett 
V.  Cunard,  3  Woodb.  &  M.  277,  13  Fed. 
Cas.  No.  7,310.  Ala. — Burton  v.  Henry, 
90  Ala.  281,  286,  7  So.  925;  Master- 
son  v.  Phinizy,   56   Ala.   336;   Eiley  v. 
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Marshall,  5  Ala.  682.  Conn.— Wright 
v.  Post,  3  Conn.  .142;  Gridley  &  Sags 
v.  Starr,  1-Boot  281.  Ga. — German]  a 
Fire  Ins.  Co.  v,  Hawke,  55  Ga.  674.  HI. 
Howe  Mach.  Co.  v.  Hickox,  106  111. 
461;  Moore  v.  Terhune,  i61  HI.  App. 
155.  End. — Mcintosh  v.  Zaring,  150 
Ind.  301,  49  N.  E.  164;  Shoemaker  v. 
Board  of  Comrs.,  36  Ind.  175;  Good- 
night v.  Goalr,  30  Ind.  418.  Ky.— Ford 
v.  Bronaugh,  11  B.  Mon.  14;  Blakey  v. 
Blakey,  2  Dana  460;  Trustees  of  Perry- 
ville  v.  Letcher,  1  T.  B.  Mon.  11.  la. 
Irish  v.  Wright,  12  Eob.  563.  Me. 
Frost  v.  Paine,  12  Me.  111.  Mass. 
Cleaves  tf.Lord,  3  Gray  66;  Dunham  'v. 
Gillis,  8  Mass.  462.  Miqh. — EorabaeherV. 
v.  Lee,  16  Mich.  168.  Mo. — Richey  v. 
Branson,  33  Mo.  App.  418.  ST.  H.— Wills 
v.'  Cutler,  61  N.  H.  ,405;  Pickering  v. 
De  Eochemont,  45  1ST.  H.  67,  77;  Farmer 
v.  Stewart,  2  N.  H.  97.  IT.  Y.— Marie 
v.  Garrison,  83  N.  Y.  14,  29;  Emery, 
&  Martin  v.  Hitchcock  &  Hart,  12  Wend. 
156;  Gould  v.  Gould,  6  Wend.  263;  CoBr 
ter  v.  New  York  E.  E.  Co.,  6  Duer. 
43;  Cobb  v.  Monjo,  90  App.  Div..  85, 
85  N.  Y.  Supp.  597.  Ohio. — Duncan  v. 
Willis,  51  Ohio  St.  43,3,  38  N.  E.  13; 
Masters  v.  Freeman  &  Zent,  17  Ohio 
St.  323.  Pa. — Mytinger  v.  Springer,  3 
Watts  &  S.  405;  Boggs  v.  Curtin,  10 
Serg.  &  E.  211;  Titus  v.  Bailroad,  5 
Phila.  360.  S.  C— Ellis  v.  McLemoor, 
1  Bailey  13.  Tenn. — Parker  v.  Elder,  11 
Humph.  546.  Tex. — Gazley  v.  Wayne, 
36  Tex.  689.     Va. — Carthrae  v.  Brown, 

3  Leigh  98,  23  Am.  Dee.  255.  Wash. 
Harrington  v.  Gordon,  42  Wash.  692, 
80  Pae.  187.  •  W.  Va.— Peerce  v.  Athey, 

4  W.  Va.  22.  Wis.— Taylor  v.  Coon,  79 
Wis.  76,'  48  N.  W.  123.  Eng.— Graham 
v.  Robertson,  2  T.  E.  282,  100  Eng. 
Eeprint  154;  Sbrsbie  v.  Park,  12  M.  & 
W.  146,  158;  Peabody  v.  Barron,  5  N. 
S.  W.  L.  E.  72;  1  Chitty  PI.  9.  '■ 

34.    U.  S.— Beckwith'    V.    Talbot,    95 
TJ.  S.  289,  24  L.  ed.  496;  Goldsmith  v.  . 
Sachs,  17  Fed.  126;  Jewett  v.  Cunard, 
3  Woodb.  ,&  M.  277,  13  Fed.  Cas.  No. 
7,310..    Ala.— Burton  V.  Henry,  90  Ala. 
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rendition  of  the  services  the  joint  action  cf  the  obligees  is  necessary.35 
A  person  may  sue  upon  a  several  obligation  made  with  him  though 
it  also  contain  promises  solely  for  the  benefit  of  a  third  person  upon 
which  he  alone  may  sue.36 

Action  Upon  Sealed  Instruments. —  At  common  law,  in  actions  upon 
sealed  instruments,  such  as  bonds,  the  rule  was  that  the  action  must 
be  brought  in  the  name  of  all  the  obligees  or  covenantees,37  even  in 
those  cases  in  which  the  conditions  are  expressed  to  be  for  the  benefit 
of  third  persons.38  But  under  modern  practice  the  action  upon  a 
bond  creating  a  several  liability  is  brought  in  the  name  of  the  person 
sustaining  the  injury.39 

Where  the  original  payee  or  obligee  is  dead,  the  action  is  brought  in 
the  name  of  their  personal  representative  for  the  use  of  the  holder 
or  equitable  owner.40 

c.    Joint  Contracts,  —  (I.)  Generally "Where  the  contract  is  joint, 

all  the  promisees,  if  living,  must  join  in  the  action,41  notwithstanding 


281,  7  So.  925.  Pla.— Atlanta,  etc.  R. 
Co.T.  Thomas,  60  Fla.  412,  53  So.  510. 
6a. — Germania  Fire  Ins.  Co.  v.  Hawke, 
55  Ga.  674.  111.— Howe  Mach.  Co.  v, 
Hickox,  106  HI.  461.  Ind.— Mcintosh 
v.  Zaring,  150  Ind.  .301,  49  N.  E.  164. 
Ky. — Trustees  of  Perryville  v.  Letcher, 
1  T.  B.  Mon.  11,  15  Am.  Dec.  77; 
Pleasant  V.  Blakey,  2  Dana  460.  N.  H, 
Pickering  v.  Be  Roehemont,  45  N.  H. 
67,  77;  Gray  v.  Johnson,  14  N.  H.  414. 
W.  Y. — Emmeluth  v.  Home  Benefit 
Assn.,  122  N.  T.  130,  25  N.  E..  234, 
9  L.  B.  A.  704;  Emery  v.  Hitchcock, 
12  "Wend.  156;'  Ehle  v.  Purdy,  6  "Wend. 
629;  Fisher  Textile  Oo.'  v.  Perkins,  100 
App..Div.  19,  90  N.  Y.  Supp.  993.  Ohio. 
Duncan  v.  Willis,  51  Ohio  St.  433,  38 
N.  E.  13.  Pa. — Titus  v.  Raihsoad,  5 
Phila.  360.  Tenn. — Parker  v.  Elder,  11 
Humph.  546.  Tex. — Gazley  v.  Wayne, 
36  Tex.  689.  Eng.— Withers  v.  Bireham, 
3  B.  &?  C.  254,  10  E,  C.  L.  123;  James 
v.  Emary  &  Cludde,  2  MooTe  195,  5 
Price  529,  4  E.  C.  L.  550;  Eccleston  V, 
Clipsham,  1  Saund.  153,  85  Eng.  Beprint 
158;  Sorsbie  v.  Park,  12  M.  &  W.  146, 
158, 

35<  Richey  V.  Branson,  33  Mo.  App 
418. 

36.  Bowman  v.  Brannon,  111  Mo.  343, 
363,  19  S.  W.,  634. 

37.  Del. — Reynold's  Admr.  V.  Grier, 
7  Houst.  329,  32  Atl.  172.  KT.  Y.— Smith 
*.  Kerr,  .3  N.  Y,  144.  Vt.— Lillie  v. 
Lillie,  55  Vt.  470. 

38.  Miller  v.  Kingsbury,.  28  111.  App. 
532;  Lillie  v.  Lillie,  55  Vt.  470. 

39.  Summers  v.  Farish,  10  Cal.  347. 


40.  Wolfe  v.  Tyler,  1  Heisk.  (Tenn.) 
313.  *      , 

41.  XT.  S. — Seymour  v.  Western  B. 
Co.,  106  U.  S.  320,  1  Sup.  Ct.  123,  27  , 
L.  ed.  103;  United  States  v.  Burns,  ,12 
Wall.  246,  20  L.  ed.  388;  Farni  v.  Tes- 
son,  1  Black  309  17  In  ed.  67;  Thomas 
v.  Green  Co.,  159  Fed.  339,  89  C.  C.  A. 
405;  Dana  *.  Barker,  27  Fed.  263;  United 
States  v.  Kennan,  1  Pet.  C.  C.  168,  26 
Fed.  'Cas.  No.  15,521;  Young  v.  Black,  1 
Oranch.  C.  C.  432,  30  Fed.  Cas.  No.  18,- 
153.  Ala.— Jones  v.  Adler,  175  Ala.  80,  53 
So.  577;  Masterson  v.  Phinizy,  56  Ala, 
336;  Boyd  v.  Martin,  10  Ala.  700.  Ark. 
McLeod  v.  Scott,  38  Ark.  72;  Biller 
v.  Block,  19  Ark.  566;  Hays  v.  Lasater, 

3  Ark.  565;  Phillips  v.  Pennywit,  1  Ark 
59.  Cal. — Mayo  v.  Stansbury,  3  Cal. 
465;  McGilvery  v.  Moorhead,  3  Cal. 
267.  Colo.— First  Nat'.  Bank  v.  Hum- 
mel, 14  Colo.  259,  275,  23  Pac.  986,  20 
Am.  St.  Rep.  257,  8  L.  B.  A.  788;  No.  5 
Mining  Co.  v.  Bruce,  4  Colo.  293,  300; 
Davis  *.  Wannamaker,  2  Colo.  637. 
Conn. — Van  Den  Heuvei;«.  Storra,  3 
Conn.  203;  Beach  v.  Hotchkiss,  2  Conn'. 
697.  Del. — Cannon  v.  M'aull,  4  Harr.  223. 
D.'  C. — Snyder  v.  Finley,  1  MacArthur 
220.  Ga. — Phillips  ' «.  Poole,  96  Ga. 
515,  23  S.  E.  504.  HawaiL-^Bowler  v. 
Board  of  Immigration,  7  Hawaii  563; 
Horner  v.  Spreckels,  5  Hawaii  430.  111. 
International  Hotel  Co.  v.  Flynn,  238 
111.  636,  87  N.  E.  855;  Archer  v.  Bogue, 

4  111.  526;  Connolly  v.  Cottle,  1  111.  364. 
Ind.— Benihan  v.  Wright,  125  Ind.  536, 
25  N.  E.  822,  9  L.  R.  A.  514,  21  Am. 
St.  Rep.  249;  Singleton  v.  O'Blenis,  125 
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Ind.  151,  25  N.  E.  154;  Shoemaker,  v. 
Board  of  Comrs.,  36  Ind.  175;  Coy  «. 
Stucker,  31  Ind.  161;  Bragg, v.  Wetzel, 
5  Blackf.  95.  la. — McNamee.  v.  Carpen- 
ter. 56  Iowa  276,  9  N.  W.  218;  Fauble  & 
Smith  r.  Davis,  48  Iowa  462;  lander  ;;. 
Lake,_6  Iowa  164.  Ky. — Perry  &  Ktin'or  v. 
Perry",  16  Ky.  L.  Bep.  88;  Jarman  v. 
Howard  &  Co.,  3  A.  K.  Marsh.  383; 
Quisenberry  v.  Artis,  1  Duv.  30;  Me- 
Carty  v.  Taturn,  11  Ky.  (Opin.)  633. 
La. — Ailing  v.  Woodruff,  .16  La.  Ann. 
6;  Irish  v.  Wright,  12  Bob.  563.,  Me. 
Blanchard  v.  Dyer,  21  Me.  Ill,  28  Am. 
Dec.  253;  Moody  it.  Sewall,  14  Me.  295; 
Lombard  v.  Cobb,  14  Me.  '222;  Jewett«. 
"Weston,  11  Me.  346.  Md.— Arm- 
strong v.  Bobinson,  5  Gill  &  ,T. 
412.  Mass.— Silver  *.  Graves,  210 
Mass.  26,  95  N.  E.  948;  Osborn  v.  Mar- 
tha's Vineyard  E.  Co.,  140  Mass.  549, 

5  N.'  35!.  4S6;  Jnllison,  v.  Lafonta,  19 
Pick.  244;  Donnell  v.  Manson,  109'  Mass. 
576;  Hayden  v.  Snell,  9  Gray  365,  69 
Am.  Dec.  294;  Capen  v.  Barrows,  1  Gray 
376;   Eastman  v.  Wrisht,   6  Pick.   316. 

•Mich.— Hallett  -v.  Gordon,  122  Miah-.- 
567,  81  N.  W.  556,  82  N.  W.  827. 
Minn.— Peck  v.  M'Lean,  36  Minn.  228, 
30  N.  W.  759,  1  Am.  St.  Bep.  665; 
Hedderly  v.  Downs,  31  Minn.  183,  17 
N.  W.  274.  Miss— McMahon  v.  Webb, 
52  Miss.  424.  Mo. — Slaughter  v.  Daven- 
port, 151  Mo.  26,  51  S.  W.  471;  Eyan 
v.  Eiddle,  78  Mo.  521;  State  to  use 
of  Young  v.  Hesselmeyer,  34  Mo. 
76;  Eainey  v.  Smizer,  28  Mo.  310; 
Clark  v.  Cable,  21  Mo.  223;  Ellis  v. 
Springfield-Southwestern  B.  Co.,  130 
Mo.  App.  221,  109  S.  W.  74;  White  v. 
Dyer,  81  Mo.  App.  643;  Thieman  l*. 
Goodnight,  17  Mo.  App.  429.  N.  H. 
Pickering  v.  De  Bochemont,  45  N.  H. 
67,  77;  Willoughby  v,  Willoughby,  5 
N.  II.  244.  N.  J.— Smith  v.  Miller,  49 
N.  J.  L.  521,  13  Atl.  39;  Suydam  v. 
Combs,  15  N.  J.  L.  133.  N.  Y.— Tuers 
v.  Tuers,  16  Abb.  N.  C.  464,  473;  Ehle 
v.  Purdy,  6  Wend.  629;  Gould  v.  Gould, 

6  Wend.  263;  Dob  v.  Halsey,  16  Johns. 
34,  8  Am.  Dec.  293 ;  Coster  v.  New  York 
&  E.  B.  Co.,  6  Duer  43 ;  Fisher  Textile  Co. 
v.  Perkins,  100  App.  Div.  19,  90  N.  Y. 
Supp  993;  Union  Ins.  Co.  1>.  Central  Trust 
Co.,  13  N.  Y.  Supp.  17.  N.  C— Brown 
v.  Bostian,  51  N.  C.  1.  Ohio. — Duncan 
r.  Willis,  51  Ohio  St.  433,  38  1ST.  E.  13. 
Okla. — Burkett  v.  Lehmen-Hisginson 
Groe.'Co./8  Okla.  84,  56  Pac.  856.  Pa. 
MeaBon  v.  Kaine,  67  Pa.  126,  135;  Marys 
v.  Anderson,  24  Pa.  272;  Boggs  v.  Cur- 
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tin,    10 'Serg.    &    B.    211;    Sweigart  v. 
Berk,  8  Serg.  &  E.  308;  Diehl  «,  Gilpin. 
8  Phila.  15;  Titus  v.  Eailroad,  5  Phila,-1 
360.     E.  I. — Clapp   v.  Pawtucket  Inst., 
15  B.  I.  489,  8  Atl.  697,  2  Am.  St.  Bep. 
915.     See  Westgate  v.  Healy,  4  E.  I. 
523.     S.'  C— Sims  V.  Tyre,  3  Brev.  249; 
Ellis  v.  McLemoory  1  Bailey  13.    Tenn. 
Jefferson  v.  Gaines,  7  Baxt.  368;  Parkes 
v.   Elder,   11  Humph.   546;   McNairy  v.. 
Thompson,  1  Sneed  141,  153;  Perkins  v. 
Hadley,  4  Hayw.  148;  Gray  v.  Wilson, 
Meigs   394.     Tex. — Staehely  v.  Peirce, 
28   Tex.  328,  335;   Bicker  v.  Schadt,  5 
Tex.  Civ.  App.  460,  23  S.  W.  907;  Han- 
ner  v.  Summerhill,  7  Tex.  Civ.  App.  235, 
26  S.  W.  906.     See  J.  E.  Dunn  &  Co. 
v.   Smith    (Tex.    Civ.   App.),   74   S.  W. 
576;  Houston  &  T.  C.  B.  Co.V  Holliugs- 
worth,     2     Wills.      Civ.      Gas.    ,  §173. 
Vt. — Angus  v.  Bobinson,' 59  Yt.  585,  8 
Atl.  497,  59  Am.  Bep.  758;  Bowman  v, 
Bailey,    10    Vt.    170,     holding    persons 
jointly    interested     are     competent    to 
join.     Va. — Strange  v.  Floyd,  9  Gratt. 
474.    W.  Va.— Hatfield  v.  Cabell  County 
Court,    84   S.   E.   335;   Phoenix    Assur. 
Co.  v.  Fristoe,  53  W.  Va.  361,  44  S.  E. 
253.     Wis. — Martin  v.  Martin,  3  Pinn. 
272.    Eng.— Lucas  v.  Beale,  70  E.  C.  L. 
739,  10"  C.  B.  739,  20  L.  J.  C.  P.  134; 
Petrie   V.   Bury,   3   Barn.   &   C.   353,  5 
D.  &  B.  152,  27  Bev.  Bep.  383,  3  L.  J. 
K.  &  S.  29;   Withers  v.  Bireham,  3  B. 
&  C.  254,  10  E.  C.  L.  123;  Jell  v.  Doug-' 
las,  4  B.  &  A.  374,  6  E.  C.  L.  523;  Lane 
v.  Drinkwater,  1  Cromp.  M.  &  B.  599, 

5  Tyrwh.   40;   Sorsbie  v.  Park,   12  M. 

6  W.  145-;  Hill  V.  Tucker,  1  Taunt.  7. 
Can. — McLaughlin  v.  Knowles,  41  New 
Brunsw.  B.  548;  Pew  v.  Buffalo  &  L.  H. 
By.  Co.,  17  IT.  C.  Q.  B.  282;  Knowles 
v.  McLaughlin,  11  D.  L.  E.  659;  Lamb 
v.  Lasby,  10  D.  L.  E.  624;.  Peabody  v. 
Barron,  5  N.  S.  W.  L.  B.  72;  Cunning- 
ham v.  Fitzgerald,  3  Sup.  Ct.  Bep.  (N.  S,  , 
Wales)    72;    1   Chitty  PI.  8. 

Plaintiffs  were  joint  owners  of  _  a 
chest,  but  owners  in  severalty  of  its 
contents.  They  shipped  it  as  baggage 
and  a  check  was  issued  to  them  joint- 
ly. On  the  loss  thereof,  they  brought 
a  joint  action.  Held,  by  issuing  the 
check  to  the  plaintiffs  jointly,  the  com- 
pany entered  into  a  joint  contract  with 
them  and  they  could  bring  a  joint  ac- 
tion for  its  loss.  Anderson  *v  Wabash, 
etc.  E.  Co.,  65  Iowa  131,  21  N.  W. 
485.  Compare  Union  P.  E.  Co.  v.  Vin- 
cent, 58  Neb.  171,  78  N.  W.  457. 
Reason    for    Rule.' —  "This    rule, 
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the  fact  that  each  may  have  a  separate  individual  interest,42  or  that  one 
receives  the  entire  benefit,  and  the  other  has  no  beneficial  interest,43  and 


.  .  .  rests  .not  only  upon  .  the 
ground  that  the  defendant  may  well 
ask  that  his  entire  liability  be  deter- 
mined in  one  action,  but  upon  what 
seems  to  us  a  reason  equally  good,  viz.: 
That  if  several  were  permitted  to  bring 
several  actions  for  one  and  the  same 
cause,  the  court  would  be  in  doubt  for 
which  of  them  to  give  judgment.  But 
there  are  exceptions  to  the  rule." 
Duncan  v.  Willis,  51  Ohio  St.  433,  38 
N.  E.  13. 

Note  Payable  to  Bearer,  But  Owned 
Jointly. — Where  a  promissory  note  is 
executed  to  two  persons  but  is  payable 
to  bearer,  the  action  must  be  brought 
in  the  names  of  the  joint  owners,  there 
being  no  showing  that  delivery  by  one 
joint  owner  to  the  other  was  intended 
to  affect  his  title.  McNamee  v.  Carpen- 
ter, 56  Iowa  276,  9  N.  W.  218. 

Joint  Wagering  Contract. — Where  two 
persons  join  in  a  wager  on  a  horse 
race,  the  contract,  although  so  far  legal 
that  the  parties  are  not  liable  to  crim- 
inal prosecution,  is  nevertheless  illegal 
and  no  legal  privity,  or  relation  of 
partnership  or  joint  owners  can  be 
created  and  each  must  sue  separately 
for  the  portion  lost  by  him.  Wood  v. 
Owens,  2  Swan  (Tenn.)  146. 

Promise  in  Alternative. — A  note  pay- 
able to  A.  L.  W.  or  B.  G.  P.  is  evi- 
dence, at  least,  of  a  joint  contract 
with  both,  and  both  may  join  in  an 
action  thereon.  Westgate  v.  Healy.  4 
B.  I.  523. 

Joint  Contract  Imputed  From  Joint 
Duty. — The  agent  of  three  tenants  in 
common  wrongfully  cut  down  and  sold 
the  timber  and  applied  the  proceeds  to 
his  own  use.  It  was  held  in  Irwin's 
Admr.  v.  Brown's  Exrs.,  35  Pa.  331, 
that  the  wrongdoer's  legal  liability,  be- 
ing to  all  the  tenants  in  common  joint- 
ly, the  action  must  be  joint  whether 
sounding  in  tort  or  contract. 

Where  an  infant  is  a  joint  promisee 
the  infant  and  not  his  father  as  a  sub- 
stitute is  the  proper  party  plaintiff. 
Osburn  v.  Farr,  42  Mich.  134,  3  N.  W. 
299. 

Joint'  Contract  Sued  on  Separately. 
Where  a  joint  contract  is  such  that 
each  is  to  receive  compensation  for  his 
part  separately,'  each  may  maintain  a 
separate  action  to  recover  the  amount 


due  him.  Curry  v.  Kansas  '&  C.  P.  E. 
Co.,  58  Kan.  6,  18,  48  Pac.  579;  Biehey 
v.  Branson,  33  Mo.  App.  418. 

Understanding  of  Promisees  Affecting 
Rule. — No  understanding,  between  the 
promisees  prior  to  the  execution  of  the 
contract  will  take  the  case  out  of  the 
general  rule  in  the  text,  so  as  to  allow 
a  lesser  number  to  bring  the  action. 
Hedderly  v.  Downs,  31  Minn.  183,  17 
N.  W.  274. 

42.  Mass. — Capen  v.  Barrows,  1  Gray 
376.  N.  C— Haughton  v. '  Bayley,  31 
JNT.  C.  337.  B,.  I.— Clapp  v.  Pawtucket 
Inst.,  15  B.  I.  489,  8  Atl.  697,  2  Am. 
St.  Eep.  915.  Eng.— Peabody  v.  Bar- 
ron, 5  N.  S.  Wales  L.  B.  72. 

43.  Ala. — Jones  v.  Adler,  175  Ala.  80, 
56  So.  577.  Mass. — Bijd  v.  Washburn, 
10  Pick.  223.  Mo.— Ellis  v.  Spring£eld- 
Southwestern  E.  Co.,  130  Mo.  App.  221, 
109  S.  W.  74.  Eng'.— Chanter  v.  Leese, 
4  M.  &  W.  295;  Anderson  v.  Martin- 
dale,  1  East  496,  102  Eng.  Beprint  191; 
English  v.  Blundell,  8  '  Car.  &  P.  332, 
34  E.  C.  L.  763. 

Contract  Joint  But  One  Only  Injured. 
Where  an  injunction  bond  was  given 
to  plaintiff  and  other  obligees,  the  in- 
junction having  operated  solely  upon 
the  plaintiff's  property  to  his  sole  in- 
jury, he  may  bring  the  action  without 
ioihing  the  others.  Browner  v.  Davis,  15 
Cal.  9. 

In  Titus  *.  Eailroad,  5  Phila.,  (Pa.) 
360,  it  was  held  that  although  all  the 
parties  might  have  joined,  the  expenses 
having  been  borne  exclusively  by  the 
plaintiffs,  they,  being  the  only  persons 
entitled  to  compensation,  may  properly 
bring  the  action  without  joining  the 
others. 

Effect  of  Transfer  of  Interest  by  One 
to  the  Other. — In  Brewer  v.  Stone,  11 
Gray  (Mass.)  228,  it  was  held  that  the 
fact  that  one  has  transferred  his  in- 
terest to  the  other  promisee  prior  to 
the ,  execution  of  the  contract  by  de- 
fendant prevents  a  joinder  of  the 
promisees. 

Contract  Performed  as  to  One  Prom- 
isee.— Although  a  portion  of  a  contract 
under  seal  has  been  performed  so  that 
any  recovery  that  may  be  had  will 
inure  solely  to  one  of  them,  the  action 
is    properly    brought    in    the    name    of 
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notwithstanding  the  fact  that  one  of  them  swears  he  has  no  interest,44 
or,  if  it  be  a  sealed  contract,,  notwithstanding  all  did  not  sign  or  seal 
the  agreement.45  ,  , 

Nor  does  the  fact  that  the  contract  contains  stipulations  which- are 
several,  or  that  the  covenantees  are  interested^  in  different  degrees, 
or  that  it  would  be  -difficult  to  adjust  the  several  interests  of  the 
covenantees,  affect  the  rule.46  Nor  does  the  insolvency  of  one  of  the 
parties  excuse  joining  hun.17 

The  parties  >to  the  contract  must  join,  although  the  terms  of  the  cpn- 
tract  be  several,  or  joint  and  several,  if  the  legal  interest  be  joint; 
for  if  the  words  of  the  contract  admit  of  tha't  construction,  it  will 
be  construed  to  be  joint.48 


both  promisees. '  Osgood  v.  Skinner,  211 
111.  229,  71  N.  E.'  869. 

44.  ,  Missouri,  K.  &  T,  R.  Co.  v.  Hous- 
man  (Tex.  Civ.),  127  S.  W.  251. 

45.  U.  S.— Philadelphia,  W.  &  B.  R. 
Co.,  v.  Howard,  13  How.  307,  14  L.  ed. 

■  157.  Ark. — Hays  v..  Lasater,  3  Ark. 
565.  ft.  Y.— Smith  v.  Kerr,  3  N.  Y.  144. 
Eng.— Wetherell  v.  Langston,  1  Exeh. 
634,  17  L.  J.  Exeh.  338;  Petrie  v.  Bury, 

3  B.  &  C.  353,  107  Eng.  Reprint  764.' 

46.  Cunningham  v.  Fitzgerald,  3  Sup. 
Ct.  Bep.    (1ST.   S."  Wales)    72. 

47.  Williams  v.  "'Fowle,  132  Mass. 
385. 

48.  Ala. — Boyd  v.  Martin,  10  Ala. 
700.     Colo. — No.  5  Mining  Co.'  v.  Bruce, 

4  Colo.  293,  300;  Fla. — Atlanta,  etc.  R. 
Co.  v.  Thomas,  60  Ela,  412,  53  So.  510. 
111.— Tully*.  Eixeelsior  Iron  Wks.,'  115 
111.  544,  5  N.  E:  83;  Snell  v.  Be  Land, 
43  111.  323;  Archer  v.  Bogue,  4  111.  526; 
Connolly  v.  Cottle,  1  111.  364;  Burns 
,v.  Follansbee,  20  111.  App.  41.  Ky; 
Southern  R.  Co.  v.  Marshall,  111  Ky. 
560,  64  S.  W.  418;  Trustees  of  Per'ry- 
ville  v.  Letcher,  1  T.  B.  Mon.  11,  15 
Am.  Dec.  77.  Mass. — Capen  v.  Barrows, 
1  Gray. 376.  Mo. — Slaughter  v.  Daven- 
port, 151  Mo.  26,  51  S.  W.  471.  Pa. 
Titus  v.  Railroad,.  5  Phila.  360.  Va. 
Carthae  v.  Brown,  3  Leigh.  98,  23  Am. 
Dec.  255.  W.  .Va. — Phoenix  Assur.  Co. 
v.  Fristoe,  53  W.  Va.  361,  44  S.  E..  253. 
Eng. — Eccleston  v.  Clipsham,  1  Saund, 
153,  85  Eng.  Reprint  158. 

The  railroad  company  having  offered 
special  rates  if  the  inhabitants  donated 
a  right  of  way,  an  action  for  specific 
performance  must  be  brought  by  all 
the  contributors.  Clark  'v.  Great  North- 
ern R.  Co.,  81  Fed.  282. 

Pleading  Excuse  for  Failure  To  Join. 
"If  there    is    any    legal    ground    for 
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omitting  the  name  of  one  of  the  cove- 
nantees as  a  plaintiff,  at  his  death, 
refusal  to,  join,  etc.,  it'  is  necessary  to 
show  such  excuse  for  his  nonjoinder, 
otherwise  the  omission  is  fatal."-  Hays 
v.  Lasater,  3  Ark.  565;  Atlanta,  etc.  R. 
Co.  v.  Thomas,  60  Fla.  412,  53  So.  510. 

Defendant  Ignorant  of  Interest  of 
Joint-owner. — Where  L.  owned  five 
slaves  and  W.  owned  three  others,  and, 
it  was  agreed  between  them  to  work 
on  a  plantation  for  the  joint  benefit 
of  L.  and  W.,  and  afterwards  a  eon- 
tract  was  made  by  L.  with  defendant 
for  services  to  be  performed  by  the 
whole  number  of  slaves,  ' '  the  action 
may  be  maintained,  either  in  the  name 
of  the  person  with  whom  the  contract 
was  actually  made,  or  in  the  names 
of  the  parties  really  interested,"  even 
though  defendant  was  ignorant  of  W.'s 
interest.  McCord  v.  Love  &  Williams, 
3  Ala.  107. 

Interest  Joint,  But  Contract  to  One 
Party. — In  an  action  upon  an  insurance 
policy  issued  to  the  plaintiffs  for  whom 
it  might  concern,  covering  the  joint 
interest 'of  the  plaintiff  and  one  Saun- 
ders which  was  known  to  the  under- 
writers, it  was  held  "in  conformity 
with  the  contract,  that  the  plaintiff 
should  maintain  the  action  in  his  own 
name."  Ward  v.  Wood,  13  Mass.  539, 
544. 

The  defeasance  clause  of  a  bond  be. 
ing  no  part  of  the  obligation,  although 
the  defeasance  clause  provides  for  a 
discharge  of  the  obligation  on  payment 
to  one  of"  the  parties,  or  for  separate 
payments  to  the  obligees,  if  the  inter- 
est -of  the  obligation  ,  be  joint,  the 
obligees  must  join  in  an  action  there- 
upon. International  Hotel  Co.  v.  Flynn, 
238  111.  636,  87  N.  E,  855. 
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Joint  owners  of  property,  either  as  joint  tenants  or  tenants  in  common, 
who  waive  a  tort  committed  upon  or  with  respect  to  their  property  and 
sue  upon  the  contract  implied  by  law,  or  who"  sue  upon  a  contract 
with  reference  to  the  common"  property,  as  for  example,  an  action  in 
debt  for  rent,  must  join  ini  the  action  ;49  but  this  rule  has  no 
application  to  a  case  in  which  there  was  first  a  severance  of  the  ten- 
ancy in  common,  or  a  termination  of  the  common  ownership  by  the 
wrongful  act  of  a  tenant  or  otherwise.50 

If,  however,  the  contract  is  made  with  less  than  the  entire  number 
of  joint  owners  of  a  piece  of  property,  the  action  may  be  maintained 
in  the  name  of  the  persons  with  whom  the  contract  is  made,  or  in  the 
name  of  the  parties  really  interested.51  Such  action  may  be  maintained 
by  all  the  promisees  although  one  of  them  transferred  all  his  interest 
to  the  other  before  the  contract  was  executed  by  the  promisor.52 
(II.)  Death  of  a  Co-promisee.  —  At  common  law  the  f  ac.t  of  the  death 
of  one  of  the  joint  obligees  being  suggested  the  action  was  brought 
in  the  name  o£  the  survivors,53  although  they  have  no  interest  in  the 


49.  Colo. — No.  5  Mining  Co.  v.  Bruce, 
4  Colo.  293.  Mass. — See  Wall  v.  Hinds, 
4  Gray  256,  64  Am.  Dec.  64;  Gilmore  v. 
Wilbur,  12  Pick.  120,  22  Am.  Dee.  410. 
Mo.— Seay  v.  Sanders,  88  Mo.  App.  478, 
486.  N.  H.— White  v.  Brooks,  43  N.  H. 
402;  Keniiiston  v.  Ham,  29  N.  H.  501. 
N.  T. — Decker  v.  Livingston,  15  Johns. 
479;  Putnam  v.  Wise,  1  Hill  234,  37  Am. 
Dec.  309.  Pa. — Marys  v.  Anderson,  2 
Grant  Cas.  446.  B.  I. — Clapp  V.  Paw- 
tucket  Inst.,  15  E.  I.  489,  8  Atl.  697, 
2  Am.  St.  Bep.  .915.  Eng.— Bradburne 
v.  Botfield,  14  M.  &  W.  559,  14  L.  J. 
Exch.  330. 

In  an  action  of  covenant  on  a  joint 
lease  of  certain  land  by  two  tenants 
in  common,  whereby  they  demised  the 
land  according  to  their  several  inter- 
ests to  the  lessees  who  covenanted  with 
them  to  repair,  it  was  held  that  both 
tenants  in  common  of  the  reversion  at 
the  time  of  the  breach  must  join. 
'Thompson  v.  Hakewill,  19  C.  B.  N.  S. 
713,  144  Eng.  Eeprint  966.  See  Foley  v. 
Addenbrooke,  4  Q.  B.  199,  114  Eng.  Ee- 
print 872. 

In  the  case  of  joint  owners  of  prop- 
erty sold  by  one,  the  purchaser  not 
Knowing  ..that  there  were  others  inter- 
ested, an  action  for  the  price  may  be 
maintained  in  the  name  of  the  person 
with  whom  the  contract  was  made,  or 
in  the  names  of  the  persons  interested. 
Hilliker  v.  Loop,  5  Vt.  116,  26  Am.  Dec. 
28. 

Payment  to  Bach  Lessor  Separately. 
The  fact  that  the  memorandum  annexed 


to  the  lease  provides  for  the  payment 
of  a  half  of  the  rent  to  each'  lessor 
separately  does  not  change  the  rule. 
Wall. v.  HindSj  4  Gray  (Mass.)  256,  64 
Am.  Dec.  64. 

"If  the  rent  be  reserved  to  them 
(tenants  in  common)  separately  in  dis- 
tinct parts,  they  must  sue  separately:, 
for  in  such  case,  as  well  their  estates  , 
or  interests  as  the  terms  of  the  con- 
tract, are  distinct  and  divisible."  1 
Chitty  PI.  12. 

50.  White  v.  Brooks,  43  N.  H.  402. 

51.  Skinner  v.  Stocks,  4  B.  &  A.  437, 
23  Eev.  Eep.  337,  106  Eng.  Eeprint 
997. 

.  52.  Brewer  v.  Stone,  11  Gray  (Mass.) 
228.  Compare  Dix  v.  Mercantile  Ins. 
Co.,  22  III.  272. 

Effect  of  Assignment  by  One  Co- 
promisee. — A  joint  promise  which  is 
non-assignable  must  be  sued  upon  in 
the  name  of  all  the  promisees  as  orig- 
inally made,  even  though  one' has  as- 
signed his  interest;  and  the  fact  that  • 
the  defendant  promised  to  pay  the  debt 
to  the  assignee  and  the  remaining  prom- 
isees would  not  permit  them  to  bring 
an  action  upon  the  original  promise  in 
their  names  alone.  Jarman  v.  Howard 
&  Co.,  3  A.  K.  Marsh.  (Ky.)  383. 

53.  U.  S. — Parni  v.  Tesson,  1  Black 
309,  17  L.  ed.  67;  Thomas  v.  Green  Coun- 
ty, 159  Fed.  339,  89  C.  C.  A.  405;  Dana 
v.  Parker,  27  Fed.  263.  Ala.— Callison 
v.  Little,  2  Port.  89;  Beebe's  Admrs. 
v.  Miller,  Minor  364;  Waters  v.  Creagh, 
Minor  128.    Ark. — Eoane  «.  Lafferty,  5 
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consideration.64  Joining  the  personal  representatives  in  such  an 
action  is  improper.55 

On  the  death  of  the  last  survivor  the  action  must  be  brought  in  the 
name  of  his  personal  representative.56 

In  some  jurisdictions  by  virtue  of  statute^  the  interest  of  a  joint 
contractor  does  inot  pass  to  the  survivors  but  vests  in  his  personal 
representatives.  In  such  case,  the  action  upon  the  contract  is  brought 
in  the' names  of  the  survivors  and  the  personal  representatives  of  the 
deceased  party.57 

Under  the  code  the  rule  of  the  common  law  prevails,  the  entire  right 
having  fallen  to  the  survivors  they  are  the  real  parties  in  interest;58 
but  under  a  code  section  permitting  the  joining  of  all  persons  having 
an  interest  in  the  subject-matter  and  obtaining  the  relief  demanded, 
it  has  been  held  that  the  surviving  obligees  and  the  personal  represen- 
tatives of  the  deceased  may  join.59 


Ark.  465;  Trammell  v.  Harrell,  4  Ark. 
602;  Hays  v.  Dasater,  3  Ark.  -565.  Colo. 
Smith-  v.  Salomon,  1  Colo.  176,  91  Am. 
Dec.  711.  Fla. — Atlanta,  etc.  B.  Co.  v. 
Thomas,  60  Ma.  412,  53  So.  510. 
Ind.— Indiana,  B.  &  W.  E.  Co.  v. 
Adamson,  114  Ind.  282,  15  N:  E. 
5.  Mass. — Dolinell  v.  Manson,  109 
Mass.  576;  Hayden  v.  Snell,  9  Gray 
365,  69  Am.  Dec.  294.  Mich. — Jackson  v. 
People,  6  Mich.  154.  Minn. — Hedderly  v. 
Downs,  31  Minn.  183,  17  N.  W.  274. 
N.  J. — Stowell's  Admr.  v.  Drake,  23  N. 
J.  L.  310.  Okla. — Burkett  v.  Lehmen- 
Higginson  Groc.  Co.,  8  Okla.  84,  56  Pac." 
856.  Eng.— Pease  v.  Hirst,  10  B.  &  C. 
122,  8  L.  J.  K,  B.  (O.  S.)  94,  109  Eng. 
Beprint  396;  Jell  v.  Douglas,  4  B.  &  A. 
374,  6  E.  C.  L.  523,  106"  Eng.  Eeprint 
974;  Anderson  v.  Martindale,  1  East  497, 
102  Eng.  Beprint  191;  Bolls  v.  Yate, 
Telv.  177,  80  Eng.  Eeprint  117;  1  Chitty 
PI.  19. 

Description  of  Plaintiff  in  Pleading. 
In  case  of  death  of  a  joint  obligee,  the 
pleading  in  the  action  by  the  survivor, 
must  set  out  the  contract  as  it  existed 
and  show  the  interest  of  the  plaintiff 
to  be  that  of  survivor.  "The  omis- 
sion to  state  the  case  as  it  existed  may 
be  taken  advantage  of,  either  by  plea 
in  abatement,  or  on  the  trial,  for  the 
variance  between  the  declaration  and 
the  proof."  Ala. — Callison  v.  Little,  2 
Port.  89.  Ark. — Hays  v.  Lasater,  3  Ark. 
565.  Va—  Strange  v.  Floyd,  9  Gratt. 
474.  Eng. — Scott  v.  Godwin,  1  Bos.  & 
Pul.  67,  126  Eng.  Eeprint  782;  Jell  v. 
Douglas,  4'  B.  &  A.  374,  106  Eng.  Ee- 
print 974;  Webber  v.  Tivill,  2  Saund. 
121n,    85    Eng.   Beprint   840;    Cabell  tV 
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Vaughan,   1  Saund.  291n,  85  Eng.  Be- 
print 291. 

Promise  in  Alternative. — Where  a 
promise  is  made  to  one  or  another,  one 
having  died,  the  survivor  may  maintain 
the  action.  It  is  immaterial  whether 
the  consideration  was  advanced  by  the 
survivor  or  the  deceased.  Stelling  v. 
Grabowsky,  64  Hun  639,  19  N.  T.  Supp. 
280,  46   N.  Y.   St.   700. 

Presumption  of  Death  From  Several 
Action. — If  it  appears  from, the  record 
that  the  bond  was  given  to  the  plain: 
tiff  and  another,  it  will  be  presumed 
that  the  obligee  who  does  not  join  in 
the  suit  is  alive.  The  law  will  not 
presume  him  dead.  Ehle  v.  Purdy,  6  . 
Wend.  (1ST.  Y.)  629. 

54.  Bolls  v.  Yate,  Yeiv.  177,  80  Eng. 
Beprint  117. 

55.  U.  S. — Thomas  v.  Green  County, 
159  Fed.  339,  89  C.  C.  A.  405.  Ala. 
Murphy  v.  Branch  of  the  Bank,  5  Ala. 
421;  Beebe's  Admrs.  v.  Miller,  Minor 
364.  Ind.— Indiana,  B.  &  W.  B.  Co.  v. 
Adamson, .  114  Ind.  282,  15  N.  E.  5. 
Mass. — Donnell  v.  Manson,  109  Mass. 
576;  Smith  v.  Franklin,  1  Mass.  480. 
Tex.— Hansell  v.  Gregg,  7  Tex.  223. 

56.  Beebe's  Admrs.  v.  Miller,  Minor 
(Ala.)  364;  Waters  v,  Creagh,  Minor 
(Ala.)  128;  Stowell's  Admr.  v.  Drake, 
23  N.  J.  L.  310.  „ 

57.  Perkins  v.  Hadley,  4  Hayw. 
(Tenn.)    148. 

58.  Indiana,  B.  &  W.  E.  Co.  v.  Adam- 
son, 114  Ind.  282,  15  N.  E.  5.    Compare , 
Perry  &  Minor  v.  Perry,  16  Ky.  L.  Bep. 
88 

59.  McLeod  v.   Scott,  38  Ark.  72; 
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(I1X)  Where Co-promisee  Refuses  To  Join.  —Since  it  is  necessary  that 
all,  tne^  joint  obligees  must  join  as  plaintiffs  in  the  action,  the  repudia- 
tion 'o±  the  contract  by  one  discharges  the  obligor.  Therefore  it  has 
been  held  that  the  action  cannot '  be  maintained  by  one  obligee,  even 
if  he  make  his  joint  obligee,  who  refuses  to  join,  a  defendant.80'' 
_  In  some  jurisdictions,  where  one  joint  obligee  or  payee  refuses  to 
join  in  an  action  upon  the  obligation,  his  name  may  be  used  by  the 
other  without  his  consent.61  "The  codes  provide,  however,  that,  if  the 
consent  of  any  one  who  should  have  been  joined  as  plaintiff '  cannot 
be  obtained,  he  may  be  made  a  defendant,  •  the  reason  thereof  being 
stated  in  the  complaint.62 

(IV.)   Severance.  —  If  the  party  liable  on  a  joint  obligation  promised 
to  pay  each  Tiis  respective  proportion,63  or  if  he  has  paid  to  one  or 


Perry  &  Minor  v.  Perry,  16  Ky.  L.  Eep. 
88. 

But  %ot  common  law  rule,  see  M  'Calla 
v.  Bigg,  3  A.  K.  Marsh.  (Ky.)  259; 
Morrison  v.  Winn,  Hard.  (Ky.)   480. 

In  MeNamee  v.  Carpenter,  56  Iowa 
276,  9  N.  W.  218,  the  court  held  that 
Where  a  promissory  note  was  owned 
jointly  by  two  persons,  one  being  dead, 
the  ■action  could  not  be  maintained  by 
one  party,  and  that  the  defendant  had 
the  right  to  insist  upon  the  non-joinder 
of  the  administrator  of  the  decedent. 

60.  Clark  v.  Cable  &  Bofinger,  21  Mo. 
223. 

61.  Wright  v.  McLemore  &  Eay,  10 
Terg.  (Tenn.)  235.  See  Perkins  v.  Had- 
ley,  4  Hayw.  (Tenn.)  148,  holding  that 
"all  must  be  joined  in  the  action,  and 
if  some  will  not  agree  to  prosecute  the 
suit,  such  must  be  summoned  and  sev- 
ered, and  the  others  permitted  to  pro;, 
ceed  alone." 

Permission  of  Court. — In  an  action 
on  a  bond,  if  some  of  the  joint  obligees 
refuse  to  join  in  the  action,  "the  court 
would  permit  those  who  were  unpaid, 
to  make  use  of  the  names  of  the  other 
obligees  against  their  consent."  Swei- 
gart  v.  Berk,  8  Serg.  &  E.  (Pa.)  308. 

62.  TJ.  S. — Chew  v.  Brumagen,  13 
Wall.  497,  20  L,  ed.  663.  Colo.— First 
Nat.  Bank  v.  Hummel,  14  Colo.  259,  275, 
23  Pac.  986,  20  Am.  St.  Eep.  257,  8 
L.  E..  A.  788.  Ind. — Singleton  v. 
O'Blenis,  125  Ind.  151,  25  N.-  E.  154; 
Johnson  v.  Gwinn,  100  Ind.  466,  473; 
Wall  v.  Galvin,  80  Ind.  447;  Shoemaker 
v.  Board  of  Oomrs.,  36  Ind.  175;  Hadley 
v.  Hobbs,  12  Ind.  App.  351,  39  N.  E. 
523.  la. — MeNamee  v.  Carpenter,  56 
Iowa  276,  9  N.  W.  218.  N.  Y.— Coster 
v.  New  York  &  E;  E.  Co.,  6  Duer  43; 


Union  Ins.  Co.  v.  Central  Trust  Co., 
58  Hun  610,  13  N.  Y.  Supp.  17,  36  N.  Y. 
St.  435.  Ohio.^-Dunean  v.  Willis,  51 
Ohio  St.  433,  38  N.  E.  13.  Okla.— Bur- 
kett  v.  Lehmen-Higginson  Groc.  Co.,  8 
Okla.  84,  56  Pac  856.  Tex.— Houston 
&  T.  C.  E.  Co.  v.  Hollingsworth,  2 
Wills.  Civ.  Cas.,  §193.  Wyo.— Littleton 
v.  Burgess,  16  Wyo.  58,  91  Pac.  832, 
16  L.  E.  A.  (N.  S.)  49. 

In  Andrews  v.  Mokelumne  Hill  Co.,  7 
Cal.  330,  it  was  held  that  the  statute 
referred  to  in  the  text  was  intended  to 
aPPly  to  suits  in  equity  only  and  not 
to  actions  at  law.  But  this  limitation 
was  not  mentioned  in  Cuyamaca  Gran- 
ite Co.  v.  Pacific  Pav.  Co.,  95  Cal.  252 
256,  30  Pac.  525. 

It  was  held  in  Clark,  v.  Cable  &  Bo- 
finger, 21  Mo.  223,  that'  this  statute  did 
not  authorize  a  less  number  than  the 
whole  to  maintain  the  action  upon  eon- 
tract  even  though  the  remainder  should 
be  joined  as  defendants.  This  rule 
was  followed  in  Eyan  v.  Eiddle,  7& 
Mo.  521.  See  State  v.  Shelton,  249 
Mo.  660,  689,  156  S.  W.  955,  963,  and 
Anable  v.  McDonald  Land  Co.,  144  Mo. 
App.  303,  313,  128  S.  W.  38.  The  stat- 
ute (§1733),  however,  concluded  with 
the  sentence,  "This  section  shall  apply 
to  both  actions  at  law  and  suits  in 
equity. ' ' 

Pleading  Reason  for  Making  Obligee 
a  Defendant. — All  that  is  required  by 
the  statute  is  that  the  reason  for  not 
joining  such  person  as  plaintiff  be 
stated,  that  is,  that  he  refuses  to  join; 
but  the  reason  for  his  refusal  to  join 
need  not  be  stated.  Wall  v.  Galvin,  80 
Tnd.  447;  Union  P.  E.  Co.  v.  Vincent, 
58  Neb.  171,  78  N.  W.  457. 

63.     Suydam's   Admrs.  v.   Combs,   15 
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more  of  the  promisees  his  proportion  of  the  debt,  thereby  causing  a 
severance,  the  remaining  promisees  may  maintain  separate  actions  for 
their  share  without  joining  the  others.04  But,  of  course,  if  the  obligor 
has  paid  to  one  of  the  obligees  the  whole  claim,  this  extinguishes  the 
debt  and  satisfies  the  obligation;  no  action  can  be  thereafter  brought 
against  him  by  the  remaining  obligees.65 

C.  Parties  Dependant.  —  1.  General  Statement.  —  In  an  action 
upon  a  contract,  ordinarily  those  and  only  those  persons  should  be 
made  defendants,  who  are  subject  to  legal  liability  under  it;66  but 
where  a  third  person  claims  an  interest  in  the  subject-matter,  it  has 
been  held  proper  to  join  him  in  the  action.67 

The  original  debtor  is  not  ordinarily  a  necessary' party  to  an  action 
against  another  person  upon  his  promise  to  pay  the  debt.68 

2.    Joinder  of  Parties  Defendant.  —  a.    General  Statement  —  Gen- 


N.   J.   L.    133;    Parker    v.    Elder,    11 
Humph.  (Tenn.)   546. 

64.  Conn. — Beach  v.'  HotehMss,  2 
Conn.  697.  Idaho. — Jacobs  s.  Shenon, 
3  Idaho  274,  29  Pac.  44.  La.— Bur- 
ner v.  Beaird,  32  La.  Ann.  226.  Me. 
Holland  v.  Weld,  4  Me..  255.  Mass. 
Boston  &  M.  E.  Co.  V.  Portland  S.  & 
P.  B.  Co.,  119  Mass.  498,  20  Am.  Rep. 
338;  Baker  v.  Jewell,  6  Mass.  460,  4 
Am.  Dec.  162.  Pa. — Titus  v.  Railroad, 
5  Phila.  360.  Term. — Parker  v.  Elder, 
11  Humph.  546.  Vt. — See  Cummingg  v. 
Blaisdell,  43  Vt.  382;  Ambler  v.  Brad- 
ley, 6  Vt!  119.  W.  Va.^Martin'  v. 
Reiniger,  82  S.  &  221. 

Upon  the  principle  of  severance,  if 
the  defendant  permit  one  of  several 
joint  obligees  to  maintain  his  action 
alone  and  proceed  to  judgment  without 
objection,  "he  in  law  agreed  to  a  sev- 
erance of  the  demand  for  damages;  and 
.  cannot  now  take  exception  to  the  plain- 
tiff's writ,  because  he  has  sued  without 
joining  Brown  Baker,  who  is  already 
satisfied  for  his  damages."  Baker  v. 
Jewell,  6  Mass.  460,  4  Am.  Dec.  162. 

The  act  of  bringing  the  suit  cannot 
in  law  be  effectual  to  work  a  severance 
of  the  joint  interest,  and  thus  by  way 
of  a  ratification  of  the  unwarranted 
severance  give  one  a  several  right  of 
action.  Angus  v.  Robinson,  59  Vt.  585, 
8  Atl.  497,  59  Am.  Rep.  758. 

65.  Henry  v.  Mt.  Pleasant  Twp.,  70 
Mo.  500. 

66.  U.  S  — Gawne  v.  Bicknell,  162 
Fed.  587.  Cal. — Hobbs  v.  Davis,  143 
Pac.  733.  Colo.— Calhoun  v.  Girardine. 
13  Colo.  103,  21  Pac.  1017.  Conn.— Wal- 
cott  v.  Canfield,  3  Conn.  194.  Pa.— Nor- 
ris  v.  Maitland,  9  Phila.  7.  Wis. 
Waterman  v.  Waterman,  81  Wis.  17,  50 
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N.  W.  668;  McCourt  v.  MeCabe,  46  Wis. 
596,  1  N.  W.  192. 

Plaintiff  contracted  with  R.  that  R. 
was  to  secure  a  transfer  to  himself 
of  certain  land  and  options  ■  from  E. 
R.  secured  the  transfers  and  became 
indebted  to  plaintiff.-  In  an  action 
upon  the  contract,  E..  is  not  a  necessary 
_or  proper  party  defendant.  Ragley  v. 
Godley  (Tex.  Civ.  App.),  90  S.  W. 
66. 

Those  only  can  be  sued  on  an  in- 
denture who  are  parties  to  it.  Briggs 
e.  Partridge,  64  N.  Y.  357. 

Under  a  rule  that  all  persons  may  be 
'joined  as  defendants,  against  whom  the 
,  right  to  any  relief  is  sought,  it  is  held 
proper  to  join  as  defendants  the  de- 
fendant company  who  was  guilty  of  a 
breach  thereof  '  and  the  remaining 
parties  who  conspired  to  cause  defend- 
ant to  breach  the  contract.  Gas  Power 
Agency  Ltd.  v.  Central  Garage  Co.,  19 
W.  L.  R.  (Can.)  442,  1  W.  W.  R.  116. 

A.  B.,  C,  and  D.,  having  a  dispute 
about  their  rights  in  a  railroad  com- 
pany, entered  into  a  contract  of  set- 
tlement, by  which  they  divided  the 
stock  in  certain  proportions  among 
them.  A.  refused  to  carry  out  the  con- 
tract. B.  filed  a  bill  to  compel  him 
to  stand  to  his  agreement.  Held,  that 
the  bill,  not  seeking  any  relief  against 
C.  and  B.,  it  was  not  necessary  that 
they  should  be  parties.  French  #.  Shoe- 
maker, 14  Wall.  (U.  S.)  314,  20  L.  ed. 
852. 

67.  Alford  Bros.  &  Whitesides  ■». 
Williams,  41  Tex.  Civ.  App.  436,  91 
S.  W.  636. 

68.  See  the  titles  "Bills  and 
Notes;"   "Guaranty;"   "Indemnity;" 
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erally  persons  who  are  to  be  joined  as  defendants  must  be  r  jointly 
liable,68  upon  the  same  contract,70  or,  as  it  has  been  stated,  there  must 
exist  a  privity  of  contract  between  the  defendants  who  are  joined.71 

A  person  who  is  interested  in  the  consideration  but  who  is  not  a 
party  to  the  contract,  need  not  be  joined.72 

b.  Several  Obligation.  —  "When  the  contract  sued  on  is  a  several 
contract,  a  separate  suit  may  be  brought  against  each  contractor,73 
and  on  the  death  of  a  party,  his  personal  representative  may  be  sued 
in  a  separate  action.74 

,  The  general  rule  is  that  each  obligor  to  a  several  agreement  must 
be  sued  separately,  and  that  it  is  improper  to  join  all  or  any  of  the 
other  obligors.75     But  this  rule  has  been  changed  by  statute  in  many 


"Principal  and  Surety."  But'  see, 
contra,  Luark  v.  Malone,  34  Ind.  444. 

The  obligation  of  a  subcontractor 
having  been  assumed  by  the  principal 
contractor,  the  subcontractor  is  not  a 
necessary  party  to  an  action  to  recover 
from  tie.  principal  contractor  alone  on 
his  assumption  of  the  debt.  San  An- 
tonio &  A.  K.  Co.  v.  Cockrill,  72  Tex. 
613,  10  S.  W.  702. 

Markham  was  a  contractor  to  build  a 
hospital,  and  Meyer  his  subcontractor. 
The  latter  purchased  of  plaintiff  cer- 
tain supplies,  and  Markham  being  in- 
debted to  Meyer  in  the  sum  of  $592, 
entered  into  a  contract  with  plaintiff 
whereby  in  consideration  of  the  latter 's 
agreement  not  to  assert  a  material 
man's  lien,  he  agreed  to  hold  subject 
to  payment  to  plaintiff  the  amount  of 
money  due  Meyer.  In  an  action  against 
Markham  to  compel  payment  of  the 
$592,  Meyer  is  not  a  necessary  party. 
Laib  v.  Markham,  147  Ky.  403,  144 
S.  W.  82. 

69.  .  Murphy  v.  Bidwell,  52  Mich. 
487,  18  N.  W.  230. 

The  contract  in  Blackmer  v.  Davis, 
128  Mass.  538,  purported  to  be  a  con- 
tract solely  between  plaintiff  and  an- 
other, but  it  was  signed  by  a  third  per- 
son also.  There  was  nothing  in  the 
contract  indicating  the  capacity  in 
which  he  signed.  It  was  held  to  be 
a  contract  between  the  two,  and  that 
plaintiff  could  not  join  the  third  per- 
son. 

70.  Patterson  v.  Kellogg,  53  Oonn. 
38;    Register    v.     Casperson,     3     Harr. 

•  (Del.)  289. . 

In  an  action  to  recover  money  paid, 
it  is  improper  to  join  the  ex-clerk  of 
court  and  his  successor,  their  liabilities 
being  separate  and  distinct,  and  each 
being  limited  to   the  amount  received 


by   him.     Baltimore    &   O.   E.     Co.    v. 
Gaulter,  60  111,  App.  647. 

.71.  la. — Mervin  v.  Sherman,  9  Iowa 
331.  La. — New  Orleans  Ins.  Assn.  v. 
Harper  &  Waggaman,  32  La.  Ann.  1165. 
N.  Y.— Dane  v.  Fenn,  76  Misc.  48,  134 
N.  Y.  Supp.  92. 

Where  the  defendants  are  the  con- 
tracting parties  and  the  only  persons 
to  whom*  plaintiff  can  look  for  com- 
pensation, there  is  no  misjoinder.  Sul- 
livan v.  Husson,  50  How.  Pr.  (N".  Y.) 
475. 

72.  Bowman  v.  Bailey,  10  Vt.  170. 

73.  U.  S— Oliver  v,  Gilmore,  52  Fed. 
562.  Fla.— Ferrall  v.  Bradfords,  2  Fla. 
508,  50  Am.  Dec.  293.  Ind. — Carmichael 
v.  Arms^  51  Ind.  App.  689,  100  N.  E. 
302;  Tourtelott  v.  Junkin,  4  Blackf. 
483.  Me. — Walker  v.  ■  Weber,  12  Me. 
60.  N.  Y. — Robertson  v.  Smith,  18 
Johns.  459,  9  Am.  Dec.  227.  Term.  ' 
Gratz  &  Co.  v.  Stump,  1  Cooke  493; 
Greer  v.  Miller,  2  Overt.  187.  Bng.— 1 
Ohitty  PI.  43. 

74.  Bggleston  v.  Buck,  31  111.  254; 
Grant  v.  Shurter,  1  Wend.  (N.  Y.)  148. 

75.  Ky.— M'Bean  v.  Todd,  2  Bibb 
320.  Me. — Taylor  v.  Pierce,  43  Me.  530, 
541;  Stoddard  v.  Gage,  41  Me.  287. 
Mo.*— Perry  v.  Kerr,  30  Mo.  349;  Tate 
v.  Barcroft,  1  Mo.  163.  N.  Y.— De  Bid- 
der v.  Schermerhorn,  10  Barb.  638;  Le 
Boy  v.  Shaw,  2  Duer  626;  Lane  v. 
Fenn,  76  Misc.  48,  134  N.  Y.  Supp.  92. 
S.  O. — Treasurer'  v.  Bates,  2  Bailey  362, 
375.  Wis.— Hodges  v.  Nalty,  104  Wis. 
464,  80  N.  W.  726.  Eng.— 1  Chitty  PI. 
43. 

Tenants  in  common  of  a  pew  who 
signed  a  contract  with  the  church  to 
the  effect  that  "I"  covenant  and  agree 
that  a  reappraisement  of  the  pew  may 
be  made  for  the  purpose  of  increasing 
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jurisdictions,  so  as  to  allow  the  joining  of  all  or  any  of  the  parties 
severally  liable  on  the  same  instrument  or  obligation.76  The  pro- 
visions of  this  statute  are  not  obligatory,  and  the  plaintiff,  if  he 
ehooses,  may.  still  maintain  his  action  against  each  separately.77 

Joint  Breach  of  a  Several  Contract.  —  It  has  been  held  that,  -.where  a 
number  of  obligors  severally  liable  on  a  contract  jointly  commit  a 
breach  thereof,  they  may  be  joined  as  defendants.78 


the  revenue  of  the  church,  do  not  be- 
come jointly  liable  for  the  new  assess- 
ment and  cannot  be  joined  in  an  action 
to  collect  the  same.  St.  Paul's  Church 
v.  Ford,  34  Barb..  (,N.  Y.)   16. 

76.  Cal. — Bernero  i:.  South  British 
&  N.  Ins.  Co.,  65  Cal.  386,  4  Pac.  382; 
Thomas  v.  Anderson,  58  Cal.  99;  People 
v.  Love,  25  Cal.  520,  526;  Stearns  v. 
Aguirre,  6  Cal.  176.  Ind. — Goodnight  v. 
Goar,  30  Ind.  418.  la. — Byerson  v, 
Hendrie,  22  Iowa  480.  Kan. — Hendrix 
v.  Fuller,  7  Kan.  331.  Ky. — Kentucky 
Live  Stock  Breeders'  Assn.  v.  Miller, 
119  Ky.  393,  84  S.  W.  301;  Williams  v, 
Sogers,  14  Bush  776;  Wilde  &  Co.  v. 
Haycraf  t,  2  Duv.  309.  See  Clark  'a  Exr. 
V.  Parrish's  Exr.,  1  Bibb  547,  following 
common-law  rule.  Mass. — Colt  v.  Lear- 
ned, 133  Mass.  409;  Costigan  v.  Lunt, 
104  Mass.  217.  Mont. — Wibaux*  v.  G-rin- 
nell  Live-Stoek  •  Co..  9  Mont.  154,  22 
Pac.  492.  Web. — Champlin  Bros.  v. 
Sperling,  84  Neb.  633,  121  N.  W..976. 
N.  Y.— Strong  v.  Wheaton,  38  Barb. 
616;  De  Bidder  v.  Schermerhorn,  10 
Barb.  638;  Le  Boy  v.  Shaw,  2  Duer  626; 
Lane  v.  Fenn,  76  Misc.  48,  134  N.  Y. 
Supp.  92.  N.  C— Bank  v.  Cocke,  127 
N.O.  467,  37  S.  E.  507.  Ohio.— Bur- 
goyne  v.  Ohio  Life  Ins.  &  T.  Co., 
5  Ohio  St.  586;-Hoosier  Canning  &  Mfg. 
Co.  v.  Donovan,  9  Ohio  Dee.  59.  Ore. 
Kamm  v.  Barker,  3  Ore.  208.  Wash. 
Gilmore  v.  Skookum  Box  Factory,  20 
Wash.  703,  56  Pac.  934.  Wis.— Decker 
V.  Trilling,  24  Wis.  610;  Olapp  v.  Pres- 
ton, 15  Wis.  543.  Australia. — Sands  & 
MeDougall,  Ltd.  v.  Whitelaw,  29  Aust. 
L.  T.  199. 

Neither  the  language  nor  the  pre- 
sumed object  of  the  statute  can  be 
construed  as  applying  only  to  a  several 
contract  binding  each  separate  obligor 
for  the  whole,  amount  of  their  aggre- 
gate liabilities.  Wilde  &  Co.  v.  Hay- 
craft,  2  Duv.   (Ky.)   309;  Hoosier  Can 


mng 


Mfg.   Co.   V.   Donovan,   9   Ohio 


Dec.  59. 
To  What  Contracts  Statute  Applies. 


The-  word  obligation  in  the  statute  re- 
ferred   to    in    the    text   has   been    con- 
strued to  mean   "written   obligation." 
Lane  v.  Fenn,   76  Misc.  48,  134  N.  Y.  • 
Supp.  92. 

In  Brainerd  v.  Provost,  11  How.  Pr. 
(N.  Y.)  569,  it  was  held  that  the  sec- 
tion was  not  limited  to  biHs  of  ex- 
change but  applied  to  "every  agree- 
ment or  undertaking  upon  which  a  party 
may  become  liable" to  an  action."  Hence 
a  bond  is  included  within  its  scope. 
In  Strong  v.  Wheaton,  38  Barb.  (N„  Y.) 
616,  the  court  held  that  the  word  "in-' 
strument"  includes  every  species  of 
writing  except  obligations,  and  that 
"obligation"  should  be  confined  to  its 
legal  meaning,  and  therefore  includes 
bonds  or  writings  in  the  nature  of  a 
bond.  ,,  < 

Statute  Applicable  Only  to  Contracts 
Several  Originally. — It  was  held  in  New 
Haven  &  Northampton  -Co.  v.  Hayden, 
119  Mass.  361,  that  the  statute  referred 
to  in  the  text  relates  only  to  parties 
severally  liable  by  their  own  contract, 
and  not  to  those'  whose  liability,  orig- 
inally joint,  has  by  operation  of  law 
or  otherwise  ""become  several;  nor  does 
it  affect  the  survivorship  of  actions 
or  the  remedies  against  the  representa- 
tives of  decedents. 

Joint  Commercial  Paper  Not  Within 
Statute. — Doubt  having  been  expressed 
whether  the  statute  referred  to  in  the 
text  applied  to  joint  bills  of  exchange 
and  promissory  notes,  .it  was  held  in 
Kamm  v.  Harker,  3  Ore.  208,  that  it 
applied  to  that  paper  only  in  which  the 
parties  were  severally  liable.  •  Compare 
4  Standard  Pkoc.  237. 

This  statute  applies  only  to  those 
cases  in  which  the  contractors  are  liable 
on  the  same  written  instrument  and 
not  to  implied  obligations.  Lane  v. 
Fenn,  76  Misc.  48,  134  N.  Y.  Supp.  92. 

77.  Lane  v.  Fenn,  76  Misc.  48,  134 
N.  Y.  Supp.  92. 

78.  G-oldsmith  v.  Sachs,  17  Fed.  726. 


Vol,  XL 


IMPLIED  AND  EXPRESS  AGREEMENTS 


975 


e.  _  Joint   Contracts.  —  (I.)    Generally The   rule    is    well    settled 

that  if  the  obligation  or  contract,  express  or  implied,  sealed,  written, 
or  verbal,  be  joint,  all  the  joint  contractors,  if  living,  must  be  joined 
as  parties  defendant.79    Where,  however,  the  plaintiff  sues  but  one,  in 


79.  XT.  S. — Barney  v.  Baltimore,  6 
■Wall.  280,  18  L.  ed.  825;  Mason  *.  El- 
dred,  6  Wall.  231,  18  L.  ed.  783;  Gil- 
man  v.  Rives,  10  Pet.  298,  9  L.  ed. 
432;  Breedlove  r.  Nicolet,  7  Pet.  413, 
8  L.  ed.  731;  Barton  ;;.  Petit,  7  Cranch 
194,  3  L.  ed.  313.  Cal.^-Farmers'  Ex- 
change Bank  v.  Morse,  129  Cal.  239, 
61  Pae.  1088;  Harrison  v.  McCormiek, 
69  Cal.  616,  11  Pae.  456;  Moreing  v. 
"Weber,  3  Cal.  App.  14,  22,  84  Pae.  220. 
Fla.— Ferrall  v,  Bradfords,  2  Fla.  508, 
515,  50  Am.  Dec.  293.  Hawaii.— McFar- 
lane  v.  Gilmore,  1  Hawaii  71.  Idaho. 
People  v.  Sloper,  1  Idaho  158, 163;  Bloom- 
ingdale  v.  Du  Bell,  1  Idaho  33,  36.  Ind. 
Eller  17.  Lacy,  137  Ind.  436,  36  N.  E. 
1088;  Beard  v.  Ldpton,  102  Ind.  408, 
2  N.  E.  129;  Jenks  v.  Opp,  43  Ind.  108; 
Boot. v.  Dill,  38  Ind.  169;  Bledsoe  v. 
Irvin,  35  Ind.  293;  Bragg  r.  Wetzel,  5 
Blaekf .  95.  La. — Hincks  v.  Converse, 
38  La.  Ann.  871;  Duggan  v.  De  Lizardi, 
5'  Eob.  224;  Van  Wyck  v.  Hills,  4  Bob. 
140;  Drew  v.  Atchison,  3  Bob.  140; 
Thompson  v.  Chretien,  3  Bob.  26; 
Mayor'  v.  Bipley  &  Als,  5  Da.  120,  35 
Am.  Dec.  175.  Ky. — McCarty  v.  Taturn, 
11  Ky.  Opin.  633.  Me. — McGreary  v. 
Chandler,  58  Me.  537;  Window  v.  Mer- 
rill, 11  Me.  127;  Bobinson  v.  Robinson, 
10  Me.  240.  Md  — Kent  v.  Holliday,  17 
Md.  387,  392;  Pike  v.  Dashiell's  Admr., 
'7  Har.  &  J.  466.  Mass. — Wilson  v. 
Nevers,  20  Pick.  20.  Mich. — Searles  v. 
Eeed,  63  Mich.  485,  29  N.  W.  884.  Mo. 
Ryan  1>.  Biddle,  78  Mo.  521.  Neb.— Per- 
kins County  v.  Miller,  55  Neb.  141,  75 
N.  W.  577;  Beiler  v.  First  Nat.  Bk., 
34  Neb.  348,  51  N.  W.  857.  Nev. 
Keller  v.  Blasdel,  1  Nev.  491.  N.  H. 
Good  v.  Lawrence,  24  N.  H.  128.  N.  Y. 
Eaton  v.  Baleom,  33  "How.  Pr.  80;  Ben- 
son 17.  Paine,  17  How.  Pr.  407;  Plat- 
ner  v.  Johnson  &  Wheeler,  3  Hill  476; 
Bobertson  v.  Smith,  18  Johns.  459,  9 
Am.  Dec.  227;  Hevia  v.  Wheelock,  155 
App.  Div.  387,  140  N.  Y.  Supp.  351; 
Babbitt  v.  Gibbs,  51  App.  Div. 
387,  64  N.  Y.  Supp.  699;  Lane 
V.  Fenn,  76  Misc.  48,  134  N.  Y. 
-  Supp.  92;  Trusts  &  Guar.  Co.  v.  Saw- 
yer, 130  N.  Y.  Supp.  582.  N.  D.— Clem- 
ents v.  Miller,  13  N.  D.  176,  100  N.  W. 


239.  Ohio.— Bazell  v.  Belcher,  31  Ohio 
St.  572;  McArthur  v.  Ladd,  5  Ohio 
514;  Smith  v.  Baltimore  &  O.  R.  Co., 
7  Ohio  Dee.  542.  Ore. — Kamm  v.  Har- 
ker,  3  Ore.  208.  Pa. — City  of  Phil- 
adelphia v.  Beeves,  48  Pa.  472.  S.  C. 
Treasurer  v.  Bates,  2  Bailey  362,  395; 
Collins  v,  Lemasters,  1  Bailey  348;  Mc- 
Call  v.  Price,  1  McCord  82.  See  Thomp- 
son v.  Solomon,  Bice  23.  Va. — Arm- 
strong v.  Henderson,  99  Va.  234,  37 
S.  E.  839;  Ward  v.  Motter,  2  Rob.  536, 
563;  Carthrae  v.  Brown,  3  Leigh  9S; 
Atwell's  Admr.  v.  Towles,  1  Munf.  175; 
Atwell  v.  Milton,  4  Hen.  &  M.  253. 
W.  Va.— Hoffman  v.  Bircher,  22  W.  Va. 
537.  Wis.— Martin  v.  Martin,  3  Pinn. 
272.  Eng.— Byers  v.  Dobey,  1  H.  Bl. 
236,  126  Eng.  Reprint  137;  King  v. 
Hobbs,  Yelv.  26,  80  Eng.  Reprint  19;  1 
Chitty  PI.  42.  Can.— Corbett  v.  Calvin, 
4  U.  C.  Q.  B,  123. 

The  Louisiana  Code,  §2080,  e{  seq., 
requires  that  all  joint  obligors,  includ- 
ing those  who  have  paid  their  propor- 
tion, must  be  joined  so  that  if  it  ap- 
pear they  were  not  bound,  they- may 
recover  back  what  they  have  paid. 
Duggan  v.  De  Lizardi,  5  Rob.  224;  Drew 
v.  Atchison,  3  Rob.  140;  Thompson  V. 
Chretien,  3  Rob.  26. 

Keason  for  the  Rule. — The  common 
law  rule  was  founded  in  a  purpose  to 
protect  persons  jointly  liable,  and  to 
secure  to  them  the  right  of  contribution 
in  case  judgment  was  ordered  against 
them.  If  a  joint  judgment  were  re- 
covered, and  one  of  the  defendants 
compelled  to  pay  it,  he  could,  in  turn, 
compel  his  co-defendants  to  reimburse 
him  to  the  extent  of  their  portion  of 
the  liability.  But  where  all  persons 
jointly  liable  were  not  made  parties, 
this  right  of  contribution  was  lost,  for 
the  cause  of  action  was  held  merged  in 
the  judgment  and  all  persons  who  were 
not  parties  released  and  discharged 
from  liability.  Syndberg  v.  Goar,  92 
Minn.  143,  99  N.  W-  638.  See,,  how- 
ever, Fairchild  v.  Llewelfyn  Realty  Co., 
82  N.  J.  L.  423,  82  Atl.  924. 

In  an  action  upon  a  joint  contract 
by  which  each  was  liable  only  to  pay 
his    share,    the    court    said,    "one    suit 
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the  absence  of  objection  the  action  will  proceed  to  judgment  against 
the  obligQr  sued,80 

Statutes  in  some  jurisdictions,  however,  make  joint  obligations  joint 
and  several,  so  that  the  promisee  may  sue  all  or  any  of  them  at  his 
option.81  ,  . 


against  all,  or  even  a  suit  against  one,, 
should  settle  the  matter."  Sutherlin 
v.  Underwriters  Agency,  53  Gfa.  442. 

"Where  A.  had  agreed  in  writing  to 
pay  the  debt  of  another,  and  B.,  in  a 
postscript,  subscribed  by  him,  added, 
"I  will  be  accountable  with  A.,  accord- 
ing to  the  above  writing,"  an  action 
lies  'against  both  as  joint  contractors. 
Castner*.   Slater,  50   Me.   212. 

An  aetion  of  debt  for  a  forfeiture 
against  the  owners  of  a  /horse  who 
suffered  it  to  go  at  large  was  held  in 
Pbwers  v.  Spear,  3  N.  H.  35,  to  be  an 
action  ex .  delicto  and  consequently  it 
was  not  necessary  to  join  the  joint 
owners  of  the  horse.  But  see  Hill  v. 
Davis,  4  Mass.   137. 

80.  U.  S— Barry  v.  Foyles,  1  Pet. 
311,  7  L.  ed.  157.  la.— Bonnon  >s  Est. 
v.  Urton,  3  Greene  228.  Md. — Cruzen 
v.  McKaig,  57  Md.  454,  446.  Me.— Mc- 
Greary'v.  Chandler,  58  Me.  537.  N.  Y. 
Benson  v.  Paine,  }7  How.  Pr.  407.  S.  C. 
Collins  v.  Lemasters,  1  Bailey  348.  Eng. 
Kendall  v.  Hamilton,  L.  B.  4  App.  Cas. 
504,  515;  King  v.  Hoare,  13  M.  &  W.. 
494,  2  D.  &  L.  382.  Australia.— Sands 
&  McDougall,  i  Ltd.  v.  Whitelaw,  29 
Aust.  L.  T.  199. 

•See  the  title  "Objections." 

Effect  of  Judgment  Against  One. — In 
'Mason  v.  Eldred',  6  Wall.  (U.  S.)  231, 
18  L.  ed.  783,  the  court  said  "The 
general  doctrine  maintained  in  Eng- 
land and  the  United  States  may  be 
briefly  stated.  A  judgment  against  one 
upon  a  joint  contract  of  several  per- 
sons, bars  an  action  against  the  others, 
though  the  latter  were  dormant  part- 
ners of  the  defendant  in  the  original 
action,  and  this  fact  was  unknown  to 
the  plaintiff  when  the  action  was  com- 
menced. When  the  contract  is  joint, 
and  not  joint  and  several,  the  entire 
cause  of  action  is  merged  in  the  judg- 
ment. The  joint  liability  of  the  parties 
not  sued  with  those  against  whom  the 
judgment  is  recovered  being  extin- 
guished, their  entire  liability  is  gone. 
They  cannot  be  sued  separately,  for 
they  have  incurred  no  several  obliga- 
tion; they  cannot  be  sued  jointly  with 
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the/  others,  because  judgment  has  been 
already  recovered  against  the  latter, 
who  would  otherwise  be  subjected  to 
two  suits  for  the  same  cause."  See 
also  Ferrall  v.  Bradfords,  2  Fla.  508, 
50  Am.  Dec.  293;  Jansen  v.  Grimshaw, 
125-  111.  468,  17  N.  E.  850;  People  v. 
Harrison,  82  111.  84.  But  this  rule  has 
been  changed  by  statute  in  some  juris- 
dictions. Wooters  v.  Smith,  56  Tex. 
198,  206. 

81.  U.  S.— Sawin  v.  Kenny,  93  U.  S. 
289,  23  L.  ed.  926  (Arkansas  code);' 
Smith  v.  Clapp,  15  Pet.  125,*  10  L.  ed. 
684  (Alabama  statute);  -  Johnson  v. 
Byrd,  Hempst.  434,  13  Fed.  Cas.  No. 
7,376.  Ark.— Bradford,  Eain water  & 
Co.  v.  Toney,  30  Ark.  763.  111.— Kaest- 
ner  e.  Pirst  Nat.  Bank,  170  111.  322, 
48  N.  E.  998.  For  earlier  cases  follow- 
ing the  common  law  rule,  see  Sinsheim- 
er  v.  Skinner  Mfg.  Co.,  165  111.  116,  46 
N.  E.  262;  Page  v.  Brant,  18  HI.  37; 
Phillips  v.  Pitcher,  80  111.  App.  -219. 
la. — Byerson  v.  Hendrie,  22  Iowa  480. 
Kan. — Eose  v.  Williams,  5  Kan.  483; 
Jefferson  County  Comrs.  v.  Swain,  5 
Kan.  376.  Ky. — Williams  v.  Eogers,  77 
Ky.  776;  Quisenberry  v..  Artis,  1  Dnv. 
30;  Lyon  v.  Boss,  1  A.  K.  Marsh.  308,, 
following  common  law  rule.  Minn. 
Morgan  v.  Brach,  104  Minn.  247,  116 
N.  W.  490;  Hoatson  v.  McDonald,  97 
Minn.  201,  106  N.  W.  311;  Sundberg 
v.  Goar,  92  Minn.  143,  99  N,  W.  638, 
Mo.— Wiley  *.  Holmes,  28  Mo.  286;  Me- 
Elroy  v.  Ford,  81  Mo.  App.  500.  Mont. 
Wibaux  v.  Grinnell  Live-Stock  Co.,  9 
Mont.  154,  22  Pac.  492.  N.  C— Davis  ' 
v.  Sanderlin,  23  N.  C.  389.  Tenn. 
Gratz  &  Co.  v.  Stump,  1  Cooke  493; 
Trustees  of  McMinn  v.  Beneau,  2  Swan 
94;  Greer  v.  Miller,  2  Overt.  187.  Tex. 
McDonald  v.  Pabiness,  100  Tex.  615, 
102  S.  W.  1017;  Bute  v.  Brainerd,  93 
Tex.  137,  53  S.  W.  1019;  McFarlane 
v.  Howell,  91  Tex.  21?,  42  S.  W.  853; 
Miller  r.  Sullivan,  89  Tex.  480,  35  S.  W. 
362;  Hinchman  v.  Biggins,  1  White  & 
W.   Civ.   Cas.,   §294. 

To  What  Corvtracta  Statute  Applies, 
The  statute  of  Minnesota  making  joint 
obligations  joint  and  several,  provides 
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Joint  Action  for  Money  Had  and  Received A  plaintiff,  who    sues'  on 

implied  contract  for  money  had  and  received  by  several  persons,  may 
join  them  as  defendants  if  the  payment  was  made  to  them  jointly,  but 
if  the  payment  was  not  made  to  them  jointly  a  several  action  only  can 
be  maintained.82  The  manner  in  which  the  money  is  subsequently 
distributed  among  themselves  does  not  affect  the  rule.83 

(II.)  Exceptions  to  the  Rule.  —  The  rule  as  to  joinder  of  parties  de- 
fendant is  not,  however,  without  its  exceptions,  which  occur  when  one 
or  more  obligors  is  discharged  from  liability  by  operation  of  law,  act 
of  the  parties,  or  other  cause. 

(A.)    Death The  best  known  and  most  common  exception  occurs 

on  the  death  of  a  joint  contractor.  The  liability  of  the  decedent  and 
his  estate  being  extinguished  the  action  should  be  brought  against  the 
survivors  only,84  without  joining  the  decedent's  personal  representa- 


that  "A  joint  obligation  within  the 
meaning  of  this  act  shall  be  construed 
to  include  all  promissory  notes,  bills 
of  exchange,  copartnership  debts,  and 
all  contracts-  upon  which  parties  are 
liable  jointly."  The  court  in  Hollister 
v.  United  States  F.  &  G.  Co.,  84  Minn. 
251,  87  N.  W.  776,  construing  this 
statute  held  that  the  doctrine  of 
ejusdem  generis  was  not  applicable  and 
that  the  statute  included  joint  eon- 
tracts  and  obligations  of  every  descrip- 
tion, whether  sealed  or  unsealed  on 
which  there  is  a  joint  liability. 

In  Oklahoma,  the  statute  provides 
that  "Where  all  the  parties  who  unite 
in  a  promise  receive  some  benefit  from 
the  consideration,  whether  past  or  pres- 
ent, their  promise  is  presumed  to  be 
joint  and  several,"  and  it  is  unneces- 
sary that  all  should  be  joined.  Scho- 
walter  v.  Beard,  10  Okla.  454,  63  Pac. 
687;  Oufealt  v.  Collier,  8  Okla.  473,  58 
Pac.  642. 

•.  A  judgment  on  a  joint  contract,  de- 
clared by  statute  to  be  joint  and  sev- 
eral, follows  the  character  of  the  con- 
tract, and  the  action  on  the  judgment 
may  be  joint  or  several  at  plaintiff's 
option.  McElroy  V.  Ford,  81  Mo.  App. 
500. 

82.  TT.  S. — Simmons  v.  Spencer,  9 
Ped.  581.  Ga—  Cowart  v.  Pender,  137 
Ga.  586,  73  S.  E.  822,  1913  A  Ann.  Cas. 
932.  Mass. — Florence  Sewing  Mach. 
Co.  v.  Grover  &  B.  S.  M.  Co.,  110  Mass. 
70,  14  Am.  Rep.  579;  Mich. — Murphy 
v.  Bidwell,  52  Mich.  487,  18  N.  W.  230. 
N.  Y.— Cobb  v.  Dows,  10  N.  T.  335, 
holding  it  is  enough  if  the  defendants 
received  the  money  for  their  joint  ac- 
count. 


See  generally  the  title  "Money  Had 
and  Received." 

Where  a  guardian  of  minor  tenants 
in  common  received  the  rents  and  ap- 
plied it  to  the  support  of  herself  and 
the  children,  it  was  held  there  was  no 
joint  liability  and  that  a  joint  action 
for  money  had  and  received  against 
them  could  not  be  maintained.  Shep- 
ardson  v.  Rowland,  28  Wis.  108. 

Where  the  original  receipt  of  the 
moneys  was  Wrongful  and  the  fund  suc- 
cessfully handled  by  successive  banking 
firms,  all  the  members  of  the  several 
firms  need  not  be  joined  as  defend- 
ants where  the  action  is  based  on  im- 
plied contract;  but  the  plaintiffs  may 
elect  whom  to  sue.  Hart  v.  Goadley, 
72  Mise.  232,  129  N".  Y.  Supp.  892. 

83.  Florence  Sew.  Mach.  Co.  v.  Gro- 
ver, etc.  Sew.  Mach'.  Co.,  110  Mass.  70, 
14  Am.  Rep.  579.  Compare  Tarbell  v. 
Bowman,  103  Mass.  341'. 

84.  111.— Powell  v.  Kettelle,  6  111. 
491,  496;  Ballance  v.  Samuel,  4  111.  380; 
Stevens  v.  Catlin,  44  111.  App.  114.  Nev. 
Fowler  v.  Houston,  1  Nev.  469.  N.  Y. 
Lane  v.  Doty,  4  Barb.  530;  Gere  v. 
Clarke,  6  Hill  350;  Grant  tf.'Shurter,  1 
Wend.  148;  Trustees  of  Leake  v.  Law- 
rence, 11  Paige  81.  S.  C— Boykin  v. 
Watson's  Admr.,  3  Brev.  260.  Tex. 
Binge  v.  Smith,  Dall.  Dee.  616.  Eng. 
1  Chitty  PI.  43. 

In  a  suit  on  a  bond  signed  A.  & 
Co.  instituted  against  A.,  the  court 
will  not  upon  general  demurrer  assume 
that  there  was  any  other  person  living 
at  the  time  the  suit  was  brought  joint- 
ly bound  with  A.,  nor  that  A.  and  A. 
&  Co.  are  not  one.  Armstrong  v.  Robin- 
son, 5  Gill  &  J.  (Md.)  412. 
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tives;85  and  on  the  death  of  the  last  survivor  the  action  is  against 
his  personal  representatives.  An  action  against  the  personal  repre- 
sentatives of  the  deceased  obligors  is  improper.86  This  rule  has  been 
changed  by  statute  in  many  jurisdictions.87 

In  equity,  if  one  of  the  joint  obligors  die  either  before  or  pending 
the  suit,  his  representatives  must  be  made  parties.88 


Pleading  Excuse  for  Failure  To  Sue 
All. — The  weight  of  authority  is  to  the 
effect  that  it  is  necessary  that  the 
plaintiff  in  his  declaration  aver  that 
the  promisors  not  joined  as  defendants 
were  dead  at  the  time  of  the  commence- 
ment of  the  action.  Harwood'  V.  Bob- 
erts,  5  Me.  441;  Hanley  &  Welch  ,v. 
Donoghue,  59  Md.  239;  Kent  v.  Holli- 
day,  17  Md.  387;  Merrick  v.  Bank  of 
Metropolis,  8  Gill  59;  Eaton  v.  Bal- 
com,  33  How.  Pr.  80;  Braxton's  Admx. 
v.  Hilyard,  2  Mun.  (Va.)  49;  Black- 
well  v.  Ashton,  Style  50,  82  Eng.  Ee- 
print  521;  South  v.  Tanner,  2  Taunt. 
254,  127  Eng.  Beprint  1074. 

"If  a  joint  obligor  be  dead,  it  is 
not  necessary  to  notice  him  in  the 
declaration,  nor  need  the  survivors  be 
declared  against  as. such,  but  they  may 
be  sued,  as  if  they  alone  were  pri- 
marily liable."  Cummings  v.  People, 
50  111.  132;  1  Chitty  PI.  43. 

85.  U.  S. — Seaman  v.  Slater,  18  Fed. 
485.'  111.— Eggleston  v.  Buck,  31  111. 
254;  Stevens  v.  Catlin,  44  111.  App.  114. 
Mass. — Cochrane  v.  Cushing,  124  Mass. 
219.  Md.— State  v.  Banks,  48  Md.  513. 
Miss. — Poole  v.  McLeod,  1  Smed.  &  M. 
391.  Nev. — Fowler  v.  Houston,  1  Nev. 
469.  Vt.— State  Treasurer  v.  Friott,  24 
Vt.  134.  . 

The  executors  of  two  persons  joint- 
ly liable  cannot  be  joined.  Grymes  v. 
Pendleton,  4  Call.  130;  Watldns  v.  Tate, 
3   Call.  451. 

86.  Head's  Admrs.  v.  Oliver,  1  A.  K. 
Marsh.  254  (but  see  section  27  of 
Bulitt's  Code);  Neal's  Exrs.  v.  Gilmore, 
79  Pa.  421. 

Defendant  To  Be  Charged  as  Heir  of 
Survivor  Only. — Where  the  action  was 
on  a  joint  covenant  of  two  deceased 
persons,  and  the  declaration  alleged 
that  defendant  was  the  heir  of  both, 
it  w.as  held  bad,  since  the  defendant 
could  only  be  "charged  as  heir  of'  the 
survivor.  Gere  v.  Clarke,  6  Hill.  (N. 
Y.),350. 

87.  Ind. — Eldred  r.  First  National 
Bank,   71   Ind.   543;   Hudleson  ft  Arm.- 


strong,  70  Ind..  99.  But  see  Brown  v. 
Benight,  3  Blackf.  39.  Mo.— Kev.  St., 
1909,  §1734.  N.  C— Brown  v.  Clary,  1 
Hayw.  107.  Term. — Taylor  v.  Taylor, 
5  Humph.  110. 

The  code,  §2550,  permits  the  plaintiff 
to  bring  the  action  against  any  or  all 
the  survivors,  with  or  against  any  or 
all  of  the  representatives  of  the  deced- 
ent. Sellon  Co.  v.  Braden,  13  Iowa  365; 
Byerson  v.  Hendrie,.  22  Iowa  480. 

The  code  of  Kentucky  provides  that 
if  any  of  the  persons  jointly  bound 
be  dead,  the  action  may  be  brought 
against  any  or  all  of  the  survivors  with 
the  representatives  of  all  or  any  of 
the  decedents,  or  against  the  latter  or 
any  of  them.  Section  27  Bulitt's  Code. 
See  Giltin  &  Barnard  v.  Price,  4  T.  B. 
Mon.  (Ky.)  304;  Bowan  v.  Woodward, 
2  A.  K.  Marsh.  140;  Clark's  Admr.  v. 
Parrish's  Exr.,  1  Bibb.  547,  decided 
prior  to  enactment  of  the  above  stat- 
ute. 

In  Massachusetts,  if  one  joint  con- 
tractor dies,  his  estate  .may  be  charged 
as  if  the  contract  had  been  joint  and 
several,  that  is  by  an  action  against 
his  executor  or  administrator  alone. 
New  Haven  &  Northampton  Co.  v.  Hay- 
den,  119  Mass.  361. 

In  Ohio  the  statute  provides  that  in 
case  of  the  death  of  a  joint  contractor, 
his  estate  shall  be  liable  as  if  the  con(;. 
tract  had  been  joint  and  several.  The 
effect  of  this  statute  and  the  statute 
authorizing  a  joinder  of  persons  sev- 
erally liable  on  a  contract  is  to  permit 
a  joinder  of  the  personal  representatives 
of  the  decedent  and  the  survivors.  Bur- 
goyne  v.  Ohio.  Life  Ins.  &  T.  Co.,  5 
Ohio  St.  586. 

It  is  immaterial  in  case  of  joinder  of 
the  personal  representative,,  whether  the 
surviving  obligor  or  a  third  person  be 
appointed  personal  representative  of 
the  decedent.  Taylor  v.  Taylor,  5 
Humph.  (Tenn.)  110. 

88.  Bennett's  JExrs.  V.  Spillars,  7 
Tex.  600. 
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(B.)    Bankruptcy.  — A  plea  of  a  discharge  in  bankruptcy  being  a  per-  • 
sonal  privilege,  the  plaintiff  cannot  anticipate  the  pleading  of  this 
defense  and  omit  the  bankrupt,  but  must  join  him,80  though  there  is 
authority  apparently  to  the  contrary.90 

(C.)  Legal  Disability.  —  Likewise  it  has  been  held  that  if  one  of  the 
joint  contractors  was  an  infant  or  under  other  legal  disability  when 
the  contract  was  made,  he  need  not  be  joined,91  but  there  are  cases 
to  the  contrary.92 

(D.)  Statute  of  Limitations.  —  If'  the  statute  of  limitations  has  run 
as  against  some  of  the  parties  to  the  contract,  they  may  be  ignored 
and  the  action  brought  against  the  remainder.93 

(E.)  Non-residence.  —  If  one  or  more  of  the  joint  obligors  be  without 
the  jurisdiction  of  the  court,  the  action  may  be  brought  against  those 
within  the  state,  omitting  the  absentees.94 

(F.)  Belease.  — If  by  agreement  of  the  parties  or  otherwise,  the 
liability  of  a  joint  contractor  has  ceased,  he  is  not  a  necessary  party 
defendant.95 

(G.)  Name  Signed  "Without  Authority.  —  A  person  whose  name  was 
subscribed  to  a  joint  contract  without  authority,  may    be    omitted.00 

(H.)  -Dormant  Partners.  —  In  the  case  of  a  partnership  obligation, 
dormant  or  secret  partners  need  not  be  joined.97 

d.  Joint  and  Several  Contracts.  —  If  the  obligation  be  joint  and 
several,  the  plaintiff  may  treat  the  contract  as  joint  and  join  all  of 
the  obligors,  or  he  may  treat  it  as  a  several  obligation98  and  bring  his 


89.  Jenks  V.  Opp,  43  Ind.  108;  1 
Ohitty  PI.  42.  See  Robertson  v.  Smith, 
18  Johns.  (N.  Y.)   459,  477. 

90.  See  Fay  &  Co.  v.  Jenks  &  Co.,  78 
.Mich.    312,    44    N.    W.     380;     Dorn    v, 

OfNeale,  6  Nev.  155. 

91.  Mich.— Fay  &  Co.  v.  Jenks  &  Co., 

78  Mich.  312,  44  N.  W.  380.  N.  Y.— Slo- 
cum  v.  Hooker,  12  Barb.  563, '6  How.  Pr. 
167.  Eng.— 1  Chitty  PI.  43.  See  Rob- 
ertson v.  Smith,  18  Johns.  (N.  Y.)  459, 
477.  Compare  Hartness  v.  Thompson,  5 
Johns.   (N.  Y.)   160. 

92.  See  Brown  v.  Warner,  2  J.  J. 
Marsh.    (Ky.)    38;    Jaffray    v.   Frebain, 

5  Esp.    (Eng.)   47;   Chandler  v.  Parkes 

6  Danks,  3  Esp.   (Eng.)    76. 

93.  Newhall  v.  Field,   13   N.  M.  82, 

79  Pae.  711,  12  Ann.  Cas.  979;  1  Chitty 
PI.  43. 

Under  a  statute  providing  that  if  it 
appears  on  trial  that  the  action  is 
.  bavred  as  to  one  or  more  of  the  joint  de- 
fendants, he  may  have  judgment  against 
the  others,  and  under  a  statute  provid- 
ing that  if  the  defendant  answer  on  oath 
that  another  should  be  joined  and  on 
trial  of  that  issue  it  be  found  that  the 
action  is  barred  as  to  him  judgment  must 


be  for  the  plaintiff,  it  was  held  the 
plaintiff  may  anticipate  this  defense  and 
omit  those  joint  co-contractors  against 
whom  the  statute  of  limitations  has 
run.  Caswell  v.  Engelmann,  31  Wis. 
93. 

94.  See  La.— In  the  Matter  of  O  'Fla- 
herty, 7  La.  Ann.  640.  Eng.^-Joll  v. 
Curzon,  4  C.  B.  249,  136  Eng.  Reprint 
501.  Can.— Corbett  v.  Calvin,  4  U.  C. 
Q.  B.   123. 

And  see  4  Standard  Proc.  239.  But 
see  MeCall  v.  Price,  1  McGord  (S.  C.) 
82. 

This  exception  is  not  recognized  in 
Hawaii.  Harrison  v.  Magoon,  13  Hawaii 
339,  361. 

95.  Babbitt  v.  Gibbs,  51  App.  Div. 
387,  64  N.  Y.  Supp.  669. 

96.  Harrison  v.  Magoon,  16  Hawaii 
332,  337;  Boyd  V.  Merriell,  52  111.  151. 

97.  See  the  title  "Partnership." 

98.  U.  S— Pirie  v.  Tvedt,  115  U.  S. 
41,  5  Sup.  Ct.  1034,  29  L.  ed.  331;  Bur- 
dette  v.  Bartlett,  95  U.  S.  637,  24  L. 
ed.  534;  Mason  v.  Eldred,  6  Wall.  231, 
18  L.  ed.  783;  Lovejoy  v.  Murray,  3 
Wall.  1,  11,  18  L.  ed.  129;  Amis  v. 
Smith,  16  Pet.  303,  10  L.  ed.  973;  Breed- 
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action  against  each  separately,  even  though  their  interest  be  joint,94 
for  by  suing  more  than  one  the  plaintiff  elects  to  enforce  the  joint 
instead  of  the  several  liability  and  pro  hac  vice  makes  the  obligation 
joint;1  and  if  the  plaintiff  brings  a  several  action,  and  recover  against 
one,  he  cannot  afterwards  sue  the  remaining  parties  to  the  contract 
jointly.2 

In  some  jurisdictions,  statutes  permit  the  plaintiff  to  sue  all  or  any 
less  number  of  the  promisors  on  a,  joint  and  several  obligation  at  his 
option.3 


love  v.  Nicolet,  7  Pet.  413,  8  L.  ed.  731. 
Cal. — Stearns  v.  Aguirre,  6  Cal.  176. 
Conn. — Carter  v.  Carter,  2  Day  442,  2 
Am.  Dec.  113.  Ga. — Poullain  v.  Brown, 
80  Ga.  27,  5  S.  E.  107.  .  Hawaii.— Har- 
rison v.  Magoon,  13  Hawaii  339,  361, 
must  join  all  by  virtue  of  statute.  111. 
Kaestner  v.  First  Nat.  Bank,  170  111. 
322,  48  N.  E.  998;  People  v.  Harrison, 
82  111.'  84;  Cummings  v.  People,  50  111. 
132;  People  v.  Jamison,  141  111.  App. 
406;  Seanlon  v.  People,  95  111.  App.  348. 
Ky. — Allen  v.  Lucket,  3  J.  J.  Marsh. 
164.  La. — Maxwell  v.  Gunn,  2  Mart. 
N.  S.  140.  Me.— State  v.  Chandler,  79 
Me.  .172,.  8  Atl.  553';  Harwood  v.  Rob- 
erts, 5.  Me.  441;  President  v.  Treat,  6 
Me.  207,  19  Am.  Dee.  210.  Md.— Cruzen 
v.  McKaig,  57  Md.  454,  463;  Merrick 
v.  Bank  of  Metropolis,  8  Gill  59,  74. 
Mich.— Pay  &  Co.  v.  -Jenlcs  &  ,Co.,  78 
Mich.  312,  44  N.  W.  380;  Winslow  v. 
Herrick,  9  Mich.  380.  Minn. — Lanier 
v.  Irvine,  24  Minn;  116,  121.  N.  J. 
Melick  v.  Poster,  64  N.  J.  L.  394,  45 
Atl.  911.  Ohio.— Clinton  Bank  v.  Hart, 
5 'Ohio  St.  33;  Mc  Arthur  v.  Ladd,  5 
Ohio  514;  Smith  v.  Baltimore  &  O.  R. 
Co.,  7  Ohio  Dec.  542.  Pa. — Downey  v. 
Farmers  &  Mechanics  Bank,  13  Serg. 
&  R.  288.  S.  D.— City  of  Milbank  v. 
Western  Sur.  'Co.,  21  S.  D.  261,  111 
ST.  W.  561.  Term. — Greer  v.  Miller,  2 
Overt.  187;  Gratz  &  Co.  v.  Stump,  1 
Cooke  493;  Claiborne  v.  Goodloe,  Cooke 
391.  Tex. — Glasscock  v.  Hamilton,  62 
Tex.  143,.  169.  Vt.— Wright  v.  Hicks, 
Brayt.  22.  Va. — Saunders  v.  Wood,  1 
Munf.  406;  Newell  v.  Wood,  1  Munf. 
555;  Atwell's  Admr.  v.  Milton,  4  Hen. 
&  M.  257;  Moss  v.  Moss,  4  Hen.  & 
M.  293;  Winslow  v.  Com.,  2  Hen.  & 
M.  459;  Leftwich  v.  Berkeley,  1  Hen. 
&  M.  61.  W.  Va.— Knight  v.  Charter, 
22  W.  Va.  422;  Baltimore,  etc.  E.  Co. 
v.  Bitner,  15  W.  Va.  455.  Eng.— Streat- 
fleld  v.  Halliday,  3  T.  B.  779,  100  Eng. 
Beprint  855;  Mountstephen  v.  Brooke, 
1  Barn.  &  Aid.  224,  106  Eng.  Eeprint 

i  Vol.  XI 


83;  King  v.  Hoare,  13  Mees  &  W.  494; 
In  re  Jeffery,  L.  E.  7  ch.  178,  41  L.  J. 
Bankr.  9;  1  Chitty  PI.  43. 

In  a  declaration  against  one  of  sev- 
eral obligors  to  a  joint  and  several 
obligation,  it  is  sufficient  to  set  up  the 
legal  liability  of  the  defendant  sued 
alone.  To  set  up  the  liability  of  all 
is  to  allege  an  immaierial  detail  of  the 
contract.  The  proof  of  an  agreement 
executed  by  all  presents  no  variance, 
Kaestner  v.  First  Nat.  Bank,  170  111. 
322,  48  N.  E.  998. 

99.  Enys  v.  Donnithorne,  2  Burr. 
1190,  97  Eng.  Eeprint  782;  Lilly  v. 
Hodges,  1  Str.  553,  93  Eng.  Eeprint 
695,  8  Mod.  166,  88  Eng.  Eeprint  122. 

1.  Allen  v.  Lucket,  3  J.  J.  Marsh. 
(Ky.)  164;  State  v.  Chandler,  79  Me. 
172,  8  Atl.  553;  President  v.  Treat,  6 
Me.  207,  19  Am..  Dec.  210. 

2.  President  v.  Treat,  6  Me.  207,  19 
Am.  Dec.  210. 

3.  U.  S.— Amis  v.  Smith,  16  Pet. 
303,  10  L.  ed.  973;  Minor  v.  Mechanics' 
Bank,  1  Pet.  46,  7  L.  ed.  47;  Johnson 
v.  Byrd,  Hempst.  434,  13  Fed.  Cas.  No 
7,376;  Deloach  v.  Dixon,  Hempst.  428,  7 
Fed.  Cas.  No.  3,775.  Cal.— Goff  v.  Ladd, 
161  Cal.  257,  118  Pac.  792;  Kurtz"  v. 
Forquer,  94  Cal.  91,  29  Pac.  413;  Hurl- 
butt  v.  Spaulding  Saw  Co.,  93  Oal.  55, 
28  Pac.  -795;  People  v.  Love,  25  Cal. 
520,  526;  Moreing  v.  Weber,  3  Cal. 
App.  14,  22,  84  Pac.  220.  Colo.— War- 
ren v.  Hall,  20  Colo.  508,  38  Pac.  767; 
Exchange  Bank  v.  Ford,  7  Colo.  314, 
3"  Pac.  449.  Ind. — Maiden  v.  Webster, 
30  Ind.  317.  See,  however,  Palmer  v. 
Crosby,  1  Blackf.  139  (decided  prior 
to  statute).  Minn.— Steffes  v.  Lemke, 
40  Minn.  27,  41  N.  W.  302.  Okla. 
Schowalter  v.  Beard,  10  Okla.  454,  63 
Pac.  687.  Term. — Brewer  v.  State,  6 
Lea  198.  Tex.— Whiting  v.  Turley,  Dall. 
Dec.  453.  Wis. — See  Clapp  v.  Preston, 
15  Wis.  543.  Australia. — Sands  &  Mc- 
Dougall,  Ltd.  v.  Whitelaw,  29  Aust. 
L.  T.  199. 
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Death  of  a  Party. —  In  ease  of  the  death  of  one  or  more  of  the  prom- 
isors, the  action  may  be  brought  against  the  survivors,4. or  the  personal 
representatives  may  be  sued  in  a  separate  action,  but  not  jointly  with 
the  survivors,5  although,  in  some  jurisdictions,  by  virtue  of  statute, 
such  a  joinder  is  proper.6 

III.  THE  PLEADINGS.  —  A.  Complaint,  Declaration  and  Peti- 
tion. —  1.  General  Requisites.  —  The  general  rule  is  that  a  declara- 
tion or  complaint  in  an  action  on  a  contract  must  contain  a  definite 
and  certain  statement  of  the  facts  constituting  the  cause  of  action,7  in 


The  statute  which  permits  the  plain- 
tiff to  join  all  or  any  of  the  parties 
severally  liable  on  the  same  obligation 
or  instrument,  permits  him  to  sue  an 
intermediate  number  in  an  action  upon 
a  joint  and  several  contract.  De  Bidder 
i).  Schermerhorn,  10  Barb.  638;  Field 
v.  Tan  Cott,  5  Daly  308.  But  see  Ben- 
son v.  Paine,  17  How.  Pr.  407. 

The  statute  of  Colorado  provides 
that  "All  joint  obligations  and  cov- 
enants shall  be  joint  and  several." 
It  was  held  in  Exchange  Bank  v.  Pord, 
7  Colo.  314,  3  Pae.  449,  that  the  stat- 
ute was  limited  in  its  application  to 
written  instruments  only,  and  that  oral 
contracts  are  not  within  the  purview 
of  the  word  obligations. 

4.  President  v.  Treat,  6  Hie.  207,  19 
Am.  Dec.  210;  Claiborne  V.  Goodloe, 
Cooke  (Tenn.)  391. 

5.  TT.  S.— Seaman  v.  Slater,  18  Fed. 
485.  Cal  — May  v.  Hanson,  6.  Cal.  642; 
Humphreys  v.  Crane  &  Tale,  5  Cal.  173. 
IU.— Eggleston   v.    Ruck,    31     111.     254; 

■Ballanee  v.  Samuel,  4  HI.  380;  Stevens 
'«.    Catlin,    44   111.     App.     114.      Mass. 

Colt  v.  Learned,  133  Mass.  409.     N.  Y. 

Grant  v.  Shurter,  1  Wend.  148. 

6.  Iowa  Eev.,  §2764;  Claiborne  v. 
Goodloe,  Cooke  (Tenn.).  391. 

Under  a  statute  authorizing  a  join- 
der of  persons  severally  liable  on  a 
contract,  it  is  proper  to  join  the  per- 
sonal representatives  of  the  decedent 
and  the  survivors.  Burgoyne  v.  Ohio 
Life  Ins.  &  T.  Co.,  5  Ohio  St.  586; 
Trimmier  v.  Thomson,  10  S.  C.  164. 

7.  TJ.  S.— Woodward  v.  Gould,  27 
Fed.  182.  Ala.— Elmore,  Quillian  &  Co. 
v.  Parrish  Bros.,  170  Ala:  499,  54  So. 
203;  Adams  v.  Adams,  26  Ala.  272;  Mar- 
tin v.  Woodall,  1  Stew.  &  P.  244;  Hart 
v.  Steele,  10  So.  243;  Philip  Carey  Mfg. 
Co.  v.  Southern  Const.  Co.,  2  Ala.  App. 
292,  56  So.  746.  Colo.— Calhoun  v. 
jBirardine,  13  Colo.  103,  21  Pae.  1017. 
Fla.— Milligan  v.  Keyser,  52  Fla.  331,. 


42  So.  367.  Ga. — Golucke  v.  Lowndes 
County,  123.  Ga.  412,  51  S.  E.  406;  Dal- 
ton  City  v.  Johnson,  57  Ga.  398;  Har- 
rell  v.  Southern  B.  Co.,  81  S.  E.  384. 
Ind. — See  Barber  Asphalt  Pav.  Co.  *. 
City  of  Indianapolis,  52  Ind.  App.  587, 
101  N".  E.  31.  la.— See  Shoemaker  v. 
Roberts,  103  Iowa  681,  72  N.  W.  776. 
Ky. — Miles  v.  Miller,  12  Bush  134;  How- 
ard v.  Chiles,'  8  B.  Mon.  377.  Mich. 
Rose  v.  Jackson,  40  Mich.  29.  Minn. 
Becker  v.  Sweetzer,  15  Minn.  427.  N.  H. 
Smith  v.  Boston  C.  &  M.  R.  Co.,  36 
N".  H.  458.  N.  Y— National  Citizens' 
Bank  v.  Toplitz,  178  N.  T.  464,  71  N. 
E.  1;  Relyea  v.  Drew,  1  Denio  561.  See 
Collins  v.  American  News  Co.,  34  Misc. 
260,  69  N.  T.  Supp.  638.  Ohio.— Rein- 
hart  v.  Wells,  Dayton  298;  Hoffman  v. 
Davis,  20  Ohio  C.  C.  664,  10  Ohio  Cir. 
Dec.  828.  Ore. — Bowen  &  Chambers  v. 
Emmerson,  3  OTe.  452.  R.  I. — Phillips 
v.  Knight,  20  R.  I.  624,  40  Atl.  762. 
Tex. — See  Crawford  v.  Hagood,  40  Tex. 
395;  Mays  v.  Lewis,  4  Tex.  38;  Guada- 
lupe County  v.  Johnston,  1  Tex.  Civ. 
App.  '713,  20  S.  W.  833.  .  Va.— Mutual 
Life  Ins.  Co.  v.  Oliver,  95  Ta.  445,  28 
S.  E.  594.  W.  Va.— Connolly  v.  Bruner, 
48  W.  Ta.  71,  82,  35  S.  E.  927;  White 
v.  Romans,  29  W.  Ta.  571,  3  S.  E.  14. 
Eng. — Andrews  v.  Whitehead,  13  East. 
102,  104  Eng.  Reprint  306. 

Nor   will   it    be    sufficient    to    allege 
that  the  defendant  agreed  to  do  certain 
things    "upon     terms     and    conditions  , 
agreed  upon."     Milligan  v,  Keyser,  52 
Fla.  331,  42  So.  367. 

"When  the  plaintiff's  cause  of  action 
can,  in  strictness,  adversely  to  the 
pleader,  be  construed  as  one  founded  in 
and  dependent  upon  a  contract  alleged 
in  the  petition  to  have  been  made  be- 
tween the  parties,  the  defendant  is  en- 
titled (as  a  matter  of  right,  in  order 
to  properly  prepare  his  defense)  to  bo 
informed  as  to  the  terms  and  condi- 
tions   of    the    alleged    contract.      And 
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accordance  with  rules  elsewhere  discussed,8  unless  it  follows  some  com- 
mon law  form  of  action  in  which  the  facts  are  not  always  fully  set 
forth.9  If  it  sets  out  the  contract,  alleges  either  a  performance  of 
its  terms  by  the  plaintiff  or  his  ability  and  willingness  to  perform 
and  a  breach  by  the  defendant  resulting  in  damages  to  the  plaintiff 
in  a  stated  amount  it  is  sufficient  against;  a  general  demurrer  or  sim- 
ilar objection.10 


this  is  true  notwithstanding  that  the 
indebtedness  is  upon  an  'open  account 
made  in  pursuance  of  the  contract,  and 
a  bill  of  particulars  is  attached.  This 
right  is  especially  important  if  the 
contract  rests  in  parol."  Southern  Exp. 
Co.  v.  Cowan,  12  Ga.  447,  77  S.  E.  208. 
,  Declaration  on  a  contract  to  support 
plaintiff  need  not  allege  place.  Crouch 
v.  Crouch,  9  Iowa  269. 

It  will  not  be  sufficient  for  the  plain- 
tiff to  state  that  the  defendant  made 
his  certain  writing  obligatory,  etc.,  and 
then  set  out  a  copy  of  the  instrument 
without  stating  that  the  same  was  made 
to  the  plaintiff.'  Moore  &  Hunt  v. 
Platte  v  County,  8  Mo.  467. 

Reference  To  Other  Contracts. — A 
complaint  on  a  contract,  which  referred 
to  another  contract  for  the  terms, 
should  set  out  S]ich  other  contract. 
Toole  v.  Baer,  91  Ga.  113,  16  S.  E.  378. 

A  declaration  on  two  contracts,  one 
made  by  two  defendants  jointly  and  the 
other  executed  by  only  one  of  such  de- 
fendants is  defective.  Moore  v.  Platte 
Co.,  8  Mo.  467. 

An  erroneous  reference  to  the  kind  of 
contract  sued  on  will  not  render  the 
complaint  insufficient.  Dowie  v.  Joy- 
ner,  25  S.  C.  123;  Broussard  v.  South 
Texas  Bice  Co.  (Tex.  Civ.  App.),  120 
S.  W.  587.  The  pleader  need  not  at- 
tempt to  name  or  classify  the  contract 
sued  on.  Nolan  v.  Lovelock,  1  Mont. 
224. 

■  "Facts  only  must  foe  stated,  as  con- 
tradistinguished from  the  law,  from 
argument,  from  conclusions,  and  from 
the  evidence  required  to  prove  the 
facts."  Bowen  v.  Emmerson,  3  Ore. 
452. 

Exact  Place  Where  Contract  Arose 
Need  Not  Be  Averred. — In  general,  it  is 
not  necessary  to  state,  in  the  declara- 
tion, where  the  contract  arose,  or  the 
injury  was  committed;  but  this  is  some- 
times necessary;  and,  then,  for  the  sake 
of  obviating  the  objection  of  a  vari- 
ance, or  th°.  like,  the  plaintiff  is  per- 
mitted to  state,  by  a  fiction,  under  a 
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videlicet,  that  the  place  is  within  tha 
jurisdiction  of  the  court  in  which  the 
suit  is  brought,  which  fiction,  being  in 
furtherance  of  justice,  cannot  be  tra- 
versed. Shaver  v.  White,  6  Munf.  (Va.) 
110,  8  Am.  Pec.  730. 

Where  Bill  of  Particulars  Filed. 
Great  particularity  is  not  required 
where  a  bill  of  particulars  is  filed  with 
and  attached  to  the  complaint.  Burn- 
ham  v.  Milwaukee,  69  Wis.  379,  34  N. 
W.  389.  See  generally  the  title  "Bills 
of  Particulars." 

8.  See  the  titles  "Bills  and  An- 
swers;" "Certainty  in  Pleading;" 
"Conclusions  of  Law,"  "Censtruction 
and  Theory  of  Pleadings;"  "Beolara- 
tion  and  Complaint;"  "Duplicity;" 
"Exhibits;"  "Inducement;"  "In- 
formation and  Belief;"  "Multifarious- 
ness;" "Repugnancy;"  "Several 
Counts." 

9.  See  the  titles  "Assumpsit;" 
"Covenant,  i  Action  of;"  "Debt;" 
"Money  Counts;"  "Money  Had  and 
Received;"  "Use  and  Occupation;*' 
"Work  and  Labor." 

10.  TJ.  S. — Streeper  v.  Victor  Sew. 
Mach.  Co.,  112  TJ.  S.  676,  5  Sup.  Ct.  327, 
28  L.  ed.  852;  Heeker  v.  Fowler,  2  Wall. 
123,  17  L.  ed.  759;  General  Fireproofing 
Co.  v.  L.  Wallace  &  Son,  175  Fed.  650s 
99  C.  C.  A.  204.  Ala.— City  of  Ensley 
r.  Hollingsworth  &  Co.,  170  Ala.  396, 
54  So.  95,  1912  D  Ann.  Gas.  652;  Ar- 
mour Packing  Co.  v.  Vietch-Young  Pro- 
duce Co.,  39  So.  680;  Mansfield  v.  Mor- 
gan, 140  Ala.  567,  37  So.  393;  Foy  &. 
Bro.  v.  Dawkins,  138  Ala.  232,  35  So. 
41;  Hart  v.-  Steele,  10  So.  243.  Cal. 
Dunton  v.  Mies,  95  Cal.  494,  30  Pac. 
762;  Poirier  v.  Gravel,  88  Cal.  79,  25 
Pac.  962";  Mann  v.  Higgins,  83  Cal.  66, 
23  Pac.  206;  Barber  v.  Cazalis,  30  Cal. 
92.  Gonn. — Lambert  v.  Sanford,  55 
Conn.  437,  12  Atl.  519.  Ga.— Roberts  v. 
Glass,  112  Ga.  456,  37  S.  E.  704;  Casey 
&  Hedges  Mfg.  Co.  v.  Dalton  Ice  Co.,  94 
Ga.  407.  20  S.  E.  333;  Mann  v.  Bowen, 
85  Ga.  616,  11  S.  E.  862;  Brantley  v. 
Mayo,  85  Ga.  606,  11  S.  E.  864.    Ind. 
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^  Statutory  Form.  —  A  complaint  is  sufficient  which  follows  the  form 
given  in  the  statute.11 

2.  Alleging  Execution  of  a  Binding  Contract.  —  The  execution  and 
existence  of  a  binding  contract  between  the  contending  parties  should 
be  shown  by  the  pleadings.12 


O'Neal  v.  Hines,  145  Ind.  32,  43  N.  E. 
946;  Lines  v.  Wilson,  40  Ind.  Ill;  Sco- 
bey  V.  Finton,  39  Ind.  275;  Wolf  v. 
Schofield,  38  Ind.  175;  Jewett  v.  Sid- 
dons,  9  Ind.  455;  Smith  v.  Miami 
County,  6  Ind.  App.  153,  33  N.  E.  243; 
Webster  i:  Smith,  4  Ind.  App.  44,  30 
N.  E.  139.  la.— Wallace  v.  Eyan,  93 
Iowa  115,  61  1ST.  W.  395.  Kan.— Myer 
v.  Moon,  45  Kan.  580,  26  Pac.  40;  Usher 
i-.  Hiatt,  18  Kan.  195;  Light  v.  Powers, 
13  Kan.  96.  Ky.— Asher  v.  Stacey,  23 
Ky.  L.  Hep.  1586,  65  S.  W.  603.  La. 
Miller  v.  Kline,  108  La.  31,  32  So.  197. 
Me. — See  Bean  v.  Ayers,  69  Me.  122. 
Mass. — Parker  v.  Russell,  133  Mass.  74. 
Mich.— Culver  v.  Smith,  131  Mich.  359, 
91  N.  W.  608;  Detroit,  H.  &  I.  E.  Co.  v. 
Forbes,  30  Mich.  165.  Minn. — Deering 
v.  Johnson,  86  Minn.  172,  90  N.  W.  363; 
Lathrop  v.  O'Brien,  44  Minn.  15,  46  N. 
W.  147.  Neb. — Bryant  v.  Barton,  32 
Neb.  613-,  49  N.  W.  331;  Lewis  v.  Owen, 
26  Neb.  156,  42  N.  W.  285;  Davenport 
v.  Jennings,  25  Neb.  87,  40  N.  W.  952; 
Kelley  v.  Peterson,  9  Neb.  76,  2  N.  W. 
346.  N.  Y. — Austin  v.  Eawdon,  44  N. 
Y.  63;  Crook  v.  Scott,  65  App.  Div.  139, 
72  N.  Y.  Supp.  516;  Eandolph  v.  Mur- 
ray, 73  Hun  572,  26  N.  Y.  Supp.  182,  56 
N.  Y.  St.  224;  Eowley  v.  Swift,  67  Hun 
95,  22  N.  Y.  Supp.  35,  51  N.  Y.  St.  377; 
Vanderbeek  v.  Hemmel,  25  Misc.  299, 
54  N.  Y.  Supp.  562;  Michel  v.  Colegrove, 
61  N.  Y.  Super  275,  19  N.  Y.  Supp.  715, 
47  N.  Y.  St.  937.  N.  C— Fagg  v.  South- 
ern Bldg.  &  L.  Assn.,  113  N.  C.  364,  18 
S.  E.  655.  Ohio. — Nott  v.  Johnson,  7 
Ohio  St.  270.  Tex. — Meuly  Bros.  v. 
Corkill,  75  Tex.  599,  12  S.  W.  1005; 
Arkansas  Const.  Co.  v.  Eugene,  20  Tex. 
Civ.  App.  601,  50  S.  W.  736;  Beville  v. 
Rush,  25  S.  W.  1022;  Guadalupe  County 
a.  Johnston,  1  Tex.  Civ.  App.  713,  20  & 
W.  833;  Welder  v.  Dunn,  2  Wills.  Civ. 

'Casy   §96;    Cribble  v.  Harry,   2    Wills. 

'Civ.  Cas.  §798.  Utah.— Soiile  v.  Weath- 
erby,  39  Utah  580,  118  Pae.  833;  Mus- 

"ser  v.  Meears,  8  Utah  367,  31v  Pac.  985. 
Va.— Mutual  Life  Ins.  Co.  v.  Oliver,  95 

•Va.  445,  28  S.  E.  594;  Payne  v.  Grant, 

*81  Va.  164;  Clark  v.  Franklin,  7  Leigh 
1;  Bailey  V.  Olay,  4  Rand.  346.    Wash. 


Johnson  v.  San  Juan  F.  &  P.  Co.,  31 
Wash.  238,  71  Pac-.  787;  Hanna  v.  Sav- 
age, 7  Wash.  414,  35  P.  127,  36  P.  269. 
Wis. — Waterman  v.  Waterman,  81  Wis. 
17,  50  N.  W.  668. 

A  complaint  is  sufficient  if  it  clearly 
sets  forth  a  contract  and  its  breach  even 
though  the  theory  of  damages  predi- 
cated thereon  may  be  erroneous.  Kraft 
r.  Rice,  45  App.  Div.  569,  61  N.  Y.  Supp. 
368. 

Where  a  petition  is  sufficiently  expli- 
cit in  pleading  a  contract  and  thereby 
raising  an  issue  of  fact  upon  which 
pleader  would  be  entitled  to  .recover  in 
the  ease,  such  a.  petition  is  good  upon 
demurrer.  Thompson  v.  De  Long,  40 
Okla.   718,  140  Pac.  421. 

11.  Toole  v.  Urquhart,  44  Ala.  646. 
The  codes  do  not  dispense  with   the 

necessity  of  stating  a  substantial  cause 
of  action,  in  such  manner  as  that,  prima 
facie,  the  court  shall  be  competent  to 
give  judgment  for  its  breach.  Adams 
v.  Adams,  26  Ala.  272. 

12.  Ala. — Spencer  v.  Bessemer  Wat- 
erworks Co.,  144  Ala.  587,  39  So.  91; 
Heyer  Bros.  v.  Bromberg  Bros.,  74  Ala. 
524;  Jones  v.  Powell,  15  Ala.  824.  Ind. 
Eliott  v  Champ,  91  Ind.  398;  Petty  v. 
Church  of  Christ,  70  Ind.  290;  McEweu 
v.  Hoffman,  42  Ind.  App.  202,  85  N.  E. 
364.  Md. — Berry  v.  Harper,  4  Gill.  & 
J.  467.  Minn. — Bergmeier  v.  Eisenmen- 
ger,  59  Minn.  175,  60  N.  W.  1097;  Star- 
key  v.  Minneapolis,  19  Minn.  203.  Mo. 
Brewer  v.  Swartz,  94  Mo.  App.  392,  68 
S.  W.  362.  Nev.— Gerrens  v.  Huhn  Ss 
Hunt  Silver  Min.  Co.,  10  Nev.  137. 
N.  M.— Wiley  v.  San  Pedro,  etc.  Co.  5 
N.  M.  Ill,  20  Pac.  115.  N.  Y.— Lom- 
bardo  V.  Case,  45  Barb.  95;  Lester  v. 
Jewett,  12  Barb.  502;  Collins  v.  Amer- 
ican News  Co.,  34  Miss.  260,  69  N.  Y. 
Supp.  638;  Bassford  v.  Swift,  17  Misc. 
149,  39  N.  Y.  Supp.  337.  Ore.— Hayden 
v.  Steadman,  3  Ore.  550;  Bowen  v.  Em- 
merson,  3  Ore.  452.  Wis. — Martin 
v.  Atkinson,  64  Wis.  493,  25  N.  W.  655. 

Averment  that  the  contract  was  "en- 
tered into"  held  sufficient.  Douthit  v. 
Mohr,  116  Ind  482,  18  N.  E.  449. 

Referring  to  the  contract  as  an  "un- 
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Where  a  contract  has  been  assigned  to  the  plaintiffs,  the  pleadings  must 
show  the  assignment.13 

3.  Allegation  As  To  Whether  Contract  Was  in  Writing.  —  Gen- 
erally it  is  not  necessary  to  allege  that  the  contract  was  written  even 
where,  a  written  contract  is  required,  the  presumption  being  that  a 


derstanding"  or  "agreement"  does  not 
render  the  declaration  insufficient. 
Sloan  v.  Gibbes,  56  S.  C.  480,  35  S.  E. 
408,  76  Am.  St.  Eep.  559. 

A  statement  that  the  contract  was 
"executed"  held  to  be  sufficient  though 
no  averment  was  made  to  the  effect 
that  it  was  executed  in  the  manner 
provided  for  in  the  agreement.  Puqua 
V.  Pabst  Brewing  Co.  (Tex.  Civ.  App.), 
36  S.  W.  479. 

A  statement  that  the  contract  is  rea- 
sonable is  unnecessary.  Biggerstaff  v. 
Briggs  (Cal.),  4  Pac.  371. 

Averment  of  Request  by  Defendant. 
In  Fisk  Min.  &  Mill.  Co.  v.  Seed,  32 
Colo.  506,  77  Pac.  240,  which  was  an 
action  to  recover  from  the  defendant 
its  alleged  proportionate  share  of  the 
expenses  incurred  by  plaintiff  in  drain- 
ing mines  operated  by  the  parties  in 
severalty,  the  court  held  that  a  specific 
averment  that  the  operations  were  car- 
ried on  at  the  request  of  the  defendants 
was  unnecessary,  since  "In  such  cir- 
cumstances, the  law  implies  a  request, 
or,  in  other  words,  a  promise  to  pay  for 
services  to  be  performed  implies  a  re- 
quest for  their  performance." 

Necessity  of  averment  of  authority 
of  agent,  see  Ind. — Ohio  &  M.  B.  Co. 
v.  Nickless,  73  Ind.  382;  Nappanee 
Canning  Co.  v.  Beid,  Murdock  &  Co. 
(Ind.  App.),  60  N.  E.  1068.  la.— Call 
v.  Hamilton  Co.,  62  Iowa  448,  17  1ST.  W. 
667.  Ky. — Shelbyville  v.  Shelbyville,  1 
Mete.  54.  Mich. — Begents  of  Uniy.  of 
Michigan  v.  Detroit  Young  Men's  Soc, 
12  Mich.  138.  Minn. — Weide  v.  Porter, 
22  Minn.  429.  N.  C— Eagg  v.  South- 
ern B.  &  L.  Assn.,  113  N.  C.  364,  18 
S.  E.  655. 

And  see  the  title  "Principal  and 
Agent." 

Delivery  need  not  be  alleged  where 
there  is  a  general  averment  of  the 
execution  of  the  writing.  Idaho. — Elb- 
ring  v.  Mullen,  4  Idaho  199,  38  Pac 
404.  Ind— Frick  Co.  v.  Barrett,  21  Ind. 
App.  541,  52  N.  E.  108.  Mo.— Bates  V. 
Kcheilc,  47  Mo.  App.  642.  N.  Y.— Prin- 
dl-  r.  Caruthers,  15  N.  Y.  425;  Peets 
«.  Evatt,  6  Barb.  662. 
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A  statement  that  the  defendant 
signed  and  delivered  $,  written  contract 
is  sufficient  without  specifically  alleg- 
ing that  a  contract  between  the  parties 
was  entered  into.  Waukon,  etc,  B.  Co. 
v.  Dwyer,  49  Iowa  121. 

Averment  of  Acceptance.^-Since  a 
mere  offer  does  not  constitute  a  con- 
tract, a  complaint  which  does  not  state 
matters  from  which  an  acceptance  is 
necessarily  implied,  should  contain  a 
specific  averment  to  the  effect  that 
the  offer  was  accepted.  Kernan  v.  Car- 
ter, 31  Ky.  L.  Eep.  865,  104  S.  W. 
308;  Wiley  v.  San  Pedro,  etc.  Co.,  5 
N.  Mi  111,  20  Pac.  115. 

An  averment  of  acceptance  is  un- 
necessary in  a  complaint  which  states 
that  "the  plaintiffs  contracted  with 
the  defendant."  Louisville,  N.  A.  & 
C.  B.  Co.  v,  Flannagan,  113  Ind.  488, 
14  N.  E.  370,  3  Am.  St.  Eep.  674. 

The  party  for  whose  benefit  the  con- 
tract was  made  need  not  aver  an  ac- 
ceptance when  suing  on  such  contract. 
Poster  v.  Leininger,  33  Ind.  App.  669, 
72  N.  E.  164. 

"Where  a  written  order  expressly  pro- 
vides for  the  approval  of  the  defend- 
ant before  the  contract  shall  become 
binding,  such  approval  should  be 
averred  in  a  complaint  on  the  contract. 
Perkins  v.  Maurepas  Mill.  Co.,  88  Miss.. 
804,  40  So.  993. 

"Where  "a  verbal  proposition  is  first 
set  forth  and  the  petition  then  alleges 
that  defendant  executed  and  delivered 
the  memorandum  in  writing,  which  in 
terms  accepts  that  very  proposition," 
the  acceptance  is  sufficiently  shown. 
Blue  Grass  Tract.  Co.  v.  Hedges  & 
Adair,  31  Ky.  L.  Bep.  1005,  104  S.  W. 
370. 

Not  necessary  to  allege  the  presence 
of  a  revenue  stamp  when  one  is  re- 
quired to  be  affixed.  Baumhoff  v.  Okla- 
homa City,  E.  G.  &  P.  Co.,  14  Okla. 
127,  77  Pac.  40. 

13.  Horner  v.  "Wood,  15  Barb.  (N. 
Y.)  371.  See  fully  the  title  "Assign- 
ments." 
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valid  contract  has  been  made,14  though  in  some  jurisdictions,  by  virtue 
of  statute  or  otherwise  the  rule  is  to  the  contrary.15  And  it  has  been 
held  not  unreasonable  for  the  court  to  require  a  pleader  to  disclose 
whether  he  sues  on1  an  oral  or  a  written  contract.16 

"Where  duplicity  does  not  constitute  a  valid  objection,  the  plaintiff 
may  declare  on  both  an  oral  and  written  contract.17 

4.  Date  of  Contract.  —  The  date  upon  which  a  written  contract 
was  executed  should  be  alleged,"  unless  the .  element  of  time  is  im- 
material.19 

5.  Averment  of  a  Promise.  —  It  is  not  necessary  to  state  in  terms 
a  promise  by  the  defendant,  although  there  has  been  an  express  con- 
tract; it  is  sufficient  to  state  facts  showing  the  duty  from  which  the 


14.  Ala. — City  of  Ensley  v.  Hollings- 
worth  &  Co.,  170  Ala.  396,  54  So.  95, 
1912  D  Ann.  Cas.  652;  Eice  v.  Gil- 
breath,  119  Ala.  424,  24  So.  421;  Blick 
v.  Briggs,  6  Ala.  687;  Brown  v.  Barnes, 
6  Ala.  694;  Brown  v.  Adams,  1  Stew, 
51,  IS  Am.  Dec.  36.  Cal. — Jamison  v. 
Hyde,  141  Cal.  109,  74  Pae.  695;  Brad- 
ford Inv.  Co.  v.  Joost,  117  Cal.  204,  48 
Pae.  1083;  MeCann  v.  Pennie,  100  Cal. 
547,  31  Pae.  158;  Emerson  v.  Bergin,  76 
Cal.,  197,  18  Pae.  264.  Ga,— Ansley  v. 
Hightower,  120  Ga.  719,  48  S.  E.  197. 
Idaho. — Bowman  v.  Ainslie,  1  Idaho  644. 
Mass. — Higgins  V.  McDonnell,  16  Gray 
386.  Mo.— See  Lunt  v.  Biehl,  159  Mo. 
App.  361,  140  S.  W.  757;  Van  Metei 
v.  Poole,  119  Mo.  App.  296,  95  S.  W. 
960.  N.  Y. — Livingston  v.  Smith,  14 
How.  Pr.  490;  Stern  v.  Drinker,  2 
E.  D.  Smith  401;  Dewey  v.  Hoag,  15 
Barb.  365;  Washburn  v.  Eranklin,  28 
Barb.  27;  Elting  v.  Vanderlyn,  4  Johns. 
237;  State  v.  Woram,  6  Hill  33,  4  Am. 
Dee.  378;  Champlin  v.  Parish,  11  Paige 
405;  Eubin  v.  Cohen,  129  App.  Div. 
395,  113  N.  Y.  Supp.  843.  But  see 
Le  Edy  v.  Shaw,  2  Duer  626;  Thurman 
V.  Stevens,  2  Duer  609.  Ohio. — Hep- 
worth  v.  Pendleton,  5  Ohio  Dec.  (Be- 
print)  386.  Ore. — Taylor  *.  Patterson 
&  Co.,  5  Ore.  121;  Eussell  v.  Swift,  5 
Ore.  233;  Hedges  v.  Strong,  3  Ore.  18. 
S.  D. — Jenkinson  v.  City  of  Vermillion, 
3  S.  D.  238,  52  N.  W.  1066.  Tex. 
Smith  v.  Patrick  (Tex.  Civ.  App.),  36 
S.  W.  762.  Eng. — Pascal  v.  Eichards, 
50  L.  J.  eh.  337,  44  L.  T.  87;  Young 
v.  Austen,  38  L.  J.,  C.  P.  233,  L.  E.  4 
C.  P.  553,  20  L.  T.  396,  17  W.  E.  706. 
See  10  Standard  Pboc.  68. 

An  allegation  in  a  complaint  that 
a  party  "agreed"  to  do  a  certain  thing 
must  be  taken  to  mean  that  he  agreed 


in  a  valid  and  legal  manner;  for  in- 
stance, where  a  writing  would  be  nec- 
essary to  constitute  a  valid  agreement, 
such  allegation  will  be  taken  to  mean 
that  he  agreed  in  writing.  Jenkinson 
v.  City  of  Vermillion,  3  S.  D.  238,  52 
N.  W.  1066. 

Even  though  the  contract  were  void 
if  not  in  writing,  it  is  not  necessary  to 
allege  that  it  was  in  writing.  If  nec- 
essary to  its  validity  it  will  be  pre- 
sumed- that  it  was  in  writing.  MeCann 
v.  Pennie,  100  Cal.  547,  19  Pae.  513; 
Broder  v.  Conklin,  77  Cal.  330,  35  Pae. 
158. 

15.  See  10  Standard  Peoc.  69.  See 
also  TJ.  S. — Woodward  v.  Gould,  27  Fed. 
182.  Ind. — Beach  v.  Jones,  50  Ind.  531; 
Wabash  E.  Co.  v.  Grate,  53  Ind.  App.  , 
583,  102  N.  .E.  155;  Bell  v.  Bitner,  33 
Ind.  App.  6,  70  N".  E.  549;  Crafton  v. 
Carmichael,  29  Ind.  App.  320,  64  N.  E. 
627';  Perkins  Windmill  &  A.  Co.  v.  Yeo- 
man, 23  Ind.  App.  483,  55  N.  E,  782.  Ky. 
Blish  Milling  Co.  v.  Detherage,  155  Ky. 
319,  15R;S.  W.  816. 

Compare  Tishbein  v.  Paine,  42  Ind. 
App.  441,  100  N.  E.  766. 

16.  Lombard  v.  Citizens'  Bank,  107 
La.  183,  31  So.  654. 

17.  Barrett  v.  Baleigh  Coal,  etc.  Co., 
51  W.  Va.  416,  41  S.  E.  320,  90  Am. 
St.   Eep.   802. 

18.  Givan  v.  Swadley,  3  Ind.  484; 
Haven  v.  Shaw,  23  N.  J.  L.  309. 

The  date  should  be'  alleged  positively 
and  not  as  "on  or  about"  a  certain 
date.  Lockwood  v.  Bigelow,  11  Minn. 
113. 

19.  Mass.— Little  v.  Blunt,  16  Pick. 
359.  '  Mo.— Turner  v.  Butler,  126  Mo. 
131,  28  S.  W.  77.  N.  H.— Brown  v. 
Smith,  3  N.  H.  299. 
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law  implied  a  promise.20  But  where  the  action  is  against  a  party 
other  than  the  one  who  was  originally  bound,  the  complaint  should 
show  that  the  defendant  had  assumed  such  contract.21 

6.  Averments  as  to  Consideration.  —  In  order  that  the  court  may 
be  able  to  judge  of  the  sufficiency  of  the  consideration  to  sus'tain  the 
promise  sued  on,29  when  declaring  upon  simple23  contracts,  either 
written  or  oral,24  except  in  eases  of  contracts'  in  the  form  of  negotiable 


20.  111. — Keyes  v.  Binkert,  48  111. 
App.  259.  N.  Y. — Farron  v.  Sherwood, 
17  N.  Y.  227.  Ore. — Bowen  v.  Emmer- 
son,  3  Ore.  452. 

But  see  Me. — Brown  v.  Starbird,  98 
Me.  292,  56  Atl.  902,  Mo.— McNulty 
v.  Collins,  7  Mo.  69.  Mont. — Hig'gins  v. 
Germaine,  1  Mont.  230. 

See  generally  the  title  "Assumpsit," 
vol.  3,  p.  184. 

The  plaintiff  should  allege  whether 
he  relies  upon  an  express  or  an  implied 
promise.  Alexander  v.  Eighter,  240  Pa. 
22,  87  Atl.  427. 

21.  City  of  Evansville  v.  Evansville 
Gaslight  Co.,   26  Ind.  447. 

A  complaint  which  sets  out  a  valid 
contract  between  A.  and  B.  and  alleges 
that  C.  "assumed"  said  contract  and 
"substituted"  himself  for  B.  and  that 
the  contract  was  breached,  states  facts 
sufficient  to  constitute  a  cause  of  action 
between  A.  and  C.  Horsky  v.  Helena 
Consol.  W.  Co.,  13  Mont.  229,  33  Pac. 
689. 

22.  Ind.— Southern  Ind.  L.  &  S.  Inst. 
0.  Roberts,  42  Ind.  App.  653,  86  N.  E. 
490.  Mich. — Bromley  v.  Goff,  75  Mich. 
213,  42  N.  W.  810;  Kean  v.  Mitchell,  13 
Mich.  206.  N.  Y. — Lansing  v.  M'Kil- 
lip,  3  Caines  287.  Pa. — "Whitall  v. 
Morse,  5  Serg.  &  R.  358,  361.  Tenn. 
Bead  v.  Wheeler,  2  Yerg.  50. 

23.  An  exception  to  the  ruje  requir- 
ing averment  of  consideration  has  been 
recognized  when  the  contract  is  under 
seal.  Cal. — Moore  v.  Waddle,  34  Cal. 
145;  Willis  v.  Kempt,  17  Cal.  98.  N.  H. 
Badger  v.  Burleigh,  13  N.  H.  507.  N.  Y. 
National  Citizens'  Bank  v.  Toplitz,  178 
N.  Y.  464,  71  N.  E.  1;  Fulton  v.  Var- 
ney,  117  App.  Div.  572,  102  N.  Y.  Supp. 
608;  Poland  v.  Hollander,  62  Misc.  523, 
115  -N.  Y.  Supp.  1042.  Tenn.— Bead  v. 
Wheeler,  2  Yerg.  50. 

24.  Ala. — Spencer  v.  Bessemer  Wat- 
erworks Co.,  144  Ala.  587,  39  So.  91; 
Newton  v.  Brook,  134  Ala.  269,  32  So. 
722.  HI.— Indianapolis,  B.  &  W.  E.  Co. 
v.  Rhodes,  76  111.  285.     Ind.— Doran  v. 
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Shaw,  26  Ind.  284;  Southern  Ind.  L.  & 
S.  Inst.  v.  Roberts,  42  Ind.  App.  653, 
86  N.  E.  490;  Taylor  v.  Leeson,  35  Ind. 
App.  620,  74  N.  E.  907;  Louisville,  etc. 
R.  Co.  v.  Barnes,  16  Ind.  App.  312,  44 
N.  E.  1113;  Ewing  v.  Coombs,  8  Blackf. 
358.  la. — Decker  &  Co.  v.  Birhap,  Mor- 
ris 62.  Ky.— Funk  v.  Funk,  122  S.  W. 
511;  Letcher  v.  Taylor,  2  Bibb.  585.  Md. 
Pennsylvania  D.  &  M.  Steam  Nav.  Co.^ 
v.  Dandridge,  8  Gill.  &  J.  248,  29  Am. 
Dec.  543.  Mass. — Harris  v.  Rayner,  8 
Pick.  541.  Mich. — Kean  v.  Mitchell,  13 
Mich.  206.,  Miss.^Drake  v.  Surget,  36 
Miss.  458;  Minor  v.  Michie,  1  Walk.  24; 
Willis  &  Conley  v.  Ives,  1  Smed.  &  M. 
307.  N.  H.— Badger  v.  Burleigh,  13  N. 
H.  507;  Moore  v.  Boss,  7  N.  H.  528. 
N.  M.— Joseph  v.  Catron,  13  N.  M.  202, 
81  Pac.  439,  1  L.  R.  A.  (N.  S.)  1120. 
N.  Y. — Spear  v.  Downing,  34  Barb.  522, 
12  Abb.  Prac.  437;  Ford  v.  Adams,  2 
Barb.  349;  Bailey  v.  Freeman,  4  Johns. 
280;  Sloan  v.  Mitchell,  149  N.  Y.  Supp. 
1015:  S.  C— Coggeshall  v.  Coggeshal], 
2  Strobh.  51;  Treadway  v.  Nicks,  3  Mc- 
Cord  195.  Tenn.— Brown  v.  Parks,  8 
Humph.  294;  Shelton  v.  Bruce,  9  Yerg. 
24;  Read  v.  Wheeler,  2  Yerg.  5,0.  Tex. 
Richarz  v.  Wolcken,  34  Tex.  102;  Jones 
v.  Holliday,  11  Tex.  412,  62  .  Am.  Dec. 
487.  Utah.— Felt  v.  Judd,  3  Utah  414, 
4  Pac.  243.  Va.— Southern  R.  Co.  v. 
Willcox,  98  Ya.  222,  35  S.  E.  355;  Mose- 
ley  v.  Jones,  5  Munf.  23. 

In  California  in  an  action  on  an  oral 
contract  the  consideration  should  be 
stated.  Aeheson  v.  Western  Union  Tel. 
Co.,  96  Cal.  641,  31  Pac.  583. 

Where  Contract  Based  Upon  Past 
Consideration. — In  Parkes  v.  Crane,  6 
Wend.  (N.  Y.)  648,  a  declaration  to  the 
effect  that  the  defendant  in  considera- 
tion that  the  plaintiff  had,  before  that 
time,  sold  and  conveyed  to  the  defend- 
ant a  certain  farm,  undertook  and 
promised,  etc.,  was  held  bad  on  de- 
murrer to  a  plea,  because  the  considera- 
tion being  past  it  was  not  alleged  to 
have  been  done  at  the  request  of  the 


implied  and  express  agreements 


081 


paper,25  or  unless  otherwise  provided  by  statute,26  the  rules  of  plead- 
ing require  that  the  consideration  be  distinctly27  and  fully28  set  forth. 


party  promising.  See  also  Allen  v. 
"Woodward,  22  N.  H.  544;  Oatfield  v. 
Waring,  14  Johns.   (N.  Y.)   188. 

25.  ,  See  the  title  "Bills  and  Notes," 
vol.  4,  p.  260,  and  the  following  cases: 
Magic  Packing  Co.  v.  Stone-Ordean,  etc. 
Co.,  158  Ind.  538,  64  N.  E.  11;  Wheeler 
v.  Hawkins,  101  Ind.  486;  National 
Citizens'  Bank  v.  Toplitz,  178  N.  T. 
464,  71  N.  E,  1;  Eulton  v.  Varney,  117 
App.  Div.  572,  102  N.  Y.  Supp.  608; 
Poland  v.  Hollander,  62  Misc.  523,  115 
N.  Y.  Supp.  1042. 

26.  Where  by  statute  every  written 
contract  imports  jb,  consideration  it  is 
not  necessary  that  a  consideration  be 
specifically  averred.  See  Ala. — Georgia 
Home  Ins.  Co.  v.  Boykin,  137  Ala.  350, 
34  So.  1012;  C^ck  v.  McAfee,  7  Port. 
62.  Cal. — Henke  v.  Eureka  Endow. 
Assn.,  100  Cal.  429,  34  Pac.  1089;  Will- 
iams v.  Hall,  79  Cal.  606,  21  Pac.  965; 
Winters  v.  Bush,  34  Cal.  136.  la. — kin- 
der v.  Lake,  6  Iowa  164.'  Mo. — County 
of  Montgomery  Co.  v.  Auchley,  92  Mo. 
126,  4  S.  W.  425;  Fleming  v.  Mulloy,  143 
Mo.  App.  309,  127  S.  W.  165.  Tex. 
Pulliam  v.  Runnels  County,  79  Tex.  365, 

15  S.  W.  277;  Gano  v.  Palo  Pinto 
County,  71  Tex.  99,  8  S.  W.  634;  War- 
ren v.  Gentry,  21  Tex.  Civ.  App.  151, 
50  S.  W.  1025. 

27.  Conn. — Bussell  v.  South  Britain 
Soc,  9  Conn.  508.  Ga. — Lucas  v.  South- 
ern R.  Co.,  130  Ga.  606,1  61  S.  E.  404. 
Ind— Metzger  v.  Bank,  119  Ind.  359, 
21  N.  E.  973;  Higham  v.  Harris,  108 
Ind.  246,  8  N.  E.  255;  Leach  v.  Ehodes, 
49  Ind.  291;  Southern  Ind.  L.  &  8.  Inst. 
v.  Roberts,  42  Ind.  App.  653,  86  N.  E. 
490;  Louisville^  etc.  R.   Co.  v.  Barnes, 

16  Ind.  App.  312,  44  N.  E.  1113.  Ky. 
Punk  v.  Punk,  -122  S.  W.  511;  Beau- 
champ  &  Yeiser  v.  Bosworth,  3  Bibb. 
115.  Mich. — Kean  v.  Mitchell,  13  Mich.. 
206.  N".  Y— National  Citizens'  Bank 
«..  Toplitz,  178  N.  Y.  464,  71  N.  E.  1; 
Pulton  v.  Varney,  117  App.  Div.  572, 
102  N.  Y.  Supp.  608;  Poland  v.  Hol- 
lander, 62  Misc.  523,  115  N.  Y.  Supp. 
1042.  W.  Va.— James  &  Mitchell  «. 
Adams,  16  W.  Va.  245. 

But  see  Dexter  v.  Ohlander,  89  Ala. 
262,  7  So.  115. 

The  declaration  should'  "state  the 
whole  consideration  expressly . and  form- 
ally,  correspondent   with   the   facts   in 


the  case,  and  co-extensive  with  the  con- 
tract." Hendrick  v.  Seely,  6  Conn. 
176;  Treadway  v.  Nicks,  3  McCord  (S. 
C.)   195.  V 

"Where  the  consideration  is  execu- 
tory, the  duty  is  imposed  upon  the 
plaintiff,  in  pleading  to  state  the  con- 
sideration with  a  greater  degree  of  cer- 
tainty and  minuteness  than  in  the  case 
of  executed  considerations."  Bromley 
v.  Goff,  75  Mich.  213,  42  N.  W.  810. 

A  declaration  which  simply  avers  that 
the  promise  was  made  for  a  good  and 
valuable  consideration  is  insufficient. 
Leach  v.  Rhodes,  49  Ind.  291;  Kean  V. 
Mitchell,   13   Mich.  206. 

But  "in  National  'Citizens'  Bank  v. 
Toplitz,  178  N.  Y..  464,  71  N.  E,  1; 
Werner,  J.  says,  "Under  our  liberal 
practice,  a  very  broad  and  general  al- 
legation of  consideration  has  been  held 
sufficient,  as  for  instance  in  Prindle  V. 
Caruthers  (15  N.  Y.  425),  where  it  was 
held  that  the  words  "for  value  re- 
ceived" constituted  a  good  averment 
of  consideration,  and  a  demurrer  to  tha 
complaint  was  overruled,  although  it 
was  held  that  a  motion  to  have  the 
complaint  made  more  definite  would 
have  been  proper."  But  see  Pulton  v. 
Varney,  117  App.  Div.  572,  102  N.  Y. 
Supp.  608. 

And  in  Washington  it  was  held  that 
a  complaint,  that  "the  respondent  for 
a  suitable  and  proper  consideration  had 
and  exchanged  between  them,"  should 
be  construed  to  allege  a  valuable  con- 
sideration. Storseth  v.  Polsom,  45  Wash. 
374,  88  Pac.  632. 

28.  ,Conn. — Russell  v.  South  Britain 
Soc,  9  Conn.  508.  Ind.— Windell  v. 
Hudson,  102  Ind.  521,  2  N.  E.  303; 
Wheeler  v.  Hawkins,  101  Ind.  486.  N.  H. 
Badger  v.  Burleigh,  13  N.  H.  507.  S.  C. 
Bye  v.  Stubbs,  1  Hill  384;  Brooks  v. 
Lowrie,  1  Nott  &  McCord  342.  W.  Va. 
Davisson  v.  Pord,  23  W.  Va.  617;  James 
&  Mitchell  v.  Adams,  8  W.  Va.  568. 
,  Where  the  consideration  for  the 
promise  sued  upon  consists  of  an  agree- 
ment to  do  several  distinct  things,  the 
stipulations  as  to  all-  must  be  set  out. 
Detroit,  H.  &  I.  R.  Co.  v.  Eorbes,  30 
Mich.   165. 

Itemizing  Consideration  Unnecessary. 
In  an  action  upon  a  parol  contract  the 
alternative  plea  to  recover  on  a  quan« 
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Averments  as  to  Mutual  Promises.  —  In  the  case  of  mutual  promises 
upon  the-  strength  of  concurrent  considerations  each  promise  should 
be  stated,29  and  it  should  also  be  averred  that  the  promises  were  con- 
current or  obligatory  on  both  at  the  same  time.30 

Unnecessary  Averments.  —  A  declaration  or  complaint  which  states  the 
consideration  is  not  rendered  defective  by  an  additional  averment  to 
the  effect  that  such  consideration  is  reasonable,31  or  by  stating  other 
items  of  alleged    consideration    which    are    invalid32    or    frivolous.''3 

Objections  and  Cure  of  Defects  in  Averment. —  When  the  consideration 
which  is  stated  is  clearly  insufficient  or  illegal,  the  defendant  may 
either  demur,34  or  move  in  arrest  of  judgment,35  or  take  advantage  of 
the  defect  by  writ  of  error.36  But  when  the  mode  in  which  the  con-' 
sideration  is  stated  is  merely  defective,  informal  or  uncertain,  though 
the  declaration  will  be  bad  upon  special  demurrer,37  a  defective  state- 
ment of  the  consideration  is  cured  by  verdict,38  provided,  by  a  reason- 
able construction  of  the  whole  declaration,  it  sufficiently  appears  that 
there  was  a  consideration  capable  of  supporting  the  promise.39 

It  has  been  frequently  held  that  where  the  written  contract  upon 
its  face  purports  to  be  for  value  received  and  is  set  forth  in  kaec 
verba,4,0  or  according  to  its  terms,41  or  the  oral  contract  declared  on 
imports  a  consideration,42  it  is  not  necessary  to  aver  the  consideration 
more  specifically. 


turn  meruit  need  not  itemize  the  consid- 
eration as  to  separately  allege  the  values 
of  the  counsel,  the  advice,  and  other 
assistance  rendered  to  defendant,  and 
the  value  of  the  lease  transferred. 
Belcher  v.  Schmidt  (Tex.  Civ.),  132  S. 
W.  833. 

29.  Kercheval  v.  King,  44  Mo.  401. 

30.  Bromley  v.  Goff,  75  Mich.  213,  42, 
ST.  W.  810;  Southern  R.  Co.  v.  Willcox, 
98  Va.  222,  35  S.  E,  355. 

81.  Jenkins  v.  Beachy,  71  Kan.  857, 
80  Pac.  .947. 

32.  Nellis  v.  Be  Forest,  16  Barb.  (N. 
T.)   61. 

33.  Lowry  v.  Brooks,  2  McCord  (S, 
CJ  421. 

34.  Ala. — Maury  v.  Olive,  2  Stew. 
472.  Ind. — Robinson  v.  Barbour,  5 
Blackf.  468.  Mich. — Kean  v.  Mitchell, 
13  Mich.  206.  Tenn.— Shelton  v.  Bruce, 
9  Yerg.  24. 

35.  Ind. — Robinson  v.  Barbour,  5 
Blackf.  468.  Mich.— Kean  v.  Mitchell, 
13  Mich.  206.  Va. — Moseley  v.  Jones,  5 
Munf.  23. 

See  generally  the  title  "Arrest  of 
Judgment,"  vol.  2,  p.  1000. 

36.  Ind. — Robinson  v.  Barbour,  5 
Blackf.  468.  Mich.— Kean  v.  Mitchell, 
13  Mich.  206.  Tenn.— Shelton  v.  Bruce, 
9  Yerg.  24. 
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37.  Kean.  ».  MitcheJ^  13  Mich.  206.  ' 

38.  Mich.— Kean  v.  Mitchell,  13 
Mich.  206.  Mo. — Kercheval  v.  King,  44 
Mo.  401.  N.  J.— Bigelow  v.  Pine,  3  N. 
J.  L.  523. 

39.  Kean  v.  Mitchell^  13  Mich.  206. 

40.  Cal.— Williams  v.  Hall,  7.9  Cal. 
606,  21  Pac.  '965;  Shafer  v.  Bear  River 
&  A.  W.  &  M.  Co.,  4  Cal.  294.  Ill— Bick- 
erson  i\  Berrickson,  39  111.  574.  N.  Y. 
PTindle  v.  Caruthers,  15  N.  Y.  426'  , 
Wood  v.  Knight,  35  App.  Div.  21,  54 
N.  Y.  Supp.  466.  Tex.— Henderson  v. 
Glass,  16  Tex.  559;  Williams  v.  Ed- 
wards, 15  Tex.  41;  Van  Norman's  Exr 
v.  Wheeler,  13  Tex.  316;  Jones  ».  Holli- 
day,  11  Tex.  412,  62  Am.  Bee.  487. 

See  the  title  "Bills  and  Notes,"  vol. 
4,  p.  261. 

41.  Ind. — Streeter  v.  Henley,  1  Ind. 
401;  Louisville,  etc.  R.  Co.  v.  Barnes,  16 
Ind.  App..  312,  44  N.  E.  1113.  N.  Y. 
Butchess  Cotton  Manufactory  v.  Bavis; 
14  Johns.  238,  7  Am.  Bee.  459;  Saxton 
v.  Johnson,  10  Johns.  418;  Jerome  v. 
Whitney,  7  Johns.  322;  Walrad  V.  Pet- 
rie,  4  Wend.  575.  Tex. — .Jones  v.  Holli- 
day,  11  Tex.  412,  62  Am.  Dec.  487. 

42.  Alvord-  v.  Smith,  63  Ind.  5«; 
Louisville,  etc.  R.  Co.  v.  Barnes,  16  Ind. 
App.  312,  44  N.  E.  1113. 
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7.  Statements  as  to  Intent  or  Inducement.  —  Allegations  as  to  the 
intent  or  purpose  of  the  parties  in  entering  into  the  contract  sued 
on  are  unnecessary  and  surplusage.43 

Matters  of  Inducement.  —  A  contract  which  is  a  preamble  or  induce- 
ment to  the  consideration  for  the  promise  sued  on  need  not  be  set  out 
with  great  certainty,  but  only  in  a  general  manner.44 

8.  Pleading  in  Haec  Verba  or  According  to  Legal  Effect.  —  There 
are  two  well  recognized  modes  of  declaring  upon  a  written  contract; 
either  by  setting  it  out  in  haec  verba*5  or  according  to  its  legal  effect  ;46 


43.  Wiggin  v.  Federal  Stock  &  Grain 
Co.,  77  Conn.  507,  59  Atl.  607;  Drake  v. 
First  Nat.  Bank  of  Fort  Scott,  33  Kan. 
634,  7  Pae.  219. 

When  a  contract  is  clear  and  unequiv- 
ocal, then  an  allegation  as  to  the  in- 
tention and  understanding  of  the  par- 
ties will  be  held  for  naught  as  against 
the  obvious  import  of  the  language. 
Bobb  v.  Bancroft,  13  Kan.  123. 

44.  Davisson  v.  Ford,  23  W.  Va.  617. 
See  generally  the  title  "Inducement." 

45.  XT.  S. — Penrose  v.  Pacific  Mut. 
Life  Ins.  Co.,  66  Fed.  253.  Cal.— Berry 
V.  Kowalsky,  95  Cal.  134,  30  Pac.  202, 
29  Am.  St.  Rep.  101;  White  v.  Soto,  82 
Cal.  654,  23  Pac.  210;  Durkee  v.  Cbta, 
74  Cal.  313,  16  Pac.  5;  Love  v.  Sierra 
Nevada  Lake  Water,  etc.  Co.,  32  Cal. 
639,  91  Am.  I>ec.  602;  Stoddard  v.  Tread- 
well,  26  Cal.  294.  Colo— Abby  v.  D'ex- 
terj  18  Colo.  App.  498,  72  Pac.  892. 
Idaho.— Porter  v.  Allen,  8  Idaho  358,  69 
Pac.  105,  236;  Bray  v.  Elsmore  County 
Irr.  Co.,  4  Idaho  685,  44  Pae.  432;  El- 
bring  17.  Mullen,  4  Idaho  199,  38  Pac. 
404;  More  v.  Elmore  County  Irr.  Co.,  3 
Idaho  729,  35  Pae.  171.  111.— North  v. 
Kizer,  72  111.  172.  la. — Johnson  v.  Tos- 
tevine,  60  Iowa  46,  14  N.  W.  95.  Md. 
Walsh  v.  Gilmor,  3  Har.  &  J.  383,  6 
Am.  Dec.  502.  Mass.— Suffolk  Bank  v. 
Lowell  Bank,  8  Allen  355.  N.  H—  Keyes 
v.  Dearborn,  12  N.  H.  52.  N.  Y.— New 
York  News  Pub.  Co.  v.  Steamship  Co., 
148  N.  Y.  39,  42  N.  E.  514;  Brown  e 
Colie,  1  E.  D.  Smith  265;  Mayor,  etc. 
17.  Doody,  4  Abb.  Pr.  127;  Scott  v.  Lei- 
ber,  2  Wend.  479;  Grannis  v.  Clark,  8 
Cow.  36.  Ohio. — Crawford  &  Morrison 
f.  Satterfield,  27  Ohio  St.  421.  S.  O 
Morris  v.  Fort,  2  McCord  397.  Vt.— Roy- 
alton  v.  Royalton,  etc.  Co.,  14  Vt.  311. 

Where  the  contract  sued  on  is  set  out 
as  made,  the  fact  that  the  contract  is 
uncertain  or  ambiguous  does  not  render 
the  complaint  demurrable,  if  it  can  be 
explained    by    extrinsic    evidence    and 


does  not  render  the  contract  as  a  whole 
void  for  uncertainty,  or  affect  the  con 
tract  if  it  is  complete  without  it.  Cas- 
sell's  Mill  v.  Strater  Bros.  G.  Co.,  166 
Ala.  274,  51  So.  969. 

In  Crawford  &  Morrison  v.  Satterfield, 
27  Ohio  St.  421,  the  court  said:  "Gen- 
erally it  will  not  be  good  pleading  to 
make  written  contracts,  other  than 
those  for  the  unconditional  payment  of 
money  only,  part  of  the  pleading;  es- 
pecially when  they  are  long,  they  would 
incumber  the  record,  and  unnecessarily 
increase  the  costs.  When,  however,  in 
stating  a  cause  of  action  or  a  defense 
founded  upon  a  written  contract,  and 
assigning  the  breaches,  it  becomes  nec- 
essary in  making  the  necessary  allega- 
tions of  fact  to  substantially  set  out  the 
whole  instrument,  it  would  be  proper  to 
copy  the  writing  into  the  pleading,  and 
assign  the  breaches. ' ' 

'Ohipman,  P^  J.,  in  the  California 
Court  of  Appeals;  says:  "It  is  permis- 
sible to  declare  on  a  contract  either  by 
pleading  its  legal  effect  or  in  haec  verba 
(Stoddard  v.  Treadwell,  26  Cal.  294); 
and,  where  the  contract  is  in  writing, 
the  latter  is  regarded  as  the  better 
mode.  'But,'  as  was  pointed  out  in 
Joseph  v.  Holt,  37  Cal.  250,,  to  enable 
the  pleader  to  adopt  this  latter  mode, 
the  instrument  which  is  thus  adopted 
as  a  part  of  the  complaint  must  show 
upon  its  face  in  direct  terms,  and  not 
by  implication,  all  the  facts  which  the 
pleader  would  have  to  allege  under  the 
former  mode  of  pleading  by  averment. 
For  example:  a  note  or  memorandum 
in  writing  of  a  contract  may  be  suffi- 
cient to  take  it  out  of  the  statute  of 
frauds,  but  prove  insufficient  as'  a 
pleading  when  put  to  use  for  that  pur- 
pose." Hill  v.  McCoy,  1  Cal.  App.  159, 
81  Pac.  1015. 

46.  TJ.  S. — Penrose  v.  Pac.  Mut.  L, 
Ins.  Co.,  66  Fed.  253;  Sheehy  v.  Mande- 
ville,   7  Cranch  208,  3   L.  ed.  317;   Oh 
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but  both,  modes  of  statement  "should  not  be  resorted  to  in  the  same 
pleading,47  though  it  has  been  held  proper  to  copy  a  portion  of  the 


Chow  v.  Hallett,  2  Sawy.  259,  18  Fed. 
Cas.  No.  10,469.  Ala.— City  of  Ensley 
v.  Hollingsworth,  170  Ala.  39*6,  54  So. 
95,  1912  D  Ann.  Cas.  652;  Mansfield,  v. 
Morgan,  140  Ala.  567,  37  So.  393; 
Adams  v.  Davis,  16  Ala.  748.  Cal. 
White  v.  Soto,  82  Cal.  654,  23  Pae.  210; 
Love  v.  S.  N.  L.  W.  &  M.  Co.,  32  Cal. 
639,  91  Am.  Dec.  602;  Stoddard  v. 
Treadwell,  26  Cal.  294.  Colo.— Abby  v. 
Dexter,  18  Colo.  App.  498,  72.  Pae.  892. 
Idaho. — Porter  v.  Allen,  8  Idaho  358,  69 
Pae.  105,  236;  Bray  v.  Elmore  County 
Irr.  Co.,  4  Idaho  685,  44  Pae.  432;  More 
v.  Elmore  County  Irr.  Co.,"  3  Idaho  729, 
35  Pae.  171.  111.— North  v.  Kizer,  72 
111.  172;  Amer.  Exp.  Co.  v.  Pinekney, 
29  111.  392;  Crittenden  v.  French,  21  Hi. 
598;  Loomis  v.  Federal  Union  Surety 
Co.,  180  111.  App.  590;  Fitzgerald  v. 
Lorenz,  79  111.  App.  651.  Ind. — Madison 
County  v.  Miller,  .  87  Ind,  257.  Md. 
Borden  Min.  Co.  v.  Barry,  17  Md.  419; 
Eidgely  v.  Biggs,  4  Har.  &  J.  358; 
Walsh  v.  Gilmor,  3  Har.  &  J.  383,  6 
Am.  Dec.  502.  Mass.— Gen.  St.,  ch.  129, 
§2",  eh.  9;  Suffolk  Bank  v.  Lowell  Bank, 
8  Allen  355;  Higgins  v.  McDonnell,  16 
Gray  386;  Dexter  v.  Manley,;  4  Gush. 
14-24;  Commercial  Bank  v.  French,  21 
Pick.  486,  32  Am.  Dec.  280;  Hopkins  v. 
Young,  11  Mass.  302;  Lent  v.  Padelford, 
10  Mass.  230,  6  Am.  Dec.  119.  Minn. 
Estes  v.  Farnham,  11  Minn.  423.  Miss. 
Mullen  v.  Jelks,  Walk.  205.  Mo. — Jones 
v.  Louderman,  39  Mo.  287;  Moore  v. 
Platte  County,  8  Mo.  467;  Pye  v.  -But- 
ter, 7  Mo.  548.  N.  H. — Keyes  v.  Dear- 
born, 12  N.  H.  52;  Silver  v.  Kendrick,  2 
N.  H.  160.  N.  Y.— New  York  Pub.  Co. 
v.  Steamship  Co.,  148  N.  Y.  39,  42  N. 
E.  514;  Barney  v.  Worthington,  37  N. 
Y.  112;  Brown  v.  Colie,  1  E.  D.  Smith 
265;  Scott  v.  Leiber,  2  Wend.  479; 
Grannis  v.  Clark,  8  Cow.  36;  W,ertheim 
v.  Maintenance  Co.,  135  App.  Div.  760, 
319.  N.  Y.  Supp.  909.  N.  O.— Wilming- 
ton &  Kaleigh  B.  Co.  v.  E.obeson,  27  N. 
C.  391.  Ohio. — Crawford  &  Morrison 
v.  Satterfleld,  27  Ohio  St.  421.  Pa. 
Davis  v.  Shoemaker,  1  Bawle  135.  S.  O. 
Morris  v.  Fort,  2  McCord  397;  Allen  v. 
Douglass,  2  Brev.  93.  Tex. — Wooters 
v.  International,  etc.  R.  Co.,  54  Tex. 
294;  Towner  v.  Sayre,  4  Tex.  28;  Lin- 
ton v.  Brownsville  Land,  etc.  Co.,  46 
Tex.  Civ.  App.  225,  102  S.  W.  433.    Vt. 
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Royalton  v.  Boyalton,  etc.  Co.,  14  Vt. 
311.  Eng. — Moore  v.  Plymouth,  3  Barn. 
&  Aid.  66;  5  E.  C.  L.  48,  106  Eng.  Re- 
print 587;  Bushell  v.  Beavan,  1  Bing. 
N.  C.  103,  3  L.  J.  0/  P.  279,  4  Moore  & 
S.  622,  27  E.  C.  L.  562;  Price  v.  Birch, 
1  Dowl.  N.  S.  720,  11  L.  J.  C.  P.  193, 
4  M.  &  G.  1,  134  Eng.  Reprint  1;  Bla'ke 
b.  Beaumont,  1  Dowl.  N.  S.  697,  11  L. 
J.  C.  P.  222,  43. E.  C.  L.  14,  4  M.  &  G. 
7,  4  Scott  N.  R.  617,  133  Eng.  Reprint 
3;  Thursby  v.  Plant,  1  Saund.  230,  85 
Eng.   Reprint   254. 

Defective  contracts  should  be '  de- 
clared on  according  to  their  legal  effect. 
See  infra,  this  section,  the  catch-line, 
"Actions  on  Defective  Contracts." 

■  The  declaration  setting  out  the  con- 
tract in  accordance  with  its  legal  ef- 
fect is  "the  proper  and  scientific 
mode."  Fitzgerald  v.  Lorenz,  79  111. 
App.  651. 

None  of  the  words  used  in  the  writ- 
ten contract  need  be  used  in  the  de- 
claration where  their  legal  effect  ia 
properly  stated.  Magor  v.  Wilks,  5  L. 
J.   (O.  S.)  K.  B.  308. 

' '  In  most  cases  either  mode  of  plead- 
ing, at  the  option  of  the  party,  is  cor- 
rect. In  pleading  facts  according  to 
their  legal  effect  it  may  sometimes  hap' 
pen  that  the  opposite  part^  is  left  in 
the  dark  as  to  the  proof  which  he  maj' 
be  required  to  meet  at  the  trial,  but 
ordinarily,  this  difficulty  can  be  avoided 
by  motion,  when  necessary,  to  make  the 
pleading  more  definite  and  certain  or 
by  a  demand  for  a  bill  of  particulars. ' ' 
New  York  News  Pub.  Co.  v.  Nat.  Steam- 
ship Co.,  148  N.  Y.  39,  42  N.  E.  514. 

Where  the  legal  import  of  the  agree- 
ment as  interpreted  by  the  parties 
themselves  is  stated,  the  complaint 
will  not  be  rendered  insufficient  because 
the  contract  as  alleged  is  uncertain. 
Robinson  v.  Bullock,  58  Ala.  618.  And 
see  Cassells'  Mill  v.  Strater  Bros.  Grain 
Co.,  166  Ala.  274,  51,  So;  969. 

47.  North  v.  Kizer,  72  111.  172;  Price 
v.  Birch,  1  Dowl.  N.  S.  720,  11  L.  J.  C. 
P.  193,  4  M.  &  G.  1,  134  Eng.  Reprint  1. 
"It  is  not,  in  general,  necessary  to 
aver  what  it  is  not  necessary  to  prove; 
and  when  an  instrument  is  set  out  lit- 
erally, it  is  not  necessary  to  aver  the 
meaning  and  import  of  its  several  terms 
and  stipulations,  that  being  matter  ap- 
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contract  and  in  the  same  pleading  declare  on  the  entire  contract  ac- 
cording to  its  legal  effect.48 

"When  the  method  of  pleading  in  haec  verba  is  adopted,  the  court 
will  construe  the  contract  for  the  pleader  and  recognize  what  is  its 
legal  effect,49  provided  the  instrument  incorporated  into  the  complaint 
shows  upon  its  face  in  direct  terms  and  not  by  implication  all  the 
facts  which  the  pleader  would  have  to  allege  had  he  elected  to  set  it 
forth  according  to  its  legal  effect.50 

If  the  instrument  be  declared  on  according  to  its  legal  effect  that 
effect  must  be  truly  stated51  in  direct  terms  and  not  set  out  by  in- 
nuendo,52 or  as  a  mere  conclusion  of  the  pleader;53  nor  is  it  necessary 
to  aver  any  matter  which  would  be  implied  by  law  because  such  matter 
happens  to  be  a  part  of  the  contract.54  If  declared  on  according  to  its 
legal  effect  the  defendant  may,  by  the  rule  of  the  common  law,  in  a 
proper  case  crave  oyer  of  the  contract.55 

Actions  on  Defective  Contracts Where  a  contract  in  its    terms    is 

defective  it  should  be  declared  on  according  to  its  legal  effect56  and  the 
deficiencies  supplied  by  proper  averments.57 


'  parent  to  the  court  from  the  instrument 
itself."  "Van  Norman's  Exr.  v.  Wheel- 
er, 13  Tex.  316.  See  also  Elbring  v. 
Mullen,  4  Idaho  199,  38  Pac.  404. 

False  Construction  on  Contract  Set 
Out  in  Haec  Verba. — Where  a  plaintiff 
"sets  forth  the  contract  in  the  terms 
in  which  it  is  written  and  then  pro- 
ceeds by  averment  to  put  a  false  con- 
struction upon  the  terms,  the  allegations, 
as  repugnant  to  the  terms,  should  be 
regarded  as  surplusage,  to  be  struck  out 
on  motion."  Stoddard  v.  Treadwell,  26 
Cal.  294. 

48.  House  Wrecking  Co.  v.  Sonken, 
152  Mo.  App.  458,  133  S.  W.  355. 

49.  North  v.  Kizer,  72  111.  172. 

50.  More  v.  Elmore  County  Irr.  Co., 
3  Idaho  729,  35  Pac.  171. 

If  the  contract  is  uncertain,  the 
pleader  must  put  some  definite  construc- 
tion on  it  by  averment,  although  it  be 
set  out  in  haec  verba.  Cal. — Durkee 
v.  Cota,  74  Cal.  313,  16  Pac.  5;  Hill  v. 
McCoy,  1  Cal.  App.  159,  81  Pac.  1015. 
N.  D. — Johnson  v.  Kindred  State  Bank, 
12  N.  D.  336,  96  N.  W.  588.  Tex.— Lin- 
ton v.  Brownsville  Land  Co.,  46  Tex. 
'Civ.  App.  225,  102  S.  W.  433.  Vt. 
Town  of  Royalton  v.  Koyalton,  etc.  Co., 
14  Vt.  311. 

51.  Sheehy  v.  Mandeville,  7  Craneh 
(U.  S.)  208,  3  L.  ed.  317;  Crittendon  v. 
French,  21  111.  598. 

52.  Hopkins  v.  Young,  11  Mass.  302; 
Pye  V.  Butter,  7  Mo.  548. 

53.  A    statement    in    a    complaint 


that  by  means  of  a  contract  which  is 
set  forth  it  became  the  duty  of  the  de- 
fendant to  perform  certain  acts  is  not 
sufficient  unless  the  facts  necessary  to 
show  the  duty  are  stated.  City  of 
Buffalo  v.  Holloway,  7  N.  T.  493,  57 
Am.  Dec.  550.  See  the  title  "Conclu- 
sions of  Law." 

54.  Magor  v.  Wilks,  5  L.  J.  (O.  S.) 
K.  B.  308. 

55.  See  the  title  "Oyer  and  Pro- 
fert." 

Inspection  of  writings,  see  7  Stand- 
ard Pkoc.  605,  et  seq. 

56.  Osborne  v.  Lawrence,  9  Wend. 
(N.  Y.)    135. 

57.  Where  a  party  entered  into  an 
agreement  to  give  a  contract  for  a  cer- 
tain lot  of  land  and  no  time  was  spe- 
cified when  the  contract  was  to  be  de- 
livered, nor  when  or  in  what  manneT 
the  consideration  was  to  be  paid  or  se- 
cured, nor  was  the  quantity  of  acres 
contained  in  the  lot  mentioned  in  the 
agreement,  it  was  held  that  in  an  ac- 
tion for  the  non-delivery  of  the  con- 
tract, the  plaintiff  must  supply  the  de- 
ficiencies in  the  agreement  by  proper 
averments  in  his  declaration.  Osborne 
V.  Lawrence,  9  Wend.  (N.  Y.)   135. 

Where  action  is  brought  for  breach 
of  covenant  and  a  recovery  is  sought 
upon  an  alleged  agreement  not  found 
therein,  the  plaintiff  must  allege  that 
such  was  the  real  contract,  that  the 
omission  was  caused  by  fraud,  accident 
or  mistake,  and  that  one  or  both  par- 
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9.  Attaching  Contract  as  an  Exhibit.  —  In  some  jurisdictions  the. 
contract  may  be  attached  to  the  plaintiff's  pleadings  as  an  exhibit.58 

10.  How  Much  of  Contract  or  Evidence  Should  Be  Stated.  —  The 
general  rule  is  that  it  is  not  necessary  to  set  out  or  state'  the  effect  of 
the  entire  contract  but  only  that  portion  which  constitutes  the  ground 
or  gravamen  of  the  action  need  be  declared  on,59  for  the  pleadings 
should  not  be  encumbered  with  a  mass  of  details  or  a  recital  of  the 


ties  intended  its   insertion.     Porter  & 
Mumford  v.  Gorman,  65  Ga.  11. 

58.  For  the.  procedure  relating  to  ex- 
hibits generally,  see  the  title  "Exhib- 
its,"  vol.  8,  p.  793. 

59.  U.  S.— Wilcox  p.  Cohn,  5  Blatchf . 
346,  29  Fed.  Cas.  No.  17,640.  Ala. 
Adams  v.  Davis,  16  Ala.  748.  Cal. 
Sutliff  v.  Seidenberg,  132  Cal.  63,  64 
Pae.  131,  469.  111. — American  Express 
Co.  v.  Pinckney,  29  111.  392.  Ind.— Bom  el 
v.  Alexander,  17  Ind.  App.  257,  46  N. 
E.  595.  Ky. — See  Perry ville  v.  Letcher, 
1  T.  B.  Mon.  11.  Me.— Brown  V.  At- 
wood,  7  Me.  356.  Md.— Bich  v.  Boyee, 
39  Md.  314-325;  Hoke  v.  Wood,  26  Md. 
453;  Borden  Mining  Co.  v.  Barry,  17 
Md.  419;  Walsh  v.  Gilmor,  3  Har.  & 
J.  408,  6  Am.  Dec.  383.  Mass.— Stan- 
wood  v.  Scovel,  4  Pick.  422;  Stearns  v. 
Barrett,  1  Pick..  443,  11  Am.  Dec.  223. 
Mich.— Detroit,  H.  &  I.  E.  E.  Co.  v. 
Forbes,  30  Mich.  165.  Minn. — Eollins 
v.  St.  Paul  Lbr.  Co.,  21  Minn.  5;  Estes 
v.  Farnham,  11  Minn.  423.  Mo. — Moore 
v.  Mountcastle,  72  Mo.  605;  Kercheval 
v.  King,  44  Mo.  401;  Warne '  V.  Prentiss, 
0  Mo.  544.  Neb. — Dorrington  v.  'Meyer, 
8  Neb.  211.  N.  Y. — Lynch  v.'  Murray, 
21  How.  Pr.  154;  Scott  v.  Leiber,  2 
Wend.  479;  Williams  v.  Heal'ey,^  Denio 
363;  Henry  v.  Cleland,  14  Johns.  400. 
N.  O. — Wilmington  &  Baleigh  B»  Co.  v. 
Eobeson,-27  N.  C391.  Ohio-.— Craw- 
ford &  Morrison  v.  Satterfield,  27  Ohio 
St.  421.  Tex. — Mason  fc  Eleberg  & 
Burleson,  4  Tex.  85.  Eng. — Hill  v. 
Sanders.  1  Car.  &  P.  80,  12  E.  C.  L. 
56,  9  Moore  O.  P.  238;  Clarke  v.  Gray, 
6  East  564,  2  Smith  622,  4  Esp.  177,  102 
Eng.  Beprint  1404;  Ward  v.  Smith,  11 
Price  19,  147  Eng.  Beprint  388;  Cot- 
terill  v.  Cuff,  4  Taunt.  285,  128  Eng. 
Beprint  338.  See  Bristow  v.  Wright  & 
Pugh,  2  Doug.  665,  99  Eng.  Beprint 
421;  Peppin  v.  Solomons,  5  T.  E.  .496, 
101  Eng.  Beprint  279. 

If  a  party  purchase  merchandise  and 
"promise  and  covenant  to  pay  part  of 
the  price  to  A.,  and  part  to  B.,  and 
part  to  C,  the  proportions  being  set- 
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tied,  upon  a  breach,  he  is  liable  to 
each  for  his  proportion,  in  which  it 
will  be  sufficient  for  each  to  aver  as 
much  of  the  promise  or  covenant  as 
enures  to  himself."  Brown  v.  Att- 
wood,   7  Me.   356. 

It  is  not  necessary  to  set  out  more 
of  the  alleged  contract  than  pertains 
to  the  obligation,  the  breach  of  which, 
is  complained  of;  if  the  alternative 
qualifies  the  obligation,  then  the  whole 
should  be  set  out  according  to  its , 
legal  effect  or  tenor.  Hoke  v.  Wood, 
26  Md.  453.      , 

In  Tempest  v.  Banling,  13  Bast  18, 
Lord  Ellenborough  said:  "It  is  enough 
to  state  that  part  truly,  which  applies 
to  the  breach  complained  of,  if  that 
which  is  omitted  do  not  qualify  that 
which  is  stated." 

"But  where  a  party  relies  upon  a 
contract  in  writing,  and  it  affirma- 
tively appears  that  all  the  terms  of 
the  contract  are  not  set  forth  in  haec 
verba,  nor  stated  in  their  legal  effect, 
but  that  a  portion  which  may  be  ma- 
terial has  been  omitted,  the-  complaint 
is  insumcient. ' '  Gilmore  v.  Lycoming  F. 
Ins.  Co.,  55  Cal.  123. 

No  more  should  be  stated  than  the 
substance  and  legal  effect  of  the  con- 
tract. Crittenden  v.  French,  21  HI. 
598. 

"Omissions  of  immaterial  portions  of 
the  contract,', not  in  any  way  affecting 
its  substance,  are  of  no  importance; 
although  the  omission  of  any  part 
which  materially  qualifies  and  alters  the 
legal  nature  of  the  promise  which  is 
alleged  to  have  been  broken  will  be 
fatal."  Howard  v.  Chiles,  8  B.  Mon. 
(Ky.)  377.  * 

"It  is  never  necessary  to  state  all 
the  parts  of  a  contract  which  consists 
of  several  distinct  and  collateral  or  al- 
ternative- provisions;  the  gravamen  is, 
that  a  certain  act  which  the  defendant 
engaged  to  do  has  not  been  done." 
Mason  v.  Kleberg  &  Burleson,  4  Tex.  85. 

Where  a  defendant's  undertaking  was 
to  do  several  separate  and  independent 
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evidence.  The  plaintiff  should  confine  his  allegations  to  the  grounds 
or  facts  on  which  he  bases  his  cause  of  action.60  If,  however,  un- 
necessary matter  be  stated,  which  is  foreign  to  the  cause  of  action,  it 
may  be  rejected  as  surplusage  and  does  not  vitiate.61 

All  material  portions  of  the  contract  sued  on  should  be  set  out,  other- 
wise the  complaint  will  be  insufficient.62 

Matters  in  Defeasance  of  Plaintiff's  Eight.  —  Though  the  rule  requir- 
ing and  permitting  the  plaintiff  to  set  out  only  those  portions  of  the 
contract  upon  which  he  bases  his  cause  of  action  makes  it  unnecessary 
for  him  to  refer  to  matter  merely  in  defeasance  of  his  right  of  action,63 
it  does  not  go  to  the  extent  of  permitting  the  pleader  to  ignore  provisos, 
exceptions  or  alternative  stipulations  which  form  a  part  of  the  de- 
fendant's promise  and  whidh  qualify  his  liability  or  in  oertain  instances 
altogether  relieve  him  of  responsibility,  so  that  he  is  not  in  law  ab- 
solutely bound,  for  here  the  declaration  must  notice  the  exception  or 
proviso  or  alternative  stipulation  or  there  will  be  a  fatal  variance.64 


things,  and  the  declaration  only  com- 
plains of  his  failure  to  do  part  of  them, 
the  stipulations  as  to  the  others  need 
not  be  set  out.  Detroit,  H.  &  I.  B.  Co. 
v.  Forbes,  30  Mich.  165. 

60.  Conn. — Branson  v.  Brunson,  2 
Boot  73.  Mass. — Stanwood  v.  Scovel, 
4  Pick.  422.  N.  Y. — See  Tuttle  v.  Han- 
negan,  54  N.  Y.  686.  Tex— McCauley 
v.  Long  &  Co.,  61  Tex.  74;  J.  M.  Guffy 
Petroleum  Co.  v.  Hamill,  42  Tex.  Civ. 
App.  .196,  94  S.  W.  458. 

Meaning  of  Abbreviations  in  the 
Contract. — The  meaning  or  interpreta- 
tion of  words  and  abbreviations  set  out 
in  haec  verba  need  not  be  given  in  the 
complaint,  as  this  is  a  matter  to  be 
proved  at  the  trial.  Berry  v.  Kowalsky, 
95  Cal.  134,  30  Pac.  202,  29  Am.  St. 
Bep.  101. 

Letters  relied  on  as  embodying  a  con- 
tract should  not  be  set  out  in  the  com- 
plaint in  an  action  for  the  breach  of 
such  contract.  Dibblee  v.  Corbett,  9 
Abb.  Pr.  (N.  Y.).  200. 

Plans  and  specifications  need  not  be 
set  forth  where  the  contract  as  set  out 
shows  the  plaintiff's  grounds  of  action. 
Wysor  Land  Co.  v.  Jones,  24  Ind.  App. 
451,  56  N.  E.  46. 

The  names  of  agents  by  whom  the 
contracting  parties  were  represented 
need  not  be  set  out.  Fort  Worth,  etc 
B.  Co.  v.  Lindsey,  11  Tex.  Civ.  App. 
244,  32  S.  W.  714. 

61.  Proirier  v.  Gravel,  88  Cal.  79,  25 
Pac.  962;  Grannis  v.  Clark,  8  Cow.  (ST. 
Y.)  36. 

The  complaint  will  not  be  rendered 


"ambiguous,  uncertain  or  unintelli- 
gible" by  setting  out  matters  of  in- 
ducement to  the  contract  upon  which 
the  action  is  brought.  Henke  v.  Eureka 
Endowment  Assn.,  100  Cal.  429,  34  Pac. 
1089. 

62.  Gilmore  v.  Lycoming  Fire  Ins. 
Co.,  55  Cal.  123.  See  Bose  v.  Jackson, 
40  Mich.  29.    See  also  supra,  II,  A,  1. 

63.  Fike  v.  Stratton,  174  Ala.  541, 
56  So.  929;  Aetna  Indemnity  Co.  v. 
George  A.  Fuller  Co.,  Ill  Md.  321-342; 
73  Atl.  738,  74  Atl.  369. 

"Matters  in  defeasance  of  the  plain- 
tiff's action  need  not  be  stated  in  the 
declaration;  wherever  there  is  a  cir- 
cumstance, the  omission  of  which  is  to 
defeat  the  plaintiff's  right  of  action, 
prima  facie  well  founded,  whether 
called  by  the  name  of  a  proviso,  or  a 
condition  subsequent,  it  must,  in  its 
nature,  be  a  matter  of  defence,  and 
ought  to  be  shown  in  the  pleading,  by 
the  opposite  party.  It  }s  sufficient  to 
state  in  the  declaration  those  parts  of 
the  contract  whereof  a  breach  is  com- 
plained; or  in  other  words,  to  show 
so  much  of  the  terms  beneficial  to  the 
plaintiff  in  a  contract  as  constitutes 
the  point  for  the  failure  of  which  he 
sues;  and  it  is  not  necesary,  or  proper, 
to  set  out  in  '  the  declaration  other 
points  not  qualifying  or  varying  in  any 
respect  the  material  parts  above  men- 
tioned." Barber  V.  F.  &  M.  Ins.  Co.. 
16  W.  Va.  658,  37  Am.  Bep.  800,  quo* 
ina  Simmons  v.  Ins.  Co.,  8  W.  Va.  474. 

64.  Ala.— See  Tvson  v.  Weil,  169  Ala 
558,  53  So.  912,  1912  B.  Ann.  Cas.  350, 
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11.  Where  Original  Contract  Modified  or  Supplanted.  —  "Where 
the  original  contract  has  been  substantially  modified  by  the  subsequent 
agreements  of  the  parties,  the  contract  should  be  declared  on  as  having 
been  modified  and  the  subsequent  agreements  should  be  stated  in  the 
declaration,65  although  this  is  not  necessary  where  changes  or  modifica- 


Ky.— Howard  v.  Chiles,  8  B.  Mon.  377. 
Mass. — Stanwood  v.  Soovel,-  4  Pick.  422. 
W.  Va.— Barber  v.  F.  &  M.  Ins.  Co.,  16 
W.  Va.  658,  37  Am.  Bep.  800;  Simmons 
v.  Ins.  Co.,  8  W.  Va.  474. 

In  Fike  v.  Stratton,  174  Ala.  541,  56 
So.  929,  the  court  said:  "Nor'  is  it 
necessary  for  the  plaintiff  to  negative 
a  proviso  which  would  defeat  his  ac- 
tion once  vested.  The  border  line  as 
to  what  conditions  or  provisions  should 
be  negatived  in  the  declaration  or  set 
up  as  a  defense  is  quite  narrow,  and  the 
question  is  one  which  has  given  the 
courts  considerable  difficulty  in  the  few 
cases  in  which  it  has  been  considered. 
The  two  leading  American  cases  on  the 
subject  are  Wilmington  &  Baleigh  B. 
B.  v.  Bobeson,  27  N.  C.  391,  and  Free- 
man v.  Travelers'  Insurance  Co.,  144 
Mass.  572,  12  N.  E.  372.  These  cases 
aeek  to  draw  a  distinction  between  an 
exception  and  a  proviso,  denning  them 
as  follows:  'A  "proviso"  is  properly 
the  statement  of  something  extrinsic  of 
the  subject-matter  of  the  contract, 
which  shall  go  in  discharge  of  the  con- 
tract, and,  if  it  is  a  covenant, 
by  way  of  defeasance.  An  "excep- 
tion" is  taking  some  part  of  the 
subject-matter  of  the  contract  .  out 
of  it.  A  proviso  need  not  be 
stated  in  the  declaration,  for  this,  says 
Mr.  Chitty,  ought  to  come  from  the 
other  side. — 1  Saunders,  334,  n.  2;  Sir 
Bichard  Hotham  v.  East  India  Com- 
pany, 1  Term  Bept.  645.  In  the  latter 
case,  Ashurst,  J.,  in  speaking  of  the 
circumstance  which  was  omitted  in  the 
declaration,  observes:  "This,  therefore, 
being  a  circumstance,  the  omission  of 
which  was  to  defeat  the  plaintiff's 
right  of  action,  once  vested,  whether 
called  by  name  a  'proviso,'  'by  way 
of  defeasance,'  or  a  'condition  subse- 
quent,' it  must  in  its  nature  be  matter 
of  defense,  and  ought  to  be  shown  by 
the  defendants. — Wilmington  case,  su- 
pra. Our  own  court  has  often  recog- 
nized a  distinction  between  exceptions 
and  provisos  and  the  necessity  to  nega- 
tive them  in  indictments.  .  .  .  We  think 
the  true  test,  however,  whether  it  be 
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called  an  'exception'  or  'proviso,' 
is  whether  or  not  it  is  a  condition  pre- 
cedent to  liability,  or  whether  or  not 
it  is  a  condition  subsequent  going  to  de- 
feat the  plaintiff's  action  once  vested, 
or  if  the  existence  or  non-existence  of 
the  condition  is  essential  to  a  breach 
of  the  contract,  or  merely  affords  a  de- 
fense for  a  failure  to  comply  with  same 
or  for  a  breach  of  same.  If  it  is  a  con- 
dition precedent,  it  should  be  set  forth 
in  the  declaration  and  can  be  met  by  a 
general  denial.  If  it  is  not  a  condition 
precedent  to  a  breach,  but  merely  jus- 
tifies or  excuses  a  breach  in  certain  in- 
stances or  for  certain  causes,  it  is  de- 
fensive matter,  which  need  not  be  nega- 
tived or  set  out  in  the  declaration.  Ty- 
son v.  .Weil,  169  Ala.  558,  53  So.  912." 

A  conditional  agreement  or  contract 
must  not  be  set  out  as  an  absolute  one. 
Colo. — Patrick  v.  Colorado  Smelting  Co., 
20  Colo.  268,  38  Pae.  236.  Mass.— Stan- 
wood  v.  Scovel,  4  Pick.  422.  N.  Y. 
Lower  v.  Winters,  7  Cow.  263.  Va. 
Couch  v.  Hooper,  2  Leigh  557. 

A  proviso  in  the  nature  of  an  ex- 
ception, contained  in  the  body  of  the 
covenant,  must  be  noted  in  the  state- 
ment. Ferguson  v.  Cappeau,  6  Har.  & 
J.  (Md.)  394;  Brecheisen  v.  Coffey,  15' 
Mo.  App.  80.  But  see  Freeman  v.  Trav- 
eler's Ins.  Co.,  144  Mass.  572,  12  N.  E. 
372. 

Where  the  contract  was  in  the  al- 
ternative the  averment  must  so  state 
and  not  merely  declare  on  one  portion 
as  though  the  agreement  were  absolute 
as  to  such  portion.  Conn.— Curley  v. 
Dean,  4  Conn.  259,  10  Am.  Dec.  140. 
Mass.— Stanwood  v.  Scovel,  4  Pick.  422. 
N.  Y. — Stone  v.  Knowlton,  3  Wend.  374; 
Hatch  v.  Adams,  8  Cow.  35. 

65.  Gal.— White  v.  Soto,  82  Cal.  654, 
23  Pac.  210;  Barilari  v.  Ferrea,  59  Cal. 
1;  O'Connor  v.  Dingley,  26  Cal.  11.  Ind. 
McDonough  v.  Kane,  75  Ind.  181.  Ky. 
Wilkins  v.  Duncan,  £  Litt.  170.  Mich. 
Penwell  v.  Wilkinson,  97  Mich.  110,  56 
N.  W.  235.  Minn. — See  Swank  v.  Bar- 
num,  63  Minn.  447,  65  N.  W.  722;  Estes 
v.  Farnham,  11  Minn.  423.  Mo.— Koons 
v.  St.  Louis  Car  Co.,  203  Mo.  827,  101 
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tions  do  not  affect  the  cause  of  action,68  or  where  the  second  contract 
is  made  in  lieu  of  and  supplants  the  original.07 

12.  Averments  of  Demand  and  Notice.  —  "Where  a  notice  or  de- 
mand by  the  plaintiff  is  a  prerequisite  to  his  right  to  sue  on  a  eon- 
tract  he  should  specifically  allege68  that  the  required  notice  was  given 


S.  W.  49;  Turner  v.  Butler,  126  Mo.  131, 
28  S.  W.  77;  Lanitz  v.  King,  93  Mo.  513, 
6  S.  W.  263;  Henning  i\  United  States 
Ins.  Co.,  47  Mo.  425,  4  Am.  Bep.  332; 
Boy  v.  Boteler,  40  Mo.  App.  213.  Neb. 
Evarts  v.  Smucker,  19  Neb.  41,  26  N. 
W.  596.  Nev. — Gerrens  v.  Huhn  & 
Hunt  S.  M.  Co.,  10  Nev.  137.  N.  Y. 
Chesbrough  v.  New  York,  etc.  E.  Co.,  26 
Barb.  9;  Smith  v.  Brown,  17  Barb.  431; 
Langworthy  i:  Smith,  2  Wend.  587,  20 
Am.  Dee.  652 ;  Tumbridge  v.  Eead,  3  N. 
Y.  Supp.  908.  See  Marsh  v.  Dodge,  5 
Lans.  541.  Tex. — Merchants'  Mut.  Ins. 
Co.  v.  Laeroix,  45  Tex.  158.  Eng.— .See 
Boone  v.  Mitchell,  1  L.  J.  K.  B.  (O. 
S.)  25,  1  B.  &  C.  18,  107  Eng.  Eeprint 
8;  Eobinson  v.  Tobin,  1  Stark.  336,  2 
E.  C.  L.  132;  Littler  v.  Holland,  3  T. 
E.  590,  100  Eng.  Eeprint  749. 

Compare  infra,  II,  B,  14. 

In  Estes  v.  Farnham,  11  Minn.  423, 
however,  it  was  held  that  the  plaintiff 
may  declare  on  the  contract  as  modi- 
fied, without  noticing  the  terms  of  the 
original  contract  which  have  been  dis- 
pensed with. 

If  the  new  contract  was  but  an  ex- 
tension and  continuation  of  the  orig- 
inal contract,  it  is  proper  to  declare  on 
them  both.  McLane  v.  Maurer,  28  Tex. 
Civ.'  App.  75,  66  S.  W.  693,  1108. 

The  defendant's  assent  to  the  modi- 
fication should  be  alleged.  Howard  v. 
Wilmington  &  S.  E.  Co.,  1  Gill  (Md.) 
311. 

66.  Maaek  v.  Schneider,  51  Mo. 
App.  92;  Crane  v.  Maynard,  12  Wend. 
(N.  Y.)  408. 

67.  Ky> — Wilkins  v.  Duncan,  2  Litt. 
170.  Nev. — Gerrens  r.  Huhn  &  Hunt  S. 
M.  Co.,  10  Nev.  137.  N.  Y.— Chesbrough 
v.  New  York,  etc.  E.  Co.,  26  Barb.  9. 

Compare  infra,  II,  B,  14. 

If  extra  work  was  done  pursuant  to 
an  independent  agreement  then  the 
complaint  should  allege  that  new  con- 
tract only.  Gerrens  v.  Huhn  &  Hunt  3. 
M.  Co.,  10  Nev.  137. 

When  a  contract  is  the  mere  subject- 
matter  of  a  new  engagement,  it  is  not 
necessary  in  an  action  to  enforce  such 
new  agreement  and  not  for  the  purpose 


of  carrying  out  the  provisions  of  the 
original  contract,  to  set  forth  in  the 
complaint  that  the  requisite  steps  were 
taken  to  make  such  original  contract 
effectual.  Horner  v.  Wood,  15  Barb. 
(N.  Y.)  371. 

If  two  contracts  as  described  in  the 
declaration  are  entirely  inconsistent 
with  each  other  in  their  leading  feat- 
ures and  the  latter  entirely  supersedes 
the  former  and  is  in  no  sense  merely  an 
alteration  or  an  addition  to  it,  the  dec- 
laration is  bad  for  uncertainty.  Mass. 
Gosline  v.  Albro  Clem  Elevator  Co.,  174 
Mass.  38,  54  N.  E.  351. 

68.  Ala. — Ingram  v.  Bussey,  133  Ala. 
539,  31  So.  967;  Black  v.  Stone  &  Co.,  33 
Ala.  327.  Ark. — Byrd  v.  Cummins,  3 
Ark.  592;  Childress  v.  Foster,  3  Ark. 
252;  Taylor  v.  Patterson,  3  Ark.  238. 
Cal.— Danielson  v.  Neal,  164  Cal.  748, 
130  Pae.  716;  Mullally  v.  Townsend,  119 
Cal.  47,  50  Pac.  1066;  Cox  v.  Delmas,  99 
Cal.  104,  33  Pac.  836.  Conn.— Pettibone 
v.  Pettibone,  5  Day  324;  Dean  v.  Wood- 
bridge,  1  Eoot  191.  G-a. — Griswold  v. 
Scott,  13  Ga.  210.  Ind. — Kokomo  Nat- 
ural Gas  Co.  v.  Albright,  18  Ind.  App. 
151,  47  N.  E.  682;  Ewing  v.  French,  1 
Blackf.  170.  Ky. — Bridges  v.  Hard- 
grove,  2  Sneed  131;  Chamberlin  v.  Mc- 
Calister,  6  Dana  352;  Letcher  v.  Taylor, 
1  Hard.  79;  Chambers  v.  Winn,  1  Hard. 
80,  2  Sneed  166.  La. — Gauche  v.  Met- 
ropolitan Bldg.  Co.,  125  La.  530,  51  So. 
578.  Mass. — Eead  v.  Smith,  1  Allen 
519;  Curtis  v.  Hubbard,  6  Mete.  186; 
Nelson  v.  Clough,  3  Cush.  463;  Baker 
k.  Fuller,  21  Pick.  318.  Mich.— See  La 
Dow  v.  Bement  &  Sons,  119  Mich.  685, 
79  N.  W.  1048.  Minn. — Parr  v.  John- 
son, 37  Minn.  457,  35  N.  W.  176;  Snow 
v.  Johnson,  1  Minn.  48.  Mo. — Martin 
v.  Chauvin,  7  Mo.  277.  Neb. — Fletcher 
v.  Cummings,  33  Neb.  793,  51  N.  W. 
144.  N.  H.— Howard  v.  Hunt,  57  N.  H. 
467;  Smith  v.  Boston  C.  &  M.  E.  Co., 
36  N.  H.  458,  485;  Watson  v.  Walker, 
23  N.  H.  471,  491.  N.  Y.— Lutweller 
v.  Linnell,  12  Barb.  512;  Nelson  v.  Bost- 
wick,  5  Hill  37,  40  Am.  Dee.  310;  Smith 
v.  State  Bank,  61  Misc.  647,  114  N.  Y. 
Supp.  56;  Eeining  v.  City  of  Buffalo, 
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or  demand  made,  or  show  a  sufficient  excuse  for  not  making  it  ;"9  but 
where  the  promise  is. absolute  and  unconditional  to  pay  money,70  or 
where  defendant  has  failed  to  furnish  materials  or  property  which  he 


102  N.  T.  308,  6  N.  E.  792;  Neilsen  v. 
Mayer,  85  N.  T.  Supp.  1069.  N.  C. 
Eastman  v.  Oomrs.  of  Burke  County,  114 
N.  C.  524,  19  S.  E.  599.  W.  Va.— White 
v.  Romans,  29  W.  Va.  571,  3  S.  E.  14. 
Eng. — Back  v.  Owen,  5  T.  E.  409,  101 
Eng.  Eeprint  229;  Berks  v.  Trippet,  2 
Keb.>  126,  84  Eng.  Eeprint  80;  "Waters 
v.  Bridge,  Cro.  Jae.  639,  79  Eng.  Ee- 
print ,  551;  Hill  v.  "Wade,  Cro.  Jae.  523, 
79  Eng.  Eeprint  447;  Selman  v.  King, 
Cro.  Jae.  183,  79  Eng.  Eeprint  159; 
Devenly  v.  "Welbore,  Cro.  Eliz.  86,  78 
Eng.  Eeprint  344. 

See  the  title  "Notice; "  and  for  con- 
ditions precedent  generally,  see  the 
title  "Suits  and  Actions." 

In  an  action  against  an  agent  for  not 
accounting,  a  request  to  account  and  pay 
over  the  balance  must  be  alleged  in  the 
complaint  and  proved  at  the  trial. 
Bushnell  V.  McCauley,  7  Cal.  421.  See 
the  title  "Principal  and  Agent,"  and 
1  Standard  Proc.  289. 

Where  a  note  provides  payment  in 
specific  articles,  without  mentioning 
day  or  place,  it  is  payable  on  demand 
and  a  special  demand  is  necessary.  Dob- 
dell  v.  Hopkins,  5  Cow.  (N.  T.)  516. 

On  contracts  for  the  delivery  of  prop- 
erty where  no  place  is  named,  and  the 
property  is  to  be  delivered  on  request, 
a  special  request  at  the  obligor's  resi- 
dence must  be  averred.  Wilmouth  v. 
Patton,  2  Bibb.  (Ky.)  280. 

An  allegation  in  a  complaint  in  an 
action  for  property  due  on  a  contract, 
that  defendant  refused  to  let  plaintiff 
have  the  property  "when  demand  was 
made  by  plaintiff  of  defendant ' '  is  suffi- 
cient to  show  a  demand.  Gilmore  v. 
Ward,  22  Ind.  App.  106,  52  N.  E.  810. 

Past  Consideration. — It  is  not  neces- 
sary to  lay  an  express  request  in  'the 
declaration,  in  all  cases  of  a  past  con- 
sideration. Though  the  cases  in  which 
it  is  not  required,  are  rather  exceptions 
to  the  general  rule,  and  are  those  in 
.  which  a  beneficial  consideration  and  a 
request,  are  necessarily  implied,  from 
the  moral  obligation  under  which  the 
party  was  placed.  Doty  v.  Wilson,  14 
Johns.  (N.  Y.)  378;  See  Comstock  v. 
Smith,  7  Johns.   (N.  Y.)   87. 

69.  Black  v.  Stone  &  Co.,  33  Ala. 
327;  Griswold  i\  Scott,  13  Ga.  210. 
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If  a  demand  were  necessary,  the  al- 
legation that  "the  defendant  refused 
to  pay  the  plaintiff,  though  often  re- 
quested," is  a  sufficient  excuse  for  not 
making  it.  Indiana  Mfg.  Co.  v.  Porter 
75  Ind.  428.  See  also  Abby  v.  Dexter^ 
18  Colo.  App.  498,  72  Pac.  892. 

70.  Conn. — Bulkley  v.  Elderkin,  1 
Kirby  188.  Ind.— McCullough  v.  Cook, 
34  Ind.  290;  Warden  v.  Nolan,  10  Ind. 
App.  334,  37  N.  E.  821.  Ky.— Town  of 
Versailles  v.  Versailles,  etc.  E.  Co.,  8 
Ky.  L.  Eep.  704.  N.  Y.— Nelson  v.  Bost- 
wick,  5  Hill  37,  40  Am.  Dec.  310;  Con- 
nelly v.  Pierce,  7  Wend.  129.  Va. 
Pasteur  v.  Parker,  3  Band.  458;  Austin 
v.  Eichardsoh,  3  Call  201,  2  Am.  Dec. 
543.  Wis.— Gall  v.  Gall,  120  Wis.  270, 
97  N.  W.  938. 

See  the  title,  Bills  and  Notes." 

Common  Counts. — It  is  not  necessary 
to  aver  a  request  of  payment  in  the  dec- 
laration, unless  such  request  be  a  con- 
dition precedent.  It  may  be  omitted 
in  the  common  courts,  for  in  such  case 
no  proof  of  request  is  required,  though 
it  be  averred.  Calvert  v.  Marlow,  18 
Ala.  67.  But  see  3  Standard  Proc.  211; 
and  the  title  "Money  Counts." 

In  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff,  it  is 
not  necessary  to  allege  a  request  or  de- 
mand for  the  payment  of  the  money. 
Drew  v.  Pedlar,  87  Cal.  443,  25  Pac. 
749;  Quimby  v.  Lyon,  63  Cal.  394.  See 
the  title,  "Money  Had  and  Received." 

In  a  suit  by  the  payee  of  a  note  for 
a  certain  amount  of  money,  payable 
at  a  certain  time,  with  a  stipulation 
that  it  might  be  discharged  in  groceries 
at  cash  prices  at  a  certain  place,  plain- 
tiff need  not  allege  a  demand  for  the 
groceries  before  bringing  suit  on  the 
note.    Dumas  v.  Hardwick,  19  Tex.  238. 

In  an  action  for  the  price  of  a  well 
dug,  for  which  defendant  agreed  to  pay 
a  certain  amount,  if  the  well  was  serv- 
iceable, no  demand  for  the  agreed  price 
was  necessary.  Holm  v.  Shay,  124  N. 
Y.  Supp.  1020. 

Sufficient  Allegation  of  Demand. — In 
an  action  upon  a  verbal  contract  for 
the  payment  of  money,  the  allegation 
in  the  complaint  "that  at  various  times 
before  the  commencement  of  this  suit 
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had  agreed  to  furnish,  on  cr  within  a  particular  time,71  or  where  the 
law  implies  a  promise  to  pay,72  or  where  defendant  has  voluntarily 
made  it  impossible  to  carry  out  his  agreement,73  no  demand  need  be 
alleged. 

Averment  of  Notice.  —  When  the  matter  alleged  lies  peculiarly  in  the 
knowledge  of  the  plaintiff  he  must  aver  that  the  defendant  had  notice 
of  any  matters  of  which  he  should  have  knowledge  before  being  re- 
quired to  perform.71  But  when  it  lies  equally  in  the  knowledge  of 
the  defendant,75  or  if  the  defendant  has  the  means  of  ascertaining  the 
happening  of  the  contingency,76  averment  of  notice  is  not  necessary. 


plaintiff  demanded  of  said  defendant 
the  said  sum  of  $500 ' '  is  sufficient  with- 
out alleging  the  time  and  place  of  such 
demand.  Prank  v.  Murray,  7  Mont.  4, 
14  Pac.  654. 

An  allegation  that  defendant  failed 
and  refused  to  pay  the  money  is  a  suffi- 
cient allegation  of  demand,  especially  in 
the  absence  of  a  demurrer,  and  where 
it  is  apparent  from  the  answer  that  a 
demand  would  have  been  unavailing. 
Abby  v.  Dexter,  18  Colo.  App.  498,  72 
Pac.  892;  Ferguson  v.  Hull,  136  Ind. 
339,  3'6  N".  E.  254. 

71.  Ark. — Patterson  v.  Jones,  13  Ark. 
69;  Hughes  v.  Sloan,  8  Ark.  146.  CaL 
Bryson  v.  McCone,  121  Cal.  153,  53  Pac. 
637.  Conn. — Townsend  v.  Wells,  3  Day 
327.  Ky. — Worley  v.  Murley,  1  Bibb 
263;  Keeton  v.  Scantland,  1  Hard.  149; 
Grant  V.  Groshen,  1  Hard.  85,  3  Am. 
Dec.  725.  N.  H.— Smith  v.  Boston,  G. 
&  M.  E.  Co.,  36  N.  H.  458,  485.  Vt. 
Hill  v.  Hovey,  26  Vt.  109.  Wis.— Bogie 
v.  Bogie,  41  Wis.  209,  220. 

72.  See  the  title  "Money  Had  and 
Received." 

When  one  has  money  of  a  plaintiff, 
wkich  in  equity  and  good  conscience  h.p 
ought  to  pay  or  refund,  the  law  raises 
a  promise  on  his  part  that  he  will  do 
so.  Being  under  a  moral  obligation  to 
pay,  and  the  law  implying  a  promise 
to  pay,  a  demand  is  unnecessary.  City 
of  Calais  v.  Whidden,  64  Me.  249. 

Where  money  has  been  illegally  ex- 
acted or  misappropriated.  Stetson  v. 
Howe,  31  Me.  353. 

In  an  action  for  debt  against  a  sheriff 
who  demanded  and  received  illegal  fees 
the  defendant  need  not  allege  a  demand 
for  a  return  of  the  money.  Spence  v, 
Thompson,  11  Ala.  746. 

73.  Poirier  v.  Gravel,  88  Cal.  79,  25 
Pac.  962;  Wolf  v.  Marsh,  54  Cal.  228; 
Packer  v.  Button,  35  Vt.  188. 

74.  Conn. — Hammond    p.    Gilmore's 


Admr.,  14  Conn.  479;  Craft  v.  Isham, 
13  Conn.  28.  Ky.— Keys  v.  Powell  & 
Co.,  2  A.  K.  Marsh.  253.  La, — Jones  v. 
Smalley,  5  La.  28.  Mass. — Farwell  v. 
Smith,  12  Pick.  83;  Hobart  v.  Hilliard, 
11  Pick.  143.  N.  H.— Hicks  v.  Burns, 
38  N.  H.  141,  151;  Watson  v.  Walker,  23 
N.  H.  471,  491.  Vt.— Drew  v.  Goodhue, 
74  Vt.  436,  52  Atl.  971.  W.  Va.— James 
&  Mitchell  v.  Adams,  16  W.  Va.  245, 
256.  Eng. — Pitman  v.  Bidlecombe,  4 
Mod.  230,  87  Eng.  Eeprint  364;  Dewel 
and  Mason's  Case,  March  N.  B.  156,  82 
Eng.  Beprint  455;  Henning's  Case,  Cro. 
Jac.  432,  79  Eng.  Beprint  370;  Brable  v. 
Hollywell,  Cro.  Eliz.  250,  78  Eng.  Be- 
print 505;  Vyze  v.  Wakefield,  6  Mees. 
&  Wels.  442. 

See  the  title  "Notice." 

In  an  action  to  recover  of  an  indi- 
vidual stockholder  a  debt  due  from  the 
corporation,  the  declaration  must  show 
a  special  averment  that  the  debtor  had 
notice,  before  suit,  of  failure  by  the 
corporation  to  pay  the  debt.  Hicks  v. 
Burns,  38  N.  H.  141.  See  the  title 
"Stock  and  Stockholders." 

75.  Conn. — Hammond  v.  Gilmore's 
Admr.,  14  Conn.  479;  Spalding  v.  Spald- 
ing, 2  Boot  271.  Ky. — Peck  v.  M'Mur- 
try,  2  A.  K.  Marsh.  358.  Mass. — Far- 
well  v.  Smith,  12  Pick.  83;  Hobart  V. 
Hilliard,  11  Pick.  143;  Lent  v.  Padel- 
ford,  10  Mass.  230,  6  Am.  Dec.  119. 
N.  H. — Watson  v.  Walker,  23  N.  H.  471, 
491;  Dix  v.  Flanders,  1  N.  H.  246.  N.  Y. 
Clough  v.  Hoffman,  5  Wend.  500.  Ohio. 
Bush  v.  Critchfield,  4  Ohio  103.  Eng. 
Smith  v.  Goff,  2  Salk.  457,  91  Eng.  Ee- 
print 395;  Pitman  v.  Bidlecombe,  4 
Mod.  230,  87  Eng.  Eeprint  364;  Vyse  v. 
Wakefield,  6  Mees.  &  Wels.  442;  Cole's 
Case,  Cro.  Eliz.  97,  78  Eng.  Eeprint 
356. 

76.  Ark. — Newton  v.  More,  14  Ark. 
166.  Conn. — Ward  v.  Henry,  5  Conn. 
595.    Ky.— Steele  v.  Steele,  4  T.  B.  Mon. 
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13.    Averments  as  to  Performance  or  Happening  of  Contingency. 

a.  General  Consideration.  —  In  order  that  the  court  may  determine 
as  a  matter  of  law  whether  the  intention  of  the  parties  has  been 
fulfilled  and  in  order  that  a  traversable  issue  may  be  presented,77  the 
general  rule  is  that  whenever  the  plaintiff's  right  to  recover  on  a 
contract  depends  upon  the  happening  of  a  contingency  or  the  per- 
formance of  a  conditon  precedent  he  should  specifically78  allege  the 


110;  Keys  v.  Powell  &  Co.,  2  A.  K. 
Marsh.  253;  Peck  v.  M'Murtry,  2  A.  K. 
Marsh.  358.  N.  H. — Hieks  v.  Burns,  38 
N.  H.  141,  151;  Whitton  v.  "Whitton,  38 
N.  H.  127,  75  Am.  Dec.  163;  Dix  v. 
Flanders,  1  N.  H.  246.  N.  Y. — Douglass 
v.  Howland,  24  Wend.  35.  Vt.— Thor- 
warth  v.  Blanchard,  86  Vt.  296,  85  Atl. 
6;  Hill  v.  Hovey,  26  Vt.  109.  Va.— Aus- 
tin v.  Richardson,  3  Call  201,  2  Am. 
Dec.  543.     Eng.— Vyse  v.  Wakefield,  6 

Mees.  &  Wels.  442;  Smith  v.  , 

11  Mod.  48,  88  Eng.  Eeprint  875;  Dewel 
&  Mason's  Case,  March  N.  B.  156,  82 
Eng.  Eeprint  455. 

The  rule  is  that  "when  a  party  stip- 
ulates to  do  a  certain  thing  in  a  cer- 
tain specific  event,  which  may  become 
known  to  him  or  with  which  he  can 
make  himself  acquainted,  he  is  not  en- 
titled to  notice  unless  he  stipulates 
for  it;  but  when  it  is  to  do  a  thing  "in 
an  event  which  lies  within  the  peculiar 
knowledge  of  the  other  party,  then 
notice  ought  to  be  given  him."  Lord 
Abinger's  rule  (Vyze  v.  Wakefield,  6 
Mees.  &  Wels.  442),  adopted  in  Drew 
v.  Goodhue,  74  Vt.  436,  52  Atl.  971; 
Lamphere  v.  Cowen,  42  Vt.  175. 

77.  Averbeck  v.  Hall,  14  Bush. 
(Ky)   505. 

78.  XT.  S. — Toy  William  v.  Hallett, 
2  Sawy.  261,  24  Fed.  Cas.  No.  14,123; 
Barbee  v.  Willard,  4  M'Lean  356,  2  Fed. 
Cas.  No.  969.  HI. — Davis  v.  Wiiey,  4 
111.  234.  Ind. — Hays  v.  Branham,  36 
Ind.  219;  Ellsworth  v.  Buell,  4  Ind.  555; 
White  v.  Mitchell,  30  Ind.  App.  342, 
65  N.  E.  1061.  Ky.— Averback  v.  Hall, 
14  Bush.  505;  Mitchell  v.  Bean,  11  Ky. 
L.  Eep.  720;  Akers  v.  Central  Ken- 
tucky L.  Asylum,  10  Ky.  L.  Eep.  817. 
N.  J. — Harrison  v.  Vreeland,  38  N.  J. 
L.  366.  N.  Y  —  Dalzell  v.  Fahys  Watch- 
Case  Co.,  17  N.  Y.  Supp.  365.  Wash. 
Bathbun  v.  Thurston  Co.,  8  Wash.  238, 
35   Pac.   1102. 

As  to  the  averments  of  performance 
in  actions  of  covenant,  see  6  Standard 
Peoc.  146. 

Averments   as   to  performance  held 
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sufficient,  see:  Ala. — Matthews  v.  Far- 
rell,  140  Ala.  298,  37  So.  325;  Mobile  & 
C.  P.  E.  Co.  v.  Talman,  15  Ala.  472. 
Cal. — Gummer.  v.  Mairs,  140  Cal.  535,  74 
Pac.  26.  Conn. — Nichols  *.  Blakeslee,  2 
Day  218,  2  Am.  Dee.  95.  Idaho.— Lewis 
»:  Utah  Const.  Co.,  10  Idaho  214,  77 
Pac.  336.  Ind.— Clark  v.  White,  59  Ind. 
435;  Vice  V.  Brown,  22  Ind.  App.  345, 
53  N.  E.  776.  Ky.— Smith  v.  Eobinson, 
3  T.  B.  Mon.  174.  N.  Y.— Dalzell  v. 
Fahys  Watch-Case  Co.,  138  N.  Y.  285, 
33  N.  E.  1071;  Hurd  v.  Wing,  76  App. 
Div.  506,  78  N.  Y.  Supp.  574;  Kelly  v. 
Baker,  26  App.  Div.  217,  49  N.  Y.  Supp. 
973;  Eowland  v.  Phalen,  1  Bosw.  4& 
Ore. — Tongue  v.  State  Board  of  Agr.,  55 
Ore.  61,  105  Pac.  250;  Mclnnis  v.  Buch- 
anan, 53  Ore.  533,  99  Pac.  929.  Va. 
Eagland  &  Co.  v.  Butler,  18  Gratt.  323. 
Wis. — McGrath  Const.  Co.  v.  Waupaca- 
Green  Bay  E.  Co.,  148  Wis.  372,  134  N. 
W.  824. 

As  a  general  rule,  a  plea  of  condi' 
tions  performed  must  aver  specifically 
the  time,  place  and  manner  of  perform- 
ance, and  though  the  subject  to  be  per- 
formed consists  of  several  different 
acts,  yet  performance  of  each  must  be 
averred;  and  a  general  averment  of  per- 
formance will  not  be  sufficient.  Nor- 
folk &  C.  E.  Co.  v.  Suflfolk  Lbr.  Co.,  92 
Va.  413,  23  S.  E,  737. 

An  allegation  that  the  plaintiff  "has 
done  and  performed  all  things  on  its 
part  in  said  agreement  contained  to  be 
done  and  has  kept  all  the  conditions 
thereof ' '  is  not  sufficient.  Newton  Bub- 
ber  Works  v.  Graham,  171  Mass.  352,  50 
N.  E.  547. 

But  in  an  Iowa  ease  it  was  held  that 
the  plaintiff  may  point  out  the  various 
provisions  of  the  contract  and  allege 
performance  in  such  respects  as  perform- 
ance was  required  of  him.  Old  Settlers' 
Inv.  Co.  v.  Marshall  V.  P.  &  S.  Co.,  137 
Iowa  558,  113  N.  W.  326. 

At  common  law,  in  pleading  a  condi- 
tion precedent,  if  there  be  anything 
specific  or  particular  in  the  thing  to  be 
performed,  though  consisting  of  a  num- 
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happening  of  the   contingency,79   or  aver  the   performance80  of  the 
condition  precedent,  or  his  readiness  to  perform,  or  a  tender  of  per- 


ber  of  acts,  performance  of  each  must 
be  particularly  stated.  Kenney  v. 
Bevilheimer,  158  Ind.  653,  64  N.  E.  215; 
Home  Ins.  Co.  v.  Duke,  43  Ind.  418; 
Kupfrain  Park  Co.  v.  Euncie,  49  Ind. 
App.  32,  96  N.  E.  626;  Averback  v.  Hail, 
14  Bush.  (Ky.)  505. 

An  allegation  of  acceptance  by  the 

defendant  of  the  work  contracted  for 
is  a  sufficient  averment  of  performance 
on  the  part  of  the  plaintiff.  Lang  v. 
Creseent  Coal  Co.,  44  Wash.  267,  87  Pac. 
261. 

Allegation  in  Alternative. — "An  al- 
legation of  performance  made  in  tho 
alternative  is  not  a  sufficient  allegation 
either  of  performance  or  of  waiver." 
Grant  v.  Oobre  Grande  Copper  Co.,  126 
App.  Div.  750,  111  N.  Y.  Supp.  386; 
Smith  v.  Brown,  17  Barb.  (N.  Y.)  431. 

In  case  of  alteration  of  conditions  by 
consent  of  the  parties  performance 
must  be  specially  pleaded.  Cromwell 
v.  "Wilkinson,  18  Ind.  365;  Purdue  v. 
Noffsinger,  15  Ind.  386;  Smith  v.  Brown, 
17  Barb.  (N.  Y.)  431. 

79.  HI.— Meyers  v.  Phillips,  72  111. 
460.  Ind.— Wheeler  v.  Hawkins,  101  Ind. 
486.  Minn. — Briggs  «.  Eutherford,  94 
Minn.  23,  101  N.  W.  954;  Boot  v.  Childs, 
68  Minn.  142,  70  N.  W.  1087;  Wilson 
v.  Clarke,  20  Minn.  367.  Mont. — Sut- 
ten  v.  Lowry,  39  Mont.  462,  104  Pac. 
545.  Neb. — Husenetter  v.  Gullikson,  55 
Neb.  32,  75  N.  W.  41.  N.  J.— Bruen 
v.  Ogden,  18  N.  J.  L.  124. 

But  if  payment  is  not  to  be  made 
if  a  certain  contingency  happens  it  is 
not  necessary  to  allege  the  non-happen- 
ing of  the  contingency.  Ind. — Kokomo, 
etc.  Co.  v.  Matlock,  177  Ind.  225,  97 
N.  E.  787.  Minn.— Boot  v.  Childs,  68 
Minn.  142,  70  N.  W.  1087.  Tex.— Woot- 
ers  v.  I.  &  G.  N.  E.  Co.,  54  Tex.  294. 

80.  IT.  S. — See  Title  Guaranty  v.  Nich- 
ols, 224  IT.  S.  346,  32  Sup.  Ct.  475,  56  L. 
ed.  795;  McDonald  v.  Hobson,  7  How. 
745,  12  L.  ed.  897;  Bank  of  Columbia  v. 
Hagner,  1  Pet.  455,  7  L.  ed.  219;  Wilfley 
v.  New  Standard  Concentrator  Co.,  164 
Fed.  421 ;  Wilcox  v.  Cohn,  5  Blatchf .  346, 
29  Fed.  Cas.  No.  17,640;  United  States  v. 
Beard,  5  McLean  441,  24  Fed.  Cas.  No. 
34.551.  Ala.— Long  v.  Addix,  63  So. 
982;  Flouss  v.  Eureka  Co.,  80  Ala.  30. 
Ark.— Barnett  v.  Glover,  94  Ark.  375, 
127  S.  W.  449;  McLaughlin  v.  Hutching, 


3  Ark.  207.  Colo. — McPhee  v.  Young, 
13  Colo.  80,  21  Pac.  1014.  Conn.— Mc- 
Caffrey v.  Groton,  etc.  E.  Co.,  85  Conri. 
584,  84  Atl.  284.  D.  C— Parish  v.  Craig, 
40  App.  Cas.  138.  Fla. — Messer  V. 
Dekle,  61  Fla.  333,  54  So.  366.  Ga. 
Griswold  v.  Scott,  13  Ga.  210.  HI.— Ex- 
panded Metal  Fireproofing  Co.  v.  Boyee, 
233  111.  284,  84  N.  E.  275;  Meyers  V. 
Phillips,  72  111.  460;  Armstrong  V. 
Bartram.  44  111.  422;  State  Bank  v. 
Pope,  179  111.  App.  282;  City  of  Aledo 
v.  Vincent,  59  111.  App.  179.  Ind.— Col- 
lins v.  Amiss,  159  Ind.  593,  65  N.  E.  906; 
Magic  Packing  Co.  v.  Stone-Ordean,  etc., 
158  Ind.  538,  64  N.  E.  11;  Eipley  County 
Comrs.  v.  Hill,  115  Ind.  316,  16  N.  E. 
156;  Purdue  v.  Noffsinger,  15  Ind.  386; 
Walker  v.  Sawyer 's  Estate,  34  Ind.  App. 
239,  70  N.  E.  540;  New  Telephone  Co.' 
v.  Foley,  28  Ind.  App.  418,  63  N.  E. 
56.  Ia.^Chicago,  B.  &  Q.  B.  Co.  v.  Bur- 
lington Co.,  73  Iowa  629,  35  N.  W.  654. 
Ky. — Averbeck  v.  Hall,  14  Bush.  505; 
Johnson  v.  Stokes,  9  Bush.  279;  Bead  V. 
Cisney,  4  Litt.  137;  Dryden  ■;;.  Lewis, 
5  Dana  138;  Jewell  v.  Thompson,  2  Litt. 
52;  Stuteville  v.  Miles,  2  A.  K.  Marsh. 
425;  Kessinger  v.  Mumford,  1  A.  K. 
Marsh.  256;  Doom  v.  Snyder's  Admr., 
10  Ky.  L.  Bep.  281.  La. — Morgan  v. 
Driggs,  3  La.  Ann.  124.  Mass. — Na- 
tional Cont.  Co.  v.  Com.,  183  Mass.  89, 
66  N.  E.  639;  Newton  E.  Works  v.  Gra- 
ham, 171  Mass.  352,  50  N.  E.  547;  Bead 
v.  Smith,  1  Allen  519;  Couch  v.  Inger- 
soll,  2  Pick.  292;  Newcomb  v.  Brackett, 
16  Mass.  161.  Mich. — Sauer  v.  Mc- 
Clintie  Marshall  Const.  Co.,  179  Mich. 
618,  146  N.  W.  422.  Minn.— Blakely  v. 
Neil's  Lumb.  Co.,  121  Minn.  280,  141  N. 
W.  179.  Miss. — Perkins  v.  Maurepas 
Mill.  Co.,  88  Miss.  804,  40  So.  993.  Mo. 
Basye  v.  Ambrose,  32  Mo.  484.  Mont. 
Sutton  v.  Lowry,  39  Mont.  462,  104  Pac. 
545.  Neb. — Witt  v.  Old  Line,  etc.  Ins. 
Co.,  89  Neb.  163,  131  N.  W.  189.  W.  H. 
BatcheJder  v.  Wendel,  36  N.  H.  204. 
N.  J.— People 's  Bank  &  Tr.  Co.  v.  Weid- 
inger,  73  N.  J.  L.  433,  64  Atl.  179;  Tur- 
ner v.  Wells,  64  N.  J.  L.  269,  45  Atl. 
641;  Bruen  v.  Ogden,  18  N.  J.  L.  124. 
N.  Y. — Duschnes  v.  Heyman,  158  N.  Y. 
735,  53  N.  E.  1125;  Brooklyn  Heights  E. 
Co.  v.  Brooklyn  City  E.  Co.,  151  App. 
Div.  465,  135  N.  Y.  Supp.  990;  Coerney 
p.  Haas,  144  App.  Div.  430,  129  N.  Y. 
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formance,81  or  he  should  allege  facts  showing  a  sufficient  legal  excuse 


Supp.  537;  Fulton  v.  Varney,  117  App. 
Div.  572,  102  N.  Y.  Supp.  608;  Hall  V. 
Little,  89  App.  Div.  524,  85  N.  Y.  Supp. 
653;  W.  F.  Powers  Co.  v.  E.  E.  Gould 
Co.,  104  1ST.  Y.  Supp.  345.  Ore.— Ball  v. 
"Doud,  26  Ore.  14,  37  Pac.  70.  Pa.— Me- 
Cready  v.  Gans,  242  Pa.  364,  89  Atl.  459; 
Eosenblum  v.  Stolzsnberg,  36  Pa.  Super. 
644;  Zerger  v.  Sailer,  6  Bin.  24.  Phil. 
Isl. — Government  of  P.  I.  v.  Inchausti 
&  Co.,  24  Phil.  Eep.  315.  S.  C— Griffith 
■*.  Newell,  69  S.  C.  300,  303,  48  S.  E. 
259;  Salmon  ■».  Jenkins,  4  MeCord  288. 
Term. — Hyde  v.  Darden,  3  Heiskj.  515. 
Tex.— Shuttuck  v.  Griffin,  44  Tex.  566; 
Thompson  v.  Houston,  31  Tex.  610;  Van 
Norman's  Exr.  v.  "Wheeler,  13  Tex.  316; 
Lillard  v.  Freestone  County,  23  Tex. 
Civ.  App.  363,  57  S.  W.  338.  Va.— Dan- 
iel v.  'Morton,  4  Munf.  120.  W.  Va. — Me- 
Cormick  v.  Jordon,  65  W.  Va.  86,  63  S. 
E.  778;  James  &  Mitchell  v.  Adams,  16 
W.  Va.  245;  Harris  v.  Lewis,  5  W.  Va. 
575.  Wis. — See  Levis  v.  Black  Eiver  1. 
•Co.,  105  Wis.  391,  81  N.  W.  669;  Eed- 
man  v.  Aetna  Ins.  Co.,  49  Wis.  431,  438, 
4  N.  W.  591.  Can.— Home  Life  Ass'n 
v.  Eandall,  30  Can.  Sup.  Ct.  97. 

As  to  the  necessity  of  averring  per- 
formance in  actions  against  carriers  of 
freight,  see  the  title  "Freight  Car- 
riers," vol.  10,  p.  249. 

In  Pomroy  v.  Gold,  2  Mete.  (Mass.) 
500,  the  court  said:  "In  all  cases  where 
the  estate  or  interest  commences  on  a 
condition  precedent,  be  the  condition 
or  act  in  the  affirmative  or  negative, 
and  to  be  performed  by  the  plaintiff, 
the  defendant,  or  any  other,  the  plain- 
tiff ought  in  his  count,  to  aver  perform- 
ance. Ughtred's  Case,  7  Co.  101  Thus 
if  a  man  promise  to  surrender  land  on 
payment  of  so  much  money,  the  plain- 
tiff in  an  action  of  assumpsit,  ought  to 
allege  payment  or  a  tender  and  re- 
fusal. 7  T.  E.  131.  Lea  v.  Exelby,  Cro. 
Eliz.  888."  .See  also  Zeller  v.  Wun- 
der,  36  Pa.  Super.  1,  where  similar  lan- 
guage is  used. 

An  allegation  that  it  was  the  duty 
of  the  defendant  under  the  contract  to 
perform  his  part,  without  stating  the 
facts  imposing  such  duty,  is  not  equiv- 
alent to  an  allegation  that  the  plain- 
tiff has  performed  his  part.  Milligan  v. 
Keyser,  52  Fla.  38i;  42  So.  367. 

A  letter  setting  out  the  contract  ac- 
companied by  an  itemized  account  for 
the  amount  claimed  is  an  express  aver- 
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ment  that  the  amount  is  due  and  in- 
ferentially  includes  the  averments  of 
performance  or  offer,  and  is  sufficient. 
Strauch  v.  Eoyal  Land  Co.,  12  Phila. 
(Pa.)  239. 

Averment  That  Contract  Is  "Being 
Performed." — Where  the  conditions  of 
a  contract  are  such  as  to  provide  for 
the  maintenance  of  the  thing  contracted 
for  after  construction,  a  petition  in  an 
action  brought  upon  a  contract  to  re- 
cover the  consideration  for  such  con- 
tract is  not  demurrable  for  the  reason 
that  the  petition  states  that  ^the  con- 
tract has  been  and  is  being  performed, 
the  words  "is  being  performed"  hav- 
ing reference  to  the  maintenance  of  the 
thing  contracted  for. .  Piper  v.  Choctaw 
Northern  T.  &  I.  Co.,  16  Okla.  436,  85 
Pac.  965. 

"To  Defendant's  Satisfaction." 
Where  one  contracts  to  do  work  accord- 
ing to  specifications  and  to  the  satis- 
faction of  the  defendant,  an  averment 
that  the  work  was  done  according  to 
the  specifications  is  sufficient.  Kinsley 
v.  Monongalia  County  Court,  31  W.  Va. 
464,  7  S.  E.  445. 

Where  one  contracts  to  do  work  to 
the  entire  satisfaction  of  the  other 
party  and  of  third  persons,  in  an  ac- 
tion to  recover  the  price  averment  must 
be  made  that  work  was  done  to  the  sat- 
isfaction of  the  arbiters  designated, 
though  it  seems  he  need  not  aver  the 
satisfaction  of  the  other  party.  Butler 
v.  Tucker,  24  Wend.  (N.  Y.)  447. 

A  complaint  seeking  to  recover  dam- 
ages for  defendant's  failure  to  do  cer- 
tain work  is  insufficient  if  it  does  not 
allege  that  plaintiff  furnished  such  em- 
ployment as  the  defendant  had  bound 
himself  to  perform.  Proctor  v.  Johnson, 
16  Ky.  L.  Eep.  60. 

In  an  action  upon  a  subscription  con- 
taining an  agreement  to  pay  upon  the 
endorsement  of  a  designated  public 
officer,  it  is  unnecessary  to  aver  per- 
formance of  the  contract  for  which  the 
subscription  was  made,  it  being  shown 
by  such  officer's  certificate  that  the 
work  contracted  for  was  complete. 
Towsley  v.  Olds,  6  Iowa  526.  See  gen- 
erally the  title  "Subscriptions." 

81.  U.  S.— Bank  of  Columbia  v.  Hag- 
ner,  1  Pet.  455,  7  L.  ed.  219.  Ind. 
Newby  v.  Eogers,  54  Ind.  193;  Justice 
v.  Board  of  Justices,  2  Blackf.  149.  Ky. 
Dryden  v.  Lewis,  5  Dana  138;  Casey  g. 
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for  its  non-performance,82  unless  the  defendant  has  repudiated  the 


McAfee's  Exr.,  Litt.  Sel.  Cas.  159.  N.  Y. 
Smith  p.  Wright,  4  Abb.  Dee.  274,  1 
Abb.  Pr.  243;  Lester  v.  Jewett,  12  Barb. 
502;  Johnson  v.  Wygant,  11  Wend.  48; 
Mclntire  v.  Clark,  7  Wend.  330.  Pa. 
Zerger  v.  Sailer,  6  Bin.  24.  S.  C. — Sal- 
mon v.  Jenkins,  4  MeCord  288.  W.  Va. 
Jones  v.   Singe?   Mfg.   Co.,  38  W.  Va. 

147,  18  S.  E.  478. 

See  in  general  the  title  "Tender." 

A  mere  averment  as  to  notice  of  read- 
iness to  perform  is  not  sufficient.  Me- 
Cabe  v.  Cruikshank,  106  Fed.  648. 
,  Even  where  a  refusal  to  perform  ex- 
cuses tender,  the  party  so  excused  must 
allege  he  was  ready  and  able  to  tender. 
Marie  t\  Garrison,  13  Jones  &  S.  (N.  Y.) 
157. 

A  declaration  whieh  alleges  a  valid 
contract  inter  partes,  and  the  inabil- 
ity of  the  plaintiff  to  perform  it  in 
some  particular  becanse  of  the  failure 
of  the  defendant  to  perform  his  part  of 
the  contract,  and  a  tender  of  perform- 
ance upon  plaintiff's  part,  alleges  a 
valid  cause  of  action.  Eidgely  v.  Wal- 
ker,  82   N.  J.  L.  341,  82   Atl.   861. 

When  it  is  necessary  for  the  plaintiff 
to  allege  and  prove  tender  of  perform- 
ance, a  day  on  whieh  the  tender  was 
made  must  be  averred.  Vance  V.  Blair, 
IS  Ohio  532,  51  Am.  Dec.  467. 

Action  for  Breach  of  Building  Con- 
tract.— Hummel  v.  City  National  Bank, 
146  Ky.  764,  143  S.  W.  374.  See  the 
title  "Architects  and  Builders." 

82.  Ga. — Griswold  v.  Scott,  13  Ga. 
210.  111. — Expanded  Metal  Fireproof- 
ing  Co.  v.  Boyce,  233  111.  284,  84  N.  E. 
275;  State  Bank  v.  Pope,  179  111.  App. 
282.  Ind. — Mondamin  M.  Dairy  Co.  v. 
Brudi,  163  Ind.  642,  72  N.  E.  643;  Col- 
lins v.  Amiss,  159  Ind.  593,  65  N.  E. 
906;  MJagic  Packing  Co.  v.  Stone-Ord- 
ean  W.  Co.,  158  Ind.  538,  64  N.  E.  11; 
Board  Oomrs.  Ripley  County  v.  Hill,  115 
Ind.  316,  16  N.  E.  156;  Armstrong  v. 
Roekwood,'53  Ind.  506;  Kupfrian  Park 
Co.  v.  Euncie,  49  Ind.  App.  32,  99  N.  E. 
626;  Parker  Eand  &  Imp.  Co.  v.  Ayres, 
43  Ind.  App.  513,  87  N.  E.  1062.  Ky. 
Averbeek  v.  Hall,  14  Bush.  505;  Kessin- 
ger  v.  Mumford,  1  A.  K.  Marsh.  256. 
Mass. — Newcomb  v.  Brackett,  16  Mass. 
161.  Mo. — Basye  v.  Ambrose,  32  Mo. 
484;   Buchanan  v.  Layne,  95  Mo.  App. 

148,  68  S.  W.  952.  N.  Y.^Shuman  v. 
Backer  Const.  Co.,  144  N.  Y.  Supp.  9; 
Brown  V.  Colie,  1  E.  D.  Smith  265.  Phil. 


Isl. — Government  of  P.  I.  v.  Inchausti 
&  Co.,  24  Phil.  Eep.  315.  W.  Va.— Me- 
Cormick  v.  Jordon,  65  W.  Va.  86,  63  S. 
E.  778;  Jones  v.  Singer  Mfg.  Co.,  38  W. 
Va.  147,  18  S.  E.  478.  Wyo.— Board  of 
Comrs.  v.  Denebrink,  15  Wyo.  342,'  351, 
89  Pac.  7,  9  L.  E.  A.   (N.  S.)   1234. 

But  in  an  action  for  the  price  of  con- 
structing certain  works  the  plaintiff 
need  not  allege  that  any  defects  that 
might  appear  were  caused  by  the  de- 
fendant's fault.  Gorton  v.  Moeller  Bros., 
151  Iowa  729,  130  N.  W.  910. 

Facts  Constituting  Excuse  Should  Be 
Averred. — Where  the  party  relies  on  an 
excuse  for  non-performing  or  a  refusal 
to  perform,  the  particular  circumstances 
constituting  such  excuse  must  be 
averred.  Purdue  v.  Noffsinger,  15  Ind. 
386;  McFarland  v.  Welch,  48  Mont.  196, 
136  Pac.  394.  See  Gilbert  v.  Grubel,  82 
Kan.  476,  108  Pac.  798. 

Excuse  Not  Provable  Under  General 
Averment. — An  excuse  for  the  non-per- 
formanee  of  a  condition  precedent  in  a 
contract  must  be  pleaded  in  an  action 
to  enforce  the  contract  and  cannot  be 
proved  under  the  general  averment  of 
performance.  New  Telephone  'Co.  v. 
Foley,  28  Ind.  App.  418,  63  N.  E.  56. 

Averment  That  Opposite  Party  Pre- 
vents Performance. — An  allegation  that 
the  opposite  party  refuses  to  permit  per- 
formance of  conditions  precedent  is  not 
equivalent  to  an  allegation  of  perform- 
ance or  excuse  for  non-performance, 
especially  where  the  complaining  party 
does  not  allege  his  willingness  and  abil- 
ity to  perform  at  the  time  of  such  re- 
fusal, or  at  any  time  prior  to  the  ex- 
piration of  the  period  fixed  for  perform- 
ance. Thompson  v.  Kyle,  39  Fla.  582,  23 
So.  12,  63  Am.  St.  Eep.  193.  See  also 
Barney  Coal  Co.  v.  Davis,  1  Ala.  App. 
595,  55  So.  1023.  But  see  Newby  v. 
Eogers,  54  Ind.  193,  holding  that  a  com- 
plaint for  breach  of  contract  need  not 
allege  full  performance  where  it  alleges 
that  such  performance  was  prevented 
by  the  acts  of  the  defendant. 

An  averment  that  defendant  disabled 
himself  from  performing  and  prevented 
plaintiff  from  performing  is  bad.  Mur- 
dock  v.  Caldwell,  10  Allen  (Mass.)  299. 

Where  the  non-performance  of  a  con- 
dition precedent  is  occasioned  by  the 
act  of  a  party,  either  disqualifying  him- 
self for  performing  on  his  part,  or  by 
his  giving  notice  that  he  will  not  per- 
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contract  or  disqualified  himself  for  performing  his  part  of  the  contract.83 
In  many  states,  by  virtue  of  the  statutes  or  codes,  a  general  aver- 
ment of  performance  is  sufficient.3 '  But  where  by  the  terms  of  the 
agreement  the  interest  and  title  to  the  subject-matter  of  the  contract 
vests  immediately  and  absolutely  in  the  plaintiff,  and  the  contract  is 
to  be  rescinded  or  defeated  by  a  condition  subsequent  or  by  some 
subsequent  act  or  conduct  of  the  plaintiff,  he  need  not  negative  the 
happening  of  such  condition  or  acts  since  that  is  a  matter  of  defense 
to  be  pleaded  by  the  defendant.85 


form,  the  party  seeking  his  remedy  is 
not  bound  to  aver  performance  or  read- 
iness to  perform  but  may  allege  the 
facts  constituting  his  excuse.  Clark  v. 
Crandall,  27  Barb.  (N.  Y.)  73. 

In  Huntington  &  B.  'T.  E.  Co.  v.  Mc- 
Govern,  29  Pa.  78,  the  court  said: 
"When  one  party  is  the  cause  why 
the  covenant  by  the  other  party  cannot 
be  performed,  performance  by  the  lat- 
ter is  excused;  and  the  thing  contracted 
to  be  done  by  the  former  may  be  en- 
forced by  suit  without  averring  per- 
formance; proof  of  such  conduct  will 
.support  the  averment  of  performance." 

83.  Boland  v.  Lindsey,  104  Ark.  49, 
146  S.  W.  115;  Shank  v.  Trustees  of 
McCordsville  Lodge  (Ind.  App.),  88  N. 
E.  85; -Jennings  v.  Shertz,  45  Ind.  App. 
120,  88  N.  E.  729;  Eiley  v.  Walker,  6 
Ind.  App.  622,  34  N.  E.  100. 

84.  TJ.  S. — Wilson  Case  Lumb.  Co.  *. 
Mountain  Timber  Co.,  200  Bed.  181. 
Cal. — Griffith  v.  Henderson,  49  Cal.  566; 
California  Steam  Nav.  Co.  v.  Wright,  6 
Cal.  258,  65  Am.  Dec.  511;  Needham  v. 
Chandler,  8  Cal.  App.  124,  96  Pac.  325. 
Conn.— Wright  v.  Tuttle,  4  Day  313. 
Ind. — Kenney  v.  Bevilheimer,  158  Ind. 
653,  64  N.  E.  215;  Fairbanks  v.  Meyers, 
98  Ind.  92;  American  Ins.  Co.  v.  Leon- 
ard, 80  Ind.  272;  Home  Ins.  Co.  v.  Duke, 
43  Ind.  418;  Cromwell  v.  Wilkinson,  18 
Ind.  365;  Kupfrain  Park  Co.  v.  Buncie, 
49  Ind.  App.  32,  96  N.  E.  626.  Minn. 
Larsen  v.  Schmaus,  31  Minn.  410,  18  K 
W.'  273.  Mo. — Boy  v.  Boteler,  40  Mo. 
App.  213.  Mont. — Ivanhoff  v.  Teale,  47 
Mont.  115,  130  Pac.  972.  Neb.— Witt 
v.  Old  Line,  etc.  Ins.  Co.,  89  Neb.  163, 
131  N.  W.  189.  N.  Y.— Wertheim  v. 
Maintenance  Co.,  135  App.  Div.  760,  119 
N.  Y.  Supp.  909;  Vandegrift  V.  Bertron 
83  App.  Div.  548,  82  N.  Y.  Supp.  153; 
Sager  v.  Gonnermann,  50  Misc.  500,  100 
N.  Y.  Supp.  406.  Ohio. — Humphreys  v. 
Staley,  2  Ohio  Dec.  550;  McCulloch  v, 
Tapp,  2  Ohio  Dec.  678.    Ore.— Tongue 
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v.  State  Board  of  Agr.,  55  Ore.  61,  105 
Pac.  250.  Tex. — Long  v.  McCauley,  3 
S.  W.  689. 

"The  rules  of  code  pleading  do  not 
imperatively  require  that  general  al- 
legation as  to  performance  shall  be 
made,  but  permit  the  use  of  specific,  al- 
legations."  Kupfrain  Park  Co.  v.  Bun- 
cie, 49  Ind.  App.  32,  96  N.  E.  626.  See 
also  Phoenix  Ins.  Co.  v.  Wilson,  132  Ind. 
449,  25  N.  E.  592.  See  also  Ind.— Els- 
bury  v.  Shull,  32  Ind.  App.  556,  70  N. 
E.  287.  Kan. — Patmor  v.  Bombauer,  46 
Kan.  409,  26  Pac.  691.  Tex.— Butter- 
worth  v.  Kinsey,  14  Tex.  495. 

But  if  the  pleader  choose,  as  he  may, 
to  pursue  the  common  law  mode  of 
pleading  the  facts  constituting  per- 
formance, he  must  be  sufficiently  accur- 
ate and  specific  in  his  averments  to  com- 
ply with  the  requirements  of  the  com- 
mon law.  Korbly  v.  Loomis,  172  Ind. 
352,  88  N.  E.  698;  Home  Ins.  Co.  v 
Duke,  43  Ind.  418;  Ind.  Life  Endowment 
Co.  v.  Patterson  (Ind.  App.),  103  N. 
E.  817;  Watson  V.  Deeds,  3  Ind.  App. 
75,  29  N.  E.   151. 

Where  the  plaintiff  sets  forth  the 
facts  of  what  he  has  actually  done  in 
the  way  of  performance  and  tender  and 
that  falls  short  of  due  performance  or 
tender,  the  averment  is  insufficient. 
Pease  Oil  Co.  v.  Monroe  County  Oil  Co., 
78  Misc.  285,  138  N.  Y.  Supp.  177. 

In  an  action  to  recover  a  reward, 
the  allegation  that  "the  plaintiff  has 
fully  performed  all  of  the  conditions  of 
said  contract  upon  his  part  to  be  per- 
formed" is  a  sufficient  mode  of  plead- 
ing performance  of  a  condition  preced- 
ent. Case  v.  Phoenix  Bridge  Co.,  23 
Jones  &  S.  (N.  Y.)  25;  Beif  v.  Paige, 
55  Wis.  496,  13  N.  W.  473.  See  the  title 
"Rewards." 

85.  Long  v.  Addix,  (Ala.),  63  So. 
982;  Griswold  v.  Seott,  13  Ga.  210. 
See  mfra,  II,  A,  14.    Compare  supra, 
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b.  Where  Promises  Are  Mutual.  —  The  law  is  well  settled  that  where 
there  are  mutual,  dependent  or  concurrent  promises  or  covenants,  an 
averment  of  performance,86  or  tender  of  performance,87  or  of  readiness 
and  willingness  to  perform,88  or  a  valid  excuse  for  non-performance 


II,  A,  10   (matters    in    defeasance    of 
plaintiff's   right). 

If  payment  is  not  to  be  made  if  a 
contingency  happens  during  the  con- 
tinuance of  the  contract,  "  e.  g.,  if  the 
party  is  enjoined  from  using  the  article 
which  is  the  subject-matter  of  the  con- 
tract, he  is  not  to  pay  the  purchase 
price  until  the  injunction  is  dissolved, 
the  contingency  is  in  the  nature  of  a 
condition  subsequent,  and  it  is  not 
necessary  to  allege  in  the  complaint 
the  non-happening  or  non-continuance 
of  the  contingency."  Root  v.  Childs, 
68  Minn.  142,  70  N.  W.  1087. 

86.  TX.  S  — Phillips,  etc.  Const.  Co. 
v.  Seymour,  91  TJ.  S.  646,  23  L.  ed 
341;  Darland  v.  Greenwood,  2  Fed.  660; 
Goodwin  v.  Lynn,  4  Wash.  C.  C.  714, 
10  Fed.  Cas.  No.  5,553.  Cat— Los  An- 
geles Gas  &  Elec.  Co.  v.  Amalgamated 
Oil  Co.,  156  Cal.  776,  106  Pae.  55. 
Colo.— Bailey  v.  Lay,  18  Colo.  405,  33 
Pac.  407;  Mulford  v.  Central  Life 
Assur.  Soc,  25  Colo.  App.  527,  139  Pac. 
1044.  HI. — Independent  Order,  etc.  v. 
Paine,  17  111.  App.  572.  Ind. — Kenney 
v.  Bevilheimer,  158  Ind.  653,  655,  64 
N.  E.  215;  Pickens  v.  Bozell,  11  Ind. 
275;  Van  Kirk  v.  Talbot,  4  Blaekf.  367. 
Ky.- — Louisville  v.  Muldoon,  94  Ky.  462, 
22  S.  W.  847;  Cleaveland  v.  Moore,  9 
B.  Mon.  378;  Harden  V.  Hayden,  2  A.  K. 
Marsh.  359;  Carter  v.  Woolright,  1  A.  K. 
Marsh.  585.  Mass. — National  Contract- 
ing Co.  v.  Oomr.,  183  Mass.  89,  66  N.  E. 
639;  Palmer  v.  Sawyer,  114  Mass.  1; 
Couch  v.  Ingersoll,  2  Pick.  292.  Minn. 
Becker  v.  Sweetzer,  15  Minn.  427.  Neb. 
Burwell  &  Ord  I.  &  P.  Co.  v.  Wilson, 
57  Neb.  396,  77  N.  W.  762;  Lapham 
v.  Bossemeyer  Bros.,  5  Neb.  (Unof.) 
343,  98  N.  W.  699;  William  Deering  & 
Co.  v.  Claypool,  2  Neb.  (TJnof.)  520,  89 
N.-W.  373.  N.  Y  — Fickett  v.  Brice,  22 
How.  Pr.  194;  Williams  v.  Healey,  3 
Denio  363;  Gazley  v.  Price,  16  Johns. 
267;  Fisk  v.  Black,  91  N.  Y.  Supp. 
323.  Ore. — Daniels  v.  Morris,  65  Ore. 
289,  130  Pae.  397,  132  Pac.  958.  Vt. 
Gallup  v,  Burnell,  Brayt.  191.  Wis. 
Warren  v.  Bean,   6   Wis.   120. 

87.  IT.  S— Phillips,  etc.  Const.  Co. 
V.  Seymour,  91  TJ.  S.  646,  23  L.  ed.  341 ; 
Goodwin  v.  Lynn,  4  Wash.  C.  C.  714, 


10  Fed.  Cas.  No.  5,553.  Colo.— Bailey 
v.  Lay,  18  Colo.  415,  33  Pae.  407.  Ind. 
Kenney  v.  Bevilheimer,  158  Ind.  653, 
655,  64  N.  E.  215.  Neb.— Burwell  &  Ord 
I.  &  P.  Co.  v.  Wilson,  57  Neb.  396,  77 
N.  W.  762;  Lapham  v.  Bossemeyer  Bros., 
5  Neb.  (Unof.)  343,  98  N.  W.  699. 
N.  Y.— Fickett  v.  Brice,  22  How.  Pr. 
194;  Fisk  v.  Black,  91  N.  Y.  Supp.  323. 

88.  V.  S— Phillips,  etc.  Const.  Co. 
v.  Seymour,  91  U.  S.  646,  23  L.  ed. 
341;  Darland  v.  Greenwood,  2  Fed.  660. 
Ala. — Jones  v.  Powell,  15  Ala.  824;  Mc- 
Gehee  v.  Hill,  4  Port.  170,  29  Am.  Dec. 
277.  Conn. — Smith  v.  Lewis,  26  Conn. 
110.  Ind. — Kenney  v.  Bevilheimer,  158 
Ind.  653,  655,  64  N.  E.  215;  Magic 
Packing  Co.  v.  Stone-OTdean  Co.,  158 
Ind.  538,  64  N.  E.  11.  Ky.— Orndorff  v. 
Webster,  4  Ky.  L.  Bep.  452;  Sousely 
v.  Burns'  Admr.,  10  Bush  87;  Casey 
v.  McAfee's  Exr.,  Litt.  Sel.  Cas.  160. 
N.  Y. — Fickett  v.  Brice,  22  How.  Pr. 
194;  Topping  v.  Boot,  5  Cow.  404;  Por- 
ter v.  Bose,  12  Johns.  209,  7  Am.  Dec. 
306;  Slocum  v.  Despard,  8  Wend.  635. 
Pa. — Douglas  v.  Hustead,  216  Pa.  292, 
65  Atl.  670;  Wagenblast  v.  McKean,  2 
Grant's  Cas.  393.  Tenn.— Bradford  'v. 
Gray,  3  Yerg.  463.  Tex. — Van  Nor- 
man's Exr.  v.  Wheeler,  13  Tex.  316; 
Brown  v.  Binz  (Tex.  Civ.  App.),  50 
S.  W.  483. 

Averment  of  readiness  and  willing- 
ness is  sufficient  and  an  averment  of 
offer  is  unnecessary.  Tinney  v.  Ash- 
ley, 15  Pick.  (Mass.)  546,  26  Am.  Dec. 
620;  Hunt  v.  Crane,  33  Miss.  669,  69 
Am.  Dec.  381. 

An  averment  that  plaintiffs  were 
ready  and  willing  to  make  payment  is 
not  equivalent  to  an  averment  of  pay- 
ment, or  of  an  offer  to  pay.  Bailey  v. 
Lay,  18  Colo.  405,  33  Pac.  407. 

Averments  as  to  readiness  and  will- 
ingness held  insufficient.  Colo. — Bailey 
v.  Lay,  18  Colo.  405,  33  Pae.  407.  111. 
Chicago,  M.  &  St.  P.  B.  Co.  v.  Hoyt, 
37  111.  App.  64.  Ind. — Adams  v.  Dale, 
29  Ind.  273. 

Agent's  Readiness. — If  a  party  is  not 
personally  present  at  the  time  and 
place  of  performance  but  has  an  agent, 
he  must  aver  the  fact  and  notice  of 
agency  and  the  agent's  readiness  to  do 
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by  the  plaintiff  is  necessary.89     But  where  the  mutual  promises  or 
covenants  are  independent    such    an    averment    is    not    necessary.80 

c.  Averments  as  to  Time  of  Performance.  —  Where  by  the  terms 
of  the  contract  the  performance  is  to  be  completed  by  a  certain  time 
or  within  a  reasonable  time,  some  authorities  ho.ld  that  it  is  necessary 
to  aver  that  the    performance    was    within    the    stipulated    time.91 

d.  Partial  Performance  by  Plaintiff.  —  Where  the  plaintiff's  cov- 
enant or  stipulation  constitutes  only  a  part  of  the  consideration  of  the 
defendant's  contract,  and  the  defendant  has  actually  received  a  partial 
benefit,  and  the  breach  on  the  part  of  the  plaintiff  might  be  compensated 


all  that  is  incumbent  on  his  principal. 
Dryden  v.  Lewis,  5  Dana  (Ky.)  139. 

89.  Oal. — Los  Angeles  Gas  &  Elec. 
Co.  v.  Amalgamated  Oil  Co.,  156  Oal. 
776,  106  Pae.  55.  Colo.— Mulford  v.  Cen- 
tral Life  Assur.  Soc,  25  Colo.  App. 
527,  139  Pac.  1044.  Ind.— Kenney  v. 
Bevilheimer,  158  Ind.  653,  655,  64  N.  E. 
215;  Van  Kirk  *.  Talbot,  4  Blaekf.  367. 
Mass. — Palmer  v.  Sawyer,  114  Mass.  1; 
Couch  v.  Ingersoll,  2  Pick.  292.  Neb. 
Lapham  v.  Bossemeyer  Bros.,  5  Neb. 
(Unof.)  343;  98  N.  W.  699;  William 
Deering  Co.  v.  Oaypool,  2  Neb.  (Unof.) 
520,  89  N.  W.  373.  N.  Y.— Clarke  V. 
Crandell,  27  Barb.  73;  Fisk  v.  Black, 
91  N.  Y.  Supp.  323.  Ore. — Daniels  v. 
Morris,  65  Ore.  289,  130  Pac.  397,  132 
Pac.  958.  Wis. — Warren  v.  Bean,  6 
Wis.  120. 

Plaintiff's  averment  that, the  defend- 
ant was  unable  to  perform  his  covenant 
is  sufficient  without  an  averment  of 
performance  or  tender.  Estill  v.  Jen- 
kins, 4  Dana  (Ky.)  75. 

Where  plaintiff  has  abandoned  the 
contract  because  of  defendant's  refusal 
to  proceed,  the  pleading  must  aver  that 
something  is  due  before  refusal  and 
abandonment.  Woodward  v.  Gould,  27 
Fed.  338. 

90.  G-a. — Water  Lot  Co.  V.  Leonard, 
30  Ga.  560.  Ind. — Pickens  v.  Bozell,  11 
Ind.  275.  Ky. — Payne  v.  Bettisworth,  2 
A.  K.  Marsh.  427;  Carter  v.  Woolright, 
1  A.  K.  Marsh.  585.  N.  Y.— Dey  v.  Box 
&  Mercer,  9  Wend.  129,  24  Am.  Dec. 
137.  S.  C— Rice  v.  Sims  &  Worthy,  2 
Bailey  82.  Vt.— Gallup  v.  Burnell, 
Brayt.  191. 

Where  a  covenant  goes  only  to  a  part 
of  the  consideration  on  both  sides  and 
a  breach  may  be  paid  for  in  damages, 
it  is  an  independent  covenant,  and  an 
action  can  be  maintained  for  breach  on 
part  of  defendant  without  averring  per- 
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formance.  Coe  v.  Bradley,  5  Fed.  Cas. 
No.  2,941. 

Where  Defendant's  Performance  Is 
a  Condition  Precedent. — Where  the  per- 
formance of  the  defendant's  agreement 
is  a  condition  precedent  to  his  right 
to  demand  the  remuneration,  it  ia  not 
necessary  in  a  suit  against  the  defend- 
ant for  the  non-performance  of  nis 
agreement  for  the  plaintiff  to  allege 
that  the  defendant  has  been  paid  the 
remuneration.  Ia. — Lucas  v.  Snyder,  2 
G.  Gr.  490.  Md. — Pennsylvania  D.  & 
M.  Steam  Nav.  Co.  v.  Dandridge,  8  Gil! 
&  J.  248,  29  Am.  Dec.  543.  Ohio.— Gould 
v.  Brown  &  Skinner,  6  Ohio  St.  538. 
W.  Va.— Davisson  v.  Ford,  23  W.  Va. 
617. 

See  also  Henderson  &  N.  B.  Co.  v. 
Leavell,  16  B.  Mon.  (Ky.)  358.  But 
see  Pomroy  v.  Gold,  2  Mete.  (Mass.) 
500. 

91.  Phillips,  etc.  Const.  Co.  v.  Sey- 
mour, 91  U.  S.  646,  23  L.  ed.  341.  See 
Osborne  v.  Lawrence,  9  Wend.  (N.  Y.) 
135. 

Where  an  executory  contract  for  the 
sale  Of  goods  contains  no  provisions 
as  to  the  time  when  delivery  is  to 
be  made  by  the  vendor,  its  legal  effect 
is  to  require  delivery  within  a  reason- 
able time,  and  in  an  action  brought 
against  the  purchaser  for  failure  to  per- 
form, where  by  terms  of  the  contract 
payment  was  to  be  made  on  delivery, 
plaintiff  must  allege  in  his  complaint 
and  prove  upon  the  trial  performance 
or  pffer  to  perform  on  his  part  within 
a  reasonable  time.  Pope  v.  Terre  Haute 
Car  &  Mfg.  Co.,  107  N.  Y.  61,  13  N.  E. 
592. 

Where  an  act  is  to  he  done  within 
a  reasonable  time,  an  allegation  that 
it  was  done  within  a  reasonable  time, 
to-wit,  on  or  about  such  a  day  is  suffi- 
cient. Nichols  v.  Blakeslee,  2  Day 
(Conn.)  218,  2  Am.  Dee.  95. 
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in  damages,  an  action  may  be  supported  against  the  defendant  without 
averring  performance  by  the  plaintiff.92 

e.  Allegations  of  Waiver  of  Performance.  —  If  the  plaintiff  has  not 
performed  for  the  reason  that  defendant  waived  performance,  the  con- 
ditions waived  and  the  facts  and  circumstances  constituting  such 
waiver  must  be  alleged.98 

14-  Negativing  Defenses.  —  Matters  properly  the  subject  of  a  plea 
of  confession  and  avoidance  or  other  affirmative  defenses  need  not  be 
negatived  in  the  complaint.81    The  plaintiff  should,  however,  negative 


92.  TT.  S.— Coe  v.  Bradley,  5  Fed. 
Cas.  No.  2,941.  Ind.— Boyle  v.  Guy- 
singer,  12  Ind.  273;  Johnson  v.  Heaton, 
28  Ind.  App.  475,  61  N.  E.  959.  Ky. 
Harden  v.  Hayden,  2  A.  K.  Marsh.  359. 

93.  U.  S.— Bailey  v.  Bond,  77  Fed. 
406,  23  C.  C.  A.  206.  Ala.— Long  t\  Ad- 
dix,  63  So.  982.  Cal.— Gillon  v.  North- 
ern Assur.  Co.,  127  Cal.  480,  59  Pae. 
901;  Rogers  *.  Kimball,  121  Cal.  247, 
53  Pae.  648 ;  Bank  of  Anderson  v.  Home 
Ins.  Co.,  14  Cal.  App.  208,  111  Pae.  507; 
Aronson  v.  Frankfort,  etc.  Ins.  Co.,  9 
Cal.  App.  473,  99  Pae.  537;  Poheim  v. 
Meyers,  9  Cal.  App.  31,  98  Pae.  65. 
HI. — Expanded  Metal  Fireproofing  Co. 
v.  Boyee,  233  111.  284,  84  N.  E.  275; 
Schillinger  Bros.  Co.  v.  Thompson,  171 
111.  App.  319.  Ind.— Cromwell  v.  Wilkin- 
son, 18  Ind.  365.  la. — Cavanagh  v.  Iowa 
Beer  Co.,  136  Iowa  236,  113  N.  W. 
856.  Kan. — Gillett  v.  Burlington  Ins. 
Co.,  53  Kan.  108,  36  Pae.  52;  Insurance 
Co.  v.  Thorp,  48  Kan.  239,  28  Pae.  991; 
Dwelling-House  Ins.  Co.  v.  Johnson,  47 
Kan.  1,  27  Pae.  100.  Ky. — Thompson 
v.  Jewell,  1  A.  K.  Marsh.  195;  Miller 
v.  Aleorn,  3  Bibb  267.  Mo. — Scrivner 
0.  Missouri  Pae.  B.  Co.,  169  S.  W.  83; 
Ottumwa  Bridge  Co.  v.  Corrigan,  251 
Mo.  667,  158  S.  W.  39;  Ehrlich  v.  Aetna 
Ins.  Co.,  103  Mo.  231,  15  S.  W.  530; 
Manzke  v.  Goldenberg,  149  Mo.  App. 
12,  129  S.  W'.  32.  N.  Y  —  Clark  v.  West, 
193  N.  Y.  349,  86  N.  E.  1;  Pope  Mfg. 
Co.  v.  Rubber  G.  Mfg.  Co.,  110  App. 
Div.  341,  97  N.  Y.  Supp.  73;  Burr  v. 
Union  Surety  &  G.  Co.,  86  App.  Div. 
545,  83  N.  Y.  Supp.  756;  Todd  v.  Union 
Casualty  &  S.  Co.,  70  App.  Div.  52,  74 
N.  Y.  Supp.  1062;  Carlin  Const.  Co.  V. 
N.  Y.  &  B.  Brew.  Co.,  134  N.  Y.  Supp. 
493;  Grant  v.  Cobre  Grande  Copper  Co., 
Ill  N.  Y.  Supp.  386.  Ohio.— List  &  Son 
Co.  v.  Chase,  80  Ohio  St.  42,  88  N.  E. 
120;  Eureka  F.  &  M.  Ins.  Co.  v.  Bald- 
win, 62  Ohio  St.  368,  57  1ST.  E.  57.  Wis. 
See  McGrath   Const.   Co.  v.   Waupaca- 


Green  Bay  E.  Co.,  148  Wis.  372,  134 
N.  W.  824;  Warren  v.  Bean,  6  Wis.  120. 
Can. — Underfeed  S.  Co.  v.  Eeady,  37 
N.  Bruns.  505. 

Waiver  cannot  be  proved  under  a  plea 
of  performance.  Mohney  v.  Reed,  40 
Mo.  App.  99.  See  Lanitz  v.  King,  93 
Mo.  513,  6  S.  W.  263. 

Scienter. — In  pleading  a  waiver  there 
must  be  an  averment  of  knowledge  on 
the  part  of  defendant  of  the  non-per- 
formance. Mohney  v.  Beed,  40  Mo. 
App.   99. 

Waiver  Of  Damages. — Pleading  a 
waiver  of  damages  is  the  same  as  plead- 
ing a  waiver  of  performance.  Mohney 
v.  Beed,  40  Mo.  App.  99. 

94.  U.  S.— Wilcox  v.  Cohn,  5  Blatchf . 
346,  29  Fed.  Cas.  No.  17,640.  Ala. 
Pike  v.  Stratton,  174  Ala.  541,  56  So. 
929;  Tyson  v.  Weil,  169  Ala.  558,  53 
So.  912,  1912  B  Ann.  Cas.  350;  Cassells' 
Mill  -y.  Strater  Bros.,  166  Ala.  274,  51 
So.  969.  Ark. — Patterson  v.  Jones,  13 
Ark.  69,  56  Am.  Dec.  296.  Conn. — New- 
ton v.  Paddock,  2  Boot  89.  Ga. — Gris- 
wold  v.  Scott,  13  Ga.  210;  Timmons  v. 
Citizens  Bank,  11  Ga.  App.  69,  74  S.  E. 
798.  Ind. — Kokomo,  etc.  Co.  v.  Mat- 
lock, 177  Ind.  225,  97  N.  E.  787,  39 
L.  B.  A.  (N.  S.)  675;  Pine  Civil  Twp. 
v.  Huber  Mfg.  Co.,  83  Ind.  121;  Crouch 
v.  Lewis,  48  Ind.  App.  465,  95  N.  E. 
1119.  la. — Conn  v.  Milliken,  146  Iowa 
700,  125  N.  W.  801;  Wallace  v.  Eyan, 
93  Iowa  115,  61  N.  W.  395.  Mass. 
Stanwood  v.  Scovel,  4  Pick.  422.  Neb. 
International  Text-Book  Co.  v.  Martin, 
82  Neb.  407,  117  N  W.  994.  N.  Y. 
Harris  v.  White,  81  N.  Y.  ,532.  See 
Kelly  v.  St.  Michael's  E.  C.  Church, 
148  App.  Div.  767,  133  N.  Y.  Supp.  328; 
Gurney  v.  Union,  etc.  Co.,  8  N.  Y.  Supp. 
549.  S.  D. — Hudson  v.  Archer,  4  S.  D. 
128,  55  N.  W.  1099.  Term.— Shelby  v. 
Wynne,  Mart.  &  Y.  93.  Tex. — Hardy 
v.  Kansas  Mfg.  Co._,  18  S.  W.  157; 
Wooters  v.  International   &   G.   N.   E. 
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the  existence  of  facts  bringing  the  case  within  a  proviso,  exception,  or 
stipulation  in  the  contract,  qualifying  or  limiting  the  defendant's 
liability.95 

15.  Allegations  of  Breach.  —  a.  Necessity  for.  —  "Where  a  breach 
of  contract  is  relied  upon,  the  breach  must  be  set  forth.96  Thus  where 
the  action  is  on  a  contract  to  pay  money,  the  failure  to  pay  is  of  the 
essence  of  the  cause  of  action  and  hence  must  be  alleged.97 


Co.,  54  Tex.  294.  W.  Va. — Davisson  v. 
Ford,  23  W.  Va.  618.  Wis.— M'Dowell 
v.  Laev,  35  Wis.  171. 

When  upon  the  happening  of  a  con- 
tingency a  defendant  will  be  discharged 
the  plaintiff  need  not  aver  that  the  con- 
tingency had  not  happened,  but  the  de- 
fendant must  allege  and  prove  that  it 
did  happen.  Boot  v.  Childs,  '68  Minn. 
142,  70  N.  W.  1087;  Wooters  v.  Inter- 
national &  G.  N.  R.  Co.,  54  Tex.  294. 

95.  See  supra,  II,  A,  10  (matters  in 
defeasance  of  plaintiff's  right). 

The  existence  of  recognized  causes  of 
excusable  delay  should  be  negatived. 
Perkins  v.  Maurepas  Milling  Co.,  88 
Miss.  804,  40  So.  993. 

96.  Ala. — Elliott  v.  Nicoles  &  Leeper, 
182  Ala.  159,  62  •  So.  499;  Jones  v. 
Powell,  15  Ala.  824.  Cal.— Franz  v. 
Bieler,  126  Cal.  176,  56  Pae.  456,  58 
Pac.  466;  Fisher  v.  Pearson,  48  Cal. 
472;  Pettit  v.  Forsyth,  15  Cal.  App. 
149,  113  Pac.  892.  Ind.— Johnston  Har- 
vester Co.  v.  Bartley,  81  Ind.  406.  Neb. 
Simmons  l\,Yurann,  11  Neb.  516,  9  N. 
W.  690.  N.  Y.— Duryee  v.  Parker,  105 
App.  Div.  442,  94  N.  Y.  Supp.  981; 
Whamond  v.  Board  of  Trade,  143  N.  Y. 
Supp.  754.  Ohio. — Phipps  v.  Hope,  16 
Ohio  St.  586. 

For  examples'  of  assignments  of 
breach  which  have  been  held  sufficient, 
see  the  following  eases:  Ala. — Tutwiler 
1).  Burns,  160  Ala.  386,  48  So.  455; 
Smith  v.  Davis,  150  Ala.  106,  43  So. 
729.  Oonn. — Wiggin  v.  Federal  S.  & 
G.  Co.,  77  Conn.  507,  59  Atl.  607;  Cham- 
bers v.  Bobbins,  28  Conn.  544.  Ga. 
Southern  Granite  Co.  v.  Venable  Bros., 
131  Ga.  599,  62  S.  E.  1038.  Ind.— Boyce 
v.  Brady,  61  Ind.  432.  Mass.— Hopkins 
v.  Young,  11  Mass.  302.  Minn. — Bran- 
ton  v.  McLaughlin,  109  Minn.  244,  123 
N.  W.  808;  Gilfoil  v.  Western  .Mfg.  Co., 
108  Minn.  193,  121  N.  W.  904.  Mo. 
Bush  Const.  Co.  v.  Bambrick-Bates 
Const.  Co.,  176  Mo.  App.  608,  159  S.  W. 
738.  Neb.— Kelley  v.  Peterson,  9  Neb. 
76,  2  N.  W.  346.  N.  J.— Pinkerton 
Const.    Co.   v.   Schweyer,   58   Atl.   112. 
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N.  Y.— Ward  v.  Hogan,  11  Daly  227; 
Ketchum  v.  Yan  Dusen,  11  App.  Div. 
332,  42  N.  Y.  Supp.  1112.  Tex.— Jef 
Chaison  Townsite  Co.  v.  Beaumont  Saw- 
mill Co.  (Tex.  Civ.  App.),  133  S.  W. 
714. 

Where  plaintiff  agreed  to  plant  his 
land  in  beets  to  be  grown,  harvested, 
and  sold  to  defendant  under  latter 's 
supervision,  the  averment  that  defend- 
ant failed  to  properly  instruct  the  men 
in  the  work  is  insufficient.  Smith  v. 
Billings  Sugar  Co.  (Cal.),  94  Pac.  838, 
15  L.  E.  A.  (N.  S.)  837. 

Payment  in  Merchandise. — In  de- 
claring upon  a  note  payable  in  specific 
articles  it  is  sufficient  for  the  plaintiff 
to  aver  that  by  reason  of  the  making 
of  the  note,  the  defendant  became 
liable  to  pay  but  had  not  paid,  without 
alleging  in  terms  the  non-delivery  of 
the  articles.  Rockwell  v.  Rockwell,  4 
Hill  (N.  Y.)  164. 

It  is  not  necessary  to  aver  non-pay- 
ment where  the  note  is  payable  in  mer- 
chandise. Henry  v.  Gamble,  1  Minor 
(Ala.)   15. 

In  an  action  for  damages  on  account 
of  the  failure  of  the  defendant  to  re- 
ceive and  accept  certain  articles  pur- 
chased by  him  of  plaintiff,  it  is  not 
necessary  to  allege  that  the  money  is 
due  and  unpaid.  Vice  v.  Brown,  22  Ind. 
App.  345,  53  N.  E.  776. 

Breach  by  One  Promisor. — A  com- 
plaint alleging  a  breach  by  one  of  the 
defendants  without  averring  the  breach 
on  the  part  of  the  other  is  insufficient. 
Laurence  V.  Kidder,  10  Barb.  (N.  Y.) 
641. 

97.  Ala. — Fike  v.  Stratton,  174  Ala. 
541,  56  So.  929;  Jones  v.  Powell,  15  Ala. 
824.  Ark. — Green  v.  Thornton,  7  Ark. 
383.  Oal.— Franz  v.  Bieler,  126  Cal.  176, 
56  Pac.  456,  58  Pae.  466;  Tozer  v. 
George,  123  Cal.  650,  56  Pac.  465;  Hur- 
ley v.  Ryan,  119  Cal.  71,  51  Pac.  20; 
Richards  v.  Lake  View  Land  Co.,  115 
Cal.  642,  47  Pac.  683;  Ryan  v.  Holliday, 
110  Cal.  335,  42  Pac.  891;  Du  Brutz  v. 
Jessup,  70  Cal.  75,  11  Pac.  498;  Frisch 
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b.  Certainty  of  Assignment.  —  The  breach  should  be  assigned  in 
unequivocal  language,98  or  with  sufficient  certainty  to  apprise  the  de- 
fendant of  the  particular  facts  relied  upon  as  constituting  the  breach.911 

c.  Declaring  According  to  Legal  Effect  or  in  Words  of  Con- 
tract.—  A  breach  may  be  assigned  according  to  its  legal  effect,1  or 
by  stating  facts  from  which  the  breach  can  fairly  be  inferred,2  and 


*  Caler,  21  Cal.  71.  Conn. — Newell  v. 
Roberts,  13  Conn.  417.  Ind. — Briekey 
v.  Irwin,  122  Ind.  51,  23  N.  E.  694; 
Thornton  v.  Burr,  90  Ind.  488;  Wheeler, 
etc.  Co.  v.  Worrall,  80  Ind.  297;  Downey 
«.'  Whittenberger,  60  Ind.  188;  Higert 
v.  Trustees,  etc.,  53  Ind.  326.  la. — Har- 
rod  v.  Wineman,  146  Iowa  718,  125 
N.  W.  812.  Ky.— Mattingly  v.  Spald- 
ing, 6  Ky.  L.  Bep.  221.  Md. — Junkins 
v.  Sullivan,  110  Md.  539,  73  Atl.  264. 
Miss. — Rich  v.  Calhoun,  12  So.  707. 
N.  J. — Gibbs  v.  B-empsey,  3  N.  J.  L. 
201.  N.  Y. — Lynch  v.  Murray,  21  How. 
Pr.  154;  Lutweller  v.  Linnell,  12  Barb 
512;  Schenek  v.  Naylor,  2  Duer  675; 
Mills  v.  Gould,  1  Abb.  N.  C.  93.  Ohio. 
Phipps  v.  Hope,  16  Ohio  St.  586.  Ore. 
Bowen  v.  Emmerson,  3  Ore.  452.  Tex. 
Grant  v.  Whittlesey,  42  Tex.  320;  Brack- 
ett  v.  Devine,  25  Tex.  Supp.  194;  Whit- 
taker  v.  Record,  25  Tex.  Supp.  382; 
Carter  v.  Olive  (Tex.  Civ.  App.),  128 
S.  W.  478.  Eng. — Newton  v.  Wilmot,  8 
Mees.  &  Wels.  711. 

See  the  titles  "Payment;"  "Sales;" 
"Vendor  and  Purchaser." 

Non-payment  of  Interest. — Where  in- 
terest is  due  at  a  fixed  time,  and  un- 
conditionally payable,  a  breach  is  suffi- 
ciently averred  by  alleging  non-pay- 
ment. Regents,  etc.  of  University  v. 
Detroit  T.  M.  Soc,  12  Mich.  138. 

98.  Montgomery  Mfg.  Co.  v.  Thomas, 
20  Ala.  473;  Poirier  v.  Gravel,  88  Cal. 
79,  25  Pae.  962;  Moore  v.  Besse,  30 
Cal.  570. 

Averments  which  are  the  conclusions 
of  the  pleader  are  bad.  See  5  Stand- 
ard Proc.  204. 

A  breach  is  sufficiently  alleged  by 
stating  that  the  sum  claimed  or  a  part 
thereof  has  not  been  paid.  Preston  v. 
Central  Cal.  W.  &  Irr.  Co.,  11  Cal.  App. 
190,  104  Pae.  462. 

A  breach  assigned,  either  less  or 
larger  than  the  contract,  is  bad  on  de- 
murrer, but  is  not  ground  of  non-suit. 
Atlantic  Mut.  Fire  Ins.  Co.  v.  San- 
ders, 36  N.  H.  252.  See  also  Moxley's 
Admr.  v.  Moxley,  2  Mete.  (Ky.)  309. 

The  averment  in  a  declaration  of  a 


breach  of  contract  should  negative 
every  mode  of  performance  which  the 
previous  averments  would  authorize. 
Dorsey  v.  Lawrence,  Hard.  (Ky.)  508. 

99.  Ala.— tHart  v.  Bludworth,  49  Ala. 
218.  Cal.— People  v.  Cent.  Pae.  R.  Co., 
76  Cal.  29,  18  Pae.  90.  S.  C— Sistare 
v.  People's  Supply  Co.,  87  S.  C.  171,  69 
S.  E.  152.  W.  Va.— Bannister  v.  Vic- 
toria Coal  &  C.  Co.,  63  W.  Va.  502,  61 
S.   E.  338. 

It  is  sufficient  if  the  words  used  im- 
pliedly show  the  breach.  Stone  v.  Wen- 
dover,  2  Mo.  App.  247. 

A  declaration  on  a  covenant  to  pay 
$4400  in  cash,  that  the  defendant  had 
not  paid  $4000,  is  a  good  assignment 
of  a  breach.  It  merely  limits  the  dam- 
ages to  the  amount  of  the  breach  as- 
signed. Dale  v.  Roosevelt,  9  Cow. 
(N.  Y.)  307. 

1.  IT.  S.— Wileox  v.  Cohn,  5  Blatchf. 
346,  29  Fed.  Cas.  No.  17,640.  Ala.— Cal- 
vert v.  Marlow,  18  Ala.  67.  Ark. — Green 
v.  Thornton,  7  Ark.  383.  Cal. — People 
v.  Central  Pae.  R.  Co.,  76  Cal.  29,  18 
Pae.  90.  111.— Chicago,  M.  &  St.  P.  R. 
Co.  v.  Hoyt,  44  111.  App.  48.  Ky.— Mox- 
ley's Admr.  v.  Moxley,  2  Mete.  309; 
Pollard  a.  Taylor,  1  Bibb  465.  N.  Y. 
Ward  v.  Hogan,  11  Abb.  N.  C.  478; 
Dale  c.  Roosevelt,  9  Cow.  307.  Term. 
E.  T.  Va.  &  G.  R.  Co.  v.  Staub,  7  Lea 
397;  Michie  v.  The  Governor,  4  Humph. 
486.  Va. — Buster's  Exr.  v.  Wallace,  4 
Hen.  &  M.  82.  Eng. — Sicklemore  v. 
Thistleton,  6  Maule  &  S.  9,  105  Eng. 
Reprint  1146. 

Where  an  enumeration  of  particulars 
would  lead  to  great  prolixity  in  plead- 
ing, a  general  statement  is  sufficient. 
Smith  v.  Boston,  C.  &  M.  R.  Co.,  36 
N.  H.  458. 

An  allegation  that  the  defendant  did 
fraudulently,  etc.,  establish  a  news- 
paper, contrary  to  the  terms  of  the 
agreement,  is  a  mere  allegation  that 
he  did  so  in  wilful  violation  of  his 
contract.  Allen  v.  Wall,  7  Wash.  316, 
35  Pae.  65. 

2.  Fletcher  *.  Peck,  6  Cranch  (U.  S.) 
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need  not  be  in  the  words  of  the  covenant,3  though  the  latter  method 
has  often  been  recognized  as  sufficient.4 

d.  Averment  That  Debt  Is  "Now  Due  and  Owing."  —  In  some 
jurisdictions  an  averment  that  a  stated  amount  "is  now  due  and 
owing,"  is  held  not  to  be  equivalent  to  an  averment  of  non-payment, 
but  is  a  mere  conclusion  of  law,5  but  some  authorities  have  held  it  to 
be  unnecessary  to  allege  that  the  debt  due  remained  unpaid  at  the 
commencement  of  the  action.6 

e.  Allegations  as  to  Time  of  Breach,.  —  The  plaintiff  should  state 
the  time  at  which  the  defendant  ought  to  have  performed  and  failed 
to  do  so  and  the  time  when  his  cause  of  action  arose.7 


87,   3   L.   ed.    162;   Higert  v.   Trustees, 
etc.,  53  Ind.  326. 

3.  111.— Chicago,  M.  &  St.  P.  R.  Co. 
V.  Hoyt,  44  111.  App.  48.  N.  Y.— Sehencli 
v.  Naylor,  2  Duer  675.  Va. — Buster's 
Bxr.  v.  Wallace,  4  Hen.  &  M.  82.  Eng. 
Sieklemore  v.  Thistleton,  6  Maule  &  8. 
9,  105  Eng.  Reprint  1146. 

4.  Ark. — Green  v.  Thornton,  7  Ark. 
383.  Cal.— Poirier  v.  Gravel,  88  Cal.  79, 
25  Pac.  962;  People  v.  Central  Pac.  R. 
'Co.,  76  Cal.  29,  18  Pae.  90.  Del.— Ran 
del  v.  Chesapeake  &  D.  Canal,  1  Harr 
151,  175.  la. — Jones  County  v.  Sales,  25 
Iowa  25.  Kan. — Westbrook  v.  Schmaus. 
51  Kan.  558,  33  Pae.  306.  Ky.— Mox- 
ley's  Admr.  v.  Moxley,  2  Mete.  309; 
Rees  v.  Buckner,  5  Litt.  328;  Pollard 
V.  Taylor,  1  Bibb  465.  Md. — Karthaus 
v.  Owings,  2  Gill  &  J.  430,  441.  Mass. 
Sherlag  v.  Kelley,  200  Mass.  232,  86 
N.  E.  293,  128  Am.  St.  Rep.  414,  19 
L,  R.  A.  (N.  S.)  633;  McGregory  v. 
Preseott,  5  Cush.  67;  Bacon  v.  Lincoln, 
4  Cush..  210,  50  Am.  Dec.  765;  Marston 
v.  Hobbs,  2  Mass.  433,  3  Am.  Dec.  61. 
N.  H.— Fisk  v.  Hicks,  31  N.  H.  535. 

Aa  action  to  recover  a  penalty  is  not 
an  action  to  recover  a  del>t,  and  so 
a  recital  of  the  contract  is  not  equiv- 
alent to  an  averment  of  damages.  There- 
fore a  breach  must  be  specifically  as- 
signed. People  v.  Central  Pac.  R.  Co., 
76  Cal.  29,  18  Pac.  90. 

5.  Richards  v.  Lake  View  Land  Co., 
115  Cal.  642,  47  Pac.  683;  Ryan  v.  Hol- 
liday,  110  Cal.  335,  42  Pac.  891. 

An  allegation  "that  the  whole  there- 
of is  now  due"  is  insufficient  (Roberts 
v.  Treadwell,  50  Cal.  520),  but  an  al- 
legation that  defendant  "has  failed, 
neglected,  and  refused"  to  pay  is  suf- 
ficient. O  'Hanlon  v.  Denvir,  81  Cal.  60, 
22  Pac.  407,  15  Am.  St.  Rep.  19. 

An  averment  that  "the  defendant  is 
indebted  to  the  plaintiff  by  his  promis- 
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sory  note,"  etc.,  is  equivalent  to  an 
averment  of  non-payment.  Deutsch  v. 
Korsmeier,  59  Ind.  373. 

6.  Conn. — Plumb  v.  Curtis,  66  Conn. 
154,  174,  33  Atl.  998.  Ind.— -Jaqua  v 
Cordesman  &  E.  Co.,  106  Ind.  141,  5 
N.  E.  907;  Pittsburgh,  etc.  Co.  v.  Thorn- 
burgh,  98  Ind.  201;  Hartlep  v.  Cole,  94 
Ind.  513;  Heshion  v.  Julian,  82  Ind. 
576.  N.  Y.— Salisbury  v.  Stinson,  10 
Hun  242. 

But  see  Tozer  v.  George,  123  Cal.  650, 
56  Pac.  465. 

' '  Such  allegation  is  usually  made  and 
is  to  be  found  in  the  forms  that  by 
rule  of  court  may  safely  be  used,  but 
whose  use  is  not  prescribed.  Payment 
is  an  affirmative  defense,  and  such  de- 
fense the  plaintiff  is  not  required  to 
anticipate  .  .  .  Even  when  a  statute 
requires  an  allegation  that  the  debt 
'remains  unpaid'  an  allegation  that  the 
defendant  'is  indebted  to  the  plaintiff' 
has  been  held  sufficient."  Morehouse  v. 
Throckmorton,  72  Conn.  449,  44  Atl. 
747.   - 

Where  plaintiff  alleges  his  compliance 
with  the  terms  of  the  contract,  'but  al- 
leges breach  on  part  of  defendant  by 
not  paying  $1000,  the  stipulation,  in  the 
contract,  it  sufficiently  alleges  the 
amount  due  and  unpaid.  Poull  &  Co. 
v.  Foy-Hays  Const.  Co.,  159  Ala.  453, 
48  So.  785. 

7.  Cal. — Hoffman  v.  Osborn,  15  Cal. 
App.  125,  113  Pac.  705.  Conn. — Newell 
v.  Roberts,  13  Conn.  417;  Canfield  v. 
Merrick,  11  Conn.  425.  Miss. — Perkins 
v.  Maurepas  Mill.  Co.,  88  Miss.  804,  40 
So.   993. 

See  Kerr  v.  Blair  (Tex.  Civ.  App.), 
105  S.  W.  548.  But  see  Stansbury  v. 
Storer,  77  Neb.  67,  108  N.  W.  162. 

"These  allegations  are  not  only  re- 
quired by  the  rules  of  correct  plead- 
ing, but,  as  a  case  into  which  reason- 
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f.  Allegations  as  to  Damages.  —  It  is  not  necessary  to  aver  the  non- 
payment of  damages  claimed  for  the  breach  of  the  contract.8  And  in 
cases  ^  of  executory  contracts,  generally  such  damages  as  naturally  re- 
sult from  the  breach  of  the  contract  are  presumed  to  have  accrued  to 
the  injured  party  and  may  be  recovered  under  a  general  allegation 
of  damages  in  the  complaint.9 

g.  Several  Breaches.  —  Where  the  contract  contains  several  depend- 
ent covenants  or  stipulations  the  breach  of  any  one  or  more  of  them 


able  time  enters,  they  are  of  the  es- 
sence of  the  declaration."  Bradley 
Beach  v.  Atlantic  Coast  Elec.  Co.,  68 
N.  J.  L.  73,  52  Atl.  231. 

Where  a  contract  is  to  be  completed 
before  a  fixed  day,  and  many  things  aro 
stipulated  to  be  done  without  any 
designation  of  time,  it  is  sufficient  to 
allege  that  they  were  not  done  at  the 
time  they  ought  to  have  been.  Smith 
v.  Boston,  C.  &  M.  E.  Co.,  36  N.  H. 
458. 

Where  Time  Is  Enlarged. — "If    the 

time  of  payment  mentioned  in  any 
written  contract,  not  under  seal,  is 
enlarged  by  agreement  of  the  parties; 
in  bringing  an  action  on  such  contract, 
it  is  sufficient  to  declare  that  the  pay- 
ment was  not  made  according  to  the 
time  mentioned  in  the  contract,  with- 
out noticing  the  agreement  to  enlarge 
the  time  of  payment."  Pike  v.  Mott, 
5  Vt.   108. 

An  exception  which  extended  the 
time  of  performance  between  defend- 
ant and  a  third  party  need  not  be 
alleged,  but  it  is  enough  to  allege  de- 
fendant's non-performance.  Conn  v. 
Milliken,  146  Iowa  700,  125  N.  W.  801. 

8.  Schreiber  v.  Butler,  84  Ind.  576, 
Kent  v.  Cantrall,  44  Ind.  452;  Biley  v. 
Walker,  6  Ind.  App.  622,  34  N.  E.  100; 
Harrod  v.  Wineman,  146  Iowa  718,  125 
N.  W.  812. 

Non-payment  of  stipulated  damages 
need  not  be  alleged.  Franz  v.  Bieler, 
126  Cal.  176,  56  Pae.  249,  58  Pac.  466 

9.  Ala. — Trammell  v.  Chambers  Coun- 
ty, 93  Ala.  388,  9  So.  815;  Brassell  v. 
Williams,  51  Ala.  349 ;  Bagby  v.  Harris, 
9  Ala.  173.  Ind.— Hadley  v.  Prather, 
64  Ind.  137.  Minn. — Wilson  v.  Clarke, 
20  Minn.  367;  Cowley  v.  Davidson,  10 
Minn.  392.  Mont. — Jacobs  Sulton  Oo. 
v.  Union  Merc.  Co.,  17  Mont.  61,  42 
Pac.  109.  Nev. — See  Richardson  v 
Jones,  1  Nev.  405.  N.  Y. — Case  v.  Phoe- 
nix Bridge  Co.,  23  Jones  &  S.  25.  Ore 
Sunnyside    Land     Co.    V.    Willamette 


Bridge    E.    Co.,    20    Ore.    544,    26   Pac. 
835. 

For  damages  generally,  see  the  title 
"Injuries  to  Persons  and  Property." 

For  cases  wherein  averments  as  to 
breach  and  damages  were  held  sufficient, 
see  Hancock  v.  Council,  96  Gra.  778,  22 
S.  E.  335;  Howard  v.  Wilmington  &  S 
E.  Co.,  1  Gill   (Md.)   311. 

"It  is  not  material  that  the  plaintiff 
does  not  demand  the  precise  damage  to 
which  he  is  entitled,  or  makes  a  mis- 
take in  the  true  rule  of  damages  in 
his  complaint  ...  If  the  facts  stated 
in  the  complaint  show  that  the  plain- 
tiff is  entitled  to  any  relief,  either  legal 
or  equitable,  it  is  not  demurrable,  on 
the  ground  that  the  party  has  not  de- 
manded the  precise  relief  to  which  he 
appears  to  be  entitled."  Ketehum  v. 
Van  Dusen,  11  App.  Div.  332,  42  N.  Y. 
Supp.  1112. 

In  an  action  by  a  vendor  for  breach 
of  contract  in  preventing  certain  tests 
as  to  the  value  of  property  there  must 
be  averments  of  damages.  SehJott- 
mann  v.  Du  Pont,  etc.  Powder  Co.,  178 
Fed.  309;  Hopedale  Electric  Co.  v.  Elec- 
tric Storage  Battery  Co.,  184  N.  T.  356, 
77  N.  E.  394,  s.  c,  96  App.  Div.  344, 
89  N.  Y.  Supp.  325;  Hopedale  v.  Hope- 
dale,  39  App.  Div.  451,  57  N.  Y.  Supp. 
422. 

Whether  the  measure  of  damages 
has  been  properly  alleged  or  not,  if 
a  valid  contract  and  a  breach  thereof 
be  set  out,  the  allegations  are  not  sub- 
ject to  a  general  demurrer.  McParland 
v.  Owens,  94  Tex.  650,  63  S.  W.  530,  64 
S.  W.  229;  Davis  v.  Texas  &  P.  E.  Co, 
91  Tex.  505,  44  S.  W.  822;  Porter  & 
McMillan  v.  Burkett,  65  Tex.  383;  Pish 
v.  Sadler  (Tex.  Civ.  App.),  155  S.  W. 
1185. 

While  it  is  not  necessary  to  state 
with  particularity  the  elements  of  dam- 
ages when  they  are  the  natural  result 
of  the  breach  there  must  be  at  least  a 
general  allegation  of  damages.    Lathrop 
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may  be  assigned  in  a  single  count.10  But  where  the  covenants  or 
stipulations  are  independent  of  each  other  and  their  breach  results  in 
separate  causes  of  action^  such  breaches  must  be  stated  in  separate 
counts.11 

h.  Partial  Breach  and  Performance.  —  In  a  declaration  on  a  writ- 
ten agreement  containing  several  distinct  stipulations  to  be  performed 
by  the  defendant,  some  of  which  have  been  performed,  it  is  sufficient 
to  aver  non-performance  in  any  one  particular  and  show  the  plaintiff 
has  a  good  cause  of  action.12 

B.  Pleas  and  Answers.  —  1."  General  Statement.  —  The  general 
rules  of  pleading  pertaining  to  pleas  and  answers  are  applicable  to 
pleas  and  answers  in  actions  upon  contracts.13 

2.  General  Issue  and  General  Denial.  —  a.  The  general  rule  is 
that  any  defense  which  amounts  to  a  denial  that  the  cause  of  action 
set  forth  in  the  complaint  exists14  or  ever  existed15  may  be  properly 
pleaded  by  way  of  general  denial,  and  that  new  matter  which  cannot 
be  proved  under  a  plea  of  general  denial  to  be  availed  of   must   be 


v.  Visitor  Printing  Co.   (E.  I.),  30  Atl. 
664. 

10.  U.  S.— Wilcox  v.  Cohn,  5Blatchf. 
346,  29  Fed.  Oas.  No.  17,640.  Ala. 
Nave  v.  Berry,  22  Ala.  382.  Conn. 
Chambers  v.  Bobbins,  28  Conn.  544.  Ind. 
Smiley  v.  Deweese,  1  Ind.  App.  211,  27 
N.  E.  505.  Mo. — Pryor  v.  Kansas  City, 
153  Mo.  135,  54  S.  W.  499;  Eissler  v. 
American  Cent.  Ins.  Co.,  150  Mo.  366, 
51  S.  W.  755.  N.  H— Smith  v.  Boston 
R.  Co.,  36  N.  H.  458.  N.  J.— Jurnick  v. 
Manhattan  Optical  Co.,  66  N.  J.  L. 
3S0,  49  Atl.  681.  Ohio. — Bowman  v. 
Fuher,  11  Ohio  C.  C.  231.  Wis.— Bisk  v. 
Tank,   12   Wis.   276,   78   Am.  Dec.   737 

See  generally  the  title  "Several 
Counts;"  and  the  title  "Bonds,"  vol. 
4,  p.  506. 

Two  breaches  o£  the  same  stipulation 
cannot  be  assigned  in  the  same  count. 
Nave  v.  Berry,  22  Ala.  382. 

One  well  assigned  breach  will  support 
the  count.  Jurnick  v.  Manhattan  Op- 
tical Co.,  66  N.  J.  L.  380,  49  Atl.  681. 
But  at  common  law,  where  several 
breaches  are  assigned,  some  of  which 
are  defective,  a  general  verdict  is  bad. 
And  under  these  circumstances  the 
judgment  should  be  arrested  on  motion, 
or  reversed  in  .err.or.  Wilson's  Admr. 
v.  Bowens,  2  T.  B.  Mon.   (Ky.)   86: 

11.  Toy  William  v.  Hallett,  2  Sawy. 
261,  24  Fed.  Cas.  No.  14,123;  Oh  Chow 
v.  Hallett,  2  Sawy.  259,  18  Fed.  Cas. 
No.  10,469. 

12.  Montgomery  Mfg.  Co.  v.  Thomas, 
20  Ala.  473. 

ypi,  23 


13.  See  the  titles,  "Abatement, 
Pleas  Of;"  "Another  Action  Pend- 
ing;" "Answers;"  "Confession  and 
Avoidance;"  "Covenant,  Action  Of;" 
"Debt;"  "Denials;"  "Frauds,  Stat- 
ute Of;"  "Jurisdiction;"  "Limitation 
of  Actions;"  "Nul  Tiel  Record;" 
"Payment;"  "Pleas;"  "Release;" 
and  titles  dealing  with  specific  kinds  of 
contracts. 

14.  See  7  Standard  Proc.  84  et  seq. 
"The  general  rule  is  that  a  general 

denial  in  the  answer,  in  an  action  on 
a  contract,  puts  in  issue  simply  all  mat- 
ters which  the  plaintiff  is  bound  to 
prove  to  make  out  his  cause  of  action; 
and,  in  order  to  avail  himself  of  facts, 
not  appearing  upon  the  face  of  the 
contract,  to  establish  its  invalidity  the 
defendant  must  plead  them."  Wilking 
v.  Bichter,  25  Misc.  735,  55  N.  T.  Supp. 
582. 

Different  Contract  Than  That  in  Dec- 
laration.— Since  evidence  as  to  a  dif- 
ferent contract  than  the  one  declared 
on  is  admissible  under  the  general  is- 
sue, it  is  not  necessary  to  specially 
plead  it.  Goodwin  v.  Biddy  (Tex.  Civ. 
App.),  149  S.  W.  739. 

The  revocation  of  authority  of  an 
agent  who  purchased  goods  for  the  de- 
fendant and  notice  of  such  revocation 
to  the  plaintiff  need  not  be  alleged  in 
the  answer,  the  evidence  with  regard 
thereto  being  competent  under  a  de- 
nial of  the  sale.  Hier  v.  Grant,  47  N. 
T.  278. 

15,    Suits  f,  Taylor,  20  Mo,.  App.  166. 
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specially  pleaded,16  is  applicable  to  action  upon  contract. 

Under  this  rule,  if  the  defendant  wishes  to  avail  himself  of  any  of 
the  provisions  of  the  contract,17  or  of  any  special  understanding  with 
respect  to  the  contract,18  or  of  any  facts  tending  to  establish  the 
invalidity  of  the  contract,  which  do  not  appear  on  its  face  he  must 
specially  plead  them.19 


16.  Ind. — Seobey  v.  Boss,  5  Ind.  445. 
la. — Chambers  v.  Games,  2  Greene  320. 
Ky. — -Van  Jellico  Min.  Co.  v.  Eollins, 
32  Ky.  L.  Eep.  1190,  108  S.  W.  235.  La. 
Beck  v.  Flnitas,  37  La.  Ann.  402,  put- 
ting in  default.  Mass. — Mulry  v.  Mo- 
hawk Valley  Ins.  Co.,  5  Gray  541.  Minn. 
Brown  v.  Eaton,  2]  Minn.  409.  Mo. 
Musser  v.  Adler,  86  Mo.  445;  Kersey  v. 
Garton,  77  Mo.  645;  Northrup  v.  Miss- 
issippi Val.  Ins.  Co.,  47  Mo.  435;  Amer- 
ican Copying  Co.  v.  Muleski,  138  Mo. 
App.  419,  122  S.  W.  384.  N.  Y.— Evans 
v.  Williams,  60  Barb.  346;  McKay  v. 
Draper,  27  N.  Y.  256;  Qninn  v.  Pennsyl- 
vania R.  Co.,  114  App.  Div.  663,  99  N. 
Y.  Supp.  980;  Wilking  v.  Biehter,  25 
Misc.  735,  55  N.  Y.  Supp.  582.  S.  C. 
Maverick  v.  Gibbs,  3  McCord  315. 

As  to  general  rule,  see  2  Standard 
Pboc.  37;  7  Standard  Proc.  66,  88,  107. 

Extension  of  credit  must  be  pleadec^. 
Stuart  v.  Mechanics'  &  Farmers'  Bank, 
19  Johns.  (N.  Y.)  496;  Pike  v.  Mott,  5 
Vt.  108. 

Agency. — The  defense  that  the  plain- 
tiff is  really  the  agent  of  an  undisclosed 
principal  should  be  raised  by  suitable 
allegations.  Peck  v.  Vogct,  56  Ore.  144, 
108  Pac.  120.  See  the  title  "Principal 
and  Agent." 

A  claim  that  the  services  sued  upon 
were  rendered  gratuitously  must  be  spe- 
cially pleaded.  Purdy  r.  Van  Keuren, 
60  Ore.  263,  119  Pac.  149. 

That  defendant  was  a  bona  fide  pur- 
chaser of  stock  is  new  matter  which 
must  be  pleaded.  Weaver  v.  Barden, 
49  N.  Y.  286. 

A  special  plea  to  a  common  count 
denying  that  defendant  owes  plaintiff 
anything  except  a  certain  sum  due  on 
the  contract  set  out  is  sufficient.  Frid- 
dle  v.  Braun,  180  Ala.  556,  61  So.  59. 

Defense  That  Contract  Is  Joint. — The 
defense  that  the  contract  sued  on  is  a 
joint  instead  of  a  several  contract  as  a 
result  of  which  plaintiff  cannot  sue 
alone,  is  not  an  affirmative  defense  and 
need  not  be  pleaded  in  the  answer. 
Blackburn  v.  Blackburn,  132  Mieh.  525, 
94  N.  W.  24, 


Non-performance. — By  statute  in 
Iowa,  performance  may  be  alleged  in 
general  terms  and  the  party  desiring  to 
controvert  such  allegation  must  set 
forth  the  facts  showing  non-perform- 
ance. Halferty  v.  Wilmering,  112  U.  S, 
713,  5  Sup.  Ct.  364,  28  L.  ed.  858. 

17.  Ala. — George  v.  Eoberts,  65  So. 
345.  la. — Aultman  Engine  &  Thresher 
Co.  v.  Chicago,  E.  I.  &  P.  E.  Co.,  143 
Iowa  561,  121  N.  W.  22.  N.  Y._ Ever- 
ard  v.  City  of  New  York,  89  Hun  425, 
.H5  N.  Y.  Supp.  315;  Frank  V.  Strauss  & 
Co.  v.  Hammerstein,  136  N.  Y.  Supp. 
613.  Tex.— Erborn  v.  Chote,  22  Tex.  32. 
Wash. — Helmer  v.  Title  Guaranty  &  Sur. 
Co.,  55  Wash.  558,  104  Pae.  783.  Can. 
Work  v.  Curtis,  10  Manitoba  201. 

Recovery  Sought  on  Implied  Contract. 
If  there  was  an  express  contract  and 
plaintiff  having  performed  a  part  seeks 
to  recover  upon  implied  contract,  the 
defendant  cannot  set  up  the  express 
contract  to  defeat  plaintiff's  action, 
but  if  he  wishes  to  avail  himself  of  any 
supposed  benefit  under  the  contract,  he 
may  plead  the  express  contract.  Ker- 
stetter  v.  Baymond,  10  Ind.  199. 

Where  the  defendant  seeks  no  affirm- 
ative relief,  after  having  denied  the. 
contract  alleged  in  the  complaint,  it 
adds  little  to  the  denial  to  set  out  the 
contract  as  defendant  claims  it  to  be. 
Dykeman  v.  Johnson,  83  Ohio  St.  126, 
93  N.  E.  626;  Simmons  v.  Green,.  35 
Ohio  St.  104;  Puget  Sound  Iron  Co.  v. 
Worthington,  2  Wash.  Ter.  472,  483,  7 
Pac.  882. 

18.  Dupree  v.  First  Nat.  Bank  (Tex. 
Civ.  App.),  146  S.  W.  608. 

19.  Milbank  v.  Jones,  127. N.  Y.  370, 
28  N.  E.  31,  24  Am.  St.  Eep.  454;  Shear- 
wood  v.  Hay,  5  Ad.  &  El.  383,  31  E.  C. 
L.  657,  111  Eng.  Eeprint  1210.  See 
the  titles  "Illegality,  How  Pleaded;" 
"Ultra  Vires." 

Contract  of  Unlicensed  Corporation. 
Where  a  corporation  is  required  by  stat- 
ute to  pay  a  privilege  tax,  a  plea  that 
the  corporation  had  not  taken  out  a 
license,  as  a  defense  to  an  action  upon 
a  contract,  is  bad  if  it  does  not  aver 
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-  A  general  denial  puts  in  issue  the  alleged  breach  of  the  contract.29 
But  such  a  plea  does  not  put  in  issue  the  execution  of  the  contract,21 
or  non-payment.22 

b.  Rescission,  Dissolution,  Discharge,  Waiver.  —  If  the  defendant 
relies  on  any  special  agreement  with  respect  to  the  contract  sued  on, 
such  as  abrogation,23  release  and  discharge,24  waiver,26  rescission  or 
modification,215  he  must  specially  plead  it  and  its  breach.27 

A  defense  setting  up  a  separate  agreement  between  the  parties 
should  show  when  the  agreement  was  made,28  whether  at  the  time  of 


that  the  contract  is  specially  prohibited 
by  law,  or  was  made  unenforceable  by 
the  statute,  or  that  entering  into  same 
amounted  to  the  violation  of  any  law 
other  than  one  enacted  solely  for  rev- 
enue. Sunflower  Lumb.  Co.  v.  Turner 
Supply  Co.,  158  Ala.  191,  48  So.  510, 
132  Am.  St.  Rep.  20. 

Locus  Contractus. — A  defense  that  a 
foreign  corporation  had  engaged  in  busi- 
ness, in  the  forum  without  compliance 
with  the  constitution  of  the  forum,  thus 
rendering  their  contracts  unenforceable, 
is  insufficiently  pleaded  if  the  contract 
is  not  alleged  to  have  been  made  within 
the  limits  of  the  forum.  Collier  v 
Davis,  94  Ala.  456,  10  So.  86.   ■ 

20.  Bausman  ■».  Credit  Guar.  Co.,  47 
Minn.  377,  50  N.  W.  496. 

21.  See  infra,  II,  B,  3,  d. 

22.  Crawford  v.  Tyng,  10  Misc.  143, 
30  N.  Y.  Supp.  907,  62  N.  Y.  St.  475. 
See  the  title  "Payment." 

Payment  is  new  matter  which  must 
be  specially  pleaded.  Mo.— Wilkerson 
V.  Farnham,  82  Mo.  672.  N.  Y.— Lent 
V.  New  York  &  M.  E.  Co.,  130  N.  Y. 
504,  29  N.  E.  988;  Potter  v.  Gates,  9 
N.  Y.  Supp.  87.  Ore.— Farmers  &  Trad- 
ers Nat.  Bank  ■».  Hunter,  35  Ore.  188, 
57  Pac.  424. 

23.  Maxon  v.  Gates,  136  "Wis.  270, 
116  N.  W.  758. 

24.  McKyring  v.  Bull,  16  N.  Y.  297, 
69  Am.  Dec.  696;  Schaus  v.  Manhattan 
Gas  Light  Co.,  14  Abb.  Pr.  N.  S.  (N. 
Y.)  371;  Maxon  v.  Gates,  146  Wis.  270, 
116  N.  W.  758. 

25.  la. — American  Soda  Fountain 
Co.  v.  Dean  Drug  Co.,  136  Iowa  312,  111 
N.  W.  534;  Parsons  v.  Grand  Lodge,  108 
Iowa  6,  78  N.  W.  676;  Trezona  v.  Chi- 
cago G.  W.  E.  Co.,  107  Iowa  22,  77  N. 
W.  486,  43  L.  E.  A.  136;  McCoy  v. 
Iowa  State  Ins.  Co.,  107  Iowa  80,  77 
N.  W.  529.  Ky.— Kentucky  Chair  Co. 
v.  Com.,  105  Ky.  455,  49  S.  W.  197.  Mo. 
Kansas  City  v.  Walsh,  88  Mo.  App.  271. 
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N.  Y.^ — Grant  v.  Pratt  &  Lambert,  87 
App.  Div.  490,  84  N.  Y.  Supp.  983.  Ohio. 
List  &  Son  Co.  v.  Chase,  80  Ohio  St. 
42,  88  N.  E.  120;  Eureka  F.  &  M.  Ins. 
Co.  v.  Baldwin,  62  Ohio  St.  368,  57  N. 
E.  57.  Tex.— McCall  Co.  v.  Segal  (Tex. 
Civ.  App.),  126  S.  W.  913. 

Waiver  of  All  the  Breaches. — A  spe- 
cial plea  Setting  up  a  new  agreement 
relative  to  the  breaches  assigned  in  the 
complaint  is  bad  unless  it  alleges  a 
waiver  of  all  the  breaches  of  the  con- 
tract sued  on,  by  the  execution  of  the 
new  contract  or  a  merger.  Friddle  v. 
Braun,  180  Ala.  556,  61  So.  59. 

26.  La. — Interstate  Bank  &  Trust 
Co.  v.  Welsh,  118  La.  676,  43  So.  274. 
Mass. — Fogg  v.  Griffin,  2  Allen  1.  Mo. 
Eiggins  v.  Missouri,  etc.  E.  Co.,  73  Mo. 
598,  606;  Phister  v.  Gove,  48  Mo.  App. 
455.  Neb. — Denney  v.  Stout,  59  Neb. 
731,  82  N.  W.  18.  N.  Y.— Chapin  v. 
Pratt,  20  N.  Y  Supp.  952.  Ore.— Neis 
v.  Whitaker,  47  Ore.  517,  84  Pac.  699. 

The  defense  of  rescission  cannot  be 
availed  of  under  a  plea  denying  the  ex- 
istence of  the  contract  and  also  that 
plaintiff  violated  it.  Eiggins  v.  Missouri, 
etc.  E.  Co.,  73  Mo.  598,  607. 

In  alleging  a  rescission,  sufficient 
facts  to  constitute  a  rescission  should 
be  stated  or  the  plea  is  demurrable. 
Beck  Duplicator  Co.  1).  Fulghum,  118 
Ga.  836,  45  S.  E.  675.  See  the  title 
"Rescission  and  Cancellation." 

If  the  defendant  proposes  to  show 
that  the  plaintiff  had  appointed  a  time 
for  performance  prior  to  the  time  orig- 
inally set,  he  must  allege  his  own  con- 
sent to  the  proposed  alteration.  Law  & 
Quinn  «.  Plume,  17  N.  J.  L.  466. 

27.  Meyer  v.  Broadwell,  83  Mo.  571. 
If  not  pleaded  the  special  agreement 

will  be  held  to  have  been  waived.  Eng- 
land v.  Houser,  178  Mo.  App.  70,  163 
S.  W.  890. 

28.  Shriner  v.  Craft,  166  Ala.  146, 
51  So.  884,  139  Am.  St.  Eep.  19,  28  L. 
E.  A.   (N.  S.)   450. 
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or  after  the  making  of  the  original  contract,  and  that  it  was  made 
before  the  breach  of  the  original  contract.29  That  there  was  a  valuable 
consideration  for  the  special  agreement  should  be  averred.30 

c.  Pleas.31 —  (I.)  Nil  Debet.  — A  plea  of  nil  debet  is  proper  in  ac- 
tions of  debt  on  simple  contracts,32  but  is  improper  if  the  action  be 
based  upon  a  specialty.33  But  in  case  there  is  no  allusion  to  a  special 
contract,34  as  in  a  declaration  upon  the  common  counts,35  or  in  a  case 
in  which  the  instrument  pleaded  is  alleged  merely  as  an  inducement 
and  the  gist  of  action  is  some  fact  dehors  the  instrument,  as  debt  for 
rent  due  on  indenture  of  lease,36  a  plea  of  nil  debet  is  proper. 

The  plea  of  never  indebted  is  improper  in  answer  to  a  declaration 
setting  up  a  simple  contract.37 

(II.)  Non-assumpsit  —  The  plea  of  non-assumpsit  is  the  general  issue 
in  actions  of  assumpsit,38  but  it  is  improper  in  debt  upon  .simple 
contract,39  or  in  answer  to  an  action  upon  an  instrument  under  seal.40 

(HI.)  Non  Est  Factum.  — Non  est  factum  is  the  general  issue  in  an 
action  upon  a  specialty,41  but  is  improper  in  an  action  of  debt  upon 


29.  Billingsley  v.  Stratton,  11  Ind. 
396. 

30.  Shriner  v.  Craft,  166  Ala.  146, 
157,  51  S.  884,  139  Am.  St.  Rep.  19,  28 
L.  B.  A.  (N.  S.)  450. 

31.  The  general  issue,  see  7  Stand- 
ard Peoc.  62  et  seq. 

In  an  action  of  debt,  see  6  Stand- 
ard Peoc.  486  et  seq. 

32.  Stephens  on  PI.,  p.  156.  See  6 
Standard  Pkoc.  486;  7  Standard  Proc. 
63. 

For  form  of  plea,  see  9  Standard 
Proc.  533. 

"Never  was  indebted  as  alleged" 
is  the  modern  form  of  nil  debit.  Fisher 
13.  Diehl,  94  Md.  112,  50  Atl.  432. 

33.  English  v.  Mayor,  etc.,  42  N.  J. 
L.  275;  Hogencamp  v.  Ackerman  & 
Brown,  24  N.  J.  L.  133.  See  6  Stand- 
ard Proc.   486. 

34.  Westlake  v.  Moore,  19  Mo.  556. 

35.  Bueki  v.  Seitz,  39  Fla.  55,  21 
So.  576;  Bueki  v.  McKinnon,  37  Fla. 
391,  20  So.  540;  Fisher  v.  Diehl,  94  Md. 
.112,  50  Atl.  432. 

36.  English  v.  Mayor,  etc.,  42  N.  J. 
L.  275;  Ison  v.  Ison,  6  Kich.  (S.  C.) 
380. 

37.  Ark. — Wooster  v.  Clarke,  2  Ark. 
101.  Fla. — Thomas  v.  Walden,  57  Fla. 
234,  48  So.  746;  Bueki  v.  Seitz,  39  Fla. 
55,  21  So.  576;  Bueki  v.  McKinnon,  37 
Fla.  391,  20  So.  540.  Mo.— Engler  v. 
.Bate,  19  Mo.  543. 

But  see  Fisher  v.  Diehl,  94  Md.  112, 
50  Atl.  432;  and  7  Standard  Peoc.  63, 
note  52. 


Plea  of  never  indebted  and  never 
promised  as  alleged  does  not  amount  to 
a  denial  of  the  execution  of  the  instru- 
ment sued  upon.  Junkins  ;:.  Sullivan, 
110  Md.  539,  73  Atl.  264. 

38.  See  7  Standard  Proc.  63;  Mes- 
ser  v.  Dekle,  63  Fla.  228,  57  So.  607. 

What  may  be  proved  under  non-as- 
sumpsit, see  3  Standard  Proc.  212,  et 
seq. 

The  proper  mode  of  traversing  a  con- 
sideration is  by  plea  of  non-assumpsit. 
Lyall  v.  Higgins,  4  Q.  B.  528,  3  G.  & 
D.  585,  7  Jur.  644,  12  L.  J.  Q.  B.  241, 
114  Eng.  Reprint  997),  which  plea  puts 
in  issue  the  promise  itself,  as'  well  aa 
the  consideration  therefor.  Sutherland 
v.  Pratt,  11  M.  &  W.  296,  2  Dowl.  N.  S. 
813,  7  Jur.  261,  12  L.  J.  Exch.  235. 

For  form  of  plea  see  9  Standard  Proc. 
533. 

39.  Van  Vechten  v.  Cowell,  1  Hill 
(N.  Y.)  203.  See  6  Standard  Proc. 
490. 

40.  Junkins  v.  Sullivan,  110  Md.  539, 
73  Atl.  264. 

41.  Chambers  v.  Games,  2  Greene 
(Iowa)  320.  See  6  Standard  Proc.  489 ; 
7  Standard  Proc  64. 

In  actions  of  covenant,  see  6  Stand- 
ard Proc.  158. 

For  form  of  plea,  see  9  Standard 
Proc!  533. 

Evidence  admissible  under  plea  of 
non  est  factum,  see  9  En.ct.  of  Bv.  2. 

In  action  of  debt,  see  7  Standard 
Peoc.  489. 

Whether    a    specialty    was    lawfully 
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a  simple  contract.42  Non  est  factum  puts  in  issue  only  the  execution 
of  the  contract  and  any  defenses  apart  from  the  execution  of  the 
contract  to  be  availed  of  when  this  plea  is  interposed  must  be  specially 
pleaded.43 

When  it  is  contended  that  the  contract  never  had  any  legal  exist- 
ence, being  void  ah  initio,  a  plea  of  non  est  factum  is  proper.44 

(IV.)  Not  Guilty.  —  A  plea  of  not  guilty  is  improper  in  actions  upon 
contract.45 

3.  Denials.  —  a.  Generally.  —  The  general  principles  governing 
denials',  general  and  special,  are  elsewhere  treated.46 

b.  Argumentative  Denials.  —  In  accordance  with  the  general  rules 
that  argumentative  denials  are  not  proper  denials,47  and  that  pleas 
setting  up  new  matter  in  bar  of  the  contract  set  up  in  the  complaint 
are  equivalent  to  the  general  issue  and  argumentative,43  a  plea  or 


sealed,  and  if  so  whether  it  is  the  deed 
of  the  defendants  is  an  issue  tendered 
by  a  plea  of-  non  est  factum.  English 
v.  Mayor,  etc.,  42  N.  J.  L.  275. 
'  In  an  action  on  debt  founded  on  a 
bond  or  other  deed  the  defendant  may 
put  in  issue  the  execution  of  the  in- 
strument by  pleading  non  est  factum 
generally,  but  if  he  wishes  to  separate 
the  law  from  the  facts,  so  that  the  court 
may  pass  on  the  sufficiency  of  the  spe- 
cial ground  then  he  must  allege  such 
facts  specially  concluding  with  an  "et 
sic  non  est  factum."  American  Button 
Hole,  etc.  Co.  v.  Burlaek,  35  W.  Va. 
647,  14  S.  E.  319. 

42.  Gebhart  v.  Francis,  32  Pa.  78. 
See  7  Standard  Proc,  p.  64,  n.  73. 

43.  Ala.— Gadsen  &  A.  N.  R.  Co.  v. 
Gadsen  Land  &  I.  Co.,  128  Ala.  510,  29 
So.  549;  Tri-City  Gas  Co.  v.  Connelly 
Boiler  Works,  8  Ala.  App.  650,  62  So. 
333.  la. — Chambers  v.  Games,  2  Greene 
320.  Ky. — Thompson  v.  McCullock,  7 
Ky.  L.  Rep.  451.  Neb Olsen  v.  Col- 
lins, 75  Neb.  749,  106  N.  W.  784.  N.  Y. 
Woolley  v.  Newcombe,  87  N.  Y.  605; 
Goulding  v.  Hewitt,  2  Hill  644;  Cooper 
v.  Watson,  10  Wend.  202;  Legg  v.  Rob- 
inson, 7  Wend.  194;  Dale  v.  Roosevelt, 

9  Cow.  307.  Ohio. — Granger's  Admr.  v. 
Granger,  6  Ohio  35.  Pa. — Lancashire 
Ins.  Co.  v.  Nill,  114  Pa.  248,  6  Atl.  43. 
R.  I. — Douglas  v.  Hennessy,  15  R.  I.  272, 

10  Atl.  583,  7  Atl.  1,  3  Atl.  213.  S.  O. 
Ison  v.  Ison,  6  Rich.  380;  Bollinger  v. 
Thurston,  2  Mill  447. 

See  the  titles  "Bonds,"  4  Standard 
Proc.  511;  "Denials,"  7  Standard 
Proc.  74.    See  also  9  Enct.  of  Ev.  1. 

But  when  it  is  contended  the  contract 
has  subsequently  become  void,  by  eras- 
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ures  or  other  species  of  forgery,  non  est 
factum  is  a  proper  plea.  Ison  v.  Ison,  6 
Rich.  (S.  C.)   380.   - 

The  assignment  of  the  instrument  is 
not  put  in  issue  by  the  plea  of  non  est 
factum.  Ison  v.  Ison,  6  Rich.  (S.  C.) 
S80. 

Denial  of  Agency  in  Addition  to 
Plea.— An  allegation  that  defendant  did 
not  authorize  any  one  else  to  sign  the 
contract  for  him  is  not  necessary  where 
he  has  filed  a  plea  of  non  est  factum, 
for  such  fact  is  included  within  the 
plea.  Williams  v.  Wyatt  &  Hinkson,  7 
Ky.  L.  Rep.  451. 

44.  Corby  v.  Weddle,  57  Mo.  452; 
Ison  v.  Ison,  6  Rich.  (S.  C.)  380. 

Misrepresentations  as  to  Contents. 
An  illiterate  person  may,  under  a  plea 
of  non  est  faetum,  avoid  an  instrument 
upon  the  ground  of  misrepresentations 
by  the  plaintiff  as  to  its  contents,  for 
then  it  is  not  his  deed.  Schuylkill  Co. 
v.  Copley,  67  Pa.  386,  5  Am.  Rep.  441; 
Green  v.  North  Buffalo  Twp.,  56  Pa. 
110. 

45.  Thomas  v.  Walden,  57  Fla.  234, 
48  So.  746.    See  7  Standard  Proc.  64. 

In  an  action  of  debt  for  a  statutory 
penalty  it  is  proper.  6  Standard  Pkoc. 
490.  See  the  title  "Penalties,  Forfeit- 
ures and  Fines." 

46.  See  the  title  "Denials." 

47.  See  generally  the  title  "De- 
nials," vol.  7,  p.  40.  , 

48.  American  Buttonhole,  etc.  Co. 
v.  Burlock,  35  W.  Va.  647,  14  S.  E. 
319;  Morgan  v.  Pebrer,  3  Bing.  N.  C. 
457,  3  Hodges  3,  32  E.  C.  L.  215.  6 
L.  J.  C.  P.  75,  4  Scott  230,  132  Eng. 
Reprint  486;  Lyall  o.  Higgins,  4  Q.  B. 
528,  3  G.  &  D.  585,  7  Jur.  644,  12  L.  J. 
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Answer,  not  denying  the  averments  of  the  complaint  relative  to  the 
contract  set  up  therein,  but  merely  alleging  facts  inconsistent  there- 
with,49 as  for  example,  a  plea  or  answer  merely  setting  up  a  con- 
tract different  in  its  terms'  from  the  one  set  up  in  the  complaint,60 


241,  45  E.  O.  L.  528,  114  Eng,  Reprint 
997;  Hayselden  v.  Staff,  5  Ad.  &  El. 
153,  2  H.  &  N.  204,  6  N.  &  M,  659,  31 
E.   C.   L.   562,   111   Eng.   Reprint   1124. 

49.  School  Town  of  Milford  v.  Pow- 
ner,  126  Ind.  528,  26  N.  E.  484  (alleg- 
ing teacher  was  not  legally,  employed 
by  school  trustees);  Loeb  v.  Weis,  64 
Ind.  285;  Fleischmann  v.  Stern,  90  N. 
Y.  110;  Marston  v.  Swett,  66  N".  Y. 
206,  23  Am.  Rep.  43;  West  v.  American 
Exchange  Bank,  44  Barb.  (N.  Y.)  175; 
Ivy  Courts  Realty  Co.  v.  Morton,  73 
App.  Div.  335,  76  N.  Y.  Supp.  687; 
Beard  V.  Tilghman,  66  Hun  12,  20  N.  Y. 
Supp.  736.  See  2  Standard  Proc.  21; 
7  Standard  Proc.  40,  49. 

In  an  action  for  value  of  work  upon 
realty  of  defendant,  in  which  defend- 
ant, a  married  woman,  alleged  owner- 
ship of  the  property  and  that  plaintiff 
performed  work  at  the  instance  of  the 
husband  and  that  defendant  gave  no 
order  therefor,  it  was  held  that  though 
the  plea  may  be  Said  to  be  an  argu- 
mentative denial,  it  is  ample  to  dis- 
pute the  liability  of  the  defendant. 
Ogden  v.  Kelsey,  4  Ind.  App.  299,  30 
N.   E.   922. 

In  an  action,  upon  a  contract,  an  an- 
swer averring  defendant's  violation  of 
the  contract  and  setting  up  as  an  af- 
firmative defense  that  plaintiff  failed 
to  perform  his  contract  within  a  reason- 
able .time,  amounts  to  nothing  more 
than  a  denial  of  the  complaint.  Smith 
Sand  &  G.  Co.  v.  Corbin,  75  Wash.  635, 
135  Pac-472. 

Though  an  argumentative  denial  is 
seldom  good,  this  does  not  mean  that 
an  argumentative  denial  may  not  con- 
tain facts  constituting  a  defense  to 
an  action.     Loeb  *.  Weis,  64  Ind.  285. 

Thus-  where  the  plaintiff  averred 
that  the  defendant  carrier  received  him 
into  its  ears  to  safely  transport  him 
for  hire  and  reward  and  that  by  its 
negligence  he  was  injured,  a  plea  al- 
leging that  the  plaintiff  at  the  time  of 
the  accident  was  riding  a  free  ticket, 
without  charge,  and  as  a  consideration 
thereof  assumed  all  risk  of  accident;  is 
bad  as  amounting  to  the  general  issue; 
as  a  special  issue  it  did  not  directly 
deny;  as  a  traverse,  it  was  an  argu- 


mentative denial.  Kimball  v.  Boston,- 
etc.  E.  Co.,  55  Vt.  95,  citing  and 
quoting  from  a  number  of  English' 
cases. 

An  answer  setting  up  "facts  itf 
direct  conflict  with  the  written  agree- 
ment sued  upon,  without  any  averment 
that  there  was  a  mistake  of  fact  6Y 
attempt  to  reform  the  instrument  is 
bad."  Dickinson  v.  Colter,  45  Ind. 
445. 

50.  Ark. — Hastings  v.  White,  24  Ark. 
269.  Ind.— School  Town  of  Milford  v. 
Powner,  126  Ind.  528,  26  N.  E.  484; 
Board  of  Comrs.  v.  Hill,  122  Ind.  215, 
23  N.  E.  779;  Loeb  v.  Weis,  64  Ind. 
285;  Dickinson  v.  Colter,  45  Ind.  445; 
Day  v.  Wamsley,  33  Ind.  145.  N.  Y. 
Pleischmann  v.  Stern,  90  N.  Y. 
110;  Marston  v.  Sweet,  66  JST.  Y.  206, 
23  Am.  Rep.  43;  East  Eiver  Elec.  L. 
Co.  v.  Clark,  18  N.  Y.  Supp.  463.  Vt. 
Kimball  v.  Boston,  etc.  R.  Co.,  55  Vt. 
95.  Eng. — Morgan  v.  Pebrer,  3  Bing. 
N.  C.  457,  3  Hodges  3,  32  E.  C.  L.  215, 
6  L.  J.  C.  P.  75,  4  Scott  230,  132  Eng. 
Reprint  486;  Lyall  v.  Higgins,  4  Q.  B. 
528,  3  G-.  &  D.  585,  7  Jur.  644,  12 
L.  J.  241,  45  E.  C.  L.  528,  114  Eng. 
Reprint  997;  Hayselden  v.  Staff,  5  Ad. 
&  El.  153,  2  H.  &  N\  204,  6  N.  &  M. 
659,  31  E.  C.  L.  562,  111  Eng.  Reprint 
1124.  Can.— See  Elmore  v.  Hind,  24  U. 
C.  Q.  B.  136. 

The  complaint  set  up  a  contract  under 
which  defendant  was  liable  for  $400. 
Defendant  in  his  answer,  without  deny- 
ing the  contract  alleged,  set  up  a  dif- 
ferent contract,  alleging  that  by  virtue 
of  this  contract  defendant  was  in- 
debted a  hundred  dollars  "and  no 
more."  Held  this  allegation  was  no 
qualification  of  his  admission  of  the 
first  contract.  East  River  Elec.  L.  Co. 
v.  Clark,  18  N.  Y.  Supp.  463. 

In  an  action  for  work,  labor,  and 
materials,  a  plea  which  does  not  con- 
fess the  indebtedness  but  alleges  that 
no  consideration  was  to  be  paid  unless 
a  certain  result  was  produced  which 
was  not  done,  amounts  to  an  argumen- 
tative denial.  Hayselden  v.  Staff,  5 
Ad.  &  El.  153,  2  E  J  If.  204,  6  N.  & 
M.  659,  31  E.  C.  L.  562,  111  Eng.  Re- 
print 1124. 
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or  which  merely  qualifies  the  contract  set  up  in  the  declaration  and 
introduces  new  conditions,"  is  bad,  as  being  an  argumentative,  and 
not  a  direct  denial  of  the -agreement  set    forth    in    the    complaint. 

But  if  the  plea  deny  the  contract  set  up  in  the  complaint  and  then 
sets  up  another  contract  materially  different  from  the  one  set  up  in 
the  complaint,  the  objection  is  obviated  and  a  substantial  issue  is 
raised.62 

A  plea  is  not  argumentative,  however,  which  denies  that  any  such 
contract  as  alleged  in  the  declaration  was  seriously  entered  into,  and 
which  alleges  that  if  it  was  made  in  fact,  it  was  not  intended  to  be 
operative.53 

c.  Denial  of  Execution.  —  (I.)  In  General.  —  The  execution  of  the 
contract  relied  upon  is  denied  by  the  general  issue  of  non-assumpsit 
where  plaintiff  declares  in  assumpsit,5*  to  the  same  extent  as  the  plea 
of  non  est  factum  in  actions  of  covenant  puts  in  issue  the  making  of 
the  instrument.55 

Statutes,86  and  rules  of  court  in  some  states  provide  for  a  specific 


51.  Nash  v.  Breeze,  11  Mees.  &  Wels. 
352,  2  Dowl.  (N.  S.)  1015,  12  L.  J. 
Bxch.  305. 

52.  Ind. — Havens  v.  American  Fire 
Ins.  Co.,  11  Ind.  App.  315,  39  N.  E.  40. 
Minn. — Becker  v.  Sweetzer,  15  Minn. 
247,  denial  as  to  each  and  every  al- 
legation of  the  agreement,  except  as 
therein  afterwards  stated.  N.  Y.— Rail- 
way Advertising  Co.  v.  Sire,  27  Misc. 
637,  58  N.  Y.  Supp.  204.  Ohio.— List 
&  Son  Co.  v.  Chase,  80  Ohio  St.  42,  88 
N.  E.  120. 

Where  the  plaintiff  counted  on  a  writ- 
ten contract  for  placing  defendant's 
advertising  cards  in  "one-third  of  the 
cars"  on  certain  street  railways  and 
the  defendant  denies  generally  the  al- 
legations relative  thereto,  but  admits 
the  making  of  a  certain  contract,  for 
advertising  about  the  time  stated,  and 
denies  that  its  terms  were  identical 
with  those  of  the  contract  set  out  in 
the  complaint,  and  further  alleges  that 
the  plaintiff  guaranteed  that  the  ad- 
vertising would  be  done'  continuously 
in  not ,  less  than  500  carB,  the  making 
of  the  contract  counted  on  was  deemed 
to  have  been  sufficiently  denied  by  the 
answer.  Railway  Advertising  Co.  v. 
Sire,  27  Misc.  637,  58  N.  Y.  Supp.  204. 

Where  the  complaint  alleged  the  pur- 
chase of  certain  land  for  $800  cash, 
of  which  defendant  had  only  paid 
$400,  and  defendant  admitted  the  pur- 
chase, but  denied  the  consideration 
was  $800  in  money,  and  averred  the 
agreement  was  to  pay  $400  in  cash  and 
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in  board  and  lodging,  the  answer 
is  good.     Gilman  v.  Bootz,  63  Cal.  120. 

53.  Rake's  Admr.  v.  Pope,  7  Ala. 
161. 

54.  Washington,  etc.  Steam  Packet 
Co.  v.  Sickles,  10  How. '  (U.  S.)  419,  13 
L.  ed.  479;  Strong  v.  Livington,  8  HI. 
App.  436   (especially  where  verified). 

At  common  law  nil  debet,  to  debt  on 
a  promissory  note,  put  in  issue  the 
execution  of  the  instrument.  Norris  V. 
Kellogg  &  Co.,  7  Ark.  112. 

55.  Strong  v.  Livington,  8  111.  App. 
436.  See  generally  the  title  "Covenant, 
Action  of." 

56.  Ark. — Norris  v.  Kellogg  &  Co.,  7 
Ark.  112.  Ga. — Howard  Piano  Co.  v. 
Glover,  7  Ga.  App.  548,  67  S.  E.  277. 
la. — Chambers  v.  Games,  2  Greene  320. 
Minn. — Cowing  v.  Peterson,  36  Minn. 
130,  30  N.  W.  461.  Mo.— Stark  v.  Hick- 
lin,  112  Mo.  App.  419,  87  S.  W.  106. 
N.  C. — Hargrove  v.  Adcock,  111  N.  C. 
166,  16  S.  E.  16. 

In  Michigan  by  statute,  it  is  pro- 
vided that  the  execution  of  written  in- 
struments sued  on  in  the  justice's  court 
and  filed  with  the  justice  shall  not  be 
denied,  except  by  notice  under  oath  at 
the  time  of  pleading.  Without  having 
complied  with  the  statute  he  should 
not  be  permitted  to  deny  the  existence 
of  the  agreement.  Ada  Dairy  Assn.  V. 
Mears,  123  Mich.  470,  82  N.  W.  258,  7 
Det.  Leg.  N.  45. 

An  allegation  in  the  answer  by  the 
defendant  "that  he  did  sign  a  paper- 
writing  similar  to  that  stated  in  the 
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denial  under  oath  of  the  execution  of  the  contract  by  verified  plea," 
or  by  affidavit;58  and  under  these  provisions,  the  plea  of  the  general 
issue  or  a  general  denial,59  although  it  be  verified,60  does  not  put  in 
issue  the  execution  of  the  contract  set  forth  in  the  complaint,01  but 
admits  its  execution  as  alleged  in  the  declaration.62  Such  a  plea  under 
these  provisions  admits  the  authority  of  the  agent  to  execute  the  con- 
tract,63 and  the  power  of  a  corporation  to  enter  into  the  contract.64 

(II.)  Denial  on  Information  and  Belief.  —  The  defendant  may  not  deny 
the  execution  of  the  contract  upon  information  and  belief  or  a  lack 
thereof,  because  such  fact  is  presumed  to  be  within  his  knowledge.65 

4.  Setting  Up  Breach  by  Plaintiff.  —  a.  In  General.  —  If  the  de- 
fendant seeks  to  avail  himself  of  the  defense  of  a  breach  of  the  con- 
tract in  some  particular  by  the  plaintiff  or  those  under  him,  he  should 
make  it  a  part  of  his  defense  by  proper  averment,68  by  alleging  the 


complaint,  and  that  there  was  no  con- 
sideration, implied  or  expressed,  therein 
binding  upon  defendant,"  is  insuffi- 
cient to  put  in  issue  the  execution  of 
the  contract.  Hargrove  v.  Adeock, 
111  N.  C.  166,  16  S.  E.  16. 

Denial  Sufficient. — A  verified  answer 
that  he  never  made  or  joined  in  the 
making  of  the  instrument  in  question, 
and  that  if  his  name  appeared  therein 
said  signature  was  a  forgery  is  a,  suffi- 
cient specific  denial  of  the  signature. 
Ludlow  v.  Berry,  62  Wis.  78,  22  N.  W. 
140. 

57.  Inglish  v.  Ayer,  92  Mich.  370,  52 
N.  W.  639;  Jaeobson  v.  Miller,  41  Mich. 
90,  1  N.  W.  1013. 

58.  Chambers  v.  Games,  2  Greene 
(Iowa)  320;  Cowing  v.  Peterson,  36 
Minn.  130,  30  N.  W.  461. 

59.  Inglish  v.  Ayer,  92  Mich.  370, 
52  N.  W.  639;  Jaeobson  v.  Miller,  41 
Mich.  90,  1  N.  W.  1013;  Lobdell  v. 
Merchants  &  Mfg.  Bank,  33  Mich.  408; 
Peoria  Marine  &  F.  Ins.  Co.  v.  Perkins, 
16  Mich.  380;  Pegg  v.  Bidleman,  5  Mich. 
26;  Bausman  v.  Credit  Guar.  Co.,  47 
Minn.  377,  50  N.  W.  496. 

60.  Cowing  v.  Peterson,  36  Minn. 
130,  30  N.  W.  461. 

61.  Brooks  v.  Chilton,  6  Cal.  640. 

62.  Lobdell  v.  Merchants  &  Mfg. 
Bank,  33  Mich.  408;  Pegg  v.  Bidleman, 
5  Mich.  26. 

As  Partners. — If  defendants  are 
charged  with  having  executed  the  in- 
strument sued  on  as  partners,  a  plea  of 
general  issue  admits  the  fact  of  part- 
nership. Lobdell  v.  Merchants  &  Mfg. 
Bank,  33  Mich.  408. 

63.  Inglish  v.  Ayer,  92  Mich.  370, 


52  N.  W.  639;  Bausman  v.  Credit  Guar. 
Co.,  47  Minn.  377,  50  N.  W.  496.      > 

64.  Bausman  v.  Credit  Guar.  Co.,  47 
Minn.  377,  50   N.  W.  496. 

65.  Ord  v.  Steamer  Uncle  Sam,  13 
Cal.  369;  Curtis  v.  Eichards,  9  Cal.  33; 
Thorn  v.  New  York  Cent.  Mills,  10  How. 
Pr.  (N.  Y.)  19;  Shearman  v.  New  York 
Cent.  Mills,  1  Abb.  Pr.  (N.  Y.)  187; 
Mott  v.  Burnett,  1  N.  Y.  Code  Bep. 
(N.  S.)  225.  See  7  Standard  Proc. 
44;  10  Standard  Proc.  269,  270,  272;  and 
the  title   "Information  and.  Belief." 

This  rule  applies  to  the  acts  of  a 
corporation  as  well  as  an  individual. 
A  corporation  as  well  as  an  individual 
can  as  well  know  the  acts  of  its  agents 
as  anything  else.  A  director  of  a  cor- 
poration cannot  deny  the  execution  of 
the  instrument  by  the  corporation  for 
want  of  knowledge  or  information  suf- 
ficient to  form  a  belief.  Thorn  v.  New 
York  Cent.  Mills,  10  How.  Pr.  (N.  Y.) 
19. 

66.  Ariz. — Evans  v.  Gleneross,  4  Ariz. 
222,  36  Pac.  212.  Cal.— Blethen  v. 
Blake,  44  Cal.  117.  N.  Y.— Clegg  v. 
New  York  Newspaper  Union,  72  Hun 
395,  25  N.  Y.  Supp.  565. 

Plea  to  Allegation  of  Tender. — In  an 
action  on  an  instrument  containing 
mutual  covenants,  where  the  plaintiff 
avers  tender  of  performance  on  his 
part,  the  defendant  is  bound  to  take 
issue  upon  such  averment,  and  is  not 
at  liberty  to  plead  non-performance  of 
the  covenants  on  the  part  of  the  plain- 
tiff. Traver  v.  Halsted,  23  Wend.  (N. 
Y.)    66. 

Defendant  must  either  deny  compli- 
ance with  the  terms  of  the  contract, 
or  specially  plead  the  non-compliance 
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facts  showing  the  breach  complained  of  and  not  his  conclusion  there- 
from.67 

It  is  not  sufficient  to  allege  generally  that  the  work  was  done  in 
so  unskillful  and  unworkmanlike  a  manner  as  to  be  wholly  useless, 
and  of  no  value,68  or  to  allege  generally  that  the  work  was  not  com- 
pleted within  the  time  provided  by  the  contract.69 

Negativing  Exceptions.  —  If  the  contract  contain  exceptions  to  the  re- 
quirement of  performance,  the  defendant  in  alleging  a  breach  on  the 
part  of  the  plaintiff,  must  negative  such  exception.70 

If  the  provision  which  has  been  breached  by  plaintiff  is  a  collateral 
or  independent  covenant  or  promise,  a  plea  setting  up  such  breach 
does  not  state  a  defense  to  the  action,  unless  expressly  so  provided  by 
the  contract,71  but  if  the  defendant  wishes  to  avail  himself  of  non- 
performance thereof  as  a  partial  defense,  he  must  plead  such  non- 
performance on  the  part  of  the  plaintiff.72 


with  the  provision  as  a  matter  of  de- 
fense. Evans  v.  Glencross,  4  Ariz.  222, 
36  Pac.  212. 

67.  Ind. — Branham  v.  Johnson,  62 
Ind.  259.  Pa. — General  Elec.  Co.  v. 
Camden  Iron  Works,  239  Pa.  411,  86 
Atl.  1012;  Eeilly  v.  White,  234  Pa. 
115,  82  Atl.  HOT.  Eng.— Glenn  v. 
Leith,  22  Eng.  L.  &  Eq.  489. 

An  allegation  "that  plaintiff  so  con- 
ducted himself  and  knowingly  violated 
the  conditions  and  covenants  of  the 
said  contract,"  is  an  allegation  of  a 
conclusion  and  not  of  fact.  Chauvrant 
v.  Maillard,  4  N.  Y.  Supp.  126.  See 
Coffin  v.  Grand  Eapids  H.  Co.,  18  N.  Y. 
Supp.  782,  46  N.  Y.  St.  851. 

"That  plaintiff  wrongfully  brought 
this  action  in  violation  of  their  written 
agreement,"  etc.,  is  an  allegation  of  a 
conclusion.  Coffin  v.  Grand  Eapids  H. 
Co.,  18  N.  Y.  Supp.  782,  46  N".  Y.  St. 
851. 

Conclusion  of  Pleader  as  to  Breach. 
A  plea  setting  up  as  a  breach  of  a  con- 
tract for  the  construction  of  a  house 
that  the  house  built  was  smaller  than 
contracted  for  is  defective  if  it  does 
not  allege  the  size  of  the  building 
contracted  for.  Alabama  Jail  &  B.  Co. 
v,  Marion  County,  145  Ala.  684,  40  So. 
100. 

68.     Parks  v.  Holmes,   22  111.  522. 

An  averment  that  by  reason  of  the 
negligent,  unskillful  and  poor  manner 
of  doing  the  work,  the  rain  came  in 
through  the  window  where  the  same 
was  connected  to  the  house,  is  sufficient 
although  the  plea  fails  to  set  out  the 
particulars  wherein  the  work  was  de- 
fective.   Krebs  Mfg.  Co.  v.  Brown,  108  | 
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Ala.  508,  18  So.  659,  54  Am.  St.  Eep. 
188. 

69.  Allegation  of  Delay  Being  Un- 
reasonable.— In  an  action  by  the  sub- 
contractor against  the  contractors  for 
a  municipal  building  to  recover  a 
balance  alleged  to  be  due  for 
materials  and  work,  an  affidavit  of 
defense  is  insufficient  which  sets  up  as 
a  defense  a  delay  in  the  completion  of 
the  work  without  any  showing  that  the 
work  was  to  be  completed  at  a  spe- 
cified date  or  that  the  delay  was  an 
unreasonable  one.  Kapailo  Mfg.  Co.  v. 
Pay,  55  Pa.  Super.  564 

Allegation  of  Delay  Must  Show  Time 
Consumed  Thereby. — Pleas  averring 
that  the  work  was  not  completed  with- 
in the  time  specified  in  the  contract 
by  reason  of  the  fact  that  there  were 
numerous  delays  occasioned  by  plain- 
tiff's conduct,  but  not  showing  how 
much  time  was  consumed  by  reason  of 
the  delays  complained  of,  are  bad. 
United  States  P.  &  G.  Co.  v.  Damskib- 
saktieselskabet  Habil,  138  Ala.  348,  35 
So.  344. 

70.  Where  the  contract  provides  for 
the  building  of  a  dam  within  a  specified 
time  ' '  unavoidable  accidents  excepted, ' ' 
a  plea  by  the  defendant  alleging  non- 
performance on  the  part  of  the  plain- 
tiff, which  does  not  negative  the  ex- 
ception in  the  contract,  is  bad  on  gen- 
eral demurrer.  Scott  v.  Whipple,  6 
Me.  425. 

71.  Port  Whitby,  etc.  E.  Co.  v.  Dura- 
ble, 32  U.  C.  Q.  B.  36,  failure  to  make 
payments  as  required  by  terms  of  eon- 
tract. 

72.  Clegg  v.  New  York  Newspaper 
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b.  Of  Conditions  Precedent.  —  Notwithstanding  the  statutes  authoriz- 
ing plaintiff  to  plead  generally  the  performance  of  conditions  precedent, 
the  defendant  must,  if  he  relies  upon  the  fact  that  any  of  the  con- 
ditions precedent  have  not  been  performed,  specify  the  particulars  in 
which  the  plaintiff  has  failed.73  If  defendant  fails  to  set  up  a  con- 
dition precedent  and  its  breach  by  the  plaintiff,  this  defense  is  waived.74 

e.  Performance  by  Defendant.  —  Where  a  party  relies  upon  an 
executory  contract  to  sustain  a  defense  he  is  required  to  allege  fulfill- 
ment upon  his  part  of  the  covenants  which  he  was  obligated  to  per- 
form,75 or  a  sufficient  excuse  for  his  non-performance,  if  the  contract 


Union,  72  Hun  395,  25  1ST.  Y.  Supp. 
565. 

73.  XJ.  S. — Kahnweiler  v.  Phenix  Ins. 
Co.,  67  Fed.  483,  14  G.  C.  A.  485.  Fla. 
Thomas  v.  Walden,  57  Fla.  234,  48  So. 
746;  Livingston  v.  Anderson,  30  Fla. 
117,  11  So.  270.  Ky.— Preston  v.  Kob- 
erts,  12  Bush  570;  Gridler  V.  Farmers' 
&  Drovers'  Bank,  12  Bush  333.  N.  J. 
Ottawa  Tribe  No.  15  v.  Munter,  60  N. 
J.  L.  459,  38  Atl.  696;  Vreeland  v. 
Beekman,  36  N.  J.  L.  13. 

Thus  a  plea  alleging  generally  that 
the  plaintiff  did  not  perform  the  cov- 
enants in  the.  contract  which  were  to 
be  performed  by  him  is  subject  to  de- 
murrer. Such  a  plea  does  not  negative 
the  conditions  by  expressly  pointing 
them  out;  but  negatives  the  perform- 
ance, by  the  plaintiffs,  of  all  of  the 
covenants  contained  in  the  writing. 
Stipulations  may  be  contained  in  the 
writing  which  are  not  precedent  con- 
ditions. These  are  equally  binding  on 
each  party,  and  for  a  failure  each  may 
have  his  action.  Muldrow  v.  MeCleland, 
1  Litt.  (Ky.)  1,  the  court  saying: 
"Although  the  plea  contains  a,  negative 
of  the  performance  of  the  precedent 
conditions,  yet  as  it  imposes  upon  the 
appellants  the  burden  of  proving  that 
they  performed  all  their  covenants,  be- 
fore the  action  could  be  sustained,  by 
combining  the  denial  of  the  other  cov- 
enants in  the  same  plea,  the  plaintiffs 
ought  not  to  have  been  bound  to  take 
issue  thereon,  and  therefore,  did  right 
in  demurring  to  it." 

Allegations  that  plaintiff  has  not 
performed  and  carried  out  his  contract 
as  he  agreed  to  do,  and  also  that  he 
did  not  perform  the  work  therein  men- 
tioned in  a  faithful  and  workmanlike 
manner  are  too  general  under  the  rule 
stated  in  the  text.  Livingston  v.  An- 
derson, 30  Fla.  117,  11  So.  270. 

Defendant  who  desires  to  controvert 


plaintiff's  allegation  of  conditions  per- 
formed by  relying  on  the  breach  of 
one  condition,  should  deny  that  the 
same  had  been  fulfilled  or  specifically 
plead  the  same  as  a  matter  of  defense. 
Evans  v.  Glencross,  4  Ariz.  222,  36  Pac. 
212. 

Negative  Pregnant. — A  denial  that 
plaintiff  had  performed  all  the  condi- 
tions precedent  is  not  a  negative  preg- 
nant, since  the  failure  to  perform  any 
one  condition  precedent  would  be  fatal, 
and  the  plaintiff  must  needs  prove  his 
ease  within  the  full  extent  of  the  de- 
nial. Electrical  Equipment  Co.  v. 
Feuerlicht,  90  N.  Y.  Supp.  467. 

In  answer  to  the  averment  of  per- 
formance generally,  an  allegation  which 
' '  denies  that  the  plaintiff  has  fully  com- 
plied with  and  performed  all  and  sin- 
gular the  terms  and  conditions  of  said 
contract,"  is  a  negative  pregnant  rais- 
ing no  issue.  Schneider  Brew.  Co.  v. 
American  Ice  Mach.  Co.,  77  Fed.  138, 
23  C.  C.  A.  89. 

74.  Kahnweiler  v.  Phenix  Ins.  Co., 
67  Fed.  483,  14  C.   C.  A.  485. 

75.  Parker  Land  &  Imp.  Co.  v. 
Ayres,  43  Ind.  App.  513,  87  N.  E. 
1062;  Brooklyn  Heights  B.  Co.  v.  Brook- 
lyn City  B.  Co.,  135  N.  Y.  Supp.  990, 
1008. 

Where  there  is  an  extension  of  time 
to  complete  the  contract,  defendant 
should  aver  performance  within  the  en- 
larged time.  Cox  v.  Way,  3  Blackf. 
(Ind.)  143. 

Payment  and  Extension  of  Time  To 
Perform. — If  the  time  of  payment  men- 
tioned in  a  written  contract  not  under 
seal  is  enlarged  by  agreement  of  the 
parties  and  payment  was  in  fact  made 
according  to  the  enlarged  time,  "the 
defendant  may  show  it  by  pleading 
specially  the  agreement  to  enlarge  the 
time  of  payment  and  payment  accord- 
ingly."   Pike  v.  Mott,  5  Vt.  108. 
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has  not  been  fulfilled.76  If  he  relies  upon  an  act  of  God,"  or  upon 
some  act  of  the  adverse  party  as  an  excuse  for  non-performance,  specific 
allegations  of  such  act  are  necessary.78 

Generally  the  facts  constituting  the  performance  must  he  alleged,  a  mere 
general  allegation  of  performance  being  insufficient  where  the  covenant 
is  to  perform  a  specific  act.79  Indeed,  the  plea  of  performance  gen- 
erally is  only  allowable  when  all  the  covenants  are  in  the  affirmative,80 


76.  Parker  I/and  &  Imp.  Co.  v. 
Ayres,  43  Ind.  App.  513,  87  N.  E.  1062; 
Brooklyn  Heights  B.  Co.  v.  Brooklyn 
City  E.  Co.,  135  N.  Y.  Supp.  990,  1008. 

Time  of  Plaintiff's  Refusal  To  Permit 
Defendant  Performing.^In  an  action  of 
debt  on  a  bond  for  the  performance  of 
Work  within  a  limited  time,  it  was  held 
that  the  plea  of  readiness  to  do  the 
work  and  of  plaintiff's  refusal  to  per- 
mit its  performance  should  show  that 
the  refusal  of  the  plaintiff  was  before 
the  expiration  of  time  limited.  CoX 
v.  Way,  3  Blackf.   (Ind.)   143. 

77.  New  Haven  &  K.  Oo.  v.  Quin- 
tard,  6  Abb.  Pr.  N.  S.  (N.  Y.)  138,  37 
How.  Pr.  39. 

78.  U.  S.-^Kahnweiler  v.  Phenix  Ins. 
Co.,  67  Fed.  483,  14  C.  C.  A.  485.  Ky. 
Preston  v.  Boberts,  12  Bush  570,  583. 
N.  Y.— Brooklyn  Heights  E.  Co.  v. 
Brooklyn  City  B.  Co.,  13:5  N.  Y.  Supp. 
990,   1008. 

See  6  Standard  Proc.  160. 

79.  Ark. — Dickinson  v.  Burr,  7  Ark. 
34,  41.  Mass. — Tinney  v.  Ashley,  15 
Pick.  546,  26  Am.  Dee.  620.  N.  J. 
Hogencamp  v.  Ackerman  &  Brown,  24 
N.  J.  L.  133.  But  see  Isetts  v.  Bliwise, 
72  N.  J.  L.  102,  60  Atl.  200.  Pa.— Big- 
ham  v.  Wabash-Pittsburg  T.  E.  Co.,  223 
Pa.  106,  72  Atl.  318.  Bng. — Kepp  v. 
Wiggett,  6  C.  B.  280,  136  Bng.  Eeprint 
1259;  Eoakes  v.  Manser,  1  C.  B.  531, 
135  Eng.  Eeprint  648;  Cutler  v.  South- 
ern, 1  Wm.  Saund.  116,  85  Eng.  Eeprint 
125,  note;  Wimbledon  v.  Holdrip,  1 
Lev.  303,  83  Eng.  Eeprint  419. 

Where  the  covenant  is  specific  for 
the  payment  of  certain  sums  of  money, 
the  pleader  should  set  forth  specially 
tho  mode  of  performance.  Dickinson  v. 
Burr,  7  Ark.  34,  41;  Halsey  v.  Carpen- 
ter, Cro.  Jae.  359,  79  Eng.  Eeprint 
308. 

Where  the  declaration  assigns  spe- 
cific breaches,  a  plea  of  general  per- 
formance must  either  be  regarded  as 
a  nullity,  or  as  putting  in  issue,  the 
acts  of  omission  or  commission  imputed 
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to  the  defendant  as  violations  of  his 
compact.  Pinley  v.  Boehme,  3  Gill  & 
J.  (Md.)  42,  wherein  the  court  said 
"the  plea  of  general  performance  in 
this  case  applies  only  to  those  cov- 
enants which  are  alleged  to  have  been 
broken.  If  it  were  otherwise,  and  ac- 
cording to  its  literal  import,  the  plea 
of  general  performance  put  in  .issue 
every  covenant  on  the  part  of  the  de- 
fendant to  be  performed,  it  might  pro- 
duce this  strange  absurdity,  that  the 
plaintiff  would  recover  damages  for 
breaches  of  covenants,  whereof  he  had 
never  complained;  but  on  the  contrary, 
the  performance  of  which  by  legal  in- 
tendment, he  had  admitted  by  his  dec- 
laration." 

Though  a  statute  provides  that  "in 
pleading  the  performance  of  a  condi- 
tion precedent  in  a  contract,  it  is  not 
necessary  to  state  the  facts  constitut- 
ing performance,  but  the  party  may 
state  generally  that  he  duly  performed 
all  the  conditions  pn  his  part,"  "if  the 
matters  form  the  consideration,  the 
thing  done  should  be  specially  alleged. 
If  again,  the  answer  intends  to  show 
the  performance  of  an  agreement  made 
by  defendant,  the  acts  done  should  be 
averred."  Les  Successeurs  D'  Aries  v. 
Preedman,  21  Jones  &  S.  (N.  Y.)  518. 

Sufficient  Allegation. — An  answer  al- 
leging in  substance  that  the  plaintiff's 
predecessor  took  the  performance  of 
the  work  out  of  his  hands,  is  a  suffi- 
cient allegation  of  performance  down 
to  the  time  at  which  this  happened. 
Ivy  Courts  Eealty  Co.  v.  Morton,  73 
App.  Div.  335,  76  N.  Y.  Supp.  687. 

80.  Dickinson  v.  Burr,  7  Ark.  34,  41, 
citing  Story  PI.  215,  note;  292,  note. 

A  plea  of  general  performance  may 
be  pleaded  to  covenants  and  conditions, 
where  they  are  all  in  the  affirmative 
(State  v.  Leavell,  3  Blackf.  (Ind.)  117; 
Lord  Arlington  v.  Merricke,  2  Wm. 
Saund.  .403,  410,  85  Eng.  Eeprint  1215, 
1219,  and  note,  unless  the  special  aver- 
ments of  the  declaration  change  the 
character  of  the  defense,  by    making 
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and  where  the  facts  are  of  such  a  complicated  and  intricate  character 
that  a  particular  statement  would  cause  great  prolixity.81 

A  plea  of  general  performance  is  improper  where  the  covenant  is 
in  the  negative,82  or  disjunctive  form;83  for  to  the  former  he  must 
give  a  special  answer  in  the  negative,  and  as  to  the  latter  he  must 
show  which  of  them  he  has  performed.84 

A  plea  of  covenants  performed  admits  the  execution  of  the  instrument 
and  supersedes  the  necessity  of  other  proof  thereon.85  If  made  "with- 
out absque  hoc,"  it  also  admits  performance  by  plaintiff;86  but  a  plea 
of  covenants  performed  absque  hoc  puts  plaintiff  to  proof  of  per- 
formance.87 

5.  _  Failure  of  Consideration.  —  a.  Where  Failure  of  Consideration 
Partial.  —  Except  where  fraud  entered  into  the  inception  of  the  con- 
tract88 at  common  law  a  partial  failure  of  consideration  could  not  be 
set  up  by  plea  or  answer,  defendant  being  required  to  resort  to  a 
cross-action  for  damages,89  but  under  the  statutes  of    the    various 


special   negative   averments   in   assign- 
ing the  breach.    State  v.  Leavell,  supra. 

81.  Tinney  v.  Ashley,  15  Pick. 
(Mass.)  546,  26  Am.  Dec.  620;  Cutler 
v.  Southern,  1  Wm.  Saund.  116,  85  Eng. 
Reprint  125,  note;  Stephens'  PI.  336, 
359.     See  6  Standard  Proc.  159. 

Thus,  where  the  condition  is  to  re- 
turn all  writs  or  to  account  for  all 
moneys  received,  a  general  allegation 
of  performance  is  sufficient.  Tinney  v. 
Ashley,  15  Pick.  (Mass.)  546,  26  Am. 
Dec.  620,  citing  Story  on  PI.  (1st  ed.) 
154. 

Setting  Up  Contract. — At  common 
law  when  the  defendant  pleaded  per- 
formance generally  he  was  required  to 
set  out  the  instrument  in  his  plead- 
ing because  it  might  contain  negative 
and  alternative  covenants.  Earl  of 
Kerry  v.  Baxter,  4  East  340,  102  Eng. 
Reprint  861;  Sanders  v.  Coward,  15  M. 
&  W.  48. 

82.  Hogencamp  v.  Aekerman  & 
Brown,  24  N.  J.  L.  133;  Earl  of  Kerry 
v.  Baxter,  4  East  340,  102  Eng.  Eeprint 
861;  Cutler  v.  Southern,  1  Wm.  Saund. 
116,  85  Eng.  Reprint  125,  note. 

* '  The  reasons  why  the  general  allega- 
tion of  performance  does  not  properly 
apply  to  negative  or  disjunctive  mat- 
ters are,  that  in  the  first  ease  the  plea 
would  be  indirect  or  argumentative  in 
its  form — in  the  second,  equivocal." 
Stephens'  PI.  365. 

83.  Earl  of  Kerry  v.  Baxter,  4  East 
340,  102  Eng.  Reprint  861;  Sanders  v. 
Coward,  15  Mees.  &  Wels.  48. 

84.  Cutler  v.  Southern,  1  Wm.  Saund. 
116,  85  Eng.  Reprint  125,  note. 


85.  Barnett  v.  Crutcher,  3  Bibb  (Ky.) 
202;  Zents  v.  Degnard,  70  Pa.  192;  Roth 
v.  Miller,  15  Serg.  &  R.  (Pa.)  100; 
Weave  v.  Jenkins,  2  Yeates  (Pa.)  107. 
See  also  Harrison  v.  Park,  1  J.  J. 
Marsh.  (Ky.)  170. 

According  to  the  Alabama  practice, 
however,  it  still  devolves  upon  the 
plaintiff  to  produce  the  instrument  on 
which  he  has  declared,  to  the  jury. 
Bryant  v.  Simpson,  3  Stew.  (Ala.)  339. 

86.  Zents  v.  Legnard,  70  Pa.  192. 
But  see  Barnett  v.  Crutcher,  3  Bibb 
(Ky.)  202  (wherein  the  court  said: 
"Such  a  plea  admits  the  defendant 
made  the  covenant  alleged  in  the  dec- 
laration, and  the  only  inquiry  on  the 
trial  of  the  issue,  is  whether  the  cov- 
enant has  been  performed?") ;  'Neave 
v.  Jenkins,  2  Yeates  (Pa.)  107  (holding 
that  a  plea  of  covenant  performed 
"does  not  admit  that  the  adverse  party 
has  fully  performed  his  agreement"). 

87.  Reiter  v.  Morton,  96  Pa.  229. 

88.  Peden  v.  Moore,  1  Stew.  &  P. 
(Ala.)  71,  21  Am.  Dec.  649,. 655. 

"This  qualified  admission  of  the  de- 
defense  originated  from  the  rule  that 
fraud  vitiates  a  contract  ab  initio." 
Peden  v.  Moore,  1  Stew.  &  P.  (Ala.)  71, 
21  Am.  Dec.  649,  655. 

89.  V.  S.— Withers  v.  Greene,  9  How. 
213,  13  L.  ed.  109;  Thornton  v.  Wynn, 
12  Wheat.  183,  6  L.  ed.  595;  Scudder  V. 
Andrews,  2  McLean  464,  21  Fed.  Cas. 
No.  12,564.  Ky.— Willett  v.  Forman,  3 
J.  J.  Marsh  292.  N.  H*— Nichols  v. 
Hunton,  45  N.  H.  470.  Eng.— Tye  v. 
Cwynne,  2  Campb.  346;  Morgan  v.  Eich- 
ardson,   1   Campb.  40,  n;   Gray  «.  Cox, 
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states00  or  by  judicial  construction,  in  order  to  avoid  circuity  of  action, 
a  plea  of  partial  failure  of  consideration  may  be  set  up  in  defense  to 
the  action,  it  being  a  defense  pro  tanto.91  Such  a  defense  is  not  ad- 
missible under  a  plea  in  bar,  as  it  merely  reduces    the    damages.92 

The  defendant,  instead  of  pleading  in  bar,  should  plead  the  general 
issue  and  give  notice  with  such  plea  of  the  partial  failure  in  the 
respect  complained  of,93  unless  the  facts  relied  upon  as  constituting  a 
partial  failure  of  consideration  are  set  up  in  the  answer.94 

b.  Where  Entire  Failure  of  Consideration.  —  If  there  is  a  total 
want  or  failure  of  consideration,  the  defendant  may  either  plead  that 
defense,  in  bar,95  or  give  it  in  evidence,  under  a  notice  upon  a  plea 


4  Barn.  &  Cress.  108,  107  Eng.  Reprint 
999,  10  E.  C.  L.  502,  1  Car.  &  P.  184, 
12  E.  C.  L.  115;  Laing  v.  Fidgeon,  4 
Campb.  169,  6  Taunt  108,  128  Eng.  Ee- 
print  974;  Mann  v.  Lent,  10  Barn.  & 
Cress.  877,  109  Eng.  Reprint  674. 

If  a  plea  impeach  consideration  of 
contract  for  failure,  an  entire  failure 
must  be  averred.  Willett  v.  Eorman, 
3  J.  J.  Marsh.  (Ky.)  292.       ' 

Set-off  can  be  made  under  a  plea  of 
failure  of  consideration,  total  or  par- 
tial.    Johnson  V.  Wilson,  54  HI.  419. 

90.  Nichols  v.  Hunton,  45  N.  H.  470; 
Raritan  R.  E.  Co.  v.  Middlesex,  etc.  Co. 
(N.  J.),  51  Atl.  623. 

Such  statutes  apply  to  causes  of  ac- 
tion existing  at  its  passage,  if  the  ac- 
tion is  brought  afterwards,  as  the 
rights  of  the  parties  are  not  changed. 
A  mere  circuity  of  action  is  obviated. 
Nichols  v.  Hunton,  45  N.  H.  470. 

Partial  failure  of  consideration  can- 
not be  availed  of  by  plea  in  an  action 
on  a  sealed  instrument  reciting  a  con- 
sideration. Earitan  E.  E.  Co.  v.  Mid- 
dlesex &  S.  Traction  Co.  (N.  J.),  51 
Atl.  623;  Lord  v.  Brookfield,  37  N.  J. 
L.  552. 

91.  XJ.  S.— "Withers  *.  Greene,  9  How. 
213,  13  L.  ed.  109;  Miller  *.  Smith,  1 
Mason  437,  17  Fed.  Gas.  No.  9,590.  Ala. 
Peden  v.  Moore,  1  Stew.  &  P.  71,  21 
Am.  Dec.  649.  Ark. — Berry  v.  Diamond, 
19  Ark.  262;  Keller  v.  Vowell,  17  Ark. 
445.  Fla.— Stafford  v.  Anders,  8  Fla. 
34.  Ga. — Eobinson  v,  Wilson,  19  Ga. 
505;  Simmons  v.  Blackman,  14  Ga.  318. 
Ky.— Culver  v.  Blake,  6  B.  Mon.  528. 
Me. — McCormiek  v.  Sawyer,  108  Me. 
405,  81  Atl.  482.  Mass.— Hodgkins  v. 
Moulton,  100  Mass.  309;  Loring  v.  Sum- 
ner, 23  Pick.  98;  Parish  v.  Stone,  14 
Pick.  198.  N.  Y.— Payne  v.  Cutler,  13 
Wend.  605;  People  v.  Niagara  C.  PL,  12 
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Wend.  246;  Burton  v.  Stewatt,  3  Wend. 
236,  20  Am.  Dec.  692.  Tex. — Fortson's 
Admr.  v.  Caldwell,  17  Tex.  627. 

A  breach  of  warranty,  on  the  part  of 
plaintiff  respecting  the  construction 
and  operation  of  an  agricultural  imple- 
ment, for  which  an  action  for  the  pur- 
chase price  was  brought,  may  be  set  up 
to  recoup  the  damages  thereby  sus- 
tained. McCormiek  v.  Sawyer,  108  Me. 
405,  81  Atl.  482.  See  also  Miller  v. 
Smith,  1  Mason  437,  17  Fed.  Cas.  No. 
9,590. 

92.  Earitan  R.  R.  Co.  v.  Middlesex, 
etc.  Co.  (N.  J.),  51  Atl.  623;  Lord  v. 
Brookfield,  37  N.  J.  L.  552;  Tallmadge 
v.  Wallis,  25  Wend.  (N.  Y.)  107. 

93.  Me. — McCormiek  v.  Sawyer,  108 
Me.  405,  81  Atl.  482.  N.  J.— Raritan  R. 
Co.  v.  Middlesex,  etc.  Co.,  51  Atl.  623. 
N.  Y.— Eldridge  v.  Mather,  2  N.  Y.  157; 
Tallmadge  v.  Wallis,  25  Wend.  107; 
Eunyan  v.  Nichols,  11  Johns.  547. 

94.  McCormiek  v.  Sawyer,  108  Me. 
405,  81  Atl.  482;  Hodgkins  v.  Moulton, 
100  Mass.  309. 

95.  McCormiek  v.  Sawyer,  108  Me. 
405,  81  Atl.  482;  Clark  v.  Holway,  101 
Me.  391,  64  Atl.  642;  Tallmadge  v.  Wal- 
lis, 25  Wend.  (N.  Y.)  107. 

Entire  failure  of  consideration  may 
be  given  in  evidence  under  the  general 
issue  without  a  notice  of  this  defense. 
McCormiek  v.  Sawyer,  108  Me.  405,  81 
Atl.  482;  Clark  v.  Holway,  101  Me. 
391,  64  Atl.  642. 

Where  the  failure  of  consideration  is 
total,  as  where  nothing  of  value  has 
been  received  by  the  defendant  under 
it  and  the  plaintiff  cannot  perform  it, 
no  notice  of  rescission  is  required,  but 
the  defendant  may  plead  want  or  fail- 
ure of  consideration.  Euss  Lumb.  &  M. 
Co.  i>.  Muscupiabe,  etc.  Co.,  120  Cal.  521, 
52  Pac.  995,  65  Am,  St,  Rep.  186. 
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denying  the  execution  of  the  instrument  declared  upon.98 

c.  How  Pleaded.  —  Where  the  defendant  relies  upon  failure  of 
consideration  he  should  plead  the  facts  constituting  the  alleged  failure 
of  consideration  by  showing  what  the  original  consideration  was  and 
then  .set  forth  how  the  original  consideration  failed.97  To  allege  merely 
that  the  consideration  had  failed,  without  showing  how,  is  not  good, 
as  it  is  a  mere  conclusion.98 

The  answer  should  aver  whether  there  is  a  partial  or  total  failure 
of  consideration,  where  a  failure  of  consideration  is  relied  upon.99 
An  answer  which  avers  a  total  failure  but  shows  only  a  partial  failure 


96.  Tallmadge  v.  Wallis,  25  "Wend. 
(N.  Y.)    107. 

That  the  notice  of  defense  did  not 
designate  the  defense  by  the  name  of 
a  failure  of  consideration  is  sufficient, 
•where  the  facts  set  up  and  relied  upon 
showed  that  there  was  such  a  failure. 
Clark  v.  Holway,  101  Me.  391,  64  Atl. 
642. 

97.  Ala. — Sims  v.  Herzfeld,  95  Ala. 
145,  10  So.  227;  Carmelich  v.  Mims,  88 
Ala.  335,  6  So.  913;  Mead  v.  Hughes' 
Admr.,  15  Ala.  141,  50  Am.  Rep.  123. 
Ark.— Keller  v.  Vowell,  17  Ark.  445; 
Wheat  v.  Dotson,  12  Ark.  699;  Dickson 
T.  Burk,  6  Ark.  412,  44  Am.  Dec.  521. 
Cal. — Gushee  v.  Deavitt,  5  Cal.  160,  63 
Am.  Dec.  116.  Fla. — Ahren  v.  Willis,  6 
Fla.  359.  Ga.— Witt  v.  Baker,  13  Ga. 
App.  396,  79  S.  E.  243.  El.— Robertson  «. 
Merriam,  106  HI.  App.  610;  Wilson  v. 
King,  83  111.  232;  Hough  v.  Gage,  74  111. 
257;  Christopher  v.  Cheney,  64  111.  26; 
Kinney  v.  Turner,  15  111.  182;  Evans 
v.  Comrs.,  etc.,  6  111.  654;  Bradshaw  v. 
Newman,  1  111.  133,  12  Am.  Dec.  149; 
Poole  v.  Vanlandingham,  1  111.  47;  Cor- 
nelius v.  Vanorsdall,  1  111.  23;  Fan-is  v. 
Alfred,  171  111.  App.  172.  Ind.— Moore 
V.  Bovd,  95  Ind.  134;  Swope  v.  Fair,  18 
Ind.  300;  Manly  v.  Hubbard,  9  Ind.  230; 
Webster  v.  Parker,  7  Ind.  185;  Apple- 
gate  v.  Crawford,  2  Ind.  579;  Garrett 
v.  Heaston,  5  Blackf.  349.  Ky.— Wil- 
lett  v.  Forman,  3  J.  J.  Marsh.  292.  Mo. 
Staley  v.  Ivory,  65  Mo.  74;  Smith  M. 
Purifier  Co.  v.  Bembaugh,  21  Mo.  App. 
390.  Tex. — Clifton  v.  Brundage,  25 
Tex.  331;  Fortson's  Admr.  v.  Caldwell, 
17  Tex.  627. 

The  plea  of  failure  of  consideration 
should  show  in  what  manner  it  has 
failed,  and  the  circumstances  of  fail- 
ure should  be  set  out  with  as  much 
precision  as  iu  the  declaration.  Sheldon 
p.  Lewis,  97  111.  640;  Honeyman  p.  Jar- 


vis,  64  111.  366;  Farris  v.  Alfred,  171  111. 
App.  172. 

An  answer  which  alleges  the  facts 
constituting  the  defense  of  failure  of 
consideration  is  sufficient.  Forgotston 
v.  Cragin,  62  App.  Div.  243,  70  N.  Y. 
Supp.  979. 

In  an  action  on  a  non-negotiable  note 
against  the  maker,  an  answer,  that  the 
maker  being  security  for  the  payee,  the 
latter  deposited  with  him  a  chattel  as  a 
pledge  for  his  indemnity,  and  that 
thereupon,  the  note  was  given,  merely 
as  evidence  of  deposit,  was  held  to  con- 
stitute a  sufficient  plea  of  want  of  con- 
sideration.    Doan  v.  Moss,  20  Mo.  297. 

Where  it  is  averred  that  the  consid- 
eration had  wholly  failed  but  it  is  im- 
perfectly stated,  prpof  of  the  omitted 
and  defectively  stated  facts  would  .nec- 
essarily be  made  in  proving  these  facts 
and  it  is  a  good  defense.  Williams  v. 
Warnell,  28  Tex.  610. 

98.  Dickson  v.  Burk,  6  Ark.  412; 
Coleman  v.  Harper,  1  A.  K.  Marsh. 
(Ky.)   602. 

The  reason  assigned  sometimes  is  that 
the  plea  is  too  uncertain  (Coleman  v. 
Harper,  1  A.  K.  Marsh.  (Ky.)  602). 
"This  is  one  very  good  reason,  but  an- 
other as  good  and  better,  might  be 
added  to  it,  and  that  is,  that  whether 
the  consideration  had  failed  or  not, 
must  be  determined  by  the  law  from 
the  facts;  and  it  is  therefore  necessary 
that  the  facts  should  be  stated  by  the 
plea."     Dickson  v.  Burk,  6  Ark.  412. 

A  plea  which  merely  states  that  the 
consideration  has  failed  without  show- 
ing the  manner  of  failure  is  insuffi- 
cient as  being  the  statement  of  a  legal 
conclusion.  Raritan  R.  Co.  v.  Middle- 
sex Traction  Co.  (N.  J.),  51  Atl.  623; 
Hammond  v.  Earle,  58  How.  Pr.  (N, 
Y.)  426. 

99.  Clough  v.  Murray,  19  Abb.  Pr. 
(N.  Y.)   97. 
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is  insufficient,1  but  this  will  not  prevent  a  defendant  who  pleads  a  total 
failure  from  availing  himself  of  a  partial  failure.2 

6.  Want  of  Consideration.  —  a.  Generally.  —  Ordinarily  the  de- 
fense of  want  of  consideration  may  be  made  at  law.3 

In  actions  upon  contracts  which  do  not  import  a  consideration,  it 
being  necessary  to  allege  a  consideration  in  the  complaint,  a  denial 
of  such  averment  forms  a  complete  issue,4  but  where  an  action  is 
brought  upon  an  instrument  importing  a  consideration,  it  is  not 
necessary  for  plaintiff  to  allege  a  consideration.  It  devolves  upon 
defendant  to  set  up  the  defense  of  want  of  consideration  if  he  relies 
upon  same.  It  cannot  be  relied  upon  under  the  general  issue.5  In 
such  case  it  is  proper  to  plead  the  want  of  consideration  by  specific 
averment,  and  an  issue  is  thereby  raised  without  a  reply.6 

Likewise,  if  plaintiff-  declares  upon  an  express  contract,  defendant 
must  specifically  set  up  the  want  of  consideration7  if  he  relies  upon 


1.  Christopher  v.  Cheney,  64  111.  26; 
Swain  v.  Cawood,  3  111.  505;  McDougle 
v.  Gates,  21  Ind.  65;  Tyler  v.  Borland, 
17  Ind.  298;  Manly  v.  Hubbard,  9  Ind. 
230;  Street  v.  Mullin,  5  Blaekf.  563. 

2.  Ark. — Petillo  v.  Hopson,  23  Ark. 
196.  Ga.— Pidcock  v.  I.  Crouch  &  Son, 
7  Ga.  App.  299,  66  S.  E.  971.  Ind.— Bil- 
lan  v.  Hercklebrath,  23  Ind.  71;  Lan- 
dry's Admr.  v.  Durham,  21  Ind.  232; 
Wynn  v.  Hiday,  2  Blaekf.  123.  Tex. 
.Willis  v.  Bullitt,  22  Tex.  330. 

But  if  the  proof  does  not  establish  a 
total  failure  the  defendant  must  intro- 
duce enough  proof  to  show  how  far  the 
consideration  has  failed,  and  how  much 
loss  has  been  occasioned  by  the  failure. 
Pidcock  v.  I.  Crouch  &  Son,  7  Ga.  App. 
299,  66  S.  E.  971. 

No  Evidence  as  to  Partial  Failure. 
Although  under  a ,  plea  of  total  failure 
of  consideration  of  a  note  a  defendant 
may  establish  a  partial  failure,  yet  if 
he  ,has  introduced  no  evidence  from 
which  partial  failure  could  have  been 
found  by  the  jury,  he  cannot  complain 
that  the  court  charged  the  jury  that 
they  should  find  for  the  plaintiff  unless 
a  total  failure  of  consideration  had  been 
established.  Willis  v.  Bullitt,  22  Tex. 
330. 

3.  Courtright  v.  Burnes,  3  McCrary 
(U.  S.)   60,  13  Fed.  317. 

But  such  is  not  the  case  when  a  de- 
termination of  the  question  of  consid- 
eration depends  upon  the  settlement  of 
the  affairs  of  a  partnership,  some  of  the 
members  of  which  are  not  before  the 
court.  In  such  case  the  question  is  one 
of  equitable  jurisdiction.  Courtright  v. 
Burnes,  3  MlcCrary  (U.  S.)  60,  13  Fed. 
317. 
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4.  Colo.— Alden  v.  Carpenter,'  7  Colo. 
87,  1  Pac.  904.  Ind. — Nixon  v.  Beard, 
111  Ind.  137,  12  N.  E.  131;  Butler  v. 
Edgerton,  15  Ind.  15.     Eng. — Beech  v. 

,  White,  12  Ad.  &  El.  668,  40  E.  C.  L.  333, 
113  Eng.  Eeprint  967;  Eaikes  v.  Todd, 
8  Ad.  &  El.  846,  35  E.  C.  L.  873,  112 
Eng.  Eeprint  1058. 

5.  Cat — Winters  v.  Eush,  34  Cal. 
136;  Gushee  v.  Leavitt,  5  Cal.  160,  63 
Am.  Dec.  116;  Happe  v.  Stout,  2  Cal. 
460.  111.— Sheldon  «.  Lewis,  97  111.  640; 
Keith  v.  Mafit, '38  111.  303;  Eose  v.  Mor- 
timer, 17  111.  475.  Ind. — Beeson  v. 
Howard,  44  Ind.  413;  Erybarger  v. 
Cockefair,  17  Ind.  404.  la.— Gould  V. 
Gunn,  140  N".  W.  380;  State  v.  Wright, 
37  Iowa  522;  Goodpaster  v.  Porter,  11 
Iowa  161;  Linder  v.  Lake,  6  Iowa  164; 
Towsley  v.  Olds,  6  Iowa  526.  Ky.— Van 
Jellico  Mining  Co.  p.  BolHns,  32  Ky.  L. 
Eep.  1190,  108  S.  W.  235.  Mo.— North- 
rup  v.  Miss.  Valley  Ins.  Co.,  47  Mo.  435; 
Greenway  v.  James,  34  Mo.  326;  Smith 
Co.  v.  Eembaugh,  21  Mo.  App.  390.  N.  Y. 
Bldridge  v.  Mather,  2  N.  Y.  157;  Bun- 
yan  v.  Nichols,  11  Johns.  547. 

See  supra,  II,  A,  6. 

In  Michigan,  under  a  court  rule,  a 
failure  or  want  of  consideration  cannot 
be  proved  under  a  general  denial  unless 
a  notice  of  such  defense  is  added  to 
the  plea.  Crane  v.  Bayley,  126  Mich. 
323,  85  N.  W.  874;  Walbridge  v.  Tuller, 
125  Mich.  218,  84  N.  W.  133;  Boyer  v. 
Sowles,  109  Mich.  481,  67  N.  W.  530. 

6.  Alden  v.  Carpenter,  7  Colo.  87,  1 
Pac.  904. 

7.  Passenger  v.  Brookes,  1  Bing.  N. 
C.   587,   131  Eng.   Eeprint   1243,  27  E. 
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such  defense,  it  not  being  admissible  under  the  general  issue,  but  if 
the  action  is  not  brought  on  the  instrument,  but  on  the  common  counts, 
defendant  may  show  a  want  or  a  total  or  partial  failure  of  con- 
sideration under  the  general  issue  without  specifically  alleging  such 
defense.8  Such  a  plea  of  want  of  consideration  admits  the  execution 
and  delivery  of  the  contract.0 

In  addition  to  pleading  want  of  consideration,  defendant  may  plead 
non  est  factum,  and  if  he  does  so  he  will  not  be  required  to  elect  on 
which  of  the  two  defenses  he  will  proceed.10  If  he  relies  upon  a  failure 
of  consideration  as  well  as  a  want  of  consideration  in  the  first  instance, 
he  may  plead  each  separately.11  Want  of  consideration  may  be 
pleaded  to  a  part,  as  well  as  the  whole,  of  the  cause  of  action,  when 
limited  to  that  part.12 

b.  Pleading  Want  of  Consideration.  —  Under  the  practice  in  some 
states  a  want  of  consideration,  as  distinguished  from  a  failure  of  con- 
sideration, may  be  set  up  by  alleging  generally  that  there  was  no  con- 
sideration for  the  contract  or  agreement  upon  which  suit  was  brought,13 


C.  L.  775,  7  Car.  &  P.  110,  32  E.  C.  L. 
524. 

8.  111.— Wilson  v.  King,  83  111.  232. 
Mass. — Rice  v.  Goddard,  14  Pick.  293; 
Bliss  v.  Negus,  8  Mass.  46;  Shearer  v. 
Fowler,  7  Mass.  32.  Miss. — Ferguson  'v. 
Oliver,  8  Smed.  &  M.  332;  Buckels  v. 
Cunningham,  6  Smed.  &  M.  358;  Brewer 
v.  Harris,  2  Smed.  &  M.  84,  41  Am. 
Dec.  587.  N.  Y. — Evans  v.  Williams, 
60  Barb.  346;  Payne  -v.  Cutler,  13  Wend. 
605;  People  v.  Niagara,  etc.,  12  Wend 
246.  Pa. — Blessing  v.  Miller,  102  Pa. 
45;  Pownall  v.  Bair,  78  Pa.  403;  Von 
Storeh  v.  Griffin,  77  Pa.  504;  Falconer 
v.  Smith,  18  Pa.  130,  55  Am.  Dec.  611; 
Keen  v.  Ranck,  14  Phila.  168.  Vt. 
dough  v.  Patrick,  37  Vt.  421.  Eng. 
Brydges  v,  Lewis,  3  Q.  B.  603,  43  E. 
C.  L.  887,  114  Eng.  Reprint  639;  Beech 
v.  White.  12  Ad.  &  El.  668,  113  Eng.  Re- 
print 967;  Raikes  v.  Todd,  8  Ad.  &  El. 
846,  112  Eng.  Reprint  1058;  Sutherland 
v.  Pratt.  12  L.  J.  Exeh.,  235,  11  M.  & 
W.  296,  7  Jur.  261. 

9.  Conway  v.  Bank  of  United  States, 
6  J.  J.  Marsh.   (Ky.)   128. 

10.  Pavey  v.  Pavey,  30  Ohio  St.  600; 
Citizens  Bank  v.  Closson,  29  Ohio  St. 
78. 

11.  McClintic's  Admr.  v.  Cory,  22 
Ind.  170. 

12.  Moore  v.  Boyd,  95  Ind.  134; 
Manlv  v.  Hubbard,  9  Ind.  230;  Webster 
v.  Parker,   7  Ind.   185. 

13.  Ala. — Kolsky  v.  Enslen,  103  Ala. 
97,  15  So.,  558;  Giles  v.  Williams,  3  Ala. 
316  37  Am.  Dec.  692.  Ark. — Dickerson 
v.  Hamby,  96  Ark.  163,  131  S.  W.  674; 


Taylor  v.  Purcell,  60  Ark.  606,  31  S.  W. 
567;  Catlin  v.  Home,  34  Ark.  169;  Dick- 
son v.  Burk,  11  Ark.  307;  Cheney  v.  Hig- 
ginbotham,  10  Ark.  273;  Dickson  v. 
Burk,  6  Ark.  412,  44  Am.  Dec.  521.  Ill 
Sheldon  v.  Lewis,  97  111.  640;  Honey- 
man  v.  Jarvis,  64  111.  306;  Sims  v. 
Klein,  1  111.  302.  Ind.— Fisher  v.  Fisher, 
113  Ind.  474,  15  N.  E.  832;  Beard  v. 
Lofton,  102  Ind.  408,  2  N.  E.  129; 
Moyer  v.  Brand,  102  Ind.  301,  26  N. 
E.  125;  Moore  v.  Boyd,  95  Ind.  134; 
Swope  b.  Fair,  18  Ind.  300;  Frybarger 
v.  Cockefair,  17  Ind.  404;  Butler  v.  Ed- 
gerton,  15  Ind.  15.  Kan. — Miller  v. 
Brumbaugh,  7  Kan.  343.  Ky. — Evans 
v.  Stone,  80  Ky.  78;  Rudd  v.  Hanna,  4 
T.  B.  Mon.  528;  Boone  v.  Shackleford,  4 
Bibb  67;  Ralston  v.  Bullitts,  3  Bibb 
261.  Miss. — Taylor  v.  McNairy,  42 
Miss.  276;  Matlock  v.  Livingston,  9 
Smed.  &  M.  489.  But  see  Code,  §592, 
and  Tittle  v.  Bonner,  53  Miss.  578.  Mo. 
Williams  v.  Mellon,  56  Mo.  262.  N.  Y. 
Wheeler  v.  Billings,  38  N.  Y.  263; 
Evans  v.  Williams,  60  Barb.  346.  Ohio. 
Chamberlain  v.  Painesville,  etc.  R.  Co., 
15  Ohio  St.  225. 

Interpretation  of  Defenses. — If  a  de- 
fendant sets  up  that  no  consideration 
was  given,  and  in  a  second  defense 
sets  forth  the  circumstances  under 
which  the  note  was  given,  the  first 
branch  of  the  answer  will  be  interpre- 
ted by  the  second.  Ryle  v.  Harrington, 
4  Abb.  Pr.  (N.  Y.)  421;  Foren  v.  Dealey, 
4  Ore.  93.  And  if  it  appears  from  the 
circumstances  that  there  was  a  consid- 
eration, the  first  defense,  although  di- 
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but  in  other  jurisdictions,  such  a  form  of  allegation  has  been  held  to 
allege  a  mere  conclusion  and  therefore  objectionable.  In  these  juris- 
dictions the  attenuating  circumstances  indicating'  the  want  of  con- 
sideration must  be  specifically  set  forth.14 

An  allegation  that  defendant  received '  no  consideration  for  the 
instrument  sued  upon  is  not  sufficient  to  set  up  a  want  of  consideration. 
If  the  instrument  had  a  consideration  to  support  it,  that  was  sufficient, 
whether  received  by  defendant  or  some  one  else -with  his  consent.15 

Though  a  plea  sets  up  generally  that  there  was  no  consideration  for 
the  agreement,  if  it  also  sets  out  the  facts  attending  the  execution  of 
the  contract  sued  upon,  and  these  facts  by  reasonable  intendment,  do 
not  constitute  a  valid  defense,  the  plea  is  demurrable.16 


reet  and  positive,  will  be  of  no  avail. 
Foren  v.  Dealey,  4  Ore.  92. 

Such  a  plea  though  in  the.  negative 
does  not  traverse  the  whole  of  the  peti- 
tion, and  must  be  treated  as  pleading 
new  matter,  not  alleged  in  the  petition 
and  therefore  presents  an  issuable  de- 
fense.    Evans  V.  Stone,  80  Ky.  78. 

14.  CaL — Gushee  v.  Leavitt,  5  Oal. 
160,  63  Am.  Dec.  116.  Colo.— Alden  v. 
Carpenter,  7  Colo.  87,  1  Pac.  904;  Munro 
v.  King,  3  Colo.  238;  Patterson  a.  Gile, 
1  Colo.  200.  Fla.— Ahren  v.  Willis,  6 
Ma.  359.  Miss.— Tittle  v.  Bonner,  53 
Miss.  578.  N.  Y. — Hammond  v.  Earle, 
58  How.  Pr.  426;  Eecknagel  v.  Stein- 
way,  58  App.  Div.  352,  69  N.  Y.  Supp. 
132.  S.  D.— Brown  v.  Edsall,  23  S.  D. 
610,  122  N.  W.  658. 

Under  New  Jersey  and  New  York 
statutes  a  plea  of  want  of  considera- 
tion of  sealed  instruments  is  available 
either  by  special  plea  or  by  a  notice 
under  the  plea  of  non  est  factum.  Bari- 
tan  B.  Co.  v.  Middlesex  Tract.  Co.  (N. 
J.),  51  Atl.  623;  Eecknagel  v.  Stein- 
way,  58  App.  Div.  352,  69  N.  Y.  Supp. 
132. 

Under  the  Code  in  Indiana  it  is  not 
necessary  to  plead  a  want  of  considera- 
tion for  an  oral  promise  after  pleading 
a  general  denial.  Bush  v.  Brown,  49 
Ind.  573,  19  Am.  Bep.  695;  Kennedy  v. 
Swisher,  34  Ind.  App.  676,  73  N.  E. 
724.  But  where  the  instrument  prima 
facie  imports  consideration,  an  aver- 
ment of  want  of  consideration  must  be 
specially  pleaded.  Nixon  v.  Beard,  111 
Ind.  137,  12  N.  E.  131;  Frybarger  v. 
Cockefair,  17  Ind.  404. 

In  Georgia,  where  the  plaintiff  sup- 
plies the  evidence  which  shows  the  want 
of  consideration  he  cannot  be  heard  to 
object  that  it  was  not  specially  pleaded. 
Salisbury  v.  Weaver,  59  Ga.  254.    And 
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when  a  contract  is,  on  its  face,  with- 
out consideration,  and  none  is  estab-, 
lished  by  the  evidence  the  contract  can- 
not be  enforced  even  though  want  of 
consideration  has  not  been  pleaded. 
Shealy  v.  Toole,  56  Ga.  210. 

But  in  Iowa  want  of  consideration 
cannot  be  raised  by  demurrer  but  must 
be  alleged  as  a  defense  where  no  con- 
sideration is  shown  upon  the  face  of 
the  instrument  or  none  .is  averred  by 
the  plaintiff.  State  v.  Wright,  37  Iowa 
522;  Goodpaster  v.  Porter,  11  Iowa  161; 
Towsley  v.  Olds,  6  Iowa  526;  Linder  v. 
Lake,  6  Iowa  164. 

A  plea  which  states  the  facts  set 
forth  as  showing  a  failure  of  consider- 
ation, but  which  in  fact  sets  forth  facts 
showing  a  want  of  consideration  is  good 
as  to  want  of  consideration.  Armstrong 
v.  Webster,  30  111.  333. 

In  an  action  to  recover  upon  a  con- 
tract for  the  installing  of  a  system  of 
accounts  or  bookkeeping  for  defend- 
ant's business,  the  answer  alleged  that 
the  plaintiff  guaranteed  .the  system  to 
be  more  economical  and  better  than  the 
one  defendant  had  been  using,  which 
after  a  fair  trial  defendant  found  not 
to  be  as  good  or  as  economical,  and 
this  the  defendant  could  not  have  pre- 
viously ascertained.  This  answer  was 
held  sufficient,  for  it  sets  up  a  total 
want  of  consideration  and  a  breach  of 
guarantee;  and  allegations  of  repre- 
sentations knowingly  and  falsely  and 
fraudulently  made  not  being  necessary. 
Audit  Co.  v.  Taylor,  152  N.  C.  272,  67 
S.  E.  582. 

15.  Bingham  v.  Kimball,  33  Ind.  184; 
Anderson  v.  Meeker,  31  Ind.  245. 

16.  Dickerson  v.  Hamby,  96  Ark. 
163,  131  S.  W.  674;  Henderson  v.  Far- 
relly,  16  111.  137. 


IMPLIED  AND  EXPRESS  AGREEMENTS 


1027 


Though  a  plea  setting  up  a  want  of  consideration  is  bad  on  demurrer 
where  the  facts  set  forth  show  a  partial  failure  of  consideration  only,17 
a  plea  which  sets  forth  facts  showing  a  want  of  consideration  but 
states  them,  as  showing  a  failure  of  consideration,  is  nevertheless  a 
good  plea  of  want  of  consideration.18 

7.  Fraud  and  Duress.19  —  The  rule  is  well  settled  that  one  relying 
upon  the  defenses  of  fraud  or  duress  in  the  procurement  of  a  contract 
must  specially  plead  the  fraud20  or  duress.21  The  facts  constituting 
the  fraud  or  duress  must  be  stated,22  though  there  are  some  authorities 


17.  Manly  v.  Hubbard,  9  Ind.  230. 

18.  Armstrong  v.  Webster,  30  111. 
333. 

19.  As  to  pleading  duress,  see  the 
title  "Duress,"  7  Standard  Proc.  951. 

As  to  pleading  fraud  generally,  see 
the  title  "Fraud  and  Deceit,"  10 
Standard  Proc.  49. 

As  to  plea  of  fraud  in  bar  to  an  ac- 
tion of  covenant,  see  6  Standard  Proc. 
160. 

20.  Ark. — Mcllroy  v.  Buekner,  35 
Ark.  555.  Cal. — Albertoli  v.  Branham, 
80  Cal.  631,  22  Pac.  404,  13  Am.  St. 
Eep.  200;  McCreary  v.  Marston,  56  Cal. 
403;  San  Francisco  Merc.  Union  v.  Mill- 
ler,  18  Cal.  App. ,  174,  122  Pac.  828. 
Ga. — Carswell  v.  Hartridge,  55  Ga. 
412.  Mass. — Worcester  v,  Eaton,  13 
Mass.  371,  7  Am.  Dec.  155.  Mo. — Tim- 
son  v.  Manuf.  Coal,  etc.  Co.,  220  Mo. 
580,  119  S.  W.  565.  Neb.— Fetzer' & 
Co.  v.  Johnson  &  Nelson,  93  Neb.  763, 
141  N.  W.  823.  N.  Y.— Dickinson  v. 
Tysen,  209  N.  T.  395,  103  N.  E.  703, 
reversing  154  App.  Div.  886,  138  N.  Y. 
Supp.  1114;  Gouverneur  v.  Elmendorf, 
5  Johns.  Ch.  79;  Horan  v.  Mason,  141 
App.  Div.  89,  125  N.  Y.  Supp.  668; 
Finck  v,  Sehmitt,  48  Misc.  503,  96  N. 
Y.  Supp.  197.  Pa.— Eeilly  v.  Daly,  2 
Pa.  Super.  540.  S.  C. — Bromonia  Co. 
v.  Greenwood  Drug  Co.,  78  S.  C.  482, 
59  S.  E.  363.  Va.— Scott  v.  Boyd,  101 
Va.  28,  42  S.  E.  918.  Can. — Cameron 
V.  Borrowman,  28  U.   C.  Q.  B.  262. 

21.  Carswell  v.  Hartridge,  55  Ga.  412. 

In  Delaware  fraud  can  be  proved  un- 
der the  general  issue.  It  need  not  be 
specially  pleaded.  Thomas  v.  Grise, 
1  Penne.  381,  41  Atl.  883. 

"Fraud  in  the  procurement  of  any 
contract  vitiates  it,  but  such  a  defense 
must  be  pleaded,  and  it  must  be  shown 
that  the  plaintiff  was  connected  with 
or  was  cognizant  of  the  fraud."  Mo. 
Madison  County  Bank  v.  Graham,  74 
Mo.  App.   251.     Neb. — Nebraska  Mut. 


Bond  Assn.  v.  Klee,  70  Neb.  383,  97 
N.  W.  476.  N.  Y.— Lord  v.  Lindsay,  18 
Hun  484;  Sternback  v.  Friedman,  23 
Misc.  173,  50  N.  Y.  Supp.  1025. 

22.  TJ.  S.— Hazard  v.  Griswold,  21 
Fed.  178;  Hitchcock  v.  Galveston,  3 
Woods  287,  12  Fed.  Cas.  No.  6,534  (un- 
der Texas  law,  party  making  charge 
of  fraud  must  point  out,  at  least  in 
general  terms,  the  acts  upon  which  he 
relies  to  sustain  it).  Ala. — Phoenix 
Ins.  Co.  v.  Moog,  78  Ala.  284,  56  Am. 
Rep.  31;  Giles  v.  Williams,  3  Ala.  316, 
37  Am.  Dec.  692.  Ariz. — History  Co.  v. 
Dougherty,  3  Ariz.  387,  29  Pac.  649. 
Ark. — Mcllroy  v.  Buekner,  35  Ark.  555; 
Seaborn  v.  Sutherland,  17  Ark.  603; 
Keller  v.  Vowell,  17  Ark.  445.  Cal.— Al- 
bertoli v.  Branham,  80  Cal.  631,  22  Pac. 
404,  13  Am.  St.  Rep.  200.  Fla.— Green- 
blatt  v.  McCall,  64  So.  748.  Ga.— Truitt 
Silvey  H.  Co.  v.  Callaway  &  Truitt,  130 
Ga.  637,  61  S.  E.  481;  Carswell  r.  Hart- 
ridge, 55  Ga.  412;  Potts  v.  Riddle,  5 
Ga.  App.  378,  63  S.  E.  253;  Bond  v, 
Kidd,  1  Ga.  App.  798,  57  S.  E.  944. 
HI.— Cole  *.  Opera  House  Co.,  79  111.  96; 
Hopkins  v.  Woodward,  75  111.  62;  Wood 
v.  Goss,  21  111.  604;  Sims  v.  Klein,  1 
111.  302.  Ind.— Clodfelter  v.  Hulett,  72 
Ind.  137;  Swope  v.  Fair,  18  Ind.  300; 
Keller  v.  Johnson,  11  Ind.  337,  71  Am. 
Dee.  355.  Kan.— Barber  A.  P.  Co.  v. 
Botsford,  56  Kan.  532,  44  Pac.  3;  Glea- 
son  v.  Wilson,  48  Kan.  500,  29  Pac. 
698;  State  v.  Williams,  39  Kan.  517,  18 
Pac.  727.  Minn.— Trainor  v.  Schutz,  98 
Minn.  213,  107  N.  W.  812;  Reeves  & 
Co.  v.  Gress,  80  Minn.  466,  83  N.  W. 
443;  Morrill  v.  Little  Falls  Mfg.  Co., 
53  Minn.  371,  55  N.  W.  547,  21  L.  R.  A. 
174;  Daly  v.  Proetz,  20  Minn.  411. 
Miss. — Bingham  v.  Sessions,  6  Smed.  & 
M.  13.  Mo.— Main  v.  Hall,  127  Mo. 
App.  713,  106  S.  W.  1099.  See  Ryan 
v.  Riddle,  109  Mo.  App.  115,  82  S.  W. 
1117.  Neb. — Fetzer  &  Co.  v.  Johnson  & 
Nelson,   93   Neb.   763,   141   N.   W.   823. 
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which  hold  that  a  general  plea  of  fraud  is  good,  without  setting  out 
the  facts.23 

If  false  and  fraudulent  representations  constitute  the  basis  of  the  an- 
swer, it  should  show  what  the  representations  denounced  as  false  and 
fraudulent  were.2*     The  author  of  such  representations  should    be 


N.  H.— Bell  v.  Lamprey,  52  N.  H.  41; 
Weld  v.  Locke,  18  N.  H.  141.  N.  Y. 
McMurray  &  Thomas  ».  GifEord,  5  How. 
Pr.  14;  Eecardt  v.  Eisenhauer,  74  App. 
Div.  35,  77  N.  T.  Supp.  18.  Okla.— Fire 
Ext.  Mfg.  Co.  *.  City  of  Perry,  8  Okla. 
429,  58  Pac.  635.  Ore.— McMillan  v. 
Batten,  52  Ore.  218,  96  Pac.  675.  Pa, 
Sterling  v.  Mercantile  Mut.  Ins.  Co.,  32 
Pa.  75,  72  Am.  Dec.  773.  E.  I.— Phil- 
lips v.  Potter,  7  B.  I.  289.  W.  Va.— Hale 
v.  West  Virginia,  etc.  Co.,  11  W.  Va. 
229. 

In  England  this  seems  to  be  the  rule 
under  the  later  decisions.  Myddleton 
v.  Kenyon,  2  Ves.  391,  30  Eng.  Eeprint 
689;  Wallingford  v.  Mut.  Soc,  L.  B.  5 
App.  Cas.  685,  697,  701;Bobson  v.  Lus- 
combe,  2  D.  &  L.  859;  M'Creight  v. 
Stevens,  1  H.  &  C.  454,  31  L.  J.  Ex. 
455,  6  L.  T.  503;  Barton  v.  Bradshaw, 
8  L.  B.  Ir.  30.  But  for  the  contrary 
rule  under  the  earlier  decisions,  see 
Baphael  v.  Goodman,  8  Ad.  &  El.  565, 
112  Eng.  Eeprint  952,  7  L.  J.  Q.  B.'220; 
Tresham's  Case,  9  Coke  108a,  77  Eng. 
Eeprint  891;  D'Aranda  v.  Houston,  6 
Car.  &  P.  511,  25  E.  C.  L.  551;  Lawton 
v.  Elmore,  27  L.  J.'  Eixch;  141.  - 

In  Michigan  by  Yule  of  court  when- 
ever fraud  is  relied  upon  as  a  defense 
against  a  written  instrument,  the  facts 
on  which  such  defense  is  based  shall  be 
plainly  set  forth  in  a  notice  added  to 
defendant 's  plea.  Stauber  v.  Ellett,  140 
Mich.  271,  103  N.  W.  606. 

In  New  Jersey  a  general  allegation 
that  a  sealed  instrument  was  obtained 
by  fraud  is  not  sufficient.  The  fraud 
must  be  set  out  with  the  circumstances. 
Connor  v.  Dundee  Chemical  Works,  50 
N.  J.  L.  257,  12  Atl.  713;  Hudson  v. 
Winslow,  35  N.  J.  L.  437.  But  in  re- 
gard to  parol  contracts  the  case  is  dif- 
ferent, and  fraud  may  be  pleaded  gen- 
erally without  setting  forth  the  par- 
ticulars as  under  the  common  law. 
Pivey  v.  Pennsylvania  B.  Co.,  66  N. 
J.  L.  23,  48  Atl.  553. 

Illustrations  of  Sufficient  Allegations 
of  Fraud. — An  answer  alleging  that  the 
promise  was  falsely  and  f raudulentty  • 
made  by  plaintiff  for  the  purpose  of' 

Vol.  XI 


inducing  the  defendant  to  execute  the 
contract,  he  at  the  time  not  intending 
to  perform  it;  that  this  promise  was  not 
embraced  in  the  written  contract  but 
was  the  basis  for  it;  that  plaintiff  did 
not  perform  this  agreement  or  observe 
the  promise  is  a  sufficient  allegation  of 
fraud.  International  Land  Co.  v.  Par- 
mer (Tex.  Civ.  App.),  123  S.  W.  196. 

In  an  action  to  recover  the  price  of 
goods  sold  under  a  written  contract,  a 
plea  which  alleges  that  the  plaintiff's 
agent  drew  the  contract,  read  it  to  the 
defendant  in  the  terms  agreed  upon, 
and  believing  that  the  instrument  was 
written  as  read,  the  defendant  exe- 
cuted it,  and  then  sets  out  the  differ- 
ence between  the  <■  ntract  signed  and 
the  one  he  meant  to  sign,  sufficiently 
avers  that  the  contract  was  procured 
by  fraud,  and  such  plea  is  not  demur- 
rable. Beck  &  Pauli  Litho.  Co.  v.  Houp- 
pert,  104  Ala.  503,  16  So.  522,  53  Am. 
St.  Eep.  77. 

Where  duress  of  imprisonment  is  re- 
lied on  by  defendant,  his  plea  should 
set  forth  the  illegality  of  the  acts  of 
the  officer,  and  that  he  had  no  authority 
in  like  cases  to  arrest  and  imprison. 
Diller  v.  Johnson,  37  Tex.  47. 

23.  IT.  S. — McClintiek  v.  Johnston,  1 
McLean  414,  15  Fed.  Cas.  No.  8,700, 
an  early  case  in  Indiana  circuit;  but  for 
present  rule  in  Indiana,  see  the  cases 
cited  in  the  preceding  note.  D.  C. 
First  National  Bank  v.  Fox,  40  App. 
Cas.  430.  la. — Strawser  v.  Johnson,  2 
Greene  373;  Hildreth  v.  Tomlinson,  2 
Greene  360,  50  Am.  Dec.  510;  Hamp- 
ton v.  Pearce,  Morris  489.  Ky. — Evans 
v.  Stone,  80  Ky.  78;  Whitehead  v.  Boot, 
2  Mete.  584;  Boss  v.  Braydon,  2  Dana 
161,  26  Am.  Dec.  445;  Sharp  v.  White, 
1  J.  J.  Marsh.  106. 

In  Davis  v.  Tileston,  1  How.  (IT.  S.) 
114,  12  L.  ed.  366,  on  p.  120,  the  court 
said:  "A  general  allegation  (of 
fraud)  would  have  been  sufficient,  if 
so  certain  as  to  render  the  subject  mat- 
ter of  it  clear." 

24.  Clodfelter  v.  Hulett,  72  Ind.  137. 
And  see,  Manufacturers'  Eecord  Pub. 
Co.  v.  Holton,  22  Pa.  Super.  120. 
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alleged.25  It  must  be  alleged  that  such  representations  as  were  relied 
upon  were  untrue,26  were  known  to  the  plaintiff,  or  his  agent,  to.  be 
untrue,27  were  made  with  intent  to  defraud  the  defendant,28  and  that 
the  defendant  relied  upon  and  was  deceived  thereby.20 

8.  Illegality  and  Ultra  Vires.  —  The  necessity  and  method  of  plead- 
ing the  illegality  of  a  contract  or  that  is  ultra  vires  is  elsewhere 
discussed.30 

9.  Inconsistent  Defenses.  —  The  usual  rules  governing  the  pleading 
of  inconsistent  defenses  are  applicable  to   actions  upon   contracts.31 

10.  Pleas  in  Violation  of  Rules  of  Evidence.  —  An  answer  setting 
up  matter  insufficient  as  a  matter  of  law  and  which  would  require  for 
its  establishment  the  admission  of  illegal  evidence  is  bad.32  Thus,  a 
plea  setting  up  matters  resting  in  parol  evidence  to  vary  or  contradict 


25.  O 'Donald  v.  Evansville,  etc.  E. 
Co.,  14  Ind.  259. 

26.  Clodfelter  v.  Hulett,  72  Ind.  13T; 
Outcault  Advertising  Co.  v.  Buell,  141 
Pac.  1020. 

27.  N.  Y. — Eccardt  v.  Eisenhauer, 
74  App.  Div.  35,  77  N.  T.  Supp.  18; 
"Walsh  v.  Hyatt,  74  App.  Div.  20,  77 
1ST.  Y.  Supp.  8,  affirmed,  176  N.  Y.  550, 
68  N.  E.  1125;  Kingsland  v.  Haines,  62 
App.  Div.  146,  70  N.  Y.  Supp.  873.  Ore. 
Outeault  Advertising  Co.  v.  Buell,  141 
Pac.  1020.  S.  C. — Bromonia  Co.  V. 
Greenwood  Drug  Co.,  78  S.  C.  482,  59 
S.  E.  363. 

28.  N.  Y. — Dubois  v.  Hermanee,  56 
N.  Y.  673 ;  Lefler  v.  Field,  52  N.  Y.  621 
Ore.— Outcault  Advertising  Co.  v.  Buell 
141  Pae.  1020. 

29.  111. — Hooker  v.  Midland  Steel 
Co.,  215  111.-  444,  74  N.  E.  445,  106  Am. 
St.  Eep.  170.  N.  H.— Hoitt  v.  Holcomb, 
23  N".  H.  535.  N.  Y.— Lefler  v.  Field, 
52  N.  Y.  621;  Eccardt  v.  Eisenhauer, 
74  App.  Div.  35,  77  N.  Y.  Supp.  18; 
Kingsland  v.  Haines,  62  App.  Div.  146, 
70  N.  Y.  Supp.  873.  Ore. — Outcault 
Advertising  Co.  v.  Buell,  141  Pac.  1020. 
Canada.- — Cameron  v.  Borrowman,  28  IT. 
C.  Q.  B.  262. 

30.  See  the  titles  "Illegality,  How 
Pleaded;"  "Ultra  Vires." 

31.  See  generally  the  title  "An- 
swers," 2  Standabd  Peoc.  26  et  seq. 

The  defendant  in  his  first  defense 
admitted  the  contract  pleaded  and  in 
his  second  defense  alleged  another  con- 
tract instead.  Held  this  was  permis- 
sible under  the  code.  Conrey  v.  Nich- 
ols, 35  Colo.  473,  84  Pac.  470. 

Illegality  and  performance  may  be 
set  up  as  a  defense  in  a  case  where  de- 
fendant does  not  seek  any  affirmative 
relief.     "It  would  be  otherwise  if  the 


establishment  of  the  contract  was  an 
essential  element  of  the  defense."  Lee 
v.  Dodd,  20  Mo.  App.  271,  275. 

Non  Est  Factum  and  Non-Perform- 
ance.— A  plea  of  non  est  factum  and 
an  allegation  of  non-performance  that 
plaintiff  did  not  build  the  roads  as  stip- 
ulated ' '  are  not  so  inconsistent  that 
they  cannot  stand  together,"  the  test 
in  this  state  being  whether  the  proof 
of  one  defense  necesarily  disproves  the 
other  defense.  Cox  v.  Bishop,  55  Mo. 
App.   135. 

Defendant  may  plead  the  general 
issue  thereby  denying  the  making  of 
the  contract  and  set  up  a  special  plea 
of  payment,  infancy  release,  accord  and 
satisfaction,  statute  of  limitations, 
either  of  which  admit  the  making  of 
the  contract.  Taylor  v.  Richards,  9 
Bosw.  (N.  Y.)  679:  Benedict  v.  Mc- 
Murtry,  115  N.  Y.  Supp.  87. 

A  particular  denial  of  the  perform- 
ance of  a  condition  precedent  follow- 
ing a  general  denial  is  not  an  admis- 
sion that  plaintiff  performed  the  other 
conditions  precedent.  Cornell  v.  Hope 
Ins.  Co.,  3  Mart.  N.  S.  (La.)  223. 

32.  A  plea  by  a  tenant  disputing 
Ms  landlord's  title,  set  up  in  an  action 
upon  a  contract  establishing  such  re- 
lationship, is  bad.  Griffing  Bros.  Co.  v, 
Winfield,  53  Fla.  589,  43  So.  687. 

Denial  of  Fact  of  Incorporation  by 
Contracting  Party. — A  person  having 
contracted  with  a  corporation  and  re- 
ceived the  benefit  of  the  contract,  can- 
not set  up  as  a  defense  to  an  action 
by  such  company  that  the  latter  was 
not  legally  incorporated  or  it  had  no 
authority  to  enter  into  such  contract. 
Booske  v.  Gulf  lee  Co.,  24  Fla.  550,  5 
So.  247. 
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the  terms  of  a  written1  instrument,33  or  a  plea  which  sets  up  a  prior,84 
or  contemporaneous  oral  agreement  containing  different  provisions 
from  the  written  instrument  sued  upon  is  bad  on  demurrer.35 

If  the  defendant  wishes  to  show  that  the  written  contract  did  not 
embrace  the  entire  agreement,  he  should  allege  that  fact,  and  state 
it  was  omitted  through  fraud,  accident  or  mistake.36  But  a  plea  or 
answer  setting  up  the  breach  of  a  distinct  and  independent  contract 
which  was  the  consideration  for  the  instrument  sued  upon  does  not 
change  or  vary  the  terms  of  the  instrument  sued  upon  and  is  good.37 
Likewise,  a  defense  setting  up  fraud  in  avoidance  of  the  contract  al- 
though requiring  parol  evidence  to  establish  it  is  not  objectionable, 
because  parol  evidence  is  admissible  to  establish  fraud.38 

11.  Partial  Defense.  —  An  answer  which  attempts  to  answer  a 
whole  complaint  but  answers  only  a  part  is  ill,  and  is  no  answer  to 
the  declaration  or  complaint  in  any  view  of  the  case;39  thus,  where  a 


33.  Ark. — Hastings  v.  White,  24  Ark. 
269.  Fla. — Griffing  Bros.  Co.  v.  Win- 
field,  53  Fla.  589,  43  So.  687;  Langley 
v.  Owens,  52  Fla.  302,  42  So.  457;  SolaTy 
v.  Stultz,  22  Fla.  263.  111. — Pusey  v. 
Peck,  67  111.  98.  Ind. — Sehreiber  v. 
Butler,  84  Ind.  576;  Miller  v.  Elliott,  1 
Tnd.  475>  50  Am.  Dee.  485.  Kan.— Fort 
Scott  Coal  &  Min.  Co.  v.  Sweeney,  15 
Kan.  244.  Ky.— Trask  v.  Roberts,  1  B. 
Mon.  201;  Trabue  v.  Kay,  4  Bibb  226. 

A  parol  agreement  made  before  the 
breach  cannot  be  pleaded  in  bar  to  an 
action  upon  a  specialty,  and  if  pleaded 
must  be'  stricken  on  motion.  Hogen- 
camp  v.  Ackerman  &  Brown,  24  N.  J. 
L.  133. 

Though  issue  be  joined  on  such  a 
plea,  there  is  no  issue  of  fact  to  try. 
The  declaration  stands  confessed.  Has- 
tings v.  White,  24  Ark.  269. 

34.  General  Elee.  Co.  v.  Camden 
Iron  Works,  239  Pa.  411,  86  Atl.  1012,- 
Hallowell  v.  Hoey,  220  Pa.  345,  69  Atl. 
811. 

35.  Ark.— Hastings  v.  White,  24  Ark. 
269.  Colo.— Fitzgerald  v.  Burke,  14 
Colo.  559,  23  Pac.  993.  Ind. — Dickin- 
son ».  Colter,  45  Ind.  445;  Coy  v. 
Stucker,  31  Ind.  161.  Kan. — Ft.  Scott 
Coal,  etc.  Co.  v.  Sweeney,  15  Kan.  244. 
Ky.— Trask  v.  Eoberts,  1  B.  Mon.- 201; 
Trabue  v.  Kay,  4  Bibb  226.  Tex. 
Wright  v.  Hays,  34  Tex.  253;  History 
Co.  v.  Flint,  4  Wills.  Civ.  Cas.  §224,  15 
S.  W.  912. 

Oral  Agreement  Suspending  Operation. 
But  the  fact  that  contemporaneously 
with  the  written  agreement  there  is  an 
oral  agreement  that  the  written  agree- 
ment  shall   not   take   effect  until   the 
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happening  of  a  certain  event,  is  a  mat- 
ter not  within  the  inhibition  of  the 
parol  evidence  rule  and  may  be  pleaded. 
Ontario  Ladies  College  v.  Kendry,  10 
Ont.  L.  R.  324,  5  Ont.  W.  R.  605. 

An  answer  which  sets  forth  a  con- 
temporaneous agreement  varying  the 
terms  of  a'  written  contract  which  is 
the  subject  of  the  suit,  but  from  which 
it  does  not  appear  either  expressly  or 
by  necessary  intendment,  that  such 
agreement  was  oral,  is  not  obnoxious 
to  a  general  demurrer.  Tablet  &  Ticket 
Co.  v.  Le  Feber,  4  Neb.  (Unof.)  105, 
93  N.  W.  414. 

Patent  Ambiguity. — Where  the  con- 
tract provided  for  the  payment  of 
"$750  as  hereafter  agreed,'.'  parol  evi- 
dance  is  admissible  to  explain  the  am- 
biguity. Consequently  the  refusal  to 
strike  a  plea1  to  the  effect  that  the  pay- 
ment was  to  be  made  out  of  the  profits 
was  not  error.  Morrison  v.  Dickey, 
119  Ga.  698,  46  S.  E.  863. 

36.  General  Elec.  Co.  v.  Camden  Iron 
Wks.,  239  Pa.  411,  86  Atl.  1012;  East 
Line,  etc.  R.  Co.  v.  Garrett,  52  Tex. 
133,  138;  Janes  v.  Ferdi  Heim  Brew. 
Co.  (Tex.  Civ.),  44  S.  W.  896.  See  gen- 
erally the  titles  "Fraud  and  Deceit;" 
"Mistake." 

37.  Dicken  v.  Morgan,  54  Iowa  684, 
7  N.  W.  145. 

38.  History  Co.  v.  Flint,  4  Wills.  Civ. 
Cas.  (Tex.)  §224,  15  S.  W.  912.  See 
generally  the  title,  "Fraud  and  De- 
ceit. ' ' 

39.  Ala— Nesbitt  v.  McGehee,  26 
Ala.  748.  HI. — Nichols  v.  Stewart,  21 
111.  106.  Ind.— United  States  Sav.  Fund 
&  Invest.  Co.  v.  Harris,  142  Ind.  226,  40 
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6ontraet  is  varied  by  a  subsequent  contract,  a  plea  of  performance  to 
the  allegations  of  the  first  contract  ignoring  the  second  would  be 
demurrable.40  But  if  not  intended  as  an  answer  to  the  whole  com- 
plaint the  defense  may  be  good  to  the  extent  and  purpose  for  which 
:t  is  pleaded.41 

v  Statutes  in  some  states  provide  for  the  setting  up  of  partial  de- 
fenses by  stating  expressly  that  it  is  a  partial  defense  to  the  entire 
complaint  or  to  one  or  more  separate  causes  of  action  thereon  set 
forth,42  and  unless  such  statement  is  made  the  plea  or  answer  will 
be  treated  as  a  complete  defense  and  will  be  demurrable.43 


N.  E.  1072,  41  N".  E.  451;  Everroad  v. 
Sehwartzkopf,  123  Ind.  35,  23  N.  E. 
969;  Smith  v.  Little,  67  Ind.  549;  Al- 
vord  v.  Essner,  45  Ind.  156;  Curran  «. 
Curran,  40  Ind.  473;  Conger  v.  Parker, 
29  Ind.  380;  Emshwiler  v.  Tyner,  21 
Ind.  App.  347,  52  N.  E.  459,  69  Am.  St. 
Bep.  360.  Miss. — Tittle  v.  Bonner,  53 
Miss.  578;  Holcomb  v.  Mason,  35  Miss. 
698.  N.  J. — Hogencamp  v.  Ackerman  & 
Brown,  24  N.  J.  L.  133. 

A  set-off,  strictly  speaking,  is  not  a 
defense  and  the  rule  of  the  text  is  in- 
applicable thereto.  See  "Set-Off,  Coun- 
terclaim and  Recoupment." 

As  to  pleading  partial  failure  of  con- 
sideration as  defense,  see  infra,  H,  B,  5 

Where  more  breaches  than  one  are  as- 
signed, a  plea  answering  only  a  single 
breach,  however  good  it  may  be  foT 
that  breach,  is  not  a  plea  to  the  whole 
action  and  is  therefore  bad.  Muldrow 
v.  McCleland,  1  Litt.  (Ky.)  1. 

Usury. — A  defense  that  the  bill  sued 
on  is  for  too  much,  because  it  embraces 
usurious  interest  and  for  that  reason 
all  the  amount  claimed  is  not  recover- 
able is  bad,  as  purporting  to  answer 
the  entire  cause  of  action  when  it  an- 
swers but  a  portion  thereof.  Tittle  v. 
Bonner,  53  Miss.  578,  584.  The  Eng- 
lish usury  laws  provide  for  a  forfeiture 
of  the  whole  amount  of  the  obligation 
tainted  with  usury  and  thia  plea  would 
be  adjudged  good  in  England.  .  But 
under  statutes  where  the  defendant  is 
bound  only  to  pay  the  principal  and 
legal  interest,  the  plea  is  bad.  Nich- 
ols v.  Stewart,  21  111.  106. 

40.  Nesbitt  v.  McGehee,  26  Ala.  748. 

41.  Ind.— Coy  v.  Stucker,  31  Ind.  161. 
N.  J. — Somerville  v.  Stewart,  48  N.  J. 
L.  116,  3  Atl.  77,  part  payment.  Eng. 
Henry  v.  Earl,  8  Mees.  &  Welsh.  228. 

■"Care  must  be  taken,  however,  in 
drawing  such  plea,  that  it  begins  prop- 
erly, for  if  it  commences  as  an  answer 
to  the  whole  but  is  to  part  only,  it  will 


be  bad  on  demurrer.  If  it  begins  by 
answering  only  part  of  the  plaintiff's 
count,  and  is  in  truth  but  an  answer 
to  part  and  does  not  in  that  or  in  any 
other  plea  notice  the  remainder  of  the 
declaration,  the  plaintiff  cannot  demur 
to  the  plea,  for  it  is  sufficient  as  far 
as  it  extends,  but  must  take  judgment 
for  the  part  unanswered  as  by  nil 
dicit."  Somerville  v.  Stewart,  48  N". 
J.  L.  116,  3  Atl.  77. 

A  plea  of  part  payment  is  a  proper 
plea  pro  tanto.  Solary  v.  Stultz,  22 
Fla.  263;  Thompson  v.  Halbert,  109  N. 
Y.  329,  16  N.  E.  675;  Ivy  Courts  Realty 
Co.  v.  Morton,  73  App.  Div.  335,  76  N. 
Y.  Supp.  687. 

42.  See  statutes  of  various  states 
and  the  following  cases:  Thompson  ■». 
Halbert,  109  N.  Y.  329,  16  N".  E.  675; 
Browning,  etc.  Co.  v.  Terwilliger,  144 
App.  Div.  516,  129  N.  Y.  Supp.  431; 
Howd  v.  Cole,  74  Hun  121,  26  N,  Y. 
Supp.  431;  Mason  v.  Dutcher,  33  N.  Y. 
Supp.  689,  67  N.  Y.  St.  590. 

Where  the  matter  set  np  in  the  an- 
swer is  pleaded  as  a  partial  defense, 
the  only  question  before  the  court  ia 
whether  it  is  sufficient  for  such  purpose. 
Whalen  v.  Union  Bag,  etc.  Co.,  130 
App.  Div.  313,  114  N.  Y.  Supp.  220. 

Such  provisions  do  not  require  the 
use  of  the  words  "partial  defense'" 
where  the  answer  sets  up  a  defense  that 
clearly  appears  on  its  face  to  be  such. 
Howd  v.  Cole,  74  Hun  121,  26  N.  Y. 
Supp.  431,  wherein  the  defense  of  pari 
payment  was  under  discussion. 

Such  provisions  do  not  apply  to  an 
action  in  equity  asking  for  discretion- 
ary relief,  where  a  defendant  sets  up 
facts  which  he  will  ask  the  court  to 
consider  in  determining  the  relief 
which  will  be  granted.  Straus  v.  Amer- 
ican Pub.  Assn.,  103  App.  Div.  277,  92 
N.  Y.  Supp.   1052. 

43.  Thompson  v.  Halbert,  109  N.  Y. 
329,  16  N.  E.  675,  15  N.  Y.  St.  513; 
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12.  Joint  and  Several  Pleas.  — In  an  action  upon  a  contract  against 
several  joint  debtors,  if  one  of  the  defendants  successfully  interposes 
a  plea  in  bar  to  the  whole  contract  the. plea  inures  to  the  benefit  of 
all  the  defendants,44  notwithstanding  an  interlocutory  judgment  of 
default  against  one  of  them;45  but  if  the  plea  goes  only  to  the  personal 
discharge  of  the  defendant  interposing  it,  as,  for  example,  infancy,48 
non  est  factum,"  bankruptcy,  or  limitation  of  actions,  it  inures  to  his 
benefit  alone,  and  the  remaining  defendants  will  be  held  to  answer 
for  the  contract.48 

This  rule  did  not  obtain  at  common'  law,  however,  for  under  that 
practice,  a  successful  defense  by  one  of  several  defendants,  even 
though  operating  to  his  personal  discharge,  destroyed  the  identity  of 
the  contract  and  consequently  operated  to  discharge  all  of  them.49 

13  Affidavits  of  Defense.  —  The  necessity  for  and  sufficiency  of 
affidavits  of  defense  are  discussed  elsewhere  in  this  work.50 

14.  Counterclaims  and  Set-offs.  —  This  subject  will  be  treated  else- 
where in  this  work.51 

15.  Novation.  —  A  novation  being  in  the  nature  of  a  release  or 
discharge,  is  new  matter  and  must  be  specially  pleaded  to  be  available 
to  defendant.52     Such  a  plea  is  insufficient  unless  it  shows  that  the 


Browning,  etc.  Co.  v.  Terwilliger,  144 
App.  Div.  516,  129  N.  Y.  Supp.  431; 
Butler  v.  General  Ace,  etc.  Corp.,  103 
App.  Div.  273,  92  N.  Y.  Supp.  1025; 
Freeman  v.  United  States  Fidelity  Co., 
43  Misc.  364,  87  N.  Y.  Supp.  493;  Burk- 
ert  v.  Bennett,  35  Misc.  318,  71  N.  Y. 
Supp.  144;  Jackson  v.  Pescia,  124  N.  Y. 
Supp.  735;  Cole  v.  Beyland,  67  N.  Y. 
Supp.  1024;  Mason  v.  Butcher,  33  N. 
Y.  Supp,   689. 

44.  Ferguson  v.  State  Bank,  11  Ark. 
512;  Bruton  v.  Gregory,  8  Ark.  177; 
Hall  v.  Rochester,  3  Cow.  (N.  Y.)  374. 
See  the  title,  "Pleas." 

45.  Bruton  v.  Gregory,  8  Ark.  177. 

46.  Woodward  v.  Newhall,  1  Pick. 
(Mass.)  500;  Hartness  v.  Thompson,  5 
Johns.   (N.  Y.)   160. 

47.  Ferguson  v.  State  Bank,  11  Ark. 
512;  Brown  v.  Warner,  2  J.  J.  Marsh. 
(Ky.)  37;  Dehart  V.  Wilson,  6  T.  B. 
Mon.  577. 

Non  Est  Factum  in  Bar. — If  a  plea 
of  non  est  factum  puts  in  issue  the 
validity  of  the  whole  contract  as  it 
does,  under  some  statutes,  then  the 
contract  will  be  held  illegal  and  the 
plea  will  inure  to  the  benefit  of  all  the 
defendants.  Ferguson  *.  State  Bank,  11 
Ark.  512. 

48.  Ferguson  v.  State  Bank,  11  Ark. 
512;  Gordon  v.  State,  11  Ark.  12.  See 
McGowan  v.  Maccoun,  3  A.  K.  Marsh. 
(Ky.)  151;  Andrus  v.  Waring,  20  Johns. 
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(N.  Y.)  153;  Hall  v.  Rochester,  3  Cow. 
(N.  Y.)   374. 

49.  Ferguson  v.  State  Bank,  11  Ark. 
512. 

50.  See  the  title  "  Affidavits  of  Mer- 
its and  Defense,"  1  Standard  Pboc. 
643. 

51.  See  the  title  "Set-off,  Counter- 
claim and  Recoupment." 

52.  Temple  v.  Teller  Lumb.  Co.,  46 
Colo.  497,  106  Pac.  8;  Fox  &  Jewell  v. 
Barksdale  &  Sledd,  118  La.  339,  42  So. 
957. 

For  allegations  held  sufficient,  see: 
Cal.— Young  v.  Benton,  21  Cal.  App.  382, 
131  Pac.  1051.  Mont. — Lee  v.  Hudson, 
1  Mont.  84.  Wash. — Sutter  v.  Moore 
Inv.  Co.,  30  Wash.  333,  70  Pac.  746; 
Scott  v.  Hallock,  16  Wash.  439,  47  Pac. 
968. 

Plea  by  Person  Not  a  Party  to  Con- 
tract.— Where  a  person  not  a  party  to 
the  contract  originally  adopted  it.  as 
his  own  and  became  thereby  obligated 
to  perform  its  conditions,  a  plea  al- 
leging performance  is  insufficient  un- 
less he  alleges  "clearly  the  doing  of 
some  specific  act  by  which  he  has  adop- 
ted the  contract  and  made  himself  a 
party  to  it."  Dexter  Horton  &  Co.  v. 
Sayward,  51  Fed.  729. 

Setting  up  Novation  in  "Action. — The 
fact  that  a  contract  between  landlord 
and  tenant  is  written  does  not  preclude 
one   sued  for   disturbing  that  relation 
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plaintiff  accepted  the  third  person's  agreement  to  pay  the  defendant's 
debt  in  full  discharge  of  defendant's  liability.53 

16.  Conclusion.  —  Statutes, in  some  jurisdictions  require  that  if  the 
action  is  based  upon  an  unconditional  contract  in  writing  the  answer 
must  be  verified,  but  this  is  unnecessary  if  the  contract  be  conditional.6,1 
_  C.  Replication  and  Reply.  -7-  The  general  rules  governing  replica- 
tions are  applicable  to  actions  upon  contract  and  will  be  found  treated 
elsewhere  in  this  work.55 

Replication  de  Injuria.  —  Though  there  is  authority  to  the  effect  that 
the  replication  de  injuria  is  confined  to  actions  of  tort  and  is  improper 
in  an  action  upon  contract,56  the  use  of  the  replication  de  injuria  has 
been  extended  generally  to  cases  of  contract  in  which  the  defendant 
by  special  plea  has  alleged  matters  of  excuse,  after  having  admitted 
the  contract.57    But  if  the  plea  of  the  defendant  is  not  as  to  matter 


from  pleading  and  proving  that  there 
was  a  novation  of  the  contract  set 
out  by  plaintiff,  and  by  such  plea  laying 
the  foundation  for  evidence  showing  a 
fatal  variance  between  allegations  and 
proof.  Morgan  v.  Chunn,  7  Ga.  App. 
263,  66  S.  E.  965. 

When  plaintiff  sues  upon  the  new  con- 
tract, he  need  not  allege  the  old  con- 
tract and  that  there  was  a  novation 
(Oal. — Mitrovich  v.  Fresno  Fruit  P.  Co., 
123  Cal.  379,  55  Pac.  1064.  N.  J.— Par- 
sons Mfg.  Co.  v.  Hamilton  Ice  Co.,  78 
■N.  J.  L.  309,  73  Atl.  254.  Wis.— Hem- 
enway  v.  Beecher,  139  Wis.  399,  121  N. 
W.  150) ;  nor  is  it  necessary  to  allege 
any  consideration  between  the  old  and 
new  debtor  (MeCallum  v.  McClarren,  15 
Idaho  374,  98  Pae.  200),  but  where  the 
consideration  is  alleged  it  must  be 
proved.     Gyle  v.  Shoenbar,  23  Cal.  538. 

53.  Myrick  v.  Wallace,  5  Ala.  App. 
398,  59  So.  704. 

54.  Wade  v.  Watson,  129  Ga.  614, 
59  S.  E.  294.  See  generally  the  title 
"Verification." 

55.  See  the  title  "Replication  and 
Reply." 

Pleading  Waiver. — If  plaintiff  relies 
upon  a  waiver  of  his  failure  to  perform 
the  conditions  alleged  in  the  plea,  he 
should  plead  such  waiver  in  his  reply. 
Ottumwa  Bridge  Co.  v.  Corrigan,  251 
Mo.  667,  158  S.  W.  39;  Ehrlich  v.  Aetna 
Life  Ins.  Co.,  103  Mo.  231,  15  S.  W. 
530;  Manzke  v.  Goldenberg,  149  Mo. 
App.  12,  129  S.  W.  32. 

56.  Coffin  v.  Bassett,  2  Pick.  (Mass.) 
357 

"So  in  Tubbs  v.  Caswell,  8  Wend. 
(N.  Y.)  133,  it  is  spoken  of  as  appli- 
cable to  cases  in  tort.    Gould  on  Plead- 


ing, ch.  7,  §9  says:  'The  traverse  de 
injuria,  etc.,  absque  tali  causa,  though  of 
frequent  occurrence,  is  confined  to  ac- 
tions ex  delicto,  and  used  only  in  re- 
plications.' Such  has  undoubtedly  been 
the  practice  in  this  state  and  in  other 
states  of  our  country,  where  the  general 
forms  of  pleading  have  been  used." 
Euckman  v.  Eidgefield  Park  E.  Co.,  38 
N.  J.  L.  98. 

57.  See  the  following  cases:  N\  J. 
Euckman  v.  Eidgefield  Park  E.  Co.,  38 
N.  J.  L.  98.  Vt.— Paddock  v.  Jones,  40 
Vt.  474;  Marshall  «.'  Aiken,  25  Vt.  328. 
Eng. — Griffin  v.  Yates,  2  Bing.  N.  C. 
579,  29  E.  C.  L.  670,  132  Eng.  Eeprint 
226;  Cowper  v.  Garbett,  13  Mees.  & 
Welsb.  33;  Isaac'  v.  Farrar,  1  Mees.  & 
Welsb.  65. 

Historical.' — Formerly  ' '  the  general 
traverse,  de  injuria,  was  confined  in 
practice  to  actions  of  trespass,  replevin, 
and  cases  for  injuries.  But  when,  un- 
der the  new  rules,  special  pleas  in  ex- 
cuse became  frequent  in  actions  of 
assumpsit  and  debt,  on  simple  contracts, 
it  became  reasonable  that  the  plain- 
tiff should  be  allowed  to  take  issue  by 
a  general  traverse  of  the  whole  matter 
of  excuse  alleged,  and  such  pleading 
was  sustained  by  the  courts.  _  There 
was  no  occasion  to  use  this  replication 
when  the  usual  plea  in  assumpsit  was 
the  general  issue.  But,  as  more  special 
defences  by  pleading  are  being  fav- 
ored in  the  modern  practice  of  our 
courts  and  by  legislation,  the  replica- 
tion de  injuria  becomes  applicable  as 
a  general  traverse  of  the  excuse  and 
all  the  material  allegations  in  the 
special  plea.  It  is  only  allowed  where 
the  plea  is  in  excuse,  and  not  in  denial 
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of  excuse  but  in  denial  of  the  plaintiff's  cause  of  action,68  or  if  the 
plea  amounts  to  matter  of  discharge  and  not  of  excuse,  as  when  the 
plea  is  payment,59  accord  and  satisfaction,80  or  release,61  the  use  of  the 
replication  de  injuria  is  improper. 

Departures  —  A  replication  which  sets  up  a  contract  different  from 
that  declared  on  is  demurrable  for  the  reason  that  it  departs  from 
the  cause  of  action  declared  on.83  But  where  the  facts  regarding  the 
second  agreement  could  have  been  proved  under  the  complaint,  a 


of  the  cause  of  action.  It  is  bad  when 
the  defendant  insists  on  a  right  as  a 
justification;  nor  is  it  permitted  where 
the  plea  amounts  to  matter  of  dis- 
charge and,  not  of  excuse,  as  when 
the  plea  is  payment,  accord  and  satis- 
faction, release,  etc."  Euckman  v. 
Eidgefield  Park  E.  Co.,  38  N.  J.  L.  98. 
For  extended  discussion  of  English 
cases,  see  note  to  White  v.  Stubbs,  2 
Wm.  Saund.  294,  85  Eng.  Eeprint  1085. 

58.  Gibbons  v.  Mottrain,  6  Man.  & 
Gr.  692,  46  E.  C.  L.  692,  134  Eng.  Ee- 
print 1071:  Whittaker  v.  Mason,  2  Bing. 
N.  C.  359,  29  E.  0.  L.  572,  132  Eng.  Ee- 
print 141;  Schild  v.  Kilpin,  8  Mees.  & 
Welsb.  (Eng.)  673,  9  Dowl.  P.  C.  803; 
Cleworth  c.  Pickford,  7  Mees.  &  Welsb. 
(Eng.)  314;  Parker  v.  Riley,  3  Mees. 
&  Welsb.  (Eng.)  230;  Solly  v.  Neish, 
2  Cromp.  M.  &  E.   (Eng.)   355. 

59.  Euckman  v.  Eidgefield  Park  E. 
Co.,  38  N.  J.  L>.  98;  Edwards  v.  Green- 
wood, 5  Bing.  1ST.  C.  476,  35  E.  C.  L. 
257,  132  Eng.  Eeprint  1182;  Schild  c. 
Kilpen,  8  Mees.  &  Welsb.   (Eng.)   673. 

60.  Euckman  v.  Eidgefield  Park  E. 
Co.,  38  N.  J.  L.  98;  Jones  v.  Senior,  4 
Mees.  &  Welsb.  (Eng.)   123. 

61.  Euckman  v.  Eidgefield  Park  E. 
Co.,  38  N.  J.  L.  98. 

62.  See  generally  the  title  "De- 
parture," 7  Standard  Proc.  116. 

63.  IT.  S.— Ennis  v.  Case  Mfg.  Co.,  30 
Fed.  487.  Ala.— Gates  v.  O'Gara,  145 
Ala.  665,  39  So.  729.  Ind.— Chaplin  v. 
Baker,  124  Ind.  385,  24  N.  E.  233.  Ky. 
Spiess'  Admx.  v.  Bartley,  130  Ky.  277, 
113  S.  W.  127;  Hargis  v.  Burgin,  4  Ky. 
L.  Eep.  627.  Md.— Hanover  Fire  Ins. 
Co.  v.  Brown,  77  Md.  64,  25  Atl.  989, 
27  Atl.  314,  39  Am.  St.  Eep.  386.  Mass. 
SibLey  v.  Brown,  4  Pick.  137.  Minn. 
Hoxsie  v.  Kempton,  77  Minn.  462,-  80 
N.  W.  353.  Miss;— Porterfield  v.  But- 
ler, 47  Miss.  165,  12  Am.  Eep.  329.  Mo. 
Moots  v.  Cape,  147  Mo.  App.  76,  126  S. 
W.  184;  Randolph  v.  Frick,  57  Mo.  App. 
400.  N.  J. — Holmes  v.  Seashore  Elec. 
K.  Co.,  57  N.  J.  L.  502,  31  Atl.  227; 
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Wilson  v.  Johnson,  29  Atl.  419;  Miller 
v.  Hillsborough  Mut.  Assur.  Assn.,  47 
N.  J.  L.  393,  1  Atl.  461.  S.  C— Lind- 
sey  v,  Jamison,  4  McCord  93.  Tex. 
Coles  v.  Kelsey,  2  Tex.  541,  47-  Am.  Dec. 
661.  Wash. — Smart  v.  Burquoin,  51 
Wash.  274,  98'  Pac.  666;  McCorkle  v. 
Mallory,  30  Wash.  632,  71  Pac.  186; 
Clark  v.  Sherman,  5  Wash.  681,  32  Pae. 
771.  Can — Shaw  v.  Canadian  Pac.  R. 
Co.,   5   Manitoba   334. 

See  generally  the  title  "Departure," 
7  Standard  Proc.  116. 

A  reply  that  the  writing  set  up  in 
the  answer  is  not  the  contract  in  fact 
made,  and  that  plaintiff  was  induced 
to  sign  it  by  fraudulent  representations 
as  to  contents  is  not  a  departure.  Colo. 
Jamieson  House  Furn.  Co.  v.  Brainard, 
16  Colo.  App.  509,  66  Pac.  675.  Minn. 
Eosby  v.  St.  Paul,  M.  &  M.  E.  Co.,  37 
Minn.  171,  33  N.  W.  698.  Ore.— Crown 
Cycle  Co.  v.  Brown,  39  Ore.  285,  64  Pac. 
451.  But  see  'Smith  v.  Kirkland,  81 
Ala.  345,  1  So.  276. 

New  Promise  Avoiding  Statute  of 
Limitations. — A  reply  setting  up  a  new 
promise  in  avoidanee  of  the  statute 
of  limitations  is  not  a  departure.  Van 
Dorn  *.  Bodley,  38  Ind.  402.  But  a 
reply  to  a  contract  with  testator  set- 
ting up  a  new  promise  by  executor  is 
bad.  Benjamin  v.  De  Groot,  1  Denio 
(N.  Y.)    151. 

New  Promise  of  Bankrupt. — A  plain- 
tiff declared  on  the  original  contract 
with  a  bankrupt  and  in  his  reply 
pleaded  the  new  promise.  Held  not  a 
departure,  for  the  replication  related 
to  subject-matter  of  the  declaration. 
Shippey  v.  Henderson,  14  Johns.  (N. 
Y.)  178,  7  Am.  Dec.  458;  Farmers  & 
Mechanics  Bank  v.  Flint,  17  Vt.  508,  44 
Am.  Dec.  351.  But  in  an  action  by  an 
indorsee  upon  the  original  contract,  a 
reply  of  the  new  promise  before  the  in- 
dorsement constitutes  a  departure.  Wal- 
bridge  v.  Harroon,  18  Vt.  448. 

Insurance  Policy  Pursuant  to  Oral 
Contract. — Where    a   plaintiff   declared 
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replication  setting  them  up  is  not  objectionable  as  constituting  a  de- 
parture.64 Nor  where  part  of  the  agreement  is  set  up  in  the  first 
pleading  of  the  plaintiff,  does  a  reply  setting  up  the  remainder  of  the 
agreement  constitute  a  departure.65 

"Where  the  plaintiff  has  alleged  the  performance  of  conditions 
precedent,  it  is  a  departure  to  reply  an  excuse  for  failure  to  perform,68 
or  to  allege  a  waiver  of  performance.67 


on  an  insurance  policy  a  reply  that 
the  policy  though  made  after  the  fire 
was  made  pursuant  to  an  agreement  be- 
fore the  fire  constitutes  no  departure. 
Bennett  v.  Com.  F.  Ins.  Co.,  11  Ohio 
Dec.  (Eeprint)  429.  See  generally  the 
title  "Insurance." 

64.  m. — Weiss  v.  Sandoval  Zinc  Co., 
165  III.  App.  417.  Kan. — Sturgeon  v. 
Culver,  87  Kan.  404,  124  Pac.  419,  1913 
E  Ann.  Cas.  341;  Heskett  v.  Border 
Queen  Mill  &  E.  Co.,  81  Kan.  356,  105 
Pae,  432.  Ore. — Pioneer  Hdw.  Co.  v. 
Farrin,  55  Ore.  590,  107  Pae.  456.  Wash. 
Childs  Lumb.  &  Mfg.  Co.  v.  Page,  28 
Wash.  128,  68  Pae.  373. 

A  reply  setting  up  an  agreement  ex- 
tending time  for  performance  is  not  a 
departure.  Brown  v.  Eirst  Nat.  Bk., 
115  Ind.  572,  18  N.  E.  56.  In  an  action 
for  the  price,  in  which  defendant 
pleaded  price  was  not  yet  due,  a  re- 
plication alleging  an  agreement  to  ex- 
tend time  for  payment  on  condition  de- 
fendant secure  the  debt,  and  the  fail- 
ure of  the  defendant  so  to  do,  is  not 
objectionable  as  constituting  a  depart- 
ure. Messenger  v.  Woge,  20  Colo.  App. 
275,  78  Pae.  314. 

Contract  With  Agent. — It  is  not  a, 
departure  to  reply  that  the  contract 
was  with  plaintiff's  agent  when  plaintiff 
had  declared  the  contract  was  made 
with  himself.  Colt  v.  Lawrenceburg 
Lumb.  Co.,  44  Ind.  App.  122,  88  N.  E. 
720. 

65.  Duncan  v.  Parker  (Wash.),  142 
Pae.  6S7;  Erickson  v.  F.  MeLellan  & 
Co.,  46  Wash.  661,  91  Pac.  249. 

Contract  Modified. — It  was  held  in 
Erickson  v.  F.  MeLellan  &  Co.,  46  Wash. 
661,  91  Pac.  249,  that  there  was  no  de- 
parture where  the  plaintiff  having  de- 
clared on  the  contract  replied  to  the 
defendant's  allegation  of  failure  to 
•perform  within  the  time  limited,  that 
the  contract  had  been  changed  and 
that  the  time  was  extended  to  permit 
of  the  additional  work. 

66  U.  S.— Stratton  v.  Essex  Co.  P. 
Com.,   164  Fed.   901.     Ky.— Murray  p. 


Bright,  2  A.  K.  Marsh.  146.  Minn. 
Trainor  r.  Worman,  34  Minn.  237,  25  N. 
W.  401.  Mo. — Mohney  v.  Reed,  40  Mo. 
App.  99.  N".  J. — Potts  v.  Point  Pleas- 
ant Land  Co.,  47  N.  J.  L.  476,  2  Atl. 
242.  Okla. — Gage  v.  Connecticut  Fire 
Ins.  Co.,  34  Okla.  744,  127  Pac.  407; 
Merchants'  &  Planters'  Ins.  Co.  v. 
Marsh,  34  Okla.  453,  125  Pac.  1100,  42 
L.  E.  A.  (N.  S.)  996;  St.  Paul  F.'  & 
M.  Ins.  Co.  v.  Mountain  Park  S.  F.  Co., 
23  Okla.  79,  99  Pac.  647.  Ore. — Crans- 
ton v.  West  Coast  Life  Ins.  Co.,  63  Ore. 
427,  128  Pac.  427.  Pa. — Burk  v.  Huber, 
2  Watts  306;  Burk  v.  Bear,  3  Clark  355, 
5  Pa.  L.  J.  304.     Vt. — Joslyn  v.  Taylor, 

33  Vt.  470.  Wash.— Osten  v.  Winehill, 
10  Wash.  3.33,  38  Pac.  1123.  Eng. 
Perry  <o.  Smith,  1  Carr.  &  M.  554,  41 
E.  C.  L.  301.  Can. — Coulthard  v.  Boyal 
Ins.  Co.,  39  U.  C.  Q.  B.  409. 

67.  Waiver  on  Quantum  Meruit. — In 
an  action  upon  an  express  contract  in 
which  the  plaintiff  pleads  performance, 
a  reply  setting  up  a  waiver  is  a  de- 
parture. But  if  he  had  declared  on 
quantum  meruit  and  the  answer  had 
set  up  non-performance,  a  waiver  might 
be  pleaded  in  the  reply  without  con- 
stituting a  departure.  Mohney  v.  Eeed, 
40  Mo.  App.  99. 

Condition  in  Insurance  Policy. — In  an 
action  for  insurance  in  which  the  plain- 
tiff avers  performance  of  conditions, 
the  defendant  alleged  a  failure  to  keep 
the  books  in  the  safe  as  per  stipulation 
in  the  policy,  and  the  plaintiff  replied 
a  waiver.  It  was  held  in  Tilles  v. 
Liverpool  &  L.  &  G.  Ins.  Co.,  46  Fla. 
268,  35  So.  171,  110  Am.  St.  Eep.  89, 
that  there  was  no  departure.  Compare 
Springfield  F.  &  M.  Ins.  Co.  v.  Halsey, 

34  Okla.  383,  126  Pac.  237. 
Surplusage. — But  where  plaintiff  has 

not  alleged  a  compliance  with  condi- 
tions precedent,  a  reply  to  an  answer 
setting  up  specified  breaches  denying 
the  allegation  of  the  answer  generally 
puts  in  issue  the  allegations  of  the  an- 
swer. If  the  reply  goes  further  and  al- 
|  leges  a  waiver  this  is  surplusage  and 
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IV  ISSUES,  PROOF  AND  VARIANCE.68  —  A.  Substantia 
Variance  Fatal.  —  The  rule  is  well  settled  in  actions  ex  contractu 
that  the  party  upon  whom  lies  the  burden  of  proof  must  prove  his 
action  as  alleged  in  his  pleading  and  substantial  variance  between  the 
pleading  and  proof  will  be  fatal  whether  the  contract  be  declared  on 
in  haec  verba,69  or  described  according  to  its  legal  effect;70  but  in  the 
latter  case  it  will,  of  course,  be  sufficient  if  the  proof  conform  only  to 


there  is  no  departure.  Rochester  Ger- 
man Ins.-  Co.  v.  Rodenhouse,  36  Okla. 
378,  128  Pae.  508. 

68.  See  the  title  "Variance"  in  13 
Enct.  op  Ev.  611. 

69.  V.  S. — Ferguson  v.  Harwood,  7 
Cranch  408,  3  L.  ed.  386;  Dempster  v. 
Cochran,  174  Fed.  587,  98  C.  C.  A.  433. 
Ala. — Harris  v.  Basden,  162  Ala.  367, 
50  So.  321;  United  States  Health  &  Ace. 
Co.  v.  Veitch,  161  Ala.  630,  50  So.  95; 
Wellman  v.  Jones,  124  Ala.  580,  27  So. 
416;  Boylston  v.  Sherran,  31  Ala.  538; 
McLendon  v.  Godfrey,  3  Ala.  181;  Har- 
rison v.  Weaver,  2  Port.  542.  Ark. 
Dickens  v.  Howell,  24  Ark.  230;  Hanly 
v.  Eeal  Estate  Bank,  4  Ark.  598;  State 
Bank  v.  Hubbard,  4  Ark.  419.  Colo. 
Lombard  v.  Overland  D.  &  R.  Co.,  41 
Colo.  253,  92  Pac.  695.  Conn.— Wil- 
loughby  v.  Raymond,  4  Conn.  130.  111. 
Franklin  Ins.  Co.  v.  Smith,  82  111.  131; 
Taylor  v.  Kennedy,  1  111.  91.  Ind. 
Lynch  v.  Wilson,  4  Blackf.  288.  Md. 
Walsh  v.  Gilmor,  3  Har.  &  J.  383-408, 
6  Am.  Dec.  506.  Mass. — Dyer  *.  Stev- 
ens, 6  Mass.  389;  Irvine  v.  Stone,  6 
Cush.  508.  Mo. — Jenkins  v.  Clopton,  121 
S.  W.  759;  State  v.  Owen,  73  Mo.  440; 
State  v.  Smith,  31  Mo.  120;  Lackland  v. 
Pritchett,  12  Mo.  .484;  Blakey  v.  Saun- 
ders, 9  Mo.  742;  Green  v.  Crutcher,  143 
Mo.  App.  595,  128  S.  W.  768;  State  v. 
Humble,  34  Mo.  App.  343.  N.  H. — Keyes 
v.  Dearborn,  12  N.  H.  52.  N.  J.— Mul- 
ford  v.  Bowen,  9  N.  J.  L.  315.  N.  Y. 
Mills  v.  McCoy,  4  Cow.  406;  Vail  v. 
Smith,  4  Cow.  71;  Silvert  v.  Kommel, 
138  App.  Div.  229,  122  N.  Y.  Supp.  846; 
Warner  I.  Co.  v.  Sweet,  65  Misc.  57, 
119  N.  Y.  Supp.  166;  De  Lucia  'v.  Cellilo, 
123  N.  Y.  Supp.  229.  Pa. — Wilkinson 
Mfg.  Co.  v.  Welde,  196  Pa.  508,  46  Atl. 
852;  Cleaver  v.  Garner,  133  Pa.  419,  19 
Atl.  408;  Rinker  v.  Aetna  Life  Ins.  Co., 
15  Pa.  Dist.  76;  Com.  v.  Gillespie,  7 
Serg.  &  R.  469,  10  Am.  Dec.  475;  Dun- 
bar v.  Juniper,  2  Yeates  74.  S.  C. — Beck 
v.  Pearse,  1  Bailey  L.  154;  Butler  v. 
State,  3  McCord  383;  Morris  v.  Fort,  2 
McCord    397.     Tex.— Shipman   v.    Ful- 

Vol.  XI 


erod,  42  Tex.  248;  Ex  parte  Rogers,  10 
Tex.  App.  655.  Vt.— Cooledge  v.  Con- 
tinental Ins.  Co:,  67  Vt.  14,  30  Atl.  798; 
McDaniels  V.  Bucklin,  13  V.t.  279; 
Sherwin  v.  Bliss,  4  Vt.  96;  Harris  v. 
Lawrence,  1  Tyler  156.  W.  Va  —  State 
v.  Berkeley,  41  W.  Va.  455,  23  S.  E. 
608.  Wis. — Fairbanks  v.  Ishani,  16  Wis. 
123;  Eastman  v.  Bennett,  6  Wis.  232. 
Eng. — Bowditch  v.  Mawley,  1  Campb. 
195. 

Omission  of  Signatures. — In  an  action 
upon  a  written  contract,  where  the 
pleader  purported  to  set  out  the  con- 
tract in  full,  but  omitted  the  signa- 
tures, and  on  trial,  after  proving  the 
signatures,  offered  the  contract  in  evi- 
dence, it  was  held  that  it  constituted 
no  variance.  Roby  Lumber  Co.  v.  Gray, 
73  Mich.  356,  41  N.  W.  420.  See  gen- 
erally the  title  "Variance  and  Failur* 
of  Proof." 

70.  U.  S.— Cristin  v.  Leonard,  209 
Fed.  49,  126  C.  C.  A.  191;  Sheehy  v. 
Mandeville,  7  Cranch  208,  3  L.  ed.  317; 
Smith  v.  Barker,  3  Day  312,  22  Fed. 
Cas.  No.  13,013;  Dorsey  v.  Chenault,  2 
Cranch  C.  C.  316,  7  Fed.  Cas;  No.  4,013. 
Ala. — United  States  Health,  etc.  Co.  v. 
Savage,  64  So.  340;  Ma.son  v.  Hall,  30 
Ala.  599;  Brantley  v.  West,  27  Ala. 
542;  Du  Pont,  etc.,  Co.  v.  Parsons,  9 
Ala.  App.  247,  62  So.  988;  Davis  &  Co. 
v.  Campbell,  3  Stew.  319.  Ark. — Speir 
v.  McLaughlin,  11  Ark.  732.  Cal. — Cox 
v.  McLaughlin,  63  Cal.  196;  Johnson  v. 
Moss,  45  Cal.  515;  Stout  v.  Coffin,  28 
Cal.  65.  Colo. — Calhoun  v.  Girardine,  13 
Colo.  103,  21  Pac.  1017.  Conn.— Shep- 
ard  v.  Palmer,  6  Conn.  95;  Bunnel  v. 
Taintor's  Admr.,  4  Conn.  568;  Curley 
i:  Dean,  4  Conn.  259,  10  Am.  Dec.  140. 
D.  C. — Parsons  v.  District  of  Columbia, 
38  App.  Cas.  388.  Fla— Hinote  v,  Brig- 
man  &  Crutchfield,  44  Fla.  589,  33  So. 
303.  Ga.— Thompson  v.  Fenn,  100  Ga. 
234,  28  S.  E.  39;  Whelan  v.  City  of 
Milledgeville,  92  Ga.  374,  17  S.  E.  339; 
Central  R.  &  Bkg.  Co.  i).  Tucker,  79  Ga. 
128,  4  S.  E.  5.  Idaho.— Phillips  v. 
Brown,  21  Idaho  62,  120  Pae.  454.  IE 
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the  contract  as  alleged,  the  strictness  required  where  the  declaration  is 
in  haec  verba,  not  being  necessary.71     It  is  sufficient  if  there  is  no 


Crank  v.  Trumble,  66  111.  428;  Bush  v. 
Connelly,  33  111.  447;  Davidson  v.  John- 
son, 31  111.  523;  Archer  v.  Glaflin,  31 
111.  306;  Stickney  v.  Cassell,  6  111.  418; 
Mastin  r.  Toncray,  3  111.  216.  Ind. 
Thomas  v.  Dale,  86  Ind.  435;  Lindley  v. 
Downing,  2  Ind.  418;  Jacobs  v.  Finkel, 
7  Blackf.  432;  Buckley  v.  Stanley,  5 
Blackf.  162:  Hatten  v.  Robinson,  4 
Blackf.  479;  Osbourne  v.  Fulton,  1 
Blackf.  233.  la.— York  v.  Wallace,  48 
Iowa  305;  Beebe  v.  Brown,  4  Greene 
406.  Ky.— Bull  v.  McCrea,  8  B.  Mon. 
422;  Howard  v.  Chiles,  8  B.  Mon.  377; 
Adams  v.  Brown,  4  Litt.  7;  Sebastian 
v.  Thompkins,  1  A.  K.  Marsh.  63 ;  Miller 
V.  Alcorn,  3  Bibb  267.  La.— Shaw  & 
Zunts  v.  Noble,  15  La.  Ann.  305.  Md. 
Norris  v.  Graham,  33  Md.  56;  Turner 
v.  Maddox,  3  Gill  190;  Pennsj'lvania, 
etc.  Nav.  Co.  v.  Dandridge,  8  Gill  &  J. 
248,  29  Am.  Dec.  543;  Walsh  v.  Gilmor, 
3  Har.  &  J.  383-408,  6  Am.  Dee.  506. 
Mass. — Whelton  v.  Thompson,  121  Mass. 
346;  Bobbins  v.  Otis,  1  Pick.  368;  Gould- 
ing  v.  Skinner,  1  Pick.  162.  Mich. 
Fisher  v.  Badford,  153  Mich.  385,  117 
N.  W.  66;  Bilsborrow  v.  Warner,  117 
Mich.  506,  76  N.  W.  7;  Martin  v.  Boyce, 
49  Mich.  122,  13  N.  W.  386.  Minn. 
Downs  v.  Finnegan,  58  Minn.  112,  59 
1ST.  W.  981,  49  Am.  St.  Bep.  488;  Cremer 
v.  Miller,  56  Minn.  52,  57  N.  W.  318; 
Dennis  v.  Spencer,  45  Minn.  250,  47  N. 
W.  795;  Benson  v.  Dean,  40  Minn.  445, 

42  N.  W.  207;  Cowles  v.  Warner,  22 
Minn.  449.  Miss. — Standard  Const.  Co. 
v.   Brantley   Granite   Co.,   90    Miss.    16, 

43  So.  300;  Drake  v.  Surget,  36  Miss. 
458.  Mo. — Cosgrove  v.  Leonard  Merc. 
&  E.  Co.,  175  Mo.  100,  74  S.  W.  986; 
Laclede  Const.  Co.  v.  Tudor  Iron  Wks., 
169  Mo.  137,  69  S.  W.  384;  Green  v. 
Cole,  127  Mo.  587,  30  S.  W.  135;  Grant 
v.  Winn,  7  Mo.  188;  Taylor  *'.  Sebastian, 
158  Mo.  App.  147,  138  S.  W.  549;  Bar- 
ber v.  Ozark  Imp.  Co.,  131  Mo.  App. 
717,  111  S.  W.  846.  Mont. — Hefferlin 
V.  Karlman,  29  Mont.  139,  74  Pac.  201; 
Talbott  v.  Heinze,  25  Mont.  4,  63  Pac. 
624.  N.  H. — Keyes  v.  Dearborn,  12  N. 
H.  52.  1ST.  Y. — Bomeyn  v.  Sickles,  108 
N.  Y.  650,  15  N.  E.  698;  Cody  v.  Dick- 
inson, 159  App.  Div.  234,  144  N.  Y.  Supp. 
158;  Smith  V.  Burditt,  107  App.  Div. 
628,  95  N.  Y.  Supp.  188;  MacKnight  F. 
Stone  Co.  v.  City  of  New  York,  21  App. 
Div    472,  47  N.  Y.  Supp.  567;  Richard 


v,  Clark,  43  Misc.  622,  88  N.  Y.  Supp. 
242;  Seavey  v.  Ansonia  Mfg.  Co.,  Ill 
N.  Y.  Supp.  661.  N".  C— Sumrell  &  Mc- 
Coy I;.  International  Salt  Co.,  148  N. 
C.  552,  62  S.  E.  619;  Dickens  v.  Perkins, 
134  N.  C.  220,  46  S.  E.  490;  Smith  v. 
Eastern  Bldg.  &  Loan  Assn.,  116  N.  C. 
102,  21  S.  E.  33;  Browning  v.  Berry, 
107  N.  C.  231,  12  S.  E.  195,  10  L.  B.  A 
726;  Abernathy  v.  Seagle,  98  N.  C.  553, 
4  S.  E'.  542.  Ohio.— McMillan  v.  The- 
aker,  12  Ohio  24;  Tullis  Admr.  v. 
Young,  6  Ohio  294.  Pa. — Friedman  v. 
tlrmann,  28  Pa.  Super.  440.  S.  C— Mor- 
ris v.  Fort,  2  McCord  397.  Tenn, 
American  Lead  Pencil  Co.  v.  Nashville 
C.  &  S.  L.  B.  Co.,  124  Tenn.  57,  134  S. 
W.  613,  52  L.  B.  A.  (N.  S.)  323.  Tex. 
Hunt  v.  Wright,  13  Tex.  549;  Mason  v. 
Kleberg  &  Burleson,  4  Tex.  85;  Bagley 
v.  Brack  (Tex.  Civ.  App.),  154  S.  W. 
247;  Stuart  v.  Calahan  (Tex.  Civ.  App.), 
142  S.  W.  60;  Loudon  v.  Bobertson  (Tex. 
Civ.  App.),  54  S.  W.  783;  Kildow  v. 
Irick  (Tex.  Civ.  App.),  33  S.  W.  315. 
Utah.— Vance  v.  Whalon,  7  Utah  44,  24 
Pac.  672.  Vt. — Mann  v.  Birchard,  40 
Vt.  326,  94  Am.  Dec.  398;  Gowry  v. 
Ward,  25  Vt.  217.  Va.— Bichmond 
Standard  Steel,  etc.  Co.  v.  Chesterfield 
Coal  Co.,  102  Va.  417,  46  S.  E.  397; 
Harris  v.  Harris,  2  Band.  431.  W.  Va. 
Davisson  v.  Ford,  23  W.  Va.  617;  Sim- 
mons v.  Insurance  Co.,  8  W.  Va.  474. 
Wis. — Bean  v.  Percival  Copper  Min.  Co., 
Ill  Wis.  598,  87  N.  W.  465;  Young  v 
Lego,  36  Wis.  394;  Fairbanks  v.  Isham, 
16  Wis.  118.  Can. — Buck  v.  Knowlton, 
31  N.  Bruns.  417. 

Answer  Obviating  Defects  in  Com- 
plaint.— When  the  legal  effect  of  an  in- 
strument  is  pleaded,  and  any  of  its  con- 
ditions are  omitted  in  the  complaint, 
the  omission  is  cured,  if  the  defendant 
in  his  answer  sets  forth  the  entire  con- 
tract, and  there  will  be  no  variance  if 
the  contract  is  admitted  in  evidence. 
Antonelle  v.  Kennedy  &  Shaw  Lumb. 
Co.,  140  Cal.  309,  73  Pac.  966. 

71.  U.  S. — Ferguson  v.  Harwood,  7 
Cranch  408,  3  L.  ed.  386.  Ala.— Clark 
v.  Moses,  50  Ala.  326;  McLendon  v. 
Godfrey,  3  Ala.  181;  Davis  &  Co.  v. 
Campbell,  3  Stew.  319.  Ark. — Dickens 
v.  Howell,  24  Ark.  230;  State  Bank 
v.  Magness,  11  Ark.  343.  Colo. — Bishop 
v.  Griffith,  4  Colo.  68.  Conn.— Comstock 
v.  Savage,  27  Conn.  184;  Fish  v.  Brown, 
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difference  in  substance  and  legal  effect  between  the  contract  as  stated 
and  proven.72 


17  Conn.  341;  Waldo  v.  Spencer,  4  Conn. 
71.  Ga. — Kimbell  v.  Moreland,  55  Ga. 
164.  111.— Meers  v.  Stevens,  1,06  111. 
549;  Phelan  v.  Andrews,  52  111.  486. 
Ind. — St.  James  Church  v.  Moore,  1  Ind. 
289;  Chapman  v.  Ellison,  7  Blaekf.  46; 
Leaphardt  v.  Sloan,  5  Blaekf.  278; 
Lynch  V.  "Wilson,  4  Blaekf.  288;  Adam* 
v.  lasher,  3  Blaekf.  241,  25  Am.  Dec. 
102;  Lambert  v.  Blaekman,  1  Blaekf. 
59;  -Crenshaw  v.  Bullitt,  1  Blaekf.  41. 
la. — Wilson  v.  King,  1  Morris  106.  Ky. 
Anderson  v.  Waller,  3  T.  B.  Mon.  234. 
Mass. — Luce  v.  Dexter,  135  Mass.  23; 
Peek  v.  Waters,  104  Mass.  345;  Clary  v. 
Thomas,  103  Mass.  44;  Cleaves  v.  Lord, 

3  Gray  66;  Commercial  Bank  v.  French, 
21  Pidk.  486,  32  Am.  Dec.  280v  Minn. 
Chapman  v.  Dodd,  10  Minn.  350;  Snow 
v.  Johnson,  1  Minn.  48.  Mo. — Bank  of 
State  v.  Vaughan,  36  Mo.  90;  Montgom- 
ery v.  Farley,  5  Mo.  233:  Bell  &  Craig 
v.  Scott,  3  Mo.  212.  ST.  Y— Field  v. 
Field,   9    Wend.   394;    Mills   v.   McCoy, 

4  Cow.  406;  Sears  v.  Barnum,  Clarke 
Ch.  139;  Wood  v.  Bulkley,  13  Johns. 
486;  Bodman  .v.  Forman,  8  Johns.  26; 
Bissell  v.  Kip,  5  Johns.  89;  Cotheal  v. 
Talmadge,  1  E.  D.  Smith  573.  Tenn. 
Deaton  v.  Tennessee  Coal  &  B.  Co.,  12 
Heisk.  650.  Tex. — Modern  Order  v. 
Taylor  (Tex.  Civ.  App.),  127  S.  W.  260. 
Vt  — Maxfield  v.  Scott,  17  Vt.  634; 
Wead  v.  Marsh,  14  Vt.  80;  -Henry  v. 
Henry,  1  D.  Chip.  265.  Va. — Dickinson 
V.  Smith  &  Carter,  5  Gratt.  135.  W.  Va. 
State  v.  Berkeley,  41  W.  Va.  455,  23 
S.  E.  608.  Eng.— rMorgan  v.  Edwards, 
6  Taunt.  394,  1  E.  O.  L.  423,  128  Eng. 
Eeprint  1087;  Byne  v.  Moore,  5  Taunt. 
187,  1  E.  C.  L.  69,  128  Eng.  Beprint  658; 
Ankerstein  v.  Clarke,  4  T.  E.  616,  100 
Eng.  Beprint  1207;  Bex  v.  May,  1 
Dougl.  193,  99  Eng.  Eeprint  127;  Wil- 
son V.  Bramhall,  1  Y.  &  J.  2. 

72.  Ala. — Harris  v.  Basden,  162  Ala. 
367,  50  So.  321;  Alabama  Coal,  etc.  Co. 
V.  Brainard,  35  Ala.  476;  Jones  17. 
Jones,  8  Ala.  262;  Cabiness  v.  Brown, 
Minor  41.  Alaska.-^Greenland  v.  Mitch- 
ell, 3  Alaska  271,  that  less  amount  than 
complaint  charged  is  due  not  fatal  vari- 
ance. Ark. — Ludwick  *.  Bailey,  20  Ark. 
639  (that  complaint  charged  sale  for 
money,  and  proof  showed  horse  to  be 
taken  in  part  payment) ;  Bailey  v.  Gat- 
ton,  14  Ark.   180.     Colo. — Mulligan  v. 
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Smith,  32  Colo.  404,  76  Pae.  1063; 
Bishop  v.  Griffith,  4  Colo.  68;  Emer- 
son v.  Burnett,  11  Colo.  App.  86,  52 
Pae.  752.  Conn. — Ailing  v.  Forbes,  68 
Conn.  575,  37  Atl.  390;  Marion  v.  Faxon, 

20  Conn.  486;  Fish  v.  Brown,  17  Conn. 
341.  111. — Iroquois  Furnace  Co.  v.  Elp- 
hicke,  200  111.  411,  65  N.  E.  784; 
Keiser  v.  Topping,  72  111.  226;  Wheeler 
v.  Eeed,  36  111.  81;  Hough  v.'  Eawson, 
17  HI.  588;  MooTe  v.  Francis,  136  111. 
App.  19;  McKenna  v.  McKenna,  118 
111.  App.  240.  Ind. — Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109,  32  N.  E.  802,  51 
Am.  St.  Eep.  289.  Kan. — Kansas  Loan 
&  T.  Co.  v.  Love,  4  Kan.  App.  188,  45 
Pae.  953.  Ky.— Elk  Coal  Co.  v.  Bing- 
ham, 124  S.  W.  314;  Steadman  v.  Guth- 
rie, 4  Mete.  147;  Scott  v.  Messick,  4 
T.  B.  Mon.  535.  La. — Lejeune  v.  He- 
bert,  2  La.  Ann.  145.  Md. — Mutual  Fire 
Ins.  Co.  v.  Bitter,  113  Md.  163,  77  Atl. 
388;  Frank  v.  Morrison,  58  Md.  423. 
Mass. — Holbrook  v.  Dow,  1  Allen  397; 
Cleaves  v.  Lord,  3  Gray  66.  Mich. — Eoy 
v.  Bordas,  150  Mich.  242,  114  N.  W. 
81;  Eoby  Lumb.  Co.  v.  Gray,  73  Mich. 
356,  41  N.  W.  420;  Fuller  v.  Eice,  52 
Mich.  435,  18  N.  W.  204;'  Engle  v. 
Campbell,  42  Mieh.  565,  4  N.  W.  301. 
Minn. — Eollins  v.  St.  Paul  Lumb.  Co., 

21  Minn.  5;  Short  v.  MeEea  &  Eegister, 
4  Minn.  119.  Mo. — Boone  v.  Stoner,  66 
Mo.  430;  McCormiek  v.  Obanion,  168  Mo. 
App.  606,  153  S.  W.  267;  Avil  Print. 
Co.  v.  KaiseT  Pub.  Co.,  127  Mo.  App. 
141,  89  S.  W.  900;  Mooneyham  v.  Cella, 
91  Mo.  App.  260;  Sedalia  Board  of 
Trade  p.  Brady,  78  Mo.  App.  585;  Chap- 
man v.  Currie,  51  Mo.  App.  40.  N.  H. 
Moore  v.  Lake  County,  58  N".  H.  254^ 
N.  Y. — Newstadt  v.  Adams,  5  Duer  43; 
Cobb  v.  West,  4  Duer  38;  Marsh  v. 
Dodge,  5  Lans.  541;  Poirer  v.  Fisher,  8 
Bosw.  258;  Logan  v.  Berkshire  Apt. 
House,  3  Misc.  296,  22  N.  Y.  Supp. 
776.  Ohio. — Gaines  v.  Union  Transp.  & 
Ins.  Co.,  28  Ohio  St.  418.  Ore.— Wal- 
lace v.  Armstrong,  58  Ore.  43,  113  Pae. 
50;   O'Neill  v.  Edson  Keith  &  Co.,  55 

Ore.  122,  104  Pae.  725.     Pa Coreoran 

v.  Huey,  231  Pa.  441,  80  Atl.  881;  Car- 
penter v.  Vulcanite  Portland  Cement 
Co.,  211  Pa.  551,  61  Atl.  75;  Emersick 
v.  Kroh,  14  Pa.  315.  Tenn.— Bond  V. 
Greenwald,  7  Baxt.  466;  Deaton  v.  Ten- 
nessee Coal  &  B.   Co.,  12  Heisk.  650.. 
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If  the  variance  is  in  an  immaterial  issue,78  or  the  defendant  is  not 
misled  or  injured  by  the  variance  it  must  be  disregarded.74 

B.  Nature  and  Form  of  Contract.  —  1.  Written  or  Oral. 
"Where  a  petition,  declaration  or  complaint  declares  on  a  written  con- 
tract, it  will  not,  as  a  general  rule,  be  sufficient  to  prove  an  oral75  agree- 


Tex.— Sublett  v.  Kerr's  Exrs.,  12  Tex. 
366;  Eberhart  v.  Crisman  (Tex.  Civ. 
App.),  141.  S.  W.  841;  Jefferson  &  N. 
W.  B.  Co.  v.  Dresson,  43  Tex.  Civ.  App. 
282,  96  S.  W.  63;  Buckler  v.  Kneezell 
(Tex.  Civ.  App.),  91  8.  W.  367.  Utah. 
Fraser  &  Chalmers  v.  Crane,  20  Utah 
65,  54  Pac.  983.  Vt  — Drown  v.  Forrest, 
63  Vt.  557,  22  Atl.  612,  14  L.  E.  A.  80; 
Bruce  v.  Greenbanks  &  Adams,  33  Vt. 
226;  Dix  v.  School  Dist.  No.  2,  22  Vt. 
309;  Allen  v.  Goff,  13  Vt.  148.  Wash. 
Eaton  v.  General  Comp.  Air  &  V.  Mach. 
Co.,  62  Wash.  373,  113  Pac.  1091;  Irby 
V.  Phillips,  40  Wash.  618,  82  Pac.  931; 
Childs  Lumb.  &  Mfg.  Co.  v.  Page,  28 
Wash.  128,  68  Pac.  373. 

An  allegation  that  the  "defendant 
made  a  contract  in  writing"  is  not  sup- 
ported by  evidence  of  a  contract  not 
signed  by  the  defendant.  Beid  v.  Stev- 
ens, 120  Mass.  209. 

In  an  action  upon  a  promissory  note 
there  is  no  variance  between  the  plead- 
ing and  proof,  where  it  is  alleged  that 
plaintiff  loaned  defendant  the  money 
and  the  proof  shows  that  the  plaintiff's 
wife  loaned  plaintiff's' money  to  the  de- 
fendant. Pilling  v.  Morse,  5  Wash.  797, 
32  Pac.   748. 

73.  XJ.  S. — Ferguson  v.  Harwood,  7 
Oranch  408,  3  L.  ed.  386.  Ala. — Harri- 
son v.  Weaver,  2  Port.  542.  Mich. 
Angell  v.  Loomis,  97  Mich.  5,  55  N.  W. 
1008.  Okla. — Lowen  stein  v.  Holmes,  40 
Okla.  33,  135  Pac.  727.  Bug.— Peppins 
v.  Solomons,  5  T.  E.  496,  101  Eog.  Ee- 
print  279. 

74.  U.  S.— Burt  v.  C.  Gotzian  &  Co., 
102  Fed.  937,  43  C.  C.  A.  59.  CaL— An- 
tonelle  v.  Kennedy  &  Shaw  Lumb.  Co,. 
140  Cal.  309,  73  Pac.  966;  Amador  Gold 
Mine  v.  Amador  Gold  Mine,  114  Cal. 
346,  46  Pac.  80;  Clark  v.  Chapman,  98 
CaL  110,  32  Pac.  812,  33  Pac.  750;  Car- 
ter v.  Baldwin,  95  Cal.  475,  30  Pac.  595; 
Pogue  p.  Ball,  4  Cal.  App.  406,  88  Pac. 
376.  Colo. — Newell  v.  National  Adv. 
Co.,  39  Colo.  295,  89  Pac.  792.  Conn. 
Ailing  v.  Forbes,  68  Conn.  575,  37  Atl. 
390.  Idaho. — Hewi,tt  v.  Maize,  5  Idaho 
633,  51  Pac.  607.  Ind. — Lucas  v.  Smith, 
42  Ind.  103.     Mass. — Cleaves  v.  Lord, 


3  Gray  66.  Mich. — Whitaker  v.  Engle, 
111  Mich.  205,  69  N.  W.  493.  Minn. 
Larson  v.  Barlow,  112  Minn.  246,  127 
N.  W.  924;  Morgan  v.  Braeh,  104  Minn. 
247,  116  N.  W.  490;  Kaufman  v.  Bar- 
bour, 103  Minn.  173,  114  N.  W.  738; 
Wilcox  Lumber  Co.  v.  Bitteman,  88 
Minn.  18,  92  N.  W.  472 ;  Short  v.  McBea 

6  Begister,  4  Minn.  119.  Mo.— Heffer- 
nan  v.  Supreme  Council,  40  Mo.  App. 
605.  Mont. — Nyhart  v.  Pennington,  20 
Mont.  158,  50  Pac.  413.  Nev. — Burgess 
v.  Helm,  24  Nev.  242,  51  Pac.  1025. 
N.  Y.— Sussdorff  v.  Schmidt,  55  N.  Y. 
319;  Marsh  v.  Dodge,  5  Lans.  541; 
Scott  v.  Lilienthal,  9  Bosw.  224;  Bey- 
nolds  Card.  Mfg.  Co.  v.  New  York  B. 
N.  Co.,  91  Hun  463,  36  N.  Y.  Supp.  756, 
71  N.  Y.  St.  687.  N.  C— Lawrence  v. 
Hester,  93  N.  C.  79.  Ohio. — Gaines  v. 
Union  Transp.  &  Ins.  Co.,  28  Ohio  St. 
418,  450.  Ore. — Denn  v.  Peters,  36  Ore. 
486,  59  Pac.  1109;  Stokes  v.  Brown,  20 
Ore.  530,  26  Pac.  561.  S.  D.— North 
Star  Boot  &  S.  Co.  v.  Stebbins,  3  S.  D. 
540,  54  N.  W.  593..  Wash.— Firch  v. 
Hackett,  40  Wash.  621,  82  Pac.  919; 
Griffith  v.  Eidpath,  38  Wash.  540,  80 
Pac.  820;  Dudley  v.  Duval,  29  Wash. 
528,  70  Pac  68;  Post-Intelligencer  Pub. 
Co.  V.  Harris,  11  Wash.  500,  39  Pac.  965; 
Denny  v.  Sayward,  10  Wash.  422,  39 
Pac.  119.  Wis. — Delaplaine  v.  Turnley, 
44  Wis.  31;  Cody  v.  Bemis,  40  Wis. 
■666;  Trowbridge  V.  Barrett,  30  Wis. 
661;  Boothby  v.  Scales,  27  Wis.  626; 
Fisk  v.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737;  Fox  Biver,  etc.  B.  Co.  v.  Shoyer, 

7  Wis.  365.  Wyo—  Kuhn  v.  McKay,  7 
Wyo.  42,  49  Pac,  473,  51  Pac.  205. 

Where  the  complaint  in  an  action  on 
a  contract  alleges  that  the  defendant 
was  a  principal  obligor  and,  the  proof 
shows  that  he  was  a  surety  only,  there 
is  no  fatal  variance  if  the  defendant 
has  not  been  misled  thereby.  Hermis- 
ton  v.  Green,  11  S.  D.  81,  75  N.  W. 
819. 

75.  U.  S. — Tilghman  v.  Tilghman,  1 
Baldw.  464,  23  Fed.  Cas.  No.  14,045. 
Ind. — Fleetwood  v.  Dorsey  Mach.  Co. 
95  Ind.  491;  Colton  v.  Vandervolgen,  87 
Ind.  361;  Newby  v.  Sogers,  40  Ind.  -9. 
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ment,  or  one  partly  in  writing  and  partly  oral,76  and  conversely  it 
has  been  held  that  proof  of  a  written  agreement  will  not  support  an 
allegation  of  an  oral  one,77  though  the  contrary  has  also  been  held.78 
Proof  of  a  written  agreement  is  admissible  under  an  allegation  of 
an  express  contract,  without  stating  whether  it  was  oral  or  in  writing, 
however.79 


la.— Saatoff  v.  Seott,  103  Iowa  201,  72 
N.  W.  492;  Barrett  v.  Wheeler,  66  Iowa 
560,  24  N.  W.  38.  Kan.— Bell  v.  Wright, 
31  Kan.  236,  1  Pac.  595;  Guild  v.  Ohio 
Lodge  No.  132,  6  Kan.  App.  67,  49 
Pac.  684.  La. — Duplanter  v.  Michoud, 
19  La.  Ann.  530;  Cohn  &  Bruen  v.  Levy, 
14  La.  Ann.  355.  Md. — Kribs  v.  Jonea 
&  Son,  44  Md.  396.  Mass. — King  v. 
Faist,  161  Mass.  449,  37  N.  E.  456. 
N.  Y.— Philips  v.  Rose,  8  Johns.  392; 
Mutual  Life  Ins.  Co.  v.  Bobinson,  24 
App.  Div.  570,  49  N.  T.  Supp.  887; 
Steiner  v.  Hellman,  7  App.  Div.  248,  40 
N.  Y.  Supp.  36;  Crawford  v.  Tyng,  10 
Misc.  143,  30  N.  Y.  Supp.  907,  62  N.  Y. 
St.  475.  Tex.— Johnson  v.  Hulett,  56 
Tex.  Civ.  App.  11,  120  S.  W.  257. 

But  see  Hamilton  v.  Gridley,  54  Barb. 
(N.  Y.)  542,  holding  that  where  the 
plaintiff  declared  upon  a  written  con- 
tract, but  was  allowed  on  trial,  without 
objection,  to  prove  a  parol  promise,  the 
variance  would  be  disregarded. 

76.  HI. — Stepina  v.  Conklin  Lumb. 
Co..  134  111.  App.  173.  Mo.— Koons  v. 
St.  Louis  Car  Co.,  203  Mo.  227,  101  S. 
W.  49.  N.  Y. — Steiner  v.  Hellman,  7 
App.  Div.  248,  40  N.  Y.  Supp.  36.  Pa. 
Irwin  v.  Shultz,  46  Pa.  74. 

Where  the  contract  alleged  and  the 
contract  proven  were  one  and  the  same, 
however,  the  fact  that  it  was  averred 
to  be  in  writing,  while  the  proof  was 
that  it  was  partly  in  writing  and  partly 
verbal,  was  not  objectionable;  plaintiff 
was  not  allowed  to  count  on  one  con- 
tract and  recover  on  another.  Sanders 
Pressed  Brick  Co.  v.  Columbia  E.  E. 
&  B.  Co.,  86  Mo.  App.  169. 

77.  Ind. — Durfiinger  v.  Baker,  149 
Ind.  375,  49  X.  E.  276;  Johnston  Harv. 
Co.  v.  Bartley,  81  Ind.  406;  Wabash  E. 
Co.  v.  Grate,  53  Ind.  App.  583,  102  N. 
E.  155;  Pennsylvania  Co.  v.  Walker,  29 
Ind.  App.  285,  64  N.  E.  473;  Stewart  f. 
Cleveland,  etc.  E.  Co.,  21  Ind.  App.  218, 
52  N.  E.  89;  Trueblood  v.  Shellhouse, 
19  Ind.  App.  91,  49  N.  E.  47.  la.— Pet- 
ersen v.  Oehs,  40  Iowa  530.  Ky. — Alt- 
man  &  Taylor  Co.  v.  Joplin,  5  Ky.  L. 
Eep.  184.  Mo. — Dougherty  v.  Matthews, 
35  Mo.  520,  88  Am.  Dec.  126,  24  L.  E. 
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A.  (N.  S.)  1070.  Ore.— McMahan  v. 
Canadian  E.  Co.,  40  Ore.  148,  66  Pac. 
708. 

"The  fact  that  the  instrument  was 
lost  does  not  authorize  proof,  either  of 
its  contents  or  purport  and  effect,  to 
be  given  under  the  count  setting  up  a 
verbal  agreement.  The  contract  hav- 
ing been  reduced  to  writing  should 
have  been  declared  upon  as  such,  and 
if  lost  proof  thereof  would  have  been 
required  under  the  familiar  rules  of 
evidence."  Peterson  v.  Ochs,  40  Iowa 
530. 

A  petition  declaring  upon  a  personal 
verbal  agreement  is  variant  from  proof 
of  a  written  corporate  agreement.  Cen- 
tral Trust  Co.  v.  Colorado  E.,  L.  &  P. 
Co.,  200  Fed.  85. 

Warranty. — Where  the  defendant 
bases  his  defense  upon  the  breach  of 
a  warranty,  but  fails  to  allege  that  the 
warranty  is  in  writing,  it  is  presumed 
that  it  is  a  parol  warranty,  and  proof 
of  a  written  warranty  would  be  variant. 
Morgan  v.  Incorporated,  etc.,  Co.,  64 
Ind.  213. 

Unsigned  Memorandum, — Where 
plaintiff  declares  upon  an  oral  contract, 
there  is  no  variance,  however,  between 
such  allegation  and  an  unsigned  mem- 
orandum of  such  contract  attached  to 
the  complaint.  Brown  v.  Silver,  2  Neb. 
(Unof.)  164,  96  N.  W.  281. 

78.  Patterson  v.  Keystone  Min.  Co., 
30   Cal.  360. 

■''A  declaration  may  count,  as  on  a 
promise  by  parol,  and  it  may  be  sup- 
ported by  a  promise  in  writing,  if  it 
comport  with  the  promise  stated." 
Nelson  v.  Dubois,  13  Johns.  (N.  Y.) 
175. 

Partly  in  Writing. — Though  plaintiff 
alleges  an  ofal  agreement,  proof  of  an 
agreement  partly  in  writing  and  partly 
oral  is  not  such  a  material  variance  as 
will  defeat  his  right  of  recovery. 
Kansas  Loan  &  Trust  Co.  v.  Love,  4 
Kan.  App.  188,  45  Pac.  953. 

79.  Granger  v.  Kishi  (Tex.  Civ. 
App.),  153  S.  W.  1161;  D.  M.  Osborne 
&  Co.  v.  Ayers  (Tex.  Civ.  App.),  32  8. 
W.  73;  Gajewski  v.  Brzezinski,  103  Wis. 
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2.     Express  and  Implied.  —  The  general  rule  is  that  plaintiff  will 
not  be  permitted  to  allege  a  special  or  express  contract  and  recover80  on 


519,  79  N.  W.  743;  Taylor  v.  Davis,  82 
Wis.  455,  52  N.  W.  756. 

No  variance  exists,  where  the  plead- 
ing sets  up  an  indebtedness,  and  upon 
trial  a  note  is  introduced  in  evidence  to 
prove  the  indebtedness.  Kleinschriudt 
v.  Kleinschmidt,  13  Mont.  64,  32  Pac.  1. 

80.  Ala. — Garrison  v.  Glass,  139  Ala. 
512,  36  So.  725.  Ark.— Speer  v.  Mc- 
Laughlin, 11  Ark.  732.  Cal. — Wright  v. 
Sonoma  County,  156  Gal.  475,  105  Pac. 
409;  Jones  v.  Shuey,  106  Cal.  xvii,  40 
Pac.  17;  Wagner  v.  Hansen,  103  Cal. 
104,  37  Pac.  195;  Hinkle  v.  San  Fran- 
cisco &  N.  P.  R.  Co.,  55  Cal.  627.  Colo. 
Rockwell  Stock  &  L.  Co.  v.  Castroni,  6 
Colo.  App.  528,  42  Pac.  182.  D.  O, 
Jones  v.  Slaughter,  28  App.  Cas.  43. 
Fla. — Smoot  &  Hartshorn  v.  Strauss,  23 
Fla.  611.  Ind.— Davis  v.  Chase,  159  Ind. 
242,  64  N.  E.  88,  853,  95  Am.  St.  Eep. 
294;  Terre  Haute  &  L.  B.  Co.  v.  Sher- 
wood, 132  Ind.  129,  31  N.  E.  781,  32 
Am.  St.  Eep.  239,  17  L,  E.  A.  339; 
Jeffersonville,  etc.  E.  Co.  v.  Worland, 
50  Ind.  339;  Eiley  v.  Walker,  6  Ind. 
App.  622,  34  N.  E,  100.  la.— Beebe  v. 
Brown,  4  Greene  406.  Kan. — Eeynolds 
v.  Curry,  81  Kan.  443,  105  Pac.  437; 
Berry  v.  Craig,  76  Kan.  345,  91  Pac. 
913.  Ky.— Newton's  Exr.  v.  Field,  98 
Ky.  116,  32  S.  W.  623.  Md.— Sherley 
v.  Sherley,  118  Md.  1,  84  Atl.  160. 
Mass. — Arlington  v.  Lyons,  131  Mass. 
328.  Mich.— Bentley  v.  Edwards,  146 
N.  W.  347;  Smith  v.  Chase  &  Baker 
Piano  Mfg.  Co.,  175  Mich.  371,  141  N. 
W.  563;  Euttle  v.  Foss,  161  Mich.  132, 
125  N.  W.  790;  Swarthout  v.  Lucas,  101 
Mich.  609,  60  N.  W.  306;  Shaw  v.  Arm- 
strong, 88  Mich.  311,  50  N.  W.  248; 
Sehurr  v.  Savigny,  85  Mich.  144,  48  N. 
W.  547.  Minn. — Lufkin  v.  Harvey,  125 
Minn.  458,  147  N.  W.  444;  Ecker  v. 
Isaacs,  98  Minn.  146,  107  N.  W.  1053; 
Elliott  v.  Caldwell,  43  Minn.  357,  45  N. 
W.  845,  9  L.  E.  A.  52.  Mo.— Huston  v. 
Tyler,  140  Mo.  252,  36  S.  W.  654,  41  S. 
W.  795;  Quigley  v.  King  (Mo.  App.), 
.168  S.  W.  285;  Eeif Schneider  v.  Beck, 
148  Mo.  App.  725,  129  S.  W.  232;  Taus- 
sig v.  Wind,  98  Mo.  App.  129,  71  S.  W. 
1095.  N.  Y.— Eeed  v.  McConnell,  133 
N.  Y.  425,  31  N.  E.  22;  Dennison  v. 
Musgrave,  29  Misc.  627,  61  N.  Y.  Supp. 
188;   Hubbard  v.  Hubbard,  135  N.  Y. 
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Supp.  908.  But  see  Smith  v.  Lippineott, 
49  Barb.  398.  N.  D.— Yancey  v.  Boyee, 
148  N.  W.  539;  Lowe  v.  Jensen,  22  N. 
D.  148,  132  N.  W.  661.  Tex.— Krohn 
v.  Heyn,  77  Tex.  319,  14  S.  W.  130; 
Whitney  v.  Parish  of  Vernon  (Tex.  Civ. 
App.),  154  S.  W.  264;  Texas  &  P.  .E. 
Co.  v.  Eackersin  (Tex.  Civ.  App.),  '145 
S.  W.  734;  Grogan  v.  Odell  (Tex.  Civ. 
App),  141  S.  W.  169;  Hall  &  Co.  v. 
Southland  I.  Assn.,  53  Tex.  Civ.  App. 
592,  116  S.  W.  831;  Nunn  v.  Townes 
(Tex.  Civ.  App.),  23  S.  W.  1117.  Vt. 
Merritt  v.  Closson,  36  Vt.  172.  Wis. 
White  v-.  Lueps,  55  Wis.  222,  12  N.  W. 
376;  Walton  v.  Cody,  1  Wis.  420.  Wyo. 
Wyoming  Cent.  Irr.  Co.  v.  Farlow,  116 
Pac.   1021. 

The  Indiana  Eule. — In  Indiana  a  dis- 
tinction is  made  between  special  and 
express  contracts,  and  so  a  pleader  may 
declare  on  an  express,  non-special,  con- 
tract and  recover  upon  proof  of  an.  im- 
plied promise  and  there  will  be  no  vari- 
ance between  the  pleading  and  proof. 
Indianapolis  Coal  Tract.  Co.  v.  Dalton, 
43  Ind.  App.  330,  87  N.  E.  552;  Palmer 
v.  Miller,  19  Ind.  App.  624,  49  N.  E. 
975;  Pence  v.  Beekman,  11  Ind.  App. 
263,  39  N.  E.  169,  54  Am.  St.  Eep. 
505;  Forester  v.  Forester,  10  Ind.  App. 
680,  38  N.  E.  426.  Compare  Sanders  v. 
Hartge,  17  Ind.  App.  243,  251,  46  N. 
E.  604.  But  there  is  a  variance  if  he 
declares  upon  a  special  contract  and 
proves  an  implied  promise.  Scholz  v. 
Schneck,  174  Ind.  186,  91  N.  E.  730; 
Davis  v.  Chase,  159  Ind.  242,  64  N.  E. 
88,  853,  95  Am.  St.  Eep.  294;  Indiana- 
polis Coal  Tract.  Co.  v.  Dalton,  43  Ind. 
App.  330,  87  N.  E.  552;  Evansville,  etc. 
E.  Co.  v.  McKinney,  34  Ind.  App.  402, 
73  N.  E.  148;  Forester  v.  Forester,  10 
Ind.  App.   680,  38  N.  E.  426. 

In  the  case  of  Jeffersonville,  etc.  E. 
Co.  v.  "Worland,  50  Ind.  339,  it  was 
held  that,  in  an  action  against  a  com- 
mon carrier,  where  it  is  sought  to  re- 
cover damages  for  delay  in  delivery, 
and  the  complaint  is  based  upon  a  spe- 
cial contract,  proof  of  a  breach  of  an 
implied  contract  or  of  the  legal  duty 
of  the  defendant  as  a  common  carrier, 
to  transport  the  stock  in  a  reasonable 
time,  is  not  a  variance  but  amounts  to 
a  failure  of  proof. 
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an  implied  contract,  or  upon  a  quantum  meruit,*1  or  upon  a  count 


The  fact  that  a  plaintiff  alleges  a 
"promise,"  and  the  proof  establishes 
an  implied  promise  only,  does  not  con- 
stitute a  variance,  however.  Jackson 
v.  Buice,  132  Ga.  51,  63  S.  E.  823. 

81.  U.  S. — Dempster  v.  Cochran,  174 
Ted.  587,  98  C.  C.  A.  433.  Colo.— Lit- 
tle Nell  Gold  Min.  Co.  v.  Hemby,  45 
Colo.  582,  101  Pac.  981;  Lombard  v. 
Overland  D.  &  B.  Co.,  41  Colo.  253,  92 
Pac.  695;  Eockwell  Stock  &  L.  Co.  v. 
Castroni,  6  Colo.  App.  528,  42  Pae.  182. 
Conn. — Pitcher  v.  Christ  Church  Corp., 
83  Conn.  308,  76  Atl.  272.  Ga.— Frier- 
son  v.  Fincher,  134  Ga.  113,  67  S.  E. 
541.  Ind.— Scholz  v.  Sehneck,  174  Ind. 
186,  91  N.  E.  730;  Schaffner  v.  Kober, 
2  Ind.  App.  409,  28  N.  E.  871.  la. 
Stapp  &  Hendrick  v.  Godfrey,  158  Iowa 
376,  139  N.  W.  893;  In  re  Oldfield's 
Estate,  158  Iowa  98,  138  N.  W.  846; 
Jones  v.  Buck,  147  Iowa  494,  126  N.  W. 
452;  Hunt  v.  Tuttle,  125  Iowa  676,  101 
N.  W.  509;  Boyce  v.  Timpe,  89  N.  W.  83; 
Walker  v.  Irwin,  94  Iowa  448,  62  N.  W. 
785;  Cook  v.  Smith,  54  Iowa  636,  6  1ST. 
W.  259,  7  N.  W.  16.  Kan.— Modell 
Twp.  v.  King  Iron-Bridge  &  Mfg.  Co., 
2  Kan.  App.  237,  41  Pac.  1059.  Ky. 
Morford  v.  Mastin  &  Ambrose,  6  T.  B. 
Mon.  609,  17  Am.  Dee.  168.  La. — Alex- 
ander v.  Morgan,  130  La.  378,  58  So. 
13;  Condran-y.  New  Orleans,  43  La.  Ann. 
1202,  9  So.  31;  Succession  of  Piffet,  37 
La.  Ann.  871;  Mazureau  &  Hennen  v. 
Morgan,  25  La.  Ann.  281;  Bright  v. 
Metaire  Cem.  Assn.,  33  La.  Ann.  58; 
Provost  v.  Carlin,  28  La.  Ann.  595. 
Mich. — Bentley  v.  Edwards,  146  N.  W. 
347.  Minn. — Blakely  v.  J.  Neils  Lumb. 
Co.,  121  Minn.  280,  141  N.  W.  179. 
Mo. — Koons  v.  St.  Louis  Car  Co.,  203 
Mo.  227,  101  S.  W.  49;  Stanley  v.  Whit- 
low, 181  Mo.  App.  461,  168  S.  W.  840; 
Michael  v.  Kennedy,  166  Mo.  App.  462, 
148  S.  W.  983 ;  Wade  v.  Nelson,  119  Mo. 
App.  278,  95  S.  W:  956;  Hayes  v.  Bunch, 
91  Mo.  App.  467;  Warson  v.  McElroy, 
33  Mo.  App.  553;  Traders'  Bank  v. 
Payne,  31  Mo.  App.  512.  But  in  this 
state  it  is  a  well  established  rule  of 
practice  in  justice  courts  that  plaintiff 
may  base  his  cause  of  action  on  a  con- 
tract and  recover  on  quantum  meruit 
or  vice  versa.  Cornett  r.  Woolridge, 
152  Mo.  App,  446,  133  S.  W.  345; 
Buschmann  v.  Bray,  68  Mo.  App.  8; 
Boyle  v.  Clark,  63  Mo.  App.  473;  Lemon 
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v.  Lloyd,  46  Mo.  App.  452.  Neb. — Clark 
v.  Davies,  88  Neb.  67,  129  N.  W.  165; 
Dorrington  v.  Powell,  52  Neb.  -440,  72 
N.  W.  587;  Wigton  v.  Smith,  46  Neb. 
461,  64  N.  W.  1080;  Mayer  v.  VerBryck, 
46  Neb.  221,  64  N.  W.  691;  Powder 
Biver,  etc.  Co.  v.  Lamb,  38  Neb.  339, 
56  N.  W.  1019;  Imhoff  v.  House,  36 
Neb.  28,  53  N.  W.  1032.  N.  Y.— Stil- 
well  v.  Hernandez,  7  Daly  485;  Dono- 
van v.  Harriman,  139  App.  Div.  586,  124 
N.  Y.  Supp.  194;  Ly decker  v.  Village  of 
Nyack,  6  App.  Div.  90,  39  N.  Y.  Supp. 
509;  Bobinson  v.  Hunt,  88  Hun  285,  34 
N.  Y.  Supp.  794;  Trubenbeck  v.  Nelson, 
73  Misc.  466,  133  N.  Y.  Supp.  388.  But 
see  Bubin  v.  Cohen,  129  App.  Div.  395, 
113  N.  Y.  Supp.  843.  N.  D.— Yancey  » 
Boyce,  148  N.  W.  539;  Lowe  v.  Jensen, 
22  N.  D.  148,  132  N.  W.  661.  Okla. 
King  v.  Stephenson,  29  Okla.  29,  116 
Pae.  183.  Ore. — Equi  v.  Olcott,  66  Ore. 
213,  133  Pae.  775.  Pa. — Alexander  v. 
Hoffman,  5  Watts  &  S.  382.  S.  C. 
Cleveland  &  Williams  v.  Butler,  94  S. 
C.  406,  78  S.  E.  81;  Bowen  v.  Johnson, 
87  S.  C.  250,  264,  69  S.  E.  294;  Edward 
&  Walter  v.  Enterprise  Bank,  87  S.  C. 
84,  68  S.  E.  961;  King  v.  Western  Un- 
ion Tel.  Co.,  84  S.  C.  73,  65  S.  E.  944; 
Birlant  *.  Cleekley,  48  S.  C.  298,  26 
S.  E.  600;  Fitzsimons  v.  Guanahani  Co., 
16,  S.  C.  192.  S.  D.— Morrow  *.  Bd.  of 
Education,  7  S.  D.  553,  64  N.  W.  1126. 
Term. — Arlington  Hotel  Co.  v.  Ewing, 
124  Tenn.  536,  138  S.  W.  954,  1913  A 
Ann.  Cas.  121,  38  L.  E.  A.  (N.  S.)  842, 
action  on  illegal  contract,  cannot  re- 
cover on  quantum  meruit.  Tex. — Inter- 
national &  G.  N.  E.  Co.  v.  Masterson 
(Tex.),  51  S.  W.  644;  Morrison  v.  Bart- 
lett  (Tex.  Civ.  App.),  131  S.  W.  1146; 
Hughes  v.  McFarland  (Tex.  Civ.  App.), 
128  S.  W.  172;  Hall  &  Co.  v.  South- 
land I.  Assn.,  53  Tex.  Civ.  App.  592,  116 
S.  W.  831;  Thornton  v.  Stevenson  (Tex. 
Civ.  App.),  31  S.  W.  232.  Wis. — Man- 
ning v.  School  Dist.,  124  Wis.  84,  102 
N.  W.  356;  Pearson  v.  Switzer,  98  Wis. 
397,  74  N.  W.  214;  White  v.  Lueps,  55 
Wis.  222,  12  N.  W.  376. 

But  where  the  complaint  not  only  al- 
leges a  special  contract,  but  contains 
an  allegation  within  the  same  count 
that  the  services  rendered  were  rea- 
sonably worth  the  amount  claimed,  tes- 
timony as  to  the  reasonable  value  of  the 
services    is    admissible    and    relevant. 
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for  money  had  and  received,82  without  separate  allegations  of  the  facts 
entitling  him  to  such  compensation,83  unless  allowed  by  'special  stat- 
ute,84 or  unless  in  his  action  for  breach  of  contract  he  has  also 
pleaded  the  common  counts.85  Nor  can  plaintiff  aver  a  special  con- 
tract and  recover  upon  proof  of  a  constructive  involuntary  trust.86 
Conversely,  the  averment  of  an  implied  contract87  or  one  founded 


though  not  as  a  ground  of  recovery. 
Minn. — Snyder  v.  Crescent  Milling  Co., 
Ill  Minn.  234,  126  N.  W.  822.  Ore. 
West  V.  Eley,  39  Ore.  461,  65  Pac.  798. 
S.  C. — Edward,  &  Walter  v.  Enterprise 
Bank,  87  S.  C.  84,  68'  S.  E.  961. 

82.  Michael  v.  Kennedy,  166  Mo. 
App.  462,  148  S.  W.  983. 

83.  la.— Bowe  v.  Prink,  137  Iowa  1, 
114  N.  W.  543.  Kan.— Clifton  v.  Meu- 
ser,  88  Kan.  408,  129  Pac.  159,  43  L. 
E.  A.  (N.  S.)  124;  Berry  v.  Craig,  76 
Kan.  345,  91  Pac.  913.  Ky. — Kavanaugh 
v.  Ballard  &  Son,  21  Ky.  L.  Eep.  1683,  56 
S.  W.  159.  Mo.— Globe  Light  &  Heat 
Co.  v.  Doud,  47  Mo.  App.  439.  Neb. 
Shevalier  v.  Doyle,  88  Neb.  560,  130  >T. 
W.  417.  N.  Y.— Sussdorff  v.  Schmidt, 
55  N.  Y.  319.  N.  D. — Yancey  v.  Boyee, 
148  N.  W.  539.  Tex. — Morrison  v.  Bart- 
lett  (Tex.  Civ.  App.),  131  S.  W.  1146. 
Wash.— Holm  v.  Chicago,  M.  &  P.  S. 
B.  Co.,  59  Wash.  293,  109  Pac.  799. 
Wis. — Manning  v.  School  District,  124 
Wis.  84,  102  N.  W.  356;  Beers  v.  Kuehn, 
84  Wis.  33,  54  N.  W.  109.  Wyo.— Wy- 
oming Cent.  Irr.  Co.  v.  Farlow,  116  Pac. 
1021. 

Where  plaintiff  alleged  a  special  con- 
tract, but  based  another  count  upon  a 
quantum  meruit,  and  elected  to  proceed 
upon  that  count,  he  could  not  recover 
as  upon  the  special  contract.  Morris 
v.  Sire,  61  1ST.  Y.  Supp.  1098. 

In  Bowe  v.  Prink,  137  Iowa  1,  114  N. 
W.  543,  the  court  said:  "While  the 
plaintiff  could  not,  in  his  action  for 
breach  of  a  specific  contract,  recover 
quantum  meruit  without  separate  al- 
legation of  the  facts  entitling  him  to 
such  compensation,  yet  he  might  in 
his  action  for  breach  of  contract  have 
added  a  separate  count  on  quantum 
meruit,  and,  if  he  had  done  so,  could 
not  have  been  required  by  defendant 
to  say  on  which  count  he  was  proceed- 
ing, but  could  have  recovered  whatever 
was  due  whether  on  contract  or  on 
quantum  meruit." 

84.  Wittkowski  v.  Harris,  64  Ped. 
712,  under  statute  of  North  Carolina, 
providing  "that  a  party  may  recover 
judgment  for  any  relief  to  which  the 


facts  alleged  and  proved  entitle  him, 
although  not  demanded  in  his  com- 
plaint. ' ' 

Where  an  action  is  brought  for  the 
price  of  services  fixed  by  an  express 
contract,,  and  the  only  proof  is  upon 
a  quantum  meruit,  the  variance  between 
the  pleading  and  the  proof  is  imma- 
terial, where  the  defendant  has  not 
been  misled  thereby.  Burgess  v.  Helm, 
24  Nev.  242,  51  Pac.  1025. 

85.  Ala. — Birmingham .  &  A.  B.  Co. 
v.  Maddox  (Ala.),  46  So.  780.  Ark. 
Speer  v.  McLaughlin,  11  Ark.  732.  D.  C. 
Burke  v.  Claughton,  12  App.  Cas.  182. 
111.— Eubens  v.  Hill,  115  111.  App.  565; 
Wilson  v.  St.  John's  Hospital,  92  111. 
App.  413.  Ind. — Coe  v.  Smith,  4  Ind. 
79,  58  Am.  Dec.  618;  Epperly  v.  Bailey, 
3  Ind.  73.  la. — Formholz  v.  Taylor,  13 
Iowa  500;  Eyser  v.  Weissgerber,  2  Iowa 
463.  Mass. — Hayward  v.  Leonard,  7 
Pick.  181,  19  Am.  Dec.  268.  Mich.— Van 
Fleet  v.  Van  Fleet,  50  Mich.  1,  14  N. 
W.  671.  Mo. — Labeaume  v.  Hill  &  Keese, 
1  Mo.  42. 

Where  the  plaintiff  declares  on  a 
special  agreement,  and  also  files  the 
common  counts,  and  on  trial  proves  a 
different  special  contract  from  that  al- 
leged, he  cannot  recover  on  the  special 
count  because  of  the  variance,  nor  on 
the  common  counts,  because  a  special 
agreement  has  been  proven.  Phipps  v. 
Ingraham,  41  Miss.  256;  Drake  v.  Sur- 
get,  36  Miss.  458. 

86.  Gray  v.  Farmers'  Exch.  Bank, 
105  Cal.  60,  38  Pac.  519. 

87.  IT.  S. — Farrell  v.  Knapp,  1 
Craneh  C.  C.  131,  8  Ped.  Cas.  No.  4,684. 
CaL — Eidinger  v.  Sigwart,  13  Cal.  App. 
667,  110  Pac.  521.  Ga.— Blue  v.  Ford, 
12  Ga.  45.  111. — Eandolph  v.  Onstott, 
58  111.  52;  Bean  v.  Elton,  44  111.  App. 
442.  Ind. — Bartlett  v.  Pittsburg,  etc. 
E.  Co.,  94  Ind.  281;  Hall  v.  Pennsyl- 
vania Co.,  90  Ind.  459;  Lake  Shore, 
etc.  E.  Co.  v.  Bennett,  89  Ind.  457; 
Jackson  v.  Creek,  47  Ind.  App.  541,  94 
N.  E.  416;  Stewart  v.  Cleveland,  etc. 
E.  Co.,  21  Ind.  App.  218,  52  N.  E.  89. 
la. — Lines  v.  Lines,  54  Iowa  600,  7  N. 
W.  87.    Mich.— Van  Fleet  v.  Van  Fleet, 
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upon  a  quantum  meruit,88  or  quantum  valebant?9  or  upon  the  general 
or  money  counts90  will  not  be  supported  by  proof  of  an  express  contract. 

3.  Absolute,  Alternative  and  Conditional.  —  Where  the  pleading 
alleges  a  contract  which  is  absolute  in  its  terms,  evidence  of  a  eon- 
tract  in  the  alternative  will  not  be  sufficient,91  and  conversely  if  the  alle- 
gation is  of  an  alternative  contract  proof  of  a  contract  absolute  in  its 
nature  will  constitute  a  variance.92 

If  the  pleader  sets  out  an  absolute  contract  a  fatal  variance93  will 
result  if  the  proof  shows  but  a  conditional  or  contingent  promise  or 


50  Mich.  1,  14  N.  W.  671.  Mo.— Oozad 
V.  Elam,  115  Mo.  App.  136,  91  S.  W. 
434.  Tex. — Wisbey  v.  Boyee  (Tex.  Civ. 
App.),  27  S.  W.590;  Stokes  v.  Burney, 
3  Tex.  Civ.  App.  219,  22  S.  W.  126. 
Vt.— Kimball  v.  But.  &  B.  R.  Co.,  26  Vt. 
247,  62  Am.  Dec.  567.  Eng. — Austin 
V.  Manchester,  etc.  B.  Co.,  5  Bug.  L. 
&  Eq.  329. 

Immaterial  Variance. — Although  the 
complaint  is  based  upon  an  implied 
promise  to  repay  money  paid  out  by  the 
plaintiff  at  the  request  of  the  defend- 
ant for  his  benefit,  and  the  proof  es- 
tablishes an  express  promise  to  repayi 
the  variance  is  immaterial  and  plain- 
tiff may  amend  his  complaint.  Ash  ton 
v.  Shepherd,  120  Ind.  69,  22  N.  E.  98. 

88.  Cal. — Eidiager  v.  Sigwart,  13 
Cal.  App.  667,  110  Pac.  521.  D.  C. 
Eheam  v.  Martin,  26  App.  Cas.  181. 
Ind. — Everett  V.  Stuck,  25  Ind.  App. 
279,  58  N.  E.  94;  Louisville,  etc.  E.  Co. 
V.  Barnes,  16  Ind.  App.  312,  44  N.  E. 
1113.  La.— Willis  v.  Melville,  19  La. 
Aim.  13.  Mo. — Beif Schneider  v.  Beck, 
148  Mo.  App.  725,  129  S.  W.  232.  Neb. 
Imhoff  v.  House,  36  Neb.  28,  53  N.  W. 
1032.  N.  T.— See  Eubin  v.  Cohen,  129 
App.  Div.  395,  113  N.  Y.  Supp.  843. 
Pa. — Donaldson  v.  Fuller,  3  Serg.  &  E. 
505.  Tex. — Morrison  v.  Bartlett  (Tex. 
Civ.  App.),  131  S.  W.  1146;  Hughes  v. 
McParland  (Tex.  Civ.  App.),  128  S.  W. 
172. 

But  see  Lemke  v.  Daegling,  52  Wis. 
498,  9  N.  W.  399;  Delaplaine  v.  Turn- 
ley,  44  Wis.  31. 

Where  plaintiff  alleges  ' '  that  he  was 
to  be  paid  for  labor  furnished  at  what 
it  was  reasonably  worth,"  and  his  evi- 
dence proves  that  he  had  an  express 
contract  to  do  the  work  for  a  certain 
sum,  there  is  a  fatal  variance.  Beed  v. 
Norton,  90  Cal.  590,  599,  26  Pac.  767, 
27  Pac.  426.  But  there  is  no  variance 
where  the  evidence  shows  that  the 
service  performed  was  upon  a  written 
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contract  which  was  not  binding .  upon 
the  defendant,  and  so  could  not  be  bind- 
ing upon  the  plaintiff.  Werre  v.  North- 
west Thresher  Co.  (N.  D.),  131  N.  W. 
721. 

89.  Bead  v.  Smith,  1  Allen  (Mass.) 
519;  Beif  Schneider  v.  Beck,  148  Mo. 
App.  725,  129  S.  W.  232. 

90.  Ala. — Austin  v.  Beall,  167  Ala. 
426,  52  So.  657.  N.  Y.— Eichardson  v. 
Smith,  8  Johns.  439.  S.  C— Bice  r. 
Hancock,  Harp.  L.  393;  Gray  V.  Moore- 
head  &  Belton,  2  Mill  439. 

See  the  title  "Money  Counts." 

91.  Ala. — Williams  v.  Kinnard, 
Minor  196.  Conn. — Eussell  v.  South- 
Britain  Soc,  9  Conn.  '508;  Curley  v. 
Dean,  4  Conn.  259,  265,  10  Am.  Dec. 
140.  Mass. — Stanwood  v.  Scovel,  4  Pick. 
422.  N.  Y.— Stone  V.  Knowlton,  3 
Wend.  374;  Hatch  v.  Adams,  8  Cow. 
35.  Term. — Exchange  &  Dep.  Bank  v. 
Swepson,  1  Lea  355,  357.  Vt. — Strong  v. 
Slicer,  33  Vt.  466.  Eng.^Cooke  v. 
Munstone,  1  B.  &  P.  (N.  B.)  351,  127 
Eng.  Eeprint  499;  White  v.  Wilson,  2 
Bos.  &  Pul.  116,  126  Eng.  Eeprint  1188; 
Yate  v.  Willan,  2  East  128,  102  Eng. 
Eeprint  317;  Penny  v.  Porter,  2  East 
2,  102  Eng.  Eeprint  268;  Tate  v.  Well- 
ings,  3  T.  E.  531,  100  Eng.  Eeprint 
716;  Clark  v.  Manstone,.  5  Esp.  239. 

92.  Eussell  v.  South  Britain  Soc,  9 
Conn.  508;  Eobertson  v.  Lynch,  18 
Johns.   (N.  Y.)   451. 

93.  TJ.  S.— Trask  v.  Duval,  4  Wash. 
C.  C.  97,  24  Fed.  Cas.  No.  14,143.  Ala. 
Griffin  v.  Bass  Foundry,  etc.  Co.,  135 
Ala.  490,  33  So.  177.  Cal.— Owen  v. 
Meade,  104  Cal.  179,  37  Pac.  923;  Evans 
v.  Bailey,  66  Cal.  112,  4  Pac.  1089; 
Clark  v.  Phoenix  Ins.  Co.,  36  Cal.  168. 
Colo.— Little '  Nell  Gold.  M.  Co.  v. 
Hemby,  45  Colo.  582,  101  Pac.  981. 
Conn. — Chittenden  v.  Stevenson,  26 
Conn.  442;  Bunnel  *.  Taintor's  Admr.,  4 
Conn.  568.  Fla. — Wiggins  v.  Wilson, 
55  Fla.  346,  45  So.  1011.    Oa.-^Morri- 
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agreement,  and  the  converse  of  this    proposition    is    equally    true."4 

4.  Where  Original  Contract  Modified.  —  A  variance  results  where 
the  proof  shows  that  the  original  contract  has  been  substantially 
modified  by  subsequent  agreement  of  the  parties  and  the  pleadings 
refer  to  the  contract  in  its  original  form  without  noticing  the  modifica- 
tions.95 

5.  Omissions  of  Portions  of  Contract.  —  The  variance  is  material 
where  it  appears  that  material  portions  of  the  contract  are  omitted 


son  v.  Dickey,  122  Ga.  417,  50  S.  E. 
178.  111. — Menifee  v.  Higgins,  57  HI. 
50;  Seibert  v.  Bach,  36  111.  195.  Ky. 
Frankfort  Water  Co.  v.  Gaines,  21  Ky. 
L.  Eep.  460,  51  S.  W.  599;  Gray  v. 
Craig,  2  Bibb.  312.  Me. — Swan- 
ton  v.  Lynch,  58  Me.  294;  Hilt  v.  Camp- 
bell, 6  Me.  109.  Mass. — Sheafe  v. 
Locke,  1  Allen  369;  Hart  v.  Tyler,  15 
Pick.  171;  Stanwood  v.  Scovel,  4  Pick. 
422;  Whitaker  v.  Smith,  4  Pick.  83; 
Colt  v.  Boot,  17  Mass.  229.  Mich. 
Kroll  v.  Ten  Eyck  'a  Est.,  48  Mich.  230, 
12  N.  W.  164;  Potter  v.  Brown,  35 
Mich.  274.  Mo.— Treat  v.  Brush,  11  Mo. 
310;  Bank  of  Fitchburg  v.  Westlake,  21 
Mo.  App.  565.  N.  H. — Deming  v.  Pos- 
ter, 42  N.  H.  165;  Smith  v.  Boston  C.  & 
M.  E.  Co.,  36  N.  H.  458,  488;  Titus  v. 
Ash,  24  1ST.  H.  319;  Libbey  v.  Hodg- 
don,  9  N.  H.  394;  Tilton  v.  Tilton,  9  N. 
H.  385.  N.  Y.— Pairchild  v.  Slocum, 
19  "Wend.  329;  Wait  v.  Morris,  6  Wend. 
394;  Lower  v.  Winters,  7  Cow.  263. 
N.  C— Starnes  v.  Erwin,  32  N.  C.  226. 
Pa. — Stump  v.  Hutchinson,  11  Pa.  533. 
Vt.—  Strong  v.  Slicer,  33  Vt.  466;  Wood- 
stock Bank  v.  Downer,  27  Vt.  482,  65 
Am.  Dec.  210.  Va. — Newell  v.  May- 
berry,  3  Leigh  250,  23  Am.  Dec.  261. 
W.  Va. — Simmons  v.  Insurance  Co.,  8 
W.  Va.  474.  Eng. — Blyth  v.  Bampton, 
3  Bing.  472,  130  Eng.  Eeprint  95,  4  L. 
J.  C.  P.  (O.  S.)  157,  11  Moore  C.  P. 
387,  11  E.  C.  L.  233;  Vavasour  v.  Orm- 
rod,  6  B.  &  C.  430,  13  E.  C.  L.  225, 
108  Eng.  Eeprint  509;  Churchill  v.  Wil- 
kin s,  1  T.  E.  447,  99  Eng.  Eeprint  1189; 
Mustard  v.  Hopper,  Cro.  Eliz.  149,  ■  78 
Eng.  Eeprint  407;  Tempany  v.  Burn- 
and,  4  Campb.  20;  Langston  v.  Corney, 
4'Campb.   176. 

Where  the  defendant  was  not  misled, 
however,  that  the  petition  alleged  an 
unconditional  contract  to  pay  insurance 
benefits,  while  the  proof  established  a 
conditional  promise  to  pay,  was  con- 
sidered an  immaterial  variance.  Hef- 
f  ernan  v.  Supreme  Council,  40  Mo.  App. 
605.  . 


94.  Conn.— Sage  v.  Wilcox,  6  Conn. 
81.  Ga. — Atlanta,  etc.,  E.  Co.  v.  Texas 
Grate  Co.,  81  Ga.  602,  9  S.  E.  600.  Ky. 
Bull  v.  McCrea,  8  B.  Mon.  422.  S.  C. 
Morris  v.  Port,  2  McCord  L.  397. 

95.  XT.  S. — Feuchtwanger  v.  Mani- 
towoc Malt.  Co.,  187  Fed.  713,  109  C. 
C.  A.  461.  Ala.— Prestwood  v.  Eldridge, 
119  Ala.  72,  24  So.  729;  Nesbitt  v.  Me- 
Gehee,  26  Ala.  748.  Ark. — Jordan  v. 
Penno,  13  Ark.  593.  Oal. — Daley  v. 
Buss/86  Cal.  114,  24  Pac.  867;  Hinkle 
v.  San  Francisco  &  N.  Pac.  E.  Co.,  55 
Cal.  627;  O'Connor  v.  Dingley,  26  Cal. 
11.  111. — Iroquois  Furnace  Co.  v.  Big- 
nail  Hdw.  Co.,  102  111.  App.  68.  Ind. 
Eebekah  Assembly,  etc.  v.  Pulse,  47 
Ind.  App.  466,  92  N.  E.  1045,  94  N.  E. 
779.  la. — Parsons  v.. Parsons,  66  Iowa 
754,  21  N.  W.  570,  24  N.  W.  564.  Kan. 
Pioneer  Sav.  &  Loan  Co.  v.  Kasper,'  7 
Kan.  App.  813,  52  Pac.  623.  Md. 
Kribs  v.  Jones  &  Son,  44  Md.  396.  Mass. 
King  v.  Faist,  161  Mass.  449,  37  N.  E, 
456.  Mo.— Lanitz  v.  King,  93  Mo.  513, 
6  S.  W.  263;  Goller  v.  Henseler  Mer. 
O.  &  S.  Co.  (Mo.  App.),  161  S.  W.  584; 
McCormiek  v.  Obanion,  168  Mo.  App. 
606,  153  S.  W.  267;  Taussig  v.  South- 
ern Mill  &  Land  Co.,  124  Mo.  App.  209, 
101  S.  W.  602;  Wilson  &  Son  v.  Euss- 
ler  &  Gnagi,  91  Mo.  App.  275;  Harri- 
son v.  Kansas  City,  etc.  E.  Co.,  50  Mo. 
App.  332.  Neb. — Evarts  v.  Smueker, 
19  Neb.  41,  26  N.  W.  596.  N.  H.— Miles 
v.  Roberts,  34  N.  H.  245.  N.  Y.— Alex- 
ander v.  O'Hare,  48  App.  Div.  401,  63 
N.  Y.  Supp.  179;  McEntyre  v.  Tucker, 
36  App.  Div.  53,  55  N.  Y.  Supp.  153; 
Schnaier  v.  Nathan,  31  App.  Div.  225, 
52  N.  Y.  Supp.  812;  Tumbridge  1>.  Bead, 
51  Hun  644,  3  N.  Y.  Supp.  908.  N.  C. 
Hassard-Short  v.  Hardison,  117  N.  C. 
60,  23  S.  E.  96.  Wis. — Duval  v.  Ameri- 
can Tel.  &  Tel.  Co.,  113  Wis.  504,  89 
N.  W.  482;  Computing  Scale  Co.  v. 
Churchill,  109  Wis.  303,  85  N.  W.  337; 
Ninman  v.  Suhr,  91  Wis.  392,  64  N. 
W.  1035. 
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from  the  statement  thereof  contained  in  the  complaint  or  other  plead- 
ing.96 

C.  As  to  Date  or  Time.  —  Where  the  date  or  time  of  entering 
into  a  contract  is  a  matter  of  essential  description  of  the  contract  it 
must  be  proved  as  alleged.97  But  where  the  precise  time  of  entering 
into  a  contract  is  not  a  material  matter,  as  where  it  isf  Mid  under  a 
videlicet,  it  need  not  be  proved  as  laid.98 


96.  Cal. — Gilmore  v.  Lycoming  F. 
Ins.  Co.,  55  Cal.  123.  Mo. — Moore  v. 
Mountcastle,  72  Mo.  605.  N.  C— Wil- 
mington &  B.  E.  Co.  v.  Eobeson,  27  N. 
C.  391. 

See  supra,  II,  A,  10. 

Failure  of  Proof  To  Show  Special 
Contract. — Where  an  action  is  brought 
to  recover  the  reasonable  value  of 
services  rendered  and  the  complaint 
also  alleges  a  special  contract,  it  is 
not  a  material  variance  if  the  proof 
establishes  that  there  was  no  special 
contract.  Ehlers  v.  Wannaek  Bros.,  118 
Cal.  310,  50  Pac.  433/ 

Where  Contract  Relied  on  Is  Void. 
Where,  upon  the  trial  of  an  action 
brought  to  recover  damages  for  the 
breach  of  av  contract,  under  whieh  per- 
sonal services  were  rendered,  it  ap- 
pears that  the  contract  is  void  under 
the  statute  of  frauds,  plaintiff  cannot 
recover  for  the  value  of  the  services, 
where  his  complaint  contains  no  allega- 
tions upon  which  such  a  recovery  might 
be  had.  Banta  v.  Banta,  103  App.  Pav. 
172,   93   N.  T.  Supp.  '393. 

97.  U.  S. — Cooke  v.  Graham's  Admr., 
3  Craneh  229,  2  L.  ed.  420.  Ala. — Green 
v.  Southern  States  Lumb.  Co.,  163  Ala. 
511,  50  So.  917.  Ark.— Speer  v.  Mc- 
Laughlin, 11  Ark.  732;  Field  v.  Pope,  5 
Ark.  e&;  Hanly  v.  Eeal  Estate  Bank,  4 
Ark.  598.  Conn. — Sage  v.  Hawley,  16 
Conn.  106,  41  Am.  Dec.  128.  Del.— Presi- 
dent, etc.  of  Bank  v.  Simmons,  1  Harr. 
331.  Ga. — Hudson  v.  Hudson,  90  Ga. 
581,  16  S.  E.  349.  HI.— Frazer  v.  Smith, 
60  111.  145;  Germania  F.  Ins.  Co.  V. 
Lieberman,  58  111.  117;  Streeter  V. 
Streeter,  43  111.  155;  Martin  v.  Eversal, 
36  111.  222.  Ind. — Comparet  v.  State,  7 
Blackf.  553;  Smith  v.  Brown,  3  Blackf. 
22.  Ky. — Bannister  v.  Weatherford,  7 
B.  Mon.  271.  La. — Shaw  &  Zunts  v. 
Noble,  15  La.  Ann.  305.  N.  H.— Drown 
r.  Smith,  3  N.  H.  299.  N.  J.— Gulick 
v.  Loder,  14  N.  J.  L.  572.  Pa— Ste- 
phens v.  Graham,  7  Serg.  &  E.  505,  10 
Am.  Dec.  485;  Church  v.  Feterow,  2 
Pen.  &  W.  301.  Vt.— Gates  v.  Bowker, 
18  Vt.  23;  Bank  of  Manchester  p.  Al- 
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len,  11  Vt.  302.  Va.— Bennett 's  Exr. 
v.  Giles,  6  Leigh  316.  W.  Va.— Dam- 
arin  &  Co.  v.  Young  Bros.,  27  W.  Va. 
436.  Wis.— Paine  v.  Trumbull,  33  Wis. 
164.  Eng. — Munday  v.  Martin,  Cro. 
Eliz.  660,  78  Eng.  Eeprint  899.  Can. 
Gushing  v.  Goddard,  8  N.  Bruns..585. 

In  Williams  &  Meadows  v.  Johnson, 
8  Ga.  App.  651,  70  S;  E.  89,  the  court 
says:  "The  date  of  a  contract  may  or 
may  not  be  material.  If  it  is  a  writ- 
ten contract,  and  is  described  as  hav- 
ing been  made  on  a  certain  date,  the 
allegation  as  to  the  date,  if  specifically 
stated,  becomes  a  part  of  the  descrip- 
tion of  the  contract  to  such  an  extent 
that  the  declaration  cannot  be  sup- 
ported by  proof  of  a  written  contract 
dated  on  some  other  day;  and  in  such 
cases  non-suit  should  be  granted,  un- 
less the  plaintiff  amends  so  as  to  make 
his  allegation  correspond  with  his  proof. 
But  where  the  date  is  alleged  under 
what  is  known  in  common-law  pleading 
as  a  videlicet,  or  is  alleged  in  such 
manner  as  to  indicate  that  it  is  not 
intended  to  make  the  date  particularly 
descriptive  of  the  contract,  proof  of  the 
date  as  alleged  is  not  usually  material; 
and  where  a  parol  contract  is  sued  on, 
and  it  is  alleged  to  have  been  made 
'on  or  about'  a  given  date,  it  is  rea- 
sonably plain  that  the  pleader  does  not 
intend  to  make  the  date  a  term  of  de- 
scription as  to  the  contract." 

98.  Ala. — Pollack  v.  Gunter  &  Gun- 
ter,  162  Ala.  317,  50  So.  155.  Ark. 
Smith  v.  Weatherford,  92  Ark.  6,  121 
S.    W.   943.     CaL— Biven  v.   Bostwick, 

70  Cal.  639,  11  Pac.  790.    Ga -Hudson 

v.  Hudson,  90  Ga.  581,  16  S.  E.  349. 
HI. — Trench  v.  Hardin  County  Canning 
Co.,  168  111.  135,  49  N.  E.  64;  Eeinback 
v,  Crabtree,  77  111.  182;  Long  v.  Conk- 
lin,  75  111.  32  (videlicet);  Frazer  v. 
Smith,  60  HI.  145;  Singer  v.  Hutchin- 
son, 83  111.  App.  675.  la. — Barger  V. 
Brown,  143  N.  W.  496.  Mass.— Mun- 
roe  v.  Cooper,  5  Pick.  412;  Perry  v. 
Botsford,  5  Pick.  189.  N.  Y.— Eey- 
nolds  Card.  Mfg.  Co.  v.  New  York,  etc. 
Co.,  91  Hun  463,  36  N.  Y.  Supp.  756,  71 
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D.  As  to  Place.  —  Where  the  place  is- alleged  as  a  matter  of  de- 
scription of  the  contract  it  should  be  proved  as  laid;99  but  where  it 
is  not  an  essential  matter  of  description  it  need  not  be  so  proved.1 

E.  As  to  Subject-Matteb.  —  There  will  be  a  material .  variance 
between  the  contract  sued  upon  and  the  contract  proved  when  mat- 
ters which  are  descriptive  of  the  contract  are  not  substantially  proved 
as  laid.2 

F.  As  to  Considekation".  —  The  consideration  of  a  contract  not 
under  seal  must  be  proved  as  laid;3  but  proof  of  more  than  the  al- 


N.  Y.  St.  687.  Pa.— Stout  v.  Rassel,  2 
Yeates  334.  Tex. — Kerr  v.  Blair  (Tex. 
CSv.  App.),  105  S.  W.  548;  Williams  v. 
Manix  (Tex.  Civ.  App.),  105  S.  W.  520; 
Morehouse  v.  Texas  Trunk  R.  Co.  (Tex. 
Civ.  App.),  17  S.  W.  1086. 

Where  the  complaint  in  an  action  for 
rent  due  for  the  month  of  October, 
stated  that  the  lease  began  on  the  first 
of  August,  and  the  proof  showed  that 
it  commenced  on  the  first  of  Septem- 
ber, the  variance  was  immaterial. 
Ericlcson  v.  Schuster,  44  Minn.  441,  46 
N.   W.   914. 

99.  Miss. — Carter  v.  Preston  & 
Stetson,  ,51  Miss.  423.  Mo. — Fields  v. 
Hunter,  8  Mo.  128.  N".  Y.— Philips  v. 
Rose,  8  Johns.  392.  Pa. — TTmbehocker 
v.  Rassel,  2  Yeates  339.  Vt. — Clark  v. 
Todd,  1  D.  Chip.  213. 

1.  Fairfield  v.  Adams,  16  Pick. 
(Mass.)   381. 

2.  U.  S. — Smith  v.  Barker,  3  Day 
312,  22  Fed.  Cas.  No.  13,013.  Ala.— Is- 
bell  v.  Lewis,  98  Ala.  550,  13  So.  335. 
CaL^Owen  v,  Meade,  104  Cal.  179,  37 
Pae.  923.  Conn. — Shepard  v.  Palmer,  6 
Conn.  95;  Bunnel  v.  Taintor's  Admr., 
4  Conn.  568.  Ga. — Lea  v.  Harris,  84  Ga. 
137,  10  S.  E.  599.  HI. — Iroquois  Fur 
nace  Co.  v.  Elphieke,  200  111.  411,  65 
N.  E.  784;  Lane  v.  Sharpe,  4  111.  566. 
Ind. — Hatten  v.  Robinson,  4  Blaekf. 
479.  Ky.— Anderson  v.  Waller,  3  T.  B. 
Mon.  234.  Md. — Norris  v.  Graham,  33 
Md.  56;  Hoke  v.  Wood,  26  Md.  453. 
Mass. — Bobbins  v.  Otis,  1  Pick.  368; 
Baylies  v.  Fettyplaee,  7  Mass.  325; 
Bridge  v.  Austin,  4  Mass.  115.  Mo. 
Halpin  Mfg.  Co.  v.  School  District,  54 
Mo.  App.  371;  Gray  v.  Race,  51  Mo. 
App.  553.  N.  H. — Blake  v.  Crownin- 
shield,  9  N.  H.  304,  an  averment  that 
plaintiff  elected  to  purchase  8,555  acres 
of  land  is  fatally  variant  from  proof 
that  he  elected  to  purchase  all  of  de- 
fendant's land,  unless  that  is  found  to 
be  the  quantity  owned.  N.  J. — Obert 
V.  Whitehead,  11  N.  J.  L.  293.     N.  Y. 


Griggs  v.  Howe,  31  Barb.  100;  Craw- 
ford v.  Morrell,  8  Johns.  253;  Vernon 
v.  O'Bannon  Co.,  71  App.  Div.  618,  75 
1ST.  Y.  Supp.  737.  Ohio. — Tullis '  Admr. 
x.  Young,  6  Ohio  294.  Pa. — Rynd  v. 
Bakewell,  87  Pa.  460,  6  W.  N.  C.  167. 
Tex.— Letot  v.  Edens  (Tex.  Civ.  App.), 
49  S.  W.  109;  Case  Plow  Works  v.  Mor- 
ris,  17  Tex.  Civ.  App.  6,  42  S.  W.  652. 
Vt.— Gowry  v.  Ward,  25  Vt.  217.  Can. 
Gushing  v.  Godard,  8  N".  Bruns.  585; 
Read  v.  Ashe,  5  N.  Bruns.  327. 

3.  TT.  S.— Watson  v.  Dunlap,  2 
Cranch  C.  C.  14,  29  Fed.  Cas.  No.  17,282. 
Ala. — M'alone-Beal  Merc.  Co.  v.  Greer, 
169  Ala.  543,  53  So.  810;  Jordan  v. 
Roney,  23  Ala.  758.  Ark. — Speer  v. 
McLaughlin,  11  Ark.  732.  Conn. — Rus- 
sell v.  South -Britain  Soc,  9  Conn.  508; 
Hendrick  v.  Seely,  6  Conn.  176;  Curley 
v.  Dean,  4  Conn.  259,  10  Am.  Dee.  140; 
Bulkley  v.  Landon,  3  Conn.  76.  HI. 
Wadhams  v.  Swan,  109  111.  46;  Ives  V. 
McHard,  103  111.  97;  Indianapolis,  etc. 
R.  Co.  v.  Rhodes,  76  HI.  285;  Burnap 
v.  Cook,  32  111.  168;  Chicago  Trust  & 
Sav.  Bank  v.  Landfield,  73  111.  App. 
173.  Ind.— Lucas  v.  Smith,  42  Ind.  103; 
Crow  v.  Eichinger,  34  Ind.  65.  la. — Wal- 
ker v.  Irwin,  94  Iowa  448,  62  N.  W.  785. 
Ky. — Anderson  v.  Waller,  3  T.  B.  Mon. 
234;  Carrell  v.  Collins,  2  Bibb  429. 
Mass. — Humphrey  v.  Totman,  204  Mass. 
8,  90  N.  E.  356;  Woodruff  v.  Wentworth, 
133  Mass.  309;  Stone  v.  White,  8  Gray. 
589;  Cleaves  v.  Lord,  3  Gray  66.  Mich. 
Detroit,  etc.  R.  Co.  v.  Forbes,  30  Mich. 
165;  Tillman  v.  Fuller,  13  Mieh.  113. 
Miss. — Drake  v.  Surget,  36  Miss.  458. 
Mo. — Mareum  •;;.  Smith,  26  Mo.  App. 
460.  N.  H.— Smith  v.  Webster,  48  N. 
H.  142;  Colburn  r.  Pomeroy,  44  N.  H. 
19;  N.  H.  Mut.  Fire  Ins.  Co.  V.  Hunt, 
30  N.  H.  219;  Smith  v.  Wheeler,  29  N. 
H.  334;  Moore  v.  Ross,  7  N.  H.  528; 
Badger  v.  Burleigh,  13  N.  H.  507;  Ben- 
den  v.  Manning,  2  N.  H.  289.  N.  Y. 
Robertson  r.  Lynch,  IS  Johns.  451.  Ohio. 
Tullis'  Admr.  v.  Young,  6  Ohio  294. 
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leged  consideration  does  not  constitute  a  variance,  where  the  allegation 
of  such, further  consideration  would  be  irrelevant  to  the  breach  com- 
plained of.4 

Under  a  plea  of  total  failure  of  consideration,  a  partial  failure  can 
be  proven  ;B  but  under  a  plea  of  want  of  consideration,  there  is  a 
variance  where  the  proof  shows  any  consideration  whatever,  though 
insufficient  or  inadequate.6 

G.    As  to  Paeties.  —  1.    In  General.  —  Where  the  plaintiff  declares 


Pa. — Cunningham  v.  Shaw,  7  Pa.  401; 
Umbehocker  v.  Ressel,  2  Veates  339. 
S.  C. — Brooks  v.  Lowrie,  1  Nott  &  McG. 
342.  W.  Va.— Davisson  v.  Ford,  23  W. 
Va.  617.  Eng. — Simms  v.  Westoott,  1 
Cro.  Eliz.  147,  78  Eng.  Reprint  404; 
King  v.  Robinson,  1  Cro.  Eliz.  79,  78 
Eng.  Eeprint  339. 

Where  two  considerations  are  alleged 
one  good  and  one  void,  it  is  an  imma- 
terial variance,  if  the  pleader  fails  to 
prove  the  void  consideration.  Crisp  v. 
Gamel/  Cro.  Jae.  128,  79  Eng.  Beprint 
111. 

If  the  declaration  allege  a  single 
promise,  for  the  performance  of  two 
.  different  things,  founded  upon  an  en- 
tire consideration  and  the  evidence 
shows  two  promises  at  different  times, 
upon  distinct  considerations,  it  is  a 
fatal  variance.  Hart  v.  Chesley,  18  N. 
H.  373. 

Part  of  Consideration  Paid  in  Chat- 
tels or  Services. — But  it  is  no  variance 
to  state  that  the  whole  consideration 
was  paid  in  money,  where  a  horse  is 
taken  in  part  payment,  if,  in  substance, 
the  contract  was  one  of  sale,  and  not 
an  exchange  of  property.  Ludwick  V. 
Bailey,  20  Ark.  639. 

Where  the  declaration  alleges  that 
defendant  promised  to  pay  a  sum  of 
money  to  plaintiff,  and  the  proof  shows 
that  the  defendant  promised  to  do  and 
had  done  certain  other  things,  the 
money  alone  remaining  unpaid,  the 
proof  is  not  variant  from  the  pleadings. 
Holbrook  v.  Dow,  1  Allen  (Mass.)  397. 

4.  Mass. — Alvord  v.  Smith,  5  Pick. 
232.  Mich. — Detroit,  etc.  B.  Co.  «. 
Forbes,  30  Mich.  165.  Mo. — Johnson  v. 
White,  2  Mo.  223.  N.  H.— Smith  v. 
Webster,  48  N.  H.  142.  Tenn.— Ex- 
change &  Dep.  Bank  v,  Swepson,  1  Lea 
355.  Eng. — Miles  v.  Rheward,'  8  East 
7,  103  Eng.  Eeprint  246;  Clarke  v.  Gray, 
6  East  564,  102  Eng.  Eeprint  1404,  4 
Esp.  177,  2  Smith  K.  B.  622. 

5.  Ark. — Petillo  v.  Hopson,  23  Ark. 
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196.  Ga.— Pidcock  v.  I.  Crouch  &  Son, 
7  Ga.  App.  299,  66  S.  E,  971.  Ind. 
Sinex  v.  Toledo,  etc.  E.  Co.,  27  Ind. 
365;  Billan  v.  Hercklebrath,  23  Ind. 
71;  Landry's  Admr.  v.  Durham,  21  Ind. 
232;  Schaffner  v.  Kober,  2  Ind.  App. 
409,  28  ST.  E.  871.  Tex.— Willis  v.  Bul- 
litt, 22  Tex.  330. 

Such  a  variance  is  not  available  un- 
der a  statute  providing  that  "a  vari- 
ance between  the  proof  on  the  trial 
and  the  allegations  in  a  pleading,  shall 
be  disregarded  as  immaterial,  unless 
the  court  be  satisfied  that  the  adverse 
party  has  been  misled  to  his  prejudice 
thereby."  Plate  v.  Vega,  31  Cal.  383, 
under  Practice  Act,  §579,  now  §469, 
Code   Civ.   Proc. 

In  Illinois,  however,  total  failure  of 
consideration  and  partial  failure  are 
separate  and  distinct  defenses,  and  un- 
der a  plea  of  the  former  the  latter  can- 
not be  proved.  Wadhams  v.  Swan,  109 
111.  46,  61;  Chicago  Trust  &  Sav.  Bank 
v.  Landfield,  73  111.  App.  173;  Belden 
v.  Church,  23  111.  App.  473. 

It  is  error  to  admit  evidence  of  an 
attempted  rescission  of  the  contract, 
based  upon  a  partial  failure  of  consid- 
eration. Pitt's  Sons  Mfg.  Co.  v.  Lewis, 
30  Kan.  541,  1  Pac.  812,  wherein  the 
court  said:  "Now  that  there  is  an 
essential  difference  between  a  defense 
of  a  total  failure  of  consideration  and 
that  of  a  rescission  of  the  contract  is 
obvious.  .  .  .  Notice  of  the  one  defense 
is  not  notice  of  the  other.  ...  At  any 
rate,  there  should  be  a  plea  of  the  lat- 
ter before  evidence  in  support  of  it 
is  received.  .  .  .  Doubtless  upon  a 
plea  of  a  total  failure  of  consideration, 
evidence  of  a  partial  failure  is  admis- 
sible, and  upon  proof  thereof,  the  dam- 
ages may  be  reduced  pro  tanto." 

6.  Axk. — Cheney  v.  Higginbotham, 
10  Ark.  273.  111.— Chicago  Trust  &  Sav. 
Bank  v.  Landfield,  73  111.  App.  173. 
Ind. — Crow   v.   Eichinger,    34   Ind.    65. 

See  also  Belden  v.  Church,  23  HI.  App. 
473. 
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upon  a  contract  alleged  to  have  been  made  by  a  certain  person,  and 
the  proof  shows  that  a  different  person  made  it,  the  variance  is  fatal.7 
But  where  the  complaint  names  a  person,  and  the  proof  adds  a  de- 
scriptive word,8  or  where  it  is  plain  from  the  evidence  that  the  plead- 
ing and  proof  refer  to  the  same  person9  the  variance  is  immaterial. 
2.  Joint  and  Several  Contracts.  —  "When  the  liability  is  alleged  to 
be  upon  a  joint  contract,  proof  of  a  several  contract  will  constitute  a 
fatal  variance,  in  the  absence  of  any  statute  changing  the  rule.10    But 


7.  Ind. — Ashley  v.  Henderson,  166 
Ind.  147,  76  N.  E.  985.  La.— Shaw  & 
Zunts  v.  Noble,  15  La.  305.  Mass. 
Bowker  v.  Ohilds,  3  Allen  434.  N.  Y. 
Brigger  v.  Mutual,  etc.  Life  Assn.,  75 
App.  Div.  149,  77  N.  Y.  Supp.  362;  Gir- 
bekian  v.  Cairo  Cigarette  Co.,  94  N.  Y. 
Supp.  345. 

Illustrations. — Where  the  plaintiff  de- 
clared upon  a  note  made  by  one  M. 
and  one  C.  and  gave  in  evidence  a  note 
signed  by  M.  and  C.  &  Co.,  the  vari- 
ance was  important  and  substantial. 
Cotes  v.  Campbell,  3  Cal.  191. 

There  is  a  variance  between  the  con- 
tract declared  upon  and  that  proved 
where  the  complaint  alleges  a  promise 
to  the  corporation  plaintiffs,  and  the 
promise  proved  was  made  to  a  church 
committee.  Christian  College  v.  Hend- 
ley,  49  Cal.  347. 

An  allegation  that  a  contract  sued 
on  was  made  by  the  defendant  corpor- 
ation is  variant  from  proof  showing 
that  the  contract  was  made  by  another 
corporation  whose  liabilities  had  been 
assumed  by  defendant  corporation, 
where  there  is  no  averment  that  the 
liability  had  become  that  of  the  de- 
fendant. Knights  of  Pythias  v.  Weller, 
93  Va.  605,  25  S.  E.  891. 

8.  "Where  in  an  action  against  a 
common  carrier  for  not  complying  with 
a  contract  to  carry  and  deliver  a  draft, 
the  complaint  alleged  that  it  was  signed 
"John  Q.  Jackson,"  and  the  proof 
showed  that  it  was  signed  "John  Q. 
ffackson,  Agent,"  the  variance  was 
immaterial.  Zeigler  v.  Wells,  Fargo  & 
Co.,  28  Cal.  263. 

9.  111. — Hamburgher  Co.  v.  Levy,  27 
111.  App.  570.  Me. — Vumbaca  v.  West, 
107  Me.  130,  77  Atl.  642.  Mass.— Hodg- 
ens  v.  Sullivan,  209  Mass.  533,  95  N. 
E  969.  Mo. — Gallais  v.  Trinidad  As- 
phalt Mfg.  Co.,  127  Mo.  App.  338,  105 
S.  W.  693.  Pa. — Jamieson  v.  Pomeroy, 
9  Pa  230.  Wis. — Joint  School  District 
v.  Ly'ford,  27  Wis.  506. 

10.  U.  S. — Woodworth  v.  Spafford,  2 


McLean  168,  30  Fed.  Cas.  No.  18,020. 
Ala. — Smythe  v.  Dothan  F.  &  M.  Co., 
166  Ala.  253,  52  So.  398;  Atlas  CCo. 
v.  O'Bear,  161  Ala.  591,  50  So.  63;  Gar- 
rison v.  Hawkins  Lumber  Co.,  Ill  Ala. 
308,  20  So.  427;  Cobb  v.  Keith,  110 
Ala.  614,  18  So.  325;  Lee  v.  Wimberley, 
102  Ala.  539,  15  So.  444;  Gamble  f. 
Kellum,  97  Ala.  677,  12  So.  82;  Strick- 
land v.  Burns,  14  Ala.  511.  Ark. — Weir 
&  Miller  v.  Pennington,  11  Ark.  745. 
Cal. — Stearns  v.  Aguirre,  6  Cal.  176. 
Colo.— York  v.  Fortenbury,  15  Colo.  129, 
25  Pac.  163;  Anderson  v.  Dailey,  25 
Colo.  App.  175,  136  Pac.  461.  Conn. 
Walcot  v.  Canfield,  3  Conn.  194.  D.  C. 
Boogher  v.  Boach,  25  App.  Cas.  (D.  C.) 
324.  Fla. — Bentz  v.  Live  Oak  Bank,  61 
Fla.  403,  55  So.  856;  Tomlinson  v.  Pen- 
insular Naval  Stores  Co.,  61  Fla.  453, 
55  So.  548.  HI. — Metzger  v.  Manlove, 
241  111.  113,  89  N.  E.  249;  Imperial 
Hotel  Co.  v.  H.  B.  Chaflin  Co.,  175  111. 
119,  51  N.  E.  610;  Cairo  &  St.  Louis 
B.  B.  Co.  v.  Easterly,  89  111.  156;  Wann 
v.  McNulty,  7  111.  355,  43  Am.  Dec. 
58;  Pluard  v.  Gerrity,  146  111.  App.  224; 
Heidelmeier  v.  Hecht,  145  111.  App. 
116;  Cooper  v.  McNeil  &  Higgins  Co., 
43  111.  App.  350.  Ind. — Graham  v.  Hen- 
derson, 35  Ind.  195.  Ky. — Newton  v. 
Carson,  7  Ky.  L.  Bep.  742;  Houngan  v. 
Phillips,  7  Ky.  L.  Rep.  150;  Gossom  ;;. 
Badgett,  6  Bush.  97,  99  Am.  Dec.  658; 
Brown  v.  Warner,  2  J.  J.  Miarsh.  38; 
Erwin  v.  Devine,  1  J.  J.  Marsh.  204; 
Erwin  v.  Devine,  2  T.  B.  Mon.  124.  Me. 
Whittemore  v.  Merrill,  87  Me.  456,  32 
Atl.  1008.  Mass. — Whiting  v.  Wdthing- 
ton,  3  Cush.  413;  Tuttle  v.  Cooper,  10 
Pick.  281;  Ward  v.  Johnson,  13  Mass. 
148.  Mich. — Hudson  v.  Emmons,  107 
Mich.  549,  65  N.  W.  542;  Mace  v.  Page, 
33  Mich.  38;  Munn  v.  Haynes,  46  Mich. 
140,  9  N.  W.  136;  Detroit  v.  Houghton, 
42  Mich.  459,  4  N.  W.  171,  287;  Lee  v. 
Bolles,  20  Mich.  46;  Candee  &  Scribner 
v  Clark  &  Brown,  2  Mich.  255.  Miss. 
Spann  v.  Grant,  83  Miss.  19,  35  So.  217; 
Kimbrough  v.  Eagsdale,  69  Miss.,  674, 
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the  converse  is  also  true,  and  proof  of  a  joint  contract  will  constitute' 
a  fatal  variance,  where  the  averment  is  of  a  several  contract.11 

Where  statutes  have  been  adopted  giving  plaintiff  the  right  to  a 
judgment  against  any  person  shown  liable  on  a  joint  contract,  it  is 
held  that  there  is  no  variance  where  the  allegation  is  of  a  joint 
liability  of  the  defendants  and  proof  shows  a  liability  of  one  or  some 
of  the  defendants  only,12 

Where  the  plaintiffs  sue  as  joint  contractors,  the  proof  must  show  a  joint 
interest  in  the  contract,  otherwise  the  variance  will  be  fatal.13 

Actions  Involving  Partners.  —  Applying  the  general  principle  it  has 


13  So.  830;  Miller  v.  Northern  Bank, 
34  Miss.  412.  Mo. — Slaughter  v.  Daven- 
port, 82  Mo.  App.  652;  Davis  &  Rankin 
v.  Maysville  Creamery  Assn.,  63  Mo. 
App.  477.  N.  J.— Fairchild  v.  Llewel- 
lyn Eealty  Co.,  82  N".  J.  L.  423,  82  Atl. 
924.  N.  Y. — Manahan  v.  Gibbons,  19 
Johns.  109;  Livingston's  Exrs.  v.  Trem- 
per,  11  Johns.  101;  Parsons  &  Jewett 
v.  De  Forest,  2  Hall  130.  Pa. — Rowan 
v.  Rowan,  29  Pa.  181.  S.  C. — Goodale 
v.  Page,  92  S.  C.  413,  75  S.  E.  700; 
Hammarskold  v.  Bull,  11  Rich.  L.  493. 
Va. — Rohr  v.  Davis,  9  Leigh.  30.  Eng. 
Cooper  v.  Whitehouse,  6  Carr.  &  P.  545, 
25  E.  C.  L.  568;  ShirrefE  v.  Wilks,  1 
Bast  47,  102  Eng.  Reprint  19. 

Where  a  plaintiff  declares  against 
four  persons  on  a-  joint  liability,  but 
at  the  trial  fails  to  produce  testimony 
to  show  a  liability  on  the  part  of  one 
of  them,  his  case  fails.  Hibberd  v. 
Hubbard,  211  Pa.  331,  60  Atl.  911.  In 
Erwin  v.  -Devine,  2  T.  B.  Mon.  (Ky.) 
124,  there  is  recognized  an  exception 
to  this  rule  where  a  defendant  inter- 
poses a  personal  defense  such  as  in- 
fancy or  the  like.  Compare  Boyle  v. 
Webster,  17  Q.  B.  950,  24  L.  J.  202, 
Q.  B.,  117  Emg.  Reprint  1545,  in.  which 
plaintiff,  on  the  plea  of  infancy  of  one 
of  the  defendants,  enteTed  a  nolle  pro- 
sequi as  to  him.  It  was  held  that  the 
plaintiff  admitted  that  there  was  no 
contract  by  the  infant  defendant,  and 
that  he  could  not  then  claim  that  both 
promised. 

11.  Oal. — Stearns  v.  Martin,  4  Cal. 
227.  la. — Black  v.  Struthers,  11  Iowa 
459.  Md.— Wright  *.  Gilbert,  51  Md. 
146.  N.  J.— Jordan  v.  Reed,  77  N.  J. 
L.  584,  71  Atl.  280.  N.  Y.— But  see 
Carter  v.  Hope,  10  Barb.  180.  Ohio. 
Smith  V.  Smith's  Admr.,  10  Ohio  Dec. 
Reprint  494,  21  Wkly.  L.  Bui.  295. 
Wis.— James  v.  Carson,  94  Wis.  632,  69 
N.  W.  1004. 
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Where  the  plaintiff  sues  upon  an  in- , 
dividual  contract,  there  is  no  fatal  var- 
iance if  a  joint  contract  is  proven  when 
defendant  has  failed  to  plead  in  abate- 
ment beeause  of  the  non-joinder.  Scott 
v.  Shears,  9  Cush.  (Mass.)  504;  Collins 
v.  Smith,  78  Pa.  423,  1  W:  N.  C.  556. 

12.  Ky. — Gossom  v.  Badgett,  6  Bush. 
97,  99  Am.  Dec.  658;  Kearney  v.  City 
of  Covington,  1  Mete.  339.  Mont Lo- 
gan v.  Billings  &  N".  R.  Co.,  40  Mont. 
467,  107  Pac.  415;  Knatz  v.  Wise,  16 
Mont.  555,  41  Pac.  710.  N.  M.— Kirch- 
ner  v.  Laughlin,  2  N.  M.  218,  17  Pae. 
132.  N.  Y. — Alaska  Bank,  etc.  Co.  v. 
Van  Wyck,  146  App.  Div.  5,  130  jST.  Y. 
Snpp.  563.  Tex. — McDonald  v.  Cabin- 
ess,  100  Tex.  615,  102  S.  W.  721. 

In  Wiggin  v.  Lewis,  12  Cush.  (Mass.) 
486,  it  was  held  that  an  action  on  a 
contract  against  two  partners  came 
within  the  statute  of  1851  which  pro- 
vides that  in  any  action  founded  on 
contract,  express  or  implied,  in  which 
more  persons  than  one  are  defendants, 
the  plaintiff  shall  be  entitled  to  judg- 
ment against  those,  who  shall,  upon 
trial,  be  found  liable  in  the  contract 
declared  upon,  without  an  amendment. 

13.  Ala. — Strickland  v.  Burns,  14 
Ala.  511.  El— Snell  v.  DeLand,  43  111. 
323.  Mo.— Michael  v .  Kennedy,  166  Mo. 
App.  462,  148  S.  W.  983.  Mont.— Amer- 
ican Livestock,  etc.  Co.  v.  Great  North- 
ern R.  Co.,  48  Mont.  495,  138  Pac.  1102. 

Where  the  complaint  alleges  that  a 
contract  was  made  with  five  persons 
who  are  joined  as  parties  plaintiff  and 
the  proof  shows  that  the  contract  was 
made  with  three  persons,  the  variance 
is  fatal.  Murray  v,  Davis,  51  N.  C. 
341.  So  also,  if  a  joint  contract  with 
two  plaintiffs  is  alleged,  proof  of  a  sev- 
eral contract  with  each  plaintiff  will 
not  support,  the  action,  and  the  plain- 
tiff may  be  nonsuited.  Whittemore  V. 
Merrill,  87  Me.  456,  32  Atl.  1008. 
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been  decided  that  an  allegation  of  the  a  partnership  contract  is  not 
sustained  by  evidence  of  an  individual  contract,14  and  the  converse 
of  this  is  also  true,  that  allegations  of  an  individual  contract  are  not 
sustained  by  proof  of  a  partnership  contract.15 

Contracts  for  the  Benefit  of  Plaintiff.  —  An  allegation  of  a  contract 
made  between  plaintiff  and  defendant  is  not  sustained  by  proof  of 
contract  between  defendant   and    another    for    plaintiff's    benefit.18 

Principal  and  Agent.  —  An  allegation  that  a  contract  was  made  by  the 
principal  is  sustained  by  proof  of  one  made  by  the  agent.17  But  under 
an  allegation  that  defendant  breached  the  contract,  plaintiff  cannot 


14.  TJ.  S. — Graves  v.  Boston  M.  Ins. 
Co.,  2  Cranch  419,  2  L.  ed.  324.  Ala. 
TJlrick  v.  Ragan,  11  Ala.  529.  la.,— Black 
v.  Struthers,  11  Iowa  459.  Okla. — Brown 
v.  Williams,  24  Okla.  308,  103  Pae.  588. 
S.  C.^Pope  Mfg.  Co.  v.  Charleston 
Cycle  Co.,  55  S.  C.  528,  33  8.  E.  787. 

Where  a  partnership  is  sued  for  an 
alleged  breach  of  contract  of  sale  to 
it,  and  the  plaintiff's  proof  developes 
that  if  any  sale  was  made,  it  was 
jointly  to  the  partnership  and  to,  an 
individual  not  a  member  thereof,  the 
variance  between  the  allegata  and  pro- 
bata is  fatal.  Glausier,  Watson  &  Co. 
v.  Boston  Naval  Stores  Co.,  132  Ga.  549, 
64  S.  E.  547. 

But  in  Illinois  under  the  statute 
where  an  action  is  brought  against  a 
partnership,  and  the  declaration  avers 
that  the  defendants  guaranteed  the 
note  and  the  proof  shows  that  the  de- 
fendants and  one  not  a  member  of  the 
partnership  guaranteed  the  note,  _  such 
proof  does  not  constitute  a  variance 
from  the  pleading.  Kaestner  V.  First 
Nat.  Bank,  170  111.  322,  48  N.E.  998. 

In  Alabama,  under  the  code  in  an 
action  "by  payee  against  maker" 
charging  the  defendants  as  joint  mak- 
ers of  a  promissory  note,  recovery  may 
be  had  on  proof  of  a  note  signed  by 
them  as  partners,  or  executed  by  one 
of  them,  during  the  existence  of  the 
partnership,  in  the  partnership  name. 
Such  proof  meets  the  requirements  of 
the  rule  as  to  a  substantial  conform- 
ity between  the  allegations  and  the 
proof.  Jemison  &  Sloan  v.  Dearing's 
Exrs.,  41  Ala.  283. 

There  is  no  variance  where  the  com- 
plaint alleges  an  express  contract  of 
employment  made  by  a  partnership 
and  the  proof  shows  a  contract  made 
by  one  member  for  the  benefit  of  the 
firm,  but  without  disclosing  the  partner- 
ship Dennis  v.  First  Nat.  Bank,  33 
Wash.  161,  73  Pac.  1125. 


15.  McCord  v.  Seale,  56  Cal.  262; 
Smith  v.  James,  72  Iowa  515,  34  N.  W. 
309;   Parsons   v.  Parsons,   66  Iowa  754, 

21  N.  W.  570,  24  N.  W.  564. 

Under  a  statute  in  Alabama,  the 
plaintiff  may  sue  one  or  all  of  the  mem- 
bers of  a  firm,  for  a  debt  contracted 
in  the  firm  name,  and  declare  upon  the 
demand  as  the  individual  liability  of 
the  member  or  members  so  sued,  and 
there  will  be  no  variance.  MeCulloch 
v.  Judd,  Sons  &  Co.,  20  Ala.  703,  ap- 
proved in  Austin  v.  Beall,  167  Ala.  426, 
52  So.  657. 

16.  Ala. — Birmingham  &  Belt,  etc, 
Co.  v.  Jackson,  170  Ala.  496,  54  So.  512; 
Mason  v.  Hall,  30  Ala.  599.  Colo. — Sher- 
man v.  Jones,  19  Colo.  App.  281,  74 
Pac.  799.  N.  C— Sams  v.  Price,  119  N. 
C.  572,  26  S.  E.  170.  S.  C— Tucker  v. 
Gaines,   86  S.  C.  500,  68  S.  E.  670. 

In  an  action  declaring  upon  a  prom- 
issory note,  an  averment  that  defend- 
ants agreed  to  pay  plaintiffs  their  share 
of  the  surplus  and  render  an  account 
to  them  is  variant  from  the  proof  that 
the  defendants  agreed  to  account  to  the 
committee  and  to  pay  to  them  for  the 
benefit  of  creditors  (of  whom  plain- 
tiffs were  one)  any  surplus  remaining. 
Bowker  v.  Childs,  3  Allen  (Mass.)  434 

17.  See  the  following  eases:  Ariz. 
Boot  v.  Pay,  5  Ariz.  19,  43  Pac.  527. 
la. — Poole  v.  Hintrager,  60  •  Iowa  180, 
14  N.  W.  223.    Mann. — Weide  v.  Porter, 

22  Minn.  429.    Neb. — Bloteky  v.  Miller, 
3  Neb.   (Unof.)  344,  91  N.  W.  523. 

And  see  generally  the  title  "Prin- 
cipal and  Agent." 

Where  the  complaint  alleged'  that 
certain  goods  were  turned,  over  to  an 
agent,  but  the  proof  showed  that  they 
were  turned  over  to  the  principal,  there 
was  a  variance,  though  it  was  one  cur- 
able by  amendment.  Thompson  V.  Whit- 
ney, 20  Utah  1,  57  Pae.  429. 
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show  that  defendant's  wife  or  agent  did  the    act    complained    of.18 
Corporations.  —  An  allegation  that  a  contract  was  made  with  a  com- 
pany is  sustained  by  and  not  variant  from  proof  that  it  was  made  with 
the  president  and  directors  of  the  company.19 

H.  Performance  and  Failure  To  Perform.  —  If  an  excuse  for 
failure  to  perform  is  relied  on,  it  must  be  alleged  and  proved  as  laid.20 
A  general  allegation  of  performance  will  not  lay  a  foundation  for  the 
admission  of  evidence  constituting  an  excuse  for  non-performance  of 
the  contract  declared  upon,21  as  for  example,  under  an  allegation  of 
performance,  the  plaintiff  cannot  recover  under  proof  of  waiver  of 


18.  Arndt  v.  Boyd  (Tex.  Civ.  App.), 
48  S.  W.  771.' 

19.  Insurance  Co.  of  North  America 
v.  McDowell,  50  111.  120,  99  Am.  Dec. 
497. 

20.  Ala. — McLendon  v.  Godfrey,  3 
Ala.  181.  CaL— Peek  v.  Steinberg,  163 
Cal.  127,  124  Pac.  834;  In  re  Warner's 
Estate,  158  Cal.  441,  111  Pac.  -352; 
Daley  v.  Buss,  86  Cal.  114,  24  Pac.  867. 
Fla— Hooker  v.  Johnson,  10  Fla.  198. 
111.— Higgins  V.  Lee,  16  Illy-  495; 
Thompson  v.  Hoppert,  120  111.  App.  588; 
World's  Col.  Exposition  v.  Thompson, 
57  111.  App.  606.  Ind. — White  v.  Mitch- 
ell, 30  Ind.  App.  342,  65  N.  E.  1061. 
la. — Fauble  &  Smith  v.  Davis,  48  Iowa 
462.  Mass. — Hennessey  v.  Preston,  106 
N.  E.  570;  Loomer  v.  Harlow,  214  Mass. 
415,  102  N.  E.  333 ;  Allen  v.  Burns,  201 
Mass.  74,  87  N.  E.  194;  Freeland  v. 
Bitz,  154  Mass.  257,  28  N.  E.  226,  26 
Am.  St.  Bep.  244,  12  L.  B.  A.  561; 
Colt  v.  Miller,  10  Cush.  49.  Neb. 
Omaha  Consol.  Vinegar  Co.  v.  Burns, 
44  Neb.  21,  62  N.  W.  301.  N.  Y— Bowe 
v.  Gerry,  86  App.  Div.  349,  83  N.  Y. 
Supp.  740;  Burr  V.  Union  Surety,  etc. 
Co.,  86  App.  Div.  545,  83  N.  Y.  Supp. 
756;  Tribune  Assn.  v.  Eisner  Mendelson 
Co.,  70  App.  Div.  172,  75  N.  Y.  Supp. 
100;  Gatling  v.  Central  Spar  Verein, 
67  App.  Div.  50,  73  N.  Y.  Supp.  496; 
McEntyre  v.  Tucker,  36  App.  Div.  53, 
55  N.  Y.  Supp.  153;  Elting  v.  Dayton, 
17  N.  Y.  Supp.  «49.  Ohio.— List  &  Son 
Co.  v.  Chase,  80  Ohio  St.  42,  88  N.  E. 
120.  Ore.— Perry  v.  Hunt,  62  Ore.  256, 
125  Pac.  295.  Wash.-rSee  Olson  v. 
Snake  River,  etc.  B.  Co.,  22  Wash.  139, 
60  Pac.  156.  Wis. — Warren  v.  Bean,  6 
Wis.  120. 

If  one  excuse  be  alleged,  proof  of  an- 
other excuse  cannot  be  relied  upon. 
McCormick  v.  Jordon,  65  W.  Va.  86,  63 
S.  E.  778. 

An  allegation   of  waiver  by 
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quent  contract  is  not  supported  by 
proof  of  a  waiver  by  conduct.  Straus 
v.  Bussell  Co.,  85  Fed.  589. 

21.  HI. — Monahan  v.  Fitzgerald,  62 
HI.  App.  192.  Ind.— White  v.  Mitchell, 
30  Ind.  App.  342,  65  N.  E.  1061;  New 
Telephone  Co.  v.  Foley,  28  Ind.  App. 
418,  63  N.  E.  56;  Hanover  Fire  Ins. 
Co.'  v.  Johnson,  26  Ind.  App.  122,  57  N. 
E.  277.  la.— Fauble  &  Smith  v.  Davis, 
48  Iowa  462.  Ky. — Hoofman  v.  Sharp, 
1  J.  J.  Marsh.  489;  Thompson  v.  Jewell, 
1  A.  K.  Marsh.  195.  Mass. — Hennessey 
v.  Preston,  106  N.  E.  570;  Freeland  v. 
Bitz,  154  Mass.  257,  28  N.  E.  226,  26 
Am.  St.  Bep.  244,  12  L.  B.  A.  561; 
Colt  v.  Miller,  10  Cush.  49.  Mo. 
Thompson  v.  St.  Charles  County,  227 
Mo.  220,  126  S.  W.  1044;  Ehrlich  v. 
Aetna  Life  Ins.  Co.,  103  Mo.  231, 
15  S.  W.  530;  Hanenkratt  v.  Broug- 
ham, 164  Mo.  App.'  108,  147  S. 
W.  1129;  Boy  v.  Boteler,  40  Mo.  App. 
213.  Neb. — Omaha  Consol.  Vinegar  Co. 
f.  Burns,  44  Neb.  21,  62  N.  W.  301. 
N.  J.— Gerisch  v.  Herold,  81  N.  J.  L. 
171,  79  Atl.  1028;  Orr  Truck,  etc.  Co. 
v.  Metropolitan,  etc.  Co.,  77  N.  J.  L. 
749,  73  Atl.  541;  Franklin  v.  Empire 
Bubber  Mfg.  Co.,  72  N.  J.  L.  58,  60 
Atl.  186;  Shinn  v.  Haines,  21  N.  J.  L. 
340.  N.  Y.— Kelly  v.  St.  Michael's 
Boman  Catholic  Church,  148  App.  Div. 
767,  133  N.  Y.  Supp.  328;  Burr  v.  Un- 
ion  Surety,  etc.  Co.,  86  App.  Div.  545s 
83  N.  Y.  Supp.  756;  Bowe  v.  Gerry,  86 
App.  Div.  349,  83  N.  Y.  Supp.  740, 
affirmed  in  188  N.  Y.  625,  81  N.  E. 
1175;  Tribune  Assn.  v.  Eisner  &  Men- 
delson Co.,  70  App.  Div.  172,  75  N.  Y. 
Supp.  160;  Gatling  v.  Central  Spar 
Verein,  67  App.  Div.  50,  73  N.  Y.  Supp. 
496;  Scheurer  v.  Monash,  76  N.  Y.  Supp. 
917;  Elting  v.  Dayton,  17  N.  Y.  Supp. 
849.  Ohio— List  &  Son  Co.  v.  Chase, 
80  Ohio  St.  42,  88  N.  E.  120;  Eureka 
Fire  &  M.  Ins.  Co.  *.  Baldwin,  62  Ohio 
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performance.22  Nor  can  proof  of  a  waiver  of  performance  of  a  con- 
tract  be  shown  under  an  allegation  of    a    readiness    to    perform  *» 

-But  substantial  performance  may  be  proved  under  a  general  allega- 
tion ol  performance  without  a  variance,21  and,  where  such  is  sought 
to  be  done,  evidence  of  waiver  of  strict  performance  is  admissible  upon 
the  issue  thus  raised.25 

If  the  averment  shows  a  non-feasance,  while  the  proof  tends  to  show 


St.  368,  57  N.  E.  57;  Mehurin  &  Son 
V.  Stone,  37  Ohio  St.  49.  Ore.— Young 
v.  Stiekney,  46  Ore.  101,  79  Pae.  345; 
Hannan  v.  Greenfield,  36  Ore.  97,  58 
Pae.  888.  Tex.— Cherry  v.  Newby,  11 
Tex.  457;  DolinsM  v.  First  Nat.  Bank 
(Tex.  Civ.  App.),  122  S.  W.  276; 
Cox  &  Co.  v.  Markham  &  Co.  (Tex.  Civ. 
App.),  87  S.  W.  1163.  Utah.— Neuber- 
ger  v.  Bobbins,  37  Utah  197,  106  Pae. 
933. 

Contra,  Huntington,  etc.  E.  Co.  v. 
McGovern,  29  Pa.  78. 

The  only  issue  tendered  by  a  plea  of 
performance  is  as  to  completion  of  the 
contract,  not  to  excuses  for  non-per- 
formance. Elting  v.  Dayton,  17  N.  Y. 
Supp.   849. 

22.  Expanded  Metal  Eireproofing 
Co.  r.  Boyce,  233  111.  284,  84  N.  E.  275; 
Schillinger  Bros.  Co.  v.  Thompson-Star- 
rett  Co.,  171  111.  App.  319;  Beal  Estate 
Directory  &  Information  Bureau  v.  Tur- 
ner, 108  N.  Y.  Supp.  682;  Scheurer  v. 
Monash,  76  N.  Y.  Supp.  917  (proof  of 
performance  of  services  only  to  extent 
of  ten  months,  with  a  waiver  by  plain- 
tiffs of  continued  performance  fatally 
variant  from  allegation  of  counterclaim 
as  to  performance  for  entire  time  of 
contract,  which  was  one  year). 

"The  general  rule  is  that  where 
plaintiff  must  rely  for  recovery  on  per- 
formance of  conditions  precedent  cre- 
ated by  contract,  and  performance  is 
denied,  he  cannot  show  a  waiver  unless 
he  pleads  it;  that  the  proof  offered  in 
such  case  does  not  correspond  with  the 
allegation,  the  latter  being  full  per- 
formance, the  former  nonperformance 
with  an  excuse."  Thompson  v.  St. 
Charles  County,  227  Mo.  220,  126  S. 
W.   1044. 

As  to  whether  a  waiver  may  be  shown 
in  an  insurance  ease  under  a  plea  of 
full  performance  without,  being  fatally 
variant,  see  the  title   "Insurance." 

23.  Palmer  v.   Sawyer.   114  Mass.   1. 

24.  Blakely  v.  J.  Neils  Lumb.  Co., 
121  Minn.  280.  141  N.  W.  179.  And 
see  Wilson  v.  Eenner,  85  N.  J.  L.  340, 


89  Atl.  758.  But  see  Hennessey  v.  Pres- 
ton (Mass.),  106  N.  E.  570,  holding  that 
under  averment  of  performance,  plain- 
tiff cannot  recover  on  proof  of  substan- 
tial performance  and  waiver  of  com- 
plete performance   by  defendant. 

Where-  the  complaint  contains  an  al- 
legation of  complete  performance,  the 
plaintiff  cannot  prove  a  subsequent 
modification  of  the  contract,  and  a  per- 
formance in-  accordance  .  therewith. 
Alexander  v.  O'Hare,  48  App.  Div.  401, 
63  N.  Y.  Supp.  179;  McEntyre  v.  Tucker, 
36  App.  Div.  53,  55  N.  Y.  Supp.  153. 

25.  Blakely  v.  J.  Neils  Lumb.  Co., 
121  Minn.  280,  141  N.  W.  179;  New 
Jersey  Co.  v.  Nathaniel  Wise  Co.,  55 
Misc.  294,  105  N.  Y.  Supp.  231  (rule 
that  evidence  excusing  performance 
cannot  be  given  when  performance  is 
alleged  has  no  application  in  such 
case).  And  see  Wilson  v.  Benner,  85 
N.  J.  L.  340,  89  Atl.  758,  wherein  plain- 
tiff's proof  tended  to  establish  that  he 
had  substantially  complied  with  all  of 
the  matters  agreed  to  be  performed  by 
him,  as  set  out  in  the  contract,  and  as 
to  those  not  complied  with,  the  de- 
fendant had  waived  their  perform- 
ance. The  court  said:  "The  defend- 
ant further  urges,  as  a  reason  for  a 
reversal  of  the  judgment,  that  the 
trial  judge,  in  his  charge,  submitted  to 
the  jury  the  question  of  waiver,  which 
it  is  claimed  is  not  within  the  issues 
raised  by  the  pleadings.  In  view  of 
the  statement  made  by  the  defendant's 
counsel,  at  the  trial,  as  appears  from 
the  record,  that  the  case  was  to  be 
tried  out  upon  its  merits  and  the  plead- 
ings made  to  conform  with  the  proof, 
and  as  it  appears  that  there  was  proof 
of  such  facts  and  circumstances  which 
were  sufficient  to  justify  a  jury  in  find- 
ing that  there  was  a  waiver  by  the  de- 
fendant of  the  performance  by  the 
plaintiff,  as  claimed  by  the  plaintiff, 
this  contention  cannot  prevail.  More- 
over, it  appears  that  the  plaintiff 
pleaded  performance  and  a  rpadin°ss 
and  willingness  to  perform,  which  tho 
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a  malfeasance,  there  is  a  material  variance,26  as  where  the  declaration 
charges  a  total  neglect  and  refusal  of  the  defendant  to  perform,  while' 
the  evidence  is  of  a  negligent  and  imperfect  performance.27 

The  plea  of  performance  of  a  contract  made  by  a  principalis  not.  variant 
from  proof  of  performance  by  an  agent.28 

Time  of  Performance.  —  An  allegation  as  to  the  time  of  performance 
must  be  substantially  proved,  else  a  variance  will  arise,29  unless  it  ap- 
pears that  time  is  not  of  the  essence  of  the,  contract.30 

V.  QUESTIONS  OF  LAW  AND  FACT.31  — A.  Whether  Con- 
tract Exists  or  Not.  — Whether  or  not  a  contract  was  ever  made  or 
had  any  existence  is  a  question  of  fact  exclusively  for  the  decision 
of  the  jury,  where  the  evidence  is  conflicting;32  but  the  question  as 


defendant  traversed,  and  therefore  an 
issue  of  fact  was  presented  for  a  jury 
to  determine.  It  is  a  firmly  settled 
rule  that  proof  of  a  waiver  of  perform- 
ance by  the  party  who  is  entitled  to 
insist  upon  performance  is  tantamount 
to   a   performance." 

26.  South,  etc.  R.  Co.  v.  Wilson,  78 
Ala.  587. 

27.  Pennsylvania,  etc.  Co.  v.  Ban- 
dridge,  8  Gill  &  J.  (Md.)  248,  29  Am. 
Dec.  543. 

28.  Van  Fleet  v.  New  Era  Const. 
Co.,  142  App.  Div.  517,  127  N.  Y.  Supp. 
19.  See  generally  the  title,  "Princi- 
pal and  Agent." 

29.  TJ.  S. — Sheehy  v.  Mandeville,  7 
Craneh  208,  3  E.  ed.  317.  Ala. — Green 
v.  Southern  States  L.  Co.,  163  Ala.  511, 

50  So.  917;  Govee  v.  Clements,  94  Ala. 
337,  10  So.  906.  111.— Koch  &  Co.  v. 
Merk,  48  111.  App.  26.  la. — Sturgeon  v. 
Hock,  43  Iowa  155.  Ky. — Query  v. 
Brindlinger,  Litt.  Sel.  Cas.  85.  La. 
Victoire  v.  Moulon,  8  Mart.  400.  Minn. 
Cowles  v.  Warner,  22  Minn.  449. 

Variance  Held  Immaterial. — Frazer 
v.  Smith,  60  111.  145;  Pennsylvania  Co. 
v.  Bolan,  6  Ind.  App.  109,  32  N.  B.  802, 

51  Am.  St.  Eep.  289. 

Waiver. — A  variance  between  the 
time  stated  in  a  written  contract  in- 
troduced without  objection  and  that 
alleged  in  the  pleading  is  waived  by 
failure  to  object  at  the  proper  time. 
Wangenheim  v.  Graham,  39  Cal.  169. 

30.  Perry  v.  Botsford,  5  Pick. 
(Mass.)    189. 

31.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

32.  See  the  following  cases:  IT.  S. 
Old  Jordan  M.  &  M.  Co.  v.  Soeiete,  etc. 
Be  Lexington,  164  IT.  S.  261,  17  Sup. 
Ct.  113,  41  L.  ed.  '427;  Henderson 
Bridge  Co.  v.  McGrath,  134  TJ,  S,  260, 
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10  Sup.  Ct.  730,  33  E,  ed.  934;  Whitted 
&  Co.  v.  Fairfield  Cotton  Mills,  210  Fed. 
725  (C.  C.  A.);  Boherty  v.  Arkansas 
&  O.  R.  Co.,  142  Fed.  104,  73  C.  C.  A. 
328,  reversing  5  Ind.  Ter.  537,  82  S.  W. 
899;  Monarch  E.  &  W.  Co.  v.  Nat.  C. 
&  C.  Co.,  138  Fed.  18,  70  C.  C.  A.  448; 
Patton  v.  Wells,  121  Fed.  337,  57  C. 
C.  A.  551;  Harvard  Pub.  Co.  v.  Synd. 
Pub.  Co.,  94  Fed.  754,  36  C.  C.  A.  470; 
Zachry  v.  Nolan,  66  Fed.  467,  14  C.  C. 
A.  253.  Ark. — Hight  v.  Klingensmith, 
75  Ark.  218,  87  S.  W.  138.  Cal.— Ennis 
Brown  Co.  v.  W.  S.  Hurst  &  Co.,  1  Cal. 
App.  752,  82  Pac.  1056.  Del.— Rich- 
man  i>.  Richards,  5  Penne.  558,  562,  64 
Atl.  238;  Rogers  v.  Fenimore,  41  Atl. 
886.  111.— Chichester  v.  Whiteleather, 
51  111:  259;  Leibrandt  Plumbing  Co.  v. 
Glos,  176  111.  App.  169;  Osgood  v.  Skin- 
ner, 111  111.  App.  606,  affirmed,  211  111. 
229,  71  N.  E.  869;  Telluride  P.  T.  Co. 
v.  Crane  Co.,  103  111.  App.  647,  affirmed, 
208  111.  218,  70  N.  E.  319;  Fouts  v. 
Bocoek,  72  111.  App.  687.  la.— Kuen  v. 
Upmier,  98  Iowa  393,  67  N.  W.  374; 
Walthelm  v.  Artz,  70  Iowa  609,  31  N. 
W.  953.  See  Rebman  v.  McKinley,  33 
Iowa  605.  Ky. — Ballard  v.  American 
Hemp  Co.,  30  Ky.  B.  Rep.  1080,  100 
S.  W.  271.  Me. — Homans  v.  Lambard, 
21  Me.  308.  Md. — Baltimore  &  O.  R. 
Co.  v.  Resley,  7  Md.  297.  Mass. — Ellis 
v.  Block,  187  Mass.  408,  73  N.  E.  475; 
Thomas  v.  Barnes,  156  Mass.  581,  31 
N.  E.  683;  Heywood  v.  Stiles,  124  Mass. 
275;  Bbrnstein  v.  Lans,  104  Mass.  214; 
Thruston  v.  Thornton,  1  Cush.  89. 
Mich. — Clare  County  Sav.  Bank  v. 
Featherly,  173  Mich.  292,  139  N.  W. 
61;  International  Text-Book  Co.  v.  Rob- 
erts, 168  Mich.  501,  134  N.  W.  460; 
Holmes  v.  Foss,  131  Mich.  487,  91 
N.  W.  1120;  McRae  v.  Garth  Lumb.  Co., 
102  Mich.  488,  60  N.  W.  967;  Densmore 
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to  whether  the  alleged  agreement,  though  it  consist  of  a  single  instru- 
ment or  several  papers  or  writings,  such  as  letters,33  or  letters  and 
telegrams,34  constitutes  a  contract  at  all  is  for  the  court. 


V.  Hinchman,  76  Mich.  335,  43  N.  W. 
430;  Aldine  Press  v.  Estes,  75  Mieh. 
100,  42  N.  W.  677;  Sines  v.  Supts.  of 
Poor,  55  Mich.  383,  21  N.  W.  428. 
Minn. — Fitzpatrick  Bldg.  Co.  v.  Healy, 
120  Minn.  237,  139  N.  W.  495.  Mo. 
Heitland  Grate' &  Mantel  Co.  v.  Culver, 
164  S.  W.  708;  Gardner  v.  Crenshaw, 
122  Mo.  79,  27  S.  W.  612;  Whaley  v. 
Peak,  49  Mo.  80;  Taylor  v.  The  Eobt. 
Campbell,  20  Mo.  254;  Embry  v.  Harga- 
dine,  MeKittrick  B.  G.  Co.,  127  Mo. 
App.  383,  105  S,  W.  777;  Snyder  v. 
Gordon,  86  Mo.  App.  317.  Neb. — Jones 
V.  Sherman,  34  Neb.  452,  51  N.  W.  1036. 
N.  H.— Bradley  v.  Salmon  Palls  Mfg. 
Co.,  30  N.  H.  487.  N.  J.— Gannon  v. 
Brady  Brass  Co.,  82  N.  J.  L.  411,  81 
Atl.  727,  1913  C  Ann.  Cas.  1308;  Whar- 
ton v.  Stoutenburgh,  35  N.  J.  Eq.  266. 
N.  M. — Kirehner  v.  Laughlin,  4  N.  M. 
386,  17  Pae.  132.  N.  Y.— Heilman  v. 
Lazarus,  90  N.  Y.  672,  12  Abb.  N.  C. 
19;  Be  Groff  v.  American  Linen  Thread 
Co.,  24  Barb.  375;  Williams  v.  Bedford 
Bank,  63  App.  Div.  278,  71  N.  Y.  Supp. 
539;  Jones  v.  De  Coursey,  12  App.  Biv. 
164,  '42  N.  Y.  Supp.  578;  Thompson  v. 
Marseillaise  Bkg.  Co.,  85  Misc.  392, 
147  N.  Y.  Supp.  402;  Vogel  Co.  v. 
Cauldwell-Wingate  Co.,  140  N.  Y.  Supp. 
370;  Muller  v.  Schumann,  19  N.  Y. 
Supp.  213;  Morrell  v.  L.  I.  B.  Co.,  1 
N.  Y.  Supp.  65.  N".  C. — Eankin  v. 
Mitehem,  141  N.  C.  277,  53  S.  E.  854; 
Devries  &  Co.  v.  Haywood,  64  N.  C. 
83;  Buie  v.  Shipman,  46  N.  C.  10. 
Pa. — Woolman  v.  Hancock  Ice  Co.,  18 
Pa.  Super.  596;  Seth  Thomas  Clock 
Co.  v.  Bobbins,  16  Pa.  Super.  325; 
Hunter  v.  Trout,  8  Pa.  Super.  424;  War- 
nick  v.  Grosholz,  3  Grant  Cas.  234; 
Wartman  V-.  Nappes,  2  Leg.  Cas.  121; 
Henwood  v.  Bellis,  2  Monag.  68.  Term. 
Cobb  v.  Wallace,  5  Coldw.  539,  98  Am. 
Dec.  435,  whether  a  parol  contract  was 
made  as  alleged.  Tex. — Patrick  v. 
Smith,  90  Tex.  267,  38  S.  W.  17;  Keesey 
v.  Old,  82  Tex.  22,  17  S.  W.  928;  San 
Antonio  v.  Lewis,  9  Tex.  69;  Ellerd  « 
Ellison  (Tex.  Civ.  App.),  165  S.  W. 
876-  Amber  Petroleum  Co.  v.  Breech 
(Tex.  Civ.  App.),  Ill  S.  W.  668;  Weg- 
ner  v.  Biering  (Tex.  Civ.  App.),  22  S. 
W  258.  Vt. — Bliss  v.  Hoyt's  Estate, 
70   Vt.    534;   41   Atl.    1026;     Bruce    v. 


Bishop,  43  Vt.  161.  Wash.— Eobinson 
v.  Hill,  60  Wash.  615,  111  Pac.  871. 
Wis.— -Mygatt  v.  Tarbell,  85  Wis.  457, 
55  N.  W.  1031. 

Where  a  party  who  has  not  signed 
the  contract  denies  having  entered 
into  it,  the  issue  should  be  left  to  the 
jury.  Baker  v.  Central  Irr.  Bist.,  93 
Neb.  460,  140  N.  W.  765. 

Acceptance  by  Conduct. — Where  there 
are  writings  between  the  parties,  in 
the  course  of  which  no  acceptance  of 
an  offer  is  contained,  whether  or  not 
the  offeree's  conduct  amounts  to  an 
acceptance  is  a  question  for  the  jury. 
McClure  v.  Times  Pub.  Co.,  169  Pa.  213, 
32  Atl.  293. 

Whether  offer  was  excepted  in  time 
is  for  the  jury.  Lucas  v.  Western 
Union  Tel.  Co.,  131  Iowa  669,  109  N. 
W.  191,  6  L.  E.  A.  (N.  S.)  1016. 

Completion. — Whether  a  contract  al- 
leged and  sued  upon  was  in  fact  ever 
completed  was  held  properly  submitted 
to  the  jury  in  Harvard  Pub.  Co.  v. 
Syndicate    Pub.    Co.,    94   Fed.    754,    36 

C.  C.  A.  470. 

Ratification. — Whether  facts  show  a 
ratification  of  the  contract  is  for  the 
jury.  Brantigan  v.  Dean  &  Co.,  85  N. 
J.  L.  549,  89  Atl.  760;  Mo.,  etc.  Ey. 
Co.  v.  Stoner,  5  Tex.  Civ.  App.  50,  23 
S.  W.  1020. 

33.  la. — Lea  &  Beaman  v.  Henry,  56 
Iowa  662.  Mo. — Union  Service  Co.  v. 
Moffet-West  Brug  Co.,  148  Mo.  App. 
327,  128  S.  W.  7.  Tex.— Erskine  v. 
Wilson,    27    Tex.    117;    Ft.    Worth    & 

D.  C.  E.  Co.  v.  Wright,  30  Tex.  Civ. 
App.  234,  70  S.  W.  335  (writing  in 
which  a  prior  oral  contract  is  merged). 

"It  is  the  duty  of  a  court  to  deter- 
mine, and  to  inform  the  jury,  whether 
a  paper  or  writing  introduced  is  or  is 
not  a  contract — is  or  is  not  that  which 
fixes  the  liability  of  the  parties  in  the 
premises."  Eyser  v.  Weissgerber,  2 
Iowa  463. 

34.  Eosenbaum  Grain  Co.  v.  Higgins, 
40  Okla.  181,  136  Pac.  1073;  Atwood  v. 
Eose,  32  Okla.  355,  122  Pac.  929;  Amer- 
ican Jobbing  Assn.  v.  James,  24  Okla. 
460,  103  Pac.  670;  Bales  v.  Northwest- 
ern Consol.  Mill  Co.,  21  Okla.  421,  96 
Pac.  599. 
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Which  of  two  or  more  writings  constitute  the  agreement  between  the  par- 
ties is  for  the  jury,  however.35 

B.  Fraud  or  Duress  in  Its  Procurement.  —  The  existence  of 
fraud36  or  duress37  in  the  procurement  of  the  agreement  is  a  question 
of  fact  for  the  jury  where  the  evidence  thereof  is  conflicting,  but  not 
otherwise.38 

C.  Legality  or  Illegality  op  Contract.  —  "Where  a  contract  has 
been  reduced  to  writing  or  there  is  no  dispute  as  to  what  the  agree- 
ment was,  it  devolves  upon  the  court  to  determine  as  a  matter  of  law 
whether  or  not  such  agreement  is  valid,39  or  illegal40  as- contravening 
public  policy,41  or  as  being  in  restraint  of  trade.42  But  where  any 
material  facts  pertaining  to  its  legality  are  in  dispute,  to  be  deter- 
mined from  conflicting  evidence,  the  matter  must  be  submitted  to  the 
jury43  with  directions  as  to  what  facts  material  to  the  defense  inter- 


35.  Wegener  v.  Butler,  3  Mise.  154, 
22   N.  Y.  Supp.   692. 

It  is  a  question  for  the  jury  whether 
or  not  two  contracts  executed  on  the 
same  day,  but  neither  referring  to  the 
other,  were  independent  contracts  or 
only  parts  of  one  contract.  Dechert  v. 
Municipal  Elec.  D.  Co.,  9  App.  Div. 
573,  41  N.  Y.  Supp.  692. 

36.  Ala. — Moline  Jewelry  Co.  v. 
Crew,  171  Ala.  415,  55  So.  144;  Bates 
v.  Harte,  124  Ala.  427,  26  So.  898,  82 
Am.  St.  Rep.  186.  Ky. — L.  A.  Becker 
Co.  v.  Alvey,  27  Ky.  L.  Rep.  832,  86 
S.  W.  974.  Mich. — International  Text- 
Book  Co.  V.  Roberts,  168  Mich.  501,  134 
N.  W.  460.  Mo.— Cady  v.  Coates,  101 
Mo.  App.  147,  74  S.  W.  424.  N.  C. 
Leonard  v.  Southern  Power  Co.,  155  N. 
C.  10,  70  S.  E.  1061.  S.  0.— Baldwin 
v.  Cable  Co.,  78  S.  C.  419,  59  S.  E 
67. 

See  the  title  "Fraud  and  Deceit." 
The  fact  that  the  great .  weight  of 
evidence  seems  to  refute  the  plea  of 
fraud  will  not  justify  a  withdrawal  of 
the  question  from  the  jury.  Moline 
Jewelry  Co.  v.  Crew,  171  Ala.  415,  55 
So.   144. 

37.  Ga. — Hartley  v.  Marietta  Nur- 
sery Co.,  138  Ga.  736,  76  S.  E.  39.  la. 
Kaus  v.  Graeey,  144  N.  W.  625;  Sal- 
vador v.  Felley,  105  Iowa  478,  75  N.  W. 
476.  Mich. — Clement  v.  Buckley  Merc. 
Co.,  172  Mich.  243,  137  N.  W.  657. 
Tex. — Kansas  City,  M.  &  O.  R.  v.  Gra- 
ham &  Price  (Tex.  Civ.  App.),  145  S. 
W.  632.  Wis. — First  Nat.  Bank  v.  Wun- 
dcrlich,    145   Wis.   193,    130   N.   W.   98. 

See  the  title   "Decrees." 

38.  See  Sherk  v.  Holmes,  125  Mich. 
117,    83    N.   W.    1016    (where   evidence 
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uncontradicted,  defendant  entitled  to  a 
verdict  by  direction) ;  Robinson  v, 
Vaughan,  49  App.  Div.  170,  63  N.  Y. 
Supp.  197  (where  fraud  only  defense 
and  no  evidence  thereof  whatsoever  is 
introduced,  plaintiff  entitled  to  directed 
verdict) . 

39.  McKeehney  v.  City  of  Chicago, 
160  111.  App.  544. 

40.  Detroit  Salt  Co.  v.  Nat.  Salt  Co, 
134  Mich.  103,  96  N.  W.  1;  Hines  v. 
Board  of  Education,  49  W.  Va.  426  38 
S.  E.  550. 

41.  Colo. — Mulligan  *.  Smith,  32 
Colo.  404,  76  Pae.  1063.  111.— Zeigler  v. 
Illinois  T.  &  S.  Bank,  245  111.  180,  192, 
91  N.  E.  1041,  question  of  law  not 
fact.  Tex. — Pierce  v.  Randolph,  12  Tex. 
290. 

42.  Ind. — Knight  &  Jillson  Co.  v. 
Miller,  172  Ind.  27,  87  N.  E.  823;  Wiley 
v.  Baumgardner,  97  Ind.  66,  49  Am. 
Dec.  427.  N".  Y.— Cohen  v.  Berlin  Co., 
166  N.  Y.  292,  59  N.  E.  906;  Cummings 
v.  Union  Bluestone  Co.,  164  N.  Y.  401, 
58  N.  E.  525,  79  Am.  St.  Rep.  655,  52 
L.  R.  A.  262,  affirming  15  App.  Div. 
602,  44  N.  Y.  Supp.  787.  Tex.— Houck 
*.  Anheuser-Busch  B.  Co.,  88  Tex.  184, 
30  S.  W.  869.  Wis.— Kellogg  v.  Larkin, 
3  Chand.  133,  3  Pin.  123,  56  Am.  Dec. 
164. 

43.  U.  S.— United  States  Consol.  S. 
R.  Co.  v.  Griffin  &  Skelling  Co.,  128 
Fed.  364,  61  C.  C.  A.  334.  Ala.— Whet- 
stone v.  Bank  of  Montgomery,  9  Ala. 
S75.  Colo. — Mulligan  v.  Smith,  32  Colo. 
404,"  76  Pac.  1063.  Fla.— South  Florida 
R.  Co.  v.  Rhodes,  25  Fla.  40,  5  So.  633, 
23  Am.  St.  Rep.  506,  3  L.  R.  A.  733. 
la. — Shaulis  v.  Buxton,  115  Iowa  425, 
88  N.  W.  968.     See  Bell  v.  Pierson,  1 
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posed  would  as  a  matter  of  law  make  the  contract  void.44 
D.  Construction  of  Contract.  —  "Where  Contract  Written. 
Where  a  contract  is  wholly  in  writing,  and  the  intention  of  the  parties 
is  by  law  to  be  collected  from  the  document  itself,  then  the  entire 
construction  of  the  contract,  that  is,  the  ascertainment  of  the  inten- 
tion of  the  parties,  as  well  as  the  effect  of  that  intention,  is  a  pure 
question  of  law  for  the  court.45     But  where  the    contract    contains 


1 


Morris  21.  Ky.— Lytle  v.  Newell,  24 
Ky.  L.  Rep.  188,  68  S.  W.  118.  Mich. 
Detroit  Salt  Co.  v.  Nat.  Salt  Co.,  134 
Mich.  103,  96  N.  W.  1;  De  Mary  v. 
Burtenshaw's  Est.,  131  Mich.  326,  91 
N.  W.  647.  Mo.— Blair  Horse  &  Mule 
Co.  v.  Hatfield,  175  Mo.  App.  296,  162 
S.  W.  319.  N.  Y.— Dunham  v.  Hastings 
Pavement  Co.,  57  App.  Div.  426,  68  N. 
T.  Supp.  221;  Smith  v.  Babcoek,  3  App. 
Div.  6,  37  N.  Y.  Supp.  965;  Chesebrough 
v.  Conover,  66  Hun  634,  21  "N.  Y.  Supp. 
566,  568.  Tex.— Burck  v.  Abbott,  22 
Tex.  Civ.  App.  216,  54  S.  W.  314;  Weg- 
ner  v.  Biering  (Tex.  Civ.  App.),  22  S.  W. 
258. 

Restraint  of  Trade. — Where  there  is 
conflicting  testimony  the  determination 
of  the  question  whether  the  contract  is 
in  restraint  of  trade  is  for  the  jury. 
Canfield  Lumb.  Co.  v.  Hint  Lumb.  Co., 
148  Iowa  207,  127  N.  W.  70. 

Fraudulent  Combination. — Whether  a 
particular  agreement  was  made  for  the 
purpose  of  stifling  competition  at  a 
sale  of  land,  is  for  the  jury  to  deter- 
mine where  the  evidence  is  conflicting. 
Delisi  v.  Ficarrotta,  135  N.  Y.  Supp. 
653;  Ellerd  v.  Ellison  (Tex.  Civ.  App.), 
165  S.  W.  876. 

44.  Colo. — Mulligan  v.  Smith,  32 
Colo.  404,  76  Pac.  1063.     Mass.— Phip- 

•pen  v.  Stickney,  3  Mete.  384.  N.  H. 
Bellows  v.  Russell,  20  N.  H.  427,  51 
Am.  Dec.  238. 

45.  XJ.  S. — Burgie  v.  Hicks,  203  Fed. 
340;  Hill  v.  Kennedy,  179  .Fed.  282,  102 
C.  C.  A.  638;  Lydia  Cotton  Mills  v. 
Prairie  Cotton  Co.,  156  Fed.  225,  84 
C.  C.  A.  129;  Donner  v.  Alford,  136 
Fed.  750,  69  C.  C.  A.  402;  Roberts  v. 
Pacific  &  A.  R.  &  N.  Co.,  121  Fed. 
785,  58  C.  C.  A.  61;  Hull  Coal  &  Coke 
Co.  v.  Empire  C.  &  C.  Co.,  113  Fed.  256, 
51  C  C  A.  213.  Ala. — Elliott  v.  How- 
ison,  146  Ala.  568,  40  So.  1018;  Mc- 
Fadden  v.  Henderson,  128  Ala.  221,  29 
So.  640;  Wellman  v.  Jones,  124  Ala. 
580,  27  So.  416;  Barnhill  v.  Howard, 
104  Ala.  412,  16  So.  1;  Boykin  v.  Bank 
of  Mobile,   72   Ala.   262,  47  Am.   Rep. 


408.  Ariz.  —  Adams  v.  O'Connor,  6 
Ariz.  404,  59  Pac.  105.  Ark. 
Mann  v.  Hrquhart,  89  Ark.  239, 
116  S.  W.  219;  Paepcke-Leicht  Lumb. 
Co.  v.  Talley,  106  Ark.  400,  409,  153 
S.  W.  833;  Thomas  v.  Johnson,  78  Ark. 
574,  95  S.  W.  468;  McDonough  v.  Wil- 
liams, 77  Ark.  261,  92  S.  W.  783,  8 
L.  R.  A.  (N.  S.)  452;  Estes  v.  Boothe, 
20  Ark.  583.  Cal.,— Green  v.  Soule,  145 
Cal.  96,  78  Pac.  337;  Ellis  v.  Crawford, 
39  Cal.  523;  Luckhart  v.  Ogden,  30  Cal. 
547.  Conn. — Levin  v.  N.  B.  Knitting 
Co.,  78  Conn.  338,  61  Atl.  1073;  Auff- 
mordt  v.  Stevens,  46  Conn.  411;  School 
Dist.  V.  Lynch,  33  Conn.  330;  Jennings 
v.  Sherwood,  8  Conn.  122.  Del.— Car- 
roll «.  Cohen,  91  Atl.  1001;  Collins  v 
Hutchins,  2  Penne.  496,  47  Atl.  1004. 
D.  C. — Rheam  v.  Martin,  26  App.  Cas. 
181.  Ga— Illges  v.  Dexter,  73  Ga.  36. 
HI.— Traders  Mut.  Life  Ins.  Co.  v.  Hum- 
phrey, 207  111.  540,  69  N.  E.  875;  Dan- 
ziger  v.  Pittsfield  Shoe  Co.,  204  111. 
145,  68  N.  E.  534;  Illinois  Cent.  R.  Co. 
v.  Foulks,  191  111.  57,  60  N.  E.  890; 
Winslow  Bros.  Co.  v.  Robinson,  173  111. 
App.  84;  Collins  &  Burgie  Co.  v.  Silver, 
150  111.  App.  430;  Pease  v.  Rand  &  L. 
Desk  Co.,  100  111.  App.  244;  Harz  v. 
Peterson,  80  111.  App.  21;  Ehrler  v. 
Worthen,  47  111.  App.  550.  Ind.— Reid 
v.  Klein,  138  Ind.  484,  37  N.  E.  967; 
Nipp  v.  Diskey,  81  Ind.  214,  42  Am. 
Rep.  124;  Moss  v.  Witness  Ptg.  Co., 
64  Ind.  125;  Comer  v.  Himes,  49  Ind. 
482;  Symmes  v.  Brown,  13  Ind.  318; 
Ault  W.  W.  Co.  v.  Baker,  26  Ind.  App. 
374,  58  N.  E.  265;  Brown  v.  Langner, 
25  Ind.  App.  538,  58  N  E.  743.  Ind.  Ter. 
Atchison,  T.  &  S.  T.  R.  v.  Dickens, 
7  Ind.  Ter.  16,  103  S.  W.  750.  la. 
Clement  v.  Drybread,  108  Iowa  701,  78 
N.  W.  235;  Hughbanks  v.  Boston  Inv. 
Co.,  92  Iowa  267,  60  N.  W.  640;  Han- 
nibal, etc.  Co.  v.  Knott,  86  Iowa  113, 
53  N.  W.  88;  Andrews  &  Co.  v.  Ted- 
ford,  37  Iowa  314;  Rohrabacher  v. 
Ware,  37  Iowa  85.  Kan. — Ellis  v.  Wood- 
ruff, 88  Kan.  734,  129  Pac.  1193;  Cin- 
cinnati  P.   &  S.   Co.  v.   Thompson,  80 
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words  of  latent  ambiguity,  or  where  technical  terms  are  used  or  terms 
which,  by  custom  and  usage,  are  used  in  a  sense  other  than  the  ordinary 


Kan.  467,  102  Pac.  848;  Bell  v.  Keep- 
ers, 37  Kan.  64,  14  Pae.  542;  Warner  v. 
Thompson,  35  Kan.  27,  10  Pae.  110; 
Pennsylvania  Inv.  Co.  v.  Wilson,  3  Kan. 
App.  651,  44  Pacl  291;  Burton  v.  Yost 
Mill.  Co.,  6  Kan.  App.  921,  51  Pae. 
67.  Ky. — Locke  &  Ellison  v.  Lyon  M. 
Co.,  27  Ky.  L.  Sep.  1,  84  8.  W.  307; 
Colston  v.  Chenault,  20  Ky.  L.  Hep. 
226,  45  S.  W.  664;  Williams  v.  Hay  & 
Sweeney,  10  Ky.  L.  Eep.  319;  Thomas 
v.  Thomas,  15  B.  Mon.  178.  Me.— Nash 
v.  Driseo,  51  Me.  417;  Woodman  v.  Ches- 
ley,  39  Me.  45;  Moore  v.  Holland,  39 
Me.  307;  Todd  v.  Whitney,  27  Me.  480. 
Md^— Carrington  v.  Graves,  121  Md.  567, 
89  Atl.  237;  Joseph  Bros.  Co.  v.  Schon- 
thal  I.  &  S.  Co.,  99  Md.  382,  58  Atl. 
205;  New  York  P.  &  N.  B.  Co.  v. 
Bate^  68  Md.  184,  11  Atl.  705;  White- 
ford  v.  Munroe,  17  Md.  135;  Emery 
v.  Owings,  6  Gill  191.  Mass.— Pettin- 
gell  Andrews  Co.  v.  Schrafft,  214  Mass. 
469,  102  N.  E.  308;  Erickson  v.  Macom- 
ber  Co.,  211  Mass.  311,  97  N.  E.  615; 
Goldstein  v.  D'Arcy,  201  Mass.  312,  87 
N.  E.  584;  Eichmond  v.  Whittlesey,  2 
Allen  230;  Smith  v.  Faulkner,  12  Gray 
251;  Eicker  v.  Cutter,  8  Gray  248;  Al- 
len v.  Charleston,  etc.  Ins.  Co.,  5  Gray 
384;  Howe  v.  Dewing,  2  Gray  476;  Mil- 
ler v.  Lord,  11  Pick.  11;  Eowle  v.  Bige- 
low,  10  Mass.  379.  Mich. — Ayer  «. 
Devlin,  179  Mich.  81,  146  N.  W.  257; 
Douglass  v.  Paine,  141  Mich.  485,  104  N. 
W.  781;  Sherk  v.  Holmes,  125  Mich. 
118,  83  N.  W.  1016;  Tompkins  v.  Gard- 
ner &  Spry  Co.,  69  Mich.  58,  37  N.  W. 
43;  Gage  v.  Meyers,  59  Mich.  300,  26  N. 
W.  522;  Barton  v.  Gray,  57  Mich.  622, 
24  N.  W.  638.  Minn.— State  v.  Eel- 
lows,  98  Minn.  179,  107  N.  W.  542,  108 
N.  W.  825;  Alworth  v.  Gordon,  81  Minn. 
445,  84  N.  W.  454;  Dodge  v.  Eogers,  9 
Minn.  223.  Mo.— Meek  v.  Hurst,  223 
Mo.  688,  122  S.  W.  1022,  135  Am.  St. 
Eep.  531;  Ford  v.  Dyer,  148  Mo.  528, 
49  S.  W.  1091;  Hahn  v.  Cotton,  136  Mo. 
216,  37  S.  W.  919;  Fruin  v.  Crystal  E. 
Co.,  89  Mo.  397,  14  S.  W.  557;  Fellows 
v.  Dorsey,  171  Mo.  App.  289,  157  S.  W. 
995;  Creamery  Package  Mfg.  Co.  v. 
Duncan  &  McHenry,  136  Mo.  App.  659, 
49  S.  W.  33.  Mel).— Peru  Plow  &  Im- 
plement Co.  v.  Johnson  Bros.,  86  Neb. 
428,  125  N:  W.  595;  Haskill  v.  Bead, 
68  Neb.  107,  93  N.  W.  997,  96  N.  W. 
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1007;  Western  Mfg.  Co.  v.  Rogers,  54 
Neb.  456,  74  N.  W.  849;  Eieketts  v. 
Eogers,  53  Neb.  477,  73  N.  W.  946; 
Meyer  v,  Shamp,  51  Neb.  424,  71  N.  W. 
57;  Eosenthal  v.  Ogden,  50  Neb.  218, 
69  N.  W.  779;  Dillon  v.  Watson,  3  Neb. 
(Unof.)  530,  92  N.  W.  156.  N.  H.— Mon- 
adnock  E.  E.  v.  Felt,  52  N.  H.  379; 
Drew  v.  Towle,  30  N.  H.  531,  64  Am. 
Dec.  309.  N.  J. — Smalley  v.  Hendriek-  , 
son,  29  N.  J.  L.  371;  Eogers  v.  Colt,  21 
N.  J.  L.  704;  Perth  Amboy  Mfg.  Co.  v. 
Condit  &  Bowles,  21  N.  J.  L.  659.  N.  M 
Keinath,  Schuster  &  Hudson  v.  Eeed, 
137  Pac.  841.  N.  Y.— Smith  v.  United 
T.  &  E.  Co.,  168  N.  Y.  597,  61  N.  E. 
1134;  Carpenter  v.  Taylor,  164  N.  Y. 
171,  58  N.  E.  53;  Freston  v.  Lawrence 
Cement  Co.,  155  N.  Y.  220,  49  N.  E. 
768;  Brady  V.  Cassidy,  104  N.  Y.  147, 
10  N.  E.  131;  Dwight  v.  Germania  Life 
Ins.  Co.,  103  N.  Y.  341,  8  N.  E.  654, 
57  Am.  Eep.  729;  Heilman  v.  Lazarus, 
90  N.  Y.  672,  12  Abb.  N.  C.  19;  Eussell 
&  Co.  v.  McSwegan,  84  N.  Y.  Supp. 
614;  Henly  v.  Del.,  L.  &  W.  E.  Co.,  28 
Misc.  499,  59  N.  Y.  Supp.  857;  Flicker 
v.  Graner,  23  Misc.  112,  50  N.  Y.  Supp. 
769.  N.  C— 'Morrison  V.  Parks,  164  N. 
C.  197,  80  S.  E.  85;  Wilson  &  Co.  v. 
Levi  Cotton  Mills,  140  N.  C.  52;  52  S. 
E.  250;-  Millhiser  v.  Pleasants,  118  N. 
C.  237,  23  S.  E.  969;  Sellars  v.  Johnson, 
65  N.  C.  104;  Swepson  v.  Summey,  64 
N.  C.  293;  Festerman  v.  Parker,  32  N. 
C.  474;  Brown's  Admrs.  V.  Hatton,  31 
N.  C.  319;  Young  v.  Jeffreys,  20  N.  C. 
301.  Ohio. — Monnett  v.  Monnett,  46 
Ohio  St.  -30,  17  N.  E.  659;  Sinton  v. 
Butler,  40  Ohio  St.  158.  Okla. — Brown 
v.  Davidson,  142  Pae.  387;  Bosenbaum 
Grain  Co.  v.  Higgins,  40  Okla.  181,  136 
Pac.  1073;  American  Jobbing  Assn.  v. 
James,  24  Okla.  460,  103  Pac.  670; 
Oklahoma  County  v.  Blakeney,  5  Okla. 
70,  48  Pac.  101.  Ore. — Wallowa  Lake 
Amusement  Co.  v.  Hamilton,  142  Pac. 
321  (mortgage);  Henry  v.  Harker,  61 
Ore.  276,  118  Pac.  205,  122  Pac.  298. 
Pa. — Crelier  v.  Mackey,  243  Pa.  363,  90 
Atl.  158;  Keefer  v.  School  Dist.,  203 
Pa.  334,  52  Atl.  245;  Elliott  v.  Wana- 
maker,  155  Pa.  67,  25  Atl.  826;  Fidel- 
ity T.  &  T.  Co.  v.  People's  N.  G.  Co., 
150  Pa.  8,  24  Atl.  339;  Eberts  v.  Thomp- 
son, 113  Pa.  19,  4  Atl.  194;  Carbon  S. 
W.  Ice  Co.  v.  Hawk,  29  Pa.  Super.  13; 
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meaning  of  the  words,  oral  testimony  is  admissible  to  explain  the 
meaning  of  the  terms. used,  and  the  question  may  be  submitted  to  the 
jury  to  determine  in  what  sense  they  were  used.46 


Brie  Forge  Co.  v.  Penn.  Iron  Wks.  Co., 
22  Pa.  Super.  550;  Carson  v.  West 
Branch  H.  Co.,  15  Pa.  Super.  476;  Hill- 
man  v.  Joseph,  9  Pa.  Super.  1,  43  W. 
N.  C.  212.  S.  C.— Sloan  v.  Courtenay, 
54  S.  C.  314,  32  S.  E.  431;  Wallingford 
V.  Columbia  &  G.  E.  Co.,  26  S.  C.  258, 
2  S.  E.  19;  De  Camps  v.  Carpin,  19  S. 
C.  121;  Eussoll'v.  Arthur,  17  S.  C.  477; 
Mowry  v.  Stogner,  3  S.  C.  251.  Tenn. 
Perry  v.  Williamson,  52  S.  W.  887;  Teas- 
dale  V.  Manchester  Produce  Co.,  104 
Tenn.  257,  56  S.  W.  853;  Toomey  v. 
Atyoe,  95  Tenn.  373,  32  S.  W.  254; 
Louisville  &  N.  E.  Go.  v.  Wynn,  88  Tenn. 
320,  14  S.  W.  311;  Kendrick  v.  Cisco, 
13  Lea  247;  Tex.— Soell  v.  Hadden,  85 
Tex.  182,  19  S.  W.  1087;  Bruner  Bros. 
V.  Strong,  61  Tex.  555;  Cook  v.  Den- 
nis, 61  Tex.  246;  Alstin  v.  Cundiff,  52 
Tex.  453;  Berry  v.  Harnage,  39  Tex. 
638,  649;  El  Paso  &  S.  W.  E.  Co.  v. 
Eichel  &  Weikel  (Tex.  Civ.  App.),  130 
S.  W.  922.  Utah.— Manti  City  Sav. 
Bank  v.  Peterson,  33  Utah  209,  93  Pac. 
566.  Vt. — Davis  v.  Bowers  G.  Co.,  75 
Vt.  286,  54  Atl.  1084;  Woodbury  G.  Co. 
v.  Mulliken,  66  Vt.  465,  30  Atl.  28; 
Wason  v.  Eowe,  16  Vt.  525.  Va. — Nor- 
folk &  W.  E.  Co.  v.  Mundy,  110  Va.  422, 
66  S.  E.  61;  Veitch  v.  Jenkins,  107  Va. 
68,  57  S.  E.  574;  Camp  v.  Wilson,  97 
Va.  265,  33  S.  E.  591.  Wash.— Dennis 
v.  Montesano  Nat.  Bank,  38  Wash.  435, 
80  Pac.  764;  Lost  Lake  Lumber  Co.  v. 
Smith,  29  Wash.  713,  70  Pac.  134. 
W.  Va.— Franklin  v.  T,  H.  Lilly  Lumb. 
Co.,  66  W.  Va.  164,  66  S.  E.  225.  Wis. 
Southern  Flour  &  Grain  Co.  v.  McGee- 
han,  144  Wis.  130,  128  N.  W.  879; 
James  v.  Carson,  94  Wis.  632,  69  N.  W. 
1004;  Cohn  v.  Stewart,  41  Wis.  527; 
Eanney  v.  Higby,  5  Wis.  62.  Eng. 
Hutchison  v.  Bowker,  5  Mees.  &  W. 
535. 

The  construction  of  a  written  con- 
tract devolves  upon  the  court;  but  if 
left  to  the  jury  and  they  decide  cor- 
rectly, exceptions  for  that  cause  will 
not  avail.  Woodman  v.  Chesley,  39  Me. 
45.  See  Cosper  v.  Nesbit,  45  Kan.  457, 
25  Pae.  866. 

Whether  an  instrument  sued  on  is  a 
deed  or  a  bill  of  sale  is  for  the  court. 
Nelson  v.  Spence,  129  Ga.  35,  58  S.  E. 
697. 


Partnership  Agreement. — Whether  a 
writing  made  by  certain  parties  con- 
stitutes them  partners  is  for  the  court. 
Jones  v.  Gould,  123  App.  Div.  236,  108 
N.  Y.  Supp.  31. 

Independent  Contractor. — Whether  a 
certain  writing  establishes  the  relation 
of  independent  contractor  is  for  the 
court.  Gay  v.  Eoanoke  E.  &  Lumb.  Co., 
148  N.  C.  336,  62  S.  E.  436. 

46.  U.  S.— Goddard  v,  Foster,  17 
Wall.  123,  21  L.  ed.  589;  Etting  v.  Uni- 
ted States  Bank,  11  Wheat  59,  6  L.  ed. 
419;  Luse  v.  Martin,  215  Fed.  28  (C.  C. 
A.);  Coney  Island  Co.  v.  M 'Intyre-Pax- 
ton  Co.,  200  Fed.  901,  119  C.  C.  A.  197; 
Texas,  etc.  Co.  v.  Eust,  19  Fed.  239. 
Ala. — Boykin  v.  Bank  of  Mobile,  72 
Ala.  262,  47  Am.  Eep.  408;  Adams  v. 
Davis,  16  Ala.  748.  Ark. — Wilkes  v. 
Stacy,  169  S.  W.  796;  Paepcke  &  Leicht 
Co.  v.  Talley,  106  Ark.  400,  409,  153  S. 
W.  833;  Jones  v.  Lewis,  89  Ark.  368,  117 
S.  W.  561;  Massey  v.  Dixon,  81  Ark. 
337,  99  S.  W.  383;  Haney  v.  Caldwell, 
35  Ark.  156.  Conn.— School  List.  «. 
Lynch,  33  Conn.  330;  Jennings  v.  Sher- 
wood, 8  Conn.  122.  Ga. — Goodman  v. 
Henderson,  58  Ga.  567;  Clark  &  Wilcox 
V.  Empire  Merc.  Co.,  2  Ga.  App.  250,  58 
S.  E.  363.  Ind. — Zenor  v.  Johnson,  107 
Ind.  69,  7  N.  E.  751;  Eeissner  v.  Oxley, 
80  Ind.  580.  Ky.— Lexington  &  B.  S. 
E.  Co.  v.  Moore,  140  Ky.  514,  131  S.  W. 
257.  Me. — Nash  v.  Drisco,  51  Me.  417. 
Md. — Aetna  Ind.  Co.  v.  Waters,  110 
Md.  673,  73  Atl.  712;  Badart  v.  Foulon, 
80  Md.  579,  31  Atl.  513;  Williams  e. 
Woods,  16  Md.  220.  Mass.— Nashua  I. 
&  B.  F.  Co.  v.  Chandler,  etc.  Co.,  166 
Mass.  419,  44  N.  E.  348  (where  facts 
on  which  the  construction"  depends  are 
in  dispute,  the  question  is  for  the  jury) ; 
Cunningham  v.  Washburn,  119  Mass. 
224.  Mich. — Brigham  v.  Martin,  103 
Mich.  150,  61  N.  W.  276;  Hayes  v.  Cum- 
mings,  99  Mich.  206,  58  N.  W.  46; 
Crane  Lumber  Co.  v.  Otter  Creek  Lumb. 
Co.,  79  Mich.  307,  44  N.  W.  788;  Shaw 
v.  Davis,  7  Mich.  318.  Minn.— Bloeher 
v.  Mayer  Bros.  Co.,  149  N.  W.  285;  Sin- 
clair v.  Investors'  Syndicate,  125  Minn. 
311,  146  N.  W.  1109;  McManus  v.  Lou- 
den. 53  Minn.  339,  55  N.  W.  139.  Mo. 
Smith  v.  Crane,  169  Mo.  App.  695,  154 
S.   W.    857;    Thetford  v.   General   Ace. 
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Nevertheless  it  is  the  province  of  the  court  to  declare  the  construction 
of  the  contract,  according  to  the  true  position  and  relative  situation 
of  these  extrinsic  objects  de  hors  the  writing  as  found  by  the  jury.47 
If  the  meaning  of  such  terms  can  be  resolved  by  a  reference  to  other 
part's  of  the  writing,48  or  by  the  aid  of' uncontradicted  extrinsic  facts, 
the  question  of  construction  is  still  exclusively  for  the  court.49     So 


Assur.  Corp.,  140  Mo.  App.  254,  124  S. 
W/  39;  Yost  v.  Silvers,  138  Mo.  App. 
524,  119  S.  W.  971;  Beedy  Elev.  &  M. 
Co.  v.  Mertz  &  Hale,  107  Mo.  App.  28, 
80  S.  W.  684;  Wilcox  v.  Baer,  85  Mo. 
App.  587;  Tansill  v.  Brinkman,  16  Mo. 
App.  557.  Neb. — Coquillard  v.  Hovey, 
23  Neb.  622,  37  N.  W.  479,  8  Am.  St. 
Eep.  134.  N.  Y.— First  Nat'l  Bank  v. 
Dana,  79  N.  Y.  108;  Pollen  v.  Le  Boy, 
30  N.  Y.  549;  Harrison  Granite  Co.  v. 
Lambie,  88  N.  Y.  Supp.  862;  Mcintosh 
v.  Miner,  53  App.  Div.  240,  65  N.  Y. 
Supp.  735;  Hix  v.  Edison  Elee.  Light 
Co.,  10  App.  Div.  75,  41  N.  Y.  Supp. 
680.  N.  C.— Simpson  v.  Pegram,  112 
N.  C.  541,  17  S.  E.  430;  Featherstone  v. 
Peatherstone,  33  N.  C.  317.  Ore. 
Longfellow  v.  Huffman,  55  Ore.  481,  104 
Pac.  961;  Winter  v.  Norton,  1  Ore.  42. 
Pa. — Tiley  v,  Moyers,  43  Pa.  404;  Me- 
Cullough  v.  Wainright,  14  Pa.  171.  Tex. 
Taylor  v.  McNiitt,  58  ;Tex.  71;  Talia- 
ferro v.  Cundiff,  33  Tex.  415;  Arling- 
ton Heights  Bealty  Co.  v.  Citizens  By. 
&  L.  Co.  (Tex.  Civ.  App.),  160  S.  W. 
1109;  St.  Louis,  S.  W.  B.  Co.  v.  Bram- 
lette  (Tex.  Civ.  App.),  35  S.  W.  25. 
Vt. — Taplin  &  Bowell  v.  Harris,  90  Atl. 
956;  Connecticut  &  P.  B.  E.  Co.  v.  Bax- 
ter, 32  Vt.  805.  Wis.— Ganson  v.  Mad- 
igan,  15  Wis.  144,  82  Am.  Dec  659. 
Eng. — Hutchinson  v.  Bowker,  5  Mees. 
&  W.  535. 

The  jury  should  determine  whether 
Words  used  in  a  contract  between 
tradesmen  have  acquired  a  special  sig- 
nification among  their  class.  Weil  v. 
Schwartz,  21  Mo.  App.  372.  The  mean- 
ings of  words  are  facts;  and  the  jury 
is  the  tribunal  to  decide  upon  the  ex- 
istence of  facts.  Badart  v.  Poulon,  80 
Md.  579,  31  Atl.  513. 

Whether  certain  rtems  furnished  un- 
der a  building  contract  were  extras  is 
for  the  jury.  La  Cognina  v.  Ahearn, 
110  N.  Y.  Supp.  200. 

Usage  or  Custom. — It  is  for  the  jury 
to  determine  from  the  evidence, 
whether  a  usage  or  custom  exists  or 
not,  and  whether  the  parties  contracted 
with    reference     to    it.    Burroughs    v. 
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Langley,  10  Md.  248.  See  generally 
the  title  "Usages  and  Custom." 

Thus  where  a  written  contract  for 
dredging  does  not  specify  the  extent 
of  the  work  to  be  done  thereunder,  and 
the  testimony  on  this  point  is  in  conflict, 
it  should  be  left  to  the  jury  to  deter- 
mine the  scope  of  the  contract.  Mon- 
ongahela  &  W.  Dredg.  Co.  v.  Jones,  144 
Fed.  312. 

Foreign  Language. — Where  a  con- 
tract is  in  a  foreign  language  the  jury 
must  ascertain  the  meaning  of  the 
terms  upon  the  evidence  of  persons 
skilled  in  the  particular  language. 
Badart  v.  Foulon,  80  Md.  579,  31  Atl. 
513. 

Technical  Terms  in  Insurance  Policy. 
Where  there  is  a  conflict  as  to  the 
meaning  of  the  letters  C.  O.  C.  in  an 
insurance  policy  the  matter  should  be 
submitted  to  the  jury.  Law  v.  North- 
ern Assur.  Co.,  165  Cal.  394,  132  Pac. 
590. 

47.  U.  S.— Goddard  v.  Foster,  17 
Wall.  123,  142,  21  L.  ed.  589;  Texas,  etc. 
E.  Co.  v.  Bust,  19  Fed.  239.  Md. 
Aetna  Indem.  Co.  v.  Waters,  110  Md. 
673,  73  Atl.  712;  Williams  v.  Woods, 
16  Md.  250.  Mass. — Eaton  v.  Smith, 
20  Pick.  150.  N.  C— Silverthorn  *. 
Fowle,  49  N.  C.  362.  Pa.— Codding  v. 
Wood,  112  Pa.  371,  3  Atl.  455;  McCul- 
lough   v.   Wainwright,    14   Pa.    171. 

48.  Big  Four  Eealty  Co.  v.  Clark 
(Mo.),  123  S.  W.  95. 

49.  la. — Eapp  v.  Linebarger  &  Son, 
149  Iowa  429,  128  N.  W.  555.  Minn. 
Foley  Co.  v.  McKinley,  114  Minn.  271, 
131  N.  W.  316.  Mo.— Keyes  Farm  & 
Dairy  Co.  v.  Prindle,  249  Mo.  600,  155 
S.   W.   391. 

If  the  evidence  to  explain  an  am- 
biguity in  a  written  contract  is  all  one 
way,  the  court  must  construe  the  con- 
tract. Licking  E.  M.  Co.  v.  Snyder  & 
Co.,  28  Ky.  L.  Eep.  357,  89  S.  W.  249. 

"If  the  use  of  th'e  word  in  com- 
merce or  art,  or  the  usage,  is  settled  or 
agreed  upon,  the  question  of  the  inter- 
pretation of  the  contract  is  still  ex- 
clusively with   the   court.     But   where 
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the  rule  may  be  stated  that  the  construction  of  a  contract,  whether 
that  construction  is  to  be  arrived  at  from  a  mere  reading  of  the  con- 
tract itself,  or  from  -such  reading  aided  by  extrinsic  evidence  of  cir- 
cumstances and  the  like,  is  always  a  matter  of  law.50 

What  a  contract  means  is  a  question  of  fact,  sometimes  to  be  sub- 
mitted to  the  jury,51  but  finally,  when  the  facts  are  ascertained,  pre- 
senting a  question  of  law  for  the  court.52 

Where  Contract  Verbal.  —  Where  the  contract  is  by  parol,  that  is, 
oral,  the  terms  of  the  agreement  are  of  course  a  matter  of  fact,  and 
if  those  terms  be  obscure,  or  equivocal  or  are  susceptible  of  explanation 
from  extrinsic  evidence  it  is  for  the  jury  to  find  also  the  meaning  of 
the  terms  employed,53  save  where  the  terms  of  the  agreement  are  cer- 


the  meaning  of  the  word  as  used  in 
commerce  or  art  is  matter  of  contro- 
versy, that  meaning  is  to  be  found  and 
settled  as  matter  of  fact  by  the  jury. 
It  may  be  found  by  special  verdict,  and 
then  in  the  light  of  such  finding  the 
court  interprets  the  contract;  or  the 
ease  may  go  to  the  jury  as  a  mixed 
question  of  law  and  fact,  under  in- 
structions from  the  court,  that  if  they 
find  the  meaning  of  the  word  to  be  so 
and  so,  then  the  construction  and  effect 
of  the  contract  are  one  way,  if  other- 
wise, another;  that  is  to  say,  the  fact 
being  found  by  the  jury,  the  court 
instructs  the  jury  as  to  the  legal  re- 
sult which  flows  from  it."  Smith  v. 
Faulkner,  12  Gray  (Mass.)  251. 

In  Young  v.  Van  Natta,  113  Mo. 
App.  550,  559,  88  S.  W.  123,  Johnson,  J., 
says,  "When  the  terms  of  a  contract 
are  definitely  known,  whether  it  be  in 
writing  or  verbal,  its  interpretation  ia 
a  matter  of  law  for  the  court,  not  a 
question  of  fact  for  the  jury.  All  the 
facts  necessary  to  constitute  an  ex- 
press contract  to  warrant  being  admit- 
ted by  defendants,  they  cannot,  by  in- 
jecting into  the  ease  their  unexpressed 
mental  reservations,  make  an  issue  of 
fact." 

50.  In  re  Estate  of  Thomson,  165 
Cal.  290,  131  Pac.  1045. 

If  the  jury  construe  the  writing  cor- 
rectly the  error  in  submitting  it  to 
them  for  interpretation  is  cured.  Hardy 
v.  Ward,  150  N.  C.  385,  64  S.  E.  171. 
See  generally  the  title,  "Appeal  of  Er- 
ror." 

51.  Ludvigh  v.  American  Woolen 
Co.,  176  Fed.  145,  155;  Crosby  v.  Dela- 
ware &  H.  Canal  Co.,  119  N.  Y.  334, 
23  N.  E.  736. 

52.  Ludvigh    p.    American    Woolen 


Co.,  176  Fed.  145;  Westcott  v.  Thomp- 
son, 18  N.  Y.  363. 

53.  Cal.— Holt  Mfg.  Co.  v.  Thorn- 
ton, 136  Cal.  232,  68  Pac.  708;  Smyth 
v.  Tennison,  24  Cal.  App.  519,  141  Pac. 
1059.  HI. — Baphael  v.  Hartman,  87  111. 
App.  634.  Ind. — Case  v.  Cleveland  C. 
C.  &  St.  L.  B.  Co.,  11  Ind.  App.  517,  39 
N.  E.  426.  Ia. — Sauser  v.  Kearney,  147 
Iowa  335,  126  N.  W.  322.  Ky.— Turner 
&  Frazer  p.  Frazier,  157  Ky.  388,  163  S. 
W.  245;  Jones  v.  Talbott,  13  Ky.  L. 
Eep.  303.  La. — Turregano  v.  Barnett, 
127  La.  620,  53  So.  884.  Md.— Ameri- 
can Towing  &  L.  Co.  v.  Baker-Whiteley 
C.  Co.,  Ill  Md.  504,  75  Atl.  341.  Mass. 
Knowlton  v.  Parsons,  198  Mass.  439, 
84  N.  E.  798;  Carberry  v.  Farnsworth, 
177  Mass.  398,  59  N.  E.  61.  Mich. 
Sines  v.  Supts.  of  Poor,  55  Mich.  382, 
21  N.  W.  428.  N.  J. — Gannon  v.  Brady 
Brass  Co.,  82  N.  J.  L.  411,  81  Atl.  727, 
1913  C  Ann.  Cas.  1308.  IT.  Y.— Becker 
v.  City  of  New  York,  170  N.  Y.  219,  63 
N.  E.  298;  Gould  v.  Lenox  Corp.,  166  jST. 
Y.  632,  60  N.  E.  1111;  Worm  v.  McKin- 
ley  E.  &  C.  Co.,  97  N.  Y.  Supp.  374; 
Weeks  v.  Eector,  etc.  of  Trinity  Church, 
56  App.  Div.  195,'  67  N".  Y.  Supp.  670; 
Ward  v.  St.  Vincent's  Hospital,  39  App. 
Div.  624,  57  N.  Y.  Supp.  784.  Pa.— Pes- 
sano  v.  Eyre,  13  Pa.  Super.  157;  Kauf- 
man v.  Abeles,  11  Pa.  Super.  616.  Tex. 
Dunn  v.  Price,  87  Tex.  318,  28  S.  W. 
681;  Malone  v.  Scott,  40  Tex.  460;  Fess- 
man  v.  Barnes  (Tex.  Civ.  App.),  108  S. 
W.  170;  Ayers  v.  Herring  (Tex.  Civ. 
App.),  32  S.  W.  1060.  Wis.— Kaley  v. 
Van  Ostrand,  134  Wis.  443,  114  N.  W. 
S17;  Becker  v.  Holm,  89  Wis.  86,  61 
N.  W.  307. 

Warranty  in  Insurance  Policy. 
Where  extrinsic  evidence  is  necessary 
to  explain  an  ambiguous  warranty  in 
an  insurance  policy  its  construction  is 
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tain  and  there  is  no  dispute  as  to  the  facts,54  but  the  effect  of  a  parol 
agreement  when  its  terms  are  given  and  their  meaning  fixed,  is  as  much 
a  question  of  law  as  the  construction  of  a  written  agreement.55 

Contract  Partly  in  Parol.  — Very  often  the  contract  has  not  been  re-' 
duced  entirely  to  writing  but  exists  partly  in  parol.  Here  also  the 
question  of  interpretation  is  a  mixed  one  of  law  and  fact  for  the 
jury.56 

E.  Modification  and  Discharge.  —  Since  the  •  construction  of  a 
contract  is  ordinarily  a  matter  for  the  court,57  it  is  for  the  court  to 
say  whether  or  not  certain  facts  amount  to  an  alteration  or  modifica- 
tion of  the  contract.58  But  the  jury  must  decide  whether  or  not 
these  facts  are  proved,59  and  it  should  likewise  decide  whether  the 
parties  mutually  agreed  to  alter  the  contract  in  some  particular,60 


for  the  jury.  Trench  v.  Fidelity  &  Cas- 
ualty Co.,  135  Wis.  259,  115  N.  W.  869, 
1.7  L.  E.  A.  (K  S.)   1011. 

The  question,  what  oral  contract  par- 
ties made,  is  not  for  the  court,  but  for 
a  jury.  If  the  parties  see  fit  to  refer 
it  to  the  court,  the  construction  the 
court  places  upon  the  language  and 
negotiations  of  the  parties  cannot  well 
be  held  erroneous  if  it  is  an  admissible 
construction  under  the  evidence.  Beebe 
V.  Koshnic,  55  Mich.  604,  22  N.  W.  59. 

Where  the  written  correspondence  be- 
tween the  parties  discloses  on  its  face 
that  it  does  not  constitute  the  whole 
agreement,  and  the  terms  thereof  must 
be  ascertained  from  the  letters  and 
acts  of  the  parties,  the  ascertainment 
of  the  terms  of  the  contract  is  for  the 
jury,  as  is  the  question  whether  an 
offer  contained  in  one  of  the  letters  of 
the  defendant  was  accepted  by  the 
conduct  or  acts  of  the  plaintiff.  Dough- 
erty v.  Eriggs,  232  Pa.  204,  81  Atl.  201, 
s.  o.  231  Pa.  68. 

54.  Mass. — Freeman  v.  Hedrington, 
204  Mass.  238,  90  N.  E.  519.  N.  Y. 
M'Nally  1>.  Georgia  Florida  Lumber  Co., 
131  N.  Y.  Supp.  295.  Utah.— Bailey  v. 
Spalding-Livingston  Investment  Co., 
136  Pac.  962.  Wis.— Payne  v.  Payne, 
129  Wis.  450,  109  N.  W.  105. 

55.  Mass.— Gassett  v.  Glazier,  165 
Mass.  473,  43  N.  E.  193.  N.  C— Young  - 
v.  Jeffreys,  20  N.  C.  216.  Tex. — Dunn 
v.  Price,  87  Tex.  318,  28  S.  W.  681. 
Utah. — Manti  City  Sav.  Bank  v.  Peter- 
son, 33  Utah  209,  93  Pac.  566. 

56.  Storch  v.  Rose,  152  Mich.  521, 
116  N.  W.  402;  Dougherty  v.  Briggs,  231 
Pa.  68,  79  Atl.  924;  Mead  &  Speer  Co. 
11.  Krimm,  43  Pa.  Super.  376. 

Where  the  testimony  as  to  the  char- , 
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acter  of  a  contract  consists  of  oral 
statements  and  of  written  correspond- 
ence where  no  one  of  the  letters  pur- 
ports to  contain  the  entire  agreement, 
they  are  properly  treated  merely  as 
statements  and  admissions  of  the  par- 
ties, and  it  is  for  the  jury  to  determine 
the  nature  of  the  contract  from  all  the 
testimony,  under  proper  instructions. 
Mills  v.  Lewis,  8  Mo.  App.  562. 

57.  Hardaway-Wright  Co.  v.  Brad- 
ley Bros.,  163  Ala.  596,  51  So.  21,  and 
supra,  V,  D. 

58.  Ala. — Hardaway-Wright  Co.  v. 
Bradley  Bros.,  163  Ala.  596,  51  So.  21. 
Cal.— Luckhart  v.  Ogden,  30  Cal.  547, 
whether  extention  of  time  applies  to 
entire  contract.  N.  J. — Phillips  v.  Cox, 
81  N.  J.  L.  518,  79  Atl.  284. 

See  Wyckoff  v.  Ferree,  168  Pa.  251, 
31  Atl.  1101;  Curtis  v.  Lady,  2  W.  N. 
C.  393,  8  Leg.  Gaz.  35,  23  Pittsb.  Leg. 
L.  103.  But  see,  Furness,  Withy  &  Co. 
v.  Randall  (Md.),  91  Atl.  797;  O'Brien 
v.  Peck,  198  Mass.  50,  84  N".  E.  325. 

Merger. — Whether  a  new  agreement 
in  writing  merges  or  rescinds  a  prior 
verbal  contract  under  which  rights 
have  vested  is  a  question  for  the  court. 
Corey  v.  Woodin,  195  Mass.  464,  81  N". 
E.   260. 

59.  Hardaway-Wright  Co.  v.  Brad- 
ley Bros.,  163  Ala.  596,  51  So.  21; 
Schneider  v.  Chew,  157  Mo.  App.  354, 
138  S.  W.  357. 

60.  Oa. — Cothran  v.  Brower,  75  Ga. 
494.  111. — Cook  County  v.  Harms,  10 
111.  App.  24.  Ind. — Coyner  v.  Lynde,  10 
Ind.  282.  Md.— Law  v.  Townsend,  11 
Gill  &  J.  407.  Mass. — Cunningham  v. 
Washburn,  119  Mass.  224.  Mich. 
Holmes  v.  Foss,  131  Mich.  487,  91 
N.  W.  1120;  Union  Cent.  L.  Ins.  Co.  V. 
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br  to  substitute  a  new  agreement  in  its  stead.81 

Similarly,  if  the  evidence  is  conflicting,  the  jury  should  determine 
whether  there  has  been  a  repudiation,82  an  abandonment,83  a  can- 
cellation,84 or  a  rescission  of  the  contract,65  and  the  justification  there- 


Howell,  101  Mich.  332,  59  N.  W.  599; 
Endriss  v.  Belle  Isle  Ice  Co.,  49  Mich. 
279,  13  N.  W.  590;  Boyee  v.  Martin,  46 

Mich.  239,  9  N.  W.  265.    Mo Vastine 

v.  Wyman,  5  Mo.  App.  598.  N.  Y. 
Gallandet  v.  Kellogg,  133  N.  Y.  671,  31 
N.  E.  337;  Hallenbeck  v.  Kindred,  109 
N.  Y.  620,  15  N.  E.  887;  Woarma  v 
Becker,  84  App.  Kt,  491,  82  N".  Y. 
Supp.  1086;  Taylor  v.  Citizens'  Ice  Co., 
46  App.  Div.  491,  61  N.  Y.  Supp.  213; 
Bendheim  v.  Herter,  40  App.  Div.  462, 
58  N.  Y.  Supp.  106;  Martin  v.  Angell,  7 
Barb.  407.  IT.  C. — Calloway  v.  Br'yce, 
66  N.  C.  514.  Ohio. — Kugler  v.  Wise- 
man &  Borehelt,  20  Ohio  361.  Pa. 
Lilly  v.  Person,  168  Pa.  219,  32  Atl. 
23;  Malone  v.  Philadelphia  &  R.  B.  Co., 
157  Pa.  430,  27  Atl.  756;  Shenandoah 
S.  H.  &  P.  Co.  17.  Beddall,  25  Pa.  Super. 
3.  Vt.— Bass  v.  Bubleej  76  Vt.  395,  57 
Atl.  965. 

Whether  a  certain  notification  to  the 
parties  to  the  contract  was  intended  by 
them  to  amount  to  a  modification  of 
the  original  agreement  should  have 
been  submitted  to  the  jury  in  Furness, 
Withey  &  Co.  v.  Bandall  (Md.),  91  Atl. 
797. 

•61.  Mo. — Vastine  v.  Wyman,  5  Mo. 
App.  598.  Okla. — Kendall  v.  Day,  32 
Okla.  790,  123  Pac.  1066.  Wis.^See 
Holm  *.  Colman,  89  Wis.  233,  61  N. 
W.  767. 

Whether  a  mortgage  made  by  a  third 
person  has  been  accepted  by  plaintiff 
in  substitution  of  a  mortgage  and  note 
made  by  the  defendant  and  thus  con- 
stituted a  waiver  was  for  jury.  Wood 
v.  Blanchard,  212  Mass.  53,  98  N.  E 
616. 

62.  Conn. — McLaughlin  v.  Thomas, 
86  Conn.  252,  85  Atl.  370.  HI— Foster 
v.  McKeown,  192  111.  339,  61  N.  E.  514; 
Cook  County  v.  Harms,  10  111.  App.  24. 
Me-^Oopeland  v.  Hewett,  96  Me.  525, 
53  Atl  36.  Mass. — Gunther  v.  Gunther, 
181  Mass.  217,  63  N.  E.  402;  Carnig  v. 
Carr,  167  Mass.  544,  46  ST.  E.  117/57 
Am.  St.  Bep.  488,  35  L.  R.  A.  512; 
Marlborough  G.  Co.  v.  Neal,  166  Mass. 
217  44  N  E.  139.  Mich. — Chapman  v. 
Colby,  47  Mich.  46,  10  N.  W.  74.  Mo. 
Vastine  v.  Wyman,  5  Mo.  App.  598. 
Mont.— Ashley  v.  Bocky  Mt.  BeU  Tel. 


Co.,  25  Mont.  286,  64  Pac.  765.  N.  Y. 
Stokes  v.  Stokes,  49  App.  Div.  302,  63 
N.  Y.  Supp.  887.  Wash. — Carstens  V. 
Earles,  26  Wash.  676,  67  Pac.  404. 

63.  Mich. — Greenwood  v.  Davis,  106 
Mich.  230,  64  N.  W.  26.  Mo.— Chouteau 
v.  Jupiter  Iron  Wks.,  94  Mo.  388,  7  S. 
W.  467;  Koerper  v.  Boyal  Inv.  Co.,  102 
Mo.  App.  543,  77  S.  W.  307.  N.  Y. 
Wharton  &  Co.  v.  Winch,  140  N.  Y.  287, 
35  N".  E.  589;  Moreland  v.  Delhaye,  111 
N.  Y.  Supp.  641.  Pa. — Richardson  V. 
Moyer,  155  Pa.  174,  26  Atl.  21. 

Whether  certain  facts  not  in  dispute 
constitute  ail  abandonment  of  a  con- 
tract is  a  question  of  law.  Chouteau 
v.  Jupiter  Iron  Wks.,  83  Mo.  73;  Henry 
v.  Bassett,  75  Mo.  89;  Dula  v.  Cowles, 
52  N.  C.  290,  75  Am.  Dec.  463. 

Whether  Abandonment  by  Mutual 
Consent. — "When  an  abandonment  by 
one  party  to  a  contract  is  predicated 
of  certain  specific  acts,  or  one  given 
act,  it  is  proper  for  the  court  to  de- 
clare whether  such  act  or  acts  consti- 
tute an  abandonment.  But  where  a 
mutual  agreement  to  abandon  is  relied 
upon,  it  may  be  proved  by  an  express 
agreement  to  that  effect,  or  by  circum- 
stances which  warrant  the  inference, 
that  the  parties  mutually  agreed  to 
abandon  it."  In  such  case  it  is  for 
the  jury  to  determine  whether  the  con- 
tract was  so  abandoned.  Chouteau  V. 
Jupiter  Iron  Wks.,  83  Mo.  73. 

64.  Garrett  v.  Danner  (Tex.  Civ. 
App.),  146  S.  W.  678. 

Whether  by  an  agreement  to  cancel 
a  contract,  it  was  intended  to  release 
a  party  thereto  from  liability  for  a 
breach  on  its  part  before  such  termina- 
tion, should  be  left  to  the  jury.  Ala- 
bama Oil,  etc.  Co.  v.  Sun  Co.,  99  Tex. 
606,  92  S.  W.  253. 

65.  Robinson  &  Son  Contracting  Co.- 
V.  Twin  City  Bank,  103  Ark.  219,  146 
S.  W.  523;  Franklinville  Canning  Co.  V. 
Pittsburg  B.  &  C.  Supply  Co.,  51  Pa. 
Super.  582. 

When  the  acts  are  clearly  established 
it  is  a  question  of  law,  however, 
whether  a  contract  is  released  or  re- 
scinded by  the  acts  of  the  parties. 
Healy  v.  Utly,  1  Cow.  (N.  Y.)  345. 
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for.66  Also  whether  a  party  has  waived  any  provision  in  the  contract, 
such  being  a  question  of  intent,67'  or  agreed  to  an  accord  and  satis- 
faction are  questions  for  the  jury  where  the  evidence  is  conflicting.68 

F.  Performance,  —  It  is  ordinarily  a  question  for  the  jury  whether 
or  not  there  has  been  a  compliance  or  performance  of  the  contract  by 
the  parties  thereto.69  Though  there  has  not  been  a  full  compliance, 
yet  if  a  substantial  compliance  is.  claimed,  such  question  should  be 
left  to  the  jury  where  the  evidence  thereof  is  conflicting.70 

Reasonableness  of  Time  of  Performance.  —  What  is  a  reasonable  time  for 


66.  U.  S.— Nelson  v.  Ohio  Cultiva- 
tor Co.,  188  Fed.  620,  112  C.  C.  A.  394. 
Conn.— West  v.  Suda,  69  Conn.  60,  36 
Atl.  1015.  N.  J.— Sullivan  v.  Moffatt, 
70  N.  J.  L.  4,  56  Atl.  304. 

See  also,  Scheible  v.  Klein,  89  Mich. 
376,  50  N.  W.  857. 

67.  See  the  following  cases:  Conn. 
Fitch  17.  Woodruff  &  Beach- Iron  Works, 
29  Conn.  82.  HI.— Haines  v.  Pe  Wolf, 
163  111.  App.  142.  la. — Iowa-Minnesota 
Land  Co.  v.  Conner,  136  Iowa  674,  112 
N.  W.  820.  Me.— Savage  Mfg.  Co.  v. 
Armstrong,  17  Me.  34,  35  Am.  Dec. 
227.  Md.— Sumwalt  I.  &  C.  Co.  v. 
Knickerbocker  I.  Co.,  11-2  Md.  437,  77 
Atl.  56.  Mass. — Palmer  17.  Sawyer,  114 
Mass.  1.  Neb. — Estabrook  v.  Omaha 
Hotel  Co.,  5  Neb.  76.  N.  J.— Steelman 
17.  Ludy,  77  N.  J.  L.  446,  72  Atl.  423. 
N.  Y. — P&rke  v.  Franco-American  T. 
Co.,  120  N.  Y.  51,  23  N.  E.  996.  Pa. 
Hunn  v.  Pennsylvania  Inst.,  etc.,  221 
Pa.  403,  70  Atl.  812,  18  L.  E.  A.  (N. 
S.)  1248  (waiver  of  right  to  architect's 
certificate) ;  Shaw  17.  Turnpike  Co.,  2 
Pen.  &  N.  454.  Utah.— Loftis  v.  Pac. 
Mut.  Life  Ins.  Co.,  38  Utah  532,  114 
Pac.  134.  Wash.— Gehri  &  Co.  v.  Daw- 
son,  64  Wash.   240,   116  Pac.   673. 

68.  Scott  v.  Parkview  Realty  &  Imp. 
Co.,  241  Mo.  112,  145  S.  W.  48. 

69.  See  the  following  cases:  Minn. 
Brown  v.  Hall,  121  Minn.  61,  140  N.  W. 
128.  N.  Y—  Stokes  v.  Polley,  164  N.  Y. 
266,  58  N.  E.  133;  MaeKnight,  etc.  Co. 
v.  City  of  New  York,  160  N.  Y.  72,  54 
N.  E.  661;  Hand  v.  Shaw,  27  App.  Div. 
107,  50  N.  Y.  Supp.  117;  MaeKnight 
F.  S.  Co.  17.  City  of  New  York,  13  App. 
Div.  231,  43  N.  Y.  Supp.  139;  Ellis  v. 
Thompson,  1  App.  Div.  606,  37  N.  Y. 
Supp.  468.  Pa. — Harlow  v.  Borough  of 
Homestead,  194  Pa.  57,  45  Atl.  87.  Tex 
Wright  &  Stanford*.  Green  (Tex.  Civ. 
App.),  92  S.  W.  269.  W.  Va.— Delmar 
Oil  Co.  v.  Bartlett,  62  W.  Va.  700,  59 
S.  E.  634. 

In  Harlow  17.  Borough  of  Homestead, 
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194  Pa.  57,  45  Atl.  87,  the  court  says: 
"Whether  they  (plaintiffs)  had  fully 
performed  the  contract  entered  into  by 
them,  with  the  Borough  of  Homestead 
was  purely  a  question  to  be  determined 
by  the  jury.  It  is  true  that  the  de- 
fendant offered  practically  no  testi- 
mony, but  nevertheless  it  was  for  the 
jury  to  decide,  even  if  the  plaintiffs 
and  their  witnesses  did  testify  that 
the  contract  had  in  every  particular 
been  performed,  whether  this  was  true, 
and  the  court  should  not  have  peremp- 
torily instructed  a  finding  in  their 
favor." 

Proper  method  of  compliance  of  a 
contract  is  for  the  jury.  Southwell  v. 
Beezley,  5  Ore.  143. 

Negligence. — Whether  reasonable  care 
and  diligence  was  used  in  performing 
the  contract  is  for  the  jury.  Lucas  v. 
Western  Union  Tel.  Co.,  131  Iowa  669, 
109  N.  W.  191,  6  L.  E.  A.  (N.  S.)  1016. 

70.  See  the  following  cases:  U.  S. 
Fuller  Co.  17.  B.  P.  Young  Co.,  126  Fed. 
343,  61  C.  C.  A.  245;  Piteairn  17.  Phillip 
Hiss  Co.,  113  Fed.  492,  51  C.  C.  A.  323. 
Ark. — Fitzgerald  v.  La  Porte,  64  Ark. 
34,  40  S.  W.  261.  la.— Old  Settlers  Inv. 
Co.  17.  Marshall  V.  P.  S.  Co.,  137  Iowa 
558,  113  N.  W.  326.  Minn.— Brown  17. 
Hall,  121  Minn.  61,  140  N.  W.  128. 
Miss. — Burrowes  Co.  v.  Crittenden,  37 
So.  504.  Mo.— Smith  v.  Clark,  58  Mo. 
145;  Lewis  17.  Slack,  27  Mo.  App.  119; 
Tansill  17.  Brinkman,  16  Mo.  App.  557. 
N.  Y.— Boughton  v.  Smith,  67  Hun  652, 
22  N.  Y.  Supp.  148.  N.  C— Russell  v. 
Comrs.  of  Iredell  Countv,  123  N.  C. 
264,  31  S.  E.  717.  Pa.— Otis  Elev.  Co. 
v.  Flanders  Eealty  Co.,  244  Pa.  186,  90 
Atl.  624;  Shultz  17.  Seibel,  209  Pa.  27, 
57  Atl.  1120.  Vt.— Drew  17.  Goodhue, 
74  Vt.  436,  52  Atl.  971. 

Whether  the  party  acted  in  good 
faith  in  departing  from  strict  perform- 
ance, and  whether  the  departures  were 
material  are  generally  questions  for 
■the  jury  where  the  evidence  is  conflict- 
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the  performance  of  a  contract  is  sometimes  a  question  of  fact  and  some- 
times a  question  of  law.71  When  it  depends  upon  facts  extrinsic  to 
the  contract,  that  is,  where  it  depends  upon  the  facts  and  circum- 
stances of  the  case,72  or  where  the  motives  of  the  party  enter  into  the 
question,  the  whole  is  necessarily  to  be  submitted  to  the  jury  before 
any  judgment  can  be  found  whether  the  time  was  or  was  not  reason- 
able,73 but  when  it  depends  upon  a  construction  of  a  contract  in  writ- 
ing, or  upon  undisputed  extrinsic  facts,  it  is  a    matter    of    law.74 


ing.  Pressy  v.  McCornack,  235  Pa.  443, 
84  Atl.  427;  Snedaker  v.  Torpey,  41  Pa. 
Super.   312. 

Though,  where  the  undisputed  testi- 
mony shows  a  substantial  variance  not 
authorized  by  the  other  party,  and 
made  without  his  knowledge  or  assent, 
it  is  the  duty  of  the  court  to  so  de- 
clare as  a  matter  of  law.  Pressy  v. 
McCornack,  235  Pa.  443,  84  Atl.  427; 
Harris  v.  Sharpies,  202  Pa.  243,  51  Atl. 
965. 

71.  American  Oak  Ex.  Co.  v.  Byan, 
104  Ala.  267,  274,  15  So.  807;  Alford  v. 
Creagh,  7  Ala.  App.  358,  365,  62  So. 
254;  Luekhart  V.  Ogden,  30  Cal.  547. 

In  Luekhart  v.  Ogden,  30  Cal.  547, 
the  court  says:  "The  term  reasonable 
time  is  a  technical  and  legal  expres- 
sion, which  in  the  abstract  involves 
matter  of  law  as  well  as  matter  of  fact. 
Whenever  any  rule  or  principle  of  law 
applies  to  the  special  facts  proved  in 
evidence  and  determines  their  legal 
quality,  its  application  is  matter  of 
law.  But  whenever  the  special  facta 
and  circumstances  are  such  that  the 
court  cannot  by  the  aid  of  any  legal 
rule  or  principle  decide  upon  the  legal 
quality  of  the  facts,  it  is  necessary  that 
the  jury  should  draw  the  inference  in 
fact,  with  reference  to  the  ordinary 
course  and  practice  of  dealing,  and  the 
general  principles  of  morality  and  util- 
ity. Where  the  law  itself  prescribes 
what  shall  be  considered  to  be  reason- 
able time  in  respect  to  a  given  subject, 
the  question  is  one  of  law,  and  the 
duty  of  the  jury  is  confined  to  finding 
the  simple  facts.  Where,  on  the  other 
hand,  the  law  'does  not,  by  the  opera- 
tion of  any  principle  .or  established 
rule,  decide"  upon  the  legal  quality  of 
the  simple  facts,  or  res  gestae,  it  is  for 
the  jury  to  draw  the  general  inference 
of  reasonable  or  unreasonable  in  point 
of  fact.  In  such  cases,  the  legal  con- 
clusion follows  the  inference  of  facts; 
in  other  words,  the  question  as  to  rea- 
sonable time  is  one  of  fact,  and  the 


time  is  reasonable  or  unreasonable,  in 
point  of  law,  according  to  the  finding 
of  the  jury  in  point  of  fact.'  " 

72.  U.  S.— Cocker  v.  Franklin  Hemp, 
etc.  Co.,  3  Sumn.  530,  5  Fed.  Cas.  No. 
2,932.  Ala.— Farrow  v.  Sturdivant  Bank, 
63  So.  973;  Cotton  v.  Cotton,  75  Ala. 
345;  Alford  v.  Creagh,  7  Ala.  App.  358, 
62  So.  254.  Cal.— Luekhart  V.  Ogden, 
30  Cal.  547.  G-a. — Bearden  Mercantile 
Co.  v.  Madison  Oil  Co.,  128  Ga.  695.  58 
S.  E.  200.  111.— Harley  v.  Sanitary  Dist., 
226  111.  213,  80  N.  E.  771.  Ky.— South- 
ern E.  Co.  v.  Stewart,  141  Ky.  270,  132 
S.  W.  435.  Me.— Hill  v.  Hobart,  16  Me. 
164.  Mo. — Wanstrath  Eeal  Estate  Co. 
v.  Wenz,  170  S.  W.  345.  N.  M.— Neher 
v.  Viviani,  15  N.  M.  460,  110  Pao.  695. 
N.  Y. — See  Hand  v.  Brooks,  21  App.  Div, 
489,  47  N.  Y.  Supp.  583.  Ore.— Elder 
v.  Eourke,  27  Ore.  363,  41  Pac.  6.  Tea 
Clark  v.  Wilson,  41  Tex.  Civ.  App.  450* 
457,  91  S.  W.  627.  Eng.--Ellis  «. 
Thompson,  3  Mees.  &  W.  445.-, 

"What  is  a  reasonable  time  depends 
undoubtedly  upon  the  nature  and  char- 
acter of  the  thing  to  be  done,  the  cir- 
cumstances of  the  particular  case,  and 
the  difliculties  surrounding  and  attend- 
ing its  accomplishment.  As  an  abstract 
question,  what  is  a  reasonable  time  for 
performance  may  be  one  of  law;  but 
unless  the  facts  upon  which  its  deter- 
mination depends  are  admitted,  its  de- 
termination involves  a  mixed  question 
of  law  and  fact,  and  must  be  deter- 
mined by  the  jury,  under  the  instruc- 
tions of  the  court,  where  the  pleadings 
and  evidence  are  sufficient  to  present  an 
issue  of  fact  in  regard  to  it."  Hart  v. 
Bullion,  48   Tex.   278. 

Building  Contract. — Where  extrinsic 
facts  show  uncertainty  as  to  the  time 
in  which  a  building  contract  was  fin- 
ished, it  was  a  question  for  the  jury. to 
determine  whether  it  was  finished  with- 
in a  reasonable  time.  Neher  v.  Viv- 
iani, 15  N.  M.  460,  110  Pac.  695. 

73.  Hill  v.  Hobart,  16  Me.  164. 

74.  TJ.  S.— Nunez  v.  Dautel,  19  Wall. 
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Q.  Breach.  —  The  court  should  determine  the  question  of  breach, 
as  a  matter  of  law,  whenever  the  facts  are  undisputed.75  If,  however, 
there  is  a  conflict  in  the  testimony,  the  jury  must  decide  whether  the 
contract  has  been  broken76  and  if  so  who   is    responsible    therefor.77 

VI.  INSTRUCTIONS.78  — A.  Execution  and  Delivery  op  Con- 
tract. —  Where  the  evidence  fails  to  establish  a  contract  either  express 
or  implied  an  instruction  assuming  the  existence  of  a  contract  is  without 
foundation  and  should  not  be  given  ;79  but  where  there  is  any  evidence, 
however  slight,  tending  to  prove  that  a  contract  was  entered  into, 
the  court  should  not  take  the  case  from  the  jury  by  ruling  that  there 
is  no  evidence  tending  to  prove  such  fact.80 


560,  22  L.  ed.  161.  Ala. — Farrow  v. 
Sturdivant  Bank,  63  So.  973;  Griffin 
v.  Ogletree,  114  Ala.  343,  21  So.  488; 
Comer  v.  Way,  107  Ala.  300,  19  So.  966, 
54  Am.1  St.  Rep.  93;  Extract  Co.  v. 
Ryan,  104  Ala.  267,  274,  15  So.  807; 
Cotton  v.  Cotton,  75  Ala.  345;  Fail  & 
Miles  v.  McRee,  36  Ala.  61;  Adams  v.- 
Adams,  26  Ala.  272;  Alford  v.  Creagh, 
7  Ala.  App.  358,  62  So.  254.  Me.— Hill 
v.  Hobart,  16  Me.  164,  168;  Howe  v. 
Huntington,  15  Me.  350;  Attwood  v. 
Clark-,  2  Me.  249.  Mass. — Lewis  v. 
Worrell,  185  Mass.  572,  71  N.  E.  73; 
Gilmore  v.  Wilbur,  12  Pick.  120,  22  Am. 
Dec.  413.  Mich. — Eeinforced  Concrete 
Co.  v.  Boyes,  147  N.  W.  577.  Miss. 
Echols  v.  New  Orleans,  etc.  R.  Co.,  52 
Miss.  610.  N.  Y— Electric  F.  Co.  v. 
Smith,  113  App.  Div4  615,. 99  N.  Y.  Supp. 
37.  Ore. — Goltra  v.  Penland,  45  Ore. 
254,  77  Pac.  129;  Howell  v.  Johnson,  38 
Ore.  571,  64  Pac.  659;  Fleischner  v. 
Kubli,  20  Ore.  328,  25  Pac.  1086. 

75.  Ala. — Kena*  v.  Lindsay,  127  Ala. 
270,  28  So.  570.  D.  C.— Fowler  v.  Great 
Falls  Ice  Co.,  1  MacArthur  14.  Mo. 
May  v.  Crawford,  150  Mo.  504,  51  S. 
W.  693.  Neb. — Hixson  Map  Co.  v.  Neb. 
Post  Co.,  5  Neb.  (TJnof .)  388,  98  N.  W. 
872. 

76.  Md.— Hattlove  v.  Durham,  86 
Md.  689,  39  Atl.  617.  Minn.— Sinclair 
v.  Investor's  Syndicate,  125  Minn.  311, 
146  N.  W.  1109.  Mo.— May  v.  Craw- 
ford, 150  Mo.  504,  51  S.  W.  693;  Den- 
nis v.  Crooks,  23  Mo.  App.  532.  N.  J. 
Kinney  v.  Philadelphia  Watch  Case  Co.. 
76  N.  J.  L..  735,  71  Atl.  269.  N.  Y. 
Dickinson  v.  Hart,  142  N.  Y.  183,  36 
N.  E.  801;  Ward  v.  St.  Vincent's  Hosp., 
39  App.  Div.  624,  57  N.  Y.  Supp.  784; 
Abbey  v.  Mace,  19  N.  Y.  Supp.  375. 
Wash. — Culver  v.  Culliton,  77  Wash. 
457,  137  Pac.  1000. 

Warranty— Breach  of.— Whether  the 
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facts  show  a  breach  of  warranty  is  for 
the  jury.  Stanley,  etc.  Congregation  v. 
Da  Crosse  Steel  E.  &  G.  Co.,  148  Wis. 
261,  134  N.  W.  351. 

77.  Ga.— Hill  v.  Sibley,  56  Ga.'  531. 
N.  Y. — Straus  v.  Buchman,  184  N.  Y. 
545,  76  N.  E.  1109;  Borough  Cut  Stone 
Co.  v.  Briggs  Ave.  Realty  Co.,  121 
N.  Y.  Supp.  239;  Kochmann  v.  Bau- 
meister,  73  App.  Div.  309,  76  N.  Y. 
Supp.  769;  Ward  v.  St.  Vincent's  Hosp., 
39  App.  Div.  624,  57  N.  Y.  Supp.  784. 
Pa. — Schleicher  v.  United  Security  L. 
Ins.  &  Tr.  Co.,  191  Pa.  477,  43  Atl.  380. 
Wash. — Novelty  Mill  Co.  v.  Heinzer- 
Hng,  39  Wash.  244,  81  Pac.  742. 

Justification  for  Breach. — What  con- 
stitutes good  cause  to  justify  a  party 
in  breaking  his  contract  is  for  the 
court  to  determine  and  not  the  jury; 
matters  set  up  in  discharge  are  facts 
to  be  found  by  the  jury,  but  their 
effect  upon  the  contract  is  for  the 
court.  Burroughs  v.  Langley,  10  Md. 
248. 

78.  For  a  full  treatment  of  the  rules 
governing  instructions  generally,  see 
the  title  "Instructions." 

79.  HI.— Ayer  v.  Mead,  13  111.  App. 
625.  la. — York  v.  Wallace,  48  Iowa 
305.  Mo.— Hays  v.  Bell  &  Williams,  16 
Mo.  496;  Carroll  i?.  Peak,  156  Mo.  App. 
446,  136  S.  W.  961.  N.  Y.— Jones  v. 
Gould,  123  App.  Div.  236,  108  N.  Y. 
Supp.  31. 

80.  Turner  v.  Soler,  34  Mo.  461;  Rip- 
pey  v.  Friede,  26  Mo.  523.  . 

To  tell  the  j,ury  that  a  certain  memo- 
randum in  evidence  is  not  of  itself  a 
contract  is  to  mislead  them  into  be- 
lieving that  it  is  not  even  evidence  of 
one.  Rau  v.  Trumbull,  68  111.  App. 
490. 

Where  a  contract  not  within  the  stat- 
ute of  frauds  is  the  subject-matter  of 
the   suit,   and   the    defendant    admits 
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Meeting  of  Minds.  —  The  court  should  instruct  as  to  the  necessity  f  or 
a  meeting  of  the  minds  of  the  contracting  parties,  where  there  is  any 
evidence  tending  to  support  such  an  instruction,81  but  not  otherwise  f2 
and  it  should  be  given  in  such  form  as  not  to  give  the  jury  to  under- 
stand that  in  the  opinion  of  the  court  there  was  or  was  not  a  meeting 
of  minds.83 

Mental  Capacity  To  Make  Contract. —  There  is  no  fixed  formula  of 
words  necessary  to  instruct  a  jury  as  to  the  mental  capacity  of  a  per- 
son, to  make  a  contract.84 

Duress,  Fraud  and  Deceit.  —  "Where  the  execution  of  a  written  instru- 
ment is  admitted,  but  the  defendant  seeks  to  avoid  liability  thereon, 
on  the  ground  that  it  was  executed  under  duress,  the  court  should 
instruct  as  to  what  constitutes  duress.85  So,  too,  if  it  is  alleged  that 
the  defendant's  signature  to  the  contract  was  obtained  through  fraud 
and  deceit,  the  court  should  instruct  upon  that  phase.86 

Time  of  Execution.  —  "Where  exactness  of  time  of  making  a  contract 
is  not  materially  important  a  charge  by  the  court  which  varies  slightly 
from  the  time  stated  in  the  pleading  is  not  erroneous.87 

Delivery.  —  Where  the  pleadings  and  the  evidence  present  an  issue 
of  fact  in  respect  to  whether  a  writing  was  delivered  upon  a  condition 
precedent  to  its  effectiveness,  it  is  error  for  the  court  to  so  instruct 
the  jury  as  to  take  such  issue  from  them.88 

B.  Construction  of  Contract.  —  In  accordance  with  the  rule 
that  it  is  the  duty  of  the  court  to  construe  and,  interpret  the  written 
contract  upon  which  the  action  is  brought,89  whenever  the  contract  can 


that  he  made  the  agreement  according 
to  the  terms  asserted  by  the  plaintiff, 
but  insists  that  it  was  to  have  been 
in  writing,  the  court  may,  without 
error,  instruct  the  jury  that  the  fact 
of  the  making  of  the  contract  was 
not  in  issue.  Campbell  &  Co.  v.  Mion 
Bros.,  6  .Ga.  App.  134,  64  S.  E.  571. 

81.  Hubbard  City,  etc.  Co.  v.  Nich- 
ols (Tex.  Civ.  App.),  89  S.  W.  795. 

Where  the  defendant  claimed  that 
the  subject  in  controversy  was  covered 
by  the  terms  of  a  written  contract,  an 
instruction  that  if  the  "writing, 
executed  at  the  time  of  the  contract, 
was  read  over  to  the  plaintiff,  and  he 
understood  and  accepted  it,  then  the 
parties  are  bound  by  its  terms  as  fix- 
ing their  rights."  It  was  held  it  had 
a  tendency  to  mislead,  because  the 
jury  might  infer  therefrom,  that  if  the 
writing  was  not  read  over  to  the  plain- 
tiff, though  understood  by  him,  it  would 
not  have  the  binding  force  to  which  it 
would  otherwise  be  entitled.  Ander- 
son v.  Weiser,  24  Iowa  428. 

Implied  Acceptance. — When  "an  ac- 
ceptance of  a  contract  or  services  is 
not  based  upon  convention  but  may  be 


implied  from  acts,  conduct,  or  other 
indirect  evidence"  to  submit  the  ques- 
tion of  acceptance  "without  directing 
the  jury  to  the  facts  and  circum- 
stances justifying  that  conclusion, 
would  be  to  impose  upon  them  the  task 
of  deciding  the  question  of  law."  Link 
v,  Westerman,  80  Mo.  App.  592. 

82.  Burton  v.  Bosemary  Mfg.  Co., 
132  N.  C.  17,  43  S.  E.  480. 

83.  Vierling  v.  Iroquois  Furnace  Co., 
170  111.  189,  48  N.  E.  1069;  Shakespeare 
V.  Baughman,  113  Mich.  551,  71  N.  W. 
874,  4  Detroit  Leg.  N.  392. 

84.  Sands  v.  Potter,  165  111.  397,  46 
N.  E.  282,  56  Am.  St.  Rep.  253.  See 
the  titles" "Insane  Persons;"  "Mental 
State." 

85.  MeCormick  v.  Volsack,  4  S.  D. 
67,  55  N.  W.  145;  Kansas  City,  etc. 
E.  Co.  v.  Graham  &  Price  (Tex.  Civ. 
App.),   145  S.   W.  632. 

86.  Hardy  *'.  Kansas  Mfg.  Co. 
(Tex.),  18  S.  W.  157. 

87.  Waco  Ice  &  Befng.  Co.  v.  Wig- 
gins (Tex.  Civ.  App.),  32  S.  W.  58. 

88.  Eutherford  v.  Holbert,  142  Pac. 
1099. 

89.  See  supra,  IV. 
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be  understood  from  its  own  words,  it  is  the  duty  of  the  court  to  instruct 
the  jury  as  a  matter  of  law  what  legal  effect  and  meaning  it  must 
place  upon  the  contract  whether  it  is  written,90  or  oral,91  or  if  partly 
oral  and  partly  written  the  court  may  instruct  the  jury  that  from  the 
evidence  introduced  they  may  determine  what  were  the  additional  terms 


An  instruction,  in  an  action  for  work 
done  under  a  contract,  that  the  jury 
might  allow  plaintiff  damages  for  lost 
time  and  expense  for  not  being  allowed 
to  finish  the  work,  was  erroneous  where 
no  claim  was  made  nor  evidence  ad- 
duced that  he  was  unable  to  find  othel 
employment  in  the  same  line.  Kelson 
v.  Schmidt  (Iowa),  125  N.  W.  324. 

90.  U.  S. — Nason  v.  United  States, 
1  Gall.  53,  18  Fed.  Cas.  No.  10,024. 
Conn. — Jordan  v.  Patterson,  67  Conn. 
473,  35  Atl.  521.  D.  C— O'Brien  v. 
Pabst  Brew.  Co.,  31  App.  "Cas.  56.  HI. 
Dunn  v.  Criehfield,  214  111.  292,  73  N. 
E.  386;  Danziger  v.  Pittsfield  Shoe  Co., 
204  111.  145,  68  N.  E.  534;  Loeb  v. 
Stern,  198  111.  371,  64  N.  E.  1043; 
Chickering  v.  Bastress,  130  HI.  206,  22 
N.  E.  542;  Collins,  etc.  Co.  V.  Silver, 
150  111.  App.  430.  Ind.— Vulcan  Iron 
Works  Co.  v.  Electric,  etc.  Co.,  99  N.  E. 
429;  Russell  v.  Merrifield,  131  Ind.  148, 
30  N.  E.  957;  Olds  Wagon  Wks.  v. 
Coombs,  124  Ind.  62,  24  N.  E.  589;  Rob- 
bins  v.  Spencer,  121  Ind.  594,  22  N.  E. 
660.  la. — Piekerell  v.  Carson,  8  Iowa 
544.  Me. — State  v.  Patterson,  68  Me. 
473;  Nichols  v.  Frothingham,  45  Me. 
220,  71  Am.  Dec.  539.  Mich.— Inter- 
national Text-Book  Co.  v.  Roberts,  168 
Mich.  501,  134  N.  W.  460;  Barton  v. 
Gray,  57  Mich.  622,  24  N.  W.  638; 
Stadden  v.  Hazzard,  34  Mich.  76.  Neb. 
Meyer  v.  Shamp,  51  Neb.  424,  71  N.  W. 
57;  Coquillard  v.  Hovey,  23  Neb.  622, 
37  N.  W.  479.  N.  Y— Stokes  v.  Foote, 
172  N.  Y.  327,  65  N.  E.  176;  Jones  v. 
Gould,  123  App.  Div.  236,  108  N.  Y. 
Supp.  31.  Pa. — Foster  v.  Berg  &  Co., 
104  Pa.  324,  S.  C.— Sloan  v.  Courtenay, 
54  S.  C.  314,  32  S.  E.  431.  Tex.— St. 
Louis,  etc.  R.  Co.  v.  Thompson,  102  Tex. 
89,  113  S.  W.  144,  19  Am.  &  Eng.  Ann. 
Cas.  1250;  Beale  v.  Ryan,  40  Tex.  399; 
San  Antonio  v.  Lewis,  9  Tex.  69;  Conn 
v.  Rosamond  (Tex.  Civ.  App.),  161  S. 
W.  73;  Feigelson  v.  Brown  (Tex.  Civ 
App.),  126  S.  W.  17;  Mitchell  v.  Rush- 
ing (Tex.  Civ.  App.),  118  S.  W.  582; 
Ash  v.  Beck  (Tex.  Civ.  App.),  68  S, 
W.  53.     Utah.— Bailey  v.  Spalding-Liv- 
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ingston  Invest.  Co.,  136  Pac.  962.  Can. 
Foxton  v.  Hamilton  Steele,  etc.  Co.,  1 
Ont.  L.  R.  393;  Nordheimer  v.  Robin- 
son, 2  Ont.  App.  305. 

When  technical  or  ambiguous  words 
or  phrases  are  used  in  a  contract,  the 
court  should  instruct  the  jury  as  to 
the  legal  effect  of  the  contract,  as 
they  shall  find  the  meaning  of  the  word 
or  phrase  by  means  of  extrinsic  evi- 
dence. Cunningham  i>.  Washburn,  119 
Mass.  224;  Smith  v.  Faulkner,  .12  Gray 
(Mass.)  251;  Eaton  v.  Smith,  20  Pick. 
(Mass.)    150. 

In  an  action  to  recover  for  work  done 
under  a'  contract,  an  instruction  is  er- 
roneous which  submits  to  the  jury  the 
question  whether  the  work  was  done  in 
accordance  with  the  contract,  without 
construing  the  contract  for  them  or 
telling  them  what  facts  they  were  to 
find.  Culbertson  v.  Ashland  Cement  & 
Const.  Co.,  144  Ky.  614,  139  S.  W. 
792. 

It  is  not  error  to  instruct  the  jury 
that  a  certain  contract  introduced  in 
evidence  did  not  make  the  appellants 
agents  of  the  appellees.  Graham  v. 
Sadlier,  165  111.  95,  46  N.  E.  221. 

"Wills,  deeds  and  other  contracts 
usually  fall  under  this  classification.  In 
such  cases,  the  meaning  of  the  instru- 
ment, the  promise  it  makes,  the  duty  or 
obligation  it  imposes,  is  a  question  of 
law  for  the  court."  State  v.  Patter- 
son, 68  Me.  473. 

91..  Mass. — Short  v.  Woodward,  13 
Gray  86;  Wilmarth  v.  Knight,  7  Gray 
294.  Mich.— Barton  v.  Gray,  57  Mich. 
622,  24  N.  W.  638.  Mo.— Belt  v.  Goode, 
31  Mo.  128;  Judge  ».  Leclaire,  31  Mo. 
127.  N.  J. — Smalley  v.  Hendriekson,  29 
N.  J.  L.  371.  N.  Y.— De  Bidder  v.  Mc- 
Knight,  13  Johns.  294.  N.  C. — Rhodes 
v.  Chesson,  44  N.  C.  336;  Young  v.  Jef- 
freys, 20  N.  C.  357.  Pa.— Codding  v. 
Wood,  112  Pa.  371,  3  Atl.  455.  Wis. 
James  v.  Carson,  94  Wis.  632,  69  N.  W. 
1004;  Diefenback  v.  Stark,  56  Wis.  462, 
14  N.  W.  621,  43  Am;  Rep.  719. 

Where  two  parties  make  a  parol 
contract  and  they  disagree  about  its 
terms,  it  is  the  duty  of  the  court  in 
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of  the  contract  as  shown  by  the  oral  testimony.02  An  instruction  which 
submits  the  construction  of  the  written  contract  to  the  jury  where 
the  language  of  the  contract  admits  of  but  one  construction  is  er- 
roneous,93 though  it  is  not  prejudicial  where  the  jury  places  the  proper 
construction  upon  the  instrument.94 

Contract  Dependent  Upon  Extrinsic  Circumstances. —  There  is,  however,  a 
large  class  of  writings  where  the  meaning  of  particular  words  or 
phrases  or  characters  or  abbreviations  must  be  shown  by  the  evidence 
outside  the  writing,  and  there  may  be  extrinsic  circumstances  of  one 
kind  or  another  affecting  its  interpretation,  which  may  be  shown  by 
oral  testimony.  Here  the  same  rule  virtually  applies  as  before.95  In 
such  case  the  facts  as  shown  by  the  oral  testimony  may  be  found  by 


an  action  arising  thereon  to  explain  to 
the  jury,  when  requested,  the  legal 
effect  of  each  party's  recollection  of 
the  terms  of  the  same.  Stewart  v. 
Fowler,  37  Kan.  677,  15  Pac.  918. 

92.  Sloan  a.  Courtenay,  54  S.  C.  314, 
343,  32  S.  E.  431. 

93.  Ark. — Estes  v.  Boothe,  20  Art. 
583.  Conn. — Jordan,  Marsh  &  Co.  v. 
Patterson,  67  Conn.  473,  35  Atl.  521. 
HI. — Illinois  Central  P.  Co.  v.  Foulks, 
191  111.  57,  60.  N.  E.  890;  Miller  &  Gass- 
away  v.  Wabash  R.  Co.,  123  111.  App. 
60;  McCormick  Harvest.  Maeh.  Co.  v. 
Laster,  81  111.  App.  316.  Ind.— Spence 
v.  Board  of  Comrs.,  117  Ind.  573,  18 
N.  E.  513;  Zenor  v.  Johnson,  107  Ind. 
69,  7  N.  E.  751;  Brown  v.  Langner,  25 
Ind.  App.  538,  58  N.  E.  743.  la. 
Vaughn  v.  Smith,  58  Iowa  553,  12  KT.  W. 
604;  Andrews  &  Co.  v.  Tedford,  37  Iowa 
314.  Md.— Osceola  Tribe  of  Bed  Men 
v.  Bost,  15  Md.  295.  Mass.— £hort  v. 
Woodward,  13  Gray  86;  Smith  v.  Faulk- 
ner, 12  Gray  251,  but  held  no  ground 
for  reversal  where  jury  gave  correct 
construction  to  the  contract.  Mich. 
Ayer  v.  Devlin,  179  Mich.  81,  146  N.  W. 
257  (instruction  held  not  to  submit 
construction  of  contract  to  jury); 
Tompkins  v.  Gardner  &  Spry  Co.,  69 
Mich.  58,  37  N.  W.  43.  Minn.— Tarbox 
V.  Cruzen,  68  Minn.  44,  70  N.  W.  860; 
Van  Email  v.  Stanchfield,  8  Minn.  518. 
Mo. — Michael  v.  St.  Louis  M.  F.  Ins. 
Co.,  17  Mo.  App.  23.  Pa — Dumn  v. 
Bothernel,  112  Pa.  272,  3  Atl.  800;  Fos- 
ter v.  Berg  &  Co.,  104  Pa.  324;  Hillman 
&  Co.  v.  Joseph  &  Bros.,  9  Pa.  Super. 
1  43  W.  iST.  C.  212;  Watson  v.  Blaine, 
12  Serg.'  &  E.  131,  14  Am.  Dec.  669; 
Denison's  Exrs.  v.  Wertz,  7  Serg.  &  B. 
372-  Welsh  v.  Dusar,  3  Binn.  329.  Tex. 
Cook  v.  Dennis,  61  Tex.  246;  Berry  v. 
Harnage,  39  Tex.  638;  Ft.  Worth  &  D. 


C.  B.  Co.  v.  Wright,  30  Tex.  Civ.  App. 
234,  70  S.  W.  335;  Lary  v.  Young  (Tex. 
Civ.  App.),  27  S.  W.  908;  Long  v.  Me- 
Cauley  (Tex.),  3  S.  W.  689.  Utah. 
Bailey  V.  Spalding-Livingston  Invest. 
Co.,  136  Pac.  962.  Vt. — Wason  v.  Bowe, 
16  Vt.  525.  Wis.— Diefenback  v.  Stark, 
56  Wis.  462,  14  N.  W.  621,  43  Am. 
Rep.  719. 

An  instruction  to  -  the  effect  that  in 
determining  whether  there  had  been  a 
substantial  compliance  with  the  eon- 
tract,  the  jury  should  give  it  a  reason- 
able and  practical  construction  with 
each  item  as  called  for  by  the  contract, 
plans  and  specifications  taken  together, 
is  not  objectionable  as  submitting  the 
construction  of  the  contract  to  the  jury. 
Idaho,  etc.  Co.  v.  Colorado  I.  Wks.  Co., 
49  Colo.  66,  111  Pac.  553. 

An  instruction  which  submits  to  the 
jury  the  question  whether  a  contract 
was  entered  into  is  proper,  and  is  not 
objectionable  as  submitting  the  con- 
struction of  the  contract.  Vierling  v. 
Iroquois  Furnace  Co.,  170  111.  189,  48 
N.  E.  1069. 

94.  Smith  v.  Faulkner,  12  Gray 
(Mass.)  251;  Galveston,  etc.  B.  Co.  v. 
Johnson,   74   Tex.   256,   11   S.   W.   1113. 

See  generally  the  titles  "Appeals;" 
"Writ  of  Error." 

95.  State  v.  Patterson,  68  Me.  473; 
Silverthorn  v.  Fowle,  49  N".  C.  362. 

This  is  the  case  where  words  and 
phrases  are  used  which  are  technical 
and  ambiguous  or  where  the  terms 
though  not, unintelligible  require  knowl- 
edge of  the  subject  in  connection  with 
which  they  are  used  to  apply  them 
intelligibly.  Cunningham  v.  Washburn, 
119  Mass.  224. 

An  instruction,  submitting  the  ques- 
tion to  the  jury  as  to  whether  the 
contract  is  ambiguous  or  not,  and  then 
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a  special  verdict  and  then  the  court  interprets  the  writing  in  view 
of  such  finding,96  or  the  case  may  go  to  the  jury  with  hypothetical 
instructions  from  the  court  to  render  a  verdict  one  way  if  certain 
facts  are  found,  and.  another  way  if  the  facts  are  found  differently.97 
It  is  often  said  in  cases  of  this  kind,  that  the  contract  itself  is  to  be 
passed  upon  and  construed  by  the  jury.98  Strictly  speaking,  this  is 
not  so.  They  find  what  the  oral  testimony  shows,  and  the  court  de- 
clares what  the  writing  means  in  the  light  of  the  facts  found  by  the 
jury.99 

"Writing  Collateral  Only.  —  If  the  writing  is  introduced  as  a  fact  or 
circumstance  in  connection  with  oral  evidence  to  prove  some  other 
proposition  in  issue,  while  the  court  may  declare  what  meaning  the 
writing  is  capable  of,  the  inference  to  be  drawn  from  it  and  its  weight 
and  value  are  for  the  jury,1 

Instruction  Must  Be  Based  on  Evidence  and  Pleadings.  —  While  the  court 
must  instruct  as  to  the  construction  of  the  contract  its  instructions  in 
all  cases  must  be  based  on  the  evidence  and  not  upon  facts  of  which 
there  is  no  evidence,2  or  upon  a  question  not  presented  by  the  plead- 
ings.3 

C.  Modification  or  Substitution.  —  If  there  is  evidence  tending 
to  show  that  the  original  contract  has  been  modified,  the  jury  should 


instructing  the  jury  that  if  it  finds 
the  contract  to  be  ambiguous  it  should 
apply  certain  tests  and  consider  cer- 
tain evidence  for  the  purpose  of  ascer- 
taining the  true  intent  of  the  parties 
to  the  contract,  is  not  proper,  Vulcan 
Iron  Works  Co.  v.  Electric,  etc.  Co. 
(Ind.  App.),  99  N.  E,  429. 

96.  State  v.  Patterson,  68  Me.  473. 

97.  111.— Illinois  Cent.  E.  Co.  v.  Cas- 
sell,  17  111.  389.  Ind.— Olds  Wagon- 
Works  v.  Coombs,  124  Ind.  62,  24  N.  E. 
589;  Zenor  v.  Johnson,  107  Ind.  69,  7 
N.  E.  -751.  Me.— State  v.  Patterson,  68 
Me.  473.  Md.— Am.  Towing  &  L.  Co. 
v.  Baker, Whiteley  C.  Co.,  Ill  Md.  504, 
75  Atl.  341.  Mass. — Carberry  v.  Earns- 
worth,  177  Mass.  398,  59  N.  E.  61;  Cun- 
ningham v.  Washburn,  119  Mass.  224; 
Smith  v.  Eaulkner,  12  Gray  251.  Mich. 
'Curtis  v.  Martz,  14  Mich.  506.  Mo. 
Newberry  v.  Durand,  87  Mo.  App.  290; 
Deutmann  v.  Kilpatrick,  46  Mo.  App. 
624. 

98.  U.  S.— Etting  1>.  TJ.  S.  Bank,  11 
Wheat.  59,  6  L.  ed.  419.  Ala.— Sew- 
all  v.  Henry,  9  Ala.  24.  Conn. — Jen- 
nings v.  Sherwood,  8  Conn.  122.  Mich. 
Ginsburg  v.  Cutler,  etc.  Lumb.  Co.,  85 
Mich.  439,  48  N.  W.  952.  Mo.— Wilcox 
v.  Baer,  85  Mo.  App.  587;  Blanke  i>- 
Dunnermann,  67  Mo.  App.  591.  Neb. 
Meyer  v.  Shamp,  51  Neb.  424,  71  N.  W. 
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57.  N.  Y. — First  Nat.  Bank  v,  Dana, 
79  N.  Y.  108;  Gardner  v.  Clark,  17  Barb. 
538.  Pa.— Philadelphia  v.  Stewart,  201 
Pa.  .526,  51  Atl.  348;  Poster  v.  Berg, 
104  Pa.  324.  Wash.-^Carstens  V.  Earles, 
26  Wash,  676,  67  Pac.  404. 

99.  State  v.  Patterson,  68  Me.  473; 
Silverthorn  v.  Powle,  49  N.  C.  362. 

1.    State  v.  Patterson,  68  Me.  473. 

2.'  Howe  S.  M.  Co.  v.  Layman,  88 
111.  39. 

An  instruction  is  erroneous  which  as- 
sumes an  interest  in  the  contract  which 
is  not  shown  by  the  evidence  (Harter 
v.  Wells,  157  111.  App.  29);  or  which 
a'ssumes  the  contract  set  forth  to  be 
an  entire  contract  when  it  is  in  fact 
a  severable  one.  Keeler  v.  Clifford,  165 
111.  544,  46  N.  E.  248, 

3.  .  In  Hinote  v.  Brigman  &  Crutch- 
field,  44  Fla.  589,  33  So.  303,  where 
the  issue  raised  was  whether  it  was 
agreed  by  the  parties  that  their  agree- 
ment should  be  reduced  to  writing  and 
signed  by  both  parties  before  it  be- 
came  binding,  an  instruction  is  erro- 
neous which  in  effect,  directs  the  jury 
to  find  for  the  plaintiffs,  if  they  be- 
lieve from  the  evidence  that  the  de- 
fendant  waived  plaintiff's  signing,  a 
question  not  presented  by  the  plead- 
ings. 
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be  instructed  relative  to  such  point;1  but  an  instruction  relative  to  a 
substituted  contract  must,  following  the  general  rule,  be  responsive 
to  the  issue.5 

D.  Applicability  to  Contract  Sued  On.  —  An  instruction  which 
requires  the  jury  to  take  no  account  of  the  contract,  or  some  of  its 
provisions,6  or  which  fails  to  identify  the  contract  sued  on,7  or  allows 
them  to  consider  another  contract8  is  erroneous. 

Express  and  Implied  Contracts.  —  Where  plaintiff  avers  an  express  con- 
tract, an  instruction  that  he  could  recover  upon  an  implied  contract 
is  erroneous.9  Conversely,  if  the  action  is  based  upon  an  implied 
contract,  the  court  should  present  the  case  to  the  jury  upon  that  theory 
and  not  upon  the  theory  of  an  express  contract.10 

E.  Abandonment  oe  Breach.  —  If  the  abandonment  of  a  contract 
does  not  rest  upon  an  express  agreement,  but  is  the  mere  legal  predicate 
of  specific  facts  or  circumstances,  an  instruction  which  submits  the 
question  of  abandonment  to  the  jury,  without  referring  them  to  the 
particular  facts  from  which  it    might    be    inferred,    is    erroneous.11 

If  there  is  any  evidence  tending  to  negative  a  breach  by  defendant, 
he  is  entitled  to  have  the  jury  instructed  under  what  circumstances 
they  should  hold  him  liable  if  they  believe  the  evidence.12 

F.  Performance.  —  The  court  should  instruct  the  jury,  in  general 


'4.  De  Jarnette  v.  Cox,  128  Ala.  518, 
29  So.  618;  Holmes  v.  Foss,  131  Mich, 
487,  91  K.  W.  1120,  9  Detroit  Leg.  N. 
401. 

See  also  Greely  v.  Newcomb,  21  "Wash. 
357. 

5.  Substitution. — Pitstick  v.  Oster- 
man,  107  Iowa  189,  77  N.  W.  845. 

6.  Ala. — Basenberg  v.  Lawrence,  160 
Ala.  422,  49  So.  771;  Andrews  v.  Tucker, 
127  Ala.  602,  29  So.  34.  Ark.— Van 
Vleet  v.  Hayes,  56  Ark.  128, 19  S.  W.  427. 
HI.— Dodson  v.  Marks,  242  111.  599,  90 
N.  E.  176;  Beed  v.  Hobbs,  3  111.  297; 
Olapp  v.  Bullard,  23  111.  App.  609;  Huff 
v.  Wallick,  16  111.  App.  644;  Adams  & 
Westlake  Mfg.  Co.  v.  Cook,  16  111.  App. 
161;  Walsh  v.  Walsh,  11  111.  App.  199. 
Kan.— Pottorff  v.  Ward,  87  Kan.  716, 
125  Pac.  80.  Md.— Dodge  Co.  v. 
Hughes  Co.,  110  Md.  374  ' 75 !  Atl  1036; 
Dougherty  Co.  v.  Gring,  89  Md.  535,  43 
Atl.  912. 

7  Ala.— La  Payette  By.  Co.  v.  Tuck- 
er, '124  Ala.  514,  27  So  447.  T^-^ 
meny  v.  Madson  &  Buck  Co.,  Ill  111. 
Ann  ■  621  Tex. — Fordtran  v.  Stowera 
(Tex.  Civ.  App.),  113  S.  W.  631 

S  Illinois  Central  B.  Co.  v.  Cassell, 
17  111  389;  Dickens  v.  Perkins,.  134 
N    C  '220,  46  S.   E.  490. 

Where,  the  plaintiff  sets  up  one  con- 
tract and  defendant  denies  it  and  sets 
up  a'  different  contract,  an  instruction 


which  allows  a  recovery  by  plaintiff  for 
the  breach  of  the  latter  contract  is  er- 
roneous. Glass  v.  Gelvin,  80  Mo.  297; 
Iron  Mt.  Bank  v.  Murdock,  62  Mo.  70; 
Whipple  v.  Peter  Cooper  Bldg.  &  Loan 
Assn.,  55  Mo.  App.  554. 

9.  Wilson  v.  Hart,  129  111.  App.  329; 
International  &  G.  N.  R.  Co.  v.  Master- 
son  (Tex.  Civ.  App.),  51  S.  W.  644. 

"Where  a  contract  is  proved,  it  is 
error  to  instruct  the  jury  as  to  the 
law  of  implied  contracts."  Klein  v. 
Whedon,  3   Mo.  App.  579. 

10.  Shiner  v.  Abbey,  77  Tex.  1,  13 
S.  W.  613. 

Where  in  a  suit  to  recover  money 
loaned,  the  court  instructed  the  jury, 
that  before  they  could  find  for  the 
plaintiff,  they  must  believe,  from  the 
evidence,  that  the  plaintiff  loaned  the 
money  to  the  defendant,  and  that  the 
latter  had  promised  to  pay  the  plaintiff 
the  same,  it  was  held  that  the  in- 
struction went  too  far,  as  the  jury 
probably  understood  it  as  requiring 
proof  of  an  express  promise,  which  was 
not  necessary.  Pearee  v.  Pearce,  67 
111.  207. 

11.  Henry  v.  Bassett,  75  Mo.  89; 
Link  v.  Westerman,  80  Mo.  App.  592; 
Kuhl  v.  Meyer,  42  Mo.  App.  474,  482. 

12.  Brown  4>.  Edsall,  23  S.  D.  610, 
122  N.  W.  658. 
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terms  at  least,  that  the  party  seeking  the  enforcement  of  a  contract 
should  show  performance  upon  his  part  to  entitle  him  to  recover.13 
If  there  is  any  evidence  to  the  effect  that  strict  performance  with  the 
terms  of  the  contract  was  waived  the  court  should  give  the  law 
relative  to  waiver  or  estoppel.14  But  there  is  no  necessity  for  ah  in- 
struction relative  to  the  right  of  the  plaintiff  to  recover  where  full 
performance  on  his  part  has  been  hindered  by  defendant,  where  no 
issue  has  been  made  by  the  pleadings  or  evidence  as  to  such  fact.15 

An  instruction  which  assumes  that  the  plaintiff  had  not  fully  or 
properly  performed  his  part  of  the  contract,  where  such  question  is 
in  dispute,  is  misleading.16 

Instructions  limiting  the  jury  in  passing  upon  the  question  of  per- 
formance to  a  consideration  of  the 'plaintiff's  evidence  alone  are  prop- 
erly rejected.17 

Substantial  Performance.' — "Where  there  is  any  foundation  therefor  it 
is  proper  for  the  court  to  give  an  instruction  relative  to  the  rights  of 
the  parties  upon  a  substantial  compliance  with  the  contract.18  In 
sueh  case,  it  should  define  the  term  "substantial  compliance"  or  "sub- 
stantial performance"  as  used,19  and  should  be  so  framed  as  not  to 
take  away  from  the  jury  the  question  of  fact  whether  there  has 
actually  been  a  substantial  performance    of    the    entire    contract.20 


13.  Bennett  v.  Burkhalter,  128  Ga. 
154,  57  S.  E.  231. 

14.  U.  S. — Marine  Iron  Wks.  V. 
Wiess,  148  Fed.  145,  78  C.  C.  A.  279. 
Ala.— Wolfe  v.  Parham,  18  Ala.  441. 
Mass. — Grandy  v.  Kittredge,  8  Cush. 
562. 

15.  Livingston  t>.  Anderson,  30  Fla. 
117,  11  So.  270;  Schulz  v.  Tessman,  92 
Tex.  488,  49  S.  W.  1031. 

16.  Campbell  v.  Fierlein,  134  111. 
App.  207;  MoClellan  v.  MeLemore  (Tex. 
Civ.  App.),  70  S.  W.  224. 

Where  suit  is  brought  for  the  value 
of  goods  delivered  under  a  contract,  a 
charge  which  ignores  the  plaintiff's 
showing  that  he  had  fully  performed 
his  obligations,  except  in  certain  re- 
spects assented  to  by  defendants,  and 
which  assumes  that  he  had  not  made  a 
full  performance,  is  misleading  and  er- 
roneous. McKay  i>.  Evans,  48  Mich. 
597,  12  N.  W.  868. 

17.  Conner  v.  Mount  Vernon  Co.,  25 
Md.  55. 

18.  Cal. — Voorman  v.  "Voight,  46  Cal. 
392.  la.— Gorton  v.  Moeller  Bros.,  151 
Iowa  729,  130  1ST.  W.  910.  Md.— Iron 
Clad  Mfg.  Co.  v.  Stanfield,  112  Md.  360, 
76  Atl.  854.  Tex.^Stude  v.  Koehler 
(Tex.  Civ.  App.),  138  S.  W.  193. 

19.  Dazey  v.  Stairwalt,  123  111.  App. 
489;  Manning  v.  School 'District  No.  6, 
124  Wis.  84,  102  N.  W.  356. 
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But  see  Anderson  Electric  Co.  v.  Cle- 
burne Water,  Ice  &  Electric  Co.,  23 
Tex.  Civ.  App.  328,  57  S.  W.  575  (hold- 
ing refusal  to  instruct  as  to  meaning 
of  words  "substantial  compliance"  as 
mentioned  in  contract  not  erroneous, 
where  jury  could  not  misunderstand 
meaning  of  words) ;  Johnson  v.  White 
(Tex.  Civ.  App.),  27  S.  W.  174,  wherein 
it  was  contended  that  court  erred  in 
charging  that  jury  might  find  for  plain- 
tiff the  contract  price,  if  they  believed 
from  the  evidence  that  he  had  sub- 
stantially complied  with  the  contract, 
without  denning  what  was  meant  by  a 
"substantial  compliance."  The  court 
said:  "We  are  not  sure  that  this 
criticism  of  the  charge  is  not  well 
taken,  but  inasmuch  as  it  seems  to 
have  been  copied  almost  literally  from 
a  charge  given  by  one  of  the  members 
of  this  court,  and  held  not  to  be  suffi- 
ciently erroneous  to  require  a  reversal 
in  Linch  v.  Elevator  Co.,  80  Tex.  36, 
15  S.  W.  208,  we  must  overrule  this 
assignment." 

20.  Pitcairn  v.  Phillip  Hiss  Co.,  113 
Fed.  492,  51  C.  O.  A.  323,  wherein  the 
court  said:  "We  have  carefully  ex- 
amined the  authorities  and  cases  cited 
in  behalf  of  the  defendant  in  error,  but 
can  find  in  none  of  them  sanction  for 
the  proposition  that,  where  the  ques- 
tion in   controversy  is   whether   there 
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Acceptance. —  An  instruction  based  on  the  hypothesis  that  the  de- 
ienclant  had  accepted  the  work  done  under  the  contract  is  erroneous 
wnere  there  is  no  evidence  of  such  acceptance.21  It  has  also  been  held 
uiat  an  instruction  is  erroneous  which  attempts  to  tell  the  jury  that 
certain  acts  or  facts  if  shown  by  the  evidence  would  or  would  not 
constitute  an  acceptance.22 

G.  Amount  of  Recovery.  — If  the  court  instructs  the  jury  upon 
the  question  of  damages,  it  must  do  so  fully  and  properly.23  An  in- 
struction which  gives  the  jury  no  guide  by  which  to  determine  the 
amount  of  damages24  or  which  declares  a  right  to  recover  under 
remedies  which  are  so  inconsistent  and  repugnant  that  they  cannot 
be  joined  or  blended25  is  erroneous. 

Applying  the  general  rule  that  instructions  must  be  based  on  the 
issues,  it  is  improper  to  instruct  the  jury  that  they  may  find  for  the 
fair  value  of  services  or  material  when  there  has  been  no  evidence  of 
such  value,26  and  the  question  has  not  been  presented  by  the  plead- 
ings.27 In  fact  it  is  improper  to  give  an  instruction  on  any  abstract 
proposition  of  law  relative  to  plaintiff's  or  defendant's  right  to  recover 
damages  in  the  absence  of  any  evidence  of  damages.28 


has  been  a  substantial  performance  of 
a  contract,  the  court  can  take  from 
the  consideration  of  the  jury,  by  decid- 
ing for  itself,  the  que/stion  whether  an 
alleged  defect  is  material  or  immate- 
rial to  such  substantial  performance, 
or  that  the  question  in  such  case  to  be 
submitted  to  the  jury  is  whether  the 
contract  in  suit  has  been  otherwise  sub- 
stantially performed,  after  the  question 
of  performance  as  to  a  certain  portion 
thereof  has  been  excluded  from  their 
consideration. ' ' 

It  is  error  to  charge  that  the  parties 
did  not  differ  as  to  estimates  and 
amount  of  work  done  where  there  is 
disputed  testimony  as  to  certain  figures 
and  computations.  Carpenter  v.  Len- 
nane,  166  Mich.  610,  132  N.  W.  477. 

21.  Coggeshall  v.  Mates,  13  HI.  App. 
117;  Cowles  v.  Hagerman,  15  N.  M.  600, 
110  Pac.  843. 

22.  Sturm  v.  Central  Oil  Co.,  156  HI 
App.  165. 

23.  Kick  v.  Doerste,  45  Mo.  App 
134. 

If  the  various  technical  terms  ap- 
plicable to  damages  are  used  the  court 
should  define  the  terms.  First  Nat. 
Bank  v.  Carroll,  35  Mont.  302,  88  Pac. 

24*  Ky. — Stearns  Humb.  Co.  v.  Tn- 
man,'  154  Ky.  251,  157  S  W  23.  Mo. 
Kick  v.  Doerste,  45  Mo.  App.  134.  Okla. 
Southwestern  Cotton,  etc.  Co.  V.  Strib- 


ling,  18  Okla.  417,  89  Pac.  1129.  Pa. 
Seligman  v.  Beecher,  36  Pa.  Super.  475< 
An  instruction  is  "vicious  and  im- 
proper" which  tells  the  jury  that  they 
"should  find  such  sum  as  would  make 
good  plaintiffs'  loss,  thus  leaving  it 
to  the  jury  to  judge  as  to  what  were 
proper  elements  of  damages,  and  al- 
lowing them  to  enter  the  field  of 
speculation  and  conjecture."  Ayer  «, 
Mead,  13  111.  App.  625. 

25.  Alfree  Mfg.  Co.  v.  Grape,  59 
Neb.  777,  82  N.  W.  11,  instruction  as 
to  damages  because  goods  not  as  rep- 
resented and  to  recover  price  upon  re- 
scinding contract. 

26.  Johnson  v.  Campbell,  13  111.  App. 
120. 

27.  Where,  in  an  action  for  damages 
for  breach  of  contract,  no  claim  upon 
a  quantum  meruit  for  the  value  of 
services  was  laid,  it  was  erroneous  for 
the  judge  to  instruct  the  jury  that  in 
the  event  they  should  find  that  no  con- 
tract was  made,  nevertheless  they 
would  be  authorized  to  find  for  the 
plaintiff  the  value  of  the  services  ren- 
dered. Prierson  v.  Pincher,  134  Ga. 
113,  67  S.  E.  541. 

28.  First  Nat.  Bank  v.  Carroll,  35 
Mont.  302,  88  Pac.  1012;  Smith  v. 
Cowan,  3  App.  Div.  230,  38  N.  Y.  Supp. 
482,  73  N.  Y.  St.  638  (not  error  to 
refuse  instruction  as  to  amount  of  de- 
fendant's damages,  if  jury  should  find 
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that  plaintiff  had  not  substantially  per- 1  no  evidence  from  which  the  jury  could 
formed  the  contract,  where  there  was  |  ascertain  defendant's  damages). 


IMPORTS.  —See  Customs  Duties. 


IMPRISONMENT  FOR  DEBT.— See  Arrest  in  Civil  Cases;  Judg- 
•■  ments  and  Decrees,  Enforcement  of. 


IMPROVEMENTS.  —  See  Lands  and  Land  Transfers. 
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